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[1]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice  and  Mr.  Justice  Tyrrell. 


BEHARI  LAL  AND  OTHERS  (Plaintiffs]  v.  GANPAT  RAI  AND  ANOTHER 
(Defendants}*     [1st  June,  1887.] 

Civil  Procedure   Code,  ss.  244,  291 — Site   in  execution  of  decree—Tender  of  debt  by 
transferee  of  property— Question  for  Court  executing  decree— Separate  suit. 

Held  that  the  assignees  of  a  purchaser  from  a  judgment-debtor  of  property, 
the  subject  matter  of  a  decree  for  enforcement  of  hypothecation,  were  entitled  to 
come  in  and  protect  the  property  from  sale  in  execution  of  the  decree  by  tendering 
the  debt  and  costs  under  s,  291  of  the  Civil  Procedure  Code,  and  that  the  execut- 
ing Court  was  bound  to  accept  the  money  and  stop  the  sale. 

Held  also,  where  the  executing  Court  had  refused  to  accept  the  money  and 
the  sale  had  taken  place,  that  a  suit  by  the  assignees  to  set  aside  the  sale  and  for 
a  declaration  of  their  right  to  come  in  under  a.  291,  was  not  barred  by  s.  244  of 
the  Code. 

THE  facts  of  this  case  were  as  follows  : — The  defendants,  Ganpat  Rai 
and  Shambhu  Nath,  in  execution  of  a  decree  for  enforcement  of  hypothe- 
cation of  zanoindari  property,  which  they  had  obtained  against  Musammat 
Gaura,  caused  the  property  to  be  attached  and  advertised  for  sale. 
Subsequently,  the  decree-holders  having  failed  to  pay  the  necessary  fee 
for  the  issue  of  the  proclamation  of  sale,  the  case  was  struck  off  the  file 
on  the  17th  September,  1884. 

On  the  18th  December,  1884,  the  judgment-debtor  conveyed  her 
proprietary  right  in  the  property  to  one  Kundaa  Lai  by  a  deed  of  sale 
which  was  registered  on  the  date  of  execution. 

[2]  On  the  6th  January,  1885,  the  defendants  made  a  fresh  applica- 
tion for  execution  of  their  decree,  and  by  an  order  passed  on  the  next 
day,  the  20th  February  was  fixed  for  sale  of  the  property. 

On  the  18th  February,  1885,  Kundan  Lai  conveyed  his  rights  under 
the  deed  of  the  18th  December,  1884,  to  the  plaintiffs,  Behari  Lai, 
Bindraban,  Tej  Nath,  Shambhu  Nath,  Rahman  Bakhsh  and  Balram,  by 
a  deed  of  sale  which  was  registered  on  the  same  date. 
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*  First  Appeal,  No.  64  of  1886.  from  a  decree  of  Maulvi   Muhammad  Maqsud 
Khan,  Subordinate  Judge  of  Sabaranpur,  dated  the  29th  July  1835. 
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On  the  20bh  February,  the  date  fixed  for  the  sale,  the  plaintiffs  made 
an  application  under  s.  291  of  the  Civil  Procedure  Code,  to  the  Deputy 
Collector,  who  was  the  officer  conducting  the  sale,  for  leave  to  pay  the 
amount  of  the  judgment-debt  and  costs  into  Court.  This  application  was 
opposed  by  the  decree-holder  on  the  allegation  that  the  sale  in  favour 
of  the  petitioners  had  not  been  completed,  and  that  the  judgment-debtor 
had  denied  her  sale  to  Kundan  Lai.  The  Deputy  Collector  passed  the 
following  order  : — "  I  cannot  give  permission  to  the  petitioners  to  deposit 
money  on  the  part  of  the  judgment-debtor  in  any  Court,  inasmuch  as 
the  decree-holders  cannot  receive  it.  The  petitioners  should  seek  relief 
formally  in  reference  to  their  right  of  purchase."  The  petitioners  there- 
upon renewed  their  application  to  the  Court  executing  the  decree,  but  the 
application  was  rejected.  The  sale  then  took  place,  and  the  property  was 
purchased  by  the  decree-holders  themselves  on  the  20th  February,  1885. 

The  plaintiffs  then  instituted  the  present  suit,  in  which  they  prayed 
"  that  the  plaintiffs'  right  to  pay  off  the  amount  of  the  defendants'  decree, 
as  representatives  of  the  judgment-debtor,  be  declared  ;  and  that  by  setting 
aside  the  sale  of  the  20th  February,  1885,  at  which  the  defendants  became 
the  purchasers,  a  decree  for  the  property  in  suit  be  passed  in  the  plaintiffs' 
favour  with  costs." 

The  Court  of  first  instance  (Subordinate  Judge  of  Saharanpur)  found 
that  "  the  original  vendor,  Musammat  Gaura,  whose  rights  were  under 
attachment  and  put  up  to  sale,  denied  the  sale  executed  by  her."  The 
material  portion  of  the  Court's  judgment  was  as  follows  : — "  In  this  case, 
when  the  plaintiffs  offered  to  pay  the  money  on  the  day  fixed  for  sale,  the 
defendants  decree-holders,  who  represented  the  mortgagee,  refused  to  receive 
the  money,  declaring  the  sale  to  be  disputed  and  unadmitted.  They  were 
not  bound,  and  [3]  could  not  be  compelled,  to  receive  it.  The  Court  could 
not  receive  the  money  in  deposit  and  stay  the  sale  by  reason  of  such  deposit, 
S.  291  does  not  contemplate  the  payment  of  money  by  a  stranger  asserting 
a  disputed  or  unproved  right  in  the  property,  and  render  it  incumbent  on 
the  Court  to  receive  it.  As  the  decree- holders'  refusal  to  receive  the  money 
and  the  Court's  order  not  allowing  it  to  be  deposited  were  legally  valid, 
and  as  the  not  staying  of  the  sale  was  a  necessary  consequence  thereof, 
the  plaintiff  is  not  entitled  to  the  relief  he  seeks  by  his  suit,  nor  is  such  a 
a  suit  maintainable.  Moreover,  even  if  the  sale  alleged  by  the  plaintiff 
had  beem  admitted,  he  would  not  have  been  competent  to  bring  a  fresh 
suit.  What  he  should  have  done  was  to  apply  to  be  made  a  party  to  the 
execution  case."  The  Court  accordingly  dismissed  the  suit. 

The  plaintiffs  appealed  to  the  High  Court. 

The  Hon.  Pandit  Ajudhia  Nath,  for  the  appellants. 

The  Hon.  T.  Conlan  and  Mr.  G.  H.  Hill,  for  the  respondents. 

EDGE,  C.  J.,  and  TYRRELL,  J. — In  this  case  the  respondents  had 
obtained  a  decree  on  a  hypothecation-bond  against  Musammat  Gaura. 
They  attached  her  property  in  execution  thereof,  but  not  having  paid  the 
proper  fees  into  Court,  the  Court  made  an  order  striking  the  execution  off 
the  list  of  pending  cases.  That  was  on  the  17th  September,  1884.  On  the 
18th  December  following  Musammat  Gaura  sold  the  property  in  question 
to  Kundan  Lai.  That  sale-deed  was  registered  on  the  18th  February. 
Kundan  Lai  sold  the  property  to  the  appellants-plaintiffs.  That  sale-deed 
was  registered.  On  the  6th  January,  1885,  the  respondents-decree-holders 
put  in  an  application  for  execution  against  the  property.  The  20th  Febru- 
ary following  was  fixed  for  the  sale.  On  the  20th  February  the  appellants, 
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acting  under  s.  291  of  the  Code  of  Civil  Procedure,  presented  a  petition 
for  leave  to  pay  the  judgment-debt  and  costs  into  Court.  That  petition 
was  opposed  by  the  respondents,  they  raising  a  doubt  as  to  the  transfer. 
The  Deputy  Collector  referred  the  case  to  the  Court,  which  seems  to  have 
been  close  by.  The  application  was  then  made  to  the  Court,  and  was  re- 
fused.  The  sale  proceeded,  and  the  decree-holders-respondents  purchased 
on  the  same  day.  Upon  that  this  suit  was  brought.  The  Subordinate 
Judge  dismissed  the  suit,  apparently  on  the  ground  that  as  Musammat 
Gaura  had  questioned  the  sale  made  by  her,  the  appel-  [plants  were 
not  persons  entitled  to  have  the  sale  stayed  by  paying  the  money 
into  Court.  He  also  held  that  s.  244  barred  the  suit.  This  involv- 
ed one  question  of  fact  and  two  questions  of  law.  The  question  of 
fact  was  whether  Musammat  Gaura  had  sold  the  property  to  Kundan  Lai. 
The  evidanoe  proved  that  she  did,  and  had  executed  the  sale-deed  of  the 
18th  December,  1884.  When  that  deed  was  registered,  she  was  identified 
by  a  person  deputed  by  the  Registrar  for  that  purpose  from  the  office. 
Mr.  Conlan  admits  that  he  cannot  dispute  that  the  sale  did  take  place.  The 
first  question  of  law  is,  whether  the  appellants,  who  were  the  assignees 
who  purchased  from  Kundan  Lai,  who  purchased  from  Musammat  Gaura, 
were  entitled  to  come  in  and  protect  tha  property  by  tendering  the  money 
under  s.  291  of  the  Code  of  Civil  Procedure.  The  only  right  of  the  decree- 
holders  was  to  have  this  debt  and  costs  paid  to  them,  or  to  have  the 
property  sold  to  satisfy  this  judgment  and  costs.  It  is  only  as  a  matter  of 
grace  that  a  decree-holder  is  allowed  to  purchase  at  auction-sale  at  all.  If 
the  debt  and  costs  are  paid  by  a  third  person  on  behalf  of  the  debtor,  the 
decree-holder  ceases  to  have  any  interest  in  the  property,  and  the  money  so 
paid  cannot  be  recovered  from  him.  The  judgment-debtor  might  object  to 
the  intervention  of  a  third  party,  but  that  is  nod  the  present  case.  Indeed, 
we  are  strongly  of  opinion  that  if  Musammat  Gaura  had  attempted  to 
interfere,  the  assignees  would  have  been  entitled  to  an  injunction  against 
her;  and  further,  we  think  they  would  be  entitled  to  use  her  name  in 
paying  the  money  into  Court,  because  her  rights  had  passed  to  her  vendees. 
Consequently,  we  are  of  the  opinion  that  the  executing  Court  was  bound 
to  accept  the  money  and  stop  the  sale. 

The  only  other  point  now  remaining  is,  whether  the  case  is  governed 
by  s.  244  or  not.  We  think  that  the  current  of  decisions  shows  that  s.  244 
does  not  apply  to  a  case  like  this,  and  that  current  of  decisions  is  opposed 
to  the  doctrine  in  the  case  cited  to  us  (1).  On  these  grounds  we  decree 
the  appeal  with  costs,  that  is  to  say,  the  appellants  should  have  a  decree 
conditioned  on  payment  into  Court  within  thirty  days  of  the  judgment- 
debt  and  costs  as  it  stood  on  the  20ih  February,  1885,  at  the  first  stage  of 
the  sale,  minus  the  costs  of  this  litigation. 

Appeal  allowed. 
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(1)  Ramachandra  Kolatkar  v.  Mahadaji  Kolatkar,  9  B.  111. 
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.  [8]  Before  Mr.  Justice  Mahmood. 

LATE 

CIVIL  IJRAIL  (Defendant)  v.  KANHAI  AND  ANOTHER  (Plaintiffs}* 

[13th  June,  1887.] 

07  iT     Jurisdiction-- Civil  and  Revenue  Courts — Suit  for  vartition  and  possession  of  a  share  in 
1  A.W.N.  a  particuiar  piot  in  a  patli—Act  XIX  of  1873  (N  W.P.  Land  Revenue  Act),  ss.  135, 

<1887)  218.          241  tf). 

A  suit  by  a  oo-sbarer  in  a  joint  zamindari  estate  for  partition  and  possession  of 
his  proportionate  share  of  an  isolated  plot  of  land  is  not  maintainable  in  a  Civil 
Court,  with  reference  to  ss.  135  and  241  of  the  N.W.P.  Land  Revenue  Act 
(XIX  of  1973).  Ram  Dayal  v.  Megu  Lai  (1)  distinguished. 

[R.,  32  C.  1036=1  G.L.J.  421  ;  12  P.R.  1899,] 

THE  plaintiffs  in  this  case,  Kanhai  and  Bhaggu,  obtained  a  decree 
against  the  defendant,  Ijrail,  on  the  14th  September,  1882,  declaring  tbeir 
proprietary  right  to  a  one-third  share  in  a  plot  of  land  measuring  5  bighas 
19  biswas,  adversely  to  the  plea  of  the  defendant  that  the  plot  was  sir 
land  belonging  exclusively  to  himself.  They  subsequently  brought  the 
present  suit  in  the  Court  of  the  Munsif  of  Kaimganj,  praying  for  actual 
partition  and  possession  of  the  one-third  share  to  which  their  decree  had 
declared  them  entitled.  The  claim  was  described  in  the  plaint  as  a  claim 
for  "possession  by  means  of  partition  of  a  one-third  share  of  5  bighas 
and  19  biswas  pucka."  The  plot  in  which  the  one-third  share  in  suit  was 
held  was  part  of  a  patti  measuring  203  bighas  11  biswas. 

The  defendant  pleaded  that  partition  of  the  plot  could  not  be  had  with- 
out partition  of  the  entire  patti,  but  that  partition  of  the  entire  patti 
could  be  claimed  only  in  the  Eevenue  Court,  with  reference  to  ss.  135 
and  241  (/)  of  the  North-Western  Provinces  Land  Revenue  Act,  and  that 
the  Munsif  had  therefore  no  jurisdiction  to  entertain  the  suit. 

The  Munsif  held  that  he  had  jurisdiction,  observing  as  follows  : — 
"  In  my  opinion  the  plaintiffs  should  not  be  prohibited  from  suing  in  this 
Court,  as  the  claim  refers  to  a  very  small  portion  of  land  out  of  their 
one-third  share  in  a  patti  of  the  village,  and  the  whole  patti,  as  admitted 
by  both  parties,  is  203  bighas  and  11  biswas  pucka.  The  provisions  of  the 
Revenue  Act  cannot  be  applicable  to  the  partition  of  such  small  portions  of 
land.  Had  [6]  the  plaintiff  claimed  his  whole  share  of  the  patti  in  the 
village,  be  would  have  claimed  it  in  the  Revenue  Court  and  applied  for 
partition  there.  This  view  is  supported  by  Bam  Dayal  v.  Megu  Lai  (1). 
As  the  claim  is  not  only  for  partition  but  for  possession  of  the  land  too, 
there  is  no  reason  to  doubt  its  validity."  The  Munsif,  after  considering 
the  suit  upon  the  merits,  passed  a  decree  in  favour  of  the  plaintiffs. 

The  defendant  appealed  to  the  District  Judge  of  Farukhabad,  who 
gave  judgment  as  follows  : — 

"  I  am  of  opinion  that  this  case  is  ruled  by  the  judgment  given  in  the 
precedent  cited  by  the  lower  Court,  viz.,  the  case  of  Ram  Dayal  v.  Megu 
Lai  (l),  and  that  the  object  sought  by  the  plaintiffs  does  not  require  the 
intervention  of  the  Collector  for  the  purpose  of  giving  effect  to  a  decree 

*  Second  Appeal,  No.  1960  of  1886,  from  a  decree  of  W.H.  Hudson,  Esq.,  District 
Judge  of  Farukhabad.  dated  the  15th  July,  1866,  affirming  a  decree  of  Maulvi  Muham- 
mad Unwar  Husain,  Munsif  of  Kaimganj,  dated  the  12th  May,  1886. 

(1)  6  A.  452. 
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previously  obtained.  The  plaintiffs  originally  sued  for  a  declaration  that 
the  plot  of  5  bighas  19  biswas  (now  in  suit)  was  not  sir  land  belonging  to 
the  defendant,  but  that  one-third  of  it  belonged  to  them  (the  plaintiffs)  and 
they  obtained  a  decree  on  the  14th  September,  1882.  They  now  sue  to  get 
possession  of  this  one-third  share  of  this  particular  plot  of  land,  and  to  get  it 
by  means  of  an  actual  physical  partition  of  this  plot.  I  do  not  think  it  was 
necessary  for  them  to  apply  to  the  revenue  authorities  for  a  partition  of 
their  share  in  the  whole  estate  in  which  they  are  co-parceners,  inclusive  of 
their  zamindari  right,  in  order  to  get  their  proportionate  area  of  the  plot 
in  suit ;  and  I  therefore  hold  that  they  were  entitled  to  sue  in  the  Civil 
Court  for  possession  of  the  land  which  the  Civil  Court  had  declared  their 
right  to.  The  other  pleas  of  the  appellants  are  futile,  and  the  appeal  is 
dismissed  with  costs." 

The  defendant  appealed  to  the  High  Court. 

Maulvi  Abdul  Maj id,  for  the  appellant. 

Babu  Batan  Chand,  for  the  respondents. 

MAHMOOD,  J. — This  was  an  action  for  the  understanding  of  which  the 
following  few  facts  are  necessary  : — The  subject-matter  of  dispute  between 
the  parties  is  certain  land  constituting  an  area  of  5  bighas  19  biswas  of  lano, 
being  the  aggregate  area  of  four  plots,  viz.,  Nos.  146,  337,  526,  and  688  of 
pukhta  or  pucka  measurement.  These  very  plots  were  the  subject-matter  of 
litigation  [7]  between  the  parties  upon  a  former  occasion,  in  which  litiga- 
tion the  parties  being  co-sharers  of  the  land,  the  dispute  was  whether  it  did 
or  did  not  form  the  private  sir  land  of  the  present  defendant-appellant,  Ijrail. 
In  that  litigation  Ijrail  was  unsuccessful  and  the  final  decree  of  the  14th 
September,  1882,  declared  that  the  plaintiffs-respondents  now  before  me 
were  entitled  to  a  one-third  share  in  the  patti  to  which  these  lands  apper- 
tain. Having  obtained  that  decree  the  plaintiffs  instituted  this  suit  with 
the  object  of  having  these  four  plots  of  land  specifically  partitioned,  upon 
the  allegation  that  these  lands  were  the  joint  property  of  the  parties,  and 
that  circumstances  had  arisen  which  would  entitle  the  plaintiffs  to  claim 
a  separation  of  the  shares  for  which  they  pray.  Both  the  Courts  below, 
feeling  themselves  bound  by  the  adjudication  of  the  14th  September,  1882, 
held  that  the  plaintiffs  were  entitled  to  the  one-third  share  in  these  plots, 
and  with  reference  to  the  ruling  of  this  Court,  to  which  I  was  a  party  in 
the  case  of  Bam  Dayal  v.  Megu  Lai  (1),  those  Courts  have  held  that 
such  a  suit  was  entertainable  by  the  Civil  Court.  The  main  defence 
urged  by  the  defendant- appellant  in  the  Court  below  was  that  such 
an  action  virtually  amounted  to  claiming  partition  of  a  portion  of  the 
mahal,  irrespective  of  the  other  plots  constituting  the  mahal ;  and  he 
contended  that  although  the  plaintiffs  were  entitled  to  the  one-third 
land,  yet  the  share  could  not  be  separated  in  this  isolated  manner  irres- 
pective of  the  revenue  law.  Upon  these  grounds  it  was  further  con- 
tended by  him  that  the  action  was  not  maintainable  by  the  Civil 
Court.  This  contention  having  been  disallowed  by  both  the  Courts 
below,  the  present  second  appeal  repeats  that  contention,  and  I  am 
of  opinion  that  it  has  force.  It  is  admitted  on  all  bands  that  the  parties 
are  co-sharers  of  the  patti  in  which  these  four  plots  are  situate,  also  that 
these  plots  form  part  of  numerous  other  plots  of  land  situate  in  that  same 
patti,  also  that  all  these  plots  are  jointly  owned  by  the  parties  along  with 
other  co-sharers  of  the  patti,  and  this  being  so,  the  prayer  contained  in 
the  plaint  amounts  simply  to  asking  for  a  partition  of  four  plots  out 
of  many,  more  plots  included  in  the  zamindari  property.  By  s.  241  of 

(1)  6  A.  452. 
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1887       Act  XIX  of  1873  (the  Land  Eevenue  Act),  matters  of  this  description 
JUNE  13.     have    been    excluded    from    the    jurisdiction    of    the    Civil    Court,    and 

the    reason  of    the  law    seems  to    be  that    if  isolated    plots    are    to  be 

APPEL-  [8]  brought  into  litigation  for  purposes  of  partition  in  this  manner,  the 
LATE  broad  partition  which  can  be  effected  only  by  a  Revenue  Court,  such  as 
CIVIL  *8  contemplated  by  ss.  107  to  139  of  the  Eevenue  Act,  could  not  be  properly 

'      worked.     The  only  ruling  upon  which  reliance  is  placed  for  the  opposite 

10  A.  5=  view  by  Mr.  Ratan  Chand  on  behalf  of  the  respondents  is  the  ruling  to 
7  A.W.N.  which  I  have  already  referred.  And  as  the  judgment  in  that  case  was 
(1887)  218.  delivered  by  myself,  I  think  I  need  only  say  that  the  effect  of  that  judgment 
is  simply  tb  bold  that  when  a  Civil  Court  has  passed  a  decree  whereby 
certain  trees  were  to  be  uprooted,  without  specifying  the  exact  area  from 
where  the  trees  were  to  be  uprooted,  the  Court  executing  that  decree  (behind 
which  decree  such  Court  could  not  go)  could  give  effect  to  that  decree 
without  resorting  to  the  provisions  contained  in  s.  265  of  the  Code.  I  do 
not  understand  that  ruling  to  mean  that  any  co-sharer  of  a  joint  zemindari 
estate  could,  by  suing  for  partition  and  division  of  isolated  plots  of  land, 
bring  about  a  state  of  things  whereby  it  would  (when  the  question  arises 
before  the  Eevenue  Court)  be  extremely  inconvenient,  if  not  impossible,  to 
duly  effect  a  partition,  such  as  the  Eevenue  Act  in  s.  135  and  in  other 
sections  contemplates.  I  hold,  therefore,  that  the  nature  of  the  claim  set 
forth  in  the  plaint  in  this  suit,  and  the  defence  set  up  thereto,  gave  rise  to 
a  dispute  of  such  a  character  as  could  not  be  entertained  by  a  Civil  Court, 
and  should  have  been  dismissed  upon  this  ground  in  limine.  For  these 
reasons  I  decree  this  appeal,  setting  aside  the  decrees  of  both  the  lower 
Courts.  The  plaintiff-respondent's  suit  will  stand  dismissed  with  costs 
in  all  the  Courts. 

Appeal  allowed. 


10  A.  8  =  7  A.W.N.  (1887)  240. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Mahmood. 


NAURANG  SINGH  AND  OTHERS  (Defendants)  v.  SADAPAL  SINGH 
(Plaintiff)*     [20bh  June,  1887.] 

Arbitration — Revocation  of  submission   to  arbitration — Appellate  decree  in  accordance 
with  award— Second  appeal— Citil  Procedure  Code,  ss.  508,  521,  522,  582. 

By  reason  of  s.  582  of  the  Civil  Procedure  Code  where  a  Court  of  first  instance 
wrongly  sets  aside  an  arbitration  award  and  passes  a  decree  against  the  terms 
thereof,  and  a  Court  of  first  appeal,  holding  that  the  award  was  not  open  to  [9] 
objection  upon  the  grounds  mentioned  in  B.  521  passes  a  decree  strictly  in  accord- 
ance with  the  award,  such  appellate  decree  is  entitled  to  same  finality  as  the  first 
Court's  decree  would  have  been  under  the  last  paragraph  of  s.  522,  and  cannot 
be  made  the  subject  of  second  appeal  Pureshnath  Day  v.  Nobin  Chunder 
Dutt  (1)  and  Rughoober  Dyal  v.  Maina  Eoer  (2)  dissented  from. 

[Overruled,  29  A.  408  =  A.W.N.  U906),64  =  3'A.L  J,  168;  Diss.,  8  C.W.N.  390  ;  F.,  89 
P.R.  1904  =  26  P.L.R.  (1905).] 

THE  facts  of  this  case  are  sufficiently  stated  for  the  purposes  of  this 
report  in  the  judgment  of  the  Court. 

*  Second  Appeal,  No.  928  of  1886,  frcm  a  decree  of  J.  M.  C.  Steinbelt,  Esq., 
District  Judge  of  Azamgarh,  dated  the  25th  February.  1886,  reversing  a  decree  of  Babu 
Nihal  Chandra,  Munsif  of  Azamgarh,  dated  the  18th  July,  1885. 

(1)  12  W.R.  93.  (2)  12  C.L.R.  564, 
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Mr.  G.  T.  Spankie,  for  the  appellants.  1887 

Mr.  W.  S.  Howell,  for  tha  respondent.  JUNE  20, 

MAHMOOD,    J. — Mr.  Spankie,  who   has  appeared   on  behalf   of   the 
defendants-appellants  in  this  case,  has  conceded  that  in  view  of  the  ruling     APPEL- 
of  this  Court  in  the  case  of  Nainsukh  Rai  v.  Umadai  (1),  which  followed  the       LATE 
ruling  of  the  Lords  of  the   Privy    Council  in    Pestonjee  Nussurwanjee  v.      ClVIL. 

Manockjee  and    Co.  (2),  the  first  ground   taken    in  the  memorandum  of        

appeal  is  not  maintainable  ;  and  the  learned    counsel  has    also  abandoned     10  A.  8  = 
the  third  ground  which  appears  in  the  memorandum  of  appeal.     The  only     7  A.W.N, 
ground   upon  which  he  insists  is    the  contention    contained  in  the  second  (1887)  240. 
ground  of  the  memorandum  of  appeal ;  and  in  order  to   dispose  of  that 
contention  it  is  necessary  to  refer  to  the  following  facts : — 

The  suit  was  for  possession  of  certain  zamindari  shares,  and  it  was 
instituted  in  August,  1884.  On  the  10th  January,  1885,  the  parties  agreed 
to  refer  the  matter  to  arbitration,  and  on  the  same  day  the  Court  of  first 
instance  made  an  order  referring  the  dispute  to  the  arbitration  of  the  persons 
named  in  the  submission.  Subsequently,  on  the  19tb  January,  1885,  the 
defendants  put  in  an  application,  complaining  of  the  arbitrators,  and  praying 
that  the  case  might  be  disposed  of  on  the  merits.  On  the  23rd  January, 
1885,  an  order  was  passed  by  the  first  Court  to  the  effect  that  the  objec- 
tions raised  by  the  defendants  were  not  sufficient  to  disturb  the  submission, 
and  that  the  proper  time  for  presenting  such  objections  was  after  the  arbitra- 
tion award.  That  award  was  made  on  the  16th  February,  1885  and  the 
defendants  presented  a  second  application  containing  their  objections  to 
the  award,  which  objections  charged  the  arbitrators  with  misconduct  and 
corruption.  Those  objections  were  allowed  by  the  Court  of  first  instance, 
without  going  into  the  evidence  on  the  allegations,  on  the  26th  February, 
[10]  1885,  and  that  Court  proceeded  to  deal  with  the  case  upon  the  merits 
irrespective  of  the  arbitration  award  of  the  16th  February,  1885.  The 
result  of  such  trial  was  to  decree  the  claim  in  part.  This  decree  waa 
made  on  the  18th  July,  1885,  and  from  that  decree  an  appeal  was  preferred 
by  the  plaintiff,  and  the  lower  appellate  Court  remanded  the  case  under 
a.  566  of  the  Civil  Procedure  Code  for  inquiry  as  to  whether  the  arbitra- 
tion award  of  the  16th  February,  1885,  was  valid  with  reference  to  the 
question  raised  by  the  defendants  under  s.  521  of  the  Civil  Procedure 
Code.  This  order  of  remand  was  made  on  the  1st  December,  1885,  and 
the  case  going  back  to  the  Court  of  first  instance,  the  defendants  appear 
to  have  been  served  with  notice  calling  upon  them  to  produce  evidence  in 
the  Court  of  first  instance.  But  they  did  not  do  so,  and  the  Court  of  first 
.  instance  recorded  its  finding  upon  the  issue  remanded,  finding  that  no 
such  ground  of  complaint  was  proved  as  was  contemplated  by  s.  521  of 
the  Code,  because  the  defendants  had  produced  no  evidence.  Upon  receipt 
of  this  finding  the  Court  of  first  appeal  held  that  the  arbitration  award  of 
the  16th  February,  1885,  was  not  open  to  any  legal  objection  ;  that  it  was 
valid  and  binding  upon  the  parties,  and  holding  this,  that  Court  passed 
a  decree  in  accordance  with  the  terms  of  that  award,  thereby  decreeing 
,  the  whole  claim  of  the  plaintiff-respondent. 

From  that  decree  this  second  appeal  has  been  preferred,  and 
Mr.  Howell,  on  behalf  of  the  respondent,  contends  that  the  appeal  does  not 
lie,  because  under  the  last  part  of  s.  522  of  the  Civil  Procedure  Code,  the 
decree  passed  by  the  lower  appellate  Court,  being  in  accordance  with  the 
award,  is  nonappealable.  On  the  other  hand,  Mr.  Spankie,  relying  upon 

(1)  7  A.  273.  (2)  12  M.  I,  A.  180. 
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the  ruling  of  the  Calcutta  Court  in  the  case  of  Pureshnath  Dey  v.  Nobin 
Chunder  Dutt  (1),  which  was  followed  in  the  case  of  Ruyhoobur  Dyal  v. 
Maina  Koer  (2),  contends  that  because  the  decree  of  the  first  Court  was 
not  in  accordance  with  the  arbitration  award,  the  mere  circumstance  that 
the  decree  of  the  lower  appellate  Court  reversing  the  decree  of  the  Court 
of  first  instance  gives  effect  to  such  award  will  not  preclude  the  right  of 
second  appeal  which  would  otherwise  exist  under  the  law.  Then  the 
learned  counsel  further  argues  that  the  Court  of  first  instace,  to  which  the 
case  [11]  was  remanded  under  s.  566  of  the  Code,  did  not  allow  sufficient 
time  to  the  defendants-appellants  for  producing  evidence  to  prove  the 
corruption  and  misconduct  of  the  arbitrators,  as  they  alleged  in  their 
petition  of  objections  of  the  18th  February,  1885,  and  that  therefore  the 
non-production  of  evidence  was  matter  to  be  dealt  with  as  such,  with 
reference  to  the  allegations  contained  in  the  defendants-appellants'  appli- 
cation of  the  13th  February,  1886,  where  they  stated  that  one  of  the 
petitioners,  had  been  seriously  ill,  and  the  other  was  taking  care  of  the 
other  appellant,  and  that  only  five  days  were  allowed  for  production  of 
evidence.  I  am  of  opinion  that  both  the  rulings  upon  which  Mr.  Spankie 
has  relied  supports  his  contention.  But  with  due  respect  for  the  views  of 
the  learned  Judges  who  decided  those  cases,  I  find  myself  unable  to  hold 
that  the  provisions  of  s.  521  or  s.  522  of  the  Code  are  to  be  limited  either 
to  the  Court  of  first  instance  or  to  the  Court  which  makes  the  order 
referring  the  case  to  arbitrators.  In  neither  of  the  rulings  relied  upon 
are  there  any  reasons  given  for  holding  that  those  provisions  are  not  avail- 
able to  the  Court  of  appeal.  It  is  conceded  that  if  the  Court  of  first 
instance  in  this  case  had  disallowed  the  objections  to  the  arbitration  award 
taken  by  the  defendants,  and  had  passed  a  decree  in  accordance  with  the 
arbitration  award,  such  a  decree  would  have  been  final,  under  the  last  part 
of  s.  522  of  the  Civil  Procedure  Code.  "What  is  contended  is  that  a  Court  of 
first  appeal  when, 'in  exercising  its  power  as  a  Court  of  appeal  empowered  to 
deal  with  the  merits,  it  does  exactly  what,  if  the  Court  of  first  instance  did, 
would  render  the  decree  of  that  Court  final,  the  decree  of  such  appellate 
Court  is  not  exempt  from  appeal  under  the  last  part  of  s.  522  of  the  Code.  I 
am  of  opinion  that  the  provisions  of  the  whole  of  ss.  521  and  522  of  the  Code 
are  applicable  to  the  Court  of  first  appeal  by  reason  of  the  provisions  of  s.  582 
of  the  Civil  Procedure  Code,  and  that  when  a  Court  of  first  instance 
wrongly  sets  aside  an  arbitration  award,  and  passes  a  decree  against  the 
terms  of  such  award,  and  a  Court  of  appeal  dealing  with  the  merits  of  the 
case  comes  to  the  conclusion  that  the  award  was  not  open  to  any  such 
objections  as  are  contemplated  by  s.  521  of  the  Code,  and  upon  that 
finding  passes  a  decree  strictly  in  conformity  with  the  terms  of  such 
arbitration  award,  such  decree  of  the  Court  of  first  appeal  is  entitled  to 
the  same  [12]  finality  as  a  decree  of  the  first  Court  would  have  been 
entitled  to  under  the  last  part  of  s.  522  of  the  Code.  This  view  seems  to 
be  supported  by  the  fact  that  whilst  els.  25  and  26  of  s.  583  of  the  Civil 
Procedure  Code  allow  appeals  from  orders  superseding  an  arbitration  or 
modifying  an  award,  no  such  appeal  is  allowed  from  orders  passed  under 
s.  521,  disallowing  objections  to  arbitration  awards.  The  decree  of  the 
learned  Judge  of  the  lower  appellate  Court  is,  therefore,  a  decree  which  is 
in  conformity  with  the  award,  because  the  judgment,  of  which  it  is  the 
result,  rejects  the  objections  which  were  raised  against  such  award  under 
s.  521  of  the  Code.  The  decree  is,  therefore,  final,  and  cannot  be  made 


(1)  12  W.K.  93. 


(2)  12  C.L.R.  564. 
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the  subject  of  second  appeal  any  more  than  the  decree  of  the  first  Court 
could  have  been  made  the  subject  of  the  first  appeal  if  it  bad  rejected  the 
objections  against  the  arbitration  award  and  conformed  with  the  require- 
ments of  s.  522  of  the  Civil  Procedure  Code. 

The  Code  throughout  gives  to  the  Court  of  appeal  all  the  powers 
that  the  Court  of  first  instance  has  in  connection  with  litigation  ;  and  if 
the  question  did  arise  as  to  the  questions  of  minor  detail,  I  should  pro- 
bably hold  that  the  Court  of  first  appeal  has  all  the  powers  of  a  Court  of 
first  instance  in  dealing  with  references  to  arbitration,  and  disposing  of 
objections  to  arbitration  awards. 

For  these  reasons  I  hold  that  the  decree  from  which  this  appeal  has 
been  preferred  is  a  final  decree,  and  could  not  be  appealed  from  ;  and  this 
view,  dissenting  as  it  is  from  the  ruling  cited  by  Mr.  Spankie,  renders  it 
unnecessary  for  me  to  consider  the  question  whether,  under  the  circum- 
stances of  this  case,  the  lower  Courts  acted  rightly  in  not  allowing  to  the 
defendants-appellants  further  time  for  producing  evidence  to  substantiate 
the  objections  contained  in  the  application  of  the  18th  February,  1885,  in 
respect  of  the  corruption  or  misconduct  of  the  arbitrators.  I  dismiss  this 
appeal  with  costs. 

Appeal  dismissed. 


10  A.  13  =  7  A.W.N.  (1887)  269. 

APPELLATE  CIVIL. 
[13]  Before  Sir  John  Edge,  Kt.t  Chief  Justice,  Mr.  Justice  Tyrrell. 
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SHITAB  DEI  AND  OTHERS  (Plaintiffs)  v.  AJUDHIA  PRASAD  AND  OTHERS 
(Defendants).*      [27th  June,  1887.] 

Landholder  and  tenant — Notice  of  ejectment— Determination  of  tenancy — Act  XII  of 
1881  (N.-  W. P.  Bent  Act.)  ss.  36,  39  (c).  40—  Suit  for  ejectment  and  mesne  profits- 
Payments  by  wrony  deer  in  2wssession  not  to  be  deducted  from  such  profits. 

8.  39  (c)  and  s.  40  of  the  N-W.P.  Rent  Act  (XII  of  1881)  imply  that  if  a  land- 
holder has  failed  to  give  his  tenant  the  written  notice  of  ejectment  required  by 
B.  36,  the  tenancy  is  not  to  be  treated  in  law  as  having  caused  on  determination 
of  the  term  provided,  but  is  to  be  treated  as  still  subsisting, 

Where  upon  the  expiry  of  the  term  of  a  lease,  but  without  the  written  notice 
of  ejectment  required  by  s.  36  of  the  Act  having  been  given  by  the  lessor,  posses- 
sion was  taken  and  rents  collected  by  persons,  claiming  under  a  subsequent  lease — 
held  that  the  tenancy  of  the  first  lessees  did  not  cease  upon  the  determination  of 
the  term  of  their  lease,  that  the  second  lessees  were  wrong-doers  in  usurping 
possession  and  collecting  rents  and  profits,  and  were  liable  in  a  suit  for  damages 
by  way  of  mesne  profits,  after  deduction  of  a  sum  paid  by  them  for  Government 
revenue,  but  without  deduction  of  what  they  had  paid  the  lessor  or  of  the 
expenses  they  had  incurred  in  collecting  the  rents. 

[Doubted.,  23  A.  252 ;  R.,  17  M.  251  ;  D.,  16  A.  318  (321)  (F.B.).] 

THE  plaintiffs  in  this  suit  held  certain  lands  under  a  lease  which 
determined  in  1289  fasli.  Their  lessor  granted  a  lease  to  the  defendants 
for  a  term  commencing  in  1290  fasli,  and  on  the  15th  October,  1882,  the 
defendants  took  possession,  demanded  rents  from  the  sub-tenants  and 
received  the  rents  and  profits.  The  lessor  had  not  given  to  the  plaintiffs 
the  written  notice  of  ejectment  required  by  s.  36  of  the  N.-W.P.  Bent  Act 
(XII  of  1881).  The  plaintiffs  subsequently  obtained  from  the  Revenue 

'Second  Appeal,  No.  984  of  1886,  from  a  decree  of  W.  C.  Watts,  Esq.,  District 
Judge  of  Moradabad,  dated  the  3rd  March  1886, confirming  a  decree  of  Maulvi  Nasir  Ali 
Khan,  Subordinate  Judge  of  Moradabad,  dated  the  12th  July,  1886. 
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1887        Court  an  order  putting  them  in  possession,  to  which  the  defendants  and 
JUNB  27.    the  lessor  were  parties.     The  plaintiffs  then  brought  the  present    suit  for 

mesne  profits  in  respect  of  rents  and  profits  received  by  the  defendants 

APPEL-     subsequently  to  15th  October,  1882. 

LATE  The  Courts  below  (Subordinate  Judge  and  District  Judge  of  Moradabad, 

CIVIL       dismissed  the  claim,  on  the  ground  that  the  plaintiffs'  lease  had  determined 

'      prior  to  the   period  for  which  mesne  profits   were  claimed,  and    that  the 

10  A.  13=   omission  to  issue  notice  of  ejectment  under  s.  36  of  the  Eent  Act  was  under 
7  A.W.N.    the  circumstances  immaterial.     The  plaintiffs  appealed  to  the  High  Court. 
<1887)  269.  [14]  The  Hon.  Pandit   Ajudhia  Nath   and  Babu  Eatan  Chand,  for 

the  appellants. 

Munshi  Hanuman  Prasad,  Pandit  Sunder  Lai,  and  Lala  Lalta  Prasad, 
for  the  respondents. 

EDGE,  C.  J..  (after  stating  the  facts  as  above,  continued) : — It  is  con- 
tended that  on  the  determination  of  the  term  in  1289  fasli  the  tenancy 
also  determined.  The  rent  Act  must  be  looked  at  to  see  if  this  contention 
is  well  founded.  S.  36  of  the  Eent  Act  enacts  that  if  the  landholder 
desires  to  eject  a  tenant  holding  only  for  a  limited  period  after  the  deter- 
mination of  his  tenancy,  he  shall  cause  a  written  notice  of  ejectment  to 
be  served  on  the  tenant  under  the  provisions  of  the  Act.  Ss.  37  and  38 
provide  for  the  contents  and  method  of  serving  such  notice,  and  s.  39 
gives  the  tenant  a  right  within  thirty  days  after  the  service  of  notice  to 
contest  his  liability  to  be  ejected,  and  provides  the  tribunal  to  determine 
such  questions.  Sub-clause  (c)  of  s.  39  enacts  that  upon  the  determina- 
tion of  such  questions  adversely  to  the  tenant  or  where  no  application 
under  that  section  has  been  made,  the  ''  tenancy  of  the  land  in  respect 
of  which  notice  has  been  served  shall  cease."  The  only  construc- 
tion I  can  put  on  the  section  is  that  if  the  landlord  has  failed  to 
give  the  notice  required  by  s.  36,  the  tenancy  is  not  to  be  treated  in  law 
as  determined  on  the  determination  of  the  term  provided  by  the  lease 
but  is  to  be  treated  as  subsisting.  S.  40,  I  think,  also  leads  to  the  same 
conclusion.  Under  these  circumstances  I  am  of  opinion  that  the  tenancy 
did  not  determine  on  the  determination  of  the  term  granted  by  the  lease, 
and  the  defendants  were  wrong-doers  in  usurping  possession  and  taking 
the  rents  and  profits  of  the  lands.  The  only  question  remaining  is  as  to 
damages.  It  is  admitted  that  the  defendants  have  received  Us.  3,126.  It 
is  also  admitted  on  both  sides  that  Government  Revenue,  Us.  1,147-13-10, 
has  been  paid,  leaving  a  balance  of  Rs.  1,978-2-2.  The  defendants  say 
that  they  have  paid  the  landlord  Rs.  875  and  have  incurred  costs  of 
collection  of  the  rents.  The  Rs.  875  were  not  paid  at  the  request  of,  or 
on  behalf  of  the  plaintiffs  ;  they  were  paid  by  the  defendants  on  their 
own  behalf  wrongly  out  of  the  moneys  with  which  the  defendants  had  no 
legal  or  equitable  right  to  intermeddle.  The  payment,  if  made,  is  no 
answer  to  the  plaintiff's  claim.  The  plaintiffs  say  :  You  have  wrongfully 
and  in  violation  of  my  right  [15]  received  Rs.  3,126.  The  defendants 
cannot  claim  being  tort-feasors,  to  deduct  the  costs  of  the  collection  of 
money  they  have  wrongfully  collected.  I  am  of  opinion  that  the  plaintiffs- 
appellants  are  entitled  to  a  decree  for  Rs.  1,978-2-2  plus  interest  thereon 
at  the  rate  of  12  percent,  per  annum  from  the  17th  February,  1883,  to 
the  date  of  this  decree,  and  with  costs  here,  and  below,  and  6  per  cent,  on 
the  amount  of  this  decree  and  costs  until  realization. 
TYRRELL,  J. — I  entirely  concur. 

Appeal  allowed. 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  Mahmood. 


MATUK  DHARI  SINGH  (Judgment-debtor)  v.  ALI  NAQI  AND  OTHERS 
(Decree-holders').*     [5th  July,  1887.] 

Occupancy  tenancy — Sale  by  occupancy-tenant — Decree  in  favour  of  Zamindar  against 
purchaser  /or  mesne  profits — Mesne  profits  how  to  be  assessed. 

Where  in  a  suit  against  an  occupancy-tenant  and  his  vendee,  the  zamindar 
obtained  a  decree  for  caucelment  of  the  deed  of  sale  for  possession  of  the  land  by 
ejectment,  and  for  mesne  profits  from  the  date  of  suit  to  the  date  of  recovery 
of  possession, — held  that  the  mesne  profits  awarded  must  be  assessed  as  damages 
against  the  vendee  as  a  trespasser,  and  that  the  proper  measure  of  such  damages 
was  not  the  rent  which  was  payable  by  the  vendor,  but  the  actual  market- value 
of  the  land  for  the  purpose  of  letting. 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of  the 
Court. 

Kunwar  Shivanath  Sinha  and  Munshi  Kashi  Prasad  for  the 
appellant. 

Mr.  Niblett  for  the  respondents. 

MAHMOOD,  J. — In  arguing  this  appeal  Mr.  Kashi  Prasad,  who  has 
appeared  on  behalf  of  Mr.  Shivanath  Sinha,  has  net  pressed  the  second, 
third  and  the  fourth  grounds  of  appeal,  and  has  confined  his  argument  to 
the  first  and  fifth  grounds  of  appeal.  I  need  not,  therefore,  deal  with  the 
case  beyond  the  scope  of  these  grounds  in  the  memorandum  of  appeal. 

The  facts  necessary  to  elucidate  the  questions  raised  are  that  one 
Jageshare  and  Musammat  Abhlakhi  were  occupancy-tenants  of  the  land 
to  which  this  suit  relates,  and  on  the  20th  February,  1882,  [16]  they 
executed  a  sale-deed  whereby  they  conveyed  their  occupancy  tenure  to 
Matuk  Dhari  Singh,  the  present  appellant  before  me.  Thereupon  the 
present  respondents,  who  are  zamindars  of  the  village,  sued  the  vendors 
and  the  vendee  for  the  cancellation  of  the  deed  of  sale,  and  also  for  pos- 
session of  the  land,  but  the  prayer  for  ousting  was  limited  to  the  ejectment 
of  the  vendee  on  the  ground  that  the  sale-deed  under  which  he  had 
purchased  the  tenure  was  illegal,  by  reason  of  the  prohibition  contained 
in  s.  9  of  the  Eent  Act.  The  suit  was  institued  on  the  26th  May,  1883,  and 
the  plaint  included  a  prayer  that  the  future  mesne  profits  might  be  awarded 
as  against  the  defendant-vendee,  who  was,  according  to  the  contention  in 
the  plaint,  a  trespasser  upon  the  land  by  reason  of  the  invalidity  of  the 
sale-deed  under  which  he  had  entered  into  possession.  The  suit  was 
decreed  on  the  17th  January,  1884,  but  the  decree  by  some  oversight  did 
not  contain  any  award  as  to  the  future  mesne  profits  claimed  in  the  suit. 
This  circumstance  led  to  an  application  for  amendment  of  the  decree,  and 
the  application  was  granted  on  15th  January,  1886,  whereby,  in  awarding 
the  remedy,  the  decree  specified  that  the  plaintiffs  who  bad  succeeded 
were  also  to  realize  future  mesne  profits  in  respect  of  the  land  to  which 
the  suit  related. 

The  decree  having  been  so  amended,  the  plaintiffs,  decree-holders- 
respondents,  before  me  obtained  possession  of  the  land,  and  on  the  28th 
May,  1886,  they  presented  the  present  application  for  execution  of  their 

*Seoond  Appeal,  No.  143  of  1887,  from  a  decree  of  W.  J.  Martin,  Esq.,  District 
Judge  of  Mirzapur,  dated  the  10th  January,  1887,  modifying  a  decree  of  Munshi 
Bhanker  Lai,  Munsif  of  Mirzapur.  dated  the  24th  September,  1666. 
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decree  for  the  purpose  of  realizing  future  mesne  profits  as  the  amended 
decree  awarded. 

The  application  was  resisted  upon  the  grounds,  inter  alia,  that  the 
future  mesne  profits  to  which  the  decree  related  referred  only  to  a  period 
subsequent  to  the  date  of  the  decree,  and  not  to  the  period  intervening 
between  the  institution  of  the  suit  and  the  passing  of  the  decree ;  and  in 
the  next  place,  that  the  amount  of  mesne  profits  claimed  by  the  decree- 
holder  was  excessive. 

The  decree- holders  had  claimed  in  the  application  for  execution 
Rs.  369-6-0  as  mesne  profits  for  the  year  1291  fasli ;  but  the  lower 
appellate  court  has  found  that  the  sum  was  extravagant,  and  that  the  real 
letting  market  value  of  the  land  would  be  Rs.  148-8-0,  and  this  sum 
that  Court  has  allowed  as  the  proper  amount  [17]  of  mesne  profits  to 
which  the  respondents-decree-holders  were  entitled  under  the  decree. 
The  lower  appellate  Court  has  also  held  that  the  period  to  which  such 
mesne  profits  related  was  the  period  from  the  date  of  the  institution  of 
the  original  suit  up  to  the  date  when  the  decree-holders  obtained  possession 
of  the  land  under  the  decree.  The  order  of  the  lower  appellate  Court 
gives  effect  to  these  views,  and  it  is  from  that  order  that  this  second 
appeal  has  been  preferred  to  this  Court. 

The  contention  of  the  parties  before  me  raises  two  questions  for 
determination: — 

1.  Whether  the  future  mesne  profits  '  awarded  by  the  decree  of  the 
17th  January,  1884,  as  amended  on  the   15th  January,   1886,   are  to  be 
calculated  for  the   period  between   the  date  of  the  suit  up  to  the  actual 
possession,  or  is  limited  to  the  interval  between  the  passing  of  that  decree 
and  the  date  of  possession  of  the  decree-holders  under  that  decree. 

2.  Whether  in  the  assessment  of  mesne  profits  as  damages  for  the 
purposes  of  ss.  211  and  212  of  the  Code,  the  mesne  profits  to  be  awarded 
are  to  be  represented  by  such    rents  as  the  occupancy  tenants,  Jageshar 
and  Musammat  Abhlakhi,  paid  to  the  zamindars,   decree-holders,   before 
the   sale-deed  of  the  20th    February,  1882,  or  by  the  actual  market  value 
of  the  land  for  the  purposes  of  letting.    ; 

Upon  the  first  point,  having  considered  the  matter,  I  am  of  opinion 
that  the  future  mesne  profits,  which  the  decree  awarded,  relate  to  the 
whole  period  intervening  between  the  date  of  the  suit  and  the  date  of 
possession.  This  view  is  the  same  as  that  taken  by  the  learned  Judge  of 
the  lower  appellate  Court.  But  upon  this  point  it  is  ingeniously  argued 
by  Mr.  Kashi  Prasad  on  behalf  of  the  appellant,  that  the  application  of 
the  28th  May,  1886,  which  prayed  for  execution  of  the  decree  and  mesne 
profits  claimed,  contained  the  Hindustani  words  "  zar  kharcha  wa  wasilat 
mobad  digri ,  "  that  is  to  say,  the  costs  and  mesne  profits  subsequent  to  the 
passing  of  the  decree  of  the  17th  January,  1884.  The  original  application, 
which  is  now  before  me,  contains  some  words  of  amendment  which  seem 
to  have  been  hurriedly  made  by  the  decree-holders'  pleader,  and  which  may 
possibly  bear  the  ioterpre-[l8]tation  upon  which  Mr.  Kashi  Prasad 
insists.  But  having  considered  the  matter,  I  think  that  the  Hindustani 
words  may  be  so  read  as  to  render  the  expression  applicable  to  future 
mesne  profits,  calculated,  not  from  the  date  of  the  decree,  but  from  the 
date  of  the  institution  of  the  suit,  namely,  26th  May,  1883. 

As  to  the  second  point,  I  confess  I  have  had  some  difficulty  in 
deciding  the  question  because  of  a  dictum  in  an  unreported  case  decided 
by  a  Division  Bench  of  this  Court.  But  that  case  is  not  on  all  fours 
with  the  present,  and  I  do  not  think  it  precludes  me  from  expressing 
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my  own  views  as  to  the  matter  of  the  assessment  of  mesne  profits.  What 
is  contended  is,  that  according  to  law  in  a  case  of  this  kind  the  measure 
of  damages  when  claimed  as  mesne  profits  is  the  rent  which  the  zamiudars 
could  have  realized  from  the  occupancy-tenants  who  have,  by  reason 
of  an  illegal  sale,  placed  the  vendee  in  possession,  and  that  the  amount 
of  such  damages  should  not  be  assessed  upon  any  other  principle.  It 
is  perfectly  true  that  if  the  vendors  of  the  deed  of  the  20th  February, 
1882,  had  never  executed  that  deed,  and  had  continued  in  possession  of 
their  occupancy  holding,  tha  plaintiffs-zamindars  could  not  realize  more 
than  the  rent  due  by  those  occupancy-tenants  ;  but  it  does  not  follow  there- 
from that  such  rent  is  the  measure  of  damages.  When  such  damages  are 
claimed  against  a  person  who,  by  taking  an  illegal  sale  from  such 
occupancy-tenants,  acquires  possession  of  the  land,  and,  as  such,  holds 
possession,  his  position  is  no  better  than  that  of  a  trespasser.  In  this 
case  the  question  has  been  pressed,  because,  whilst  the  decree- holders 
claimed  no  less  than  Ks.  369-6-0  as  the  amount  of  mesne  profits,  the 
learned  Judge  of  the  lower  appellate  Court  has  fixed  such  mesne  profits  to 
amount  only  to  Ks.  148-8-0  and  the  rent  payable  by  the  occupancy- 
tenants-vendors  is  only  Ks.  37-3-0. 

It  has  been  ruled  by  me  in  the  case  of  Debi  Prasad  v.  Har  Dyal  (l) 
that  the  act  of  an  occupancy-tenant  in  making  a  transfer  which  would  be 
void  under:the  law  as  contained  in  s.  9  of  the  rent  Act,  is  not  such  an  act 
as  would  involve  forfeiture  of  the  tenure  and  ejectment  of  the  occupancy- 
tenant  under  cl.  (b)  of  s.  93  of  the  rent  Act.  The  view  there  expressed  has 
been  approved  by  the  present  learned  Chief  Justice  of  this  Court  in  the  case 
of  Fatima  [19]  Begam  v.  Hansi  (2),  and  has  since  been  adhered  toby  me 
in  the  more  recent  case  of  Mul  Chand  v.  Pitam  (3) :  but  Lhose  views  relate 
more  to  a  case  in  which  the  zamindar,  in  consequence  of  an  invalid  transfer 
made  by  an  occupancy-tenant,  seeks  to  oust  such  tenant  by  process  of  the 
Rent  Court,  than  to  a  case  of  this  kind,  where  a  decree  has  already  been 
made,  rightly  or  wrongly,  in  a  regular  suit  awarding  possession  to  the 
zamindars  of  the  holding  of  an  occupancy-tenant,  which  holding  such 
tenant  had  invalidly  sold.  As  a  Court  executing  the  decree  caunot  go 
behind  the  decree  itself,  I  must  take  it  that  the  decree  now  sought  to  be 
executed  was  a  decree  properly  passed,  though  I  am  not  prepared  to  express 
any  opinion  as  to  whether  the  effect  of  that  decree  is  to  terminate  the 
occupancy  tenure  of  Jageshar  and  Musammat  Abhlakhi.  So  far  as  the 
immediate  question  now  under  consideration  is  concerned,  it  seems  to  me 
that  the  mesne  profits  awarded  must  be  assessed  as  damages  against  the 
present  appellant  with  reference  to  his  character  of  having  been  in  posses- 
sion under  an  invalid  sale-deed,  and  thus  a  trespasser  upon  the  land.  It 
seems  to  me  that  the  proper  measure  of  damages  is  not  the  rent  which 
was  payable  by  the  occupancy-tenant  to  the  zamindar,  a  rent  subject  to 
its  own  peculiar  statutory  limitations,  but  the  proper  market  value  of  the 
land  for  the  purposes  of  leasing.  That  value  has  been  found  to  be  Rs.  148-8 
per  annum ;  and  this  sum,  therefore,  represents  the  loss  occasioned  by  the 
wrongful  act  of  the  present  appellant  in  getting  into  possession  of  the 
land  under  an  invalid  sale-deed  from  the  occupancy-tenants. 

For  these  reasons,  agreeing  with  the  conclusions  at  which  the  learned 
Judge  of  the  lower  appellate  Court  has  arrived,  I  dismiss  this  appeal  with 
costs. 
•       Appeal  dismissed. 
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APPELLATE  CIVIL. 
[20]  Before  Mr.  Justice  Mahmood. 


KALKA  PRASAD  (Plaintiff)  v.  CHANDAN  SINGH  AND  OTHERS 
(Defendants.)*      [9th  July,  1887.] 

Hypothecation — Registration—  "Movable  Property  " — Act  I  of  1868  (General  Clauses 
Act)  s.  1  (6{— Act  HI  of  1877  <Regisirat\onAct),  ss.  V.  17— Act  IV  of  1882  (Transfer 
ot  Property  Act),  ss.  3,  54 — Small  Cause  Court  suit — -Suit  for  enforcement  of  hypo- 
thecation against  moveible  propsrty—Act  XI  of  1865  (Small  Cause  Courts  Act)  s.  6 — 
Transfer  of  debt—Act  IV  of  Ibd2,  s.  131— Notice  to  debtor. 

Held  that  an  assignment  by  endorsement  of  a  registered  bond  hypothecating 
certain  crops  was  a  transaction  relating  to  moveable  property,  and  registration 
of  such  endorsement  was  not  required  by  s.  17  of  the  Registration  Act  (III  of 
1877)  or  s.  54  of  the  Transfer  of  Property  Act  (IV  of  1982;  ;  and  that  a  suit  by 
the  assignee  to  enforce  the  hypothecation  was  not  a  Small  Cause  Court  suit  within 
the  meaning  of  s.  6  of  Act  XI  of  1865,  in  which  a  second  appeal  would  be  barred 
by  s.  586  of  the  Civil  Procedure  Code.  Surajpai  Singh  v.  Jairamgir  (1)  followed. 
Ram  Gopal  Shahv.  Earn  Go-pal  Shih  (2)  and  Appavu  Pillai  v.  Subraya  Mup^en 
(3)  referred  to, 

Held  also  that  the  assignment  was  not  void  by  reason  that  notice  thereof  was 
not  proved  to  have  been  given  to  the  obligor,  inasmuch  as  the  eSeot  of  s.  131  of 
the  Transfer  of  Property  Act  was  merely  to  suspend  the  operation  of  the  assign- 
ment up  to  the  time  when  such  a  notice  was  received  ;  that  in  this  case  the 
assignment  would  come  into  operation  against  the  obligor  when  he  became  aware 
of  it  by  the  institution  of  the  suit  ;  and  that  if  he  had  prior  notice,  and  sold  the 
property  to  bona  file  transferees  for  value  without  notice  either  of  the  charge 
created  by  the  bond  or  of  the  assignment,  such  transferees  would  be  protected 
from  liability.  Lala  Jugdeo  Sahai  v.  Brij  Behari  Lai  (4)  referred  to. 

[R.  16  A.   315  (317)  ;  21  B.  60 ;  9  C.W.N.  14  ;  13  C.L.J.  641  (644)  ;  7  C.P.L.R.  92  ; 
82  P.R.  (1906)  =  106  P.L.R.  1907.] 

THE  facts  of  this  case  were  as  follows  : — Chandan  Singh,  defendant 
No.  1,  executed  a  deed  in  lieu  of  Es.  100  in  favour  of  Muhammad  Husain 
Khan,  defendant  No.  2,  on  the  17th  July,  1885,  and  as  collateral  security 
hypothecated  certain  property  described  in  the  deed  as  " Khet-naishakar" 
(literally,  "a  field  of  sugarcane").  The  deed  was  duly  registered,  and 
subsequently,  on  the  13th  October,  1885,  the  obligee  of  the  bond,  Muham- 
mad Husain  Khan,  defendant  No.  2,  made  an  endorsement  on  the  deed 
purporting  to  sell  or  assign  the  bond  to  Kalka  Prasad,  the  plaintiff 
appellant  in  this  case.  The  endorsement  was,  however,  neither  stamped 
nor  registered.  [21]  In  the  meantime  Chandan  Singh  cut  down  the 
crops  of  sugarcane  and  sold  the  same  to  Mendu  Khan,  defendant  No.  3, 
and  Imam  Ali,  defendant  No.  4. 

The  present  suit  was  commenced  by  the  plaintiff  on  the  2nd  March, 
1886,  having  for  its  object  the  recovery  of  the  money  due  upon  the  bond 
of  the  17th  July,  1885,  either  from  Chandan  Singh,  defendant  No.  1,  or 
his  vendees,  defendants  Nos.  3  and  4,  who  had  purchased  the  sugarcane. 
The  suit  waa  met  by  the  plea  that  the  endorsement  of  the  13th  October, 
1885,  being  unregistered,  could  not  have  transferred  the  bond  to  the 
plaintiff,  and  this  view  having  been  accepted  by  the  Court  of  first  instance 
(Munsif  of  Shahjahanpur),  the  suit  was  dismissed  by  that  Court  without 

*  Second  Appeal,  No.  1429  of  1886,  from  a  decree  of  Maulvi  Abid  Ali  Khan,  Subor- 
dinate Judge  of.Shabjahanpur, '.dated  30th  June,  1886,  confirming  a  decree  of  Maulvi 
Muhammed  Shafi,  Munsif  of  Shajahanpur,  dated  the  8th  April,  1886. 

(1)7  A,  855.         (2)9W.R.  136.        (3)  2  M.  H.  C.  R,  474.        (4)120.505. 
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going  into  the  evidence.  That  Court  regarded  the  bond  of  the  17th  July, 
1885,  as  one  hypothecating  immoveable  property,  and,  as  such,  requiring 
registration  under  s.  17  of  the  Registration  Act  (III  of  1877),  the 
absence  of  such  registration  vitiating  the  sale  itself  under  s.  54  of  the 
Transfer  of  Property  Act  (IV  of  1882).  On  appeal,  the  lower  appellate 
Court  (District  Judge  of  Shahjahanpur)  not  only  upheld  this  view,  but 
held  that  the  sale  was  in  itself  invalid  by  reason  of  the  fact  that  the 
obligee  of  the  bond  of  the  17th  July,  1885,  Muhammad  Husain,  in 
transferring  it  to  the  plaintiff,  Kalka  Prasad,  never  gave  notice  to  the 
obligor,  Chandan  Sing,  and  that  therefore  the  transfer  was  bad  with  refer- 
ence to  the  provisions  of  s.  131  of  the  Transfer  of  Property  Act. 

The  plaintiff  appealed  to  the  High  Court.  The  further  facts  of  the 
case,  and  the  arguments  on  both  sides,  sufficiently  appear  from  the  judg- 
ment of  the  Court. 

Pandit  Sundar  Lai,  for  the  appellant. 

Lala  Lalta  Prasad,  for  the  respondents. 

MAHMOOP,  J.  (after  stating  the  facts  as  above,  continued)  : — Pandit 
Sundar  Lai,  in  supporting  this  second  appeal,  has  contended  in  an  able 
argument,  that  the  judgments  of  both  the  lower  Courts  are  erroneous  be- 
cause, in  the  first  place,  what  was  hypothecated  in  the  bond  of  the  17th 
July,  1885,  was  not  the  land,  but  only  the  sugarcane  crop  of  the  field,  and 
the  hypothecation  therefore  related  only  to  moveable  property  within  the 
meaning  of  cl.  (6)  of  s.  2  of  the  General  Clauses  Act  (I  of  1868),  and  s.  3 
of  the  Eegistration  [22]  Act  (III  of  1877),  and  s.  2  of  the  Transfer  of 
Property  Act  (IV  of  1882),  and  that  therefore  no  registration  of  the  docu- 
ment was  required  either  by  s.  17  of  the  Registration  Act,  or  s.  54  of 
the  Transfer  of  Property  Act,  so  far  as  the  endorsement  of  the  13th 
October,  1885,  transferring  the  bond  to  the  plaintiff,  was  concerned. 

Before  proceeding  further,  I  may  at  once  say  that  no  question  arises 
as  to  the  absence  of  stamp  upon  that  endorsement,  because  a  penalty  there- 
on has  already  been  taken  under  s.  34  of  the  Stamp  Act,  and  the  validity 
of  such  penalty  cannot  be  questioned  in  appeal  at  this  stage  under  the 
same  section. 

A  preliminary  objection  has  been  taken  by  Mr.  Lalta  Prasad,  on 
behalf  of  the  respondents,  to  the  hearing  of  this  appeal,  upon  the  ground 
that  even  if  the  appellant's  contention  in  this  Court  be  valid  and  the 
property  hypothecated  in  the  bond  now  sued  upon  be  taken  to  be  only  the 
crops,  and,  as  such,  moveable  property,  no  such  suit  can  be  made  the 
subject  of  second  appeal,  as  it  is  of  the  nature  of  a  Small  Cause  Court 
suit  within  the  meaning  of  s.  586  of  the  Civil  Procedure  Code ;  and,  in 
support  of  this  contention,  the  learned  pleader  relies  upon  a  ruling  of  the 
Madras  High  Court  in  Appavu  Pillai  v.  Subroya  Muppen  (1),  where  Scot- 
land, C.J.,  and  Holloway,  J.,  said  : — "  There  is  nothing,  in  our  opinion,  in 
the  Small  Cause  Courts  Act  to  prevent  the  pledgee  enforcing  his  security 
on  moveable  property.  The  Court,  having  jurisdiction  in  a  suit  for  the 
recovery  of  such  property,  has  clearly  jurisdiction  to  enforce  a  contract 
pledging  such  property."  On  the  other  hand,  Pandit  Sundar  Lai  contends 
that  the  suit  is  not  of  the  nature  of  the  Small  Cause  Court  suit  contem- 
plated by  s.  6  of  Act  XI  of  1865,  and  in  support  of  this  view  he  cites  the 
case  of  Ram  Gopal  Shah  v.  Bam  Gopal  Shah  (2)  and  also  a  recent  ruling 
of  this  Court  in  Surajpai  Singh  v.  Jairamgir  (3),  where  my  brethren 
Straight  and  Tyrrell  concurred  in  holding  that  a  suit  which  sought  to  recover 
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1887        a  sum  of  money  by  enforcement  of  hypothecation  of  certain  cattle  by  their 
JULY  9,       attachment  and  sale  was  a  suit  not  cognizable  by  the  Small  Cause  Court, 

and,  as  such,  could  be  made  the  subject  of  an  appeal. 

APPEL-  [23]  In  this  state  of  authority,  before  I  can  consider  the  remaining  part 

LATE       of  the  case,  I  have  to  determine  first — Whether  the  bond  of  the  17th  July 

CIVIL       1885,  hypothecated  the  sugarcane  crops  only  or  also  the  land  ;  secondly — 

If  the  hypothecation  related  only  to  the  crops,  whether  the  present  appeal 

10  A.  20=   jg  maintainable  at  all  as  a  second  appeal,  within  the  meaning  of  s.  586  of 

7  A.  W.N.     the  Civil  Procedure  Code,  considering  that  the  amount  claimed  is  below 

(1887)  270.    Eg.  500. 

Upon  the  first  of  these  questions  I  am  of  opinion,  having  read  the 
original  deed,  that  what  was  intended  to  be  hypothecated  was  not  the  field 
itself,  but  only  the  crops  of  that  field,  and  Pandit  Sundar  Lai's  contention 
is  sound  that  such  crops  are  moveable  property,  and  that  the  deed,  there- 
fore, did  not  require  registration.  It  seems  to  me  that  in  the  expression 
"  khet-naishakar,"  the  word  khet,  which  means  field,  was  intended  to  indi- 
cate simply  a  measure,  such  as  in  the  expression  "  a  pint  of  milk  ;"  the  pint 
is  used  simply  as  a  measure,  and  not  as  a  physical  pint  by  which  such 
measurement  is  made.  "  Khet-naishakar"  means  the  particular  field  speci- 
fied in  the  deed  whereon  the  naishakar  or  sugarcane  which  was  hypothe- 
cated under  the  bond  was  standing. 

This  conclusion  is  supported  by  the  circumstance  that  Ghandan 
Singh  is  only  a  tenant  in  the  village,  the  present  plaintiff  is  representing 
the  zamindar  in  that  same  village,  and  the  executant  of  the  bond  was  not 
to  be  expected  to  be  dealing  with  the  field  or  hypothecating  the  land. 
This  being  so,  the  hypothecation  was  of  moveable  property  and  not  of 
immoveable  property. 

As  to  the  second  question,  I  have  already  cited  the  somewhat  con- 
flicting rulings  upon  which  the  learned  pleaders  for  the  parties  have  relied, 
and  without  expressing  any  personal  opinion  of  my  own  upon  the  parti- 
cular question.  I  need  only  say  that,  sitting  here  as  a  single  Judge,  I  do 
not  think  I  should,  without  very  strong  reasons  to  the  contrary,  depart 
from  a  Division  Bench  ruling  of  this  Court,  such  as  that  of  my  brothers 
Straight  and  Tyrrell,  in  Surajpal  Singh  v.  Jairamgir  (1),  and  I  therefore 
follow  it  and  hold  that  this  was  not  a  Small  Cause  Court  suit  within  the 
meaning  of  s.  6  of  Act  XI  of  1865,  and  that,  therefore,  this  second  appeal 
did  lie  to  this  Court,  notwithstanding  the  provisions  of  s.  586  of  the  Civil 
Procedure  Code. 

[24]  I  now  proceed  to  deal  with  the  case  itself,  having  taken  cogni- 
zance of  it  in  second  appeal.  In  doing  so  I  have  to  consider  the  provisions 
of  chapter  VIII  of  the  Transfer  of  Property  Act  (IV  of  1882).  I  have 
already  shown  that  the  Court  of  first  instance  was  wrong  in  dismissing 
the  suit  simply  for  want  of  registration  of  the  endorsement  of  the  13th 
October,  1885,  whereby  the  bond  of  the  17th  July,  1885,  was  sold  to  the 
present  plaintiff.  The  lower  appellate  Court's  view  virtually  amounts  to 
holding  that  the  plaintiff,  not  having  proved  that  he  or  his  vendor  gave 
notice  of  the  transfer  to  the  debtor,  Chandan,  the  transfer  itself  was  void. 
This  view  seems  to  me  to  be  erroneous  in  law.  In  the  Common  Law  of 
England  the  assignee  of  a  debt  was  in  old  days  bound  to  sue  in  the 
name  of  his  assignor,  a  procedure  which  was  inconsistent  with  the  fact  of 
the  transfer,  and  inconsistent  also  with  the  rules  of  equity  applicable  to 
such  matters. 

(1)  7  A.  855. 
16 


KALKA  PRASAD  V.   CHANDAN   SINGH 


10  All.  25 


What  the  doctrines  of  equity  required  was  that  a  debtor,  when  the 
obligation  which  he  owed  to  his  obligee  had  been  transferred  by  the  latter 
feo  another  person,  should  be  entitled  to  a  notice  of  such  transfer  in  order 
to  be  protected  from  having  to  pay  the  money  in  fulfilment  of  the  obli- 
gation over  again  to  the  assignee,  after  having  paid  to  the  original  assignor. 
That  rule  has  found  formulation  in  our  statute  law  in  s.  131  of  the 
Transfer  of  Property  Act,  which  says  : — "  No  transfer  of  any  debt  or  any 
beneficial  interest  in  movable  property  shall  have  any  operation  against 
the  debtor  or  against  the  person  in  whom  the  property  is  vested,  until 
express  notice  of  the  transfer  is  given  to  him,  unless  he  is  a  party  to,  or 
otherwise  aware  of,  such  transfer,  and  every  dealing  by  such  debtor  or 
person,  not  being  a  party  to  or  otherwise  aware  of,  and  not  having 
received  express  notice  of  a  transfer,  with  the  debt  or  property,  shall  be 
valid  as  against  such  transfer." 

This  is  tl?e  quintessence  of  what  Courts  of  Equity  in  England  have 
repeatedly  held,  and  the  effect  of  this  section  is  clear  enough,  and  it  would 
govern  the  transfer  of  the  bond  of  the  17ch  July,  1885,  under  the  endorse- 
ment of  the  13th  October,  1885,  purporting  to  sell  the  same  bond  to  the 
present  plaintiff.  It  is  necessary  to  bear  in  mind,  in  the  first  place,  that 
although  this  section  expressly  renders  necessary  the  giving  of  express 
notice  to  the  debtor,  and  although  it  suspends  [25]  the  operation  of  such 
a  transfer  as  against  such  a  debtor  up  to  the  time  when  such  notice  is  given 
to  the  debtor,  it  contains  no  provisions  invalidating  such  transfer  when 
no  such  notice  is  given.  That  is  to  say,  in  other  words,  there  is  nothing 
in  this  section  which  would  justify  the  contention  that  the  transfer  is 
ab  initio  void  for  want  of  such  notice  as  that  section  contemplates. 

All  that  the  section  requires  is  that  when  an  obligation  is  transferred 
by  the  obligee  to  another  person,  the  obligor  who  has  to  fulfil  such  obliga- 
tion is  not  to  be  subject  to  any  liability  thereunder  at  the  instance  of  the 
transferee  without  such  debtor  having  received  notice  of  the  transfer. 
As  to  the  notice  itself,  the  section  does  not  limit  that  to  "express  notice," 
but  to  the  broader  doctrine'Of  notice  as  understood  in  equity,  because  the 
words  of  the  section  are — "unless  he  is  a  party  to  or  otherwise  aware  of 
such  transfer."  The  last  phrase  is  broad  enough  to  bring  under  the  purview 
of  the  section  all  cases  in  which  the  knowledge  of  the  transfer  in  an  ascer- 
tainable  form  has  reached  the  debtor.  The  latter  part  of  the  section  is,  of 
course,  intended  to  protect  a  debtor  who,  without  knowledge  of  the  trans- 
fer of  the  obligation  by  the  obligee  to  another  person,  fulfils  the  obligation, 
and  is  subsequently  sued  by  the  assignee  of  such  an  obligee  as  fraudulently 
accepts  the  fulfilment  notwithstanding  such  assignment ;  and  the  same 
rule  is  also  applied  to  persons,  other  than  the  debtor  himself,  and  those 
who,  being  bona  fide  persons,  acquire  rights  or  any  beneficial  interest  in 
moveable  property  in  the  absence  of  any  kind  of  notice  of  the  transfer 
of  the  debt  by  the  original  obligee  to  another  person. 

These  views  are  applicable  to  the  present  case  ;  because  the  mere 
absence  of  any  express  notice  to  Ghandan  on  the  one  hand  would  not 
vitiate  the  endorsement  of  the  13th  October,  1885,  whereby  the  bond  was 
sold  to  the  present  plaintiff,  Kalka  Prasad,  although  the  operation  of  such 
transfer,  as  against  Chandan,  would  be  regulated  in  accordance  with  the 
time  when  the  said  Ghandan  obtained  knowledge  as  to  such  transfer. 
Similarly,  evan  if  Ghandan  had  notice  of  the  transfer,  and  sold  the  move- 
able  property  subject  to  the  plaintiff's  bond  to  Mendu  Khan,  defendant 
No.  3,  and  Imam  Ali,  defendant  No.  4,  these  two  persons  in  the  position 
of  bona  fide  transferees  for  value  without  notice  either  of  the  charge 
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[26]  which  the  bond  of  the  17th  July,  1885,  may  have  created  upon  the 
crops  or  of  the  transfer  of  that  bond  in  favour  of  the  plaintiff,  would  un- 
doubtedly be  protected  from  any  liability  arising  out  of  the  action  of 
Chandan  in  selling  the  sugarcane  to  them  under  such  circumstances. 

Bub  the  pleadings  of  the  parties  in  this  case  raised  questions  of  fact 
which  required  determination  before  the  case  could  have  baen  finally 
disposed  of.  First  of  all  it  was  pleaded  by  Chandan  Singh,  the  original 
obligor  of  the  bond  of  the  17th  July,  1885,  that  he  had  paid  up  the 
amount  due  under  the  bond  to  the  original  obligee,  Muhammad  Husain, 
and  that  the  transfer  of  the  13th  October,  1885,  was  not  real  but  simply 
a  colourable  transaction  in  which  no  consideration  passed,  and  that  Kalka 
Prasad  was  not  the  real  purchaser  of  the  bond,  and,  as  such,  not  entitled 
to  maintain  the  action.  There  was  no  allegation  as  to  any  information 
having  baeu  given  to#Chandan  Singh  in  respect  of  the  aliegeo  transfer, 
and  the  suit  appears  to  havo  been  brought  without  any  fciad  of  notice 
having  been  issued  as  required  by  s.  131  of  the  Transfer  of  Property  Act. 

The  lower  Courts,  however,  taking  the  erroneous  view  of  law  which 
they  have  done  in  the  case,  have  not  gone  into  the  merits.  The  view  of 
the  lower  appellate  Court  as  to  the  absence  of  notice  is  itself  based  upon 
a  misapprehension  of  the  interpretation  of  s.  131  of  the  Transfer  of 
Property  Act;.  I  have  already  said  that  that  section  does  not  vitiate  the 
transfer  of  a  debt,  but  that  it  only  postpones  its  operation  in  accordance 
with  the  date  of  the  knowledge  of  such  transfer  reaching  the  debtor.  In 
a  resent  case,  Lala  Juydeo  Sahai  v.  Brij  Behari  Lai  (1),  a  Division  Bench 
of  the  Calcutta  High  Court  had  to  consider  the  exact  effect  of  that  section, 
and  the  learned  Judges  there  Jheld,  in  conformity  with  the  casea  cited  in 
White  and  Tudor's  Leading  Cases,  4th  edition,  Vol.  II,  pp.  776-777,  as 
notes  to  the  leading  case  of  Ryall  v.  Bowles,  that  whilst  notice  is  not  a 
condition  precedent  to  the  validity  of  a  transfer  of  a  debt  such  as  contem- 
plated by  s.  131  of  the  Transfer  of  Property  Act,  the  section  only  fixes 
the  time  with  reference  to  notice  when  such  transfer  would  come  into 
operation  as  against  [27]  the  debtor.  The  case  before  the  learned  Judges 
was  one  where  an  assignee  of  a  mortgagee  brought  a  suit  on  the  mortgage 
against  the  mortgagor  and  the  mortgagee,  and  no  notice  of  the  assignment 
had  been  given  to  the  mortgagor  under  s.  131  of  the  Transfer  of  Property 
Act.  The  learned  Judges  held  that  the  Court  was  wrong  in  dismissing 
the  suit  merely  on  the  ground  that  no  notice  was  served,  as  after  the  suit 
was  instituted  the  mortgagor  became  aware  of  the  assignment,  and  the 
transfer  accordingly  came  into  operation  on  the  date  when  he  thus 
became  aware  of  it.  I  agree  in  this  view  of  the  law,  and  I  hold  that  in 
the  present  case  the  mere  absence  of  an  express  notice  having  been  served 
by  the  plaintiff  would  not  render  the  action  unmaintainable. 

Under  these  circumstances,  I  hold  that  neither  of  the  Courts  below 
has  tried  the  case  upon  the  merits,  and  in  mv  opinion  the  proper  course  is 
to  decree  this  appeal,  to  set  aside  the  decrees  of  both  the  lower  Courts, 
and  to  remand  the  case  for  trial  de  novo  on  the  merits,  with  reference  to 
the  observations  which  I  have  made.  The  remand  will  be  under  s.  562 
of  the  Civil  Procedure  Code,  and  under  the  last  part  of  that  section  I  may 
point  out  that  the  Court  should  try,  in  the  first  place,  whether  the 
assignment  of  the  13th  October,  1885,  was  a  real  and  genuine  assignment 
or  not ;  and  in  the  second  place,  whether  Chandan  Singh  actually  had 
paid  the  money  due  on  the  bond  of  the  17th  July,  1885,  to  Muhammad 
Husain,  either  before  such  assignment  or  thereafter  at  a  time  when  be  bad 
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no  notice  of  the  assignment.  Thirdly,  whether  the  defendants  Mendu 
Khan  and  Imam  AH,  Nos.  3  and  4,  had  no  notice  either  of  the  sugarcane 
crops  being  hypothecated  under  the  hood  of  the  17th  July,  1885,  or  of 
that  hond  having  been  transferred  by  Muhammad  Husain  to  the  present 
plaintiff,  and  whether  their  action  in  purchasing  the  crops  was  bona  fide 
or  not. 

The  costs  will  abide  the  result.  Issues  remitted. 


10  A.  28  =  7  A.W.N.  (1887    234. 

APPELLATE  CIVIL. 
[28]  Before   Mr.    Justice  Mahmood. 


MUHAMMAD  ABDUL  HAI  AND  ANOTHER  (Plaintiffs)  v.  SHEO  BISHAL 
RAI  (Defendant).*       [12th  July,  1887.] 

Practise — Remand  by  fawir  appellate  Court  under  Civil  Procedure  Code.  s.  566 — No 
objections  filed  by  tliintiffs  under  s-  567 — Objections  raised  for  the  first  time  in 
ssconl  appeal  by  pled  itiffs—Siiili  oijatiois  not  cntertiinable. 

Objections  which  might  have  bean,  bus  ware  not,  nude  under  s.  567  of  the 
Civil  Procedure  Code  in  a  lower  appellate  Caurt  to  the  findings  en  remand  of  the 
Court  of  first  instance,  cannot  be  raised  for  the  first  r,ima  as  grounds  of  second 
appeal  from  the  lower  appsllate  Court's  decree. 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  af 
Mahmood,  J. 

Shah  Asad  Ali,  for  the  appellants. 

Lala  Juala  Prasad,  for  the  respondent. 

MAHMOOD,  J. — This  was  an  action  for  recovery  of  rent,  and  was  dealt 
with  by  the  Court  of  first  instance  in  a  judgment,  dated  the  16th  February, 
1885,  the  effect  of  which  was  to  decree  the  claim  in  part.  From  that 
decree  the  plaintiffs  appealed  to  the  lower  appellate  Court,  and  that  Court, 
by  an  order  dated  the  4th  September,  1885,  remanded  the  case  under 
s.  566  for  findings  on  no  less  then  nine  issues.  The  Court  of  first  instance, 
in  an  elaborote  order  of  the  8th  January,  1886,  recorded  findings  upon 
these  issues,  and  re-submitted  these  to  the  lower  appellate  Court.  To 
these  findings  no  objection  was  taken  by  the  present  plaintiffs-appellants, 
but  the  defendant-respondent  before  me  took  objections,  and  the  learned 
Judge  of  the  lower  appellate  Court,  in  dealing  with  them,  disallowed  them 
for  the  reasons  stated  in  his  judgment,  and  upholding  the  findings  of  the 
Court  of  first  instance,  dismissed  the  appeal  on  fche  29th  May,  1886. 

This  appeal  has  been  preferred,  not  by  the  defendants,  whose  objec- 
tions to  the  findings  of  the  firsc  Court  were  disallowed  by  the  Judge  of  the 
lower  appellate  Court,  but  by  the  plaintiffs,  who  never  took  any  objections 
at  all  to  the  findings  of  the  first  Court  upon  remand.  The  grounds  now 
urged  are  such  as  might,  have  been  taken  as  objections,  s.  567  of  the  Code, 
to  the  findings  of  the  [29]  Court  of  first  instance,  upon  remand.  These 
objections  never  having  been  urged  before  the  lower  appellate  Court,  the 
Court  has  naturally  not.  dealt  with  these  points,  taking  it  for  granted  that 
the  present  (plaintiffs-appellants)  had  no  objections  to  urge. 

Under  these  circumstances,  I  do  not  think  that,  hearing  this  appeal 
as  a  second  appeal,  I  can  for  the  first  time  allow  those  objections  to  be 
taken  here  as  grounds  of  second  appeal. 

The  appeal  is  dismissed  with  costs.  Appeal  dismissed. 

*  Second  Appeal,  No.  1691,  from  a  decree  of  G.  J.  Nicholls.  Esq  ,  District  Judge 
of  Ghazipur,  dated  the  4th  September,  1885,  confirming  a  decree  of  J.  E.  Gill,  Esq., 
Assistant  Collector  of  Ghazipur,  dated  the  16th  February,  1885. 
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APPELLATE   CIVIL. 
Before   Sir   John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Tyrrell. 


LACHMAN  DAS 


(Plaintiff}  v.    CHATER   AND  ANOTHER  (Defendants}. 
[21st  July,  1887.] 

Administration    bond— Breach  of  ccnditirn— Compensation— Ac!  X  of  1865  (Succession 
Act-,  ss.  256,  257— Act  IX  of  1872  (Contract  Act),  s.  74,  exception. 

AD  administration-bond  executed  by  an  administrator  in  accordance  with  s.  256 
of  the  Succession  Act  is  not  an  instrument  of  the  kicd  referred  to  in  the  excep- 
tion to  s.  74  of  the  Contract  Act,  so  as  to  make  the  obligor  liable,  upon  breach  of 
the  condition  thereof  to  pay  the  whole  amount  mentioned  therein  ;  and  an  assignee 
of  the  bond  under  s.  257  of  the  Succession  Act  cannot  recover  more  damage  than 
be  proves  to  have  resulted  to  himself  or  to  those  interested  in  the  bond. 

Held,  therefore,  where  neither  the  assignee  of  such  a  bond  nor  any  one  else  had 
suffered  any  damage  by  reason  of  the  breach  of  a  condition  requiring  the  obligor 
to  file  an  inventory  of  the  estate  within  a  specified  period,  that  the  assignee  was 
not  entitled  to  recover  from  the  obligor  any  compensation  in  respect  of  such 
breach. 

[R.,  16  M.  474.] 

THE  facts  of  this  case  were  as  follows  : — On  Abe  23rd  January,  1883, 
one  Marcar  Cbater  took  out  letters  of  administration  to  the  estate  of  one 
J.  R.  Shiroore,  and  on  the  same  date  executed  an  administration-bond  in 
favour  of  the  District  Judge  of  Agra,  in  accordance  wifch  the  provisions 
of  s.  256  of  the  Succession  Act  (X  of  1865).  One  John  Owen  joined  in 
the  execution  of  the  bond  as  surety.  The  amount  of  the  bond  was 
Bs.  7,000 ;  and  the  executants  made  themselves  jointly  and  severally 
liable  to  the  District  Judge  of  Agra  for  the  time  being,  engaging  for  the 
due  collection  and  administration  of  the  estate  according  to  law,  and  to 
make  a  true  inventory  of  the  estate  and  to  exhibit  she  same  in  the  District 
Court  on  or  before  the  22nd  January,  1884. 

[30]  Application  was  subsequently  made  to  the  District  Judge  by 
certain  creditors  of  the  estate,  namely,  the  plaintiff,  Seth  Lachman  Das, 
Chhotay  Lai,  Nand  Earn,  and  Hardwar  Nath,  under  s.  257  of  the  Succes- 
sion Act,  representing  that  the  engagement  to  file  the  inventory  on  or 
before  the  22nd  January,  1885,  had  not  been  kept ;  and  by  an  order  dated 
the  15th  June,  1885,  the  Judge  assigned  the  bond  to  the  plaintiff,  Seth 
Lachman  Das,  on  the  ground  that  the  conditions  of  the  bond  had  been 
broken  in  the  following  respects  : — (i)  that  the  inventory  bad  not  been 
exhibited  within  the  time  prescribed,  (ii)  that  accounts  had  not  been 
properly  presented,  (iii)  that  the  assets  had  not  been  applied  within  a 
reasonable  time  to  the  satisfaction  of  the  claims  of  creditors.  The  plaintiff 
then  brought  the  present  suit  against  Chater  and  Owen,  to  recover  "  for 
himself  and  as  trustee  for  all  persons  interested  in  the  estate  of  the 
deceased,"  Us.  7,000,  the  amount  of  the  bond.  The  suit  was  instituted 
in  the  Court  of  the  Subordinate  Judge  of  Agra  on  the  5th  December, 
1885.  Meanwhile,  on  the  4th  February,  1885,  the  defendants  had  filed 
tke  inventory  of  the  estate  in  the  Court  of  the  District  Judge. 

The  defence  was  in  effect  that  the  engagements  of  the  bond  had  been 
substantially  fulfilled,  that  the  estate  had  been  duly  administered  and  all 
the  debts  paid  except  that  of  the  plaintiff  and  one  other  creditor  who  had 
refused  to  accept  the  dividends  offered  to  them,  that  the  entire  assets 

*  First  Appeal  No.  106  of  1886,  from  a  decree  of  Babu  Promoda  Churn  Banerji, 
Subordinate  Judge  of  Agra,  dated  the  17th  March,  1886. 
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were  Es.  3,300,  and  that  the  plaintiff  could  not  in  any  event  recover  more 
than  that  amount. 

The  substantial  portion  of  the  Subordinate  Judge's  judgment  was  as 
follows  : — 

"  There  can  be  no  doubt  that  an  inventory  was  not  exhibited  on  or 
before  the  22nd  January,  1884,  as  required  by  the  bond,  or  within  six 
months  from  the  grant,  as  required  by  s.  277  of  the  Indian  Succession 
Act.  And  it  is  also  an  undisputed  fact  that  the  accounts  were  not  pre- 
sented in  prorer  form.  It  was  not  until  the  4th  February,  1885,  that  the 
administrator,  Mr.  Chater,  submitted  an  inventory  and  an  account  to  the 
District  Judge  through  the  post.  The  requirements  of  the  rules  prescrib- 
ed by  the  High  Court;  for  the  presentation  of  inventories  and  accounts 
(Civil  Rules  and  Orders,  p.  146)  were  not  fulfilled  in  any  respect. 

[31]   "  It  is  contended  that  mere  failure  to  submit  an   inventory  and 
accounts  in  time  was   not  sufficient  to  pronounce  the   bond  forfeited,  and 
this  intention  seems  to  be  valid.     In  matters  like   these,  the  practice  of 
the  Courts  in  England  should  be  the  best    guide.     It  was    held  in  Crowley 
v.  Chipp  (l),     quoted  in    Williams  on    Executors  and    Administrators,  p. 
511,  that  'the  Court    might,  in    its  discretion,  decline  to    make  any  order, 
notwithstanding  it  was   clear   that  there  had  been  a  breach  of  the  bond. 
On  that  occasion   an    administratrix  had  not  exhibited  an    inventory  and 
accounts  within  the  time  assigned  by   her    administration-bond,    but  no 
proceedings  had  been  instituted  against  her  for  the  ourpose  of  calling  for 
an  inventory.     An  application  was  made  to  the    Ecclesiastical   Court  by  a 
creditor  of  the    deceased,  for  an   order  that    the  bond  might,  be  'attended 
with,'  for  the  purpose   of  being  sued  upon  at  law  ;  and  it  was   contended 
that  since  the  non-delivery  of  the  inventory  at  or  before  the   day  specified 
in  the  bond  clearly  constituted  a  breach  of  the  condition,  the  Court  ought 
to  order  the  bond  to  be  delivered  our,.     But  Sir   H.  Jenner  Fust  said  that 
he  should  be  extremely  unwilling  in  any  case  upon  the  mere    non-delivery 
of  an  inventory  to  allow  the  bond  to  be,   attended  with,"  and  he  refused  to 
make  any  order  until  the  parties  should  have  cited  the    administratrix  to 
bring  in  an  inventory.  She  afterwards  brought  one  in,  whereupon  the  Court 
dismissed  the  parties.     In    another    case,  cited  at  page    518,     the    Court 
refused  to  permit  the  bond  to  be  put  in    suit,  on    the    ground    that    an 
inventory  and  account  had  not  been  called    for  from    the    administrator. 
These  cases  are  clear  authorities  in  support  of  the  defendants'  contention 
that  the  mere  non-delivery  of  an  inventory  and  account  do  not  justify  the 
forfeiture  of  the  bond.     The  reasons    which  would    induce  a    forfeiture 
appear  to  be  that'  the  administrator  has  not  delivered  a  true    and    perfect 
inventory,  or  that  he  has  not  made  a  just  and  true    account.'    (Williams, 
page  546.)    In  this  case,  when   the  administrator   omitted  to  submit  his 
inventory  and  account,  the  proper  course  would  have  been,    as  was    done 
in  the  case  cited  above,  to  call  upon    him    to  file  an  inventory.     But  this 
was  not  done.  He  did  subsequently  file  an  inventory  and  accounts.    They 
were  not,  it  is  true,  verified  before  a  Zilla  Judge  or  Justice  of  the  Peace,  but 
the  defendant,  Mr.  Chater,  has,  in  this  suit  sworn  to  their  correctness.  He 
has  [32]  pledged  his  oath,  that  the  inventory  is  true  and  complete,  and  that 
the  account  is  true  and  correct.     The  plaintiff  has  not  attempted  to  show 
that  the  defendant's  allegations  are  untrue  in  regard  to    any  item    except 
one.  namely,  Mr.  Shircore's  law  books.     It  is  said  that  the    books    were 
valuable,  and  were  removed  to  Calcutta  in  order  that  they    might  fetch  a 

(1)  1.  Cart.,  458. 
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higher  price.  Mr.  Chater  has  sworn  that  he  sent  the  books  to  Mackenzie 
Lyall  and  Co.,  a  well-known  firm  of  auctioneers  in  Calcutta,  for  sale, 
and  that  he  has  entered  in  his  accounts  the  amount  which  was  received 
by  him  as  the  proceeds  of  the  sale.  There  is  nothing  lo  contradict  his 
sworn  statement  ;  and  although  the  books  may  have  been  sold  for  less 
than  their  proper  value,  it  cannot  be  said  that  he  was  at  all  to  blame  in 
the  matter.  The  correctness  of  no  other  item  has  been  impugned.  I 
accordingly  hold  that  the  inventory  and  accounts  submitted  by  the 
defendants  are  true  and  correct,  and  that  there  has  been  no  breach  of  the 
conditions  of  the  bond  in  respect  of  inventory  and  accounts  such  as  to 
induce  a  forfeiture  of  it. 

"The  only  other  ground  on  which  the  bond  has  been  pronounced 
forfeited  is  that  the  assets  have  not  been  applied  to  the  payment  of  debts 
within  a  reasonable  time.  This  breach  is  not,  it  seems,  a  valid  ground  for 
forfeiture.  It  is  laid  down  in  Williams  on  Executors  and  Administrators, 
page  547,  that  "  it  is  no  ground  of  forfeiture  that  the  administrator  has 
not  paid  the  debts  of  the  intestate,  and  therefore  a  creditor  could  not  sue 
upon  the  bond  and  assign  for  breach  tha  non-payment  of  a  debt  to  him. 
There  has  not,  it  appears,  bean  any  culpable  negligence  on  the  part  of  the 
defendant  in  regard  to  the  payment  of  debts.  The  defendant  swears 
that,  shortly  after  the  death  of  Mr.  Shircore,  his  household  effects  were 
sold  in  Agra.  An  advertisement  was  published  in  the  Pioneer,  and  the 
claims  of  some  of  the  creditors  were  received.  In  1884,  the  defendant 
states  he  was  in  bad  health  and  was  obliged  to  go. to  Darjeeling,  and 
therefore  nothing  was  done.  That  he  did  actually  go  to  Darjeeling  also 
appears  from  the  plaintiff's  application  to  the  District  Judge,  dated  4th 
November,  1884.  In  February,  1885,  the  defendant  published  a  second 
advertisement  in  the  Pioneer,  and  several  claimants  appeared.  Among 
these  were  the  plaintiffs  Seth  Lachbman  Das  and  Hira  Lai,  proprietor 
of  the  firm  of  Chhotay  Lai,  Nand  Ram,  who  sent  to  the  defendant  affida- 
[33]vits  in  support  of  their  claims  in  March,  1885.  In  August,  1885, 
the  defendant  gave  notice  to  all  the  creditors  whose  claims  had  been 
admitted,  and  among  the  persons  to  whom  notices  were  given  were  the 
plaintiffs,  Seth  Luchman  Das,  Chhotay  Lai,  Nand  Ram  and  Hardwar 
Nath,  the  three  persons  who  had  moved  the  District  Judge  to  assign  the 
bond.  All  the  registered  creditors,  including  Hardwar  Nath,  have  received 

dividends  and  granted  receipts The  only  persons  who  refused  to  do 

so  were  the  plaintiff  and  Hira  Lai,  proprietor  of  the  firm  Chhotay  Lalr 
Nand  Ram.  So  that,  except  two  of  the  creditors,  the  rest  have  been  paid. 
The  non-payment  to  these  creditors  is  owing  to  their  own  laches.  They 
themselves  neglected  to  send  in  their  claims,  although  all  creditors  had 
been  called  upon  to  do  so,  and  it  is  therefore  their  own  fault  that  they 
have  not  been  paid.  Besides,  '  a  bond  could  only  be  enforced  for  the 
general  benefit  of  persons  interested  in  the  estate  of  the  intestate,  and  not 
for  the  non-payment  of  a  particular  debt.'  (William  on  Executors,  p. 
549.)  As  all  the  persons  interested  in  the  estate  except  two  have  been 
paid,  the  bond  cannot  be  enforced  on  the  ground  that  these  two  persons 
have  not  been  paid.  For  the  above  reasons,  the  grounds  for  which  the 
bond  was  forfeited  were  not  such  as  could  induce  its  forfeiture." 

The  Court  accordingly  dismissed  the  suit.  The  plaintiff  appealed  to 
the  High  Court. 

Mr.  G.T.  Spankie  and  Babu  Jogindro  Nalh  Chaudhri,  for  the  appellant. 

Mr.  J.E.  Howard,  for  the  respondents. 
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EDGE,  C.  J. — This  is  an  action  on  an  administration-bond.  The 
defendants  are  the  administrators  ;  the  bond  was  for  Rs.  7,000,  and  one 
of  the  conditions  was  that  the  administrators  should  make  a  true 
inventory  of  ilu  estate  and  exhibit  the  sama  at  the  Court  of  the  Judge  of 
Agra  on  or  before  the  22ud  January,  1884:.  The  condition  to  which  I 
have  referred  is  the  one  relied  on  in  this  appeal.  Asa  matter  of  fact  the 
administrator  did  noi  exhibit  his  inventory  in  the  Court  of  Agra  until 
February,  1885.  The  bond  was  a  bond  given  in  accordance  with  s.  256  of 
the  Indian  Succession  Act.  It  was  assigned  to  the  plaintiff  under  s.  257  of 
tha  Act.  The  case  came  on  for  trial  before  the  Subordinate  Judge  of  Agra. 
He  [34]  dismissed  the  suit,  thinking  that  no  substantial  breach  of  the  bond 
had  been  proved.  I  am  of  opinion  that  the  failure  to  exhibit  the  inventory 
was  a  breach  of  a  condition  of  the  bond.  It  is  an  important  matter  in  the 
administration  of  an  estate  that  the  administrator  should  file  his  account 
in  proper  time.  It  is  contended  that  as  there  had  been  a  breach  which 
has  been  admitted,  of  the  bond,  the  amount  recoverable  was  the  sum  of 
Es.  7,000  mentioned  in  the  bond.  It  is  said  that  the  bond  in  question 
was  one  which  came  within  the  exception  of  s.  74  of  the  Contract  Act, 
and  consequently  the  whole  sum  mentioned  in  the  bond  became  payable 
on  the  breach.  I  think  the  bond  referred  to  in  that  exception  is  of  the 
class  of  which  an  illustration  is  given  in  the  illustrations  to  the  section, 
and  that  the  bond  in  question  does  not  come  within  that  exception.  If 
an  administration-bond  came  within  that  exception,  and  on  breach  of  any 
of  the  conditions  of  the  bond  the  whole  amount  of  the  bond  became  payable, 
the  result  might  be  that  the  creditors  and  heirs  of  an  intestate  might 
receive  more,  so  far  as  the  creditors  were  concerned,  than  their  debts, 
and  so  far  as  the  heirs  were  concerned,  than  the  balance  of  the  estate  in 
the  hands  of  the  administrators.  To  take  a  case,  assume  that  an  adminis- 
trator having  given  a  bond  like  that  in  this  case  has  fully  administered 
the  estate  and  paid  all  the  creditors  the  utmost  farthing  owing  to  them 
and  has  handed  over  to  the  legal  representatives  the  balance  which  remained 
in  his  hands  after  deduction  of  the  debts  of  the  intestate.  There 
would  be  in  that  case  no  creditors  interested  in  the  performance  of  the 
conditions  of  the  bond.  By  interested  I  mean  pecuniarily  interested, 
and  the  only  person  who  could  be  interested  would  be  the  heir; 
but  neither  the  creditor  nor  the  heir  would  have  suffered  loss  by  breach 
of  the  conditions.  If  under  such  circumstances  the  assignee  of  the 
bond  would  be  entitled  to  recover  the  full  amount  mentioned  in  the 
bond,  what  was  to  become  of  it  ?  It  could  not  be  paid  to  the  creditors, 
who  had  no  longer  any  interest  and  had  suffered  no  loss.  The  plaintiff 
could  not  retain  it  himself,  unless  he  could  show  that  he  had  been 
damnified.  The  heir  could  not  be  entitled  in  justice  or  common  sense 
to  be  paid  money  recovered  as  compensation  for  a  damage  he  had  not 
suffered.  It  appears  to  me  that  in  an  action  brought  on  the  breach  of  a 
bond  of  this  description  the  plaintiff  [35]  cannot  recover  more  damage  than 
he  has  proved  to  have  resulted  to  himself  or  those  interested  in  the  bond  on 
which  he  relies.  In  this  case  the  plaintiff  has  not.  nor  has  any  one  else, 
suffered  any  damage  whatever.  The  inconvenience  which  the  plaintiff  and 
the  others  may  have  suffered  was  not  caused  by  the  breach  complained  of, 
but  by  reason  of  their  having  failed  to  send  in  their  claims  and  accept 
the  dividends  which  were  offered  to  them.  I  am  of  opinion  that  the 
appeal  must  be  dismissed  with  costs,  and  I  think  it  is  a  case  that  should 
never',  have  been  brought.  It  is  not  contended  that  the  inventory  when 
filed  was  other  than  true  and  complete,  nor  is  it  contended  that  the  account 
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was  not  correct.  This  being  so,  the  delay  in  exhibiting  the  inventory  in 
the  District  Judge's  office,  though  it  would  be  reprehensible  if  it  could 
have  been  avoided,  would  not,  I  think,  by  itself  entitle  the  appellant  to 
succeed  in  a  case  like  the  present  to  recover  the  penalty  of  the  adminis- 
tration-bond. 

TYRRELL,  J. — I  concur. 

Appeal  dismissed. 


10  A.  35  =  7  AW. N    'J1S7- ?62. 

APPELLATE   CIVIL. 
Before  Sir  John  Edge,  KL  Chief  Justice,  and  Mr.  Justice  Mahmood. 


THE  DELHI  AND  LONDON  BANK  (Plaintiff)  v.  THE  UNCOVENANTED 
SERVICE  BANK  BAREILLY    (Defendant)  .*     [16th  July,  1887.] 

Execution  of  decree — Sale  in  execution — Rateable  distribution  among  decree-holders  — 
Civil  Procedure  Code  &.  295 — "Decries  for  money" — "Same  judgmint-debtor" — 
Decree  for  enforcement  cf  lien  and  against  judgment-debtor  personally— Decree- 
holder  entitled,  to  proceed  against  property  tr  person  as  he  may  think  fit. 

U  held  a  money-decree  ngainst  B,  P  and  R,  in  execution  whereof  he  caused 
to  be  attached  and  sold  certain  property  belonging  to  B.  D  held  a  decree  against 
B,  P,  R  and  S,  which  so  far  as  P,  R,  and  S  were  concerned,  was  a  decree  against 
enforcement  of  hypothecation  by  bale  of  the  judgment-debtor's  property,  but 
which  did  not  direct  the  sale  of  specific  property  belonging  to  B.  An  application 
by  D,  under  s.  295  of  the  Civil  Procedure  Code,  for  an  order  enabling  him  to  share 
rateably  in  the  proceeds  of  U's  execution  was  rejected, 

Held  that  there  being  no  question  of  fraud  in  the  case  D  was  entitled  to 
enforce  his  decree  in  the  first  instance  apainst  the  property  of  B  ;  that  bis  decree 
against  B  did  not  lose  the  character  of  a  decree  for  money  under  s.  295  of  the  Code 
because  it  directed  sale  of  the  property  of  the  other  judgment  debtors;  and  that 
[36]  the  fact  that  there  were  four  judgment-debtors  in  D's  decree  und  ouly  three 
in  U's  would  not  deprive  D  of  the  right  to  share  rateably.  Shumbhoo  NatJi 
Pcddarv.  Lu'ky  Nath  Dey  0)  referred  to.  Deboki  Nundun  Senv.  Hart  (2;, 
Jagat  Narain  Pal  v.  Dhundhey  Eai  (3j,  and  Hart  v.  Tara  Prasanno  Muktrji  (4), 
distinguished. 

[R.,8  O.C.  86  (89).] 

This  was  a  suit  to  recover  a  proportionate  share  of  the  assets  realized 
in  execution  of  a  decree  held  by  the  defendants,  the  plaintiffs  having  pre- 
viously made  an  application  in  the  execution  department  to  the  same  effect 
under  s.  295  of  the  Civil  Procedure  Code,  and  the  application  having  been 
rejected.  The  facts  of  the  case  are  sufficiently  stated  in  the  judgment  of 
Edge,  C.J. 

Mr.  G.T.  Spankie  and  Mr.  W.M.  Colvin,  for  the  appellants. 

The  Horn  T.  Conlan  and  Maulvi  Abdul  Majid,  for  respondents. 

EDGE,  C.J. — In  this  action  the  plaintiffs  claim  under  s.  295  of  the 
Civil  Procedure  Code  to  share  rateably  in  the  proceeds  of  a  sale  effected 
in  the  execution  of  decrees  of  the  defendants.  The  facts  are  shortly 
these  : — On  the  9th  August,  1884,  the  defendants  obtained  two  money 
decrees  against  Balmukand,  Earn  Sarup  and  Piare  Lai.  On  the  19th 
January,  1885,  the  plaintiffs  obtained  two  decrees  against  the  same 
persons  and  one  Rao  Sahib  Singh. 

*  Second  appeal,  No.  617  of  1686,  from  a  decree  of  J.  Sladen,  Esq.,  District  Judge 
of  Bareilly,  dated  the  31st  March,  1886.  reversing  a  decree  of  Maulvi  Muhammad 
Qayum,  Subordinate  Judge  of  Bareilly,  dated  the  27th  November,  1885. 

(1)  9  0.  920.        (2)  12  0,  298.        (3)  5  A.  566.        (4)  11  C.  718- 
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The  defendants  obtained  an  attachment  under  their  decrees  agaiust 
the  property  of  Balmukand  and  obtained  an  order  that  the  property 
should  ba  brought  to  sale  on  the  20fch  April,  1885.  On  the  10t,h  April, 
1885,  the  plaintiff  applied  for  an  attachment  under  the  decrees  against  the 
property  of  Balmukand,  and  on  the  16th  April  following  they  applied  for 
an  order  to  enable  them  to  share  rateably  in  tbe  proceeds  of  the  defend- 
ants' execution. 

The  Subordinate  Judge  decreed  the  plaintiffs'  claim.  On  appeal,  the 
District  Judge  of  Bareilly  dismissed  the  plaintiff?'  suit.  From  that 
dismissal  the  present  appeal  is  brought.  The  decrees  of  tbe  plaintiffs, 
obtained  on  tbe  19fch  January,  1885,  did  not  specifically  decree  that;  any 
property  of  Balmukand  should  be  brought  to  sale.  It  is  not  necessary 
to  consider  the  nature  of  fihoae  decrees  as  affecting  the  other  judgment- 
debtors  or  their  property,  further  than  to  say  that  the  plaintiffs  could 
have  executed,  if  they  had  chosen,  their  decrees  against  the  property  of 
the  other  people  affected  directly  by  [37]  the  decrees,  that  is  to  say, 
against  the  property  of  other  judgment-debtors  specifically  ordered  to  be 
sold  by  those  decrees. 

On  behalf  of  the  defendants  it  has  been  contended  that  the  decrees 
in  question  of  the  plaintiffs  were  not  decrees  for  money  within  the 
meaning  of  s.  295  of  the  Civil  Procedure  Code,  even  against  Balmukand, 
because  under  them  the  lien  of  the  plaintiffs  could  have  been  enforced 
against  the  judgment-debtors,  other  than  Balmukand. 

It  was  also  contended  that  the  decrees  in  question  were  not  against 
the  same  judgment-debtor,  because  there  was  a  fourth  judgment-debtor, 
Rao  Sahib  Singh,  affected  by  the  plaintiffs'  decrees,  who  was  not  affected 
by  the  decrees  of  the  defendants. 

It  was  also  contended  that  the  plaintiffs  were  hound  in  law  before 
having  recourse  against  the  property  of  Balmukand  to  proceed  against 
the  hypothecated  property  of  tbe  other  judgment-debtors.  It  was  also 
urged  on  behalf  of  the  defendants  that  the  plaintiffs  sold  and  purchased 
some  of  the  property  of  the  other  judgment-debtors  decreed  to  be  sold  by 
their  decrees.  The  latter  point  is  one  as  to  which  there  has  been  no  evi- 
dence brought  to  our  attention.  Apparently  there  is  no  evidence  as 
to  when  or  for  what  amount,  whether  reasonable  or  otherwise,  these 
alleged  sales  and  purchases  took  place.  In  fact,  we  have  got  no  informa- 
tion on  which  we  can  act  as  to  the  sales.  The  question  was  not  raised  in  the 
written  statement,  and  is  one  which,  even  if  there  had  been  any  evidence  in 
support  of  it,  would  merely  relate  to  the  amount  in  respect  of  which  the 
plaintiffs  could  claim  to  share  rateably.  In  support  of  the  contention  that 
the  plaintiffs  were  bound  in  law  to  have  recourse  first  to  the  property  of  the 
other  judgment-debtors  directed  to  be  sold  under  their  decrees,  the  defend- 
ants rely  on  the  case  of  Wali  Muhammad  v.  Turab  Ali  (1)  decided  by  my 
brother  Mahmood  and  Mr.  Justice  Straight.  We  need  not  discuss  that 
case.  It  has  no  bearing  on  this  case.  We  have  in  Johari  Mai  v.  Sant 
Lai  (2)  explained  that  case.  It  was  obviously  one  of  fraud,  which  required 
the  interference  of  the  equitable  jurisdiction  of  this  Court. 

No  question  of  fraud  arises  in  this  case  ;  therefore  there  is  nothing  in 
law  or  in  equity  to  prevent  the  plaintiffs  from  enforcing  their  decrees  in 
the  first  instance  against  the  property  of  Balmukand.  [38]  It  is  obvious 
that  as  far  as  Balmukand  was  concerned  the  plaintiffs'  decrees  were 
money-decrees.  Those  decrees  did  not  lose  their  character  as  money- 
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decrees  against  Balmukand  because  by  them  a  sale  of  the  property  of  the 
other  judgment-debtors  was  decreed.  We  are  of  opinion  that  the  plaintiffs' 
decrees,  so  far  as  Balmukand  was  concerned,  were  decrees  for  money 
within  the  meaning  of  s.  295  of  the  Code  of  Civil  Procedure.  We  express 
no  opinion  as  to  whether  there  were  or  were  not  as  against  the  other 
judgment-debtors  decrees  for  money  within  the  meaning  of  that  section. 
That  is  a  question  which  we  need  not  decide  here,  as  it  is  not  necessary 
for  the  decision  of  this  appeal. 

The  remaining  question  is  whether  the  fact  that  there  are  four 
judgment-debtors  in  the  plaintiffs'  decrees  and  only  three  judgment-debtors 
in  the  defendants'  decrees  would  deprive  the  plaintiffs  of  their  right  to 
share  rateably. 

A  precisely  similar  question  was  decided  by  Shumbhoo  Nath  Fodder 
v.  Lucky  Nalh  Dey  (1).  I  agree  with  that  decision,  and  am  of  opinion 
that  the  plaintiffs  are  entitled  to  share  rateably  in  the  proceeds  of  the  de- 
fendants' decrees.  The  case  of  Deboki  Nunden  Sun  v.  Hart  (2)  is  not  in 
point  and  does  not  conflict  with  the  view  of  the  law  which  I  have  ex- 
pressed. That  was  a  case,  to  put  it  shortly,  in  which  the  property  sold 
was  the  joint  property  of  two  judgment-debtors,  whereas  the  decree  in 
respect  of  which  the  right  to  claim  rateably  was  made,  was  a  decree 
against  one  of  the  judgment-debtors  only.  The  case  of  Jagat  Narain 
Pal  v.  Dhundhey  Rai  (3)  has  been  pressed  upon  us.  The  facts  there  are 
not  similar  to  those  of  this  case,  consequently  that  case  does  not  afiect 
our  judgment  in  this. 

The  case  of  Hart  v.  Tara  Prasanna  Mukerji  (4)  has  been  relied  on  by 
each  side.  We  do  not  think  that,  looking  at  the  facts  of  the  case,  it  is  in 
point.  In  the  result  the  appeal  must  be  allowed  with  costs.  The  decree 
of  the  lower  appellate  Court  is  set  aside  and  the  case  remanded  under 
s.  562  of  the  Civil  Procedure  Code,  to  be  disposed  of  by  the  Judge  of 
Bareilly  with  reference  to  the  observations  made  in  this  judgment.  The 
costs  will  abide  the  result. 

MAHMOOD,  J. — I  concur. 

Cause  remanded. 


10  A.  39  =  7  A.W.N.  (1887)264. 

[39]  CRIMINAL  EEYISIONAL. 

Before  Mr.  Justice  Brodhurst. 


QUEEN-EMPRESS  v.  DEOKINANDAN.    [18fch  July,  1887.] 

Criminal  Proce lure  Code,  s.  198 — "  Complaint  " — Criminal  Proceiure  Code,  ss.  4, 
•200— Charge  of  defauution  not  made  in  complaint,  but  added  in  subsequent  exami- 
nation. 

A  charge  of  defamation  not  contained  in  the  complaint  presented  to  the  Magis- 
trate, but  added  subsequently  by  the  Magistrate  upon  statements  made  by  the 
complainant  in  his  examination  under  s.  200  of  the  Criminal  Procedure  Code, 
whether  o*  his  own  accord  or  in  consequence  of  suggestions  from  the  Magistrate, 
is  not  a  legal  "  complaint  "  made  by  an  agrrieved  person  within  the  meaning  of 
as.  4  (a)  and  192,  so  as  to  enable  the  Magistrate  to  take  cognizance  of  the  offence. 
Queen-Empress  v.  Kallu  (5)  reierred  to. 

[R.,  Rat.  Unrep.  Grim.  Gas.  584  (585).] 
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THE  petitioner  in  this  case  was  convicted  and  sentenced  by  the  Joint       1887 
Magistrate  of  A41ahabad,  for  defamation    (s.  500  of  the  Penal  Code),  under     JULY  18 
the  following  circumstances  : — On  the  27th  January,  1887,  one   Baijnath 
filed  a  wribton  complain-  in  the  Court  of  the  Joint  Magistrate  against  the  CRIMINAL 
petitioner,  who  was  tbe  editor  of  the  Prag  Shamachar  newspaper,  and       KEVI- 
between  rchom  and  tbe  complainant  enmity  existed  owing  to  the  fact  that      SIGNAL, 
each  had  started  a  scboi!  in  Allahabad  and  regarded  the  other  as  a  rival. 
The  complaint  as    eomraiited  to  writing  by  the  Magistrate  was  headed     10  *•  39  => 
"charga  under  ss.  352  and  504  of  the  Penal  Code."     It  was  to  tbe  effect    1  A.W.N. 
that  the  accused  was  "  in  the  habit  of  publishing  various  kinds   of   false    (1887)  264. 
and  libellous  matters  in  respect  of  the  complainant  in  his  paper  :"  that  in 
particular  on  tbe  22nd  January,  he  had  falsely  accused  the  complainant  of 
an  assault;  that  on   the  26fch,  the  parties  having  met,  a  dispute  began,  in 
the  course  of  which  the  complainant  said,  "If  you  will  write  more  libellous 
matter,   I  will   bring  an  action  against  you,"  and  that  the  accused  (with 
two  other  persons)  then  used  insulting  language  and  tried  to  strike  him. 

On  the  following  day,  tbe  Joint  Magistrate  having  examined  the 
complainant  on  oath,  passed  the  following  order : — "  Let  summons  issue 
under  ss.  506  and  500  of  the  Penal  Code." 

Tbe  accused  having  been  convicted  and  sentenced  as  above  stated, 
appealed  to  the  Sessions  Judge  of  Allahabad,  the  principal  ground  of 
appeal  being  that  there  having  been  no  legal  complaint  [40]  of  an  offence 
punishable  under  s.  500  of  the  Penal  Code,  there  could  be  no  trial  and 
conviction  under  that  section,  with  reference  to  s.  298  of  the  Criminal 
Procedure  Code.  U&;on  this  point,  the  Sessions  Judge  in  his  judgment 
made  the  following  remarks  : — 

"  The  first  contention  in  appeal  is  that  the  Magistrate  had  no  jurisdic- 
tion, because,  as  the  offence  of  which  the  appellant  has  been  convicted 
falls  under  chapter  XXI  of  tbe  Penal  Code,  it  was  essential  that  a  complaint 
should  be  made  by  tbe  person  aggrieved,  and  it  is  alleged  that  no  such 
offence  was  made.  The  charge  was  brought  in  the  petition  of  complaint 
under  ss.  352  and  504  of  the  Penal  Coda  (assault  and  insult  calculated  to 
provoke  a  breach  of  the  peace),  but  after  examining  the  complainant  on 
oath,  as  required  by  s.  200  of  the  Criminal  Procedure  Code,  the  Magistrate 
considered  that  the  facts  alleged  disclosed  a  libel,  and  that  the  libel 
was  what  the  prosecutor  really  wished  to  complain  of.  The  accused 
was  therefore  charged  under  ss.  500  and  504  of  the  Penal  Code. 
It  is  argued  for  the  appellant  that  tbe  prosecutor's  original  in- 
tention to  complain  only  of  assault  and  insult  is  evidenced  by 
his  saying  (see  petition  of  complaint)  that  if  he  continued  to  publish 
defamatory  matter  against  him  he  would  proceed  against  him,  and 
by  his  calling  witnesses  only  to  prove  the  assault,  in  the  first  instance. 
But  whatever  the  original  intention  may  have  been,  it  is  enough  that 
before  tbe  Magistrate  the  prosecutor  distinctly  declared  his  desire  to  prose- 
cute the  accused  for  defamation.  It  is  further  argued  that  the  statement 
on  oath  under  s.  200  of  the  Criminal  Procedure  Code  is  not  "  a  complaint  " 
in  the  sense  of  s.  4  of  the  Act,  and  reference  is  made  to  the  ruling  in  Queen 
Empress  v.  Kallu  (P.  It  appears  to  me  that  the  statement  on  oath  is  in 
elucidation  and  confirmation  of  the  opening  petition,  and  is  a  part  of  the 
"  complaint"  laid  in  the  latter.  In  the  case  quoted  it  does  not  appear  who 
made  the  first  report  to  the  police  :  possibly  the  chaukidar  and  not  the 
husband.  But,  however,  this  may  be  there  is  a  difference  between 
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1887        proceedings  initiated  in  Court  by  the  aggrieved  person  himself  and    a  case 

JULY  18.     sent   up  for   trial  by  the  police,    in  which  the  person    whose  complaint  in 

Court  was  necessary  to  legalize  the  prosecution  appears  only  as  a  witness.  I 

CRIMINAL,  am  theefore  of  opinion  that  the  provisions  of  s.  198  of  the  Criminal  Proce- 

EEVI-      [41]dure  Code  have  been  observed."     In   the  result,  the   Sessions  Judge 

SIGNAL.     affirm^d  the  conviction,    but  reduced    the   sentence   from   two   months' 

rigorous  imprisonment  and  Es.  250  fine  to  one  month's  simple  imprison- 

10  A.  39=    ment  and  Es.  100  fine. 

7  A.W.N.  The  accused  applied  to  the  High  Court  for  revision  of  the  Sessions 

(1887)  264,    Judge's  order. 

Babu  Dwarka  Nath  Banerji  and  Babu  Durga  Cliaran  Benerji,  for 
the  petitioner. 

The  Public  Prosecutor  (Mr.  G.  E.  A.  Ross),  for  the  Crown. 

BKODHURST,  J. — This  is  an  application  for  revision  of  the  order  of 
the  Sessions  Judge  of  Allahabad,  dated  the  3rd  June,  1887,  by  which  he, 
on  an  appeal  against  the  order  of  the  Joint  Magistrate  of  Allahabad,  dated 
the  28th  March,  1887,  affirmed  the  conviction  of  the  present  petitioner 
under  s.  500  of  the  Indian  Penal  Code,  but  reduced  his  sentence  from  two 
months'  simple  imprisonment  and  fine  of  Rs.  250,  or  in  default  two  months' 
further  simple  imprisonment,  to  one  month's  simple  imprisonment  and  a 
fine  of  Rs.  100,  or  in  default;  to  one  month's  further  simple  imprisonment. 

Three  grounds  for  revision  have  been  taken.  The  first  of  these  is, 
"  Because  there  having  been  no  legal  complaint  there  could  be  no  trial  and 
conviction  under  s.  500."  It  is  pointed  out  by  Mr.  Banerji,  counsel  for 
the  petitioner,  that  the  offence  of  defamation  punishable  under  s.  500  of 
the  Indian  Penal  Code  is  one  of  the  offences  mentioned  in  s.  345  of  the 
Criminal  Procedure  Code  as  compoundable  ;  that  s.  500  of  the  Penal  Code 
is  in  chapter  XXI  of  that  Code  ;  that  it  is  enacted  in  s.  198  of  the 
Criminal  Procedure  Code,  that  "  no  Court  shall  take  cognizance  of  an 
offence  falling  under  chapter  XIX  or  chapter  XXI  of  the  Indian  Penal 
Code  or  under  ss.  493  to  496  (both  inclusive)  of  the  same  Code,  except 
upon  a  complaint  made  by  some  person  aggrieved  by  such  offence  ;"  that 
"  complaint,"  as  defined  in  s.  4  of  the  Criminal  Procedure  Code,  "  means 
the  allegation  made  orally  or  in  writing  to  a  Magistrate  with  a  view  to  his 
taking  action  under  this  Code  that  some  person,  whether  known  or 
unknown,  has  committed  an  offence,  but  does  not  include  the  report  of  a 
Police  officer  ;"  that  in  this  case  the  complaint  was  made  in  writing,  but 
that  it  does  not  contain  a  charge  under  s.  500  of  the  Penal  Code,  and 
[42]  that  the  allusion  made  in  it  to  "  libellous  matter  "  is  merely  in  sup- 
port of  the  charges  under  ss.  352  and  504  of  the  Penal  Code  that  were 
there  actually  made,  and  Mr.  Banerji  referred  to  the  judgment  of  my 
brother  Straight  in  the  case  of  Queen-Empress  v.  Kallu  (1)  as  sustaining 
bis  plea. 

I  think  Mr.  Banerji's  argument  is  sound.  The  libellous  matters 
referred  to  were  published  in  the  Prag  Samachar  of  the  22nd  January, 
1887.  The  complainant  did  not  on  the  publication  of  the  paragraph  take 
immediate  action.  He  did  not  make  any  objection  until  he  happened  to 
meet  the  accused  in  the  street.  His  complaint  is,  dated  the  27th  January, 
1887  ;  the  charges  preferred  in  it  are  of  offences  under  ss.  352  and  504  of 
the  Penal  Code,  and  these  offences  are  alleged  to  have  been  committed  on 
the  26th  January,  1887,  by  Pandit  Deokinandan,  Brahmin,  Editor  of  the 
Prag  Samachar,  Jagrup  Brahmin  and  Ram  Bakhsh,  Sonar. 

(1)  5  A.  233- 
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In  the  complaint  there  is  this  passage  : — "  On  the  26th  January,  1887, 
all  of  the  accused  met  the  complainant  in  muhalia  Atarsua  ;  the  com- 
plainant asked  the  accused  No.  1  why  he  was  publishing  libellous  matters 
in  respect  of  him,  and  told  him  that  he  should  not  do  so.  Thereupon  the 
said  accused  observed  that  unless  he,  the  complainant,  closed  his  school 
he  would  publish  still  more  defamatory  matter  in  respect  of  him  ;  that  he, 
complainant,  replied.  'If  you  write  still  more  libellous  matters  against  me, 
I  will  bring  an  action  against  you.'  Thereupon  all  of  the  accused  became 
angry  and  used  abusive  language  towards  him,  and  when  he  remonstrated 
they  raised  sticks  with  the  intention  of  assaulting  him  and  approached 
near  to  him  calling  out  '  Strike  !  Strike  !  '  If  the  complainant  had  not 
moved  away  and  the  witnesses  had  not  interfered,  all  of  the  accused  would 
undoubtedly  have  assaulted  him." 

The  cause  of  enmity  is  then  alluded  to,  and  the  petition  concludes 
as  follows  : — "  The  complainant  therefore  prays  that  after  enquiry  the 
accused  persons  may  be  punished." 

From  the  abovementioned  passage  in  the  complaint,  it  is,  I  think, 
quite  clear  that  the  complainant  did  not  in  the  first  instance  prefer  a 
charge  of  defamation,  an  offence  punishable  under  s.  500  of  the  Indian 
Penal  Code,  against  Pandit  Deokinandan,  the  present  [43]  petitioner, 
but  merely  charged  him  and  the  other  two  accused  persons  with  offences 
under  ss.  352  and  504  of  the  Penal  Code,  and  prayed  that  all  of  them 
might  be  punished  for  those  offences.  Summonses  were  issued,  not  under 
ss.  352  and  504,  but  under  ss.  500  and  506  of  the  Penal  Code. 

In  my  opinion,  the  complainant  at  the  time  that  he  presented  his 
petition  of  the  27th  January  last  had  no  intention  whatever  of  prosecuting 
all  or  any  of  the  three  accused  persons  on  account  of  the  paragraph  alluded 
to  as  having  been  published  in  the  Prag  Samachar  of  the  2nd  idem.  The 
ruling  referred  to  is  in  point,  and  the  evidence  of  tbe  complainant,  which 
was  given  on  a  date  subsequent  to  that  on  which  the  petition  was  filed, 
does  not,  I  think,  cure  the  defect  in  the  complaint. 

The  Joint  Magistrate  has  in  is  judgment  observed  : — "  The  mere 
omission  to  include  in  the  complaint  a  charge  under  s.  500  of  the  Code 
could  not  invalidate  the  procedure  of  the  Court.  It  very  frequently  hap- 
pens that  the  actual  offences  complained  of  are  not  correctly  stated  in 
complaints,  due  on  the  one  hand  to  the  want  of  acquaintance  petition- 
writers  and  pleaders'  clerks  have  with  tbe  law,  and  on  the  other  to  the 
inaccurate  way  in  which  complainants  state  their  grievances.  Along 
with  bis  complaint  tbe  prosecutor  filed  a  copy  of  the  Prag  Samachar 
of  the  22nd  January,  1887,  complaining  of  tbe  libel  complained  of.  The 
Court  by  its  action  was  therefore  only  taking  up  the  actual  complaint, 
and  on  these  grounds  I  overrule  the  legal  objection  raised." 

I  do  not  concur  in  these  remarks.  If  a  charge  of  defamation  can, 
subsequent  to  tbe  presentation  of  the  complaint,  be  added  by  the  Magis- 
trate on  statements  made  by  the  complainant  in  his  evidence,  whether  of 
his  own  accord  or  with  reference  to  suggestions  made  by  the  Magistrate, 
I  fail  to  see  what  difference  of  procedure  there  can  be  between  the  classes 
of  cases  referred  to  in  ss.  198  and  199  of  tha  Criminal  Procedure  Code  and 
other  cases  not  included  in  those  sections. 

I  think  that  the  first  ground  for  revision  is  valid,  and  I  am  therefora 
constrained  to  set  aside  the  conviction  and  sentence,  and  tc  direct  that 
the  fine,  if  realized,  be  refunded. 

Conviction  set  aside. 
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10  A.  44  =  7  A.W.N.  (1887)  232. 
[44]  CRIMINAL  REVISIONAL. 

Before  Mr.  Justice  Brodhurst. 


QUEEN-EMPRESS  v.  ZAKIDDDIN  AND  ANOTHEK.     [22nd  June,  1887.] 

Public  nuisance — Slaught  r  of  kine  by  Muhammada-is  on  their  own  property— Act  ZL7 
of  1860  [Penal  Code},  ss.  268,  290. 

A  person  wilfully  slaughtering  cattle  in  a  publin  street;,  BO  that  tbe  slaughter 
could  be  beard  and  seen  by  tbe  passers-by,  would  commit  an  offence  punishable 
under  s.  290  of  Penal  Code. 

But  where  certain  Muhammadanp,  for  a  religious  purpose,  killed  and  cut  up 
two  cows  before  sunrise  in  a  private  compound,  partly  visible  frrm  a  public 
mid,  and  the  killing  of  one  of  the  oows  only  w^.s  by  one  Hir"^o — held 

that  th?  circumstances   proved  did    not  amount   *o  the  commission   of  *  public 
nuip*nce  as  defined  in  section  263  of  the  Code. 

Mullumira  v.  Queen-Empress  (1)  referred  to. 
[R.,  30  A.  181  =  5  A.L.J.  147  (152)  =  A.W.N.  (1903)  64  =  7  Cr.  L.J.  381.] 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of 
Brodhurst,  J. 

Mr.  Amiruddin,  for  the  petitioners. 

Babu  Jogindro  Nath  and  Munshi  Ram  Prasad,  for  the  complainants. 

The  Public  Prosecutor  (Mr.  G.  E.  A.  Ross)  for  the  Crown. 

BRODHURST,  J. — The  two  applicants  have  applied  for  revision  of  an 
order  of  the  officiating  Magistrate  of  Pilibhit,  by  which  he  convicted  them 
under  s.  290  of  the  Indian  Penal  Code,  and  sentenced  them  each  to  pay 
a  fine  of  Rs.  2. 

The  Magistrate  found  that  the  applicants  had  killed  two  cows  in  their 
compound,  and  had  there  cut  up  and  disposed  of  the  carcasses,  and  had 
thus  committed  a  public  nuisance  punishable  under  s.  290  of  the  Indian 
Penal  Code. 

The  Magistrate  observes : — "  The  place  in  which  the  slaughter 
occurred  was  a  compound  by  the  bouse  of  the  defendants.  The  wall  of 
the  compound  has  fallen  into  ruin,  and  the  compound  is  visible  from  a 
high  road  which  passes  it.  Only  one  person  for  the  prosecution  says  he  saw 
the  actual  slaughter,  and  he  professes  to  have  been  on  a  visit  to  the  defend- 
ants. His  evidence,  at  least,  is  of  no  use  to  prove  a  public  nuisance.  The 
case  against  the  accused  can  only  be  based  on  more  general  grounds,  namely, 
that  the  slaughter  was  committed,  and  that  such  an  event  would  neces- 
[45]3arily  cause  annoyance  to  Hindu  passers-by.  If  this  were  the  result, 
the  case  would  arise  under  s.  290  of  tbe  Indian  Penal  Code.  I  assume 
that  the  carcasses  were  cut  up  ac  the  place  indicated  by  She  defendants, 
and  that  if  they  were  about  a  foot  high,  they  would  not  be  visible  from  tbe 
road.  At  such  a  place  they  would  not,  when  merely  laid  out,  annoy 
passers-by.  At  the  same  time  the  previous  felling  for  slaughter,  if  there 
were  any  passers-by  at  the  time,  would  be  visible  ;  and  the  stir  and  moving 
about  of  tbe  persons  cutting  up  the  carcasses  would,  in  the  ordinary  course 
of  things,  be  noticed  by  persons  on  the  road,  even  if  they  could  not  see  the 
carcasses  or  cut-up  meat.  I  do  not  understand  it  to  be  pleaded  that  these 
occurrences  could  be  hidden  from  the  road." 

The  Magistrate  finds  that  the  slaughter  took  place  "at  quite  early 
morning,"  and  remarks,  ''  as  to  the  witnesses,  I  have  already  expressed  my 
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doubts  about  them  and  their  way  of  representing  the  occurrences  and  their        1887 
recourse  GO  the  spob.     The  accused  pleaded  that  they  killed  only  two  cows  ;     JUNE  22. 

that  they  killed  them  oa  the  llth  September,  1886,  merely  with  a  religious        

object  and  without  any  intention  of  annoying  the    Hindus  :    that    they  CRIMINAL 
killed  them  in  their  own  compound,  where  they  had  on  former  occasions       REVI- 
sacrificed  kine,  and  that  a  similar  charge,  preferred  by  the  Hindus  in  1865,     glONAL 
was  dismissed."  

The   Magistrate  observes  : — "The   defence  which    seems    to  me   to    10 A.  14  = 
deserve  most  consideration  is  this,  that  there  must  be  taken  to  have  been    7A.W.N. 
a  refusal  to  intertere  in  this  matter  in  1865  and  a  certain  measure  of  un-    (^87)  232. 
certainty  about  the  matter  since." 

It  appears  that,  on  the  llth  September,  1886,  two  cows  were  killed 
with  a  religious  object  iu  the  compound  of  the  accused  ;  that  they  were 
killed  belore  sunrise  ;  LLat  at  the  most,  the  killing  of  one  cow  was  wit- 
nessed by  merely  one  Hindu,  and  by  him  only  because  he  unfortunately 
chose  that  day  and  an  unusually  early  hour  to  pay  a  visit  to  his  Muham- 
madan  acquaintances.  No  one  else  is  found  to  have  seen  the  killing  of 
the  cows  or  the  carcasses  or  the  cut-up  meat.  If  a  few  Hindus  passing  by 
a  private  compound  can  have  the  occupants  of  that  compound  punished 
for  a  public  nuisance  merely  because  they  have  seen  the  occupants  mov- 
ing about  in  their  compound,  and  imagine  that  they  are  engaged 
[46]  in  cutting  up  the  carcasses  of  cows,  much  more  could  the  butchers, 
who,  in  the  exercise  of  their  trade,  carry  beef  for  sale  through  the 
streets  of  almost  every  station  in  British  India,  be  punished  for  a  public 
nuisance. 

Sir  Charles  Turner,  in  his  judgment  in  Muttumira  v.  Queen- Empress  (l), 
observed  : — "  A  public  nuisance  is  defined  in  the  Penal  Code  as  an  act 
or  omission  which  causes  any  common  injury,  danger,  or  annoyance  to 
the  public  or  people  in  general,  who  dwell  or  occupy  property  in  the  vicinity, 
or  which  must  necessarily  cause  obstruction,  danger,  or  annoyance  to 
persons  who  may  have  occasion  to  use  any  public  right.  It  is  obvious 
from  the  language  of  the  Act  that  it  was  not  intended  to  apply  to  acbs  or 
omissions  calculated  to  offend  the  sentiments  of  a  class.  In  this  country 
it  must  often  happen  that  acts  are  done  by  the  followers  of  a  creed  which 
must  be  offensive  to  the  sentiments  of  those  who  follow  other  creeds. 
The  scope  of  the  provision  we  are  considering  is  to  protect  the  public  or 
people  in  general,  as  distinguished  from  the  members  of  a  sect,  from 
injury,  danger,  or  annoyance  in  the  neighbourhood  of  places  where  they 
dwell  or  occupy  property,  or  when  they  have  occasion  to  use  a  public 
right." 

1  am  by  no  means  prepared  to  hold  that  a  slaughterer  of  cattle 
could  under  no  circumstances  be  convicted  of  a  public  nuisance  as  defined 
in  s.  268  of  the  Indian  Penal  Code  ;  for,  if  a  person  wilfully  slaughtered 
cattle  in  a  public  street  so  that  the  groans  and  blood  of  the  poor  beasts 
wora  heard  and  seen  by  the  passers-by,  he  would  commit  acts  that  would 
necessarily  cause  annoyance  to  every  one  of  them,  Hindu,  European, 
Muhammadan  or  other,  who  was  not  utterly  devoid,  not  merely  of  refine- 
ment, but  also  of  all  proper  feeling  :  and  he  undoubtedly  would,  in  my 
opinion,  be  punishable  under  s.  290  of  the  Indian  Penal  Code. 

As  regards  the  petitioners,  however,  I  consider  that,  under  the  circum- 
-  stances  I  have  abovementioned,  they  have  been   wrongly  convicted.     I 
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JUNE  22.     De  refunded. 

In  conclusion,  I  may  add  that  I  think  the  Muhammadans  of  Pilibhit 

CRIMINAL  are  enfcifclec*  to  know  whether  or  iiob  they  may  on  special   [47]    occasions, 

for  religious  purposes  and  under  certain  restrictions,   be  permitted,   as 

REVI-      Mubammadans  are,  I  believe,  in  many  other  places  in  British  India,   per- 

SIONAL.     rnitted,  to  sacrifice  kine  on  their  own  premises.     If  they  are  allowed  to  do 

T~T,_    so,    a    clear  municipal  rule  should  be  framed  so  as  to  ensure    that   cattle 

7  a  W  N      killed  under  such  circumstances    should  be  slaughtered,  and  the  carcasses 

/«ooa  OQO     disposed  of,  in  such  a  way  as  to  cause  the  least  possible  annoyance  to 

(Wolf  SB*i     „,     -  ,       ,, 

Hindus  and  other  persons. 

Conviction  set  aside. 


10  A.  47  =  7  A.W.N.  (1887)  252. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Brodhurst  and  Mr.  Justice  Tyrrell. 


GANESH  SINGH  (Plaintiff}   v.  SUJHARI  KUAR  (Defendant).* 
[5th  August,  1887.J 

Mortgage — Mortgagee  of  non-transferable   property — Right  to  sue  for  mortgage  money— 
Act  IV  of  1882  (Transfer  of  Property  Act),  s.  68  (b),  (c)'. 

Where  a  decree  was  obtained  by  a  landholder  for  oancelment  of  a  deed  whereby 
an  occupancy-holding  was  mortgaged  with  possession,  and  the  mortgagee 
consequently  failed  to  obtain  possession,  and  brought  a  suit  against  the  mortgagor 
to  recover  the  mortgage-money, — held  that  inasmuch  as  the  mortgagor  must  have 
known  that  he  wag  mortgaging  an  estate  not  legally  transferable,  while  the 
mortgagee  might  have  believed  that  the  estate  was  transferable,  the  act  of  the 
former  was  a  default  depriving  the  latter  of  his  security  within  the  meaning  of 
s.  68  (b)  of  the  Transfer  cf  Property  Act  (IV  of  1882),  and  the  mortgagee  was, 
therefore,  entitled  to  succeed. 

THE  facts  of  this  case  were  as  follows  : — On  the  16th  February,  1885, 
the  defendant,  Musammat  Sujhari  Kuar,  executed  in  favour  of  the  plaintiff, 
Ganesh  Singh,  a  deed  whereby  she  mortgaged  a  cultivatory  holding  of  26 
bighas  19  biswas  4  dhurs  in  consideration  of  Rs.  599.  Under  this  deed 
the  plaintiff  was  entitled  to  possession  of  the  mortgaged  property.  Shortly 
after  execution  of  the  deed,  however,  a  suit  was  brought  by  Madoo  Prasad, 
one  of  the  zamindars  of  the  village,  for  cancelment  of  the  deed,  on  the 
ground  that  the  defendant  was  his  occupancy  tenant  of  the  mortgaged  pro- 
perty, and  that  the  mortgage  was,  therefore,  contrary  to  the  provisions 
of  s.  9  of  the  N.  W.  P.  Rent  Act  (XII  of  1881).  On  the  8th  June. 
1885,  the  zamindar  obtained  a  decree  in  that  suit.  Being  unable,  [§8] 
consequently,  to  obtain  possession  under  the  mortgage  deed,  the  plain- 
tiff brought  the  present  suit  to  recover  the  money  which  he  had  advanced 
to  the  defendant,  with  interest. 

The  Court  of  first  instance  (Munsif  of  Azamgarh)  dismissed  the  suit 
upon  grounds  not  material  to  this  report.  On  appeal  by  the  plaintiff,  the 
lower  appellate  Court  dismissed  the  appeal,  on  the  ground  that,  "  before 
bringing  the  suit,  the  plaintiff  should  have  asked  the  defendant  if  she 
could  mortgage  other  property  or  give  him  other  sesurity  for  his  money  ; 
Act  IV  of  1882,  s.  68,  cl.  (c).  If  the  defendant  should  be  unable  to  give 

*  Second  Appeal,  No.  1101  of  18S6,  from  a  decree  of  J.  M.  C.  Bteinbelt,  Esq., 
District  Judge  of  Azamgarh,  dated  the  llth  March,  1836,  confirming  a  decree  of  Babu 
Nihal  Chandra,  Muneif  of  Azamgarh  dated  the  9th  November  1885. 
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the  plaintiff  other  security,  then  the  plaintiff  might  bring  a  suit  to  recover 
his  money." 

The  plaintiff  appealed  to  the  .High  Court. 

The  Hon.    T.  Conlan  and  W.  M.  Calvin,  for  the  appellant. 

Mr.  C.  Boss  Alston,  Munshi  Hanuman  Prasad,  and  Munshi  Kashi 
Prasad,  for  the  respondent. 

BRODHOKST  aud  TYRRELL,  JJ. — The  respondent  in  this  case  gave 
the  appellant  a  mortgage  upon  a  cultivatory  holding.  It  turned  out  that 
that  cultivatory  holding  was  of  the  non-transferable  kind  referred  to  in 
s.  9  of  the  N.  W.  P.  Rent  Act.  The  respondent  was  in  consequence 
unable  to  give  possession  to  the  appellant,  and  he  has  therefore  brought 
this  suit  to  recover  his  money.  He  has  been  defeated  upon  the  ground 
that  s.  68,  of  cl.  (c),  of  Act  IV  of  1882,  made  it  obligatory  upon  him  to 
require  the  respondent  to  give  him  another  sufficient  security  for  his 
debt,  a  step  which  admittedly  he  has  not  taken.  The  Courts  below  accord- 
ingly dismissed  the  appellant's  claim. 

In  second  appeal  it  is  argued  that  clause  (&)  of  the  above  section 
contains  the  law  applicable  to  the  circumstances  of  this  case,  because  the 
mortgagee  has  been  deprived  of  the  whole  of  his  security  in  consequence 
of  the  default  of  the  mortgagor.  This  contention  must  prevail.  It  is  un- 
questionable that  the  mortgagor  is  in  default,  and  the  only  plea  urged  here 
against  the  appellant  is  chat  he  knew  the  law  and  was  aware  that 
the  security  he  was  taking  was  not  transferable  to  him.  Even  if  this 
consideration  was  sufficient  to  defeat  his  present  claim,  it  is  to  be  observed 
that  its  is  nob  proved,  or  even  asserted,  that  the  appellant  had  this  know- 
ledge. While  it  [49]  is  certain  that  ihe  respondent  must  have  known 
that  she  was  mortgaging  an  estate  which  was  by  law  not  transferable,  the 
appellant  may  well  have  believed  that  her  tenure  was  of  a  transferable 
character.  The  appeal  is  decreed,  and  the  appellant's  claim  is  decreed 
with  costs  in  all  the  Courts.  Appeal  allowed. 


10  A.  49  =  7  A.W.N.  (1887)  268. 

APPELLATE  CIVIL. 
Before  Mr.  Justice   Makmood. 


JIWA  RAM  SINGH  (Plaintiff)  v.  BHOLA  AND  ANOTHER  (Defendants).* 

[6th   August,    1887.] 

Small   Cause   Court    suit— Suit    for    damages— Personal    injury — Actual    pecuniary 

damage  -  Act  IX  cf  1665  (Small  Cause  Courts   Act),  s.   &—Suit   instituted   before 

commencemerd  of  Act  IX  cf  1837  (Small  Cause  Ciurts  Act)— Act  IX of  1387,  s,  3  (a). 

The  plaintiff  in  a  suit  for  damages  laid  at  Rs.  200,  claimed   Rs.  50  on  account 

of  medics'  expenses  caused  by  an  assault  committed  on  him  by  the  defendantp, 

Rs.  50  as  the  costs  of  a  criminal  prosecution  which  he  had  brought  against  them, 

and  R'.  100  /or  it.jury  to  bis  reputation  and  feelinps. 

Held  that  inasmuch  as  part  oi  the  claim  related  to  alleged  actual  pecuniary 
damages  resulting  from  au  alleged  personal  injury,  the  whole  suit  was,  w;th 
reference  to  s.  6,  proviso  (3),  of  the  Mufussil  Small  Cause  Courts  Act  (XI  of 
1865),  of  the  nature  cognizable  by  a  Court  of  Small  Cause?,  and  that,  under 
s.  586  of  the  Civil  Procedure  Code,  no  second  appeal  in  such  suit  would  lie. 
Gunga  Narain  Moytio  v,  Gudadhar  Chowdhry  (1)  referred  to. 

[F.,  15  M.C.C.R.  154.] 

*•  Second  Appeal  No.  1244  of  1886,  from  a  deoree  of  H.  G.  Pearse.  E?q.,  District 
Judge  of  Meerut,  dated  the  27th  April.  1886,  modifying  a  deoree  of  Maulvi  Syed 
Ahmad  Ali,  Munsif  of  Bulandsbahr,  dated  the  27th  February,  1886. 

(1)  13  W.  R.  434. 
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THE  plaintiff  in  this  suit  claimed  Rs.  200  as  damages  upon  the 
following  statement  : — He  alleged  that  he  had  been  assaulted  by  the 
defendants,  who  were  his  tenants ;  that  his  injuries  had  involved  him  in 
expenditure  on  account  of  medical  treatment  in  hospital  to  the  extent  of 
Rs.  50  ;  that  ho  had  also  been  put  to  the  exoense  of  a  criminal  prosecution 
against  the  defendants  which  had  cost  him  Rs.  50,  and  he  claimed  another 
Rs.  100  an  account  of  injury  to  his  reputation  and  his  feelings. 

The  Court  of  first  instance  (Munsif  of  Bulancishahr)  decreed  the 
claim  on  the  first  head  to  the  extent  of  Rs.  10 ;  on  the  second  head 
to  the  full  extent  of  Rs.  50 ;  on  the  third  hea.^1  to  the  extent  of 
Re.  1.  On  apoeal  by  the  defendants,  the  lower  appellate  Court  dis- 
allowed the  claims  under  the  first  two  heads  and  gave  the  plaintiff 
[50]  a  decree  for  Re.  1  on  the  third  head  only.  He  appealed  to  the 
High  Court. 

PancH'.  Hoti  La/,  for  the  appellant. 

Lala  JoJchu  Lai,  for  the  respondents. 

A  preliminary  objection  was  raised  on  behalf  of  the  respondents  to 
the  hearing  of  the  appeal,  on  the  ground  that  it  was  barred  by  s.  586  of 
the  Civil  Procedure  Code. 

MAHMOOD,  J. — This  appeal  has  arisen  out  of  an  action  for  recovery 
of  R?.  200  claimed  as  damages  by  the  plaintiff  for  his  bodily  injury  resulting 
from  his  having  been  assaulted  by  the  defendants,  and  also  for  the  conse- 
quent loss  of  reputation  and  hurt  of  feelings,  and  also  in  respect  of  the 
expenses  incurred  in  the  hospital,  and  in  payment  of  fees  to  the  legal  prac- 
titioners who  prosecuted  the  defendants  in  the  criminal  Courts  in  respect  of 
guch  assault.  The  first  Court  decreed  the  claim  in  parb,  but  the  lower 
appellate  Court  has  modified  the  first  Court's  decree  by  assessing  damages 
at  only  Re.  1,  to  which  extent  it  upheld  the  first  Court's  decree. 

The  plaintiff  has  preferred  this  second  appeal  ;  but  to  the  hearing  of 
the  appeal  Mr.  Moti  Lai,  who  appears  for  Mr.  Howell  on  behalf  of  the 
respondents,  objects  that,  the  suib  being  one  cognizable  by  the  Court  of 
Small  Causes,  no  second  appeal  lies  to  this  Court  under  s.  586  of  the 
Civil  Procedure  Code,  and  in  support  of  this  contention  the  learned 
pleader  cites  the  case  of  Gunga  Narain  Moytro  v.  Gudadhar  Chowdhry  (1), 
in  which  Glover  and  Hobhouse,  JJ.,  concurred  in  the  opinion  that  to 
suits  in  which  even  a  portion  of  the  claim  for  damages  was  claimed  as 
actual  damages,  the  third  proviso  of  s.  6  of  the  Mufussil  Small  Cause 
Courts  Act  (XT  of  1865)  did  not  apply,  and  that  in  such  cases  no  second 
appeal  would  lie. 

Having  read  the  prayer  for  relief  of  the  plaintiff  in  this  case  contain- 
ed in  para.  4  of  the  plaint,  I  have  no  doubt  that  this  suit,  so  far  as  this 
preliminary  objection  is  concerned,  is  on  all  fours  with  the  case  cited  on 
behalf  of  the  respondents.  Because  there,  as  here,  the  claim  for  damages 
referred  to  loss  of  reputation  along  with  actual  'damages.  In  this  case  it 
cannot  be  doubted  that  the  [51]  hospital  expenses  and  the  fees  paid  to 
the  lawyer  for  prosecuting  the  defendants  were  claimed  as  actual  damages. 

It  is,  of  course,  not  necessary  for  me  to  decide  whether  such  fees  could 
be  claimed;  but  considering  the  nature  of  the  suit  as  set  forth  in  the  plaint 
and  the  ruling  of  the  Calcutta  High  Court  to  which  reference  has  been 
made,  I  am  of  opinion  that  the  suit  was  one  of  the  nature  cognizable  by 
the  Small  Cause  Court,  and  that,  therefore,  no  second  appeal  lay  to  this 
Court. 

(1)  13  W.  K.  434. 
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Some  suggestion  was  made  that,  in  deciding  this  point,  I  should  refer  1887 

to  the  new    Small  Cause  Courts  Act  (IX  of   1887)  ;  but  in  this  case  the  AUG.  6. 

second    appeal   was    instituted    on    the    2nd  August,    1886,  and  the  con-  — 

sideration  of  fehe   new  law   would   be  unncessary  upon  general  principles  APPEL- 

of  construing  statutes,  and  indeed,  those  general  principles  have  been  duly  LATE 

given  effect  to  in  clause  (3)  to  s.  3  of  this  enactment  itself,  which  provides  CrviL. 
that  the  new  enactment  is  not  to  affect  any  proceedings  before  or  after 

decree  in   any  suit  instituted  before  the  commencement  of  the  Act.     It  is  *0  *•  W=" 

therefore  clear  that  the  new  Act  is  not  applicable,  and,  as  I  have  already  ?  A.W.N. 

said  under  the  old   Act,   this  was  a  Smal!  Cause  Couro  suit,  and,  being  of  (1887)268. 
less  value  than  Es.   500,   was  not  a  fit  one  for  being  made  the  subject  of 
second  appeal  under  s.   586  of  the  Civil  Procedure  Code.     The  appeal  is 
dismissed  with  costs  (l).                                                Appeal  dismissed. 


10  A.  51  =  7  A.W.N.  (1887)  284, 
APPELLATE  CIVIL. 

Before    Mr.  Justice  Mahmood. 


EAMSABAN  AND  ANOTHEE  (Judgment-debtors]  v.  PEBSHIDHEE  EAI  AND 
OTHERS  (Decree-holders}.*     [10th  August.  1887.] 

Civil  Procedure  Code,  s.  20G — Power  of  lower  Court  to  amend  decree  affirmed  on  appeal. 
Where  »  decree  for  possession  of  immoveabie  propert.y,  passed  by  a  lower 
appellate  Court,  omitted  to  specify  the  plots  of  land  to  which  it  related,  and  was 
upheld  by  the  High  Court  by  a  decree  which  likewise  gave  no  specification  of 
those  plots,  and  the  lower  appellate  Court  subsequently,  on  the  decree-holder'g 
application,  amended  its  decree,  under  s.  206  of  the  Civil  Procedure  Code,  by 
inserting  the  required  specification — Htld  that  inasmuch  as  the  effect  of  the 
amendment  was  not  to  alter  the  effect  cf  the  High  Court's  decree,  or  to  affect 
[82]  property  other  than  that  actually  claimed  and  decreed,  the  amendment  was 
not  contrary  i,n  law.  Sliohrat  Singh  v.  Bridgman  (2),  Gobardhan  Das  v.  Oopal 
Bam  (3),  Kristo  Einkur  Roy  v.  Rajah  Burrodacaunt  Roy  (4),  and  Sundra  v.  Suk- 
banna  (5)  referred  to. 

[R,,  6  O.C.  44  (46)  ;  Cons.,  11  A.  267.] 

THE  facts  of  this  case  were  as  follows  : — Pershidher  Eai  and  others 
sued  Earn  Saran  and  others  for  possession  of  certain  plots  of  lands  specified 
in  the  plaint,  and  their  suit  was  dismissed  by  the  first  Court  on  the  28th 
April,  1883  ;  but  upon  appeal  that  decree  was  reversed  by  the  lower 
appellate  Court  on  the  19th  November,  1883,  which  decreed  the  claim,  but 
omitted  to  enter  in  its  decree  the  numbers  and  specifications  of  the  plots 
which  formed  the  subject-matter  of  the  decree.  That  decree  was  upheld 
by  the  High  Court  on  the  19th  March,  1885,  and  the  decree  prepared  in 
the  High  Court  also  gave  no  specification  of  the  plots  to  which  the  suit 
related. 

An  application  for  execution  of  decree  and  recovery  of  possession  of  the 
plots  aforesaid  was  made  by  the  decree- holders  on  the  9th  August,  1885, 
but  it  was  opposed  by  the  judgment-debtors  upon  the  ground  that  the  only 
decree  capable  of  execution  was  the  final  decree  of  the  High  Court,  and 
inasmuch  as  that  decree  did  not  contain  a  specification  of  the  plots,  it 
could  not  be  executed. 


*  Second  Appeal  No.  448  of  1887.  from  a  decree  of  G.  J.  Nioholls,  Esq..  Dis 
triot  Judge  of  Ghnzipur,  dated  the  14th  December,  1836,  confirming  a  decree  of  Munshi 
Syad  Zain-ul-abdin,  Munsif  of  Korantadih.  dated  18th  September,  1886. 

(1)  Sea  also  Debi  S>ngh  v.  Hanuman  Upadhi/a,  3  A.  747.  (2)  4  A.  376. 

(3)  7  A.  366.  (4)  14  M.I. A.  465.  (5)  9  M   354. 
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These  objections  were  disallowed  by  the  Court  of  first  instance,  which, 
by  ids  order  of  the  loth  September,  1885,  directed  bhab  the  decree-holders 
should  be  placed  in  possession  of   the  plots  to   which   their  suit   related. 
Upon  appeal  to  the  lower  appellate  Court  that  Court  held  that  so  long  as 
the  decree  of  the  High  Court  remained  unamended   and  silent  as  to   the 
numbers  of   the  plots  in  suit,  the  decree  could  not  be  executed,  and  uooa 
this  ground  it  disallowed  execution  by  its  order  of  the   17th   April,   1886. 
That  order  was  nob   appealed  from,   and  became  final.     Thereupon  the 
judgment-debtors  applied  to  the  Munsif  to  regain   possession   of  the  land 
from  which  they  had  been  ousted  under  the  decree,  and  they  were  according- 
ly restored  to  such  possession  on  the  9th  August,  1886.     In  the  meantime 
the  decree-holders  made  an  application   to  the  lower  appellate  Court  to 
amend  its  decree  of  the  19lih  November,  1883,  by  entering  therein  a  speci- 
fication of  the  plots  [53]  which  formed  the  subject-matter  of  this   suit, 
and  their  application  was  granted  and  the  requisite  amendment  made  on 
the  18th  June,  1886.     The  decree  having  thus  been  amended,  the  present 
application  for  execution  was  made  by  the  decree-holders  on  the  9bh  August, 
1886,  and  it  was  allowed  by  the  Court  of  first  instance,   and  that  order 
was  upheld  bv  the  lower  appellate  Court.     The  judgment-debtors  appealed 
to  the  High  Court.* 

Munshi  Sukh  Ram,  for  the  appellants. 

Mr.  G.  T.  Spankie  and  Lain  Juala  Prasad,  for  the  respondents. 

MAHMOOD,  J. — The  arguments  which  Mr.  Sukh  Bam  on  behalf  of 
the  appellants  and  Mr.  Juala  Prasad  on  behalf  of  the  respondents  have 
addressed  to  me  raise  only  two  questions  for  determination  : — 

(1)  Whether,  with  reference  to  the  order  of  the  17th  April,  1886,  the 
present   execution-proceedings    were    barred    by    the    rule  of  res  judicata 
under  the  ruling  oT   the  Privy  Council  in  the    case   of    Mungal  Pershad 
Dichit  v.  Grija  Kant  Lahiri  (l)  and  Bup  Kuari  v.  RamKirpal  Shukul  (2). 

(2)  Whether  the   order   made   by   the   lower  aopellate  Court  on  the 
18th  June.    1886,  amending  its  desree  of  the  19th  November,    1883,   was 
legal,    in   view  of  the  circumstance  that  the  decree  has  been  subjected    to 
appeal   to   this    Court,  and  the  final  decree  in  the  case  was  passed  by  this 
Court  on  the  19th  March,  1885. 

Upon  the  first  of  these  two  points  I  do  not  think  it  is  necessary  to 
say  anything  beyond  observing  thab  the  two  cases  relied  upon  do  not 
apply,  because  the  effect  of  the  Judge's  order  of  the  17th  April,  1886,  was 
to  hoU  bhab  the  decree,  so  long  as  it  remained  uuamendejl,  was  not 
capable  of  execution  and  that  ib  needed  amendment.  The  present 
application  is  not  one  in  which  the  same  unamended  decree  is  sought  to 
be  executed,  but  it  is  an  application  which  relates  to  the  execution  of  the 
decree  after  amendment. 

The  second  question,  however,  is  the  only  real  question  in  the 
case,  and  in  is  a  question  of  law,  because  the  language  of  s.  206,  which  , 
enables  the  Court  passing  a  decree  to  amend  its  decree,  is  silent  as  to 
whether  such  amendment  can  be  made  by  such  Court  [51]  after  the  decree 
sought  to  be  amended  has  already  become  the  subject  of  an  appeal  before 
a  higher  tribunal.  Illustrations  of  how  difficulties  may  arise  in  connection 
with  bbe  exeroise  of  the  power  conferred  by  that  section  are  to  be  found  in 


*  This  portion,    though  given  in  the  statement  of  facts,  forms  part  and  parcel  of 
the  Judgment  of  Mahmood,  J. 

(1)  8  C.  51  =  8  I.  A.  123.  (2)  6  A.  269. 
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some  of  fche  reported  cases — in  Raghunath  Das  v.  Raj  Kumar  (1)  and 
Surta  v.  Ganga  (2),  but  this  is  the  first  time  I  have  had  specifically  to 
deal  with  the  question  whether  or  not  the  exercise  of  these  powers  by  a 
Court  passing  a  decree  is  legal  after  the  decree  has  been  the  subject  of  an 
appeal.  Mr.  Sukh  Ram  argues  that  under  the  Full  Bench  ruling  of  this 
Court  in  Shohrat  Singh  v.  Bridgman  (3)  it  is  the  decree  of  the  last  Court 
only  which  can  be  executed  ;  and  inasmuch  as  here  the  decree  of  the  last 
Court  was  that  of  the  High  Court,  dated  the  19th  March,  1885,  and  such 
decree  was  silent  as  to  the  specification  of  the  plots,  therefore  the  amend- 
ment of  the  decree  by  the  lower  appellate  Court  was  illegal,  because  it  was 
not  that  decree  that  could  be  executed.  In  dealing  with  this  contention, 
I  think  it  is  enough  to  say  that  the  effect  of  that  Full  Bench  ruling  was 
explained  by  Oldfield,  J.,  in  Gobardhan  Das  v.  Gopal  Ram  ^4),  in  which  it 
was  held  that  in  cases  where  a  decree  of  the  last  Court  only  affirms  the 
decree  of  the  lower  Court,  the  Court  executing  the  final  decree  is  at  liberty 
to  refer  to  the  lower  Court's  decree  for  explanation  and  information.  And 
this  view  was  consistent  with  the  ruling  of  the  Privy  Council  in  Kristo 
Kinkur  Roy  v.  Rajah  Burrodacaunt  Roy  (5). 

It  is,  therefore,  clear,  in  the  absence  of  statutory  provision  to  the 
contrary,  that  in  a  case  of  this  kind,  this  Court's  decree  having  only  upheld 
the  decree  of  the  lower  Court,  no  practical  injury  can  arise  in  execution, 
if  the  lower  Court  after  the  decree  had  been  confirmed  by  this  Court 
amended  its  decree,  as  was  done  in  this  case.  There  is,  indeed,  no  con- 
tention here  that  the  effect  of  the  amendment  made  by  the  lower  Court 
is  such  as  to  alter  the  effect  of  this  Court's  decree,  or  to  render  land  other 
than  that  which  was  actually  claimed  and  actually  decreed  liable  to  the 
decree. 

Under  these  circumstances,  I  think  that  the  amendment  of  the 
decree  by  the  lower  appellate  Court  was  not  opposed  to  any  provision  of 
the  law,  and  that  it  has  caused  no  injury  to  the  present  [55]  appellant. 
In  this  view  I  am  supported  by  a  ruling  of  the  Madras  High  Court  in 
Sundara  v.  Subbana  (6),  where  Collins,  C.  J.,  and  Muttusami  Ayyar, 
J.,  concurred  in  holding  that,  under  s.  206  of  the  Civil  Procedure  Code, 
the  Court  has  power  to  amend  its  decree  by  bringing  it  into  conformity 
with  the  judgment  after  such  decree  has  been  confirmed  on  appeal.  This 
view  of  the  law  was  accepted  by  Oldfield  and  Brodhurst,  JJ.,  in  Misc. 
No.  213  of  1886,  Mohan  Lai  v.  Lachmi  Prasad  (7)  decided  on  the  22nd 
December,  1886. 

The  amendment  was,  therefore,  properly  made  and  has  caused  no 
failure  of  justice. 

I  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 
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(2)  7  A.  411,  875.  (3)  4  A.  376.  (4)  1  A.  366. 

(6)  9  M.  354..         .  (1)  Not  reported. 


(1)  7  A.  276, 

(5)  14.  M.  I.  A.  465. 
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10  A.  35  =  A.W.N.  (1887)  280. 
CEIMINAL  EEVISIONAL. 
Before  Mr.  Justice  Mahmood. 


QUEEN-EMPRESS  v.  JAGJIWAN  AND  OTHERS. 
[8fch  September,  1887.] 

Summary  trial~ Complaint  including  Charge  not  summarily  triable— Summary  jurisdic- 
tion not  necessarily  ousted  thereby  — Criminal  Procedure  Code,  s.  260. 

The  mere  oiroumtance  of  a  complaint  charging  an  accused  person  with  offen- 
ces not  summarily  triable  along  with  other  offences  so  triable  would  not  neces- 
sarily oust  the  summary  jurisdiction  of  a  Magistrate  under  s.260  of  the  Criminal 
Procedure  Code.  Whether  a  complaint  affords  sufficient  ground  for  a  summary 
trial,  or  requires  a  trial  according  to  the  ordinary  procedure,  must  be  left  in  a 
great  measure  to  the  discretion  of  the  Magistrate,  exercised  with  due  care  ac- 
cording to  judicial  methods  with  reference  to  the  circumstances  of  each  case. 
Ramchunder  Chatter jee  v.  Kanhye  Laha  (1),  Chunder  Seekor  Sookul  v.  Dhurm 
Nath  Tewaree  (2)  Bepiilcolla  v.  Najim  Sheikh  (3;,  and  Empress  v.  Abdool 
Karim  (4)  referred  to. 

THE  facts  of  this  case,  which  was  a  reference  under  s.  438  of  the 
Criminal  Procedure  Code,  are  stated  in  the  judgment  of  Mahmood,  J. 

MAHMOOD,  J. — In  this  case  one  Musammat  Sheo  Kumari,  a  Hindu 
widow,  whose  husband  died  in  1885,  filed  a  complaint  in  the  Court  of  the 
Joint  Magistrate  on  the  25fch  March,  1887,  alleging  that  certain  acts  were 
committed  by  the  accused  on  the  previous  day, and  that  those  acts  amount- 
ed to  offences  under  ss.  322,  448,  [56]  and  382  of  the  Indian  Penal  Code. 
In  the  petition  of  complaint  no  reference  was  made  to  any  other  offence, 
and  the  Joint  Magistrate  thereupon  dealt  with  the  case  as  failing  under 
ss.  323  and  448  of  the  Indian  Penal  Code,  and  as  such,  he  tried  the  case 
summarily  under  s.  260  of  the  Criminal  Procedure  Code,  and,  holding 
that  the  evidence  for  the  prosecution  was  untrustworthy,  dismissed 
the  complaint.  The  offences  to  which  those  two  sections  of  the  Indian 
Penal  Code  relate  are  triable  summarily  under  s.  260  of  the  Criminal  Pro- 
cedure Code,  under  clauses  (c)  and  (h)  respectively,  and  there  can,  therefore, 
be  no  question  that  the  action  of  the  Magistrate  to  this  extent  was  not 
illegal.  As  to  the  remaining  section  382  of  the  Indian  Penal  Code,  under 
which  the  accused  had  been  charged  by  the  complainant,  it  seems  to  me 
enough  to  say  that  the  facts  as  stated  in  the  complainant's  petition  of  the 
25th  March,  1887,  themselves  fell  short  of  showing  any  such  offence  as  is 
contemplated  by  that  section,  and  the  Magistrate  was,  therefore,  right  in 
not  charging  the  accused  under  that  section. 

It  then  appears  that  the  prosecutrix,  Musammat  Sheo  Kumari,  pre- 
ferred an  application  for  revision  to  the  learned  Sessions  Judge  on  the  25th 
June,  1887,  asking  for  interference  under  ss.  435  and  438  of  the  Criminal 
Procedure  Code,  and  in  that  petition  the  main  contention  was  that  the 
complaint  amounted  to  a  charge  of  offences  under  ss.  147,  451,  452, 
and  382  of  the  Indian  PSnal  Code,  and  that  the  action  of  the  Joint 
Magistrate  in  trying  the  case  summarily  was,  therefore,  illegal.  This 
contention  appears  to  have  been  accepted  by  the  learned  Sessions  Judge, 
who,  acting  under  s.  438  of  the  Criminal  Procedure  Code,  has  referred 
this  case  for  the  exercise  of  the  revisional  powers  of  this  Court.  It  appears 
from  the  learned  Judge's  order  of  the  llth  August,  1887,  that  he  was 
labouring  under  a  misapprehension  in  thinking  that  the  prosecutrix's 
complaint  of  the  25th  March,  1887,  made  any  mention  of  ss.  147,  451 
and  452  of  the  Indian  Penal  Code  ;  and  although  s.  382  of  that  Code  was 
(1)  26  W.  K.  Cr,  19.  (3)  1  C.  L.  B.  434.  (8)  2  0.  L.  R.  374.  (4)  4  0.  18. 
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mentioned  in  the  complaint,  it  is  clear  to  me  that  the  facts  stated  in  the  1887 
petition  of  complaint  itself  would  furnish  no  foundation  for  a  cbarge  under  S«P.-8. 
that  section.  The  mistake  as  to  the  sections  under  which  that  charge  was  ~ 

brought  appears  to  be  shared  by  the  Joint  Magistrate  in  the    explanation  CRIMINAL 
which  he  has  submitted  in  conformity  with  the  rules  of  this  Court,  and  he      EEVI- 
[57]  seems  to  think  that  charges  under  ss.  147,  451,  and  452  formed  part     SIGNAL, 
of  the  original  charge  brought  by  the  complainant  against  the  accused. 

All  I  have  now  to  consider  is  whether  the  circumstances   of  the  case   **  *•  S3== 
require  me  to  interfere  in  revision  under  the  powers  vested  in  this  Court    7  A.W.N. 
by  s.  439  of  the  Criminal  Procedure  Code.     In    deciding  this   question,  I   (1887)  280. 
have  felt  some  difficulty  at  the  outset  as  to  whether  the  mere  circumstance 
that  the  prosecutrix,  in  preferring  her  complaint  of  the  25th  March,  1887, 
included  a  charge  under  s.   382  of  the  Indian  Penal   Code,  is  a   circum- 
stance which  by  itself  ousts  the  summary  jurisdiction  of  the  Joint   Magis- 
trate under  s.  260  of  the  Criminal  Procedure  Code.  The  learned  Judge  has 
expressed  the  view  that  the  decision  of  the  question  whether  a  complaint 
is  or  is  not  summarily  triable  is  to  be  regulated   by   the  complaint   itself. 
T±ie  learned  Ses&ions  Judge  observes  : — "The  charge  may  be  exaggerated, 
but  the  law  does  not  allow  the  Magistrate  to  presuppose  this  in  order  that 
he  may  try  the  case  summarily." 

This  view  seems  to  be  to  some  extent  in  accord  with  the  rulings  of 
the  Calcutta  High  Court  in  Ramchunder  Ghatterjee  v.  Kanhye  Laha  (1), 
Chunder  Seekor  Sookul  v.  Dhurn  Nath  Tewaree  (2),  Beputoolla  v.  Najim 
Sheikh  (3)  and  Empress  v.  Abdool  Karim  (4).  The  facts  of  those  cases 
are,  however,  distinguishable  from  those  of  this  case  now  before  me.  In 
the  last-mentioned  ruling  the  learned  Judges  in  expressing  their  opinions 
laid  down  the  rule  that  if  a  charge  of  an  offence  "not  triable  is  laid  and 
sworn  to,  the  Magistrate  must  proceed  with  the  case  accordingly,  unless 
he  is  at  the  outset  in  a  position  to  show  from  the  deposition  of  the  com- 
plainant that  the  circumstances  of  aggravation  are  really  mere  exaggera- 
tion and  not  to  bo  believed." 

I  agree  in  the  rule  so  laid  down,  but  I  must  say  that  I  am  not 
prepared  to  hold  that  the  mere  circumstance  of  a  complaint  charging  an 
accused  person  of  offences  not  summarity  triable  would  oust  the  summary 
jurisdiction  of  a  Magistrate  under  s.  260  of  the  Criminal  Procedure  Code. 
It  is  far  from  b«ing  an  uncommon  circumstance  that  complainants,  either 
bona  fide  suffering  from  a  grievance  or  out  of  ill-will  towards  the  accused, 
exaggerate  the  heinous- [58]  ness  of  the  facts  complained  of  ;  and  if  I  were 
to  hold  that  the  terms  of  the  complaint  are  in  themselves  conclusive  to 
decide  the  question  as  to  whether  the  case  might  be  summarily  tried  or  not, 
I  should  virtually  bo  holding  that  the  summary  jurisdiction  can  be  evaded 
at  the  choice  of  the  complainant.  In  this  class  of  cases  no  hard-and-fast 
rule  can  be  laid  down,  and  much  depends  upon  the  facts  and  circumstances 
of  each  individual  case.  The  Criminal  Procedure  Code  has  empowered 
Magistrates,  under  certain  limitations,  to  decline  to  proceed  with  a  com- 
plaint ;  and  even  in  cases  not  summarily  triable,  it  is  only  when  a  Magistrate 
sees  sufficient  ground  for  proceeding  against  the  accused  that  a  charge 
is  framed.  This,  speaking  in  general  language,  is  the  effect  of  ss.  210 
and  254,  Criminal  Procedure  Code,  and  I  think  that  whether  a  complaint 
does  or  does  not  afford  sufficient  grounds  for  a  summary  trial,  or  requires 
a  trial  under  the  ordinary  procedure,  is  a  question  which  must  be  left  in 
a  great  measure  to  the  discretion  of  the  Magistrate,  which  discretion  of 

(1)  25  W,B.  Or.  19.        (2)  1  C.L.R.  434.     .  (3)  2  C.L.R.  374.        (4)  4  0.  18. 
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1887        course  must  be  exercised  with  due  care  and   caution  according   to  judicial 

SEP.  8.       methods,  with  reference  to  the  circumstances  of  each  case.     In  this  case, 

the  facts  as  stated  by  the  complainant   might   possibly  have    fallen  under 

CRIMINAL    g.  147,  451,  or  452  of  the  Indian   Penal  Code,  none  of  which  offences  was 

REVI-       summarily  triable.     But  before  the   Magistrate  oould  charge   the  accused 

SIGNAL.     UD^er  those  sections,  be  would  have  to  satisfy  himself  that   there  was 

'     ground  for    proceeding  under  any  of   those  sections.     The  Magistrate,  in 

10  A.  53=    the  present  case,    does  not  appear   to  have  rejected  any   evidence  for  the 

7  A.tt.N.     prosecution,  and  his  judgment  shows  that  ha  disbelieved  the  entire  evidence 

(1887)280.     adduced  on  behalf  of    the  prosecution.     Under   tbeso  e;vr-. (instances,  I  do 

not  think  that  the  case  requires  any  irttrference  in  .     i  therefore 

decline  to  interfere.     The  record  will  be  returned. 

Application  rejected, 


10  A.  58  =  7  A.W.N.    1887)  274. 

APPELLATE  CRIMINAL. 
Before  31r.  Justice  Mahmood. 


QUEEN-EMPRESS  v.  WAZIR  JAN.     [i6Gh  Sapiamber,   1887.] 

Personating  public  servant— Extortion — Several  offences — Conviction  /or  each  offence 
proved  necessary  — Separate  sentences — Sentence  necessary  upcn  each  conviction — Act 
XLVof  1860  (Penal  Code},  ss.  71,  170,  383— Criminal  Procedure  Code,  ss,  35,  235. 

Where  more  than  one  offence  is  proved  in  respect  of  which  the  accused  has 
been  charged  and  tried,  a  conviction  for  each  such  offence  must^fcllow,  whether 
[39j  s.  71  of  the  Penal  Code  applies  to  the  case  or  not  ;  and,  subject  to  the 
provisions  of  s.  71,  a  separate  sentence  must  be  passed  in  re-feet  of  each  such 
conviction. 

Under  s.  35  of  the  Criminal  Procedure  Code  sentences  of  imprisonment  cannot 
be  passed  so  as  to  run  concurrently. 

In  a  trial  for  offences  under  ss.  170  and  383  of  the  Peual  Code,  committed  in 
the  same  transaction,  it  appeared  that  but  for  personating  a  public  servant  the 
accused  would  not  have  been  in  a  position  to  commit  the  act  of  ertortion  com- 
plained of. 

Eeld  that  the  first  and  second  paragraphs  of  s.  71  of  the  Penal  Code  did  not 
apply  to  the  case;  that  the  third  paragraph  also  did  not  apply,  because  the  words 
"  constitute  an  offence  "  refer  to  the  definitions  of  offencea  contained  in  the 
Code,  irrespective  of  the  evidence  whereby  the  acts  complained  of  «re  proved,  *nd 
personating  a  public  servant  as  defined  in  s.  170  was  not  a  constituent  element  of 
extortion  as  defined  in  s.  393;  that  in  the  present  case  the  former  offence  was 
completed  before  the  latter  had  begun  ;  and  that  separate  sentences  ior  each 
offence,  were,  therefore,  not  illegal. 

[P.,  12  C.  L.  J.  346  (347)  =15  C.W.N.  732  =  10  Ind.  Gas.  943  J  15  C.W.N.  722  (732)  ; 
R.,  Rat.  Unrep.  Grim.  Cas.  369  (370,;  Rat,  Unrep.  Cr.  Gas.  597  (598);  25  C. 
557  (659);  J  A.  L.  J.  604  (605)  =  27  A.  294  =  A.  W.  N.  (1904)  232.] 

THE  petitioner  in  this  case,  Wazir  Jau,  was  convicted  by  the  Joint 
Magistrate  of  Benares  of  personating  a  public  servant  (s.  170  of  the  Penal 
Code)  and  extortion  (s.  384J  under  the  following  circumstances : — The 
complainant,  Ram  Cbaran,  teii,  in  company  with  three  oiher  persons,  on 
the  7th  April,  1887,  brought  oil,  upon  which  octroi  duty  was  payable, 
into  the  city  of  Benares  for  sale.  The  muharrir  at  the  octroi  post  gave 
the  four  men  a  single  pass  covering  the  imports  of  them  all,  and  this  pass 
was  made  out  in  the  name  of  one  of  them  only,  Bhawani  Prasad.  After 
leaving  the  octroi  post,  tbe^our  men  separated,  Bhawani  Prasad  keeping 
the  pass,  and  Ram  Charan  thus  haying  nothing  to  show  that  he  had  paid 
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the  duty.     Shortly  afterwards,  the  accused,  pretending  to  ba  a  girdawar       1887 
or  patrol  on  the  octroi  establishment,  came  up,  accused  him  of  bringing     gEPt  jg. 
oil  into  the  city  without  paying  duty,  and  finally  extorted  from  him  Be.  1 
by  threats  of  imprisonment,  though  the  complainant  obtained  and  showed     APPEL- 
tbe  pass  in  proof  of  payment.  LATE 

The  accused    was  charged,  in  the  first  instance,    with  the  offence 
punishable  under  s.  170  of  the  Penal  Code  only.     In  consequence,  however, 
of  a  question  being  raised  by  his  uleader  as  to    whether  an  octroi  patrol  10  A.  58  = 
was  a  "public  servant"  within  the  meaning  of  ss.  21  and  170  of  the    7  A.W.    . 
Penal  Code,  the  Joint  Magistrate,  after  all  the  evidence  had  been  taken,    (1887)275. 
added  a  charge  of  extortion  under  s.  384.     A   conviction  was  recorded 
upon  each    charge,  and    the    Joint  Magistrate    passed    sentence  in    the 
following  terms : — "  I  sentence  him  [60]  under  s.   170  of  the  Penal  Code 
to  nine  months'    rigorous  imprisonment,  and  under  s.  384  to  nine  months' 
rigorous  imprisonmeat ;  the  sentences  will  run  concurrently."    . 

The  accused  appealed  to  the  Sessions  Judge  of  Benares,  who  affirmed 
the  convictions.  With  regard  to  the  sentences,  the  Sessions  Judge 
observed  : — "  I  am  not  aware  that  "  concurrent  sentences  "  are  mentioned 
in  the  Criminal  Procedure  Code.  And  if  my  recollection  is  correct, 
instances  have  occurred  in  which  jail  authorities  have  treated  two  "  con- 
current "  as  two  independent  sentences,  and  detained  a  prisioner  twice 
the  term  that  the  Court  intended,  or,  at  all  events,  in  excess  of  the 
real  period  of  imprisonment  adjudged.  The  order  I  pass  is  that  both 
convictions  are  upheld,  that  the  sentence  of  nine  months'  rigorous 
imprisonment  be  regarded  as  passed  under  s.  384  of  the  Penal  Code,  and 
that  it  is  unnecessary  to  record  any  sentence  in  respect  of  the  conviction 
under  s.  170  of  the  said  Code." 

The  prisoner  applied  to  the  High  Court  for  revision  of  this  order, 
the  principal  ground  stated  in  the  petition  being  that  the  Joint  Magistrate 
had  acted  illegally  in  adding  the  charge  under  s.  384  of  the  Penal  Code, 
and  that  the  sentence  passed  in  respect  of  that  charge  should,  therefore, 
be  set  aside. 

Mr.  J.  D.  Gordon,  for  the 'petitioner. 

The  Government  Pleader  (Munshi  Ram  Prasad),  for  the  Crown. 

MAHMOOD,  J. — The  facts  found  by  both  the  lower  Courts  on  the 
evidence  before  them  are  sufficient  to  substantiate  the  offence  of  personat- 
ing a  public  servant  within  the  meaning  of  s.  170  of  the  Indian  Penal 
Code,  and  also  the  offence  of  extortion  punishable  under  s.  384  of  that 
Code,  and  in  respect  of  these  findings  I  see  no  reason  to  differ  with  the 
Courts  below.  "  But  Mr.  Gordon,  in  supporting  the  petition,  argues  that 
the  charge  originally  referred  only  to  s.  170  of  the  Indian  Penal  Code, 
and  that  the  charge  under  s.  384  was  added  so  late  that  it  has  prejudiced 
the  petitioner.  I  cannot  accept  this  contention,  because  the  terms  of 
s.  227  of  the  Criminal  Procedure  Code,  read  even  with  the  two  following 
sections,  are  sufficiently  wide  to  permit  the  Magistrate  to  amend  the  charge 
in  the  manner  in  which  it  was  amended  in  this  case.  In  this  case  the 
facts  and  the  evidence  on  which  the  conviction  [61]  proceeded  would 
not  vary  by  reason  of  such  alteration  or  addition,  and  there  was,  therefore, 
no  prejudice  to  the  petitioner  by  reason  of  the  charge  having  been  amended. 
I  might  almost  go  further  and  say  that  even  if  there  had  been  an  irregu- 
larity, under  the  circumstances  of  this  case,  I  should  have  regarded  it  as 
one  covered  by  s.  537  of  the  Criminal  Procedure  Code. 

I  agree  with  the  learned  Sessions  Judge  in  the  view  that  the  evidence 
was  sufficient  to  convict  the  petitioner  under  both  s.  170  and  a.  384  of 
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1887       the  Indian  Penal  Code.     But  the  learned  Judge  in  convicting  the  prisoner 
SEP.  16.     under  both  sections   has  passed  a  sentence  of  nine   months'  rigorous  im- 

prisonment  only  under  s.  384  of  the  Indian  Penal  Code,  and  he  goes  on 

APPEL-     to  observe  "  that  it  is  unnecessary  to  record  any  sentence  in  respect  of  the 

LATE       conviction  under  s.  170  of  the  said  Code."     The  Court  of  first  instance, 

CRIMINAL.  that  's>  ^De  Magistrate,  had  sentenced  the  accused  to  nine  months'  rigorous 

imprisonment  for  each  of  the  two  offences  and  directed  the  sentences  to 

10  A.  58=    "  run  concurrently." 

7  A.W.N  This  state  of  things  raises  the  following  three  questions  of  law  which 

(1887)  274.    jL  js  cecessary  for  me  to  decide  : — 

(1)  Whether  the  Magistrate  was  right  in  convicting  the  accused  both 
under  s.  170  and  s.  384  of  the  Indian  Penal  Code. 

(2)  Whether  the  Magistrate  was  right  in  passing  separate  sentences 
with  the  direction  that  they  were  to  "  run  concurrently." 

(3)  Whether  the  learned  Sessions  Judga  was  right  in  declining  to 
pass  any  sentence  in  respect  of  the  conviction  under  s.  170  of  the  Penal 
Code. 

None  of  these  questions  is  altogether  free  from  difficulty,  specially  as 
the  case-law  upon  these  and  other  cognate  questions  does  not  seem  to 
have  put  the  matter  at  rest,  and  the  decision  of  them  requires  consideration 
both  of  the  substantive  and  the  adjective  rules  of  the  criminal  law,  that 
is,  of  the  provisions  of  the  Indian  Penal  Code  and  of  the  Code  of  Criminal 
Procedure. 

Viewed  in  this  light,  the  first  point  as  enunciated  by  mo  is  a  question 
of  the  rules  of  criminal  procedure  which  must  of  course  be  considered  with 
due  regard  to  the  behests  of  the  substantive  criminal  law,  that  is,  the  Indian 
Penal  Code.  Now  there  is  nothing  [62]either  in  s.  170  or  in  s.  384  of  that 
Code  which  can  be  understood  to  lay  down  tho  rule  that  a  person  guilty  of 
one  offence  may  not  at  the  same  time  be  guilty  of  the  other,  and  both  sec- 
tions by  using  the  word  ''  shall  "  indicate  the  imperative  mandate  of  the 
Legislature  that  persons  guilty  of  those  offences  are  to  be  punished,  a  direc- 
tion of  tha  law  which  is  in  keeping  with  the  general  principles  of  jurisprud- 
ence. There  is, indeed,  another  section  of  the  same  Code  which  has  a  bearing 
upon  such  matters,  and  that  section  is  s.  71,  which  governs  the  whole 
Code  and  regulates  the  limit  of  punishment  in  case'in  which  the  greater 
offence  is  made  up  of  two  or  more  minor  offences.  The  section,  however, 
is  not  a  rule  of  adjective  law  or  procedure,  but  a  rule  of  substantive  law 
regulating  the  measure  of  punishment,  and  it  cannot,  therefore,  affect  the 
question  of  conviction,  which  relates  to  the  province  of  procedure. 

The  Code  of  Criminal  Procedure,  therefore,  is  the  law  which  must  be 
referred  to.  S.  35  of  that  Code  distinctly  provides  that  separate  sentences 
may  be  passed  in  cases  of  conviction  for  several  offences  at  onejtrial,  and 
the  provisions  of  s.  235  of  that  Code  are  in  keeping  with  the  earlier 
section ;  and  illustration  (g)  of  the  latter  section  shows  that  in  one  and 
the  same  trial  .there  may  be  separate  convictions  for  separate  offences, 
though  such  convictions  may  arise  from  facts  of  the  same  transaction 
and  proceed  upon  the  same  evidence.  Indeed,  para.  Ill  of  s.  235  of  the 
Criminal  Procedure  Code  distinctly  contemplates  the  trial  of  the  accused 
for  separate  offences  where  the  acts  complained  of,  when  combined,  would 
constitute  a  different  offence. 

These  provisions  leave  no  doubt  in  my  mind  that  in  a  case  such  as 
this  the  Magistrate  was  right  in  trying  the  accused  both  under  s.  170 
and  s.  384  of  the  Indian  Penal  Code,  and  in  convicting  the  accused  for 
both  offences.  The  question  as  to  the  measure  of  punishment  is  a 
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different  matter  from  the  question  of  conviction  and   rests  upon  other  con-        1887 
siderationa  both  of  law  and  fact.     There  is,  however,  a  note  in  Mr.  Justice     SEP,  16. 
Prinsep's  Commentary  on    the  Code  of    Criminal    Procedure    (8th    ed.,         ~ 
p.  33),  under  s.  35,  which  states   that  the    Calcutta  High    Court    has      APPEL- 
held  that  when  there  are  in  an  indictment  two  separate  offences  supported       LATE 
by  distinct  and  separate  evidence,   a  separate  sentence  should  be  passed  CRIMINAL. 

[63]  for  each  offence,  the  punishment  under  the  second  sentence  to  take         

effect  on  the  expiry  of  the  first,  and  that  if,  however,  there  are  two  or  10  *•  38  =• 
more  offences  supported  by  the  same  evidence,  or  very  nearly  so,  a  verdict  7  A.W.H. 
of  guilty  should  be  entered  on  the  offence  covered  by  the  greater  portion  (1887)  274. 
of  the  evidence  as  the  gravest  in  the  eye  of  the  law,  and  a  verdict  of  not 
guilty  on  the  other  charges.  The  case  in  which  this  rule  was  laid  down 
does  not  appear  in  the  published  reports,  and  the  reasons  on  which  the 
ruling  proceeded  are  not,  therefore,  available  to  me.  But  I  confess,  with 
due  respect,  that  I  am  unable  to  accept  the  rule  so  laid  down.  I  have  already 
said  that  the  question  of  conviction  is  distinguishable  from  the  question 
relating  to  the  measure  of  punishment,  that  is,  the  sentence  to  be  passed. 
The  latter  may,  indeed,  be  affected  by  s,  71  of  the  Indian  Penal  Code,  or 
by  s.  35  of  the  Code  of  Criminal  Procedure  :  in  the  former  case  by  a  rule  of 
substantive  law,  in  the  latter  by  a  rule  of  adjective  law.  But  I  am  unable 
to  see  how  the  mere  circumstance  that  a  series  of  acts  which  constitute  a 
minor  as  also  a  graver  offence,  when  proved  against  an  accused  person 
who  has  been  charged  with  and  tried  for  both  the  offences,  can  result  in 
a  finding  of  "  not  guilty  "  of  the  minor  offences  any  more  than  of  the 
graver  offence.  So  far  as  I  am  aware,  there  is  nothing  in  the  Code  of 
Criminal  Procedure  to  justify  such  a  course,  and  s.  71  of  the  Indian 
Penal  Code  cannot  be  understood  to  regulate  covictions,  though  of  course 
it  governs  the  question  of  sentence  as  a  matter  of  substantive  criminal 
law.  Tha  view  expressed  by  the  Madras  High  Court,  in  their  proceedings 
of  the  4th  July,  1867  (Weir.  p.  43),  is  that  when  a  prisoner  is  tried  on 
several  heads  of  charge,  the  most  convenient  course,  with  reference  to 
appeals,  is  to  enter  up  findings  on  all  the  counts,  though  when  the  several 
heads  of  charge  are  all  founded  on  one  continuous  transaction,  punishment 
can  only  be  awarded  on  one.  It  seems  to  me  that  where  certain  acts 
constitute  more  than  one  offence,  whether  such  offences  do  or  do  not  fall 
under  the  purview  of  s.  71  of  the  Indian  Penal  Code,  and  the  accused  is 
charged  and  tried  for  more  than  one  offence  and  the  evidence  establishes 
those  offences,  the  Court  is  bound  to  convict  him  of  those  offences, 
though  in  awarding  punishment  the  provisions  of  s.  71  of  the 
Indian  Penal  Code  and  of  s.  35  of  the  Code  of  Criminal  Procedure 
[64]  would  of  course  have  to  be  duly  kept  in  view.  I  have  already  said 
that  the  question  of  conviction  is  a  question  of  adjective  law  or  procedure, 
and  that  when  an  offence  provided  for  by  the  substantive  law  is  proved,  a 
conviction  must  follow  in  the  absence  of  express  provisions  to  the  contrary 
in  the  law  of  procedure  itself.  I  am  not  aware  of  any  such  provision  in 
our  Code  of  Criminal  Procedure,  and  the  nearest  approximation  to  such  a 
rule  are  the  provisions  of  s.  240  of  that  Code,  which  lay  down  that  when 
more  charges  than  one  are  made  against  the  same  person  and  a  conviction 
has  been  bad  on  one  or  more  of  them,  the  prosecution  may,  with  the  con- 
sent of  the  Court,  withdraw  the  remaining  charge  or  charges,  or  the  Court 
may  stay  their  trial.  That  section,  however,  does  not  apply  to  this  case, 
and  I  hold  that  the  Magistrate  was  right,  upon  the  evidence  before  him,  in 
convicting  the  accused  both  under  s.  170  ands.  384  of  the  Indian  Penal  Code. 
This  leads  me  to  the  second  question,  namely^  whether  the  Magistrate 
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acted  rightly  in  passing  what  he  calls  concurrent  sentences  of  nine  months' 
rigorous  imprisonment.  I  am  of  opinion  that  there  is  no  authority  in  the 
law  to  justify  such  a  course.  Indeed,  the  provisions  of  s.  35  of  the  Code 
of  Criminal  Procedure  render  such  a  course  illegal.  The  first  paragraph 

of  that  section   provides  that  "  when  a  person  is  convicted,  at  one  trial,  of 

3RIMINAL  two  or  more  Distinct  offences,  the  Court  may  sentence  him,  for  such 
'  offences,  to  the  several  punishments  prescribed  therefor  which  such  Court 
is  competent  to  inflict :  such  punishments,  when  consisting  of  imprison- 
ment or  transportation,  to  commence  the  one  after  the  expiration  of  the  other 
in  such  order  as  the  Court  may  direst."  In  this  case  the  sentences  passed 
by  the  Magistrate  consisted  of  imprisonment,  and  such  sentences  could 
not,  therefore,  be  made  to  "run  concurrently"  as  directed  by  the 
Magistrate,  the  phrase,  "  in  such  order  as  the  Court  may  direct,"  not 
being  susceptible  of  such  interpretation  as  the  Magistrate  has  apparently 
placed  upon  it.  I  hold  therefore,  that  the  order  of  the  Magistrate,  so  far 
as  it  directed  that  the  two  sentences  were  to  run  concurrently,  was  illegal. 
I  have  now  to  consider  the  third  question,  namely,  whether  the 
learned  Sessions  Judge  was  right  in  law  in  declining  to  pass  any  sentence 
in  respect  of  the  conviction  under  s.  170  of  the  Indian  [65]  Penal 
Code.  I  am  of  opinion  that  such  an  omission  was  illegal.  Just  as 
the  maxim  ubi  jus  ibi  remedium,  is  a  rule  of  jurisprudence,  so  ifc  is  a 
principle  of  the  criminal  law  that  where  there  is  an  offence  there  must 
be  a  punishment,  the  general  rule  being  in  either  case  affected  by  excep- 
tional provisions  of  the  law,  whether  provided  by  statute  or  by  some 
other  legal  authority,  disturbing  the  uniformity  of  the  application  of 
general  maxims.  No  such  provision  or  authority  is  to  be  found  in  our 
criminal  law,  whether  belonging  to  the  domain  of  substantive  law  or  of 
adjective  law.  Indeed,  the  provisions  of  s.  170  of  the  Indian  Penal 
Code  itself  are  imperative,  and  they  leave  no  room  for  doubting  that 
whoever  commits  the  offence  prescribed  by  that  section  must  undergo 
punishment  according  to  the  behests  of  that  section,  read,  of  course,  as  it 
must  be  read,  with  the  general  rule,  contained  in  s.  71  of  that  Code.  Upon 
the  point,  I  think,  the  ruling  of  the  Madras  High  Court,  in  their  proceedings 
of  the  15th  January,  1869  (1),  is  applicable  in  principle.  There  it  was  ruled 
by  that  Court  that  when  a  prisoner  is  convicted  of  several  offences,  a  sepa- 
rate sentence  should  be  passed  in  each  case  ;  and  though  there  the  trials 
seem  to  have  been  separate,  the  principle  that  there  should  be  a  separate 
sentence  for  each  conviction  was  not  disturbed.  More  to  the  point  is  the 
ruling  of  a  Full  Bench  of  the  Bombay  High  Court  in  Beg.  v.  Anvarkhan 
(2),  where  it  was  held  that  it  is  competent  to  a  Magistrate  to  pass  a 
separate  sentence  in  respect  of  each  of  the  two  charges  of  house-breaking 
in  order  to  commit  theft,  and  of  theft  in  human  dwelling,  of  which  a 
prisioner  is  found  guilty,  provided  the  aggregate  punishment  awarded  on 
the  two  charges  does  not  exceed  the  punishment  which  the  case  warrants 
for  the  greater  of  the  two  offences  of  which  the  accused  has  been  convicted, 
and  provided,  further,  such  aggregate  punishment  does  not  exceed  the 
jurisdiction  of  the  Court  passing  the  sentence.  This  also  is  the  effect  of 
thf)  ruling  of  Turner,  J.,  in  Empress  v.  Budh  Singh  (3),  where  that  learned 
Judge  pointed  out  that  "the  law  does  not  prohibit  the  Court  from  passing 
sentence  in  respect  of  each  offence  established,  but  it  declares  that  the 
offender  must  not  receive  for  such  offence  collectively  a  punishment  more 
severe  than  [66]  might  have  been  awarded  for  any  one  of  them,  or  for  the 

(1)  4  M.H.O.R.  App.  XXVII.  (2)  9  B.H.C.R.  172.  (3)  2  A.  101. 
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offence  formed  by  their  combination."     Again,  much  to  the  same  effect  is       1887 
the  ruling  of  the  Bombay  Court  in  Reg.  v.  Murar  Trikam  (1),  where  it  was     SEP.  16. 
held  that  when  more  than  one  offence  is  proved,  it  is  not  proper  to  convict 
only  of  one  and  to  acquit  of  the  other,  although  the  offences  may  be  cognate.      APPEL- 
This  view  of  the  law  is  much  the  same  as  that  held  in   Reg.  v.  Gulam       LATE 
Abbas  (2),  and  again,  by  the  same  Court,  in  a  later  case,  Reg  v.   Tukaya  CRIMINAL. 
bin  Tamana  (3),  but  the  view  is  not  altogether  consistent  with  the  ruling 
of  the  Madras  Court  in  the  case  of  Noiijan  (4)  and  of  this  Court  in  Queen    10*  98  = 
v.  Mungroo  (5).     The  ruling  of  the  Calcutta  High  Court  in  Empress  v.     7  A.W.H. 
Jubdur  Kazi  (6)  appears  to  throw  doubt  on  the  view  which  I  have  taken,    (1887)   271. 
but  that  ruling,  like  the  others,  refers  to  the  provisions  of  the  old  Criminal 
Procedure  Code   (Act  X  of  1872),    which   have  been  reproduced  in  s.  235 
of  the  persent  Criminal  Procedure  Code,  with  the  omission  of    such  provi- 
sions relating  to  the  measure  of  punishment  as  were  alien  to  procedure  and 
properly  belonged  to  the  province  of  substantive  law. 

In  Empress  v.  Ajudhia  (7)  my  brother  Straight,  dealing  with  tha 
Criminal  Procedure  Code  of  1872,  exoreased  the  view  than  "where  in  the 
course  of  one  and  the  same  transaction  an  accused  person  appears  to  have 
perpetrated  several  acts,  directed  to  one  end  and  object,  which  togather 
amount  to  a  more  serious  offence  than  each  of  them  taken  individually  by 
itself  would  constitute,  although  for  purposes  of  trial  it  may  be  convenient 
to  vary  the  form  of  charge  and  to  designate  not  only  the  principal  but  the 
subsidiary  crimes  alleged  to  have  been  committed,  yet,  in  the  interest's  of 
simplicity  and  convenience,  it  is  best  to  concentrate  the  conviction  and 
sentence  on  the  graver  offence  proved."  Proceeding  upon  this  view,  my 
learned  brother,  in  dealing  with  that  case,  convicted  the  accused  of  house- 
breaking  by  night  in  order  to  commit  theft  under  s.  457  and  directed  an 
acquittal  upon  the  charge  of  theft  in  a  dwelling-house  under  s.  380  of  the 
Indian  Penal  Code.  This  view  is  no  doubfc  in  accord  with  the  ruling  of  the 
Madras  High  Court  in  the  case  of  Noujan  (4)  to  which  I  have  already  refer- 
red, for  there  it  was  [67]  held  that  the  law  forbids  "two  punishments  for  an 
offence  so  compounded  that  one  substantive  offence  is  the  aim  of  the  other 
and  evidentiary  matter  of  the  intent  necessary  to  constitute  that  other." 
Similar  is  the  principle  upou  which  my  brother  Straight's  ruling  proceeds  in 
the  case  of  Queen- Empress  v.  Ram  Partab  (8),  where  the  two  offences  were 
those  of  being  ^  member  of  an  unlawful  assembly  causing  riot,  and  inflict- 
ing grievous  hurt.  Tbis  ruling  was,  however,  dissented  from  by  my  bro- 
ther Brodhurst  in  Queen- Empress  v.  Dunger  Singh  (9),  and  by  the  learned 
Chief  Justice  and  my  brother  Brodhurst  in  Queen- Empress  v.  Bisheshzr 
(10),  which,  so  far  as  I  know,  is  the  latest  ruling  of  this  Court  on  the 
subject. 

Having  considered  the  various  cases  to  which  I  have  referred,  I 
cannot  help  thinking,  with  due  respect,  that  the  main  reason  why  such 
conflict  of  decision  has  arisen  is  confusion  between  the  rules  of  law  regu- 
lating the  conviction  and  those  which  regulate  the  measure  of  punishment. 
An  act  or  a  series  of  acts  which  in  the  eye  of  the  substantive  criminal 
law  constitute  au  offence,  punishment  wherefor  is  imperatively  demanded 
by  the  law,  mu-f,  when  duly  proved  against  the  accused,  result  in  a  con- 
viction ;  and  whenever  there  is  conviction,  it  follows,  as  a  natural  sequence 
of  legal  thought,  that  there  must  be  a  punishment,  for  otherwise  the 
definition  of  "  offence"  in  s.  40  of  the  Indian  Penal  Code  would  be  scarcely 

(1)  5  B.  H.  C.  R.  3  Grown  Cases.        {*)  12  B.  H.  O.  R.  147.  (3)  I  B.  214, 

(4)  7  M.  H.  C.  R.  375.  (5)  N.  W.  H.  C.  B.  1874.  p.  293.    (6)  €  C.  718. 

(7)  2  A.    644.         (8)  6  A.  121.  (9)  7  A.  29.  (10)  9  A.  645. 
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1887  intelligible.  I  am  not  aware  of  any  rule  of  our  law  that  an  offence  when 
SEP.  16.  charged  and  proved  against  tbe  accused  is  to  result  either  in  a  verdict  of 
not  guilty  or  to  paps  unpunished,  whether  such  an  offence  is  or  is  not 
APPEL-  accompanied  by  another  offence,  and  whether  such  latter  offence  does  or 
LATE  ^oes  DO*;  overlap  or  include  the  former.  I  have  already  said  enough  to 
p  indicate  that,  in  my  opinion,  s.  71  of  the  Indian  Penal  Code  has  no  bear- 

ing upon  the  question  of  convictions,  but  relates  only  to  the  measure  of 
10  A.  58=  punishment  for  offences  falling  under  the  purview  of  that  clause.  I  have 
7  A.W  N.  al*o  saia  enough  to  indicate  that,  according  to  my  view  of  the  law,  neither 
(1887)271.  s.  35  nor  s.  236  of  the  Criminal  Procedure  Code  stands  in  the  way  of 
separate  convictions  and  separate  sentences  for  each  offence  of  which 
the  accused  is  found  guiity  in  the  satne  trial,  though,  as  a  matter  of 
substantive  law,  s.  71  of  the  Indian  Penal  Code  affects,  [68]  the  measure, 
or,  rather  the  limit,  of  punishment,  and,  as  a  matter  of  adjective  law,  s.  35 
of  the  Criminal  Procedure  Code  has  a  bearing  upon  the  s  ::ion 

with  reference  to  the  powers  of  the  Court  awarding  the  sentei.ce,  and  with 
reference  to  the  right  of  appeal. 

Applying  these  views  to  the  present  case,  I  am  of  opinion  that  there 
is  no  rule  of  our  criminal  law  which  would  enable  the  Court,  after  finding 
the  accused  guiity  of  an  offence,  to  refrain  from  passing  a  sentence  on  him 
as  punishment  for  such  offence,  and  therefore  the  learned  Sessions  Judge 
was  wrong  in  law  in  omitting  in  this  case  to  pass  a  sentence  upon  the 
accused  after  having  found  him  guilty  under  s.  170  of  the  Indian  Penal 
Code. 

It  now  remains  for  me  to  consider  whether,  in  the  exercise  of  the 
revisional  powers  of  this  Court,  I  should  disturb  the  amount  of  sentence 
passed  upon  the  accused.  The  decision  of  this  question  again  is  partly 
dependent  upon  considerations  of  law,  though  it  relates  only  to  the 
measure  of  the  punishment  to  be  awarded.  The  question  of  law  is 
whether,  under  tbe  circumstances  of  this  case,  the  offence  of  personating 
a  public  servant  under  s.  170  was  such  as  would  be  included  in  tbe  offence 
of  extortion  as  defined  in  s.  383  and  made  punishable  under  s.  384  of  the 
Indian  Penal  Code.  The  first  paragraph  of  s.  71  provides  that  "where 
anything  which  is  an  offence  is  made  up  of  parts,  any  of  which  parts  is 
itself  an  offence,  the  offender  shall  nofc  be  punished  with  the  punishment 
of  more  than  one  of  such  offences,  unless  it  be  so  expressly  provided." 
Tuis  rule  is  illustrated  in  the  Code  itself  by  illustration  (a)  to  the  section, 
and  it  is  clear  that  it  does  not  apply  to  the  present  case,  because  the 
offence  of  personating  a  public  servant  under  s.  170  is  not  any  part  of  the 
offence  of  extortion  to  which  ss.  383  and  384  relate.  Nor  is  the  second 
paragraph  of  s.  71  applicable,  because  neither  of  the  two  offences  with 
which  this  case  is  concerned  falls  under  several  definitions.  Tbe  question, 
then,  is  whether  tbe  case  falls  under  tbe  third  part  of  s.  71— in  other 
words,  whether  the  present  case  is  one  "where  several  acts,  of  which  one 
or  more  than  one  would  by  itself  or  themselves  constitute  an  offence, 
constitute,  when  combined,  a  different  offence  ;"  because  in  such  cases 
the  section  provides  that  "the  offender  shall  not  be  punished  with  a  more 
severe  punishment  [69]  than  the  Court  which  tries  him  could  award  for 
any  one  of  such  offences." 

Now  I  am  aware  that  it  has  been  held  in  some  cases  that  for  the 
decision  of  this  question  tbe  identity  of  the  evidence  produced  in  support 
of  the  prosecution  is  the  criterion,  but  I  confess  I  am  unable  to  adopt 
this  view.  S.  71,  an  I  have  already  said  more  than  once,  is  a  rule  of 
substantive  law,  and,  as  suob,  must  be  understood  to  refer  to  substantive 
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provisions  and  not  to  matters  of  evidence.  The  phrase  "  constitute  an  1887 
offence  "  as  it  occurs  in  the  section  must  be  understood  to  refer  to  the  SEP.  16. 
definitions  of  the  offences  as  enunciated  in  the  Code  itself,  irrespective 
of  the  identity  or  non-identity  of  the  evidence  whereby  the  several  acts  APPEL- 
are  proved.  In  this  view  of  the  law,  the  offence  of  personating  a  public  LATE 
servant  under  s.  170  cannot  be  dealt  with  as  a  constituent  element  of 
the  offence  of  extortion  as  defined  in  s.  383  of  the  Code,  even  though,  as 
in  this  case,  the  evidence  shows  that  but  for  the  former  offence  the  latter  10  A.  88  = 
offence  could  not  have  been  successfully  committed.  In  other  words,  the  7I.W.N. 
evidence  in  this  case  shows  that  but  for  personating  a  public  servant,  (1887)  271. 
the  accused  could  not  practically  have  had  the  means  of  putting  any 
person  in  fear  of  injury,  which  is  an  essential  element  of  extortion ;  but  I 
hold  that  this  circumstance  does  not  bring  the  two  offences  within  the 
purview  of  the  latter  part  of  s.  71  of  the  Indian  Penal  Code.  The  reason 
for  this  view  ia  that  the  offence  under  s  170  was  complete  as  soon  as  the 
accused  falsely  pretended  to  be  a  public  servant  as  an  octroi  officer,  and 
in  such  an  assumed  character  called  upon  Bam  Charan,  teli,  to  show 
proof  of  the  payment  of  octroi  duty,  and  threatened  him  with  injury. 
The  offence  thus  being  complete  in  itself,  it  could  not  merge  into  the 
offence  of  extortion  under  s.  383,  of  which  offence  personation  as  a  public 
servant  forms  no  necessary  ingredient.  Indeed,  the  offence  of  extortion 
as  defined  in  that  section  may  be  practised,  and  is  often  practised,  by 
private  individuals  assuming  no  pretended  authority  as  public  servants, 
aud  the  mere  circumstance  that  in  this  case  personating  as  a  public 
servant  was  utilized  as  a  means  of  extorting  money,  will  not  merge  the 
two  offences  into  one  or  entitle  the  accused  to  escape  conviction  under  both 
offences.  In  other  words,  I  hold  that  it  is  not  to  the  identity  or  non- 
identity  of  the  evidence,  nor  merely  to  the  individual  facts  of  each  case  as  to 
[70]  the  practicability  ofsthe  offence,  but  to  the  definitions  of  offences  as 
to  the  elements  of  the  corpus  delicti,  that  wo  must  look  for  deciding  the 
question  as  to  the  applicability  of  the  latter  part  of  s.  71  of  the  Indian 
Penal  Code  for  purposes  of  assessing  punishment.  And  inasmuch  as  the 
accused  in  this  case  has  been  found  guilty  both  under  s.  170  and  s.  384  of 
the  Indian  Penal  Code,  separate  sentences  should  have  been  awarded,  irres- 
pective of  the  provisions  of  s.  71  of  the  Indian  Penal  Code,  but  with  due 
regard  to  the  provisions  of  s.  35  of  the  Criminal  Procedure  Code.  The 
provisions  of  that  section,  however,  do  not  affect  this  case,  as  the  Magis- 
trate who  tried  the  accused  was  a  Magistrate  of  the  first  class,  and,  as 
such,  empowered  to  pass  tbe  sentences  which  he  did. 

For  these  reasons,  I  uphold  both  the  convictions  of  the  accused,  that 
is,  his  convictions  under  s.  170  and  s.  384  of  the  Indian  Penal  Code,  and 
setting  aside  so  much  of  tbe  order  of  the  learned  Sessions  Judge  as  omits 
to  pass  a  sentence  under  s.  170  of  the  Indian  Penal  Code,  I  direct  that  tbe 
record  be  so  amended  as  to  sentence  the  accused  to  three  months'  rigorous 
imprisonment  on  the  conviction  under  s.  170  of  the  Indian  Penal  Code, 
and  to  six  months'  rigorous  imprisonment  on  the  conviction  under  s.  384 
of  the  Indian  Penal  Code,  the  latter  sentence  to  commence  after  tha 
expiration  of  the  former.  And  I  my  add  that  I  have  so  apportioned  the 
punishment,  because  tha  former  offence,  though  the  original  one,  was 
subsidiary  to  the  latter  offence,  and  although  but  for  the  former  offence 
the  latter  might  on  the  facts  of  chis  case  have  been  impracticable,  the 
latter  is  the  graver  offense  in  the  eye  of  the  law. 

The  effect  of  this  amendment  of  the  record  does  not  alter  the  extent 
of  punishment  awarded  in  this  case,  as  I  do  uoi  think  that  the  two  offences 
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1887       when  combined  in  this  manner  require  a  severer  punishment.     And  I  have 

SRI'  16.      dwelt  upon  the  questions  of  law  at  such  length  because  if  the  two  offences 

of  which   the  accused  has  been  convicted  required  severer  sentences  than 

APPEL-      the  aggregate  amount  of   niue  months'  rigorous  imprisonment,  I  should 

LATE       have  felt  it  my  duty,  in  the  exercise  of  the  revisional  powers  of  this  Court 

CRIMINAL,  to  award  such  punishment  on  each  of  the  two  convictions  as  would  in  the 

aggregate  exceed  the  limit  of  nine  months'  rigorous  imprisonment. 
10  A.  58=  [71]   i  wish  to  add  that  what  I  have  said  as  to  separate  convictions 

7  A.W.N.  requiring  separate  sentences  must  not  be  understood  to  lay  down  any  rule 
(1887)274.  a3  fco  cases  in  which  the  accused  is  charged  with,  tried  for,  and  convicted 
of  only  one  offence,  and  the  facts  proved  might,  if  taken  piecemeal, 
constitute  minor  offences  forming  ingredients  of  the  graver  offence  of 
which  the  accused  has  been  found  guilty.  In  such  cases  only  one  sentence 
would,  of  course,  be  all  that  is  required  by  the  law. 

Convictions  affirmed  ;  sentences  altered. 


10  A   71  =  8  A.W.N.  (<888)   1. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Straight  and   Mr.  Justice  Mahmood. 

SARJU  PRASAD  AND  ANOTHER  (Judgment- deb  tors)  v.  SITA  BAM 
(Decree- holder)*     [26th  October,  1887.] 

Lim\tatior. — Execution  of  decree— Application  /or  exicution  withdrawn  by  decree-holder 
—ActXVoflfin   (Limitation  Act),   sch.  ii.  No.  179  (4)— Civil  Procedure  Code 
ss.  373,  374,  647. 

8.  647  of  the  Civil  Procedure  Code  makes  ss.  373  and  374  applicable  to  proceed- 
ings  in  execution  of  decree.  Kifayat  Alt  v.  Ram  Singh  (1)  and  Pirjade  v,  Pirjade 
(9i  followed.  Tarachand  Megraj  v.  Kashinath  Trimbag  '3)  and  Bamanandan 
Chetti  v.  Periatumbi  Shervai  4),  dissented  from. 

A  first  application  (or  execution  of  a  decree  was  withdrawn  by  the  decree- 
hi.lder  on  Recount  of  formal  defects,  f,he  Court  returning  the  application,  but 
without  giving  permi?sion  to  the  decree-holder  to  withdraw  with  leave  to  take 
fresh  proceedings. 

dela  that,  with  reference  to  the  second  paragraph  of  s.  373  read  with  a.  647  of 
the  Code,  the  decree  holder  was  precluded  from  again  applying  for  execution;  but 
that,  tven  assuming  that  permission  to  apply  again  could  bs  inferred  from 
the  action  of  the  Court  in  returning  the  application,  s.  374  wag  appli<nble  so  as  to 
make  a  subsp'.-juent  application  presented  five  years  after  the  decree  was  barred  by 
limitation,  with  reference  to  art.  179  of  the  Limitation  Act. 

[Overruled.— 17  A-  106  (111,  112)  (P.C.) ;  Not  F.— 26  B.  76  (81)  =3  Bom.  L.R.  431,  18 
•••'.;  22  P.R.  (1905)=57  P. L.R.  (1905)  ;  F.-ll  A.  223;  12  A    J79  ;  12  A.  392 
(395) ;  R.— 8  A.W.N.    (1888).  295,  9  A.W.N.  (1889),  204  ;  Cons.  8  A.W.N.  (1888) 
253  ;  D.— 10  A.W.N.  (1890),  9.] 

THIS  was  a  reference  to  a  Division  Bench  by  Mahmood,  J.  The  facts 
are  sufficiently  stated  in  the  order  of  reference,  which  was  as  follows : 

MAHMOOD,  J.— The  facts  necessary  for  the  decision  of  the  main 
question  of  law  raised  by  the  argument  of  the  learned  pleader  for  [72] 
the  appellant  are  these.  The  decree  sought  to  be  executed  was  passed  on 
the  22nd  Mav,  1878,  and  an  aoplication  for  execution  thereof  was  mada 
on  the  14th  February,  1881,  and  such  application  having  been  made  more 
than  ore  year  after  the  decree,  a  notice  was  issued  to  the  judgment-debtor 

*  Second  Appeal.  No.  9245  of  1986,  from  a  decree  of  C.  Donovan  E=q.  District 
Judge  of  Benares,  dated  the  8th  September.  1886,  modifying  a  decree  of  Babu  Mriton- 
joy  Mukerji,  Subordinate  Judge  of  Benares,  dated  the  2nd  July,  1836. 

(1)  7  A.  359.  (2)  6  B.  681.  (g)  10  B.  62.  (4)  6  M.  260. 
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on  the  25ih  June,  1881  ;  bub    the    application  was    objected  to  by  the       1887 
judgment-debtor  upon  the  ground  that  it  was  not  in  due  form,  and  the     OCT.  26, 
conclusion    contained    therein    was  erroneous.     Thereupon    the    decrea- 
holder's  pleader  stated  to  the  Court  that  the  prosecution  of  the  application     APPEL- 
was  not  then  desired,  and  that  the  execution-ease  migha  be  struck  off,  and       LATE 
the  decree,  which  had  been  filed  with  Che  application,  might  be  returned.      CIVIL. 
The  Subordinate  Judge  thereupon   struck  off  the  case  and  directed  that 
the  decree  should  be  returned  to  the  decree-holder,  which  appears  to  have   10  *•  71=a 
been  done.  8  A.W.N. 

The  present  litigation  has  arisen  from  an  application  made  by  the  (1888)  1. 
decree-holder  on  the  14th  February,  1884,  and  it  was  met  by  a  plea  that  the 
previous  Replication  of  t;he  14!;h  February,  1881,  having  baen  withdrawn  on 
the  24th  Dacember,  1883,  the  present  application  was  barred  by  limitation. 
The  Court  of  first  instance  disallowed  the  objection,  upon  the  ground  that 
the  present  application  for  execution,  having  beau  filed  within  three  years 
from  the  preceding  application,  was  within  limitation.  Upon  appeal,  the 
learned  Judge  has  upheld  the  order  of  tha  first  Court,  and  the  main  point 
raised  in  second  appeal  is  whether  the  action  of  the  decree-holder  in  having 
the  former  application  struck  off  on  the  24th  December,  1883,  bars  the 
present  application. 

The    determination    of   this   question    seems    to   depend    upon    the 
following  points  : — 

(1)  Whether  ss.  373  and  374,  read  with  s.  647,  of  the  Civil  Procedure 
Code,  are  applicable  to  applications  for  execution  of  decree. 

(2)  If  so  whether  the  withdrawal  of  the  decree-holder  from  present- 
ing his  former  application  of  the  14th    February,    1881,    renders    thai; 
application    unavailable   for   the    purpose  of   limitation  under  cl.   (4)   of 
art.  179,  sch.  ii  of  Limitation  Act  (XV  of  1877). 

(3)  Whether  the  notice   issued  to  the  judgment-debtor  on    the  25th 
June,  1881,  was,  under  the  circumstances,   such    notice  as   [73]    cl.  (5), 
art.  179,   sch.   ii  of  the  Limitation  Act  contemplates   for  the  purposes    of 
calculating  limitation. 

Upon  the  two  first  points  there  is  a  conflict  of  decisions.  Whilst  the 
ruling  of  the  Madras  High  Court  in  Ramanandan  Ghetti  v.  Periatambi 
Shervai  (1)  tends  to  show  that  an  application  for  execution,  though 
informal  and  not  prosecuted,  but  returned  for  amendment,  is  sufficient  to 
save  limitation,  the  Bombay  High  Courb  held  a  contrary  view  in  Pirjade 
v.  Pirjade  (2)  by  applying  s.  374  read  with  s.  647  of  the  Code  to  applica- 
tions for  execution  of  decree,  and  this  last  case  was  followed  by  Oldfield,  JM 
with  my  concurrence  in  Kifayat  Ali  v.  Bam  Singh  (3).  But  in  a  more 
recent  case,  Sargeut,  C.J.,  in  Tarachand  Megraj  v.  Kashinath  Trimbak  (4), 
dissented  from  the  rule  laid  down  in  Pirjade  v.  Pirjade  (2),  and  held 
that  the  provisions  of  ss.  373  and  374  wore  not  applicable  to  applications 
for  execution,  notwithstanding  s.  647  of  the  Code,  and  that,  therefore, 
even  an  application  for  execution  which  has  been  withdrawn  by  the 
decree-holder  with  permission  to  apply  again  was  not  affected  for  purposes 
of  limitation  under  cl.  (4),  art.  179,  sch.  ii  of  the  Limitation  Act ;  and  in 
laying  down  this  rule,  the  learned  Chief  Justice  relied  upon  the  principle 
of  a  Full  Bench  ruling  of  the  Calcutta  High  Court  in  Eshan  Chunder 
Bose  v.  Parannath  Nag  (5).  Under  this  state  of  the  law  I  do  not  think 
tnaG  the  questions  involved  in  Che  two  first  points  are  free  from  difficulty. 

Again,  so  far  as  the  third  point  is  concerned,   the  ruling  of  this  Court 

il)  6  M.  250.  (2)  6  B.  681.  (3)  7  A.  359. 

U)  10  B.  62..  (5)  22  W.R.  512. 
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in  Behari  Lai  v.  Salik  Ram  (1)  is  important ;  but  in  that  case,  there  being 
a  difference  of  opinion  between  Pearson  and  Spankie,  JJ.,  the  appeal  was 
referred  to  Oldfield,  J.,  under  s.  575  of  the  Civil  Procedure  Code  (Act  X 
of  1877),  and  the  last-named  Judge  disposed  of  the  case  by  agreeing  with 
Pearson,  J.,  but  without  consulting  the  two  learned  Judges  who  had 
differed  in  opinion — a  procedure  which,  according  to  the  latest  interpreta- 
tion of  that  section  in  Rohilkhand  and  Kumaun  Bank,  Limited  v.  Row  (2) 
was  not  in  strict  accord  with  the  intention  of  the  Legislature  in  framing 
that  section.  Moreover,  the  ruling  in  that  case  impugned  an  [74j 
earlier  ruling  of  this  Court  in  Franks  v.  Nunsh  Mai  (3),  and,  under 
the  circumstances,  I  can  scarcely  regard  the  points  in  this  case  as  defi- 
nitely settled  by  the  case-law. 

I  may  also  add  that  in  some  recent  cases  the  Lords  of  the  Privy 
Council  have  applied  the  principles  of  the  rule  of  res  judicata  as  defined 
in  s.  13  of  the  Civil  Procedure  Code  to  proceedings  in  execution  of 
decrees,  and  those  cases  were  referred  to  by  Field,  J.,  in  Bandey  Karimv. 
Romesh  Ghunder  Bundopadhya  (4)  ;  but  that  learned  Judge  went  on  to 
say: — "We  do  not,  on  the  present  occasion,  purpose  to  go  into  this 
broad,  general,  and  probably  difficult  question,  whether  the  principle  of 
res  judicata  as  enunciated  in  s.  13  of  the  Code  of  Civil  Procedure  applies 
in  all  its  generality  to  proceedings  after  decree."  It  seems  to  me  that, 
so  far  as  our  Civil  Procedure  Code  is  concerned,  probably  the  only 
authority  by  which  the  rule  of  res  judicata  as  contained  in  s.  13  of  the 
Code  can  be  applied  to  execution  cases  is  s.  647  of  the  Code ;  and  if  this 
is  so,  there  seems  analogical  reason  for  holding  that  the  provisions  of 
as.  373  and  374  of  the  Code  would  also  be  applicable  to  such  cases, 
without  interference  with  the  provisions  of  art.  179,  scb.  ii  of  the 
Limitation  Act.  But  I  do  not  think  that  I  should,  sitting  here  as  a 
single  Judge,  dispose  of  these  important  questions  of  law,  notwithstand- 
ing the  conflict  of  decision  which  I  have  pointed  out,  and  indeed  if 
I  had  the  power  under  the  Eules  of  this  Court  to  refer  the  case  to  the  Full 
Bench,  I  should  probably  have  done  so.  But  under  the  Eules  of  the  llth 
June  1887,  I  can  only  refer  this  case  to  a  Division  Bench  consisting  of  two 
Judges,  and  I  do  so  accordingly. 

Lala  Juala  Prasad,  Munshi  Hanuman  Prasad,  and  Munshi    Madho 
Prasad,  for  the  appellants. 

Munshi  Kashi  Prasad  and  Lala  Lalta  Prasad,  for  the  respondent. 

JUDGMENT. 

STRAIGHT,  J. — This  is  a  second  appeal  from  an  order  of  the  Judge  of 
Benares,  passed  on  the  execution  side,  on  the  8th  September,  1886.  The 
execution-proceedings  in  which  it  was  passed  had  reference  to  a  decree, 
dated  the  22nd  May,  1878,  and  the  application  for  execution  with  which 
it  deals  was  dated  the  14th  [75]  February,  1884.  The  whole  question 
involved  in  this  appeal  is  whether  that  application  of  the  14th  February, 
1884,  is  prohibited  by  any  rule  of  procedure  or  of  limitation,  which  the 
lower  Courts  have  held  it  is  not. 

The  first  application  for  execution  of  the  decree  was  made  upon  the 
14th  February,  1881,  and  it  is  in  reference  to  that  application  and  to  what 
took  place  upon  it,  that  the  questions  involved  in  the  discussion  that  has 
taken  place  before  us  are  concerned.  It  seems  that  after  notice  of  that 
application  of  the  14th  February,  1881,  had  been  given  to  the  judgment- 
debtor,  he  appeared  and  objected  to  the  form  of  the  application  upon  the 
ground  that  there  bad  been  a  miscalculation  in  the  application  as  to 
(1)  1  A,  676.  (2)  8  A.  468,  (3)  N.W.P.,  H.C.B.  1875,  p.  79,  (4)  9  0.  65, 
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the  amount  covered  by  the  decree  in  respect  of  which  execution 
was  sought.  And  it  seems  there  can  be  no  doubt  that  there  was  a 
miscalculation,  because  such  was  admitted  to  be  the  case  by  the 
pleader  for  the  decree-holder.  Accordingly,  on  the  24th  December, 
1883,  the  application  having  been  pending  in  the  Court  for  that 
long  period  of  time,  an  order  was  made  by  the  Court,  the  terms  of  which  it 
is  not  necessary  for  me  to  recapitulate  at  length,  but  they  have  been  expli- 
citly translated  for  my  benefit  by  my  brother  Mahmood,  and  they  come  to 
this,  that  the  application  was  struck  off  at  the  request  of  the  decree- 
holder's  pleader,  and  that  the  copy  of  decree  which  had  been  filed  with 
the  application  was  returned  to  him.  It  is  to  be  observed  that  in  that 
order  of  the  Court  it  is  recited  that  the  decree-holder's  vakil  stated  in 
terms  that  "  for  the  present  we  are  not  anxious  to  carry  on  the  execution 
proceedings*,  and  we  therefore  apply  that  the  case  may  be  struck  off." 
That  being  so,  I  now  come  to  the  application  with  which  we  are  more 
immediately  concerned,  vis.,  that  of  the  14th  February,  1884.  And  I 
have  to  consider  whether,  having  regard  to  what  took  place  in  respect  of 
the  application  of  the  14th  February,  1881,  we  can  adopt  and  act  upon 
and  we  ought  to  adopt  and  act  upon  the  provisions  contained  in  ss.  373 
and  374  of  the  Civil  Procedure  Code  ;  becaus?,  if  those  provisions  are 
applicable  to  this  case,  then  undoubtedly  the  Courts  below  were  wrong 
in  allowing  the  execution  of  the  decree,  and  the  decree  cannot  be  executed. 
Now  I  do  not  hesitate  to  say,  and  in  making  the  remark  I  am  only  recapitu- 
lating what  I  have  hitherto  always  desired  to  lay  down  in  these  matters,  that 
I  am  [76]  anxious,  as  far  as  I  possibly  can,  to  have  introduced  into  the 
conduct  of  execution  proceedings  as  much  of  the  regularity  and  precision 
of  procedure  as  is  applicable  to  the  trial  of  original  suits  as  is  reasonably 
possible  ;  and  s.  647  of  the  Civil  Procedure  Code  contemplates  the  adoption 
by  the  Courts,  as  far  may  be  applicable,  of  the  formalities  of  procedure, 
80  that  in  the  transaction  of  their  miscellaneous  business  they  may  have 
certain  well-understood  landmarks — if  I  may  so  call  them— to  guide  them 
in  the  conduct  of  that  branch  of  their  judicial  work.  Speaking  generally, 
it  seems  to  me  that  the  assimilation  of  the  provisions  of  ss.  373  and  374 
to  execution  proceedings  is  hignly  desirable,  and  with  the  profoundest 
respect  for  the  learned  Chief  Justice  of  Bombay,  Sargent,  C.J.,  and  for 
the  view  he  expressed  in  Tara  Chand  Megraj  v.  Kashinath  Trimbak  (1), 
I  fail  myself  to  see  how,  by  importing  the  provisions  of  those  sections  of 
the  Code  into  execution  proceedings,  any  violence  will  be  done  to  the 
terms  of  the  operation  of  art.  179  of  the  Limitation  Law.  It  seems 
to  me  that  while  on  the  one  hand  it  is  perfectly  possible  to  have  an  applica- 
tion for  execution  made  in  accordance  with  law  which  will  render  the 
terms  of  art.  179  of  the  Limitation  Act  perfectly  and  properly  applicable, 
so  on  the  other  it  is  equally  possible  to  have  such  a  condition  of  things 
as  an  application  for  execution  made  and  withdrawn  under  s.  373,  in 
which  state  of  things  the  limitation  of  art.  179  of  the  Limitation  Act  will 
not  be  applicable,  because  no  application  in  accordance  with  law  has  been 
made,  whereas  the  special  limitation  of  s.  374  of  the  Civil  Procedure  Code 
will  be  applicable.  Therefore,  as  I  said  before,  I  do  not  myself  see  that 
there  will  be  any  conflict  between  the  sections  of  the  Civil  Procedure 
Code  to  which  I  have  referred  and  art.  179  of  the  Limitation  Act.  Now, 
looking  to  the  terms  of  the  order  of  the  Court  passed  in  this  matter  upon 
the  24th  December,  1883,  it  is  obvious  not  only  that  the  pleader  for  the 
decree-bolder  knew  that  there  were  defects  in  his  application,  but  further, 

(l)  10  6.  62 
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1887       he   in   explicit  terms  stated    that  he   did  not   desire,  for  the  present,  to 
OCT.  26.     proceed  with  the  execution  :  and  I  confess  that  it  would  seem  to  me  to  be 
almost    a    contradiction    in  terms  to  say  that;    an  application  dealt  with 
ArpEL-     ^3   thj8  was,  was   an   application   for  execution  in  accordance    with  law, 
LATB       such  as  would    save    the    course    of    ordinary  limitation    running.     On 
CIVIL.      [77]  the  contrary,  it  seems  to  me  that  the  state  of  facts,  as  they    appear 
from  the    terms  of  that  order,  are  such  that  we  are  fully  warranted  in 
10  A.  71=   applying  s.  373  of  the  Civil  Procedure  Code,  if  it  is  applicable  to  what 
8  A.W.N.     j.00k  piace  in  respect  of  the  application  of  the  14th  February,   1881,  and  I 
(1888)  1.      mygeif  have  no  doubt  whatever,  reading  s.  647  of  the  Code  in  conjunction 
with  ss.  373  and   374  of  the  Code,    that   those   sections  are    applicable. 
Moreover,  I  am  fortified  in  this  view  by  tha  opinion   expressed  by  my  late 
brother  Oldfield   and  approved  by    my  brother  Mahmood  in  the  case  of 
Kifayat  Ali  v.  Bam  Singh  (1),  and  I  am  prepared  unhesitatingly  to  follow 
that  ruling,  and  accept   the  principle  therein  laid  down,  that  s.  373  of  the 
Civil  Procedure  Code  is  applicable  to  execution  proceedings,  so  far  as  may 
be.     With  regard  to   that  case  of  my  brothers  Oldfield  and    Mahmood,    I 
may  further  say  that    they  therein  adopted  a  ruling  of  the  Bombay  High 
Court,  in  Pirjade  v.  Pirjade  (2),  and  it  seems  to  me  that  the  reasoning  of 
Melville,  J.,  as  stated  in  his  decision  in  that  case,  is  of  a  character  to  com- 
mend itself  to  one's  better  judgment,  and  I  aoprove  the  grounds  on  which  ha 
proceeded.    While  he  seems  to  me  conclusively  to  point  out  why  there  need 
be  no  conflict  or  hostility  between  tbe   provisions    of  the  Civil  Procedure 
Code  and   the  Limitation   Act,  the  learned  Chief  Justice  of  the  Bombay 
High  Court,  Sargent,  C.  J.,  although  he  seems  to  indicate  that  there  may 
be  some  such  conflict,  does  not  point  out  what  that  conflict  is. 

Adopting  the  view  of  the  two  judgments  I  have  mentioned,  how  does 
it  meet  the  circumstances  of  this  case,  and  what  portion  of  s.  373  of  the 
Code  fits  into  the  particular  circumstances  of  the  case  ? 

As  regards  the  first  paragraph  of  that  section,  it  is  clear  that  it  has 
no  applicability  at  all,  because  no  leave  or  sanction  was  given  by  the  Court 
to  the  withdrawal  of  the  application  of  the  14th  February,  1881,  witb  leave 
to  institute  fresh  proceedings  upon  the  same  basis.  But  paragraph  2  of 
s.  373  of  the  Code  undoubtedly  does  apply  to  the  circumstances,  in  my 
opinion.  The  application  was  withdrawn  at  the  instance  of  tbe  pleader 
for  the  decree-bolder,  and  with  the  distinct  intimation  that  "  for  the 
present  we  are  not  anxious  to  carry  on  the  execution  proceedings  ;"  but 
no  permission  was  given  to  withdraw  with  leave  to  take  fresh  proceedings.  I 
am  [78]  of  opinion,  and  disposed  to  think,  that  the  prohibition  contained  in 
the  latter  portion  of  that  section's  second  paragraph  has  application  ;  that 
it  was  not  open  to  the  decree-holder  to  make  the  application  which  he  has 
now  made. 

But  further  than  that,  even  if  one  can  assume  here  for  a  moment  that 
permission  is  to  be  inferred  from  the  action  of  the  Courb  in  returning  the 
petition  for  execution  to  decree  holdar,  s.  374  of  the  Code,  with  its  specific 
and  special  limitation  steps  in,  and  the  present  application  of  the  14th 
February,  1884,  would  be  barred,  because  it  was  not  made  within  three 
years  from  the  date  of  the  decree,  the  application  of  the  14th  February,  1881, 
having  become  a  nullity  by  reason  of  the  withdrawal  of  the  petition. 

So  it  must  be  looked  upon  that  there  was  an    unbroken    interval    of 
time  from  tbe  date  of  the  decree,  22nd  May,  1878,  till  the  14th  February, 
1884,  when  tbe  application,  now  the  subject-matter  of  appeal,  was  present- 
ed before  the  Subordinate  Judge.     That  being  so,  it  seems  to  me  that  this 
(U  ?  A.  359.  <2)  6  B.  681. 
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present  application  is  undoubtedly  barred,  and  that  the  decree-holder  is        1887 

not  entitled  to  pray  in  aid  the  proceedings  which  commenced  in  1881  and     OCT.  26. 

terminated  in  1883.     What  I  mean  to  say  is  this,  that  all  that  took  place 

with  regard   to  the  proceedings  commencing  on  the  14th  February,  1881,     APPEL- 

and  ending  on  the  24th  December,  1883,  must  be  struck  out,  and  they       LATE 

cannot   be  regarded  as'  constituting  an  application  on  which  the  decree-      ClVIL. 

holder  can  rely.     This  being  the  view  that  I  take  cf  the  matter,  it  seems 

to   noe   that  this   appeal   ought  to  be  decreed,  and  I,  therefore,  decree  the   10  *•  71  = 

appeal  and,  reversing  the  orders  of  the  Courts  below,  hold  that  the  appli-     8  A.W.N. 

cation   of  the  decree-bolder  for  execution  should   be  dismissed,  and  the     (1888)1, 

judgment-debtors  are  entitled  to  have  their  costs  in  all  the  proceedings. 

MAHMOOD,  J. — I  am  of  the  same  opinion,  and  as  my  learned  brother 
has    already    stated    the   various    aspects    of    the   question  of  law  which 
induced   me  to  refrain  from  deciding  the  case  myself,   sitting  as  a  single 
Judge,    and   to  refer  it  to   a  Division   Bench  consisting  of  two  Judges, 
I  need  not  say  much.     I  have  only  to  say  that  it  seems  to  me  that,  upon 
general  principles,   all  rules  of  procedure  or  adjective  law  which  provide 
pleas   in   bar   to  the   action  are   rules  of   convenience  which   should  be 
applicable  as   much  to  all  [79]  miscellaneous  proceedings  (be  they  in  the 
nature  of  applications  for  execution  or  any  other  class  of  applications)  as 
they  are  applicable  to  regular  suits.     To  take  as  an  example  the  plea  of 
res  judicata:  it  is  based  upon  the  maxim  "  Nemo  'lebet  bis  vcxari  pro  una 
et  eadem  causa,"  which  is  a  maxim  of  wider  application  and  has  application 
to  regular  as  well  as  miscellaneous  proceedings.    For,  why  should  a  judg- 
ment-debtor   be  harassed   twice,   unless  there  is   a  reason   admitting  of 
explanation   that  the  second  application  is  not  in  fact  a  harassing  twice  ? 
Such  as  the  decree  not  being  paid  off  at  all  or  only  partially   satisfied,  in 
which  case  the  doctrine  of  res  judicata  will  not  s»pply,  for  reasons    into 
which  I  need  not  enter  in  detail  for  the  purposes  of  this  case.     But  where 
no  such  explanation  is  given  the  doctrine  will  apply ;  as  in  the  two   cases 
to  which  I  alluded  in  iny  order  of  reference  it  has  been  laid  down  that  res 
judicata  is  applicable  to  orders  made  in  execution  proceedings.     But  this  is 
no  longer  an  open  question  for  the  Courts  in  India,  after  the  expression  of 
opinion  of  their  Lordships  of  the  Privy  Council  that  the  law  of  res  judicata 
is  applicable  to  execution  proceedings.     I  have  said   so  much   about  the 
rule  of  res  judicata  because,  so   far  as  I  can  see,   the  operation  of  other 
pleas  in  bar  of  an  application    or    a    suit,    such    as    ss.    373    and    374 
of  the  Civil  Procedure    Code    comtemplate,    and    upon    which    sections 
nay  brother  has    already    fully    dwelt,    fall    under    the    same    category 
as  the    plea    of    res    judicata,    because    they    are    all    pleas    in  limine 
barring  the  action.     My  learned  brother  has  already  said  that  the  operation 
of  those  two  sections  is  almost  imperatively   required,  not  only  by  the 
express  terms  of  s.  647  of   the  Civil  Procedure   Code,   but  also  by  the 
general  principles  of  convenience  and  regularity  of  proceedings.     There  is, 
of  course,  a  conflict  of  decisions,  to  which  my  referring  order  alludes,  and 
it  simply  comes  to  this,  that  the  learned   Judges   who  decided  the  case  of 
Pirjade  v.  Pirjade  (1),  and  which   was  followed   by   Mr.  Justice  Oldfield 
and  myself  in  the  case  of  Kifayat  Ali  v.  Ram  Singh  (2),  took  one  view  of 
the  matter — a  view  approved   by   my  learned  brother  Straight — and   the 
Madras  case  of  Bamanandan  Ohetti  v.  Periatambi  (3)  and   the  present 
Chief  Justice    of  Bombay  took   the   opposite  view.     It  was,   indeed,  out 
of  respect   due  to   the  learned  Chief  Justice   of  Bombay,    and  also  to  the 
view  taken  by  the    Madras  Court,  that  I  did  not  undertake   [80]  the 
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responsibility  of  deciding  the  case  myself.  I  have,  however,  no  onger  any 
doubts  left  now.  If  it  is  a  true  doctrine,  regulating  the  principle  upon 
which  the  rules  of  procedure  should  proceed,  that  chose  rules  aim  at 
facilitating  the  administration  of  justice  by  promoting  the  convenience  of 
the  parties  by  preventing  recurrence  and  repetition  of  points  already 
adjudicated  upon,  there  is  no  reason  why  all  the  principles  contained  in 
Chapter  XXII  of  the  Civil  Procedure  Code  should  not  be  applied  to 
execution  proceedings.  Indeed,  as  one  who  has  acted  as  a  Court  of  first 
instance  in  the  mufasal  for  some  time,  I  have  applied  the  provisions 
contained  in  that  chapter  to  proceedings  in  execution.  And  if  that  chapter 
were  not  applicable  to  such  proceedings,  there  would  scarcely  be  any 
provisions  to  enable  the  parties  to  a  decree  to  enter  into  any  compromise. 
I  have  added  these  few  remarks  simply  because  the  case  has  taken  up  the 
time  of  two  Judges  instead  of  one.  I  entirely  concur  in  the  order  of  my 
learned  brother  Straight. 

Appeal  allowed. 


10  A.  80  =  8A,W.N.  (1888)  7. 

APPELLATE  CIVIL. 

Before  Mr,  Justice  Straight. 


KIRPA  DAYAL  (Petitioner)  v.  RANI  KISHORI  AND  OTHERS  (Objectors) .* 
[3rd  November,  1885.] 


Temporary  injunclion- 
of  decree. 


•Civil  Procedure  Cods,  s.  492 — "  Wrongfully"  soZJ  in  execution 


An  objection  made  under  s.  278  of  the  Civil  Procedure  Code  to  the  attachment 
in  execution  of  a  decree  cf  a  mortgage  bond  of  which  the  objector  claimed  to  be 
the  assignee  from  the  judgment-debtors  under  an  instrument  dated  prior  to  the 
attachment  was  disallowed  ;  ar/d  the  objector  then  brought  two  suits  against  the 
decree-holder  and  the  judgment-debtors,  in  which  he  claimed  'at  a  declaration 
of  his  right  to  the  bond,  and  (6i  to  recover  a  Rum  of  money  from  the  judgment- 
debtors  on  the  basis  of  the  assignment.  The  first  Court  dismissed  both  suits,  on 
the  ground  that  the  alleged  assignment  WAS  a  collusive  transaction  entered  into 
after  the  attachment  between  the  objector  and  the  judgment-debtors  for  the 
purpose  of  defeating  the  attachment.  Pending  an  apoeal  to  the  High  Court,  the 
objector  applied  to  that  Court  for  a  temporary  injunction  under  s.  492  of  the 
Code,  restraining  the  .decree-holder  from  bringing  the  bond  to  sale  in  execution 
o'  the  decree. 

Eeld  that  although  in  suoh  cases  the  provisions  of  s.  492  should  be  applied 
with  the  greatest  care,  one  of  the  objects  of  the  Legislature  in  pissing  that 
section  was  to  guard  as  far  as  possible  against  multiplicity  of  suits,  and  as 
[81]  muny  complications  probably  resulting  in  further  litigation  were  likely  to 
arise  if  the  decree-holder  were  allowed  to  proceed  with  the  execution  sale,  and  no 
practical  injury  to  anyone  would  be  caused  by  restraining  her  from  so  doing 
until  the  decision  of  the  appeal,  a  temporary  injunction  should  be  granted, 
subject  to  security  being  given  by  the  applicant. 

[Overruled.  26  A.   311(312,   31M|  =  A.W.N.  (1904),   37  ;  P.,   32  A.  79    (83)  =  7  A.LJ. 
932  =  7  Ind.  Cas.  183  ;  R.,  2  L.B.R.  89  (90). J 

THE  facts  of  this  case  are  sufficiently  stated  in   the  judgment  of  the 
Court. 

Mr.  G.  E.  A.  Boss  and  Pandit  Bishambhar  Nath,  for  the  appellant. 
Munshi  Hanuman  Prasad  and  Baboo Ratan  Chand,  for  the  respondents. 


•Application  in  P.  A.  No.  107  of  1884,  under  s.  492  of  the  Civil  Procedure  Code. 
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JUDGMENT. 

STRAIGHT,  J. — This  is  an  application  for  an  interim  injunction  under 
a.  492  of  the  Civil  Procedure  Code.  The  following  are  the  circumstances 
under  which  it  has  been  preferred : — Sah  Kirpa  Dayal,  the  applicant 
before  me,  is  the  alleged  assignee  by  an  instrument  of  the  17th  April, 
1881,  of,  among  other  things,  the  rights  as  mortgagee  of  the  three  persons, 
Chunni  Lai,  Manik  Earn  and  Kishen  Das,  under  a  mortgage  executed  on 
the  20th  June,  1876,  by  one  Laik  Singh,  for  Rs.  7,000.  On  the  5th  May, 
1881,  Musammat  Rani  Kiahori  instituted  a  suit  for  the  recovery  of 
Rs.  22,926-10-9  from  Chunni  Lai,  Manik  Ram  and  Kishen  Das,  and, 
on  the  20tb  September  following,  obtained  a  decree  from  the  Subordinate 
Judge  of  Mainpuri.  While  this  suit  was  pending  Musammat  Rani  Kishori, 
on  the  17ta  May,  1881,  obtained  an  interim  attachment  of  the  bond  for 
Rs.  7,000  as  then  being  in  the  hands  of  the  three  defendants,  and  subse- 
quently, on  the  13th  June, a  further  attachment  directed  to  Sah  Kirpa  Dayal, 
the  now  applicant,  into  whose  possession  it  had  passed,  and  the  attachment 
was  perfected  on  the  29th  of  the  same  month.  Objections  were  then  filed 
by  Sah  Kirpa  Dayal,  but  were  disposed  of  adversely  to  him,  and  he  then 
instituted  two  suits,  one  against  his  three  assignors  and  Mussammat  Rani 
Kishori  to  have  the  instrument  of  the  17th  April,  1881,  and  his  right  there- 
to declared  valid,  the  other  to  recover  Rs.  19.284-3-6  from  his  three 
assignors  upon  the  basis  of  the  assignment — Musammat  Rani  Kishori 
upon  her  own  application  being  joined  as  a  party.  Both  these  suits 
were  filed  in  the  Court  of  the  Judge  of  Mainpuri,  who,  on  the  21st 
August,  1882,  at  the  instance  of  Sah  Kirpa  Dayal,  issued  an  injunction  to 
restrain  Musammat;  Rani  Kishori  from  bringing  the  instrument  of  the  17th 
[82]  April,  1881,  to  sale  in  execution  of  her  decree  of  the  20th  September, 
1881.  Tnis  order  was  upheld  in  appeal  by  this  Court.  The  two  suits  of 
Sah  Kirpa  Dayal  were  subsequently  tried  together  by  the  Judge  of 
Mainpuri,  who,  on  the  7th  of  June  last,  found  that  the  alleged  assignment 
of  the  17th  April,  1881,  was  in  fact  made  after  the  attachment  issued 
at  the  instance  of  Musammat  Rani  Kishori  on  the  17th  May,  1881,  in 
collusion  between  the  three  assignors  and  Sah  Kirpa  Dayal  with  the  object 
of  defeating  such  attachment,  and  he  dismissed  both  the  suits  brought  by 
the  latter.  Sah  Kirpa  Dayal  filed  an  appeal  in  this  Court  from  the 
decision  of  the  Judge  on  the  28th  July  last,  and  on  the  29th  of  the  same 
month  preferred  the  application  which  I  now  have  to  dispose  of.  It  is 
not  without  some  hesitation  that  I  have  come  to  the  conclusion  to  grant 
it,  my  chief  difficulty  being  caused  by  the  word  "  wrongfully  "  in  s.  492  of 
the  Code  under  which  it  is  presented.  It  seems  to  me  that  we  cannot  be 
too  careful  as  to  the  mode  in  which  we  permit  the  machinery  of  the 
Courts  to  be  used  for  the  purpose  of  enabling  a  plaintiff  in  one  suit 
to  delay  a  decree-holder  in  another  from  obtaining  the  fruits  of  his 
judgment  by  executing  his  decree  in  ordinary  course  against  the  property 
of  his  judgment-debtor.  At  the  same  time  it  is  of  course  most  desirable  to 
guard  as  far  possible  against  a  multiplication  of  suits,  and  I  presume 
that  this  was  one  of  the  objects  the  Legislature  had  in  view  in  passing 
s.  492  in  its  present  shape.  I  cannot  but  feel  that  if  Musammant  Rani 
Kishori  is  allowed  to  proceed  with  the  sale  of  the  rights  and  interest  of  her 
judgment-debtors  under  the  mortgage  of  the  20th  of  June,  1876,  many 
complications  are  likely  to  arise  which  would  probably  result  in  further 
litigation  in  some  shape  or  another,  whereas  if  she  is  restrained  from  doing 
BO  until  after  the  appeal  in  this  Court  has  been  disposed  of,  no  practical 
injury  that  I  can  see  will  result  to  any  one.  I  am  considerably  influenced 
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1885        i°   taking  this  view  by  the  circumstance  that  my    brothers  Brodhursfc 
Nov  3        a°d   Tyrrell  sanctioned  the  injunction  granted  by  the  Judge  of  Mainpuri, 

when   the  suit  was  in  its  original  stage,  as  also  by  the  fact   that  in  First 

APPEL-  Appeal  No.  113  of  1881,  a  not  dissimilar  case  (1),  my  brother  Oldfield 
LATE  adopted  a  similar  course  to  that  which  I  propose  to  follow.  Upon  the 
CIVIL  applicant  Sah  [83]  Kirpa  Dayal  executing  a  bond  with  two  sureties  for 

'      Rs.   10,000,   by   way   of  security,   let  an  interim   injunction   issue  to  the 

10  A.  80=    Subordinate  Judge   of  Mainpuri,  directing  him  not  to  hold  the  sale  of  the 
8  A.W.N.     instrument  for  Kg.  7,000  executed  by  Laik  Singh  and  dated  the  20th  June 
(1888)  7.     1876,  until  he  has  received  notice  from  this  Court  that  this  injunction 
has  been  dissolved. 

The  costs  of  this  application  will  be  costs  in  the  cause  (2)  (3). 

Application  granted. 


10  A.  83  =  7  A.W.N.  (1887)  287. 

APPELLATE    CIVIL. 
Before  Mr.  Justice  Straight  and  Mr.  Justice  Brodhurst. 


MUL  CHAND  (Judgment-debtor)  v.  MUKTA  PEASAD  (Decree-  holder)  .* 
[3rd  November,  1887.] 

Execution  of  decree — Sale  in  execution  pending  appeal  from  deceee— Application  for 
confirmation  of  sale  after  reversal  of  decree— Court  not  competent  to  grant  confirm- 
ation— Civil  ProcecLiire  Code,  s.  312. 

Where  a  sale  in  execution  of  a  deoree  has  taken  place  pending  an  appeal,  and 
the  decree  has  subsequently  been  reversed,  the  Court  executing  the  decree  cannot, 
after  such  reversal,  grant  confirmation  of  the  sale.  Basoppa  bin  Malapa  Aki  v. 
Dundaya  bin  Shivlingaya  (4),  referred  to. 

THIS  was  an  appeal  from  an  order  of  the  Munsif  of  Cawnpore 
granting  confirmation  of  a  sale  in  execution  of  a  decree  held  by  the 
respondent  against  the  appellant.  The  sale  took  place  on  the  10th  August, 
1886,  pending  an  appeal  to  the  High  Court  from  the  decree.  The  appeal  to 
the  High  Court  was  allowed  and  the  decree  reversed  on  the  5th  Nobember, 
1886,  before  the  purchaser  (who  was  the  decree-holder),  made  his  application 
(dated  the  20th  March,  1887)  for  confirmation  of  the  sale.  The  Muosif 
was  of  opinion  that  ho  had  no  power  to  refuse  such  confirmation.  He 
therefore  allowed  the  application,  observing  : — "  I  cannot  help  remarking 
that  this  is  rather  a  hard  case  for  the  judgment-debtor.  The  decree  in 
execution  of  which  this  sale  took  place  has  now  been  set  aside  by  the 
Hon'ble  the  High  Court.  The  law  as  it  at  present  stands  does  not  allow 
us  to  interfere  with  a  sale  of  this  nature,  [84]  which  is  otherwise  regular ; 
and  however  inadequate  the  price  may  be  of  a  house  sold  in  auction,  we 
have  no  power  to  interfere  if  the  application  is  not  based  upon  the  ground 
of  material  irregularity  in  publishing  or  conducting  the  sale." 

The  judgment-debtor  appealed  to  the  High  Court. 

Mr.  G.  E.  A.  Ross,  for  the  appellant. 

*  First  Appeal,  No.  88  of  1987,  from  an  order  of  Babu  Nilmadhab  Rai,  Munsif     o 
Cawnpore,  dated  the  30th  March,  1887. 

(1)  Not  reported. 

(2)  See  also  Ganga  Nand  v.  Balgobind  Das  and  Bahuria  Manraj  Kuari  v.   Main- 
rajah  Prasad  Singh  (A.W.N.  1884.  pp.  349,  352). 

(3)  Oa  tbe  3rd  November,  1885,  the   appeals  in    both   suits   came  on    for   hearing 
before  Pettheram,  C.J.,  and  Tyrrell.  J.,  who  ordered  a  re-trial   on    the   principle   laid 
down  in  Jagram  Da&  v.  Naraia  Lai,  7  A.  857.     See  Jadu  Rai  v.  Kanezak  Husain,  8- 
A.  686.  (4;  2  B.  540. 
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Babu  Dwarka  Nath  Banerji  and  Munshi  Earn  Prasadt  for  the 
respondent. 

STRAIGHT,  J. — This  appeal  relates  to  an  application  made  to  the 
Munsif  of  Cawopore  for  confirmation  of  a  sale  which  took  place  on  the 
10th  August,  1886  I  have  not  before  me  the  date  of  the  decree  in  execu- 
tion of  whicb  the  sale  was  held,  whereat  the' respondent,  decree-holder, 
purchased  ;  but  it  is  sufficient  for  the  purposes  of  this  case  to  state  that 
the  sale  of  the  10th  August,  1886,  took  place  while  an  appeal  from  that 
decree  was  pending  in  this  Court,  which  appeal  was  heard  on  the  5th 
November,  1886,  and  the  result  of  that  appeal  was  that  the  decree  obtained 
by  the  respondent  against  the  appellant  was  reversed  and  his  suit  was 
dismissed.  The  decree-holder,  notwithstanding  this  dismissal  of  his  suit 
in  appeal,  on  the  20th  March,  1887,  applied  for  confirmation  of  the  sale  at 
which  be  had  purchased  on  the  10th  August,  1886,  and  that  confirmation 
has  been  granted  by  the  Munsif. 

It  is  from  that  order  of  the  Munsif  that  the  appeal  is  now  preferred, 
and  the  single  and  simple  position  taken  up  for  the  judgment-debtor  is 
that  the  Munsif  should  not  have  confirmed  the  sale,  because,  the  decree 
having  been  set  aside  before  application  had  been  made  for  confirmation 
of  the  sale,  the  warrant  for  tbe  sale  was  at  an  end. 

I  have  no  doubt  that  this  is  a  sound  contention.  The  Civil  Procedure 
Code  contemplates  that,  before  a  sale  shall  become  absolute  for  the  purpose 
of  laying  the  foundation  for  the  grant  of  a  sale  certificate,  it  must  be 
confirmed,  that  is  to  say,  the  Court  executing  tbe  decree  must  be  satisfied 
before  confirming  not  only  that  the  sale  was  a  good  sale  in  advertence  to  the 
language  of  s.  311  of  the  Code,  but  that  there  was  before  him  a  subsisting 
decree  with  the  execution  of  which  he  ought  to  proceed  by  granting 
confirmation.  In  the  present  instance  the  Munsif  had  direct  notice  on 
[85]  the  30th  March,  1887,  when  he  made  the  order  the  subject  of  this 
appeal,  that  the  decree  in  execution  of  which  the  sale  of  the  10th  August, 
1886,  had  taken  place  had  been  set  aside.  I  do  not  think  that  a  Court 
executing  a  decree  ought  to  make  an  order  under  such  circumstance 
confirming  a  sale. 

This  view  of  the  matter  is  borne  out  and  supported  by  a  ruling  of 
the  Bombay  High  Court,  Basappa  bin  Malappa  Aki  v.  Dundaya  bin 
Shivlingaya  (1),  which  is  directly  in  point  to  the  facts  of  the  present  case, 
and  with  the  reasoning  contained  in  the  judgment  of  the  learned  Judge 
who  determined  that  case  I  entirely  agree ;  and  adopting  his  view,  I 
decree  this  appeal  with  costs,  and  setting  aside  the  order  of  the  Munsif, 
direct  that  the  application  for  confirmation  of  the  sale  of  the  10th  Marcb 
1886,  be  dismissed  with  costs. 

BRODHURST,  J. — I  concur. 

Appeal  allowed. 
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APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt -,  Chief  Justice,  and  Mr.  Justice  Tyrrell. 


MANSAB  ALI   (Defendant)  v.  GULAB  CHAND  AND  ANOTHER 
(Plaintiffs)*     [7th  November,  1887.] 

Bond— Interest  post  diem— Non-payment  of  principal  and  in'erest  at  agreed  date — 
Limitation — Continuing  breach— Act  XV  of  1877  (Limitation  Act),  s.  23,  sch  ii, 
Not.  115,  116. 

Interest  as  interest  cannot  be  allowed  on  money  lent  on  a  hypothecation  bond, 
or  on  a  deed  of  conditional  sale,  unless  it  appears  from  the  bond  of  deed  that  it 
was  intended  by  the  parties  that  interest  should  be  payable,  and  then  only  for 
the  period  during  which  it  so  appears  that  it  was  so  intended.  Where  no 
snob  intention  appears,  interest  oan.be  given  only  by  way  of  damages.  Cook  v. 
Fowler  (1)  referred  to. 

Upon  failure  to  pay  the  principal  and  interest  secured  by  a  bond  upon  the  day 
appointed  for  such  payment,  breach  of  the  contract  to  pay  is  committed,  and 
there  is  no  ''  continuing  breach  "  within  the  meaning  of  s.  23  nor  •'  successive 
breaches  "  withiu  the  meaning  of  art.  115  of  the  Limitation  Act  (XV  of  1877). 

[P.,  13  A.  330  (336)  =  11  A.W.N.  66  ;  19  C.  19  (25)  ;  13  Ind.  Gas.  148  (150)  ;  14  Ind.  Cas 
244(245)  ;  15  led.  Gas.  911  (913)  =  15  C.L  J.  684;  App.,  2  M.L.J.  235  (238); 
R.,  11  A.  416;  17  A.  581  (567)  =  15  A.W.N.  128;  18  M.  257  (262)  ;  18  M.  331  (332) 
24  G.  699  (706;  =  1  C.W.N.  437  ;  34  A.  429  (432)  ;  D.,  2  B.  107.  (109).] 

.THE  facts  of  this  case  are  fully  stated  in  the  judgment  of  the  Court. 
Munsbi  Hanuman  Prasad  and  Mr.  J.  Simeon  for  the  appellant. 
Munshi  Bam  Prasad,  for  the  respondent. 

[86]  EDGE,  C.J.,  and  TYRRELL,  J.— This  is  an  appeal  by  Syed 
Mansab  Ali,  one  of  the  defendants,  from  the  decree  of  the  Subordinate 
Judge  of  Banda,  dated  the  31st  July,  1886.  The  action  was  brought  on 
the  24th  November,  1885,  upon  a  registered  hypothecation  bond,  dated 
tho  5th  January,  1868,  executed  by  the  defendant  Syed  Mansab  Ali  in 
favour  of  the  plaintiff  Gulab  Chand  and  one  Beni  Prasad,  who  was  the 
agent  of  the  plaintiffs'  firm  of  Babu  Lai  and  Shankar  Lai  of  Banda.  The 
defendants  Yad  Ali,  Karam  Ali,  the  sons  of  -Mir  Syed  Ali,  deceased,  and 
Musammat  Khair-ul-nissa,  the  widow  of  Mir  Syed  Ali,  were  made  defend- 
ants, as  they  laid  claim  to  the  hypothecated  property,  alleging  that  it  was 
purchased  by  Mir  Syed  Ali  for  himself,  although  in  the  name  of  his  eldest 
son,  the  defendant  Syed  Mansab  Ali.  The  defendants  Baldeo,  Hazari  and 
Chote  are  the  representatives  of  Beoi  Prasad  mentioned  in  the  hypotheca- 
tion bond  in  suit.  The  defendants  Baldeo,  Hazari  and  Chote  admitted,  by 
their  written  statement  filed  on  the  21st  December,  1885,  that  in  the  trans- 
action in  question  Beni  Prasad  was  merely  the  agent  of  the  plaintiffs'  firm, 
and  that  the  money  secured  by  the  bond  was  the  money  of  the  plaintiffs' 
firm.  In  the  bond  in  question  Beni  Prasad  is  described  as  the  gomashtaof 
the  firm  of  Babu  Lai  and  Shankar  Lai  at  Banda.  The  plaintiff  claimed  as 
against  the  defendants  Syed  Mansab  Ali,  Yad  Ali,  Karam  Ali  and  Musam- 
mat Khair-ul-nissa,  payment  of  Rs.  2, 300  principal  money  and  Bs.  10,483- 
11  as  interest  from  the  5th  January,  1868,  to  the  20:h  November,  1865, 
further  interest  during  suit  and  until  payment,  and  costs,  and  in  default 
of  payment  of  foreclosure  and  possession.  The  defendant  Syed  Mansab  Ali 
in  the  first  and  second  paragraphs  of  his  written  statement  raised  a 

•   First  Appeal  No.  195  of  1886  from  a  decree  of  Pandit  Ratan    Lai,   Subordinate 
Judge  of  Banda,  dated  the  31st  July,  1886. 

(1)  L.R.,  7  H.L.  27. 
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defence  which  depended  on  the  construction  of  the  bond  :  that  defence  has 
not  been  supported  by  any  argument  on  appeal  before  us.  We  agree  with 
the  judgment  of  the  Subordinate  Judge  on  that  point.  Mansab  AH  also 
pleaded  that  Beni  Prasad  was  a  creditor  in  fact  under  the  bond  to  the  extent 
of  one-half.  That  contention  was  not  pressed  before  the  Subordinate 
Judge  and  has  not  been  raised  before  us.  He  also  pleaded  payment  and 
an  adjustment  of  the  account.  The  defendants  Yad  Ali,  Karam  AH,  and 
Musammat  Khair-ul-nissa  pleaded  that  the  hypothecated  property  was 
purchased  by  Mir  Syed  Ali  with  his  own  moneys  ;  that  the  [87]  defendant 
Syed  Mansab  Ali  only  managed  the  cultivation  and  collections  and  the 
Court  business  ;  that  Mir  Syed  Ali  was  tha  real  owner  of  the  property,  and 
that  Syed  Mansab  AH  had  no  power  to  mortgage  the  share  of  the  pleading 
defendants.  They  also  pleaded  an  arbitration  and  award  of  1863,  and 
that  the  Settlement  Officer  had  affirmed  in  1875  their  right  to  have  their 
names  entered  in  the  register  as  proprietors. 

The  Subordinate  Judge  found  on  all  the  substantial  issues  in  favour 
of  the  plaintiffs  and  made  a  decree  in  their  favour  as  against  the  defendants 
Syed  Mansab  Ali,  Yad  Ali,  Karaui  AH,  and  Musammat  Khair-ul-nissa. 
From  that  decree  the  defendant  Mansab  Ali  has  brought  the  present  ap- 
peal, and  from  it  the  defendants  Yad  Ali,  Karam  Ali,  and  Musammat 
Khair-ul-nissa  have  brought  a  separate  appeal.  The  two  appeals  came  on 
together  to  be  heard  by  us. 

On  the  question  as  to  whether  the  defendant  Syed  Mansab  Ali  was 
the  purchaser  on  his  own  behalf,  and,  at  the  date  of  the  hypothecation 
sued  on,  the  sole  proprietor  of  the  property  hypothecated  by  that  bond, 
we  find  in  favour  of  the  plaintiffs,  agreeing  substantially  with  the  reasons 
and  conclusions  of  the  Subordinate  Judge.  The  sale-deed  of  the  3rd 
January,  1860,  is  evidence  of  a  sale  to  the  defendant  Syed  Mansab  Ali  as 
the  sole  vendee.  This  deed  might  nob  be  conclusive  evidence  on  the  point. 
The  proceedings  of  the  Collector's  Court  of  Hamirpur  of  the  12th  March, 
1860,  of  the  holding  of  which  notice  must  have  been  previously  given, 
refer  to  the  defendant  Syed  Mansab  Ali  as  the  purchaser  of  the  10  annas 
8  pies  share  in  question.  Dewan,  one  of  the  vendors  of  the  3rd  January, 
1860,  has  proved  that  the  sale  'was  made  to  the  defendant  Syed  Mansab 
Ali  alone,  that  there  was  no  other  purchaser,  and  that  Syed  Mansab  Ali 
paid  the  price  and  got  possession.  The  mortgage-deed  of  the  22nd  June, 
1866,  the  conditional  sale-deed  of  the  same  date,  and  the  sale-deed  of  the 
llth  Dacember,  1869,  show  that  the  defendant  Syed  Mansab  Ali  was 
dealing  with  the  property  in  question  as  the  sole  vendee  and  owner  of  it, 
and  this  pubsequently  to  the  alleged  a.ward  of  the  10th  July,  1863.  The 
witnesses  Pershad  and  Ga,uri  Shankar  prove  that  for  several  years  the 
defendant  Syed  Mansab  Ali  was  the  person  who  was  in  possession  of  the 
property  in  question. 

[88]  The  evidence  of  the  defendant's  witness  Jagannath,  where  he  savs 
that  Mir  Syed  Ali  gave  the  purchase-money  to  Basant,  is  contradicted  by 
Dewan.  one  of  the  vendors,  who  says  that  it  was  Syed  Mansab  Ali  who 
paid  the  price.  We  believe  the  witness  Dewan.  The  evidence  of  the  de- 
fendant's witnesses,  Jagannath,  Dhamna  and  Umrao,  as  to  the  persons  who 
made  the  collections  is  at  variance  with  the  written  statement  of  the 
defendants  Yad  Ali,  Karam  Ali  and  Musammat  Khair-ul-nissa,  in  which 
they  say  thao  Syed  Mansab  Ali  managed  the  cultivation  and  collections  and 
the  Court  business,  and  is  contradicted  by  the  evidence  of  Gauri  Sbankar, 
and  inferentially  by  that  of  Dewan  and  Pershad.  The  defendants 
have  relied  upon  the  report  of  the  Tahsildar  of  pargana  Mahoba  of  the  13th 
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1887        October,  1875,  and  the  order  passed  on  the  6fch  November,    1875  (docu- 
Nov.  7.      ments  Nos.  147  and  148).     The  observation   which  we  make  as  to  these 

documents  is  that  there  is  nothing  to  show  that  the  plaintiffs  were   aware 

APPEL-  of  the  application  referred  to  in  'them,  and  that  it  is  more  than  probable 
LATE  that  that  application  was  conclusively  made  with  the  object  of  providing 
CIVIL.  evidence  to  defeat -the  rights  of  the  plaintiffs  which  had  accrued  four  years 
previously,  that  is  to  say,  in  1871.  The  defendants  tendered  in  evidence 
10  A.  85=  before  us  a  document  alleged  to  be  a  copy  of  an  award  made  on  the  lObh 
7  A.  W.N.  July,  1863.  We  rejected  this  evidence  on  the  ground  that  it  was  not  proved 
(1887.  292.  to  our  satisfaction  that  any  such  award  was  made,  and  that  the  absence 
of  the  original,  if  made,  was  not  satisfactorily  accounted  for.  The  story 
as  to  the  loes  of  the  original  document  and  that  of  the  other  instrument 
referred  to  in  the  Subordinate  Judge's  judgment,  and  the  finding  of  the 
pieces,  appeared  to  us  to  be  too  suspicious  to  be  acted  upon  by  us.  No 
arbitration  agreement  was  produced,  although  Sarfaraz  Husain,  a  witness 
for  the  defendants,  had  stated  that  it  remained  with  the  Kazi.  Besides, 
no  such  agreement  to  refer  or  award  is  alluded  to  in  the  deed  of  agree- 
ment, dated  the  1st  November,  1878,  executed  by  the  defendants  Syed 
Mansab  Ali,  Yad  AH  and  Karam  Ali,  by  which  disputes  as  to  property, 
including  the  property  in  question,  were  referred  to  arbitration.  The 
evidence  of  the  defendents  witnesses  as  to  what  was  the  subject  and 
scope  of  the  alleged  arbitration  and  the  nature  of  the  alleged  award  we 
have  rejected  on  the  ground  that  the  alleged  agreement  to  refer  and  the 
alleged  award  have  not  been  produced,  and  the  absence  of  [89]  those 
documents  has  not  been  satisfactorily  accounted  for.  As  to  the  defence 
of  payment,  we  agree  entirely  with  the  finding  of  the  Subordinate  Judge 
and  his  reasons.  Further,  if  the  evidence  as  to  the  payment  is  to  be 
credited,  the  defendant  Mansab  Ali  within  two  years  after  the  execution 
of  the  bond  made  payments  which  were  more  than  sufficient  to  discharge 
the  principal  and  interest  then  due.  No  receipt  has  been  produced,  and 
although  the  bond  provides  that  all  payments  on  account  should  be 
endorsed  upon  it,  and  that  no  unendorsed  credits  should  be  claimed  by 
Syed  Mansab  Ali,  no  payments  have  been  endorsed  on  the  instrument. 
If  the  payments  had  been  made,  it  is  inexplicable  that  the  mortgagor 
would  have  allowed  the  mortgagees  to  retain  possession  of  the  bond  from 
1870  to  the  present  day.  As  to  the  paper  No.  43,  the  Court  below  pro- 
perly rejected  it  as  evidence,  as  we  also  have  done. 

Finding  as  we  do,  for  the  reasons  which  we  have  already  stated,  tbafc 
the  property 'hypothecated  by  the  deed  of  the  5th  January,  1868, 
was  the  separate  property  of  Syed  Mansab  Ali,  and  that  the  principal 
and  interest  made  payable  by  that  dead  are  still  due  and  unpaid  it  remains 
to  be  considered  to  what  extent  the  claim  of  the  plaintiffs  is  to  be  decreed. 
It  is  clear  that  the  plaintiffs  are  entitled  to  the  principal,  together  with 
interest  at  the  agreed  rate  of  Bs.  2-2  per  mensem  for  three  years  and  six 
months  from  the  date  of  the  execution  of  the  bond,  the  5th  January,  1868r 
up  to  the  30th  of  June,  1871.  It  is  not  disputed  that  this  at  least  is  the 
legal  construction  of  the  bond  and  the  result  of  our  findings  on  the  facts. 
The  plaintiffs,  however,  claim  to  be  entitled  in  addition  to  interest  from 
and  subsequent  to  the  30th  June,  1871.  They  contend  that  by  the  bond 
itself  such  additional  interest  is  expressly  made  payable,  or  that' we  should 
infer  from  the  wording  of  the  bond  that  it  was  the  intention  of  the  parties 
that  interest  should  be  payable  until  the  principal  should  have  been  repaid, 
or  that  the  plaintiffs  are  entitled  to  damages  for  the  non-payment  on  the 
30fch  June,  1871,  of  the  principal  and  interest  then  due,  and  that  such 

60 


MANSAB  ALT  V.  GULAB  CHAND 


10  All.  91 


damages  may  be  awarded  for  the  period  of  six  years  immediately  prior  to 
tbe  commencement  of  this  action.  This  latter  contention  was  based  on 
the  further  contention  that  the  non-payment  of  the  principal  and  interest 
on  the  agreed  date  constituted  a  continuing  breach,  giving  a  continually 
renewed  cause  of  [90]  action  from  day  to  day  from  that  date  up  to  the 
commencement  of  the  action.  As  we  read  the  authorities,  interest  as 
interest  cannot  be  allowed  on  money  lent  in  India  on  a  hypothecation 
bond,  or  on  a  deed  of  conditional  sale,  unless  it  appears  from  the  bond  or 
deed  that  it  was  the  intention  of  the  parties  that  interest  should  be 
payable,  and  then  only  for  the  period  during  which  .it  so  appears  that  it 
was  intended  that  interest  should  be  payable.  The  principal  authorities 
on  this  point  are  collected  in  the  notes  at  cages  113  and  114  of  Macpher- 
aon'a  Law  of  Mortgage  in  British  India,  7fch  ed.  In  the  case  of  Cook  v. 
Fowler  (1)  it  was  decided  in  the  House  of  Lords,  (so  far  as  the  law  in 
England  is  concerned)  that  in  a  contract  for  the  payment  of  money 
borrowed  for  a  fixed  period  on  a  certain  day,  with  interest  at  a  curtain 
rate  down  to  that  day,  a  further  contract  for  the  continuance  of  the  same 
rate  of  interest  after  that  day  until  actual  payment  is  not  "  to  be  implied, 
unless  there  is  something  to  justify  it  upon  the  words  of  the  particular 
instrument  ;  and  that  although  in  cases  of  this  class  interest  for  the  delay 
of  payment  post  diem  ought  to  be  given,  it  is  on  the  principle,  not  of 
implied  contract,  but  of  damages  for  a  breach  of  contract. "  See  Lord 
Selborne's  judgment  in  that  case. 

The  mortgage-deed  in  question,  so  far  as  it  bears  upon  this  question,  is 
as  translated  in  the  following  words  : — "  I  therefore  declare  and  write  that 
I  shall  without  any  objection  discharge  and  pay  in  full  the  principal  with 
interest  at  the  rate  of  Rs.  2-2-0  per  cent,  per  mensem  within  three  years 
and  six  months  from  the  date  of  the  execution  of  this  bond  up  to  the  30th 
June,  1871.  All  the  payments  made  by  me,  the  executant,  to  the  said 
mortgagees  at  each  harvest  and  in  each  year  shall  first  be  applied  to  the 
payment  of  interest,  and  the  balance,  if  any,  shall  be  carried  towards  the 
satisfaction  of  the  principal.  I  shall  cause  the  payments  I'-  make  to  be 
endorsed  on  this  document,  and  if  I,  the  declarant,  claim  any  payment 
not  entered  on  the  back  of  this  document,  such  claim  shall  be  false  and 
untenable.  If  the  mortgage-money  together  with  interest  be  not  paid  in 
full  within  the  stipulated  time,  then  under  this  document  the  mortgage  on 
the  property  hypothecated  by  me  shall  be  foreclosed,  and  the  mortgagees 
shall  be  at  liberty  to  take'proprietary  possession  of  my  the  executant's  share." 
There  is  [91 3  here  obviously  no  express  agreement  to  pay  interest  post 
diem,  and  we  are  of  opinion  that  no  such  agreement  can  be  implied  from 
this  deed.  As  wo  read  the  deed,  the  expressed  intention  of  the  parties  was 
that  if  on  the  30ih  of  June,  1871,  the  principal  and  interest  then  due  were 
not  paid,  the  mortgagees  should  be  entitled  to  foreclose  for  the  principal  and 
interest  due  and  unpaid  on  the  30bh  of  June,  1871,  and  not,  for  any  interest 
post  diem.  In  our  opinion,  the  wording  of  the  deed  negatives  any  such 
implication  as  that  contended  for  on  behalf  of  the  plaintiffs.  Whether  or 
not  the  plaintiffs  are  entitled  to  have  damages  awarded  to  them  for  the  non- 
payment of  the  principal  and  interest  on  the  30bh  June,  1871,  must  depend 
on  whether  or  not  s.  23  of  the  Indian  Limitation  Act,  1877,  applies  to 
this  case.  Tne  damages  are  claimed  in  respect  of  the  breach  of  a  contract 
in  writing  registered  within  the  meaning  of  art.  116  of  the  second  schedule 
of  the  Indian  Limitation  Act,  1877,  and,  unless  s.  23  aoplies,  the 

(1)  L.R.  7  H.L.  27. 
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period  of  limitation  is  six  years  from  the  date  of  the  breach  (see  arts.  116 
and  115  of  the  second  schedule  to  the  Indian  Limitation  Act,  1877).  It 
cannot  he  said  that  there  were  here  successive  breaches  within  the  meaning 
of  art.  115.  The  contract  was  to  pay  the  amount  due  on  the  30th  June, 
1871,  if  not  previously  paid,  and  on  the  failure  to  pay  on  the  day  appoint- 
ed the  breach  of  the  contract  was  committed.  There  are  many  contracts 
of  which  there  may  be  successive  breaches,  as  for  instance  contracts  by 
which  a  party  to  the  contract  agrees  to  do  or  to  forbear  doing  two  or  more 
different  things:  io  such  contracts  the  contracting  party  may  commit;  several 
breaches  by  not  doing  those  things  whioh  he  has  contracted  to  do,  or  by 
doing  those  things  which  he  has  contracted  not  to  do.  The  contract  under 
consideration  was  to  do  one  thing  ;  that  was  to  pay  the  amount  due  on  or 
before  the  30th  June,  1871,  and  on  the  non-payment  of  the  money  on  the 
day  appointed  the  breach  of  the  contract  was  committed.  It  cannot,  in 
our  opinion,  be  said  that  there  was  here  a  continuing  breach.  A  covenant 
for  title  is  an  instance  of  a  contract  of  which,  according  to  the  English  law, 
there  may  be  continuing  breaches.  So  is  a  covenant  to  maintain  a  building, 
in  repair.  There  is  a  breach  of  the  covenant  for  title  so  long  as  an  adverse 
title  exists,  and  there  is  a  breach  of  covenant  to  maintain  a  building  in 
repair  so  long  as  the  building  is  out  of  repair.  To  take  another  [92] 
example  from  the  English  law,  the  period  of  limitation  prima  facie  begins 
to  run  on  a  promissory  note  payable  on  demand  from  the  date  of  the  note, 
the  debt  being  payable  without  any  demand,  and  the  non-payment  of  the 
note  is  not,  according  to  English  law,  a  continuing  breach  which  extends 
the  period  of  limitation.  The  Indian  Limitation  Act  specifically  provides 
for  the  period  of  limitation  for  bringing  an  action  on  a  promissory  note 
payable  on  demand,  but  this  fact  does  not  make  the  illustration  from  the 
English  law  the  less  apposite.  We  are  clearly  of  opinion  that  the  breach 
of  agreement  here  took  place  on  the  30th  of  June,  1871,  and  that  there 
was  no  continuing  breach  within  the  meaning  of  s.  23  of  the  Indian 
Limitation  Act,  1877.  Taking  this  view  of  the  law,  we  must  hold  that 
the  claim  of  the  plaintiffs  to  compensation  for  breach  of  the  agreement 
is  barred  by  art.  116  of  the  second  schedule  of  the  Indian  Limitation 
Act,  1877,  and  must  be  disallowed.  The  result  is  that  a  decree  as 
against  the  defendant  Syed  Mansab  Ali  will  be  drawn  up  in  accordance 
with  a.  86  of  the  Transfer  of  Property  Act,  1882,  but  limiting  the  amount 
to  be  paid  to  be  Rs.  2.300  principal  money  and  interest  thereon  at  the  agreed 
rate  of  Rs.  2-2-0  per  mensem  for  three  years  and  one-half,  that  is,  from 
the  5th  January,  1868,  up  to  the  30th  of  June,  1871,  with  proportionate 
costs  and  interest  at  the  rate  of  Rs.  12  per  centum  per  annum  during  the 
pendency  of  the  suit,  and  at  the  rate  of  Rs.  6  per  centum  from  the  date 
of  the  decree  until  payment  of  the  expiration  of  six  months  from  the  date 
of  the  decree,  whichever  shall  first  happen,  and  to  this  extent  the  appeal 
of  the  defendant  Syed  Mansab  Ali  is  allowed  with  proportionate  costs  to 
him  to  be  allowed  in  account. 

Appeal  allowed  in  part. 
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APPELLATE  CIVIL. 
[93]  Before  Mr.  Justice  Straight  and  Mr.  Justice  Brodhurst. 


v.  GRANT 


THE  UNCOVENANTED  SERVICE  BANK,  LIMITED  (Plaintiff] 
(Defendant.)*       [10th   November  1887.] 

Limitation— Acknowledgment  in  writing— Act  XV  of  1877  (Limitation  Act)  s-   39, 

Explanation  I. 

In  a  suit  upon  a  bond  brought  against  the  defendant  as  a  principal  debtor,  an 
acknowledgment  of  liability  as  a  surety  only  is  sufficient  to  save  limitation,  with 
refernce  to  s.  19,  explanation  I,  of  the  Limitation  Act  (XV  of  1877). 

THIS  was  a  suit  brought  by  the  Uncovenanted  Service  Bank,  Limited, 
against  C.  W.  Staplebon,  Mrs.  M.  S.  Stapleton,  and  Lieutenant- Colonel 
C.  W.  Grant,  for  recovery  of  Es.  1,088-9-0,  principal  and  interest  due  upon 
a  bond  dated  the  17th  April,  1879.  As  regards  the  two  first-named  defen- 
dants the  suit  was  not  pressed,  the  plaintiff  (Bank)  having  been  unable 
to  ascertain  their  place  of  residence  and  to  serve  summonses  upon  them. 
The  plea  of  the  defendant  (Colonel  Grant)  was  that  he  had  "  executed 
the  bond  as  a  surety  only,  "  to  which  extent  he  admitted  the  claim,  and 
he  prayed  "  that  in  passing  the  decree  in  this  suit  the  Court  will  be  pleased 
to  make  a  provision  that  execution  shall  be  taken  only  against  the  prin- 
cipal debtors  first,  and  in  case  of  their  failure  to  satisfy  it,  the  decree  may 
be  executed  against  him." 

The  suit  was  instituted  on  the  9fch  June,  1885.  The  third  paragraph 
of  the  plaint  was  as  follows  : — "  That  the  claim  of  the  plaintiff  is  within 
limitation,  inasmuch  as  the  defendants  subsequently,  and  before  the 
expiry  of  the  period  of  limitation  acknowledged  the  said  debt  by  their 
acknowledgments  hereto  attached." 

So  far  as  regards  the  defendant,  Colonel  Grant,  the  acknowledgments 
here  referred  to  were  contained  in  three  letters  written  by  him  to  the 
Manager  of  the  Bank,  and  dated  respectively  the  13th  July,  1881,  the  6th 
June,  1882,  and  the  22nd  February,  1883.  That  first  of  these  letters  was 
as  follows  : — "  Your  letter  of  the  19th  instant  just  came  to  hand.  I  was 
.under  the  impression  that  the  amount  of  Ks.  1,000,  for  which  I  went  in 
security  for  Mr.  Stapleton,  had  been  paid  up  long  ago.  Of  course  I  do 
not  dispute  my  liability  for  the  balance  remaining,  Es.  698-8-0,  but  as  I 
have  not  received  any  notice  of  Mr.  Stapleton  having  been  a  defaulter,  I 
[94]  must  ask  you  to  give  me  a  few  days'  grace  to  enable  me  to  write 
to  him,  to  find  out  whether  he  wishes  to  let  me  in  for  the  whole  sum, 
or  whether  he  has  any  sort  of  plan  to  suggest."  The  letter  of  the  6th 
June,  1882,  contained  expressions  to  the  effect  that  the  writer  did  not 
deny  his  liability,"  but  thought  "  that  Mr.  Stapleton  and  other  sureties 
should  pay  up  something."  The  letter  of  the  22nd  February,  1883,  con- 
tained these  expressions  : — "  You  appear  to  have  twisted  the  meaning  of 
my  letter.  I  wish  to  see  Mr.  Stapleton,  whether  he  is  going  to  meet  his 
engagement  like  an  honest  man  or  is  going  to  let  me  in.  I  have  no 
intention  of  withdrawing  from  Ithe  position  I  have  taken  up,  as  I  wish 
Mr.  Stapleton's  conduct  in  the  matter  to  be  known  to  the  public.'' 

The  Court  of  first  instance  (Subordinate  Judge  of  Agra)  was  of  opinion, 
upon  the  construction  of  the  bond  in  suit,  that  Colonel  Grant  was  liable 

*  Second  Appeal  No.  1434  of  1886  from  a  decree  of  A.  Maomillan,  Esq.,  District 
Judge  of  Agra,  dated  the  15th  May,  1886,  confirming  a  decree  of  Maulvi  Muhammad 
Said  Khan,  Subordinate  Judge  of  Agra,  dated  the  9th  November,  1885. 
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as  a  surety  only ;  and  that  the  action  of  the  plaintiff  (Bank)  in  not 
pressing  the  suit  against  the  principal  debtors  was  equivalent  to  a  release 
or  discharge  of  those  debtors  which,  under  s.  134  of  the  Contract  Act, 
operated  as  a  discharge  of  the  surety.  The  Court  accordingly  dismissed 
the  suit. 

On  appeal  by  the  plaintiff  (Bank),  the  District  Judge  of  Agra  gave 
judgment  as  follows  ; — 

"This  is  a  suit  on  a  bond  dated  the  17th  April,  1879.  Colonel 
Grant,  respondent,  says  he  was  a  surety  only.  According  to  the  terms 
of  the  bond  he  was  a  principal.  Admitting  that  he  could  proparly  be  per- 
mitted to  adduce  evidence  in  contradiction  of  the  bond  to  show  he  was 
not  a  principal  but  a  surety,  there  is  no  evidence  which  shows  that  there 
was  any  arrangement  made  between  him  and  the  appellant,  in  whose 
favour  the  bond  was  executed,  to  the  effect  that  he,  respondent,  was  to 
be  treated  only  as  a  surety.  There  may  have  been  an  understanding 
between  the  respondent  and  Mr.  Stapleton,  who  was  a  co-executant  of 
the  bond  that  the  latter  was  to  be  primarily  responsible  as  principal ;  but 
if  such  an  arrangement  was  made,  it  is  not  shown  that  the  appellant 
consented  to  it. 

"A  point  has,  however,  been  raised  on  behalf  of  the  respondent 
which  appears  to  me  to  be  fatal  to  the  appellant.  This  suit  was  brought 
after  the  ordinary  period  of  limitation  had  expired.  [75]  Limitation  has 
been  saved  by  written  acknowledgments  given  by  the  respondent.  They 
are  contained  in  his  letters  to  the  appellant  dated  the  13th  July,  1881,  the 
6th  June,  1882,  and  the  22nd  February,  1883.  In  these  letters  he  ackow- 
ledged  liability  only  as  a  surety.  His  pleader  argues  that  the  appellant, 
who  relies  on  the  letters  to  save  limitation,  is  bound  by  the  restriction 
implied  by  their  terms,  and  that  he  cannot  succeed  against  the  respondent 
as  a  principal  when  he  only  acknowledged  liability  as  a  surety. 

Having  referred  to  such  authorities  as  are  at  hand,  I  find  that, 
according  to  the  rulings  of  English  Courts  of  law,  the  plea  urged  by  the 
respondent's  pleader  is  valid.  There  is  in  particular  a  case  in  which  it 
was  ruled  that  a  promise  by  a  debtor  in  respect  of  a  debb  for  which  he  was 
jointly  liable  with  others  to  pay  his  proportion  of  the  debt  renewed  his 
liability  only  to  the  extent  of  his  proportion  :  Lechmere  v.  Fletcher  (1)  \ 
and  there  is  another  case  in  which  a  promise  by  a  surety  to  make  up  what 
the  principal  debtor  should  fail  to  pay  was  held  to  renew  the  debt  for  tha 
deficiency  only,  after  application  to  the  debtor  :  Humphreys  v.  Jones  (2). 

"  The  rulings  referred  to  were  given  on  the  principle  that-where  an 
action  is  brought  after  ordinary  limitation  has  run,  and  the  creditor  is 
obliged  to  rely  on  a  renewed  promise,  he  can  enforce  the  promise  only 
to  the  extent  to  which  the  debtor  has  limited  it,  and  a  conditional  acknow- 
ledgment operates  only  subject  to  the  condition.  I  am  not  aware  of  any 
rulings  by  High  Court  in  India  laying  down  a  different  principle.  I 
therefore  hold  that  in  this  suit  the  appellant  can  only  deal  with  the 
respondent  as  a  surety. 

It  follows  that  the  appellant  cannot  succeed  in  his  appeal  :  for 
having  sued  the  respondent  along  with  two  other  defendants  as  principals, 
he  got  the  lower  Court  to  pass  an  order  exempting  the  other  two  from 
being  parties.  That  is  to  say,  he  withdrew  from  his  suit  against  the  other 
two.  He  did  not  ask  the  Court  for  permission  to  withdraw  with  liberty 
to  bring  a  fresh  suit,  nor  did  the  Court's  order  permit  withdrawal  with 


(1)  C.  &  M.  623. 


(2)  14  M.  &  W.  1, 
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liberty  to  bring  a  fresh  suit.  The  withdrawal  without  permission  to  bring 
a  fresh  suit  involved  the  discharge  of  the  other  two  executants  of  the 
bond  alleged  by  the  appellant  to  be  principals.  Their  discharge  discharges 
the  respondent,  according  to  the  principle  of  s.  134  of  Act  IX  of 
[96]  1872.  I  consider,  therefore,  that  the  appellant  is  not  entitled  to  a 
decree  against  the  respondent,  and  I  dismiss  this  appeal  with  costs." 

The  plaintiff  (Bank)  appealed  to  the  High  Court  from  the  District 
Judge's  decree. 

Maulvi  Abdul  Majid  and  Munshi  Hanuman  Prasad,  for  the  appellant. 

Mr.  G.  T.  Spankie  and  Lali    Durga  Charan,  for  the  respondent. 

JUDGMENT. 

STRAIGHT,  J. — It  is  sufficient  for  the  purpose  of  determining  the 
questions  raised  in  this  appeal  to  say  that  the  learned  Judge  in  the  Court 
below  has  held  that  the  defendant-respondent  was  a  principal  debtor 
under  the  bond  of  the  17th  April,  1879,  and  in  that  capacity  liable  to 
the  present  suit.  The  contention  on  behalf  on  the  plaintiff  (Bank)  is  that 
the  Judge,  having  formed  this  opinion  as  to  the  character  filled  by  him 
in  respect  of  that  instrument,  has  erroneously  held  that  the  three  letters 
of  the  13bh  July,  1881,  6sh  June,  1882,  and  the  22nd  February,  1883, 
did  not  constitute  an  acknowledgment  so  as  as  to  save  time  running  against 
the  plaintiff  (Bank).  I  am  of  opinion  that  the  contention  for  the  plaintiff- 
appellant  is  a  good  one,  and  that  these  three  letters  and  each  of  them  does 
constitute  such  an  acknowledgment  as  is  contemplated  by  s.  19  of  the 
Limitation  law  more  particularly  having  reference  to  the  language  of  the 
explanation  I  of  the  section.  Incidentally  I  may  observe  that  the  language 
of  the  explanation  I,  is  exceedingly  wide,  and  that  it  covers  cases  which 
would  not  be  covered  by  the  ordinary  rules  applicable  in  the  English 
Courts  to  acknowledgments  which  have  been  set  by  the  parties  for  the 
purpose  of  saving  limitation.  I  think  that  those  letters  were  acknow- 
ledgments of  the  right  of  the  plaintiff  (Bank)  to  the  amount  of  the  bond- 
debt  due  to  them,  and  that  the  mere  circumstance  that  the  defendant 
therein  mentioned  that  his  lability  was  of  a  conditional  character  only  did 
not  make  them  any  the  less  acknowledgments.  They  were,  in  my  opinion, 
sufficient  to  save  time  to  the  plaintiff  and  make  their  present  suit  unob- 
jectionable upon  the  score  of  limitation.  This  being  so,  the  appeal  is 
decreed,  the  judgment  of  the  Judge  reversed,  and  the  case  will  be  restored 
to  his  file  of  pending  appeals  and  disposed  of  upon  the  merits.  Costs 
hitherto  incurred  will  be  costs  in  the  cause. 

BRODHURST,  J. — 1  concur. 

Cause   remanded. 

10  A.  97  =  7  A.W.N.  (1887)  288. 
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Before  Mr.  Justice  Straight  and  Mr,  Justice  Brodhurst. 


GOODALL  (Judgment-debtor)  v.  THE  MussooRiE  BANK  LIMITED,  AND 

ANOTHER  (Decree-holders)  *     tilth  November,  1887.] 

Assignment  of  interest  fending  suit — Assignment  after  decree  in  Court  of  first  instance — 
Assignee  made  a  party  after  appellate  decree  for  purposes  of  execution— Civil  Proce- 
dure Code,  ss.  37:4,  647. 

8.  37'2   of  the  Oivil  Procedure   Code  cannot   ba  applied   to  the   assignment, 
creation,  or  devolution  of  an  interest  subsequent  to  the  decree  in  A  suit.     The 

*  First  Appeal  No.  78  of  1887,  from  a  decree  of   G.  Galoraith,   Esq.,  Subordinate 
Judge  of  Debra  Dun,  dated  the  28th  February,  1887. 
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Igft7  section  has  no  application  to  proceedings  in  execution  of  decree  ;  and  a  Court  has 

.j  no  jurisdiction,  readings.  372  with  s.  647,  to  bring  in  a  party  after  decree  and 

NOV.  11.  make  him  a   judgment-debtor  for  the  purposes  of  execution.     Gocool  Chander 

Gossamee  v.     The  Administrator-General  of  Btngal  (I)  and  Attorney- General  v. 

APPEL-  Corporation  of  Birmingham  (2)  referred  to. 

LATE  Where  a  Court  had  so  acted,  by  an  order  which  might  have  been,  but  was  not, 

p  made  the  subject  of  appeal  under  s.  588  (21)  of  the  Code, — held  that  as  there  was 

UIVIL.  Q0  jurjsdiction  to  make  such  an  order,  the  party  aggrieved  was  competent  to 

r~~T7_  object  thereto  on  appeal  from  a   subsequent  order  enforcing  execution  against 

him  as  »  judgment-debtor. 

^oaNQ      [*-   I'2  A-    510  (P.B.);  14   B.  232(234.   235);  U.B.R.    (1897-1901),  Vol.  II,  C.P.C., 
p88'  p.  310;  CODS. ,2  A.L.J.  516(518).] 

THE  facts  of  this  case  were  as  follows : — In  March,  1876,  a  suit  was 
brought  by  the  Mussoorie  Bank,  Limited,  in  the  Court  of  Small  Causes  at 
Dehra  Dun,  against  A.  C.  Eaynor  and  Caroline  Eaynor,  the  executors  of 
Mrs.  M.  A.  Eaynor,  to  recover  a  sum  of  money  due  to  the  Bank  by  the 
deceased.  On  the  18th  April,  1876,  the  suit  was  decreed  on  confession  of 
judgment.  On  the  25th  May,  1876,  upon  application  by  the  decree- 
holders,  the  Court  attached  thirty  shares  in  the  Delhi  and  London  Bank 
standing  in  Mrs.  Eaynor's  name,  by  an  order  under  s.  236  of  Act  VIII 
of  1859,  the  Civil  Procedure  Code  then  in  force.  An  objection  to  this 
attachment  was  filed  by  the  defendant  A.  C.  Eayuor  under  s.  246  of  the 
same  Act,  praying  for  the  release  of  twenty-four  of  the  shares  upon  the 
allegation  that  he  was  entitled  to  them  in  his  own  right  under  the  will 
of  Captain  Eaynor,  the  husband  of  the  deceased  Mrs.  Eaynor ;  thab 
Mrs.  Eaynor  had  under  that  will  a  life-interest  only  in  her  husband's 
property  with  a  power  of  appointment  among  her  children  ;  and  that  the 
shares  were  therefore  not  liable  to  attachment  and  salts  in  satisfaction  of 
her  debt.  This  objection  was  disallowed  ;  and  in  March,  1877,  a  regular 
suit  was  brought  [98]  by  A.  C.  Eaynor  in  the  Courc  of  the  the  Subordinate 
Judge  of  Dehra  Dun,  in  which  he  claimed  a  oeclaration  of  his  right  to 
and  possession  of,  the  twenty-four  shares,  and  to  have  the  summary  order 
dismissing  bis  objection  set  aside.  On  the  10th  May,  1878,  the  suit  was 
dismissed,  the  Subordinate  Judge  being  of  opinion  that  Mrs.  Eaynor  took 
an  absolute  interest  under  Captain  Eaynor's  will,  and  that  consequently 
the  twenty-four  shares,  as  forming  part  of  her  estate,  were  attachable  in 
execution  of  the  Mussoorie  Bank's  decree  for  her  debt.  On  the  22nd 
August,  1878,  the  High  Court,  on  appeal  by  A.  C.  Eaynor,  reversed  the 
Subordinate  Judge's  decree,  holding  that,  under  Captain  Eaynor's  will, 
Mrs.  Eaynor  held  the  estate  not  absolutely,  but  for  life,  as  trustee  for  her 
children,  with  a  power  of  appointment  among  them  (3j.  The  costs  due 
to  Eaynor  under  this  decree  were  Es.  1,177-14-9. 

At  various  dates  from  the  8th  May  to  the  9th  December  1878, 
applications  were  made,  on  behalf  of  the  Bank,  for  the  arrest  of  Eaynor 
in  execution  of  a  decree  against  him  passed  by  the  High  Court  on  the  2nd 
January,  1878,  under  which  Es,  2,959-8  were  due  from  him  to  the  Bank. 
In  pursuance  of  orders  passed  on  these  applications,  Eaynor  was  several 
times  arrested,  but  on  making  various  payments  in  part  satisfaction,  was 
released.  On  the  12th  December,  1878,  Eaynor  having  applied  for  execu- 
tion of  the  High  Court's  decree  of  the  22nd  August,  the  Subordinate  Judge 
passed  an  order  attaching  the  certificates  of  the  twenty-four  shares  in  the 
possession  of  the  manager  of  the  Mussoorie  Bank.  On  the  13tb  January, 
1879,  the  High  Court  refused  leave  to  the  Bank  to  appeal  from  the  decree 

(1)  5  C.  726  =  5  C.  L.  R.  108. '  (2)  L.  R.  15  Ch.  D.  423. 

(3)  Raynor  v,  The  Mussoorie  Bank,  2  A.  55. 
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of  the  22nd  August  to  Her  Majesty  in  Council.  On  the  10th  February, 
the  Manager,  in  pursuance  of  an  order  of  the  Subordinate  Judge,  produced 
the  certificates  in  Court.  They  were  handed  over  on  the  same  date  to 
Mr.  H.  B.  Goodall,  Barrister-at-law,  who  had  acted  throughout  as 
Counsel  for  Eaynor.  This  was  done  in  pursuance  of  a  written  agreement 
entered  into  between  Eaynor  and  Goodall  on  the  17th  January,  whereby 
Eaynor  agreed  to  transfer  to  Goodall  all  his  rights  and  interests  in  the 
twenty-four  shares,  in  consideration  of  Goodall's  paying  off  the  Mussoorie 
Bank's  decree  of  the  2nd  January,  1878.  and  paying  to  Eaynor  Es.  1,000 
in  cash.  Upon  the  certificates  being  banded  to  Goodall  [99]  on  the  10th 
February  as  already  mentioned,  Eaynor.  executed  in  his  favour  a  deed 
whereby  he  formally  transferred  the  shares  in  pursuance  of  the  agreement. 
On  the  26th  February,  upon  the  application  of  Eaynor,  the  Court  of  Small 
Causes  released  the  shares  from  the  attachment  placed  on  them  by  its 
order  of  the  25th  May,  1876. 

On  the  14th  August,  1879,  the  Privy  Council  gave  the  Mussoorie 
Bank  special  leave  to  appeal  to  Her  Majesty  in  Council  from  the  High 
Court's  decree  of  the  22nd  August,  1878.  Judgment  was  given  in  the 
appeal  on  the  21st  March,  1882,  the  effect  of  the  decree  being  to  set 
aside,  the  decision  of  the  High  Court  and  to  dismiss  the  regular  suit 
instituted  by  Eaynor  in  the  Subordinate  Judge's  Court  in  March,  1877  (l). 
The  Mussoorie  Bank  thereupon,  on  the  22nd  June,  1882,  applied  to 
the  Court  of  Small  Causes  to  proceed  with  the  execution  of  the  decree 
of  the  18th  April,  1876,  but  apparently  took  no  further  steps  in  that 
Court,  which,  on  the  9th  March,  1885,  passed  an  order  striking  off 
the  case.  Meanwhile,  on  the  24th  July,  1882,  the  Bank  presented  an 
application  to  the  Subordinate  Judge  in  Eaynor's  regular  suit  for  execution 
of  the  decree  of  Her  Majesty  in  Council,  by  restoring  certificates  of  the 
twenty-four  shares  which  had  been  given  up  on  the  10'h  February,  1879, 
under  the  High  Court's  decree  of  the  22nd  August,  1878.  On  the  12th 
December,  1882,  Eaynor,  who  had  been  ordered  "to  produce  the  shares 
in  Court,"  filed  a  petition  in  which  he  set  forth  the  transfer  of  the  shares 
to  Goodall  on  the  lOoh  February,  1879,  and  stated  that  in  consequence  of 
Goodall  being  in  England,  he  could  not  at  that  time  produce  the  shares, 
and  prayed  for  an  adjournment  of  six  months  to  enable  him  to  sue  Goodall 
for  their  recovery.  This  application  was  rejected,  and  Eaynor  was  arrest- 
ed in  execution  of  the  Privy  Council's  decree ;  but  the  bank  failed  to 
obtain  satisfaction,  and  on  the  3rd  March,  1884,  applied  to  the  Subordinate 
Judge  to  make  Goodall  a  party  to  the  execution- proceed  ings.  On  the  1st 
April,  1884,  the  Subordinate  Judge  issued  a  notice  to  Goodall,  who  was 
then  in  England,  in  the  following  terms  : — 

"  In  pursuance  of  an  order  passed  this  day  in  the  above  suit,  you  are 
hereby  required  to  appear  in  this  Court,  either  in  person  or  by  [100]  a 
duly  authorized  pleader,  on  or  before  the  15th  July,  1884,  and  show  cause 
why  you  should  not  be  called  upon  to  restore  the  twenty- four  Delhi  and 
London  Bank,  Limited,  shares,  numbered  7371  to  7394,  made  over  to  you 
by  the  plaintiff." 

•  Notwithstanding  this  notice,  Goodall  at  some  time  in  June  or  July, 
1884,  transferred  the  twenty-four  shares  through  a  broker.  On  the  25th 
November,  1884,  an  order  was  passed  by  the  Subordinate  Judge  on  the 
Bank's  application  of  the  3rd  March  previous,  directing  that  Goodall's 
name  should  ba  placed  on  the  record,  so  that  the  Privy  Council's  decree 
might  be  executed  against  him.  An  application  by  Goodall  to  the  High 
(1)  The  Mussoorie  Bank,  Limited  v.  Bay  nor,  4  A.  500. 

67 


1887 

NOV.  11. 

APPEL- 
LATE 
CIVIL. 

10  A.  97  = 
7A.WN. 

(1887)  288. 


10  All.  101 


INDIAN   DECISIONS,   NEW   SERIES 


[Yol. 


1887 

NOV.  11. 

APPEL- 
LATE 
CIVIL. 

10  A.  97  = 
7  A.W.N. 

(1887)  288. 


Court  for  revision  of  this  order  under  s.  622  of  the  Civil  Procedure  Code 
was  rejected  on  the  9th  May,  1885,  on  the  ground  that  the  order  was 
passed  under  s.  372  of  the  Code  and  was  appealable  under  s.  588  (21)  (1). 

On  the  7ch  December,  1885,  Goodall  having,  by  the  preceding  orders, 
been  made  -a  party  to  the  execution  proceedings,  the  Bank  applied  for 
execution  of  the  decree  against  him  by  attachment  and  sale  of  his  house 
at  Mussoorie,  "  if  he  fails  to  restore  the  twenty-four  Delhi  and  London 
Bank  shares  and  their  dividends  taken  by  him  which  are  the  subject  of 
this  suit."  On  the  28th  January,  1886,  an  order  was  passed  by  the 
Subordinate  Judge,  purporting  to  ba  made  under  s.  259  of  the  Civil 
Procedure  Code,  and  directing  that  the  house  should  bo  sold,  unless  within 
six  months  the  shares  should  be  handed  over.  Upon  the  same  date  the 
house  was  attached  by  an  order  under  s.  274  of  tbe  Code.  On  the  3rd 
May,  1886,  a  petition  was  presented  by  Goodall,  in  which  he  objected  to 
the  attachment  and  prayed  for  its  removal ;  and  at  length,  after  repeated 
adjournments,  the  Subordinate  Judge,  on  the  28th  February,  1887,  gave 
judgment  dismissing  the  petition  and  ordering  the  sale  [101]  to  proceed, 
if  the  shares  were  not  made  over  by  Goodall  within  a  further  period  of 
six  months. 

The  Court's  order  was  in  the  following  terms: — "  He  is  ordered  to 
produce  the  shares  called  for,  Nos,  7371  to  7394,  Delhi  and  London 
Bank,  within  six  months  from  this  date.  Should  Mr.  Goodall  prefer  it,  he 
is  hereby  allowed  to  hand  over  to  the  Court,  or  to  the  Mussoorie  Bank, 
Delhi  and  London  Bank  shares  of  a  value  equivalent  to  the  twenty- 
four  shares  in  question  as  given  above  or  again  Mr.  Goodall  is  permitted 
to  pay  in  a  sum  of  money  into  Court,  or  to  tha  Mussoorie  Bank, 
equivalent  to  the  value  of  the  twenty-four  shares  at  the  prevailing  market 
rate.  In  addition,  Mr.  Goodall  must  pay  all  the  interest  which  has  fallen 
due  on  the  twenty-four  shares  from  the  date  on  which  he  got  possession 
up  to  such  date  on  which  he  obeys  the  above  order  in  any  one  of  the 
ways  specified.  An  enquiry  will  have  to  be  made  in  order  to  ascertain 
what  amount  of  interest  be  due,  and,  if  necessary,  a  commission  will  issue 
for  that  purpose.  In  case  Mr.  Goodall  fails  to  obey  the  Court's  orders 
within  the  specified  period  of  six  mouths,  the  property,  under  s.  259  of 
tbe  Code,  will,  on  the  application  of  the  Mussoorie  Bank,  decree-holder, 
be  sold,  and  the  proceeds  dealt  with  as  provided  for  by  that  section. 
Mr.  Goodall  must  also  pay  all  costs  of  these  proceedings." 

From  this  order  Goodall  appealed  to  the  High  Court.  Tbe  sixth  of 
the  grounds  taken  in  the  memorandum  of  appeal  was  "  that  tbe  Subordi- 
nate Judge  was  wrong  in  holding  that  tbe  appellant  purchased  the  shares 
pendente  lite,  and  in  making  appellant  a  party  to  the  execution-proceedings 
under  s.  372  of  tbe  Civil  Procedure  Code." 

Mr.  A.  Strachey,  for  the  appellant. 

(1)  Radnor  v.  The  Musswrie  Bank, Limited,  7  A. 68 1,  where  the  Subordinate  Judge's 
order  of  the  25th  November,  1884.  is  set  forth.  The  report  of  that  case  contains 
mistakes  which  may  conveniently  be  correceted  here.  Tbe  title  of  tbe  case  should  be 
Goodall  v.  The  Mussoorie  Bank,  Limited,  Raynor  not  having  been  a  parly.  Both  in  the 
judgment  and  in  tbe  statement  of  facts  it  is  made  to  appear  that  tha  Subordinate 
Judge's  order  under  revision  was  passed  on  Raynor's  application  of  the  12th  December, 
L682.  and  tbe  judgment  proceeds  to  a  considerable  extent  upon  the  supposition  that  the 
case  was  "a  controversy  between  to  judgment-debtors  inter  se"  and  that  the  decree- 
holder  was  not  a  party  to  it.  In  point  of  fact  the  order  was,  as  above  stated,  passed  on 
the  application  of  the  decree-holder,  the  Mussoorie  Bank.of  the  3rd  March, 1884,  against 
Goodall  only;  and  Raynor's  application  of  the  12th  December,  1882,  was  rejected,  and 
not  granted,  by  an  order  dated  tbe  14tb  of  the  same  month, 
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[STRAIGHT,    J. — Confine    yourself  to  your  sixth  ground  of    appeal.       1887 
I  do  not  see  what  jurisdiction  the  Subordinate  Judge  bad  to  make  the      NOV.  11. 
order  of  the  25th  November,  1884,  making  the  appellant  a  party  to  the 
suit  after  decree.]  APPEL- 

There  was -no  jurisdiction  to  make  such  an  order  ;  Attorney -General  v.       LATE 
Corporation  of  Birmingham  (l),  Gocool  Chunder  Gossamee  v.  The  Admmis- 
trator- General  of  Bengal  (2),  per  Pontifex,  J.      [102]   See  Order  XVII, 
Rules  1  and  3  under  the  Judicature  Act,  Rules  of  1883.     The  appellant     101.  97  = 
did  not  purchase  "pending  the  suit."  7  A.W.N, 

The  other  side  will  rely  on  s.  647  of  the  Code,  but  that  section  (1887  288. 
does  not  mean  that  the  procedure  in  suits  before  decree  is  to  be  applied 
indiscriminately  after  decree.  It  was  intended  to  provide  a  procedure  for 
miscellaneous  matters,  such  as  probate,  similar  to  that  of  suits :  Amir 
Hasan  v.  Ahmad  Ali  (3),  Naigappa  v.  Gangawa  (4),  In  the  matter  of  the 
petition  of  Jodoo  Monee  Dossee  (5)  The  only  way  in  which  s.  647  could 
have  been  applied  was  to  make  the  appellant  a  party  while  the  appeal 
was  pending  before  Her  Majesty  in  Council  by  application  to  the  Judicial 
Committee,  or,  if  the  appellant  had  purchased  during  the  proceedings  in 
execution  of  the  Privy  Council  decree,  those  proceedings  might  have  been 
treated  as  analogous  to  a  suit.  Further,  the  proper  person,  if  any,  to  be 
made  a  party  under  s.  372  was  not  Goodall.  but  his  transferee.  At 
the  time  when  the  order  of  the  25th  November,  1884,  was  passed,  the 
appellant  had  parted  with  all  his  interest  in  the  share  [He  was  stopped] . 

Mr.  J.  E.  Howard,  for  the  respondent  (the  Mussoorie  Bank).  This 
plea  is  too  late  The  order  of  the  25th  November,  1884,  as  pointed  out 
by  Tyrrell,  J.,  might  have  been  appealed  under  s.  588  (21)  of  the  Code. 
No  appeal  having  been  preferred,  the  order  has  become  final  and  cannot 
now  be  questioned. 

Mr.  A.  Strachey,  for  the  appellant,  in  reply.  The  order  of  the  25th 
November,  1884,  was  of  an  interlocutory  character,  and  the  order  now 
under  appeal  is  in  the  nature  of  a:  final  decree — s.  2  of  the  Code — in 
appeal  from  which  all  interlocutory  orders,  appealable  or  otherwise,  may 
be  objected  to :  Civil  Procedure  Code,  s.  591,  Har  Narain  Singh  v. 
Kharag  Singh  (6),  Googlee  Sahoo  v.  Premlal  Sahoo  (7).  The  objection  goes 
to  the  jurisdiction  of  the  Subordinate  Judge  to  make  the  order  now  under 
appeal,  and  it  may  be  made  at  any  time. 

JUDGMENT. 

STRAIGHT,  J. — This  is  an  appeal  from  an  order  passed  by  the  Sub- 
ordinate Judge  of  Dehra  Dun  on  the  28th  February,  1887.  That  order 
professes  to  be  passed  in  execution  of  a  Privy  Council  [103]  decree  dated 
the  21st  March,  1882,  and  I  may,  for  the  purpose  of  making  it  quite  intel- 
ligible why  I  have  adopted  the  view  of  this  case  that  I  have,  state  a  few 
dates  and  facts.  Sometime  prior  to  August,  1878,  a  gentleman  of  the 
name  of  Raynor  brought  a  suit  against  the  Mussoorie  Bank  in  respect  of  an 
attachment  that  had  been  made  of  twenty-four  shares  in  the  London  and 
Delhi  Bank.  That  suit  was  instituted  in  the  Court  of  the  Subordinate  Judge 
of  Dehra  Dun,  and  it  was  ultimately  dismissed  by  that  Court.  Then  an 
appeal  was  preferred  to  this  Court,  and  Sir  Eobert  Stuart,  Chief  Justice,  and 
Pearson,  J.,  who  heard  that  appeal,  reversed  the  decision  of  the  Subordinate 
Judge,  and  decreed  the  plaintiff's  suit  on  the  22nd  August,  1878. 

The  Bank  then  applied  to  the  two  learned   Judges  of  this  Court  who 

(1)  L.  R.  15  Ch.  D.  438.  (2)  5  C.  726-5  C.  L.  R.  108.  (3)  9  A.  36. 

(4)  10  B.  433.  (5)  11  W.R.  494.         (6)  9  A.  451.  (7)  7  C.  148. 
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^887       had   heard   the  appeal  for  leave  to  appeal  from  their  decree  to  their  Lord- 
Nov  11.     8niP8  of  fche  Privy  Council,  and  on  the  13th  January,  1879,  that  application 

'•    v^as  refused.     The  Bank  incidentally  observed,    I  suppose  for  the  purpose 

APPEL-  of  affording  information  to  the  parties,  that  it  was  open  to  them  to  go 
LATE  direct  to  their  Lordships  of  the  Privy  Council  and  obtain  special  leave. 
p  T_  That  course  was  adopted  by  the  Mussoorie  Bank,  and  on  the  14th  August, 

_ '      1879,  they  obtained  such  leave  from  their  Lordships  of  the  Privy  Council, 

10  A.  97=  and  their  appeal  was  admitted.  Between  the  date  when  this  Court  refused 
7  A.W.N.  leave  and  the  date  when  special  leave  was  granted  by  the  Privy  Council, 
(1887)  288.  twelve  out  of  the  twenty-four  shares  in  the  London  and  Delhi  Bank  which 
were  the  subject-matter  of  the  action  were  transferred  by  Kaynor  to 
Mr.  Goodall,  the  appellant  before  us.  Whether  that  was  a  transfer  pendent 
lite  is  a  matter  about  which,  I  am  not  called  upon  to  express  any  opinion, 
and  I  express  none,  though  upon  further  consideration  since  yesterday,  and 
in  order  to  correct  any  erroneous  impression  that  may  have  been  gathered 
from  some  remarks  made  by  me,  I  am  by  no  means  clear  that  the  doctrine 
of  hs  pendens  will  apply  to  the  circumstances  of  this  case.  The  Privy 
Council  order  decreeing  the  appeal  and  dismissing  the  suit  was  made  on 
the  21st  March,  1882,  and  in  the  ordinary  course  it  was  forwarded  to  this 
Court  for  transmission  to  the  Court  of  the  Subordinate  Judge  of  Dehra 
Dun  for  execution.  On  the  24th  July,  1882,  an  application  for  execution 
was  made,  and  among  the  matters  asked  by  the  decree-holder  was  that 
the  Court  would  cause  [104]  the  shares  unduly  realized  by  Eaynor  in 
execution  of  the  High  Court's  decree  to  be  restored.  Upon  that  applica- 
tion an  order  was  made  by  the  Subordinate  Judge  directing  Eaynor  to 
produce  the  shares,  and  he  failing  to  do  so,  an  order  was  made  for  his 
arrest,  and,  as  I  understand  it,  he  was  arrested.  From  that  time  until 
the  month  of  March,  1884,  no  further  steps  seem  to  have  been  actively 
taken  for  the  purpose  of  executing  the  decree  ;  but  on  the  3rd  March,  1884, 
the  Bank  filed  a  petition  in  the  Court  of  the  Subordinate  Judge,  praying 
that  Goodall,  the  appellant  before  us,  might  be  brought  on  as  the 
representative  of  Baynor.  On  the  1st  April,  1884,  the  Court  issued  a 
notice  to  Goodall,  the  terms  of  which  are  most  significant,  and  they  in 
substance  were  as  follows,  namely,  that  Goodall  was  to  show  cause  why  he 
should  not  be  called  upon  to  restore  the  shares.  Now  that  was  the  notice  to 
Goodali,  and  was  the  only  intimation  he  ever  received  from  the  Court  of  the 
Subordinate  Judge  as  to  what  was  required  from  him,  and  yet  upon  a  notice 
of  that  kind,  and  in  reference  to  a  certain  affidavit  which  Goodall  sent  from 
England  to  the  Court  of  the  Subordinate  Judge,  that  Court,  on  the  25bh 
November,  1884,  made  Goodall  a  party  to  the  decree  in  the  character  of  a 
judgment-debtor.  Having  put  him  on  the  record  in  that  character  and 
after  certain  proceedings  had  been  held,  the  Subordinate  Judge  subsequently 
passed  the  order  of  which  complaint  is  now  made  on  the  28bh  February, 
1887,  by  which,  treating  Goodall  as  a  judgment-debtor  and  as  a  person 
amenable  to  the  execution  of  the  decree,  they  directed  him  either  to  hand 
over  the  shares  or  to  pay  their  equivalent,  and  went  on  to  order  that,  in 
default  of  doing  so,  under  the  provisions  of  s.  259,  certain  property  belong- 
ing to  him  would  be  sold  to  satisfy  decree. 

At  the  commencement  of  the  argument  yesterday,  which  was  so 
concisely  put  before  us  by  Mr.  Strachey  for  the  appellant,  I  suggested  to 
him  the  propriety  of  confining  himself  to  the  single  question  of  the  juris- 
diction of  the  Subordinate  Judge  to  pass  such  an  order  by  reason  of  his 
want  of  jurisdiction  to  have  passed  the  order  of  the  25bh  November,  1884, 
making  Goodall  a  party  to  the  decree.  That  is  the  only  question  that  has 
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been  discussed,  that  is  the  only  question  which  I  propose  to  decide,  and, 
as  I  am  in  favour  of  the  [105]  appellant  upon  that  point,  his  appeal  will 
succeed  and  the  order  of  the  Judge  will  be  set  aside. 

Before,  however,  closing  the  remarks  I  have  to  make  in  regard  to 
this  case,  I  desire  to  point  out  why  it  is  that  I  think  the  order  of  the 
Judge  is  without  jurisdiction.  Mr.  Howard  for  the  respondent  yesterday 
suggested  that  as  the  order  of  the  25th  November,  1884,  had  not  been 
appealed  as  it  might  have  been,  it  had,  by  reason  of  the  absence  of  any 
such  appeal,  become  final,  and  it  was  not  open  to  Mr.  Strachey  in  the 
present  proceeding  to  question  the  jurisdiction  of  the  Subordinate  Judge  to 
make  either  that  order  or  any  other  order  passed  in  regard  to  Goodall, 
who  by  that  order  had  been  joined  as  a  judgment-debtor. 

I  dissent  from  that  contention  of  Mr.  Howard,  and  I  have  no  hesita- 
tion in  holding  that  in  an  appeal  of  the  kind  before  me,  where  the  objection 
goes  to  the  very  root  of  the  matter  and  to  the  authority  of  the  Court  to 
make  the  order  in  the  sense  that  it  had  no  jurisdiction  at  all,  I  am  entitled 
to  entertain  it,  and  if  it  has  force,  to  give  effect  to  it.  In  my  opinion  the 
Subordinate  Judge  had  no  power  under  the  law  to  bring  in  a  party  after 
the  decree  and  make  him  a  judgment-debtor  for  the  purpose  of  applying 
the  provisions  applicable  to  the  execution  of  the  decree.  It  is  said  that 
taking  s.  647  of  the  Code  and  reading  it  in  conjunction  with  s.  372,  it 
is  competent  for  a  Court  executing  a  decree  to  do  on  the  execution  side 
what  a  Court  on  the  original  side  may  do  under  the  latter  section  ; 
that  is  to  say,  it  may,  after  decree,  bring  in  any  person  who,  by  assign- 
ment, creation,  or  devolution  of  any  interest  pending  the  suit,  has 
become  interested  in  the  subject-matter  thereof.  It  is  noticeable  that 
s.  647  is  specific  in  its  terms.  It  says  that  the  procedure  herein  prescribed 
shall  be  followed  "  as  far  as  it  can  be  made  applicable  "  in  all  proceedings, 
in  any  Court  of  civil  jurisdiction  other  than  suits  and  appeals.  But  it  is 
impossible  to  my  mind  to  make  s,  372  applicable  to  execution-proceedings, 
because  by  its  own  language  it  negatives  any  such  applicability  to  execu- 
tion-proceedings. The  words  used  there  are  "  assignment,  &c.,  pending 
the  suit."  What  the  meaning  of  the  words  "  pending  the  suit,"  is  to  my 
mind  perfectly  clear,  namely,  during  the  progress  of  the  suit  and  before 
the  passing  of  the  decree,  and  in  that  interpretation  I  am  [106]  borne  out 
by  the  observations  of  Pontifex,  J,,  in  Gocool  Chander  Gossamee  v.  The 
Administrator- General  of  Bengal  (1).  Moreover,  in  reference  to  a  some- 
what analogous  rule  under  the  Judicature  Act,  I  find  a  decision  of  Jessel, 
M.  E.,  concurred  in  by  James  and  Brett,  L.  JJ.,  in  Attorney -General  v. 
Corporation  of  Birmingham  (2),  whore  Jessel,  M.R.,  remarks  : — "  A  state- 
ment of  claim  or  bill  cannot  be  amended  after  final  judgment.  If  it 
becomes  necessary  to  enforce  that  judgment  against  persons  who  have 
acquired  a  title  after  it  was  made,  an  action  must  be  brought  for  that 
purpose." 

Here  it  is  to  be  observed  that  in  the  wording  of  s.  372  the  language  is 
almost  identical  with  the  rule  cited  by  Jessel,  M.E.,  and  it  shows  what  is 
to  be  done  in  reference  to  the  continuing  of  a  suit,  i.e.,  a  trial  of  a  case 
when  the  subject-matter  with  which  the  suit  is  concerned  has  passed  away 
tfo  another  person.  It  is  not  pretended  here  that  Goodall  acquired  any  in- 
terest prior  to  the  date  of  the  decree  ;  on  the  contrary,  it  was  subsequent 
to  the  decree  that  he  acquired  such  interest  [see  Baynor  v.  The  Mussoorie 
Bank  (3).]  That  being  so,  I  am  of  opinion  that  ss.  372  and  647  had  no 
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Nov.  11,     debtor,  and  so  improperly  being  made  a   judgment-debtor,    the  provisions 

of  s.   259,   which  are  sought  to  be  enforced  against  him,  are  in  no  way 

APPEL-     applicable.     The  result  is  that  the  appeal  is  decreed  with  costs,  quoad  the 

LATE       Musscorie  Bank,  and  the  order  of  the  Subordinate  Judge  set  aside.     As  to 

CIVIL       fche  resljonclent  Raynor  it  is  by  consent  dismissed  with  costs   (1). 

'  BRODHORST,  J. — I  concur.  Appeal  allowed. 
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[107]  Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Straight. 


BALWANT  SINGH  (Plaintiff)  v.  SUBHAN  ALI  AND  ANOTHER  (Defendants).* 
[12th  November,  1887.] 

Pre-emption — Wajib-ul-arz—"  Pattidars  "— -"  Chakdars.'" 

Held  that  the  terms  of  a  wajib-ul-atz  conferring  a  right  of  pre-emption  upon 
" patt.dars"  did  not  apply  to  a  chakdar  holdicg  a  share  in  the  same  chak  as  the 
vendor. 

[R..30.C.  110(117).] 

THIS  was  a  suib  for  pre-emption  based  on  the  wajib-ul-arz  of  a 
village,  which  gave  a  right  of  pre-emption  to  "  pattidars  "  in  cases  of 
transfer.  The  clause  of  the  wajib-ul-arz  relating  to  pre-emption  was  as 
follows  : — "  If  any  pattidar  wishes  to  sell  or  mortgage  a  part  or  whole  of 
his  property,  at  first  he  will  have  to  offer  it  to  his  brother  or  brother's  son 
or  a  member  of  the  same  family  on  a  proper  consideration.  In  case  of 
their  refusal  he  will  transfer  to  the  other  co-sharers,  and  they  will  have  to 
pay  the  same  price  as  offered  by  the  stranger  ;  and  in  case  of  the  latter's 
refusal  he  will  have  power  to  mortgage  or  sell  it  to  anyone  be  likes." 

The  facts  of  the  case  are  set  out  in  the  following  judgment  of  the 
lower  appellate  Court  (District  Judge  of  Allahabad)  dismissing  the  suit : — 

"  This  is  a  claim  of  pre-emptive  right.  The  plaintiff-appellant  and 
the  vendor  are  '  chakdars'  holding  shares  in  the  same  chak.  The  question 
at  issue  is  whether  the  right  of  pre-emption  under  the  wajtb-ui-arz  ex- 
tends to  chakdars  or  not. 

"  I  have  no  hesitation  in  deciding  that  it  does  not. 

"  The  terms  of  the  pre-emption  clause  clearly  restrict  its  ooeration  to 
'  pattidars,"  and  it  is  well  understood  that  the  object  of  the  provision  is  in 
all  cases  to  exclude  strangers,  and  a  chakdar  would  not  ordinarily  be  one 
of  the  co-parcenary  community,  nor  is  it  asserted  that  the  applicant  is  so. 

"  It  is.  however,  ingeniously  contended  that  a  chakdar,  inasmuch  as 
he  is  a  proprietor  paying  revenue  is  as  much  a  sharer  in  the  mahal  as  a 
pattidar,  and  that  the  circumstance  of  his  owning  a  certain  area  of  land 
instead  of  a  fractional  share  does  not  affect  his  status  as  a  sharer  in  the 
mabal. 

[108]  A  ruling,  Niamat  Ali  v.  Asmat  Bibi  (2)  has  been  referred  to,, 
to  show  that  the  expression  '  hukiyat '  has  been  held  to  mean  any  land 

*  Second  Appeal,  No.  1390  of  1886,  from  adeoree  of  P.  E.  Elliot,  Esq.,  District 
Judge  of  Allahabad,  dated  the  4th  June,  1886,  confirming  a  decree  of  Pandit  Indar 
Narain,  Muneif  of  Allahabad,  dated  the  llth  December,  1885. 

(1)  Baynor   bad    been  cited   as   a    respondent   through   some   mistake.     He   was 
represented  by  Mr.  G.  E.  A.  Ross- 

(2)  7  A.  636. 
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held  under  a  proprietary  title,  such  as  a  grove,  &c.,  and  not  merely  a 
fractional  share  ;  and  it  is  argued  that  a  'chak'  thus  comes  within  its  scope, 
and  therefore  within  the  pre-emption  clause,  in  which  the  word  '  hakiyat ' 
is  used. 

"  The  fallacy  of  this  argument  is  patenn.  The  '  chakdar '  is  a  pro- 
prietor in  the  mahal  no  doubt,  but  he  is  not  a  pattidar  or  co-sharer  of  the 
mahal.  The  word  '  hakiyat'  may  no  doubt  include  a  'chak,'  but  that  is 
not  the  point,  which  is,  whether  a  '  chakdar  '  can  claim  the  right  to  pre- 
emption, and  not  whether,  if  an  acknowledged  pattidar  should  sell  a  'chak,' 
a  right  of  pre-emption  could  be  raised  by  another  pattidar,  to  which  latter 
case  the  ruling  might  apply.  To  the  present  case  it  does  not. 

"  The  fact  that  the  chakdars  are  entered  in  the  kheivat  and  wajib-ul- 
arz  does  not  advantage  the  appellant  as  it  is  contended  on  his  behalf  that 
it  does.  In  the  kheivat  they  are  necessarily  entered,  as  they  pay  a  quota 
of  the  Government  demand  and  own  proprietary  rights,  but  they  are  even 
in  that  distinguished  and  separated  from  the  pattidars. 

"  In  the  ioajib-ul-arz  they  are  similarly  dealt  with  in  the  category  of 
inferior  proprietors. 

"The  difference  between  a  '  pattidar  '  and  a  'chakdar  '  is  apparent 
in  the  fact  that  the  former  is  jointly  responsible  with  his  fellow-pattidars 
for  the  payment  of  the  Government  demand  assessed  on  the  mahal,  and 
in  the  undivided  part  of  a  mahal  has  rights  in  each  biswa,  but  no  separate 
rights  in  any  particular  biswa,  whereas  the  latter  is  responsible  for  his 
own  quota  of  the  revenue  only,  and  owns  a  certain  area  which  is  all  his 
own,  while  he  has  no  right  outside  it. 

Neither  party  has  produced  any  evidence  to  prove  whether  the 
chakdars  were  admitted  to  enjoyment  for  payment  of  the  Government 
demand,  but  there  can  be  no  doubt  that  they  were  not. 

Failing  the  contention  that  a  '  chakdar'  is  as  much  a  sharer  in  the 
mahal  as  a  '  pattidar,'  and  therefore  has  a  good  claim  to  [109]  the  right 
of  pre-emption,  it  is  argued  that  '  chakdars'  have  at  least  the  same  right 
among  themselves  within  the  limits  of  their  '  chak'  that  the  pattidars 
have  in  the  whole  mahal.  This  again  is  an  ingenious  but  untenable 
proposition. 

"  The  pre-emptive  clause  applies  to  pattidars  only  ;  there  is  no  provi- 
sion for  its  extension  to  chakdars  even   within  the  limits  of   their  chak. 
This  appears  to  me  to  be  too  obvious  to  require  further  remark. 
The  appeal  is  dismissed  with  costs. 

The  plaintiff  appealed  to  the  High  Court,  on  the  ground  that  the  terms 
of  the  wajib-ul-arz  were  applicable  to  chakdars. 

Munshi  Ram  Prasad,  for  the  appellant. 

Mr.  Amiruddin  and  Maulvi  Abdul  Majid,  for  the  respondents. 

EDGE,  C.  J. — The  judgment  of  Mr.  Elliot  is  a  very  clear  judgment. 
I  approve  of  that  judgment.  I  think  Mr.  Elliot's  conclusions  are  correct. 
The  appeal  is  dismissed  with  costs, 

STRAIGHT,  J.— I  concur. 

Appeal    dismissed. 
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Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Tyrrell. 


AHMAD  ALI  KHAN  (Plaintiff]  v.  HUSAIN  ALI  KHAN  (Defendant). 
[25cb  November,  1887.] 

Aci  XV  of  18'7  (Limitation  Act],  sch-    ii,  Nos.  60.  137—  "Joint  family  property"  — 
"Exclusion"  from  such  property. 

A  Muhammadan  family  consisting  of  three  brothers  and  their  uncle  jointly 
owned  certain  immoveable  property  which  the  uncle  managed.  Two  of  the  brothers 
effected  a  settlement  of  accounts  with  the  uncle,  with  reference  to  the  profits  of 
the  estate  ;  the  share  of  three  brothers  was  appropriated  ;  and  the  money  repre- 
senting that  phare  was  deposited  with  the  uncle.  Subsequently  the  two  who  had 
effected  the  settlement  withdrew  their  portion  of  the  common  share,  and  the  third 
brother  sued  the  uncle  to  recover  a  sum  of  money  as  his  one-third  portion. 
He  alleged  that  he  had  been  deceived  by  the  defendant  into  supposing  that  his 
portion  was  included  in  the  amount  withdrawn  by  his  brothers  ;  but  he  did  not 
base  his  suit,  upon  acy  allegation  of  fraud.  It  was  contended  that  art.  127,  sch.  ii 
of  the  Limitation  Act  (XV  of  1877)  applied  to  the  suit,  limitation  running  from 
a  date  whereon  the  defendant  had  denied  all  liability  in  respect  of  the  plaintiff's 
demand. 

[110]  Held  that  the  amount  claimed  could  not,  under  the  circumstances,  be 
regarded  as  joint  family  property  ;  that  the  defendant's  denial  of  the  plaintiff's  right 
to  recover  that  amount  was  not  an  exclusion  of  the  plaintiff  from  such  property, 
and  that,  consequently,  art.  127  did  not  apply  to  the  suit. 

THE  facts  of  this  case  were  as  follows  :  —  The  plaintiff  Ahmad  AH 
Khan,  his  two  brothers  Asghar  AH  Khan,  and  Kbursbaid  AH  Khan,  and 
his  uncle,  the  defendant  Husain  AH  Khan,  held  certain  immovaable 
property  jointly.  This  property  was  managed  by  the  defendant.  An 
agreement  for  partition  of  the  estate  having,  in  1873.  fallen  through,  on 
the  21st  May,  1875,  a  settlement  of  accounts  was  effected  between  the 
plaintiff's  two  brothers  and  the  defendant,  with  reference  to  the  profits  of 
the  preceding  thirteen  years.  Whether  or  not  the  plaintiff  was  an  active 
party  to  that  ssttlement  was  a  matter  of  dispute.  Upon  the  settlement 
of  accounts,  the  plaintiff  received  Rs.  5,419  in  cash,  and  a  large  sum  of 
money  (of  disputed  amount)  was  deposited  by  bis  brothers  with  the 
defendant.  On  the  game  date  as  the  settlement  of  accounts  and  receipt 
of  the  Rs.  5,419,  namely,  the  2lst  May,  1875,  the  plaintiff  joined  with  his 
brothers  in  executing  in  favour  of  the  defendant  a  deed  of  acquittance, 
whereby  they  acknowledged  having  received  all  tho  money  which  was  due 
to  them  by  him  for  their  share  of  the  profits  of  the  family  property. 

In  1876  the  plaintiff  brought  a  suit  against  his  brothers  Asghar  Ali 
Khan  and  Khurshaid  Ali  Khan,  in  which  the  defendant  Husain  Ali  Khan 
was  subsequently  added  as  a  defendant  by  order  of  the  Court.  In  that 
8uic  the  plaintiff  alleged  that  the  money  which  on  the  taking  of  accounts 
in  1875  was  ascertained  to  be  the  share  of  the  three  brothers  was  a  sum 
of  Rs.  88,531  ;  that  this  amount  less  the  Rs.  5,419  which  he  acknow- 
ledged having  received  had  been  deposited  with  Husain  Ali  Khan  by  his 
brothers  ;  that  they  had  dishonestly  removed  it  from  Husain  Ali  Khan's 
custody  and  deposited  it  elsewhere  in  their  own  separate  account,  and 
that  out  of  it  he  was  entitled  to  recover  Rs.  24,091,  being  the  balance 
of  Rs.  29,570,  which  he  alleged  to  ba  his  one-third  share  of  the 

*     First  Appea',  No.  216  of  1885,  from  a  deoreu  of  Maulvi  Muhammad  Maksud  AH 
Khan,  Subordinate  Judge  of  Saharanpur,  dated  the  17th  August,  1885. 
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Eg.  88,531.  The  defendant,  Husain  Ali  Khan,  pleaded  in  a  written  state- 
ment, dated  the  18bh  August,  1877,  that  the  accounts  of  thirteen  years 
had  been  taken  with  the  plaintiff's  knowledge,  that  a  deed  of  acquittance 
bad  been  given  by  him,  and  that  Rs.  83,111  [111]  odd  which  remained 
after  payment  to  the  plaintiff  of  Rs.  5,419  had  been  deposited  with  him 
by  the  plaintiff's  two  brothers,  and  had  been  withdrawn  by  one  of  them 
in  June,  1875,  and  nothing  remained  in  his  hands  on  deposit.  On  appeal 
the  High  Court  decided  that  the  plaintiff  was  not  entitled  to  share  in  the 
amount  deposited  with  the  defendant  and  afterwards  withdrawn  by 
Asgbar  Ali  Khan  and  Khurshaid  Ali  Khan,  and  accordingly  dismissed  the 
suit. 

On  the  15th  May,  1884,  the  plaintiff  brought  the  present  suit  against 
Husain  Ali  Khan.  In  his  plaint  he  alleged  that  bis  brothers  and  the 
defendant,  on  the  21st  May,  1875,  had  adjusted  the  accounb  of  the  joint 
estate  and  found  that  Rs.  1,12,200  were  due  to  the  plaintiff  and  his  brothers 
from  the  defendant  in  respect  of  the  profits  of  the  estate.  He  alleged 
also  that  a  deed  of  acquittance  was  drawn  out,  which  he,  not  being 
acquainted  with  the  real  facts,  signed  at  the  request  of  his  brothers  and 
the  defendant.  In  para.  6  of  the  plaint  he  said  : — "  After  the  adjustment 
of  account,  the  aforesaid  amount  was  placed  in  deposit  with  the  defend- 
ant ;  and  two-thirds  of  it,  namely  Es.  74,800,  were  realized  by  the  plain- 
tiff's brothers  as  their  share  from  the  defendant ;  and  by  deducting 
Es.  5,419,  the  balance  is  due  to  the  plaintiff."  He  proceeded  to  allege 
that  a  misunderstanding  took  place  between  the  defendant  and  his 
brothers,  and  the  defendant  seeing  them  ready  to  file  a  suit,  gained  over 
the  plaintiff,  who,  according  to  his  own  account,  was  "  a  simpleton " 
and  an  inexperienced  person,  and  that  the  defendant,  by. making  use  of  the 
plaintiff's  signature  to  some  blank  papers,  caused  a  groundless  suit  in  the 
name  of  the  plaintiff  to  be  brought  against  plaintiiff's  brothers  to  the 
effect  that  they  had  his  share  in  the  money  which  they  had  realized,  and 
that  it  should  be  paid  to  him  by  them.  He  further  alleged  that  after  that 
suit  was  determined  the  defendant  put  off  from  time  to  time  paying  the 
money  to  him,  and  at  last  he  took  measures  to  obtain  his  right  ;  and  he 
stated  in  para.  11  that  hi?  cause  of  action  arose  on  the  25th  October,  1883. 
He  alleged  in  para.  12  that  he  was  deceived  by  the  defendant,  but  he  did 
not  basa  his  action  on  any  allegation  of  fraud.  In  para.  13  he  stated  : — "As 
the  plaintiff  has  no  proper  means  for  enquiring  into  the  facts  prior  to  the 
amicable  settlement  of  1875,  and  he  finds  it  useless  to  repu-[112]  diate  the 
adjustment  of  account  and  the  matters  irrelevant  thereto,  he  is  compelled 
to  confine  himself  to  one  out  of  several  reliefs,  and  he  prays  to  obtain  a 
decree  for  Es.  31,981,  being  his  share  in  the  remaining  amount  held  in 
deposit,  with  costs  and  future  interest  against  the  defendant.  Suit  valued 
at  ES.  31,931.  All  the  papers  relating  to  the  case  will  be  filed  at  the  first 
hearing  of  the  ca?e." 

In  reply  the  defendant  raised  a  number  of  pleas  which  it  is 
unnecessary  for  the  purposes  of  th'is  report  to  mention.  Para.  3  of  the 
written  statement  was  as  follows: — "  The  allegation  that  at  the  adjustment 
of  accounts  the  profits  of  the  joint  estate  amounting  to  Es.  1,12,000  were 
found  due  to  the  plaintiff  and  his  brothers,  and  that  they  were 
deposited  with  the  defendant,  is  quite  false  and  contrary  to  the  plaintiff's 
own  repeated  declarations.  After  the  adjustment  and  settlement  of 
the  accounts,  Es.  88,531-11  9  only  were  found  due  to  the  plaintiff  and 
his  brothers,  and  with  the  exception  of  Es.  5,419,  which  the  plaintiff's 
brothers  themselves  got  to  be  paid  to  the  plaintiff,  the  whole  of  the  balance 
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1887        of  Ks.  83,111-11-9  which  was  deposited  with  the  defendant  by  the  plaintiff's 

Nov.  as.     brothers  was  paid  to  them  by  him,   as  has   "  been  invariably   admitted  by 

the  plaintiff."  Para.  5  was  as  follows  : — "  The  suites  fit  to  be  dismissed 

APPEL-     for  this  reason  also,  that  the  defendant  had,  on  the  18th  August,  1877,  in 

LATE       distinct    words    totally   denied    his  responsibility    to    the   plaintiff,    and 

CIVIL.      computing  the  period  of  limitation  from  the  said  date,  this  suit  is  certainly 

beyond   time ;   because,    whatever  may  be  the  nature  of    the  plaintiff's 

10  A.  109=  demand,  the  causa  of  action  in  respect  thereof  had  accrued  on  that  date." 

8  A.W.N.  The  Court  of  first  instance  held  that  the  plaintiff's  cause  of  action 

(1888)  8.    accrueed  on  the  18th  August,  1877,  the  dateSof  the  defendant's  written 

statement  in  the  former  suit,  and  that  the  suit  was  barred  by  limitation. 

The   Court  at  the  same  time  considered  the  case  upon  the  merits,  and 

coming  to  the  conclusion  that  the  plaintiff  had  not  proved  the  allegations 

contained  in  his  plaint  dismissed  the  suit. 

The  plaintiff  appealed  to  the  High  Court.  In  reference  to  the  question 
of  limitation,  it  was  contfnded  that  either  art.  60  or  art.  127  of  the 
Limitation  Act  (XV  of  1877)  was  applicable,  and  that,  upon  either 
supposition  the  suit  was  within  time.  In  regard  to  art.  [113]  60,  it  was 
argued  that  the  deposit  was  admitted  by  the  defendant  in  para.  3  of  his 
written  statement,  and  that  there  was  no  evidence  of  any  demand  prior 
to  the  25th  October,  1883,  the  date  mentioned  in  para.  11  of  the  plaint. 
In  regard  to  art.  127,  it  was  argued  that  the  amount  claimed  was  "Joint 
family  property,"  that  the  plaintiff  not  having  been  a  party  to  the  settle- 
ment of  account?  of  the  21st  May,  1875,  nothing  had  been  done  which, 
so  far  as  he  was  concerned,  deprived  the  property  of  its  joint  family 
character  or  altered  the  nature  of  his  title  to  it,  and  that  his  "  exclusion" 
from  his  share,  within  the  meaning  of  art.  127,  accrued  on  the  18th 
August,  1877,  when  the  defendant  first  denied  all  liability  in  respect  of 
the  share. 

Mr.  C.H.  Hill,  Mr.  A.  Strachey,  and  Pandit  Sundar  Lai,  for  the 
appellant. 

The  Hon.  T.  Conlan,  Maulvi  Abdul  Majid,  Munshi  Hanuman  Prasad 
and  Pandit  Moti  Lai  Nehru,  for  the  respondent. 

EDGE,  C.  J.  (after  stating  the  facts,  and  holding  that  the  conclusions 
of  the  Court  of  first  instance  upon  the  merits  were  substantially  correct, 
continued)  : — The  question  of  limitation  has  been  argued  in  two  ways 
before  us.  It  has  been  argued  that  art.  60  of  the  2nd  schedule  of  the 
Limitation  Act  applies  to  this  case  on  the  basis  that  it  has  been  proved 
that  there  was  a  deposit  within  the  meaning  of  that  article,  and  that  we 
must  infer  an  agreement  to  pay  on  demand,  and  that  there  was  proof  that 
the  first  demand  was  made  on  the  25th  October,  1883.  I  see  no  evidence 
of  deposit  within  the  meaning  of  that  article  or  at  all,  so  far  as  the  plaintiff 
is  concerned.  As  I  have  said,  it  is  very  probable  that  these  parties 
intended  to  defraud,  and  did  orobably  in  that  transaction  of  May,  1875, 
defraud  the  plaintiff.  But  that  is  not  his  case  now.  The  plaintiff  relies 
of  course  on  para.  3  of  the  defendant's  written  statement,  but  that  para- 
graph would  not  assist  the  plaintiff,  even  if  it  were  not  absolutely  afe 
variance  with  the  finding  of  this  Court  in  the  previous  action.  That 
paragraph  makes  no  admission  that  any  money  was  deposited  by  the 
plaintiff  or  by  the  plaintiff's  brothers  on  the  plaintiff's  behalf  with  the 
defendant 

The  other  question  which  has  been  argued  with  regard  to  limitation 
is  based  on  art.  127  of  the  2nd  sch.  of  the  Limitation  [114]  Act.  Ifc  is 
contended  that  art.  127  applies  to  this  case,  and  that  the  plaintiff  in  the 
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present  action  is  a  person  excluded  from  joint  family  property  who  is  suing 
now  to  enforce  a  right  to  share  therein.  There  are  two  or  three  answers 
to  that  contention.  In  the  first  place,  according  to  the  plaintiff's  own 
case,  the  account  was  settled,  the  share  of  the  three  brothers  was  appro- 
.  priated,  and  the  money  representing  that  share  was  deposited  with  the 
defendant,  and  the  plaintiff's  two  brothers  subsequently  drew  out  their 
portion  of  the  common  share  of  the  three.  That  is  the  plaintiff's  case. 
How  the  balance  now  claimed  could  be  said,  under  those  circumstances, 
to  be  joint  family  property,  I  fail  to  see.  If  the  plaintiff's  case  was  a  true 
one,  according  to  bis  plaint,  that  balance  would  represent  the  moneys 
which  had  come  to  him  out  of  the  joint  family  property  ;  but  having  once 
so  come  to  him,  and  having  been  separately  appropriated  and  enjoyed  by 
him,  I  fail  to  see  anything  of  joint  family  property  in  it.  It  was  the  result 
of  his  having  enjoyed  the  family  property,  and  the  fact  of  his  having 
received  it  and  then  deposited  it  in  the  hands  of  the  manager  of  the  joint 
property  would  cause  it  to  cease  to  retain  the  status  of  a  joint  family  pro- 
perty, just  as  much  as  if  it  had  been  deposited  in  the  hands  of  a  third  person 
not  connected  with  the  estate.  I  may  say  that  I  do  not  think  that 
art.  127  applies  at  all  to  a  causa  like  this.  There  has  never  baen,  so  far  as 
we  know,  a  denial  of  the  plaintiff's  right  to  share  in  the  family  pro- 
perty. What  has  been  denied  is  the  plaintiff's  right  to  recover  the 
specific  money.  I  cannot  see  how  it  can  be  said  that  he  was  excluded. 
If  he  has  been  excluded  from  the  proceeds  of  his  share,  he  was  excluded 
either  by  fraud  on  the  part  of  the  defendant  and  his  brothers,  which  is 
not  the  case  which  he  attempts  to  make  out  here,  or  he  was  excluded 
in  this  sense,  that  he  did  not  exercise  his  right  of  asking  for  the  money 
from  his  agent.  In  any  way  looking  at  this  case  as  launched  before  this 
Court  on  behalf  of  the  plaintiff,  we  fail  to  see  from  the  plaintiff's  own 
case  how  art.  127  can  possibly  apply. 

Under  these  circumstances,  I  come  to  the  conclusion  that  the  judgment 
and  the  decree  of  the  Court  below  was  a  proper  one,  and  that  this  appeal 
ought  to  be  dismissed  with  costs. 

TYRRELL,  J. — I  concur.  Appeal  dismissed. 


10  A.  113=8  A.W.N.  (1888)  25. 

[115]    CRIMINAL  REVISION AL. 
Before  Mr.  Justice  Mahmood. 


QUEEN-EMPRESS  v.  SHEODIN  AND  ANOTHER.    [25th  November,  1887.] 

Act  X  of  1872  (Criminal  Procedure  Cede,  s.  518— Duration  of  Magiiirale's  order— Crimi- 
nal Procedure  Cede,  s.  lU—Act  XLV  of  I860  (Penal  Code),  s.  188. 

In  1876  a  Magistrate  passed  an  order  under  s.  518  of  Aot  X  of  1875  (Criminal 
Procedure  C?dei, directing  the  Saraogis  of  Etah  to  take  one  of  their  annual  religious 
processions  along  a  particular  route  and  at  a  particular  hour.  In  18S6,  in  which 
year  there  was  no  fresh  promulgation  of  the  order,  the  Sarargis  took  their  pro- 
cession along  another  route  and  at  a  different  hour,  and  for  so  doing  some  of  them 
were  convicted  and  sentenced  under  s.  188  of  the  Penal  Code. 

Held,  that  the  conviction  was  wrong,  the  order  of  1876  having  a  temporary  oper- 
ation only.  Qopi  Mohun  Mullick  v.  Taramoni  Chowdhrani  (1  ,  referred  to. 

THE  facts   of  this  case    are   sufficiently    stated  in  the  judgment  of 
Mahmood,  J. 


1887 

NOV.  25. 

APPEL- 
LATE 
CIVIL. 

10  A. 109= 

8  A.W.N. 

(1888)  8 


(1)  5  C.  7. 
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1887  ^r-  3-  Simeon,  for  the  petitioners. 

Nov  25.  Babu  Jogindro  Nath  Chaudii  and  Babu    Batan  Chand,  for   the   res- 

pendents. 

CRIMINAL  MAHMOOD,  J. — This  case   has  come   up  before  me  at  the  instance  of 

T>PVI       the  petitioners  for  interference  in  revision  under  s.  439    of   the   Code   of 

Criminal  Procedure.     The  facts,  out  of  which  the  dispute  has  arisen,  may 

SIGNAL,     Briefly  be  stated  to  be  the  following  : — 
10  A  113=  1°  tne  toWD  °f  Etah  the  Hindu   population  seems  to  be  divided  into 

8A  W.N.     two  sections  holding  religious    views  antagonistic  to  each  other.     One  of 

(1888)  25.  these  sections,  and  probably,  as  I  am  informed,  forming  the  majority  of 
the  population,  are  Vaishnavites,  that  is,  the  worhippers  of  Vishnu,  who 
is  one  of  the  gods  of  the  Hindu  Trinity.  The  other  sect,  who  are  stated 
to  be  the  minority  of  the  population,  are  Saraogis  or  Jains,  who  repudiate 
entirely  the  sanctity  of  the  Hindu  Trinity  of  the  Godhead  and  the  autho- 
rity of  the  minor  gods  and  goddesses,  and  who  also  repudiate  the  sanctity 
of  the  Vedas,  the  Puranas,  and  other  holy  scriptures  of  the  Hindu  religion. 
Indeed,  they  are  a  section  of  the  Buddhists  holding  doctrines  which  also 
prevail  in  other  parts  of  India.  These  conflicting  doctrines  have  before 
now  produced  disturbances  of  the  peace  in  connection  with  religious 
processions.  It  is  stated  by  Mr.  Simeon  on  behalf  of  the  petitioners  and  I 
myself  am  aware  of  the  fact  as  a  matter  of  the  religious  history  of  this  part 
of  the  country  (of  which  fact  I  can  [116]  take  judicial  notice  under  the 
latter  part  of  s.  57  of  the  Evidence  Act  I  of  1872)  that  the  Hindus  belong- 
ing to  the  Vaishnav  creed  look  with  horror  upon  the  appearance  of  the  idol 
of  Parasnath.  whom  the  Saraogis  worship,  and.  indeed,  regard  it  as  a  sin  to 
look  at  the  idol.  It  was  no  doubt  in  consequence  of  this  circumstance  that, 
on  the  2nd  September,  1876,  the  Magistrate,  acting  under  the  authority 
which  s.  518  of  the  Criminal  Procedure  Code  (Act  X  of  1872)  conferred  upon 
him,  promulgated  an  order  whereby  it  was  determined  that  the  Saraogis 
were  to  take  the  procession  of  Rath-Jatra,  or  Parasnath-ka-Mela,  as  the 
ritual  is  called  there,  by  a  particular  route  and  at  a  particular  time.  The 
object  of  making  the  night  as  the  time  when  the  Rath,  or  chariot,  was  to 
proceed  was  to  obviate  as  much  as  possible  the  Vaishnav  section  of  the 
Hindu  community  from  looking  upon  the  image. 

It  appears  that  for  some  years  after  the  2nd  September,  1 876,  the  route 
and  the  time  of  the  procession  of  this  annual  ceremony  were  duly  observed, 
and  that  no  occasion  arose  for  any  dispute  between  the  two  sections  of 
the  community,  and  it  was  not  till  1886  that  any  quarrel  arose  in  respect 
of  the  matter. 

It  appears  that  in  September,  1886,  when  the  Saraogis  contemplated 
the  performance  of  the  ceremony  of  Rath-Jatra,  or  religious  procession  of 
the  chariot  of  Parsanatb,  which  in  many  respects  and  incidents  is  analo- 
gous to  the  procession  of  the  chariot  of  Jagarnath — a  Vaishnav  Hindu 
deity — they  applied  to  the  Magistrate  for  certain  police  arrangements, 
no  doubt  expecting  possible  disturbances  by  the  Vaishnav  section  of  the 
community.  Thereupon  the  Magistrate,  by  an  order  of  the  13th  September, 
1886,  which  may  perhaps  be  taken  to  have  been  passed  under  s.  144  of 
the  Criminal  Procedure  Code  (Act  X  of  1882),  issued  no  specific  direc- 
tions to  the  petitioners  Saraogis,  but  directed  the  District  Superintendent 
of  Police  to  make  the  usual  arrangements.  The  procession  took  place  on 
the  14th  September,  1886,  in  the  forenoon  of  the  day,  and  it  proceeded  by 
a  route  and  at  a  time  not  prescribed  by  the  Magistrate's  order  of  the 
2nd  September,  1876,  which  pointed  out  night  to  be  the  time  when  the 
Bath  was  to  be  paraded. 
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Upon  this  state  of   things  a  complaint   was  made  by  Mr.    Simeon's       1887 
clients,  the  Vaishnav  Hindus,  charging  ^Lr.{Chaudhari's  clients,  the  [117]     Nov.  25. 

Saraogis,  with  having   committed  the  offence  mentioned   in  s.    188  of  the        

Indian  Penal  Code,  and  it   resulted  in  a  conviction  of  the  accused  and  CRIMINAL 
sentence  of    fine  by    the  Magistrate,    who  hetd  that  the  action  of  the 
Saraogis  amounted  to  a  disobedience  of  the  Magistrate's  order  of  the  2nd 
September,   1876.      The    Saraogis,    who    are    represented    before   me  by 
Mr.  Chaudhn,  appealed  from  such  conviction  to  the  learned  Sessions  Judge,   10  A.  115  = 
who,  by  his  order  of  the  2nd  July,  1887,  directed  a  further   enquiry  as    to     8  A.W.N. 
whether  or  not  the  original    order  of    the    2nd  September,    1876,    was     (188.8)  25. 
re-promulgated  in  1886.     It  was  found   by  the  Magistrate  upon  evidence, 
and  in  that  conclusion  the  learned  Sessions  Judge    agreed,    that  the  order 
of  1876  was  not  re-promulgated  in  1886.     The  learned  Judge,  therefore, 
held  that  at  the  time  when  the  procession  of  the  Rath-Jatra  took  place  on 
the  14th  September,  1886,  the  Saraogis  in  varying  the  time  and  the  route 
of  the  process-ion  were  not  disobeying  any  subsisting  order   of  the  Magis- 
trate, and  that,  therefore,  they  were  not  guilty  of  offence   under  s.  188  of 
the  Indian  Penal  Code. 

I  am  entirely  of  the  same  opinion.  It  seems  to  me  that  in  interpret- 
ing statutes  of  a  penal  character  it  is :  important  to  see  that  the  powers 
conferred  upon  the  Magistrates  are  duly  exercised  with  reference  to  the 
rendering  unlawful  of  acts  that  would  otherwise  be  lawful.  Under  the  old 
Code,  Act  X  of  1872,  s.  518  gave  to  Magistrates  the  power  to  issue  orders 
in  cases  of  obstruction,  danger  to  human  life,  or  riots,  and  explanation 
to  the  section  claarly  shows  that  the  Legislature  in  conferring  this  power 
intended  it  only  to  be  applied  to  emergent  matters.  That  section,  however, 
did  not  prescribe  any  limitation  or  duration  as  to  the  duration  of  the 
order  remaining  in  force  ;  but  a  Full  Bench  of  the  Calcutta  High  Court 
in  Gopi  Mohun  Mullick  v.  Taramoni  Chowdhrani  (1)  concurred  in  holding 
upon  general  principles  of  the  interpretation  of  such  statutes  that  the 
Magistrate  was  not  empowered  to  pass  an  order  under  s.  518  of  Act  X  of 
1872,  which  would  have  more  than  a  temporary  operation,  and  that  the 
grant  of  what  is  in  effect  an  order  for  a  perpetual  injunction  was  beyond 
such  magisterial  jurisdiction.  I  follow  the  principles  of  that  ruling,  and 
I  cannot  help  thinking  that  s.  144  of  the  present  Code,  in  modifying  the 
[118]  law  contained  in  the  corresponding  s.  518  of  the  old  Code, 
takes  into  account  what  Garth,  C.  J.,  said  in  the  Full  Bench  case  to 
which  I  have  referred,  and  I  say  this  because  I  find  that  whilst  s.  518  of 
the  old  Code  was  silent  as  to  the  duration  of  a  Magistrate's  order  passed  for 
the  purposes  mentioned,  the  present  Code  in  the  last  paragraph  of  s.  144 
contains  express  provisions,  saying  that  "  no  order  under  this  section 
shall  remain  in  force  for  more  than  two  months  from  the  making  thereof, 
unless  in  cases  of  danger  to  human  life,  health  or  safety,  or  a  likelihood 
of  a  riot  or  an  affray,  the  Local  Government,  by  notification  in  the  official 
Gazette,  otherwise  directs."  This,  then,  is  the  present  law,  and  I  think 
also  was  virtually  the  older  law,  though,  of  course,  no  duration  was  named 
in  the  older  Code. 

Applying  these  views  to  this  case,  it  is  clear  that  the  order  of  the  2nd 
September,  1876,  was  not  promulgated  again  in  1886  by  the  Magistrate,  and 
that  no  conviction  could  take  place  because  of  any  disobedience  of  the  order 
of  September,  1876,  an  order  which  cannot  be  held  as  having  subsisted  ten 
years.  Mr.  Simeon  on  behalf  of  the  petitioners  has,  indeed,  contended  that 
the  language  of  the  order  of  the  13tb  September.  1886,  was  to  incorporate' 

(l)  5  C.  7. 
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1887        all  the  term?,  conditions,  and  particular  directions  of  the  order  of  the  2nd 

Nov.  25.     September,  1876.     I  have  heard  the  original  order  of  September,  1886,  and 

cannot  accept  this  contention.     The  words  of  the  order  contain  no  specific 

CRIMINAL  directions  either  as  to  the  time  of  the  procession  or  the  route  through  which 

REVI-      it  was  to  pass,  and  1  cannot;  take  the  expression  "  as  usual  "  to  imply  that 

SIGNAL     tne  orcler  °f  fcne  ^nrt  September.  1876,  was  incorporated  there  in  its  entirety. 

'    And  because  the  order  of  tbe  13bh  September,  1886,  was    silent  as  to  this 

10  A.  115=  matter,  no  offence  was  committed  by  the  Saraogis  in  carrying  the  pro- 
8  AW  N.  cession  by  a  route  and  at  a  time  other  than  that  prescribed  by  the 
(1888)25.  Magistrate's  order  of  1876  as  they  did  on  the  14th  September  1886. 

I  hold,  therefore,  that  the  learned  Sessions  Judge  has  rightly  acquitted 
the  Saraogis,  and  that  no  interference  in  revisiop  is  required  by  this 
Court.  Tbe  application  is  dismissed.  Application  rejected. 


10  A.  119  =  8  A.W.N.  (1888)  26. 
[119]  CIVIL  REVISIONAL. 
Before  Mr.  Justice  Mahmood. 


SHEO  PRASAD  SINGH  (Petitioner)  v.  KASTDRA  KUAR  (Decree-holder}.* 
[26th  November,  1887.] 

Jurisdiction,  presumption  of —Maxim,  Omnia  pros^umuotur  rite  et  solemniter  esee 
acta—  Civil  Procedure  Code,  ss.  103,  283,  647 — High  Court' s  pacer  of  revision- 
Civil  Procedure  Code,  s.  622. 

The  consideration  of  an  objection  under  s.  278  of  the  Civil  Procedure  Code, 
having  first  been  entertained  and  adjourned  by  an  Additional  Subordinate  Judge, 
subsequently  came  before  tha  Subordinate  Judge,  who  struck  off  the  case  for 
default.  No  order  under  s.  25  transferring  the  case  to  the  Subordinate  Judge 
was  on  tbe  record,  nor  was  it  otherwise  shown  how  he  obtained  jurisdiction  to 
deal  with  it. 

Held  that  the  High  Court,  in  the  exercise  of  its  revisional  powers  under  s.  622 
of  the  Code,  should  not  presume  that  tbe  Subordinate  Judge  had  taken  up  the  case 
without  jurisdiction;  that  the  proper  remedy  of  the  petitioner  was  an  application 
under  P.  ;0?,  r?ad  with  s.  647,  or  suit  under  e.  283  ;  and  that  the  High  Court 
should  not  interfere  in  revision. 

[Appl..  15  A.  405  (407)  =  13  A.W.N.  172  ;    R.,  30  A.  331  (333)  =  5  A  L.J.  297  =  A.W.N. 
(1909),  142  ;  34  A.  592  (594)  =  10  A. L.J.  130  ;  12  O.  C.  109.] 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of 
Mahmood,  J. 

,     Pandit  Sunder  Lai,  for  the  petitioner. 

Mr.   G.  T.  Spankie,  for  the  respondent. 

MAHMOOD.  ,T. — This  is  an  application  presented  to  this  Court  invok- 
ing its  interference,  as  a  Court  of  revision,  by  exercise  of  the  authority  con- 
ferred upon  it  by  s.  622  of  the  Civil  Procedure  Code.  The  facts  from 
which  this  application  has  arisen  may  briefly  be  recapitulated  to  be  the 
following  : — 

One  Musammat  Kastura  Kuar  obtained  a  money  decree  against  one 
Musammat  Jelaba  Kuar  on  the  16th  July,  1884,  and  in  execution  of  the 
decree,  the  property  to  which  this  litigation  relates,  was  attached  on  the 
30th  November,  1886,  as  the  property  of  tbe  judgment-debtor.  These 
proceedings  of  attachment  admittedly  took  place  in  the  Court  of  the 
Additional  Subordinate  Judge  of  Ghazipur,  and  it  was  in  that  Court  that 
the  present  petitioner,  Babu  Sheo  Prasad,  filed  an  application  on  the  30th 
March.  1887,  objecting  to  the  attachment  mainly  upon  the  ground  that 

*  Miscellaneous  application,  No.  187  of  1987. 
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the  judgment-debtor  was  not  the  owner  of  the  property  attached.     Indeed,       1887 
Pandit  Sunder  Lai,  on  behalf  of  the  petitioner,  concedes  that  the  applica-     Nov.  26, 
tion  was  of  the  character  contemplated  by  s.  278  of  the  Code  of  Civil 
Procedure.  CIVIL 

[120]  It  appears,  then,  the  Eai  Cheda  Lai  was  the  Additional  Subor-       REVI- 
dinate  Judge  of  Ghazipur,  and  we  find  that,  on  the  10th  May,  1887,  he 
adjourned  the  hearing  of  the  application.     Another  adjournment  was  made 
by  his  order  of  the  4th  June,  1887,  and  then  the  case  appears  to  have   10  A.  119  = 
come  on  for  hearing,  not  before  the  Additional  Subordinate  Judge,  Rai    8  A.W.N. 
Cheda  Lai,  but  before  Pandit  Kashi  Narain,  who  is  the  Subordinate  Judge     (1888)  26. 
of  the  District,  and  by  his  order  of  the  14fch  June,  1887,   the  hearing  of 
the  application  was  once   more    adjourned.      The  order   says    that    the 
pleaders  for  the   parties   having   departed,    the  case  was  to   come  on  for 
hearing  the  next  day,  i.e.,  the  15th  June,   1887.     What  happened  then  is 
best  represented  by  the  order  of  the  learned  Subordinate  Judge  himself, 
and  it  runs  as  follows  : — 

''The  case  came  on  to-day  again,  and  the  pleaders  have  departed. 
Ordered  that  the  case  should  be  struck  off  for  default."  This  order,  dated 
the  15th  June,  is  the  one  of  which  revision  is  prayed  for  in  this  applica- 
tion. 

The  application  originally  came  on  before  the  learned  Chief  Justice, 
who,  by  his  order  of  the  9th  August,  1887,  directed  notice  to  be  issued  to 
the  opposite  party  to  "show  cause  why  the  order  of  Pandit  Kashi  Narain, 
dated  the  15th  June,  1887,  should  not  be  set  aside  on  the  ground  that  it 
was  made  without  jurisdiction,  and  why  the  case  should  not  be  restored 
to  the  list  of  the  Additional  Subordinate  Judgn  for  disposal." 

In  obedience  to  this  order  Mr.  Spankie  has  appeared  to  show  cause 
on  behalf  of  the  opposite  party,  and  the  learned  Counsel  has,  among  other 
things,  relied  upon  a  preliminary  contention  which  aims  at  showing  that 
in  the  due  exercise  of  its  revisional  powers  this  Court  should  not  interfere. 
In  the  first  place,  the  learned  Counsel  contends  that  the  rule  contained  in 
the  maxim  omnia  praesumuntur  rite  et  solemniter  esse  acta  applied  to 
this  case,  and  that,  until  the  contrary  is  shown,  the  order  by  the  learned 
Subordinate  Judge,  Pandit  Kashi  Narain,  of  the  15th  June,  1887,  should 
be  deemed  to  be  an  order  passed  with  jurisdiction  and  in  the  manner  the 
law  contemplates. 

To  this  argument  the  reply  which  Pandit  Sunder  Lai,  on  behalf 
of  the  pebitioner,  could  make  was  that  the  only  manner  in  which 
[121]  the  case  could  be  within  the  jurisdiction  of  the  Subordinate  Judge 
was  chat  a  Court  of  appeal  exercising  its  functions  had  transferrred  it 
under  s.  25  of  the  Civil  Procedure  Code,  and  that  the  mere  circumatanci 
of  the  absence  of  such  order  from  the  record  of  the  present  case  removed 
the  presumption,  and,  indeed,  proved,  as  the  learned  pleader  contends, 
that  the  Subordinate  Judge,  Pandit  Kashi  Narain,  had  no  jurisdiction  to 
dispose  of  the  case.  The  learned  pleader  has  also  argued  that  even  if  it 
be  taken  for  granted  that  the  learned  Subordinate  Judge  and  the  Addi- 
tional Subordinate  Judge,  had  concurrent  jurisdiction  over  the  matter,  the 
circumstance  that  Rai  Cheda  Lai,  the  Additional  Subordinate  Judge,  was 
seized  of  the  case,  would  render  the  concurrent  jurisdiction  of  the  learned 
Subordinate  Judge,  Pandit  Kashi  Narain  ineffective  in  taking  over  a 
case  and  making  orders  thereon,  of  which  case  the  Additional  Subordinate 
Judge  was  already  seized.  In  supporting  this  argument  the  learned 
pleader  has  used  the  analogy  of  the  concurrent  jurisdictions  of  the 
various  Judges  of  this  Court,  and  he  has  contended  that  as  one  Judge 
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fealing  that  the  answer 
unnecessary  in  this  case 
jurisdiction  upon  which 


saized  of  a  case  cannot  thereafter  be  deprived  of  it  by  another  Judge,  so 
even  if  the  Additional  Subordinate  Judge  and  the  Subordinate  Judge  did 
possess  concurrent  jurisdiction,  one  oould  not  he  deprived  of  his  legal 
powers  to  adjudicate  upon  a  case  he  was  seized  of. 

So  far  as  the  latter  pirt  of  this  contention  is  concerned,  I  do  not 
think  it  necessary  to  determine  the  point  beoause,  although  the  argument 
has  been  very  ably  put  before  me  by  Pandit  Sunder  Lai,  I  cannot  help 

Mr.    Spankie   relies    upon  renders   its  decision 
Mr.  Spankie's  contention  is  that  the  want  of 
the    whole    argument   proceeds    must    not  be 

presumed.  I  think  this  is  a  sound  argument,  beoause  it  seems  to  me 
that  the  want  of  jurisdiction  may  arise  owing  to  numerous  classes  of 
facts  which  are  to  be  determined  by  the  lower  Courts,  and  not  by  Courts 
of  revision.  There  may  be  want  of  jurisdiction  owing  to  territorial  limits 
of  jurisdiction,  owing  to  the  nature  of  the  class  of  litigation  owing,  perhaps, 
to  an  order  such  as  s.  25  of  the  Civil  Procedure  Code  contemplates, 
owing  perhaps,  to  the  appointment  of  the  Judge  not  being  duly  and 
lawfully  made,  owing  to  the  cause  of  action  having  accrued  at  a  place 
other  than  that  where  the  litigation  commenced,  [122]  and  owing  to  other 
numerous  matters,  such  as  the  defendant's  living  in  a  foreign  jurisdiction. 
In  regard  to  the  manner  in  which  I  understand  the  word  *'  jurisdiction,  " 
I  need  only  say  that  I  have  already  given  expression  to  my  views  in  Dhan 
Singh  v.  Basant  Singh,  (1)  and  that  I  still  adhere  to  those  viewa. 

But  the  question  is  whether  I,  sitting  here  as  a  Court  of  revision, 
should  enter  into  the  various  hypotheses  and  possibilities  which  may  result 
in  one  answer  or  other  as  to  the  question  of  jurisdiction.  Mr.  Spankie 
contends  that  this  Court  should  not  exercise,  under  the  circumstances,  the 
discretionary  powers  it  possesses  under  s.  622  of  the  Civil  Procedure  Code. 
Apart  from  the  questions  of  fact  which  may  have  a  bearing  upon  the 
question  of  jurisdiction,  the  learned  Counsel  contends  that  the  ordinary 
remedies  which  were  open  to  the  present  petitioner  have  not  been  adopted 
by  him,  and  that,  therefore,  this  Court  should  not  interfere  in  revision. 
The  learned  Counsel  contends  with  great  force  that  the  order  of  the  15th 
June,  1887,  now  sought  to  be  revised,  was  such  as  could  have  been  passed 
under  s.  102,  read  with  s.  647,  of  the  Civil  Procedure  Code,  and  that, 
indeed,  the  usual  remedy  open  was  to  apply  under  s.  103  of  the  Civil 
Procedure  Code  for  the  restoration  of  the  case  and  due  adjudication  there- 
upon. Further,  the  learned  Counsel  argues  that  another  remedy  was  open 
to  the  petitioner  before  asking  this  Court  to  revise  the  order  complained 
of,  and  that  remedy  was  a  regular  suit  such  as  s.  283  of  the  Civil  Proce- 
dure Code  contemplates. 

I  am  of  opinion  that  this  contention  has  force.  The  principles  upon 
which  the  visitatorial  functions  of  the  Courts  of  revision,  such  as  in  this 
case,  should  be  exercised  were  fully  considered  by  Mr.  Justice  West  in  the 
case  of  Shiva  Nathaji  v.  Joma  Kashinath  (2),  in  which,  at  the  end  of  the 
judgment,  certain  conclusions  are  specifically  enumerated.  I  have  always 
entertained  the  greatest  respect  for  the  rulings  of  that  eminent  Judge,  and 
I  have  more  than  once  stated  that  this  particular  judgment  was  one 
deserving  of  the  highest  respect  from  the  Indian  Courts,  and  I  adopted 
it  in  Sundar  Das  v.  Mansa  Bam  (3),  in  which  my  brother  Brodhurst  con- 
curred. The  general  effect  of  these  rulings,  as  far  as  this  case  is  concerned, 
[123]  is  to  lay  down  general  principles  that  the  especial  and  extraordinary 


(1)  8  A,  519. 


(2)  7  B.  341. 
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remedy  by  invoking  the  revisional  powers  of  this  Court  should  not  be 
exercised  unless  as  a  last  resource  for  an  aggrieved  litigant,  In  this  case 
the  ordinary  remedies  have  not  been  adopted  by  the  petitioner,  and  I  do 
not  think  it  is  necessary  for  me,  as  a  Court  of  revision,  to  go  into  the 
detail  whether  or  not  such  facts  exist  as  to  justify  the  conclusion  that  the 
lower  Court  did  not  exercise  jurisdiction. 

Pandit  Sunder  Lai  in  an  elaborate  and  able  argument  has,  indeed, 
contended,  as  a  matter  directed  to  induce  me  to  exercise  the  revisional 
powers  of  this  Court,  that  the  simplest  course  would  be  for  me  not  only 
to  decide  matters  of  fact  which  would  suggest  one  decision  or  other  as  to 
jurisdiction,  but  also  to  decide,  even  if  there  was  jurisdiction,  whether  or 
not  sufficient  reasons  existed  for  striking  off  the  case  in  default.  All  I 
need  say  to  this  argument  is  that  I  do  not  think  that  the  Legislature 
intended  this  Court,  as  a  Court  of  revision,  to  exercise  any  such  functions. 
1  therefore  decline  to  interfere  in  revision  and  dismiss  the  application 
with  costs.  Application  rejected. 


10  A.  123  =  7  A.W.N.  (1887)  301. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Straight  and  Mr.  Justice  Brodhurst. 


CHAJJU  (Defendant)  v.  SHEO  SAHAI  (Plaintiff.)* 
[29th    November,  1887.] 

Pre-emption—  Rival  suits — Each  pre-emptor  made  defendant  in  the  othtr*s  suit — Suiti, 
tritd  toqetJier,  but  decided  by  separate  decrees— Decree  allowing  pre-emption  in  one 
case  only  on  condition  of  dejault  by  other  pre-emptor — Finality  of  decree  in  superior 
pre-emptor's  suit — Appeal  by  inferior  pre-emptor  in  his  own  suit-^- Appellate  Court 
not  competent  to  alter  decree  so  as  to  offict  superior  pre-emptor's  right. 

In  two  rival  suits  for  pre-emption  each  pre-emptor  was  made  a  defendant  in  the 
other's  suit.  The  suits  were  tried  together  upon  the  same  evidence  and  were 
disposed  of  by  a  single  judgment,  but  by  separate  decrees.  In  one  of  the  suits 
the  pre-emptor  obtained  a  decree  in  the  terms  of  s.  214  of  the  Civil  Procedure 
Code.  In  the  other,  the  pre-emptor  obtained  a  decree,  subject  to  the  condition 
that,  in  the  event  of  the  first  pre-emptor  failing  to  execute  his  decree,  the 
second  pre-emptor  should  be  entitled  to  execute  it.  The  decree  in  the  first  suit 
was  not  appealed,  and  became  final.  The  second  pre-emptor  appealed  from  the 
decree  in  his  own  suit,  upon  the  grounds  that  the  amount  ordered  to  be  paid 
was  exoestive,  and  that  the  first  pre-emptor  had  lost  his  right,  and  the  decree 
in  the  second  suit  should  not  have  been  made  subject  to  the  condition  above 
stated. 

[124]  Hell  that  the  appellant,  if  ha  desired  to  get  rid  of  the  decision  regarding 
the  first  pre-emptor's  preferential  right,  should  have  appealed  against  the  first 
pre-emptor'e  decree,  but  that  that  decree  having  become  final,  the  questions  bet- 
ween the  two  pre-epintors  could  not  be  reopened  on  appeal  from  the  second 
pre-emptor's  decree. 

[P.,— A.W.N.  (1908)  211  =  4  M.L.T.  172  ;  7  A.L.J.  86  (P.B.)  =  7  Ind.  Gas.  156  L.B.B. 
(1912)  3rd.  Qc.  93  (951  =  17  Ind.  Gas.  860  =  5  Bur.  L.T.  199  ;  Appr.  and  F.,— 33 
A.  51  (55)  =7  A.L.J.  36t  =  7  Ind.  Gas.  156  ;  R  ,—5  O.C.  384  (391)  ;  151  P.L.B. 
1905  =  85  P.R.  1905  (P.B.)  ;  33  C.  1101  (1111)  =  10  C.W.N.  934  =  4  O.L.J.  149  ; 
8  P.R.  1904.] 

THIS  was  a  reference  to  a  Division  Bench  by  Mahmood,  J.,  under  the 
proviso  to  Eule  I  of  the  Eules  of  llth  June,  1887.  The  order  of  reference, 
in  which  the  facts  are  fully  stated,  was  as  follows: — 

*  Second  Appeal  No.  1447  of  1886  from  a  decree  of  H.  G.  Pearse,  Esq.,  District 
Judge  of  Meerut,  dated  the  14th  May,  1886,  reversing  a  decree  of  Baboo  Brijpal  Das, 
Subordinate  Judge  of  Meerut,  dated  the  1st  March.  1886. 
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1887  MAHMOOD,  J. — This  is  a  case  in  which  the  question  raised  seems  to 

Nov.  29.  be  one  of  sufficient  importance  to  be  referred  to  a  Division  Bench. 

The    facts  are    that  three  persons,   Sikandar,  Aladad,  and  Durjan, 

APPEL-     executed  a  sale  of  their  10  biswansis  share  in  favour  of  two  persons,  Sheo 

LATE       Sahai  and  Harjas,  on  the  6th  June  1884,   for  a  sum  represented  in  the 

CIVIL       sale-deed  as  Eg.  4000.  Thereupon  Ghajju,  the  present  defendant-appellant. 

'  instituted  a  suit  to  enforce  his  right  of  pre-emption  on  the  3rd  June,  1885, 

10  A.  123=  and  to  this  suit  he  impleaded  the  vendors  and  the  vendees,  and  subse- 
7  A.W.N.  quently  the  name  of  Sheo  Sahai,  plaintiff-respondent,  was  also  added, 
(1887)  301.  This  suit  was  numbered  130  in  the  register  of  the  first  Court. 

Similarly  Sheo  Sahai,  plaintiff-respondent,  instituted  another  suit  to 
enforce  his  right  of  pre-emption  in  respect  of  the  same  sale,  dated  the  6th 
June,  1884,  and  to  that  suit  ha  impleaded  the  vendors  and  the  vendees 
and  the  rival  pre-emptor,  Chajju,  plaintiff,  in  the  suit  No.  130.  The  suit 
was  instituted  two  days  after  the  earlier  suit,  i.e.,  on  the  5bh  June,  1885, 
and  was  numbered  131  in  the  register  of  suits. 

Both  these  suits  appear  to  have  been  tried  together  and  upon  the 
same  evidence,  and  resulted  in  two  decrees  of  even  date,  namely,  tho 
1st  March,  1886.  In  the  judgment  of  the  first  Court  it  was  held  that 
Chajju,  plaintiff  in  the  suit  No.  130,  had  a  right  of  pre-emption  superior 
to  that  of  Sheo  Sahai,  plaintiff  in  suit  No.  131.  Therefore  the  first 
Court  passed  a  decree  enforcing  the  right  of  Cbajju  to  the  property  in  suit 
upon  payment  of  Rs.  4,000  as  the  consideration- money  in  suit  No.  130. 
In  the  other  suit,  No.  131,  in  which  Sheo  Sahai  was  the  plaintiff,  the 
first  Court  decreed  his  claim,  but  rendered  the  decree  subject  to  the  con- 
dition that,  in  the  event  of  the  plaintiff  Cbajju  in  the  other  case  failing  to 
[125]  execute  his  decree,  Sheo  Sahai  was  entitled  to  execute  it.  Chajju, 
plaintiff  in  suit  No.  130,  did  not)  appeal,  nor  did  Sheo  Sahai  or  any  other 
defendant  to  that  action  appeal  against  the  decree  in  that  suit.  But 
Sheo  Sahai,  plaintiff  in  the  suit  No.  131,  being  dissatisfied  with  the 
decree  passed  in  his  favour,  appealed  to  the  lower  appellate  Court  prin- 
cipally upon  the  ground  that  the  amount  of  consideration  was  excessive, 
and  that  the  pre-emptor  Chajju,  plaintiff  in  the  other  suit,  had  lost  the 
right  of  pre-emption,  and  as  such,  did  not  stand  as  an  impediment  to  the 
exercise  of  his  right  of  pre-emption. 

Upon  this  appeal  from  the  decree  in  suit  No.  131,  the  learned  Judge 
modified  the  decree  of  the  first  Court  by  reducing  the  purchase-money  to 
Es.  701,  and  holding  that  Chajju  had  no  right  of  pre-emption,  because  he 
was  in  collusion  with  the  vendees  of  the  sale  of  the  6th  June,  1884. 

In  second  appeal  it  is  contended  by  Mr.  Sunder  Lai  that  the  judg- 
ment and  the  decree  of  the  lower  appellate  Court  is  erroneous,  because 
the  decree  before  him  was  the  decree  in  suit  No.  131,  and  the  decree  in 
the  suit  No.  130,  not  having  been  appealed  against,  beaame  final,  and  as 
such  binding  upon  the  parties,  the  rival  pre-emptors,  namely,  Chajju  and 
Sheo  Sahai,  and  that  the  lower  appellate  Court  in  adjudicating  upon  the 
decree  in  suit  No.  131  practically  set  aside  the  finality  of  the  decree  in 
suit  No.  130.  Mr.  Ghaudhri  on  the  other  side  contends  that  the  effect  of 
the  decree  of  the  lower  appellate  Court  must  be  held  to  be  limited  to 
modifying  the  decree  in  suit  No.  131,  and  the  fact  that  the  effect  of  it 
may  be  inconsistent  with  the  decree  in  suit  No.  130  does  not  vitiate  the 
validity  of  the  lower  appellate  Court's  decree  in  this  oase. 

In  the  case  of  Kaski  Nath  Mukta  Prasad  (1),  I  have  expressed   my 

(1)  6  A.  370. 
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view  as  to  the  array  of  parties  in  cases  where  in  respect  of  one  and  the 
same  sale  rival  suits  to  enforce  the  right  of  pre-emption  are  instituted. 
But  the  question  raised  in  this  case  is  one  not  covered  by  that  ruling,  and 
it  is  one  which  I  consider  sufficiently  important  to  refer  to  a  Division 
Bench.  I  therefore,  under  the  proviso  to  Eule  1  of  llth  June,  1877,  refer 
the  case  accordingly. 

Pandit  Sunder  Lai,  for  the  appellant. 

[126]  Babu  Jogindro  Nath  Ghaudhri,tor  the  respondent. 

STRAIGHT  and  BRODHURST,  JJ. — The  facts  of  this  case  are  very  fully 
and  clearly  stated  in  the  referring  order  of  our  brother  Mahmood.  The 
only  argument  addressed  to -us  was  based  upon  the  sixth  plea  taken  in 
the  memorandum  of  appeal,  namely,  that  the  decree  passed  in  favour  of 
the  defendant-appellant,  in  suit  No.  130  having  become  final  by  reason 
of  no  appeal  being  preferred  from  it,  the  matters  in  issue  between  him  and 
the  plaintiff  No.  131,  respondent  before  us  and  defendant  in  suit  130,  had 
been  heard  and  finally  determined,  and  could  not  be  again  tried  and  deter- 
mined in  the  appeal  from  the  decree'passed  in  suit  131.  We  are  upon  consi- 
deration constrained  to  hold  that  this  contention  is  a  sound  one  and  must 
prevail.  It  is  true  that  the  first  Court  tried  the  two  suits  130  and  131  to- 
getber.and  disposed  of  them  by  a  single  judgment;  but  separate  decrees  were 
prepared,  each  of  which  was  appealable  by  the  party  or  parties  aggrieved 
thereby,  and,  failing  such  appeal,  finally  settled  the  question  between  the 
plaintiff  on  the  one  side  and  the  defendant  on  the  other.  In  suit  130 
as  between  the  plaintiff  Chajju  and  the  defendant  Sheo  Sabai,  the  decree 
determined  the  issues  as  to  the  former's  preferential  right  over  the  latter, 
and  the  amount  to  be  paid  and  directed  the  period  within  which  it  was 
to  be  paid,  in  accordance  with  the  provisions  of  s.  214  of  the  Civil  Pro- 
cedure Code.  This  decree  still  stands,  and  the  Ks.  4,000  having  been  paid 
in  by  Chajju,  the  decree-holder,  within  the  specified  time,  he  has  now 
become  entitled  to  possession  of  the  property.  It  was  from  this  decree 
that  Sheo  Sahai,  the  respondent  before  us,  should  have  appealed,  if  he 
desired  to  get  rid  of  his  decision  in  regard  to  the  plaintiff  Chajju's  right 
to  pre-empt,  and  not  having  done  so,  it  was  not  competent  for  the  Judge 
in  the  appeal  from  the  decree  in  suit  131  to  re-open  the  questions  between 
those  two  persons. 

In  so  far,  therefore,  as  his  decision  dwelt  with  those  matters  and  his 
decree  affects  Chajju,  this  appeal  must  be  and  it  is  decreed  with  costs, 
and  the  respondent's  appeal  to  the  lower  appellate  Court  quoad  Chajju 
dismissed  with  costs.  Appeal  allowed. 


10  A.  127  =  8  A.W  N.  (1888)  21. 

APPELLATE  CIVIL. 
[127]  Before  Mr.  Justice  Mahmood. 
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PRAN  KGAR  (Judgment-debtor)  v.  DURGA  PRASAD  (Decree- holder).* 
[3rd  December,  1887.J 

Execution  of  decree— Decree  for  enforcement  of  hypothecation — Decree  limiting  judg- 
ment-debtor's liability  to  tlie  "h^odiecatfd  "property. 

A  decree  upon  a  hypothecation-bond   which  only  provides  for  its  enforcement 
against  the  hypothecated  property  cannot  be  executed  against  the  person  or  other 

•  Second.  Appeal  No.  1785  of  1886.  from  a  decree  of  O.W.P.  Watts,  Esq.,  District 
Judge  of  Moradabad,  dated  the  6tb  August,  1886.  reversing  a  decree  of  Babu  Gopal 
Datta,  Munsif  of  Bilari,  dated  the  16tb  January,  1866. 
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property  of  the  judgment- debtor,   though  an  order   for  coats  contained  therein 
may  be  so  executed. 
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TBE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of  the 
Court. 

Babu  Ratna  Chand,  for  the  appellant. 

Munahi  Kashi  Prasad,  for  the  respondent. 

MAHMOOD,  J. — The  facts  of  the  case,  as  they  have  been  put  before  ma 
by  the  learned  pleaders  of  the  parties,  are  the  following  : — 

The  present  appellant,  Musammat  Pran  Kuar,  judgment-debtor, 
executed  a  hypothecation- bond  in  favour  of  Sabu  Durga  Prasad,  the 
decree- holder-respondent  before  me,  who,  having  sued  upon  the  bond, 
obtained  a  decree  on  the  7th  July,  1881.  It  is  also  admitted  that  the 
decree  was  put  into  execution,  and  the  property  hypothecated  in  the  bond, 
the  lien  created  whereby  was  given  effect  to  by  the  decree,  has  already 
been  brought  to  sale  in  execution  of  the  decree. 

The  present  litigation  has  arisen  out  of  an  application  made  by  the 
decree-holder  for  the  execution  of  the  above-mentioned  decree,  not  against 
the  hypothecated  property,  but  against  the  other  property  of  the  judg- 
ment-debtor, the  appellant  before  me,  and  personally  against  her.  To 
this  application  objections  were  taken  by  the  appellant,  in  which  the  main 
contention  urged  by  her  was  that  neither  was  she  personally  liable  nor 
her  property  other  than  that  hypothecated  could  be  sold  in  execution.  This 
contention  was  accepted  by  the  Court  of  first  instance,  which  disallowed  the 
application,  but  upon  appeal  to  the  lower  appellate  Court,  the  learned  Judge 
of  that  Court  reversed  the  first  Court's  order  in  a  judgment  which  runs 
[128]  as  follows  : — "  The  prayer  for  relief  distinctly  asks  that  if  the 
hypothecated  property  be  not  sufficient,  decree  may  be  satisfied  from  the 
other  property  of  the  debtor.  Now  decree  was  given  according  to  the 
claim.  One  would  suppose  that  the  Munsif  had  never  seen  the  file.  I 
accept  the  appeal  and  cancel  the  order  of  the  Munsif  with  costs.  Decree 
can  be  executed  against  the  other  property  of  the  judgment-debtor,  but  aa 
to  her  person  I  say  nothing." 

From  this  order  this  second  appeal  has  been  preferred,  and  Mr. 
Ratan  Chand  for  the  appellant  contends  that  the  only  point  on  which  he 
relies  in  support  of  the  appeal  is  that  the  terms  of  the  decree  of  the  7th  July, 
1881,  cannot  bear  the  interpretation  which  the  learned  Judge  of  the  lower 
appellate  Court  has  put  upon  it.  The  original  decree  is  framed  in  the 
Hindustani  language,  and  I  have  carefully  read  its  terms.  The  effect,  as 
I  understand,  of  the  original  Hindustani  may  be  represented  in  English 
in  the  following  terms  :— "  It  is  ordered  and  decreed  that  Rs.  946-5,  the 
money  claimed,  and  Es.  97-14-6  costs,  making  a  total  of  Kg.  1,044-3-6. 
together  with  future  interest  at  annas  eight  per  cent,  per  mensem,  be 
decreed  ex  parte  against  the  defendant.  If  the  defendant  within  a  period 
of  six  months  pays  up  the  amount  decreed,  then  the  decree  will  become 
inoperative ;  otherwise  it  will  be  executed,  and  the  hypothecated  property 
having  been  brought  to  sale,  the  decretal  amount  will  be  paid  from  the 
proceeds  thereof ;  and  it  is  also  ordered  that  the  defendant  pay  to  the 
plaintiff  the  sum  of  Rs.  99-14-6  in  respect  of  costs  of  this  Court  to  which 
she  has  been  rendered  liable. 

Mr.  Ratan  Chand  argues  that  these  terms  of  the  decree  are  limited 
to  the  liability  of  the  hypothecated  property,  and  do  not  render  the  judg- 
ment-debtor liable  personally  to  any  execution  that  can  be  taken  out 
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under  the  decree.  I  am  of  opinion  that  this  contention  is  sound,  but 
only  to  a  partial  extent.  In  the  case  of  Raghubar  Dayal  v.  Ilahi  BaJchsh 
(1),  Mr.  Justice  Oldfield  and  myself  had  to  consider  a  similar  question  of 
the  interpretation  of  a  decree,  and  in  that  case  both  of  us  concurred  in 
holding  that  a  decree  that  was  worded  similarly  to  this  so  far  as  the  present 
point  is  concerned,  [129]  was  limited  to  the  liability  of  the  hypothecated 
property,  though  it  decreed  a  personal  obligation,  so  far  as  order  as  to 
costs  was  concerned.  This  is  a  case  in  which  a  similar  question  arises, 
and  I  still  adhere  to  the  views  expressed  in  that  case.  These  views  are 
in  accord  with  those  expressed  by  Mr.  Justice  West  in  the  recent  case 
of  Sheik  Sudan  v.  Ramachandra  Bhunjgaya  (2),  and  I  am  not  prepared 
to  alter  the  views  which  were  adopted  in  the  former  ruling. 

Mr.  Kashi  Prasad  in  resisting  the  appeal  -argues  that  the  first  part 
of  the  decree  declares  the  liability  for  the  whole  amount  to  be  borne  by 
the  hypothecated  property,  and  also  personally  by  the  judgment-debtor. 
For  this  contention  be  relies  upon  a  Full  Bench  ruling  of  this  Court  in 
the  case  of  Debt  Charan  v.  Ptrbhudin  Ram  (3).  In  regard  to  that  ruling, 
all  I  need  say  for  the  purpose  of  this  case  is  that  the  decree  considered 
there  was  differently  framed,  and  the  ruling  is  inapplicable  to  the  present 
case. 

The  interpretation  of  the  decree,  as  I  understand  it,  is  that  it  limits 
the  liability  for  the  principal  sum  of  the  money  claimed  to  the  hypothe- 
cated property,  but  that  the  order  as  to  costs  is  an  order  which  could  be 
executed  to  the  extent  of  such  costs  against  the  judgment-debtor.  I 
therefore  decree  the  appeal,  and,  setting  aside  the  order  of  the  lower 
appellate  Court,  direct  that  the  execution  of  the  decree  against  the 
judgment-debtor-appellant  personally  be  limited  to  the  order  as  to  costs 
which  the  decree  contains  ;  but  as  this  view  of  the  case  was  not  taken  by 
the  Courts  below,  the  proper  course  for  me  is  to  remand  the  case  to  the 
Court  of  first  instance  under  s.  562  of  the  Civil  Procedure  Code  for  being 
dealt  with  according  to  law  with  reference  to  the  observations  I  have 
made. 

Costa  will  abide  the  result.  Cause  remanded, 


10  A.  130  =  8  A.W.N.  (1888)  41. 

APPELLATE   CIVIL. 
[130]  Before  Mr.  Justice  Mahmood. 


MADHO  LAL  AND  ANOTHER  (Decree-holders)  v.  KATWARI 
(Judgment-debtor)*     [14th  July,  1887.] 

Execution  of  decree — Decree  for  enforcement  of  hypothecation — Objection  by judgmtnt 
debtor  thit  property  ordered  to  be  sold  is  not  legally  transferable  under  N-W.P, 
Bent  Act,  s.  9 — Such  objection  not  enter lainable  in  execution. 

In  execution  of  a  deorea  for  enforcement  of  hypothecation  by  sale  of  specific 
property,  an  objection  by  the  judgment-debtor  that  the  property  is  not  transfer- 
able, with  reference  to  s.  y  of  the  N.W.P.  Rent  Act,  cannot  be  entertained. 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  ofsthe 
Court. 

Second  Appeal  No.  1603  of  1886  from  a  decree  of  0.  Dess,  Esq..    District  Judge 
of  Jounpur,  dated  the  10th  July,    1886,   confirming   a  decree  of   Maulvi  Nasur  ul-lah 
,  Subordinate  Judge  of  Jaucpur,  dated  the  22nd  September,  1886. 

U)  7  A.  450.  (2)  11  B.  537.  (3)  3  A.  388. 
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Lala  Juala  Prasad,  Munahi  Hanuman  Prasad,  and  Munshi  Sukh 
Ram,  for  the  appellants. 

Munshi  Eashi  Prasad,  for  the  respondent 

MAHMOOD,  J. — The  facts  of  this  case  are  very  simple.  The  appellants- 
decree-bolders  are  zemindars  of  the  village  in  which  the  land  to  which 
this  litigation  relates  is  situate,  and  that  land  was  hypothecated  by 
Musammat  Katwari,  judgment-debtor-respondent,  to  the  appellants  on  the 
24th  February,  1876.  The  money  due  upon  that  mortgage  not  having 
been  paid,  a  suit  was  brought  thereunder  resulting  in  the  claim  being 
decreed  on  the  24th  February,  1882.  The  decree  specifically  directs  that 
the  land  now  in  question  should  be  sold  in  enforcement  of  the  lien. 

By  an  application  made  on  the  9fch  February,  1884,  the  decree  of  the 
24th  February,  1882,  was  sought  to  be  put  into  execution  by  the  decree- 
holders-appellants,  but  such  execution  was  resisted  by  the  judgment- 
debtor,  Musammati  Katwari,  upon  the  ground  that  the  land  which  she  held 
was  an  occupancy  tenure  which  could  not  be  transferred  under  s.  9  of  the 
Rent  Act,  and  this  plea  having  been  accepted  by  the  lower  Courts,  the 
application  for  execution  has  been  disallowed, 

From  the  order  so  disallowing  the  application  this  second  appeal  has 
been  preferred,  and  I  am  of  opinion  that  it  should  prevail.  There  is  no 
question  that  the  land  held  by  the  respondent,  Musammat  Katwari,  is  an 
occupancy  tenure,  such  as  that  contem  [131]  plated  by  s.  9,  and  within 
the  prohibition  of  that  section  against  transfer.  The  nature  of  such  tenures 
with  special  reference  to  the  question  of  transferability  was  fully  discussed 
by  me  in  Gopal  Pandey  v.  Parsotam  Das  (1),  though,  I  being  in  the 
minority,  the  majority  of  the  Full  Bench  held  that  the  hypothecation  by 
an  occupancy  tenant  of  his  right  of  occupancy  was  not  a  transfer  within 
the  meaning  of  s.  9  of  the  Rent  Act  of  1873,  which  Act;  would  govern  the 
hypothecation  of  the  24th  February,  1876,  whereon  the  decree  was  obtained 
by  the  appellants  on  the  24th  February,  1882.  From  the  opinion  ex- 
pressed by  the  majority  of  the  Full  Bench  in  that  case  I  still  dissent  with 
profound  respect,  the  more  so  because  I  find  it  difficult  to  reconcile  the 
ratio  decidendi  of  that  ruling  with  a  more  recent  Full  Bench  ruling, 
Ganga  Din  v.  Dhurandhar  Singh  (2),  in  which  they  held  that  an  usufruc- 
tuary mortgage  was  a  transfer,  and  the  prohibition  of  s.  9  of  the  Rent  Act 
applied  to  such  a  case. 

But  it  is  not  open  to  me  to  consider  in  this  case  the  question  as  to 
the  validity  of  the  hypothecation  of  the  24th  February,  1876,  or  the 
correctness  of  the  decree  of  the  24th  February,  1882,  because  that  decree 
having  been  passed,  the  proceedings  which  have  given  rise  to  this  appeal 
were  taken  only  in  execution  of  the  decree,  and  as  such,  this  Court,  as 
much  as  the  Courts  below,  is  bound  to  give  effect  to  that  decree. 
Mr.  Kashi  Prasad,  however,  contends  on  behalf  of  the  respondent  that 
the  specific  provisions  of  s.  9  of  the  Rent  Act  having  prohibited  transfer  of 
such  occupancy  holdings,  the  lower  Courts  were  right  in  not  giving  effect 
to  the  terms  of  the  decree,  and  in  declining  to  sell  the  property  by  auction 
in  execution  of  that  decree.  For  this  contention  the  learned  pleader  relies 
on  Naik  Ram  Singh  v.  Murli  Dhar  (3),  where  it  was  held  by  the  Full 
Bench  that  the  land-holder  who  had  attached  an  occupancy  right  of  an 
occupancy  tenant  in  certain  land  in  execution  of  a  decree  before  Act  XII 
of  1881  came  into  force  was  not  entitled  under  s.  2,  of  that  Act  to  bring 
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such  right  to  sale  after  that  Act  came  into  force,  that  section  not  saving  1887 

the  right  of  the  land-holder  to  bring  such  right  to  sale  in- execution  of  the  JULY.  14, 
decree,  and  s.  9  of  that  Act  expressly  prohibiting  the  sale  of  such  a  right 

in  execution  of  a  decree.  APPEL- 

[132]  If  the  Full  Bench  ruling  relied  upon  were  on  all  fours  with  this       LATE 
case,  I  should,  of  course,  have  felt  it  my  duty  to  have  followed  it,  sitting  as       ClVIL. 
a  single  Judge,  but  the  case  is  distinguishable  from  the  one  before  me.     In    Q  ~    ~    = 
the  case  before  the  Full  Bench  the  decree  was  a  simple  money  decree,  so      .  '    „ 
far  at  least  as  the  property  which  had  been  attached  in  execution   thereof     /1B'88)  >j 
and  to  which  that  litigation  related  was  concerned.     In  the  present  case  the 
decree  of  the  24th  February,  1882,  is  not  a  simple  money  decree.     It  is  a 
decree  which  decrees  a  claim  for  money,  and  orders  sale  by  specific  enforce- 
ment of  lien  against  the  land  which  forms  the  subject-matter  of  this  dispute. 
It  may  be  that  the  decree  was  erroneously  passed,  but  the  Court  executing 
that  decree  has  no  power  to  go  behind  it  and  to  decline  to  execute  it, 
because  such  a  refusal  to  execute  the  decree  amounts  to  nullifying  the 
decree   altogether.     This   view   was    expressed   by   me    in    the   case   of 
Bisheshar  Rai  v.  SukhdeoRai  (1)  where  the  case  was  very  similar  to  this, 
and  Oldfield,  J.,  concurred  with  me  in  holding  that  when  a  decree  is 
passed  and  specifically  directs  the  sale  of  a  tenure  which  may  or  may  not 
be  transferable,  the  Court  executing  the  decree  is  bound  to  give  effect   to 
[133]  it  and  not  to  question  the  validity  of  the  decree.     I  still  adhere  to 
the  views   which  I  expressed  in   that  case,  and  following   them  am  con- 
strained to  decree  this  appeal,  and  setting  aside  the  orders  of  both  the 
lower  Courts,  to  remand  the  case  to  the  Court  of  first  instance  for  execu- 
ting the  decree  of  the  24th  February,  1882,  with  reference  to  the  obser- 
vations which  I  have   made.     Courts  will  abide  the  result.     I  wish  only 

(1)  The  facts  of  this  case  are  sufficiently  stated   in   the  judgment  of  Mahmood,  J. 

Munshi  Sukh  Ram,  for  the  appellant. 

Lala  Jwala  Prasad,  foj  the  respondents. 

MAHMOOD,  J. — The  facts  of  .this  case,  so  far  as  it  is  necessary  to  state  them, 
are  very  simple.  Sukhdeo  Rai  and  others  executed  a  hypothecation  bond  on  the  10th 
September,  1874,  in  favour  of  Bishesbar  Rai  and  subsequently  sold  the  hypothecated 
property  to  Ramjas  Rai,  who  is  the  respondent  in  this  second  appeal.  On  the  31st  March 
1882,  Bishesbar  Rai  obtained  a  decree  on  his  hypothecation  bond  not  only  against  the 
obligor,  but  also  against  Ramjas  Rai.  The  decree  in  clear  and  specific  terms  decreed 
the  sale  of  the  mortgaged  property  in  satisfaction  of  the  mortgagee's  claim.  The  pre- 
sent dispute  has  arisen  out  of  Bisheshar  Rii's  application  to  put  in  force  the  man- 
date of  the  Court  of  the  31st  March  1882.  He  is  met  by  the  objeotion  that  the  property 
mortgaged  is  a  non  saleable  tenure,  its  sale  being  made  illegal  by  s.  9  of  Act  XII  of  1881 . 
There  is  much  doubt  whether  the  tenancy  here  is  one  at  fixed  rates,  and  as  such  not 
subject  to  the  prohibition  contained  in  that  section.  The  Courts  below  have  gone 
behind  the  decree,  and  have  arrived  at  the  conclusion  that  the  property  mortgaged  and 
orderedjto  be  soldjwas  merely  an  occupancy  tenure,  and  that  its  sale  was  prohibited.  Such 
questions  could  be  dealt  with  only  in  the  suit  but  the  action  of  the  lower  Courts 
amounts  to  a  proceeding  which  practically  nullifies  the  decree  of  1882.  The  appellant 
before  us  complains  of  this,  and  rightly,  because  where  a  clear  and  specific  order  is  made 
by  a  decree,  it  is  not  competent  to  a  Court  in  its  execution  department  to  take  notice 
of  any  matter  except  that  which  relates  to  execution.  We  are  not  concerned  hero  as  to 
what  may  be  properly  ordered  as  to  third  parties.  As  between  the  parties  to  the  decree, 
there  is  nothing  in  s.  244  'c)  which  justifies  such  a  procedure  as  that  of  declaring  a 
decree  to  be  illegal  and  refusing  to  carry  into  execution.  I  do  not  think  that  the  law 
contemplates  such  procedure  when  an  application  for  enforcement  of  decree  is  made.  I 
would  set  aside  the  orders  of  the  lower  Court,  and  direct,  the  first  Court  to  entertain 
the  decree  holder's  application  for  execution,  and  dispose  of  the  same  according  to 
law.  The  costs  of  the  present  appellant  in  this  and  the  lower  Courts  to  be  costs  in  the 
cause. 

OLDPIELD,  J.— I  concur. 
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to  add  that  I  must  not  be  understood  to  say  anything  as  to  whether  the 
auction-sale  which  would  take  place  in  execution  of  the  decree  would  or 
would  not  convey  any  valid  title  to  the  purchaser  (1), 

Cause  remanded, 


10  A.  133  =  8  A.W.N.  (1888)  35. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Straight  and  Mr.  Justice  Brodhurst. 


BANSIDHAR  (Defendant]  v.  SANT  LAL  AND  ANOTHER  (Plaintiffs}* 
[5bh  December,  1887.] 


wrongful  conversion — Meosure  of  damages, 


Eeld,  upon  principles  of  equity,  that  a  bypotbeoation  of  certain  future  indigo 
produce  was  a  valid  contract  to  assign  such  produce  when  it  should  come  into 
existence ;  and  that  the  hypothecation  became  complete  when  the  crop  was 
grown  and  the  produce  realized,  and  was  enforoible  against  a  transferee  of  snob 
produce  with  notice  of  the  obligee's  equitable  interest.  Colly tr  v.  Isaacs  (2)  and 
Eolroyd  v.  Marshall  (3)  referred  to. 

Held,  also  that  an  interest  would  not  avail  against  a  transferee  without  notice, 
Joseph  v.  Lyons  (4)  and  Ballas  v.  Eobin&on  (5)  referred  to. 

In  a  suit  against  such  a  transferee  with  notice,  who  had  sold  the  produce,  for 
damages  for  wrongful  conversion  of  the  security,— lield  that  the  measure  of 
damages,  under  ordinary  circumstances,  and  where  a  fair  price  had  been  obtained, 
would  be  the  amount  which  the  defendant  had  realized  by  the  sale.  Misri  Lai 
v.  Mazhar  Eossain  (6)  referred  to. 

[P.— 16  M.  429  (434)  ;  7  N.L.R.  72  (81)  ;  Rel.,— 10  Ind.  Gas  869  (974)  =  7  N.L.R.  72 
Appl.,— 29  A.  163  <165)  =  4  A.L.J.  57  =  A.W.N.  (1907)  7  ;  R.,— 31  C.  667  (675) 
11  O.C.  301  (304)  ;  10  A.W.N.  62  ;  D.,— 34  M.  64  (67)  =  6  Ind.  Gas.  504  =  8  M.L 
T.  91  =  20  M.L.J.  966.] 

The  facts  of  this  case  are  stated  in  the  judgment  of  the  Court. 
[134]  The  Hon.  T.  Conlan  and  Mauivi  A bdul  Majid,  for  the  appel- 
lant. 

Pandit  Sundar  Lai  and  Babu  Eatan  Chand,  for  the  respondents. 

STRAIGHT  and  BRODHURST,  JJ. — This  was  a  suit  for  damages 
brought  by  the  plaintiff  respondent  against  the  defendant-appellant  under 
the  following  circumstances.  On  the  13th  June,  1884,  one  Deoki  Prasad 
executed  a  bond  in  favour  of  the  plaintiffs  for  Rs.  4,000,  the  material 
portion  of  which  was  as  follows  : — "  For  the  satisfaction  of  the  said  bankers 
the  indigo  produce  for  1292  fasli  of  mauza  Jarah,  mauza  Secunderabad, 
shall  remain  hypothecated  in  lieu  of  the  amount  of  the  bond.  I  shall 
not  sell  it  to  any  one  else  until  the  whole  principal  and  interest  of  the 
amount  of  the  bond,  i.e.,  the  entire  demand  of  the  bond,  shall  have  been 
paid."  On  the  5th  November,  1884,  the  amount  of  the  bond  not 

*  Second  Appeal  No.  1430  of  1886  from  a  decree  of  T.E.  Wyer,  Esq..  District  Judge 
of  Meerut,  dated  the  22nd  July,  1886,  reversing  a  decree  of  Babu  Brij  Pal  Das,  Subor- 
dinate Judge  of  Meerut,  dated  the  12th  April,  1886. 

(1)  This  case  was  followed  in  Ramgobind  Das  v.  Oulzar  Singh  (8.  A. No.  698  of  1887) 
decided  the  llth  August,  1887,  Jagraj  Puri  v.  Hatbans  Dyal  (8.  A.  No.  268  of  1887) 
decided  the  3rd  January,  1888,  and  Janki  Rai  v.  Earn  Ghulam  (8.  A.  No.  896  of  1887) 
decided  the  27th  January,  1888. 

(3)  L.  R.  10  H.  L.  191 ;  36  L.  J.  Oh.  193. 
(5)  L.  R.  15  Q.  B.  D.  288.         (6)  13  C,  262. 


(2)  L.  R.  19  Ch.  D.  342. 
(4)  L.  R.  15  Q.  B.  D,  280. 
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having  been  paid,  the  plaintiff  brought  a  suit  against  Deoki  Prasad 
for  recovery  of  the  amount  due,  and  attached  before  judgment  ten 
boxes  of  the  indigo  produce  of  the  mauza  mentioned  in  the  bond,  which 
were  then  in  the  hands  of  the  police  at  the  Dadri  police  station, 
present  defendant  Bansidhar  preferred  objections  to  this  attachment, 
alleging  that  the  indigo  had  been  sold  to  him  by  Deoki  Prasad.  Subse- 
quently, how  does  not  exactly  appear,  he  got  possession  of  the  ten  boxes, 
forwarded  them  to  Calcutta,  and  realized  by  their  sale  Es.  3,894  6-9. 
On  the  7th  of  January,  1885,  the  plaintiffs  got  a  decree  against  Deoki 
Prasad,  but  by  this  time  their  security  had  been  appropriated  by  the 
defendant  Bansidhar,  as  has  already  been  stated.  By  the  present  suit 
the  plaintiff  seeks  to  recover  the  amount  of  Deoki's  debt  with  interest, 
namely  Es.  4,900,  by  way  of  damages  from  the  defendant  for  his  wrongful 
conversion  of  the  security  created  by  the  bond  of  the  13th  June,  1884. 
The  first  Court  dismissed  the  claim,  but  the  Judge  in  appeal  decreed  it  for 
Es.  3,894-6-9.  the  amount  realized  by  the  defendant  on  the  sale  of  the 
indigo.  The  defendant  appeals  to  this  Court,  and  the  substantial  ground 
upon  which  the  case  has  been  argued  before  us  is,  that  as,  at  the  time  of 
the  bond  of  the  13th  June,  1884,  the  indigo  of  mauza  Jarah  for  1292  fash 
was  not  in  existence,  nn  valid  pledge  in  law  could  be  made,  because  no 
tangible  thing  was  in  [135]  existence  that  was  capable  of  actual  or 
constructive  possession.  It  was  also  contended  that  there  was  no  evidence 
from  which  the  Judge  below  could  infer  that  at  the  time  the  defendant 
appropriated  the  indigo  he  had  notice  of  any  lien  thereon  in  favour  of  the 
plaintiff.  This  latter  point  had  best  be  disposed  of  first.  As  to  this  the 
Judge  observes  :  "  I  am  clearly  of  opinion  that  Bansidhar  knew  perfectly  well 
of  the  lien,  and  I  have  but  little  doubt  that  the  sale  to  Bansidhar  was  a 
collusive  arrangement  executed  with  a  view  to  defraud  the  plaintiff." 
This  conclusion  he  arrives  at  from  a  view  of  all  the  circumstances,  and 
this  being  a  second  appeal,  we  are  bound  by  this  finding  of  fact,  unless 
there  is  absolutely  no  evidence  to  support  it.  The  learned  counsel  for 
the  appellant  did  not  emphasize  his  contention  on  this  head  by  reference 
to  the  proofs  on  the  record  ;  but  we  have  looked  to  see  what  they_  were, 
and  after  doing  so  we  are  not  prepared  to  say  that  there  were  no  circum- 
stances in  evidence  which  warranted  the  Judge  in  drawing  the  conclusion 
he  did.  It  therefore  must  be  taken  as  a  fact  found  against  the  defendant 
that  he  appropriated  and  sold  the  ten  boxes  of  indigo  with  notice  and 
knowledge  of  the  plaintiff's  claim  thereto. 

Then  arises  the  main  point,  the  nature  of  which  has  already  been 
stated,  namely,  whether  the  instrument  of  the  13th  June,  1884,  created 
any  valid  security  in  favour  of  the  plaintiff.  We  think  that  it  did  and  in 
support  of  tfcis  view  we  cannot  do  better  than  refer  to  the  remarks  of 
Jessel,  M.  E.,  in  Collyer  v.  Isaacs  (1).  "  The  creditor  had  a  mortgage 
security  on  existing  chattels  and  also  the  benefit  of  what  was  in  form  an 
assignment  of  non-existing  chattels  which  might  be  afterwards  brought 
on  the  premises.  That  assignment  in  fact  constitutes  only  a  contract  to 
give  him  the  after-acquired  chattels.  A  man  cannot  in  equity  any  more 
than  at  law  assign  what  has  no  existence.  A  man  can  contract  to  assign 
property  which  is  to  come  into  existence  in  future,  and  when  it  has  come 
into  existence,  equity  treating  as  done  that  which  ought  to  be  done,  fast- 
ens upon  that  property  and  the  contract  to  assign  them  becomes  a 
complete  arrangement."  See  also  Holroyd  v.  Marshall  (2). 

(2)  L.  B.  10  H,  L.  191  ;  36  L.J.  Cb.  193. 
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1887  [136]  Now  we  think,  applying  the  principle  thus  laid  down  to  the 

DEC.  5.      instrument  of  the  13fch  June,  1884,  that  it  was  a  contract  to  assign  some- 
~  thing  that  was  to  come  into  existence,,  namely,   the  produce  of  the  crop 

API  EL-  for  1292  fasli  of  mauza  Jarah,  which  according  to  the  authority  of  Cle- 
LATE  ments  v.  Mattheivs  (1)  would  constitute  a  sufficiently  specific  description 
OlVIL.  for  the  purpose  of  creating  a  valid  assignment  in  equity.  The  evidence 
establishes  that  the  crop  in  question  was  grown  and  the  produce  of  it 
10  A.  133—  realised  before  the  defendant  purchased  it  from  Deoki  Prasad,  and  putting 
8  I.W.N.  aside  the  question  whether  it  was  in  fact,  prior  thereto,  handed  over  to 
(1888)  33.  the  servant  of  the  plaintiff,  of  which  there  undoubtedly  is  proof 
upon  the  record,  so  as  to  cocstitute  a  clear  pledge,  there  was  enough 
to  create  an  equitable  interest  in  the  plaintiff  in  respect  thereof. 
The  equitable  title  so  acquired  by  the  plaintiff  would  no  doubt  in  the 
absence  of  notice  of  that  title  not  avail  him  against  the  defendant 
(see  Joseph  v.  Lyons  (2),  Hallas  v.  Robinson  (3)  ;  but  here  the  defendant 
is  fixed  with  notice,  and  it  is  found  that,  despite  such  notice,  he 
appropriated  and  sold  the  produce.  The  defendant  therefore  was  in 
our  opinion  a  wrongdoer  and  the  plaintiff  had  a  right  to  damages,  as 
against  him,  the  measure  of  which  would,  under  ordinary  circum- 
stances, where  the  fair  price  has  been  realized  and  such  as  subsist  here, 
be  the  amount  he  realized  by  the  sale,  A  somewhat  analogous  view  was 
adopted  by  the  Calcutta  Court  in  Misri  Lai  v.  Mozhar  Hossain  (4)  ;  and 
we  may  add  that  in  this  country,  where  contracts  of  the  kind  disclosed 
in  this  case,  are  very  largely  entered  into  with  regard  to  the  cultivation  of 
indigo,  which  industry  without  them  would  be  seriously  hampered  from 
a  financial  point  of  view,  it  is  in  the  highest  degree  important  that  effect 
should  be  given  to  the  obvious  intentions  of  the  parties  making  them,  if 
it  can  be,  without  violence  to  the  law  or  equity  our  Courts  have  to 
administer.  We  thick  the  Judge  below  was  right  therefore  in  the  view 
that  he  took,  and  we  dismiss  this  appeal  with  costs  (5). 

Appeal  dismissed. 


10  A.  137  =  8  A.W.N.  (1888)  28. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Straight  and  Mr.  Justice  Tyrrell. 
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HAS  NABAIN  SINGH  (Defendant]  v.  BHAGWANT  KUAB  AND 
OTHERS  (Plaintiffs}:''      [16th  December,  1887.] 


Arbitration— Omifsion  to  fix  time  for  delivery  o1  award — Extension  of  time  after  expira- 
tion of  feiird  fixed — Effect  of  acceptance  of  award  by  the  Court— Effect  of  arbitrator 
first  tendering  and  then  withdrawing  resignation— Civ'l  Procedure  Code,  ss.  508, 
514,  521. 

The  provision  contained  in  s.  508'of  the  Civil  Procedure  Code,  requiring  the 
Court  to  fix  a  reasonable  time  for  the  delivery  of  the  award  is  not  imperative  but 
directory,  and  non-compliance  with  it  does  not  make  the  order  of  reference  abor- 
tive and  any  subsequent  arbitration  proceedings  ineffectual  and  bad. 

*  First  Appeal,  No.  73:  of  1885,  from  a  decree  of  MaulvisMuhammad  Saiyad  Khan, 
Subordinate  Judge  of  Agra,  dated  the  6th  April,  1885. 

(1)  L.B.,  11  Q.B.D.  808,  (2)  L.E.,  16  Q.B.D.  280. 

(3)  L.B.,  15  Q  B.D.  288.  (4)  13  C.  262. 

(5)  See  also  Rajah  Sahib  Prahlad  Sen  v.  Baboo  Budh'j.  Sing  (2)  B-L.B.  (P.O.)  at 
p.  117  ,  Ranee  Bhibcwondree  Dasseah  v.  Issur  Chunder  Dull  (11  B.L.R.  36),  and 
Eedari  v.  Atmarambhat,  3  B.H.C.R.  (A.C.)  11. 
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Under  s.  514  of  the  Code  the  Court  may  extend  the  time  for  making  the   award        1887 
after  thetime  fixed  therefor  has  expired.  DBG.  16. 

The  last  paragraph  of  s.  521  dees  not  imply  that  an  omission  by  the  Court  to         __ 
fix  a  positive  date  within  which  the  award  ia  to  be  filed  is  fatal  to  the  validity  of     APPEL- 
the  award. 

Where  an  order  extending  the  time  for  delivery  of  an  award  was  made  after  the 
time  fixed  therefor  had  expired,  and  did  not  fix  any. positive  date  for  the  filing  CIVIL. 

of  the  award,— held  that  the  adoption  of  the  award  by  the  Court  amounted  to  an          

enlargement  of  the  time  for  delivery  of  the  award  to  the  date  on  which  it  was  in  10  &•  187  * 
faot  delivered,  and  to  a  ratification  of  what  had  been  done  by  the  arbitrators, ]and  g  £  W.N. 
that  the  parties,  having  nude  no  objection  to  the  aation  of  the  Court,  must  be 
taken  to  hive  waived  any  objection  to  the  award. 

The  mere  circumstance  of  an  arbitrator  having  first  tendered  and  then  with- 
drawn his  resignation  does  not  formally  divest  him  of  his  character  as  arbitrator. 
Maharajah  Jaymungul  Singh  Bahadoor  v.Mohun  Ram  Marwaree  (1)  referred  to. 

[P.— 18  M.  22  ;  Doubted-2  N.  L.  E.  81  (84).] 

THE  facts  of  this  case  are  sufficiently'stated  in  the  judgment  of 
STRAIGHT,  J. 

The  Hon.  T.  Conlan,  Mr.  C.  H.  Hill,  Babu  Dwarkanath  Banerji, 
Munshi  Hanuman  Prasad  and  Pundit  Sundar  Lai,  for  the  appellant. 

Mr.  C.  Dillon,  the  Hon.  Pandit  Ajudhia  Nath  and  Pandit  Moti  Lai 
Nehru,  for  the  respondents. 

STRAIGHT,  J. — The  suit  to  which  this  appeal  relates  was  instituted  by 
the  plaintiffs-respondents  on  the  8th  February,  1884,  in  the  Court  of  the 
Subordinate  Judge  of  Agra,  for  the  recovery  of  'certain  valuable  property 
of  various  kinds  and  for  money  from  [138]  the  defendant-appellant.  On 
the  16th  July,  1884,  an  agreement  to  refer  all  matters  in  difference  in  the 
suit  to  the  arbitration  of  Lalas  Bansidhar  and  Jagannath  Prasad,  nominated 
by  the  plaintiffs,  and  Lilas  Radhe  Prasad  and  Janki  Prasad,  nominated  by 
the  defendant,  with  Lala  Sukhan  Lai  as  umpire,  was  filed  in  Oourt,  and 
on  the  17th  of  July  an  order  of  reference  was  made  by  the  Subordinate 
Judge,  the  19th  August,  1884  being  fixed  therein  for  the  hearing  of  the 
case  by  this  Oourt,  or,  in  other  words,  such  last-mentioned  date  was  that 
fixed  for  the  delivery  of  the  award.  On  the  9th  August  the  time  for  the 
delivery  of  the  award  was  enlarged  to  the  5th  November,  and  again  on  the 
4th  November  to  the  30th  of  the  same  month.  On  the  5th  of  December 
there  was  an  application  for  further  extension,  and  this  was  granted  until 
the  5th  January,  1885.  On  the  5th  January,  the  umpire  having  put  in  a 
report,  a  further  extension  of  time  was  granted  until  the  19th  January, 
1885.  Subsequently,  the  arbitrators  having  mat,  an  award  was  made  by 
fehem  on  the  23rd  March,  1885.  That  award  was  filed  in  Oourb,  and  to  it 
certain  objections  were  taken  by  the  defendant  upon  the  2nd  April,  1885. 
The  defendant's  pleaders  were  heard  in  support  of  those  objections  ultima- 
tely upon  the  6th  April.  The  Subordinate  Judge,  disallowing  them,  passed 
a  decree  in  accordance  with  that  award.  From  that  decree  the  appeal  now 
before  us  was  preferred  to  this  Court  upon  the  2nd  May,  1885. 

There  are  three  grounds  of  appeal  which  in  substance  are,  first,  that 
the  award  was  not  a  valid  award  ;  second,  that  one  of  the  arbitrators 
having  refused  to  act,  either  a  fresh  arbitrator  should  have  been  appointed 
in  his  place  or  that  the  order  of  reference  should  have  been  superseded, 
and  that  this  not  having  been  done,  there  was  no  valid  award  ;  third,  that 
Janki  Prasad  was  an  unwilling  arbitrator  and  acted  against  his  will,  and 
the  arbitration  proceedings  and  award  were  therefore  void. 

(1)  23  W.R.  P.  C.,  429. 
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The  appeal  came  before  my  brother  Tyrrel  and  myself  upon  the  29bh 
March,  1886,  and  in  reference  to  the  pleas  that  had  been  taken,  more 
particularly  the  plea  which  had  reference  to  Janki  Prasad,  one  of  the-arbi- 
trators,  the  matter  was  remitted  to  the  Subordinate  Judge  for  him  to 
take  evidence  and  to  report  to  us  whether  Jauki  Prasad  had  acted  judi- 
cially and  voluntarily  in  the  arbi-[l39jtration  proceedings.  That  evidence 
has  been  taken  and  is  before  us,  and  in  addition  thereto  we  have  a  report 
from  the  Subordinate  Judge  in  regard  to  that  evidence.  The  appeal  now 
comes  before  us  for  disposal  in  reference  to  the  pleas  taken  in  the 
memorandum  of  appeal  with  the  light  thrown  upon  them  by  the  materials 
supplied  us  by  the  Subordinate  Judge. 

Mr.  Conlan  and  Pandit  Sundar  Lai,  who  argued  the  case  on  behalf 
of  the  defendant-appellant,  have  substantially  put  their  case  upon  two 
grounds.  First  of  all,  they  say  there  was  no  valid  award,  because  on  the 
5th  December,  when  the  third  extension  of  time  was  granted,  the  prior 
period  of  extension  bad  expired,  and  next,  because  in  the  order  of  the  5th 
January  no  date  was  fixed  as  the  date  by  or  upon  which  the  award  was 
to  be  delivered.  The  second  ground  upon  which  the  award  is  assailed  is 
that  as  Janki  Prasad  had  tendered  his  resignation  as  arbitrator,  and  as  it 
is  obvious  from  the  evidence  that  he  did  not  act  willingly  and  freely  in 
the  arbitration  proceeding,  such  proceeding  was  invalid  and  the  award 
arising  out  of  it  void. 

Now  as  to  the  first  of  these  objections,  that  has  been  argued  in 
reference  to  the  terms  of  ss.  508  and  514  of  the  Civil  Procedure  Code,  read 
in  conjunction  with  the  last  paragraph  in  s.  521.  It  is  contended  by 
Mr.  Conlan  as  a  primary  proposition  of  his  argument,  that  under  s.  508  it  is 
the  imperative  duty  of  a  Court  directing  an  arbitration  by  its  order  of 
reference  to  fix  a  time  for  tbe  delivery  of  the  award.  He  says  that  the 
word  "shall"  as  used  therein  is  not  merely  directory  but  mandatory,  and 
that  if  a  Court  directs  a  reference  without  fixing  a  date  in  the  order  for  tbe 
delivery  of  the  award,  the  order  of  reference  falls  through  and  any  arbitra- 
tion proceedings  held  under  that  order  are  ineffectual  and  bad.  Starting 
with  this  proposition,  Mr.  Conlan  then  contends  that  under  s.  514,  when  a 
time  has  been  fixed  by  the  Court  for  the  delivery  of  the  award,  it  is  only 
competent  for  such  Court  to  further  enlarge  the  time  on  some  day  within 
the  original  period  fixed  for  the  delivery  of  the  award,  or  within  any 
subsequent  period  to  which  such  original  period  has  been  extended.  Ha 
accordingly  argues  that  the  Subordinate  Judge  in  the  present  case,  when 
he  made  his  order  of  the  5th  December,  had  no  jurisdiction  to  do  so,  because 
the  30th  November  baing  the  last  date  covered  by  the  preceding  [140] 
order  of  extension,  his  power  in  the  matter  has  ceased  and  the  authority 
of  tbe  arbitrators  to  deal  with  the  case  had  lapsed. 

Now  there  can  be  no  doubt  that,  looking  to  the  whole  scape  and 
purpose  of  the  earlier  sections  of  Chapter  XXXVII  of  the  Civil  Procedure 
Code  relating  to  arbitrations  held  under  the  sanction  of  a  Court  of  justice, 
the  Court  which  makes  tbe  order  of  reference  is  intended  to  have  complete 
control  in  the  matter.  The  words  in  s.  514  are  "the  Court  may  if  it  thinks 
fit";  it  does  not  require  it  to  act  only  upon  the  application  of  the  parties 
or  of  either  of  them,  and  it  is  obvious  that  the  Court  may  of  its  own  motion 
grant  an  enlargement  of  time.  No  doubt  in  s.  508  the  words  are  "shall  fix 
such  time,"  &o.,  but  ic  seems  to  me  that  this  amounts  to  no  more  than  the 
imposition  of  a  public  duty  on  the  presiding  officer  of  a  Court  of  justice, 
and  that  as  the  neglect  of  it,  through  mistake  or  error  on  his  part,  could 
pot  affect  the  substantiality  of  the  proceedings  of  the  arbitrators  or  their 
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award,  they?may  reasonably  be  regarded  as  not  mandatory  but  directory       1887 
only.     To  hold  otherwise  would,  in  my  opinion,  "  involve  general  inoon-     DEC.  16. 
venience  or  injustice  to  innocent  persons  without  promoting  the  real  aim  and 
object  of  the  enactment "  (Maxwell    on  the  Interpretation    of  Statutes,     APPEL- 
p.  452).     If  this  is  the  correct  view,  then  the  same  construction  may  be      LATB 
placed  on  s.  514.     In  this  connection  I  have  directed  my  attention  to     CIVIL. 

certain  English  rulings  which  seems  to  me  to  some  extent  to  be  in  part 

materla.  Now  there  is  a  provision  to  be  found  in  the  Common  Law  101.  137* 
Procedure  Act  of  1854  that  has  received  interpretation  in  the  Courts  in  8  I.W.N. 
England  which  to  my  mind  has  some  bearing  on  the  point  before  us.  (18884  28. 
Those  decisions  have  reference  to  s.  15  of  that  Act  (17  and  18  Vio., 
o.  125).  The  first  of  those  cases  is  Lord  v.Lee  (1).  There  the  learned 
Judges,  more  particularly  Mr.  Justice  Blackburn,  who  was  the  senior 
presiding  Judge,  went  very  fully  and  clearly  into  the  principles  governing 
arbitration  proceedings.  There  an  arbitrator  appointed  by  a  private  agree- 
ment in  writing,  which  contained  no  limit  of  time,  made  his  award  more 
than  three  months  after  he  had  entered  upon  the  reference.  The  submission 
was  then  made  a  rule  of  Court,  and  a  learned  Judge  to  whom  application 
was  made  in  Chambers  enlarged  the  time.  The  award  was  taken  up  by 
the  successful  party  and  he  brought  [141]  an  action  upon  it.  That 
action  was  tried  before  Mellor,  J.,  at  the  sittings  in  Middlesex  after 
Trinity  term,  1867.  It  appeared  that  there  being  matters  in  difference 
between  the  plaintiff  and  defendant,  an  agreement  of  reference  was  made 
and  signed  on  the  8th  August,  1866.  No  time  for  making  the  award  was 
mentioned  in  the  submission.  The  arbitrator  entered  upon  the  reference 
at  once.  On  the  17th  January,  1867,  he  made  his  award,  and  gave  notice 
the  same  day  that  he  had  made  it.  On  the  7th  February  the  submission 
was  made  a  rule  of  Court ;  and  on  the  llth  March  a  Judge's  order  was 
obtained  directing  "  that  the  time  for  the  arbitrator  to  make  his  award  be 
enlarged  till  the  15th  March  instant."  The  award  was  taken  up  on  the 
14th  March  and  was  in  favour  of  the  plaintiff.  A  verdict  was  directed 
for  the  plaintiff  for  the  amount  awarded,  with  leave  to  move  to  enter  it 
for  the  defendant.  A  rule  was  obtained  accordingly,  on  the  ground  that 
the  time  for  making  the  award  had  not  been  duly  nor  legally  enlarged  by 
the  arbitrator,  and  the  Court  or  Judge  had  no  power  to  enlarge  the  time 
after  the  award  had  been  made. 

It  will  be  seen  that  in  this  case  no  time  was  fixed  in  the  agreement 
of  arbitration.  But  the  statute  law  stepped  in  to  fix  the  time.  By  s.  15 
of  the  Common  Law  Procedure  Act  it  was  enacted  that  "  the  arbitrator... 
shall  make  his  award  under  his  band  and  (unless  such  document  or  order 
respectively  shall  contain  a  different  limit  of  time),  within  three  months 
after  he  shall  have  been  appointed  and  shall  have  entered  upon  the 
reference  or  shall  have  been  called  upon  to  act  by  notice  in  writing  from 
any  party  ;  but  the  parties  may  by  consent  in  writing  enlarge  the  time  for 
making  the  award  ;  and  it  shall  be  lawful  for  the  superior  Court  for  which 
such  document  or  order  is  or  may  be  made  a  rule  of  Court  or  of  any  Judge 
thereof  for  good  cause  to  be  stated  in  the  rule  or  order  from  time  to  time 
to  enlarge  the  term  for  making  the  award." 

Therefore  in  that  case  there  was  the  following  state  of  facts  : — That 
there  was  no  mention  in  the  agreement  of  any  time ;  that  under  the  terms 
of  the  statute  the  time  applicable  would  be  three  months  after  the  appoint- 
ment of  the  arbitrator  and  his  entering  upon  the  reference,  that  he  did  not 

(1)  L,  B.  3  Q.  B.  401. 
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promulgate  his  award  within  three  months  from  that  date ;  that  he  did 
promulgate  it  long  after  [142]  the  statutory  period;  that  after  such  award 
have  been  so  promulgated,  the  agreement  of  the  parties  was  made  a  rule 
of  Court;  and  that  even  after  that,  the  Court  thought  fit  and  proper  to 
enlarge  the  period  for  making  the  award.  In  that  oase  Mr.  Justice  Black- 
burn, in  a  judgment  which  put  the  matter  most  clearly,  pointed  cut  the 
principle  which  was  applicable  to  such  cases,  and  upon  which  that  statute 
proceeded,  and  those  remarks  seem  to  me  applicable  to  the  statute  with 
which  we  have  to  deal  here.  He  say? :  "  I  feel  no  doubt  that,  under 
the  clause  in  the  section  which  says  that  '  it  shall  be  lawful  for  the  Oourt 
or  Judge  for  good  cause,  from  time  to  time,  to  enlarge  the  time  for  making 
the  award,'  the  Judge  may  at  any  time  give  such  further  time'to  the  arbi- 
trator to  make  his  award  as  he  shall  think  fit  under  the  circumstances,  so 
as  to  make  it  as  if  the  further  time  had  been  originally  given  in  the  sub- 
mission. Thus,  if  the  time  originally  limited  was  twelve  months,  and  the 
Judge  give  six  months  more,  it  is  the  same  as  if  the  time  had  been  from 
the  first  eighteen  months,  and  the  effect  is  to  make  any  step  taken  by 
the  arbitrator  within  eighteen  months  valid." 

Then  he  proceeds  to  go  on  and  discusses  what  the  state  of  things  was 
with  reference  to  arbitration  under  the  common  law,  and  he  says: — "  So 
if  an  arbitrator  omits  to  enlarge  the  time  limited  for  making  his  award, 
but  continues  to  act  as  if  he  had  enlarged  to,  even  to  making  his  award, 
although  in  fac1;  he  has  no  authority,  yet  he  is  a  person  animo  agendi,  and 
if  the  parties  afterwards  choose  to  ratify  his  act  by  agreeing  that  the  time 
shall  be  enlarged  or  otherwise,  though  the  act  was  not  enforcible,  yet,  if 
ratified,  it  would  be  just  as  binding  as  if  done  with  the  original  authority. 
It  was  argued  for  the  defendant  that  such  an  enlargement  of  the  time 
amounted  only  to  the  making  of  a  fresh  submission,  but  that  is  not  so  ; 
the  act  having  been  done  under  the  professed  authority  of  the  previous 
submission,  the  enlargement  of  the  time  is  a  ratification  in  the  shape  of  a 
continuation  of  the  original  authority." 

Then  he  goes  on  and  refers  to  s.  15  of  the  Common  Law  Procedure 
Act  (17  and  18  Vic.,  c.  125)  and  says  : — "The  Common  Law  Procedure 
Act,  s.  15,  after  limiting  the  time  to  three  months,  when  the  submission 
is  silent  as  to  the  limit  of  time,  gives  the  parties  themselves  power  to 
enlarge  the  term  ;  .and  the  effect  of  this  [143]  enlargement  of  the  term 
under  the  statute  would  be  the  same  as  at  common  law,  that  is,  it  makes 
it  as  if  the  extended  time  had  baen  originally  inserted  in  the  submission. 
The  same  construction  must  be  given  to  the  clause  giving  power  to  the 
Court  or  Judge  to  enlarge  the  time  and  if  an  enlargement  by  consent 
of  parties  amounts  GO  a  ratification  of  all  that  has  been  done  in  the 
interval,  inasmuch  as  it  amounts  to  saying  that  the  submission  shall 
be  read  as  if  the  extended  time  had  been  originally  inserted,  then  the 
award,  which  had  been  made  in  the  interval  after  the  three  months  had 
expired,  and  before  the  order  for  enlargement  was  made,  as  it  purported 
to  be  made  under  the  authorities  of  the  parties,  would  be  valid ;  if  the 
authority  were  subsequently  ratified  by  the  parties  by  enlargement. 
The  same  power  is  given  to  the  Judge,  in  his  discretion,  from  time  to  time 
to  enlarge  the  term,  notwithstanding  the  parties  do  not  consent,  and  it 
must  have  the  same  effect  as  an  enlargement  by  consent,  namely,  amount 
to  a  ratification.  The  evils  of  an  opposite  construction  are  obvious. 
Suppose  the  arbitrator  inadvertently  to  have  neglected  to  enlarge  the  fcime 
and  several  meetings  to  have  been  held  in  the  interval  before  fche  omission 
is  discovered  :  if  the  subsequent  enlargement  of  the  time  had  only  the  effect 
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of  a  new  submission,  all  the  witnesses  must  be  recalled,  and  all  the  expense       1887 
must  be  incurred  again.     It  happens  in  the  present  case  that  the  award     DEC.  16. 
was  made  before  the  oversight  was  discovered  and  the  order  obtained. 
Surely  it  is  a  very  salutary  enactment  which  enables  a  Judge  fco  cure  a     APPEL- 
defech  which  he  thinks  a  mere  defect  of  form,  and  which  the  parties  might       LATE 
have   cured    themselves      I  am,    therefore,   clearly   of  opinion   that  the      CIVIL 

section  gives  power  to  th13  Judge  to  enlarge  the  term  for  making  the  award         

at  any  time,  and  under  any  circumstances,  in  which  he  thinks  there  is  good  10  A.  137  = 
cause  for  his  intervention,  (of  course  he  would  not  grant  an  order  if  he  saw     8  A.W.N, 
that  injustice  might  be  done  thereby),  and  the  effect  of  the  enlargement  is     (1888)  28. 
the  same  as  if  it  had  been  by  the  parties  ;  it  amounts  to  a  ratification,  and 
is  as  if  the  enlarged  time  had  been  originally  in  the  submission." 

It  seems  to  me  that  the  case,  which  is  supported  by  another  to  which 
I  need  only  give  reference  namely,  May  v.  Harcourt  (l)  goes  to  show  that 
there  is  nothing  unreasonable  in  the  view  that  we  [144]  are  prepared  to 
take,  that  the  provisions  of  s.  514  do  allow  of  the  Court,  at  any  period  of 
its  own  motion  or  on  the  application  of  the  parties,  granting  an  enlarge- 
ment, as  was  done  in  the  present  case  by  the  order  of  the  5th  December, 
1884. 

Then  arises  the  further  question  as  to  whether  the  terms  of  the  order 
of  the  5th  January,  by  which  no  positive  date  was  fixed  within  which  the 
award  was  to  be  filed,  are  fatal  to  the  validity  of  the  award.  I  do  not 
think  they  are.  I  think  that  the  same  principle  of  interpretation  which  I 
have  stated  as  applicable  to  s.  508  and  the  word  "shall"  therein  is 
applicable,  and  that  the  neglect  or  omission  of  the  Court  cannot  prejudice 
the  proceedings  before  the  arbitrators  or  their  award.  If  this  be  so,  then 
there  would  be  no  time  appointed  within  which  the  award  could  be  filed, 
which  would  bring  into  opeation  the  provision  contained  in  the  last 
paragraph  of  s.  521.  At  any  rate,  whatever  defects  there  may  have  been 
in  the  order  of  the  Subordinate  Judge  of  the  5th  January,  1885,  they  were 
in  my  opinion  defects  that  could  be  cured,  and  I  hold  that  the  adoption  by 
the  Subordinate  Judge  of  the  award  must  be  taken  to  amount  to  an  en- 
largement of  the  time  for  tha  delivery  of  the  award  to  the  date  on  which 
it  was  in  fact  delivered  and  to  ratification  of  what  had  been  done  by  the 
arbitrators.  Moreover,  no  objection  was  taken  by  either  of  the  parties  to 
his  acceptance  of  the  award  on  the  ground  now  urged,  and  it  seems  to  me 
not  unreasonable  to  assume  that  any  such  objection  was  waived  by  them. 

The  second  question  which  was  argued  by  Mr.  Sundar  Lai  relates 
exclusively  and  entirely  to  the  arbitrator  Janki  Prasad  having  refused  to 
act,  that  the  Court  should  have  appointed  either  a  new  arbitrator  in  his 
place  or  have  superseded  the  arbitration,  and  further  that  after  his  refusal 
to  act  he  was  incompetent  to  act  any  further  in  the  matter.  Now  I  have 
very  carefully  read  through  all  the  evidence  that  has  been  taken  by  the 
Subordinate  Judge  upon  this  particular  point.  I  do  not  see  the  slightest- 
ground  for  supposing  that  Janki  Prasad  did  not  take  a  complete  and  full 
part  in  all  the  proceedings  of  the  arbitrators  held  in  respect  of  the  differ- 
ences between  the  parties  to  the  suit.  It  is  to  be  noted  that  all  the 
other  three  arbitrators  have  been  called  and  examined,  and  I  may  more 
particularly  [148]  notice  that  Eadhe  Lai,  the  first  of  the  two  arbitrators 
nominated  by  the  defendant-appellant  before  us,  deposes  in  most  explicit 
terms  to  Janki  Prasad's  having  taken  part  in  tbe  arbitration  proceedings, 
to  his  having  been  present  at  every  meeting  and  to  his  having  taken  an 
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1887       intelligent   share   in   the    proceedings.     Then  there  is  the  statement  of 
DEC.  16      Sukhan  Lai,  the  umpire,  to  the  effect  that  he  and  Janki  Prasad  examined 

the    account-books  together,  Janki   Prasad,  as  a  mabajan  having  been 

APPBL-  selected  as  an  arbitrator  more  narticularly  for  this  part  of  the  work.  I 
LATE  have  also  read  very  carefully  through  the  various  representations  that 
p  were  made  to  the  Court  and  the  umpire  for  the  purpose  of  obtaining 

adjournment,  and  I  find  nothing  fco  satisfy  me  that  any  arbitration  meeting 
10  A.  11T.  was  held  without  the  presence  of  Janki  Prasad.  It  is  said  by  Mr.  Sundar 
8  A.W.N.  Lai  that  looking  to  the  terms  of  the  order  of  the  Subordinate  Judge  which 
(1888;  28.  was  passed  upon  r,he  24th  January,  1885,  Janki  Prasad  was  frightened  into 
coming  and  attending  the  arbitration  proceedings,  and  no  doubt  there  are 
indications  that  the  Subordinate  Judge  thought  that  Janki  Prasad's  excuses 
for  absenting  himself  were  not  bona  fide,  and  though  he  had  no  power  to 
compel  him  to  serve,  it  seems  to  me  he  was  at  least  erring  on  the  right 
side  in  endeavouring  to  get  him  to  join  his  colleagues  and  hold  the  arbi- 
tration. At  'any  rate  it  is  clear  that  after  Janki  Prasad  sent  in  his 
resignation  he  did  meet  Sukhan  Lai,  the  umpire,  and  the  three  other 
arbitrators,  and  had  a  conversation  with  them,  the  result  of  which  was 
that  he  reconsidered  his  determination  and  withdrew  his  resignation.  In 
this  connection  I  may  refer  to  the  authority  of  their  Lordships  of  the 
Privy  Council,  which  lays  down  in  very  explicit  terms  that  the  mere 
circumstance  that  an  arbitrator  had  first  tendered  and  then  withdrawn 
his  resignation,  did  not  formally  divest  him  of  bis  character  of  arbitrator : 
Maharajah  Joymungul  Singh  Bahadoor  v.  Mohun  Bam  Marwaree  (1). 

In  the  Court  below  when  the  objection  that  I  am  now  dealing  with 
was  taken  for  the  first  time,  it  was  not  suggested  that  there  had  been 
misconduct  on  the  part  of  this  man  Janki  Prasad.  What  was  suggested 
was  that  he  was  an  unwilling  participator  in  the  arbitration  proceeding. 
It  is  not  my  business  now  to  determine  whether  upon  the  story  be  tells, 
if  true,  he  was  guilty  of  such  [146]  misconduct  as  would  have  warranted 
the  Court  below  in  setting  aside  the  award,  for  I  do  not  believe  it,  end  I 
prefer  the  statements  of  the  three  arbitrators  and  the  umpire,  who  very 
plainly  gave  an  account  of  nil  that  transpired  in  the  cause  of  the  arbitra- 
tion proceedings,  and  certainly  leave  the  impression  on  my  mind  that 
Janki  Prasad  took  a  conscious,  intelligent,  and  voluntary  part  in  the 
proceedings.  This  disposes  of  the  second  objection.  I  therefore  am  of 
opinion  that  the  award  was  a  good  award  and  that  we  bave  no  right  to 
interfere  with  the  decree  which  was  passed  in  accordance  with  that  award. 
The  appeal  is  dismissed  with  costs. 

TYBBELL,  J. — I  concur.  Appea   dismissed 


10  A.  146  =  8  A.W.N.  (1888)  5. 

CRIMINAL  EEVISIONAL. 

Before  Mr.  Justice  Straight  and  Mr.  Justice  Brodhurst. 


QUEEN-EMPRESS  v.  ZOR  SINGH.      [16th  December,  1887]. 

fAct  XLV  of  1860  (Penal  Cede),  ss.  360,454— House- breaking  in  order  to  the  commission 
of  ilielt—  Tlitfi—  Htporait  cGrv.ciicn*  end  stnttnces— Criminal  Procedure  Cede, 
ss.  35,  285— Piaciict—  Eiiislon— Ciimmal  Proctdure  Cede,  s.  438— Reference  by 
Magistrate  of  orders  passed  by  Sessions  Judge. 

Under   SB.   35   and  235   of  the  Criminal   Procedure    Occc  a  Magistrate  may 
legally  pass  a  separate  sentence  of  two  years'    rigorous  imprisonment  and  fine 

•      (1)  23  W.R.,  (P.O.)  429. 
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under  each  of  the  as.  379  or  380  and  154  of  the  Penal  Code  for  house-break-         4ftR7 

ing  in  order  to  the  commission  of  theft  and  theft,  the    two  offences  forming 

part  of  the  same  transaction  and  being  tried  together.     In  such  a  case,  where      DEE.  16. 

the  prisoner  had  been  three  times  previously  convicted, — it,?ld  that  the  better 

course  would  have  been  to  commit;  him  to  the  Court  of  Session  under  ss.  451-75   CRIMINAL 

of  the  Code.  REVI- 

But  a  Sessions  Judge  trying  such  a  case  under  s.  379  or  s.  380  and  s.  454  would 
under  no  circumstances  be  justified  in  passing  a  sentence  of  ten  vearp"  imprison-     SIGNAL 
ment  under  the  latter  part  of  s.  454  and  of  four  years'  inpt'somnent.  under  s   330. 
The  latter  portions  of  ss.  454  and  457  were  framed  to  include  the  cases  of  house-   10  *•  1*6  = 
trespassers  and  house-breakers  who  had  not  only  intended  to  commit   but  had     8  A,  W.N, 
actually  committed  theft.  (1888)  S. 

Queen-Emprt&z  v.  Ajudkia  (1)  and  Queen-Empress  v.  Sakharam  Bhan  ('2), 
referred  to. 

A  Magistrate  is  not  justified  in  referring  under  3.  438  of  tho  Criminal  Procedure 
Code  orders  passed  hy  the  Sessions  Judge  on  appeal,  ercept  in  very  special  cases- 
Queen-Empress  v.  Shere  Singh  (3i,  referred  to. 

CF.,  11  A.  393  (395)  ;  R.,  2S  A.  91  =  A. W.N.  (1905)  198  =  2  A.L.J.  589  (590);  16  A.W.N. 
194  ;  1  Sind.  L.R.  40  (41)  ;  Rat.  Uorep.  Crim.  Gas.  473  ;  Rat.  Unrep.  Grim.  GAS. 
597  (598)  ;  Rat.  Uurep.  Crim.  Gas.  601  ;  2  Weir  566.] 

[147]  THIS  was  a  reference  under  s.  438  of  the  Criminal  Procedure 
Code,  made  under  the  following  circumstances.  The  Joint  Magistrate  of 
Ebawah  in  a  case  that  was  before  him  for  hearing,  charged  one  Zor  Singh, 
first,  with  having  on  or  about  the  17th  September,  1887,  committed  house 
breaking  in  order  to  the  commission  of  theft  in  the  shop  of  Lala  Bam 
Bania,  and  with  having  thereby  committed  an  offence  punishable  under 
s.  454  of  the  Indian  Penal  Code  ;  and  seoondly,  with  having,  on  or  about  the 
17th  September,  1887,  committed  theft  of  one  anna's  worth  of  cowries  in 
the  house  of  the  said  Lala  Bam  Bania,  and  with  having  thereby  committed 
an  offence  punishable  under  s.  380  of  the  Indian  Penal  Code.  Zor  Singh 
pleaded  guilty  to  having  entered  Lila  Barn's  shop  by  climbing  over  the  tattf 
fastened  against  the  door-way,  and  to  having  stolen  thence  the  cowries. 
The'Joint  Magistrate  observed  that  the  accused  "  has  been  three  times 
previously  convicted  and  sentenced  to  seven  days'  imprisonment,  twenty 
stripes,  and  two  years'  imprisonment.  I  do  not  think,  however,  there  is 
any  necessity  of  committing  him  for  trial  by  the  Court  of  Session,  as  I  have 
charged  him  under  ss.  454  and  380,  Indian  Penal  Code,  two  distinct 
offences  having  been  committed,  and  separate  sentences  being  legal  [vide 
Queen-Empress  v.  Sakharam  Bhan  (2)].  I  deal  with  the  case  therefore 
according  to  the  provisions  of  s.  35,  Criminal  Procedure  Code.  Prisoner's 
last  conviction  was  under  s.  454,  Penal  Code.  I  convict  him  of  an  offence 
under  s.  454,  Penal  Code,  and  sentence  him  to  two  years'  rigorous  impri- 
sonment and  thirty  stripes  ;  and  I  convict  him  of  an  offence  under  s.  380, 
and  sentence  him  to  two  years'  rigorous  imprisonment,  to  include  three 
months'  solitary  confinement.  The  second  sentence  to  follow  the  first." 
The  prisoner  preferred  an  appeal  to  the  Court  of  Session,  and  the  Sessions 
Judge,  in  disposing  of  it.  observed  :  "  It  is  true,  as  remarked  by  the  Joint 
Magistrate,  that  the  Bombay  High  Court  has  held  separata  convictions  in 
such  a  case  to  be  legal.  But  in  a  similar  case  the  Allahabad  High  Court 
set  aside  the  sentence  under  s.  380 ;  Queen-Empress  v.  Ajudhia  (1).  I 
prefer  to  follow  the  ruling  of  our  own  High  Court,  and  set  aside  the  convic- 
tion and  sentence  under  s.  380.  The  accused  pleaded  guilty  to  the  first 
charge,  and  no  ground  is  shown  for  interference  with  the  conviction  under 
s.  454.  Although  the  [148]  value  of  the  property  stolen  was  trifling,  the 

(1)  2  A.  644.  (2)  10  B,  493.  (3)  9  A.  352. 
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1887        appellant  had  bpen  three  times  previously  convicted,  and  the  sentence   is 

DEC.  16.     D°k  fc°°  severe." 

•  The    Magistrate  of  Efcawah  submitted  a  letter  to  the  Registrar  of  the 

CRIMINAL  Court,  in  which  he  stated  the  facts  above  referred  to,  expressed  the  opinion 
REVI-      that  the  sentence,  as  modified  by  the  Judge,  was  inadequate,  and  suggested 
that  83   the  sentences  passed  by  the  Joint  Magistrate  were  in  accordance 
1     _        with  the  ruling  of  a  Bench  of  the  Bombay  High  Court  under  the  Criminal 
Procedure  Code,  Act  X  of  1882,  now  in  force,  they  should  be  restored. 

BRODHURST,  J.    (after  stating  the  facts,  continued). — The  judgment 
reported   in   I.  L.  E.  2  All.   644  was  delivered  by  my  brother  Straight  on 
the  19th  January,  1880,  when  Act  X  of  1872  was  the  Code  of  Criminal 
Procedure.     He  did  not  rule   that  a  conviction  and  sentence  under  each 
of   the   ss,    380   and    457  of    the  Indian  Penal  Code  for  offences   arising 
out  of  the  same  transaction  was  absolutely  illegal,  but  he  held  that  ''  in 
the  interests  of  simplicity  and   convenience  it  is  best  to  concentrate  the 
conviction  and   sentence  on  the  graver  offence  proved."     I  notice  that  a 
similar  view  was  taken  by  a  Full  Bench  of  the  Calcutta  High  Court  in  their 
judgment  in  the  case  of  the  Queen  v.  Bamcharan  Kairi  (1).     The  head-note 
is  as  follows  : — "  The  prisoner  was   convicted   by  the  Magistrate  of  two 
separate  offences  under  ss.  456  and  380  of  the  Penal  Code  and  sentenced 
for  both.     On  appeal  the  Sessions  Judge,  holding  that  che  offence  proved 
was   under  s.  457,  ordered  a  new  trial  for  offences  under  ss.  457  and  380. 
Held  that  there  ought  not  to  be  a  new  trial,  but  that   the  conviction  and 
sentence  under  s.  380  should  be  set  aside."  And  Peacock,  C.  J.,  in  a  judg- 
ment concurred  in  by  the  other  learned  Judges,  observed  :  "  The  Magistrate 
should  be  cautioned  to  be  more  careful  in  future,  and  not  to  split   up  one 
single  aggravated  offence  into  separate  offences."     The  judgments  above  . 
referred   to    of  the    Bench   of   the  Bombay  High  Court  were  delivered  by 
Birdwood  and  Jardine,  JJ.,  on  the  25th  February,  1887,  that  is,  since  the 
present   Criminal  Procedure  Code,  Act  X  of  1882,  has  been  in  force,  and 
certain  alterations  have  been  made  in  the.Code  as  pointed  out  by  the  above- 
mentioned  learned  Judges.     Illustration  6  to  paragraph  I  of  s.  235  shows 
that  [149]   if  "  A  commits  house-breaking  by  day,  with  intent  to  commit 
adultery   with  B's  wife.  A  may  be  separately  charged  with  and  convicted 
of  offences  under  ss.  454  and  497  of  the  Indian  Penal  Code."     It  admits 
I  think  of  no  doubt  that  the  Joint  Magistrate  might,  with  reference  to  the 
provisions  of  sa.   35  and  235  of  the  Criminal  Procedure  Code,  have  tried 
and  convicted  Zor  Singh  for  house-breaking  in  order  to  commit  theft  and 
for  theft  and   might   have  sentenced  him  under  the  first  part  of  s.  454  of 
f.be  Penal  Code  to  two   years'  rigorous  imprisonment  for  house-breaking 
and  under  s.   379  of  the  same  Code  two  years  '  rigorous  imprisonment 
for  theft.     Moreover   I  am  of  opinion   that  the  sentences  as  passed  were 
not  illegal,  but  the  best  course  to  hava  adopted  would,  in  my  opinion,  have 
been  that  which  is  usual  in  such  cases,  viz.,  to  have  committed  the  accused 
for  trial  to   the  Court  of  Session,  under  ss.  454-75   of  the  Indian  Penal 
Code.     Although  I  consider  that  a  Magistrate  might  legally  pass  a  separate 
sentence  of  two   years'  rigorous  imprisonment  and  fine  under  each  of  the 
ss.  379  or  380  and  454  of  the  Penal   Code,   I  nevertheless    think  that, 
were  a  Sessions  Judge  trying  such  a  case  under  the  same  sections,  he 
would,  under  no  circumstances,  be  justified  in  passing  a  sentence  of  ten 
years'  imprisonment  under  the  latter  part  of  s.  454  for  house-breaking  with 
intent  to  commit  theft,  and,  with  reference  to  the  provisions  in  s.  35  of  the 

(1)  B.L.R.,  Sup.  Vol.,  p.  488. 
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Criminal  Procedure  Code,  of  four  years'  imprisonment  under  s.  380  for 
theft  in  a  building,  for  it  appears  to  me  obvious  that  this  could  not  have 
been  the  intention  of  the  Legislature.  The  offences  punishable  under 
ss.  454  and  457  of  the  Penal  Code  are,  with  the  exception  that  the  former 
is  committed  by  day  and  the  latter  by  night,  precisely  the  same.  The 
latter  part  of  each  section  enacts  that,  if  the  offence  intended  to  be  com- 
mitted is  theft,  the  term  of  imprisonment  may  be  extended  from  three  and 
five  years  to  ten  and  fourteen  years  respectively.  An  intent  to  commit 
theft  would  not  be  punishable  until  after  lurking  house-trespass,  or  house- 
breaking,  had  been  committed.  It  is  evident  that  the  Legislature  never 
meant  that  a  house-trespasser  or  house-breaker  should  be  liable  to  seven 
and  nine  years'  additional  imprisonment,  merely  because  he  intended  to 
commit  theft.  The  latter  portion  of  each  of  those  sections  was  obviously 
framed  to  include  the  cases  of  house-trespassers  and  house-breakers  who 
[150]  had  not  only  intended  to  commit  theft  but  had  actually  committed 
that  offence.  To  sentence  a  house-trespasser  or  house-breaker  to  the 
enhanced  punishment  of  ten  years'  imprisonment  under  the  latter  part  of 
s.  454  because  he  intended  to  commit  theft,  and  to  sentence  him  also 
under  s.  380  to  four  years'  imprisonment  or  any  other  punishment  for  theft 
in  a  building,  would  virtually  be  to  punish  him  twice  for  the  same  offence 
and  would  be  grossly  unjust.  Had  the  Joint  Magistrate  ia  the  exorcise 
of  a  wise  discretion  adopted  the  course  I  have  above  mentioned,  that  is, 
had  committed  Zor  Sing  under  ss.  454-75  of  the  Penal  Code  to  the  Court 
of  Session,  there  would  have  been  no  ground  whatever  for  this  reference. 
I  think  for  the  reasons  recorded  by  my  brother  Straight  in  Queen-Empress 
v.  Shere  Singh  (1)  that  references  such  as  this  by  a  Magistrate  against 
the  order  passed  in  appeal  by  his  superior  officer,  the  Sessions  Judge,  are 
generally  inconvenient  and  undesirable,  and  are  only  justifiable  in  very 
special  cases  ;  and  having  regard  to  all  the  circumstances  of  the  casa,  I  do 
not  think  that  any  interference  ia  revision  is  necessary  in  the  present 
instance. 

STRAIGHT,  J. — I  entirely  concur  in  the  view  of  my  brother  Brodhurst 
that  this  is  not  a  case  in  which  we  should  interfere.  Lat  the  Magistrate 
be  so  informed. 


10  A.  ISO  (F.B.)  =  8  A.W.N.  (1888)  17. 

FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Straight,  Mr. 
Justice  Brodhurst.  Mr.  Justice  Tyrrell,  and  Mr.  Justice  Mahomed. 


QUEEN-EMPRESS  v.  IMAM  ALI  AND  ANOTHER.    [20bh  December,  1887.] 

Act  XLVof  1860  (Penal  Code),  a.  295 — "  Object  "  held  sacred  by  any  class  of  persons- 
Killing  cows  in  a  public  place. 

The  word  "object "  in  s.    295   of   the  Penal   Code   does   not   include  animate 
objects. 

[F.,  17    G.  $52  (857;;  R.,  30  A.  181  =  5    A.L  J.  147  (153)  =  A.W.N.  (1908)  64  =  7   Cr.L  J. 
381.] 

Ia  this  case  two  Muhammadans,  Imam  Ali  and  Amiruddin,  were 
convicted  by  Mr.  E.  T.  Lloyd,  a  Magistrate  of  Shahjahanpur,  of  an  offence 
punishable  under  s.  295  of  the  Penal  Code  (destroying)  an  object  held 

(1)  9  A.  362. 
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1887       sacred  by  any  class  of  persons),  and    were  each  sentenced  to  pay  a  fine  of 

DEC  20      I*3-  25.     It  appeared  that  each  of  the  [151]  accused  had,  on  the  day  of 

— —        Id,  the  30bh  August,  1887,  killed  a  cow  iu  a  place  within  a  few  yards  of  a 

FULL      public  road,  exposed  to  public  view.     The  Magistrate  found  that  there 

BENCH      were  fcwo  slaughter-houses  in  the  town  of  Tilhar  where  the  cows  were 

killed,   that  it  was  customary  for  sacrifices  of  cows  to  be  made  inside   the 

10  A.  130     premises  of  Muhammadans,  that  the  road  near  which  the  prisoners    had 

(P.B.)=      killed  cows  was  frequented  by  Hindus,  who  on  "  seeing  a  cow  being  killed 

18  l.W.N.    or  dead  by  the  side  of  the  road  must  be  much  disgusted  and    distressed,  " 

(1887)  17.     but  that  cows  had  on  previous  occasions  been  sacrificed  in  the  same  place 

without    the    Hindus  making  any  complaint.     The  prisoners    applied   for 

revision  of  the  Magistrate's  order  to  the  Sessions  Judge  of  Sbahjabanpur, 

whb   referred   the   case  to  the  High  Court  under  s.  438    of   the    Criminal 

Procedure-Code,  by  the  following  order  : — 

"  The  applicants,  Amiruddin  and  Imam  Ali  are  Mubammadans  resi- 
dent in  the  town  of  Tilhar.  On  the  day  of  Id,  according  to  their  religious 
customs,  they  sacrificed  a  cow  within  four  or  five  yards  of  a  public  road. 
They  have  been  convicted  under  s.  295  of  the  Penal  Code,  of  having,  I 
presume,  '  destroyed  an  object  '  (to  wit,  a  cow)  '  held  sacred  '  by  the 
Hindus  resident  at  Tilhar. 

"  Apart  from  the  doubt  I  hold  that  the  conviction  can  be  sustained 
under  this  section,  I  think  it  is  bad  for  the  following  reasons  : — 

1.  The  lower  Court  admits  that  there  is  strong  reason  to  believe 
that  cows  have  been  sacrificed  before  in  this  very  spot,  and  without  the 
Hindus  preferring  any  complaint,  '  despairing  of  obtaining  any  redress/ 
The  practice  has  therefore  the  sanction  of  previous  custom  or  use. 

"  2.  There  are  no  Hindus  dwelling  immediately  proximate  to  the 
place  where  the  cow  was  sacrificed.  The  surrounding  dwellings  are  those 
of  Mubammadans,  and  though  a  Hindu  might  have  had  his  feelings 
outraged  or  his  religious  prejudices  hurt  had  he  passed  that  way,  there  is 
no  reason  to  believe  that  such  was  the  case. 

"  3.  It  is  not  established  that  the  applicant  ever  meant  to  outrage 
any  such  feelings  or  prejudices.  It  is  just  possible,  in  the  strained  rela- 
tions that  now  exist  between  Hindus  and  [152]  Muhammadans,  that  he 
stretched  his  privilege  or  custom  to  its  extreme  limit ;  but  I  cannot  think 
that  in  sacrificing  where  previous  sacrifices  had  taken  place,  he  violated 
any  rule  of  law  that  would  subject  him  to  criminal  prosecution." 

''  The  executive  have  been  given  most  ample  powers,  especially  in 
municipal  towns  like  Tilhar,  to  make  rules  and  regulations  for  matters 
'like  the  present.  It  is  to  be  regretted  that  certain  places  were  not  marked 
out  and  proclaimed  as  fit  places  for  such  secrifices  ;  but  I  cannot  think 
that  under  the  present  circumstances  the  applicant  is  shown  to  have 
infringed  any  rule,  law,  or  regulation  whatever. 

"  The  doubt  of  applicant's  guilt  that  the  Magistrate  held  should  have 
gone  rather  to  prompt  an  acquittal  than  to  reduce  the  sentence.  The 
record  will  be  submitted  to  the  High  Court  for  orders  that  to  it  may 
seem  fit." 

The  reference  came  before  Straight  and  Brodhursfe,  JJ.,  who  directed 
that  it  should  be  laid  before  a  Full  Bench. 

The  Government  Pleader  (Munshi  Bam  Prasad],  for  the  Crown. 

The  prisoners  were  not  represented. 

EDGE,  C.J. — Two  men,  Imam  ali  and  Amiruddin,  were  convicted  by 
the  Magistrate  of  Shahajanpur  under  s.  295,  Indian  Penal  Code,  for 
having  on  the  30th  August,  1887,  at  Tilhar  municipality  on  the  side  of 
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Muzampur  street,  destroyed  each  a  cow  by  the  side  of  a    public  highway.        1887 
The  Magist^iua  found  that  they  knew  very  well  that  the    killing  of  the  cow     DEC  2Q. 

was  considered  an  insult  by  their  Hindu  fellow-subjects,  and  he  fined  them         

Ks.  25  eaon.     Toe  case  has  come  up  to  us  in  revision,  and  the  sole  question       FULL 
to  consider  is  whether  a  cow  is  an  "object"  within  the  meaning  of  s.  295,      BENCH 
Indian  Penal  C'xie.     Tbe  earlier  words  of  that  section  are  as  follows  :...  

Wnoever  destroys,  damages,  or  defiles    any  place  of  worship,  or  any   10  A.  150 
object  held  sacred  by  any  class  of  persons."  (P.B.)  = 

If  I  were  Co  apply  the  usual  principle  of  construction  to  this  section,  8  l.W.H. 
I  should  come  to  the  conclusion  that  it  was  intended  that  the  "object  "  (1888)  IT. 
should  be  one  ejusdem  generis  with  a  "  place  of  worship,  "  that  is,  some 
inanimate  object,  such  as  an  idol,  &o.  In  my  opinion  the  intention  of  the 
Legislature  in  passing  this  section  was  to  [153]  use  the  term  "object"  in 
that  sense,  and  the  Legislature  did  not  intend  that  the  term  should  apply 
to  animate  objects  such  as  cows.  If  it  had  been  intended  that  the  term 
"  object"  here  should  not  be  construed  as  relating  to  something  ejusdem 
generis  with  the  place  of  worship,  but  should  have  a  wider  meaning. 
I  should  have  expected  to  find  in  the  definition  clause  the  word  "object" 
defined.  But  there  is  no  such  definition.  The  words  'animal,'  'man,' 
'woman,'  and  'person'  are  there  defined.  It  is  admitted  by  the  Govern- 
ment Pleader,  who  appears  in  support  of  this  application,  that  the  killing 
of  a  cow  under  any  circumstances,  of  course  except  by  accident,  would  be 
considered,  an  insult;  by  a  strict  Hindu.  If  that  be  so,  any  butcher  who 
knew  that  fact  and  killed  a  cow,  even  in  his  private  slaughter  house  or  for 
the  matter  of  tbat  in  a  public  slaughter  house, would  be  guilty  of  the  offence 
contemplated  by  s.  295  of  the  Penal  Code. 

I,  therefore,  come  to  the  conclusion  that  s.  295  of  the  Penal  Code  does 
not  apply  to  this  case,  and  consequently  that  this  conviction  must  be  set 
aside,  and  the  fines,  if  realized,  be  refunded. 

STRAIGHT,  J. — I  entirely  concur  that  a  cow  is  not  an  object  within 
the  meaning  of  s.  295  of  the  Indian  Penal  Code.  It  seems  to  me  that  the 
words  in  connection  with  which  it  is  used,  namely,  destroys,  damages 
or  defiles,  preclude  the  notion  that  a  cow  does  come  within  the  definition. 
I  think,  therefore,  that  these  convictions  should  be  set  aside,  and  the 
fines,  if  realized,  should  be  returned.  • 

BRODHURST,  J. — In  my  opinion  the  killing  of  a  cow  as  a  sacrifice  or 
otherwise  is  not  an  offence  punishable  under  s.  295  of  the  Indian  Penal 
Code. 

The  words  "  destroys  "  and  "object,  "  as  used  in  that  section,  could 
not,  I  consider,  have  been  intended  by  the  Legislature  to  have,  under  any 
circumstances,  included  the  killing  of  a  cow.  Had  it  been  intended  that 
the  killing  or  maiming  or  injuring  of  things  animate,  such  as  a  cow  or  a 
monkey  or  a  peacock  or  a  jay,  should  have  been  included  as  offences 
punishable  under  s.  295,  language  more  appropriate  than  "  destroys, 
damages  or  defiles  "  "  any  object "  would  have  been  brought  into  use ;  and 
such  words  as  "or  kills,  maims  or  otherwise  injures  any  animal,  "  would 
have  been  inserted  [154]  between  the  words  "any  object  "  and  the  words 
"  held  sacred  by  any  class  of  persons.  " 

The  whole  construction  of  the  section  as  it  stands  shows,  I  think, 
that  it  refers  only  to  inanimate  objects,  such  as  churches,  mosques,  temples 
and  marble  or  stone  figures  representing  gods. 

Under  this  view  of  the  law,  I  would  set  aside  the  convictions  of 
Imam  Ali  and  Amiruddin  and  direct  that  the  fines,  if  realized,  be  refunded. 

TYRRELL,  J. — I  concur  with  the  learned  Chief  Justioe. 
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1887.  MAHMOOD,  J. — I  concur  so  entirely  in  the  exposition   of  the  law  to 

DEC.  20.  which  the  learned  Chief  Justice  and  my  learned  brethern  have  given 
expression  that  I  consider  it  unnecessary  to  say  much  upon  that  aspect 
FULL  of  the  case.  The  section  (295  of  the  Penal  Code)  which  we  are  called 
BENCH  upon  to  consider  occurs  in  a  penal  enactment  ;  and  according  to  the  well- 
recognised  rules  of  interpretation  of  the  language  of  statutes,  words 
10  A.  150  importing  a  doubtful  or  ambiguous  meaning  must  be  construed,  strictly 
(P.B.)=  anfl  jn  favour  of  the  subject  that  is  to  say,  that,  unless  the  meaning  of 
8  A.W.N.  tne  Legislature  is  perfectly  clear,  no  penalties  are  to  he  imposed  upon  the 
(1888)  17.  subjects  of  the  Crown  nor  are  their  liberties  to  be  restricted.  This  canon 
of  construction  has  been  uniformly  applied  to  the  interpretation  of  a  vast 
multiplicity  of  statutes  in  England  and  also  in  India,  and  T  do  not  think  any 
doubts  have  been  thrown  upon  it.  There  is  also  another  well-recognised 
rule  of  construing  statutes  to  which  the  learned  Chief  Justice  has  already 
referred,  namely,  that  the  operation  of  words  of  a  general  signification  is 
restrained  "  when  they  follow  closely  upon  words  of  a  limited  meaning, 
upon  words  which  refer  to  a  particular  class  of  thing  or  persons,  or  which 
necessarily  excludes  such  matters  as  are  of  higher  dignity.  In  all  these 
cases  general  words  are  confined  to  things  and  persons  ejusdem  generis 
with  those  enumerated  or  of  inferior  quality."  (Wilberforce,  p.  179).  Now 
in  this  case  the  words  "  any  object"  occur  in  such  close  proximity  to  the 
phrase  "  any  place  of  worship"  which  phrase  again  follows  upon  the 
words  "  destroys  damages  or  defiles"  that,  as  the  learned  Chief  Justice 
has  pointed  out,  we  cannot  extend  the  meaning  of  the  word  "object"  to 
animals,  and  that  we  must  interpret  it  by  the  rule  of  ejuzdem  generis. 
This  conclusion  is  further  supported  by  [155]  another  rule  of  interpreting 
statutes,  namely,  that  when  words  importing  a  popular  meaning  are 
employed  in  a  statute,  they  ought  to  be  construed  in  such  a  sense,  unless 
the  Legislature  has  defined  such  words  in  any  other  sense.  Now  the 
word  'object '  no  doubt  has  a  technical  and  extensive  meaning  in  philosophy 
and  would  include  not  only  an  animal  nut;  also  a  human  being,  and  indeed 
if  we  go  further,  the  word  would  in  philosophy  include  also  abstract 
concepts.  But  such  is  not  the  manner  in  which  the  popular  mind  under- 
stands the  words,  nor  can  we  attach  any  such  meaning  to  the  word  in 
interpreting  a  penal  enactment  such  as  s.  295  of  the  Indian  Penal  Code. 
The  Code  devotes  a  whole  chapter  (II)  to  the  explanation  of  certain 
general  expressions  which  it  employs,  and  considering  that  it  defines  the 
word  "  animal  "  (s.  47)  as  also  the  words  ''man"  and  "women"  (s.  10),  it 
seems  to  me  that  if  the  word  "  object  "  as  it  occurs  in  s.  295  of  that  Code 
were  to  be  interpreted  by  us  to  include  a  cow  or  any  other  animal,  there 
would  be  no  logical  reason  why  we  should  not  include  a  human  being 
within  the  meaning  of  that  word.  I  have  no  doubt  therefore  that  the  words 
"  any  object  held  saored  by  any  class  of  persons  "  mustsbe  understood  to 
be  limited  to  inanimate  objects. 

But  there  is  another  aspect  of  this  case  in  respect  of  which  I  wish  to 
give  expression  to  my  views  consistently  with  the  rule  of  judicial  etiquette 
which  requires  that  Judges  should  abstain  from  taking  part  in  matters  of 
a  purely  political  character.  Facts  similar  to  those  out  of  which  this 
prosecution  has  arisen  are  not  of  unfrequent  occurrence,  end  sometimes 
cause  breach  of  the  peace,  of  which  I  as  one  of  Her  Majesty's  Judges  feel 
myself  entitled  to  take  notice.  As  my  brother  BrodhursC  has  pointed  out, 
the  bovine  species  is  not  the  only  class  of  animals  held  sacred  by  the 
Hindu  population  of  India,  and  indeed  I  may  add  that  even  trees,  such  as 
the  pipal,  are  included  among  the  objects  of  worship  or  veneration  by  that 
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section  of  the  community — a  state  of  things  which  only  shows  how  serious       1887 
in  connection  with  such  matters,  is  the  task   of  those  who  as  Judges  are     DEC.  20. 

bound  to  administer  justice  in  conformity  with  the  laws  of  the   land.  

I  think  it  is  not  beyond  my  province  as  a  Judge  of  this  Court  to  take       FULL 
judicial  notice  of  the  religions  history  of  the  Hindus  as  [156]   also  of  the     BENCH. 
Muhammadan  ecclesiastical  law  in  so  far  as  they  bear  upon   the  facts   of         — 
this  case.     So  far  as  I  am  aware,  it  appears  to  me  that  in  the  ancient  times    10  A.  150 
of  the  Hinuu  hiarory  just  as  aswamedha,  or  the    sacrifice  of  a    horse,  was      (P.B.)  = 
allowed  as  a  symbol  of  imperial  domination,  so  upon   other  occasions  of    8  A.W.N. 
ritual  ceremonies  gaumedha,  or  cow  sacrifice,   was  permitted  and  almost     (1888)  17. 
enjoine-;  In  the  ancient,  saees  of  H>e  Hindu  religion.     No  doubt,  with  the 
progress    of    Hme,    the    advance   of  civilization  and  the  development  of 
utilitarian  ideas  among  the  people,  both  these  sacrifices  fell  into  disuse, 
and  the  cow  as  the  furnisher  of  milk  and  the  mother  of  the  bovine  species 
(so  universally  employed  in  this  country  for  purposes  of  agriculture)  rose 
from    being  an  object   of  utility  to    the  footing  of    sanctity.     The  law, 
however,  in  dealing  with  such  matters  is  not  concerned  with  facts  as  they 
were  in  ancient  times,  but  with  living  facts  of  modern  times,  and  we  as 
Judges   cannot    ignore  .the  fact  that  among  the  Hindus  of  the  present 
day  the  cow  is  regarded  as  perhaps    the  most  sacred  animal,  though  this 
circumstance    would    not,      for    the    reasons    which    I    have    already 
mentioned,  affect  the  interpretation  of  the  word  "object"  as  it  occurs  in 
3.  295  of  the  Indian  Penal  Code.     I  also  know  that  under  the    Muham- 
madan ecclesiastical  law,  on    the    Id-ul-Zuha    (or     Id-e-kurban),  as  the 
anniversary  of  the  great  pilgrimage  of  Mecca,  the  sacrifice  of  a  camel,  a 
buffalo,    a   cow,  a  sheep  or   any  other  quadruped  whose    meat  is  lawful 
food  to  the  Muslim  is  enjoined.     I   am   equally    aware   of  the  fact   that 
so  far  as  the  poorer  sections  of  the  Mubammadan  population  are  concerned, 
the  only  chance  which  they  practically  have  of  eating  meat  is  to  relyupon 
the  cheapness  of  beef  in  comparison  to  mutton  or  meat  of  any  other  kind. 
It  may  or  may  not  be  so  that  until  somewhat  recent  times    the  Hindus 
and  the  Mubammadans  living  as  cloee  neighbours  were  accustomed    to  be 
considerate  to  each  other,  and  respecting  each    other's  feelings,   did    not 
recklessly  hurt  the  religious  prejudices  of  each  other  in  such  matters.  But 
from  the  number  of  cases  which  come  up  to  this  Court  in  the   exercise  of 
its  criminal  jurisdiction  as  the  highest  tribunal  in  the  land,  I    canrot    but 
conclude  that  with  the  change  of  the    times    a    most   unsatisfactory    and 
reprehensible  state  of  things  has  come  into  existence  which  it   is  the  duty 
of  those  entrusted  with  the  administration  of  justice,  in  the  impartial  and 
even-handed    from  which   the  law   of  Cl57]    British   India    enjoins,    to 
recognise  and  deal  with.    Speaking  for  myself  I  have  had  before  now  con- 
siderable difficulty  in  deciding  bow  Courts  of  justice  are  to  deal  with  such 
matters,  how  the  law  stands  with  reference  to  cases  in  which  in  the  most 
offensive  manner  the  slaughter  of  a  cow  is  accomplished  by  a  Muhammadan 
before  the  eyes  of  a  Hindu  fellow-subject,  or  cases  in  which    a  Hindu  pro- 
cession is  carried  with  offensive  demonstrations  in  front  of  a  Mubammadan 
mosque.     Similar  difficulty  I  have  felt  in  connection  with  the  bearings  of 
the  law  in  cases  where  the  Hindu  procession  of  the  22am  Lila  takes  place 
on  the  same  occasion  as  the  Muhammadan  procession    of  the    Moha.rram. 
The  one  is  a  day  of  rejoicing  with  the  Hindus  as  the    anniversary    of    the 
greatest  victory  in  their  history  ;  the  other  is  the  anniversary  of   what  has 
been  called  "  the  darkest    day  of    Islam,"    and   as    such    the    occasion    % 
of  deepest    mourning.     It   may  be  that  on    auoh    occasions    (as    I    am 
afraid  is  often  the  case)    events    may    ocour    which   would    constitute 
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1887        the  corpus  delicti  of  one  or  other  of  the  various  offences  relating  to  religion 

DEC.  20.     dealt  with  in  Chapter  XV  of  the  Indian  Penal  Code,  and  indeed   ifc  may  be 

that  those  events  require  the  application  of  even  severer   sections  of  that 

FULL      Code.     There  can  scarcely  be  any  doubi  tbab  the  difficulties  with  which 

BENCH    Courts  of  justice  have  to  deal  in  such  matters  arise  from  the  fact  that  Her 

Majesty's  subjects  in  India  having  long  been  accustomed  before  the  advent 

10  A,  150  of  the  British  rule  to  oppressive  methods,  cannob  easily  accommodate 
(F.B.)  themselves  to  the  new  state  of  things  ushered  into  existence  by  the  British 
8  A  W.N.  Government,  under  which  religious  toleration  and  individual  liberty  of  the 
(1888)  17.  citizen  is  recognized  to  an  extent  which,  according  to  some  deep  thinkers, 
was  too  much  in  advance  of  the  stage  of  civilization  which  the  country 
had  attained.  Quite  recently  in  Grim.  Eev.  No.  629  of  1887  (1)  I  had 
to  deal  with  a  somewhat  similar  matter.  There  the  dispute  was  not 
between  Hindus  and  Muhammadans,  but  between  two  sections  of  the 
Hindu  community,  that  is,  between  the  Vaishnavas  and  the  Saraogis  in 
connection  with  a  religious  procession  of  the  latter  to  which  the  former 
objected.  Similarly  quarrels  arise  between  the  two  sections  of  the 
Muhammadan  community — the  Sunnis  and  the  Shiahs — in  connection 
with  the  uttering  of  certain  words  which  are  most  offensive  to  the  religious 
feelings  [158]  of  the  Sunni  Muhammadans,  and  which  words  might  in 
some  circumstances  fall  under  the  purview  of  s.  298  of  the  Indian  Penal 
Code.  I  have  no  doubt  that  the  Legislature  ic  framing  Chapter  XV  of 
the  Indian  Penal  Code  has  made  a  great  advance  in  the  direction  of  the 
religious  toleration  which  civilized  methods  of  thoughts  enjoin,  and  if 
difficulties  arise  in  connection  with  such  matters,  they  are  due  not  to  any 
defect  of  the  law  but  to  the  inconsiderate  and  reckless  behaviour  of  the 
various  sections  of  a  population  which  does  not  fully  appreciate  the 
blessings  of  religious  toleration  and  individual  liberty  which  the  British 
rule  by  framing  wise  laws  has  accorded  to  the  people  of  this  country. 

Having  regard  to  the  facts  of  this  case  as  they  appear  from  the 
judgment  of  the  Magistrate  and  of  the  learned  Sessions  Judge,  I  cannot 
help  feeling  that  it  was  imprudent  and  inconsiderate  on  the  part  of  the 
accused  to  have  slaughtered  cows  on  the  roadside  and  in  a  locality  which 
would  be  visible  to  any  Hindu  passer-by,  and  I  think  I  may  say  as  a 
Muhammadan  myself  tbat  it  is  difficult  for  me  to  conceive  that  the  gentle- 
manly feelings  of  any  person  belonging  to  the  bester  classes  of  the 
community  which  professes  Islamism  would,  even  on  the  festival  of  the 
Id-ul-zuha,  permit  the  sacrifice  of  a  cow  in  violation  of  considerations 
suggested  by  the  religious  feelings  and  prejudices  of  his  Hindu  fellow- 
subjects  and  neighbours  with  whom  the  Mussalmans  have  for  centuries 
associated  on  friendly  terms  as  neighbours  and  fellow-subjects.  It  is, 
however,  not  necessary  for  me  to  go  further  into  the  particular  facts  of 
this  case,  because,  as  the  learned  Chief  Justice  has  pointed  out,  the 
question  is  a  pure  question  of  law,  and  in  this  view  I  am  bound  to  hold 
that  s.  295  of  the  Indian  Penal  Code  does  not  cover  the  case,  and  that  the 
convictions  were  therefore  wrong  in  law.  I  may,  however,  add  that  the 
circumstances  of  the  case  require  that  such  matters  should  be  dealt  with 
by  municipal  regulations  for  which  ample  provision  is  made  by  our  law, 
and  that  the  learned  Government  Pleader,  Munshi  Bam  Prasad,  who 
appeared  on  behalf  of  the  Crown  to  support  the  convictions,  has  been 
unable  to  show  me  any  section  of  the  Indian  Penal  Code  under  which  the 
facts  proved  in  this  case  would  constitute  a  criminal  offence  within  the 

(1)  Queen-Empress  v.  Sheodin,  10  A.  115. 
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meaning  of  that  Code  (s.  40).     But  when  I    say  this  I  wish    to  guard  1887 

myself  [159]  a^aia-iC  being  understood  Co  lay  down  any  general  rule  as  bo  DBG.  20. 
whebhar  a.;os  ione  oy  Hindus  or  Muharnmadans  offensive  to  each  other's 

religious  feelings  would  not  in  certain  circumstances  constitute  an  offence  FULL 

under  the  Code.  BENCH. 

I  agreejn  the  orier  proposed  by  the  learned  Chief  Justice  (l).  _  _ 

Convictions  set  aside,  10  *•"  15& 
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APPELLATE  CIVIL.  (1888)17. 

Before  Mr.  Justice  Straight  and  Mr,  Justice  Tyrrell, 


IMDAD  KHATUN  AND  OTHERS  (Plaintiff  s)' v.  BHAGIRATH  (Defendant)* 

[3rd  January.  1888,] 

andholder   and    tenant — Occupancy    tenant — Trees,  sale  of — SucJi  sale  invalid — Act 
XII of  1881  (N.  W.  P.  Rent  Acti.  s.  9. 

The  trees  upon  an  occupancy-holding,  whether  planted  by  the  tenant  himself 
or  not,  belong  and  attach  to  such  holding,  and,  like  it  are  not  susceptible  of 
transfer  by  the  tenant. 

[F.,  7  C.P.L.R.7  (9)  ;  23  A.  211  (212)  ;  5  Ind.  Cas.  25fi  :  R.,  2  O.C.  280  (283)  ;  22  C. 
742  (751);  1  O.C.  231  (249);  Cons.,  21  A.  297  <299)  =  19  A.W.N.  72  »73).j 

THE  first  three  defendants  in  this  case,  Eupram,  Jairarn  and  Netram, 
were  occupaney-teuanbs  of  the  plaintiffs,  in  respect  of  a  plot  of  land  No.  215, 
upon  which  there  grew  a  number  of  mango  and  other  trees.  By  deed 
of  sale,  dated  the  20bh  March,  1884,  they  sold  the  trees  only  to  the  defend- 
ant Bhagirath,  who  subsequently  sued  for  possession  thereof,  and,  on  bhe 
19bh  May,  1885,  obtained  a  decree  on  confession  of  judgment;  in  execution 
of  which  he  dispossessed  them  from  the  whole  of  the  occupancy-holding. 
The  plaintiffs- zemindars  brought  the  present  suit  on  the  27th  May,  1885. 
in  which  they  prayed  for  cancelmenb  of  the  deed  of  sale  of  the  20fch  March, 
1884,  and  for  ejectment  of  the  defendant-vendee. 

The  Court  of  first  instance  (Munsif  of  Kasganj)  decreed  the  claim. 
On  appeal  by  the  defendant-vendee,  the  Subordinate  Judge  of  Aligarh 
reversed  the  Munaif's  decree  and  dismissed  the  suit.  In  the  course  of  his 
judgment  he  observed  : — "  The  next  point  is  whether  the  vendors  could  sell 
the  trees.  The  evidence  satisfactorily  [150]  proves  that  the  trees  belonged 
to  them.  The  vendors  and  their  ancestors  had  planted  the  trees  and  had 
always  enjoyed  their  fruits  and  wood.  As  the  trees  were  their  property, 
they  could  sell  them  to  the  appellant.  Under  the  rulings  of  the  High  Court 
in  Sadar  Singh  v.  Madara  (2)  and  Debi  Prasad  v.  Ear  Dayal  (3)  the 
plaintiffs- zemindars  are  not  entitled  under  the  circumsbances  of  this  case  to 
dispossess  the  defendant  from  the  land  or  the  trees.  I  hold  that  the  appel- 
lant is  entitled  to  remain  in  possession  of  the  trees  and  the  land  under 
them,  so  long  as  he  pays  the  zemindars  the  rent  formerly  paid  by  his 
vendors." 

*  Second  Appeal,  No.  541  of  1886,  from  a  decree  of  Babu  Abinash  Chandra  Baner  ji. 
Subordinate  Judge  of  Aligarh,  dated  the  16th  December.  1885,  reversing  a  decree  of 
Babu  Madan  Mohun,  Munsif  of  Kasganj,  dated  the  2nd  July,  1885. 

(I)  The  only  other  reported  case  in  which  it  was  necessary  to  consider  the  efieot  of 
s.  295  of  the  Penal  Code  is  Hakim  v.  Emwess  (Punjab  Record.  1884,  No.  27)  in  which 
it  was  held  by  Plowden  and  Burney,  JJ.,  "that  the  word  'object'  as  used  in  s.  295 
of  the  Penal  Code  is  not  limited  to  inanimate  objects,  but  is  wide  enough  to  include 
animate  objects  which  are  held  sacred,  as  well  as  idols,  relics,  or  the  like." 

(3)  A.W.N.  (1883)  2.  (3)  7  A.  691. 
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The  plaintiffs  appealed  to  the  High  Court. 

The  Hon.  Pandit  Ajudhia   Nath   and   Pandit   Sunder   Lai.,  for  the 
appellants. 

Munshi  Earn  Prasad  and  Lala  Durga  Charan,  for  the  respondent. 

STRAIGHT  and  TYRRELL,  JJ. — For  the  purpose  of  determining  this 
appeal  it  must  be  taken  to  have  been  found  as  a  fact  that  the  first  set  of 
defendants  are  occupancy-tenants  of  the  land  on  which  the  trees  stand, 
that  such  trees  were  planted  by  themselves  or  their  ancestors,  that  only 
the  trees  were  sold  to  the  second  defendant  by  the  sale-deed  of  the  20th 
March,  1884,  and  that  by  the  decree  of  the  19th  May.  1885,  obtained  by 
him  on  confession  of  judgment  against  the  first  set  of  defendants,  he  has 
dispossessed  them  from  their  cultivatory  holding.  Now  it  has  been  ruled 
by  this  Court  in  Jagrani  Bibi,  v.  Gineshi  (1)  that  a  suit  for  possession  of 
trees  is  a  suit  for  possession  of  land  within  s.  29  of  Act  IX  of  1871, 
and  this  principle  has  been  more  or  less  recognized  in  the  Full  Bench 
ruling  that  standing  timber  is  immoveable  property —  Umed  Ram  v. 
Daulat  Earn  (2) — by  Mahmood,  J.,  in  Deoki  Nandan  v.  Dhian  Singh  (3), 
and  by  another  Full  Bench  in  Juggal  v.  Deoki  Nandan  (4).  It  was  also 
held  by  Pearson  and  Oldfield,  JJ.,  in  Ajudhia  Nath  v.  Sital  (5),  followed 
by  Straight  and  Tyrrell,  JJ.,  in  Earn  Narain  v.  Madho  (6)  that  an  occu- 
pancy-tenant can  only  make  a  valid  hypothecation  of  the  trees  held  by 
him  for  the  term  of  his  tenancy.  [161]  With  his  ejectment  from  the  land 
and  the  determination  of  his  tenancy  such  an  hypothecation  ceases  to  be 
enforcible.  Again  in  Jhagaru  v.  Shamshere  Khan  (7)  it  was  held  that  a 
tenant  who,  while  cultivating  land,  had  planted  trees  thereon  was  not 
entitled,  after  he  had  ceased  to  cultivate  it,  to  sue  for  possession  of  the 
trees  ;  and  in  Ram  Baran  Earn  v.  Salig  Ram  Sing  (8)  the  same  principle 
was  recognized.  Nor  is  there  anything  inconsistent  with  this  view  in  a 
decision  of  this  Bench  as  cdnstituted  in  Ehasim  Mianv.  Banda  Husain  (9). 
We  think,  upon  a  review  of  all  these  authorities,  that  the  trees  on  an 
occupancy-holding,  even  whether  planted  by  the  tenant  himself  or  not, 
belong  and  attach  to  such  occupancy-holding,  and  like  it  are  not  suscep- 
tible of  transfer  by  the  occupancy  holder  :  indeed  this  is  what  we  take 
it  to  have  been  laid  down  by  the  Full  Bench  in  Jugal  v.  Deoki  Nandan  (4). 
To  recognize  such  a  sale  as  that  which  is  the  subject  of  the  present  suit 
would  be  to  sanction  a  transfer  by  an  occupancy-tenant  who  on  the  facts 
stated  here  has  in  fact  been  ousted.  We  do  not  lose  sight  of  the  fact  that 
by  local  custom  having  the  force  of  law  an  occupancy  tenant  may  have  a 
saleable  interest  in  the  timber,  fruit,  and  loppings  of  trees  planted  by  him, 
but  no  such  custom  is  pleaded  or  proved  in  the  present  case,  and  the  fact 
remains  that  the  first  set  of  defendants  have  sold  something  to  the  defend- 
ant No.  2,  which,  as  a  part  of  their  occupancy-holding,  they  are  by  law 
forbidden  from  transferring.  We  think  therefore  that  the  plaintiffs  were 
entitled  to  have  the  sale-deed  of  the  20th  March,  1884,  avoided,  to  eject 
the  defendant  No.  2  from  their  land,  and  to  have  their  proprietary  posses- 
sion of  it  restored.  We  accordingly  decree  the  appeal  with  costs,  and, 
reversing  the  decree  of  the  Subordinate  Judge,  we  direct  that  a  decree  be 
prepared  declaring  the  above  reliefs  in  favour  of  the  plaintiffs  with  costs 
against  all  the  defendants. 

Appeal  allowed. 


H)3  A.  435.         (3)  6  A.  564. 
(6)  A.  W.  N.  (1883)  100. 
'9)  5  A.  61. 


(3)  8  A.  472.         (4)  9  A.  38. 
(7)  A.  W.  N.  (1881)  20. 


(5)  3  A.  567. 
(8)  2  A.  896. 
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10  A.  162  =  7  A.W  N.  (1887)  295. 
[162]  APPELLATE  CIVIL.  Nov.  4. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  APPEL- 

Brodhterst. 

__  LATE 


LACHMAN  PRASAD  (Defendant)  v.  TAMNA  PRASAD  AND  OTHERS  _ 

(Plaintiffs).*     [4ch  November,    1887.]  10  A.  162 

Practice  —  Remand  —  Pouer  of  appellate  Court  to  deal  ivith  wlioh  appeal  after  return  of      '  A.W.E. 
findings  —  Customary  easement  —  Privacy.  (1887)  295. 

In  a  second  appeal  by  the  defendant,  in  which  the  plaintiff  filed  objections  to 
the  decree  under  a.  561  of  the  Civil  Procedure  Code,  the  High  Court,  without  giving 
judgment  on  lha  apoeal,  stated  (giving  reasons)  the  opinion  that  the  appellant 
would  be  entitled  to  succeed,  and  at  the  same  time  remitted  an  issue  under  s.  566 
of  the  Code  with  reference  to  the  plaintifi's  objections.  At  that  time  the  appeal 
was  apparently  not  argued  out.  and  the  true  meaning  of  the  facts  as  found  was 
obviously  not  present  to  tue  mind  of  the  Court. 

Held  Lhit  upon  the  return  of  the  findings  on  remand,  the  Court  could  not  treat 
the  appeal  as  already  decided  and  the  objections  the  sole  matter  for  consideration, 
hut  must  consider  both  appeal  and  objections  and  decide  the  whole  case. 

held,  however,  that  where  Judges  have  beard  arguments  on  seme  of  the  issues 
and  have  expressed  their  views  tbereon  and  have  remitted  another  issue  or  issues 
under  s.  566,  they  are  not  bound,  on  the  return  of  findings,  to  bear  the  oase  de 
novo  but  may  confine  counsel  to  argument  upon  the  findings. 

Case  in  which  it  was  found  that  the  plaintiff  was  by  local  custom  entitled  to  an 
easement  of  privacy,  and  in  which  tba  Court  granted  a  mandatory  order  compel- 
ling the  defendant  to  permanently  close  the  door  or  window  complained  of. 

[P.,  80P.L.R.  1902  ;    Rel.,    15  InsJ.  Gas.  39  (41)  ;  R.,    17  C.W.N.  462  (466)  =  15  Ind. 
Gas.  39.] 

THE  plaintiffs  and  the  defendant  ia  this  case  wara  the  owners  of 
adjoining  bouses  in  mohulla  Nawabganj  in  the  cby  of  Cawnpore.  The  suit; 
was  brought  for  the  removal  of  a  door  or  window  opened  by  the  defendant 
in  his  western  wall  contiguous;  to  the  plaintiffs'  house  aad  alleged  to  invade 
their  privacy  ;  of  a  drain  coussracte.!  by  the  defendant-  upon  the  same  side 
of  his  house,  the  water  from  which  flowed  or  dropped  upon  tha  plaintiffs' 
property;  a  chaja  or  cornice  in  the  same  wall,  and,  another  chaja  on  the 
northern  wall  with  a  spout  from  which  water  fell  upon  a  public  thorough- 
fare used  by  the  plaintiffs.  The  plea  of  the  defendant  was,  in  substance, 
that  the  drains  and  cornices  complained  of  had  existed  for  a  long  time  ; 
that  no  special  damage  to  the  plaintiffs  from  the  drain  on  the  north  wall 
had  been  shown,  and  that  the  door  cr  window  on  the  western  wall  occupied 
a  place  where  an  aperture  had  for  a  long  time  existed  without  any  complaint 
being  made. 

[163]  The  Courts  of  first  instance  (Munsif  of  Cawnpore)  decreed  the 
the  claim,  except  in  regard  to  the  ooor  or  window  and  the  drain  on  the 
northen  side.  Upon  the  issue  as  to  the  door,  the  Court  observed  :  —  "  This 
point  is  very  clear.  It  has  been  repeatedly  held  by  the  honourable  High 
Court  tha'j  a  suit  cannot  be  maintained  to  oblige  the  defendant  to  close 
doors  recently  opened  in  his  house  on  the  ground  that  they  overlook  the 
zenana  of  the  plaintiff  —  vide  Mahomed  Abdur  Rahim  v.  Birij  Sahu  (1), 
Sheikh  Goiam  Aii  v.  Kazi  Mahomed  Zehur  Alum  (2),  and  Jogul  Lai  v. 

*  Second  Appeal,  No.  1517  of  1835,  from  a  decree  of  Maulvi  Syed  Far  d-ud-din, 
Subordinate  Judge  of  Cawnpore,  dated  the  16th  May,  1885.  confirming  a  decree  of  Babu 
Bepm  Behari  Mukerji,  Munsif  of  Cawnpore.  dated  the  18th  September,  1834. 

(1)  5  B.L.R.  676.  (2)  6  B.L.R.  App.  76, 
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1887       Musammat  Jasoda  Babee   (l).    This    issue  is  accordingly  decided  against 

Nov   4      'he  plaintiffs."     In  regard  to  the  issue  as  to  the   drain   on   the   northern 

— '-   '     side,  the    Court  held  that  the  plaintiffs  could   not  succeed,  having  failed  to 

APPEL-     prove  special  damage,  and  referred  to  Rarim  Bakhsh  v.  Budha  (2;. 

LATE  From  the  Munsit's  decree  bhe  defendant  appealed    to  the  Subordinate 

p  Judge  of  Cawnpore,  the  plaintiffs  at  the  same  time  filing  objections    to  so 

much  of  the  decree  as  was    adverse    to    them.     The    Subordinate   Judge 

10  A.  162=  concurred  with  the  Munsif  on    all   points.     Upon  the  issue  as  to  the  door 

7  A.W  N.    ne  s&id  : — "I  no^  fcnat  although  the  door  affects  the  privacy  of  the  plaint- 

(1887)  295.    'ff8'    bouse,  yet  as    the    defendant   has   set   it   up  iu  his  owu  wall,  the 

plaintiffs  have  no  right  to  have  it  closed.     The  remedy  is  in  obe    hands  of 

the  plaintiffs.     They  can  raise  their  wall  so  high  that  the  door   may    not 

affect  their  privacy." 

The  defendant  appealed  to  the  High  Court.  The  plaintiffs  filed 
objections  under  s.  561  of  the  Civil  Procedure  Code  with  regard  to  the  door 
or  window  and  the  northern  drain. 

On  the  25th  May,  1886,  Oldfield  and  Mahmood,  JJ.,  remitted  an 
issue  to  the  lower  appellate  Court  for  a  finding  as  to  bow  and  to  what 
extent  the  door  or  window  affected  the  privacy  of  the  plaintiffs.  In  his 
finding  the  Subordinate  Judge  said  that  the  window  in  dispute  overlooked 
the  whole  of  the  plaintiffs'  house,  and  in  particular  those  portions  of  the 
house,  which  were  reserved  for  females.  Upon  the  return  of  this  finding, 
the  defendant  filed  objection  under  s.  567  of  the  Civil  Procedure  Code  to 
the  effect  that  the  plaintiffs  were  not  entitled  to  restrain  him  from  opening 
and  using  his  window  on  the  ground  of  interference  with  their  privacy,  in 
the  absence  of  proof  of  twenty  years'  uninterrupted  user. 

[164]  On  the  llth  January,  1887,  the  following  order  was  passed  by 
Oldfield  and  Brodhurst,  JJ.— 

"  We  are  of  opinion  that  the  appeal  on  behalf  of  the  appellant  must 
succeed  in  respect  of  the  chajja  and  kasi  made  by  him  on  the  west  wall  of 
his  house.  The  only  ground  on  which  the  Court  below  ordered  their 
removal  is  that  they  are  recently  made,  but  they  are  not  shown  to  interfere 
with  any  right  of  the  plaintiffs  so  that  the  later  can  insist  on  their 
removal. 

"  Daaling  with  the  objections  filed  by  plaintiffs,  we  are  of  opinion  that 
they  have  no  force  in  respect  of  the  complaint  as  to  the  drain  defendant 
has  made  on  his  north  wall. 

"  There  is,  however,  the  objection  that  the  window  and  door  have 
interfered  with  the  privacy  of  the  plaintiffs  and  overlooked  apartments  kept 
for  the  occupation  of  the  female  members  of  their  family,  and  the  Court 
below  has  fqund  that  this  is  so  in  fact.  We  think  it  desirable  that  an  issue 
be  tried  whether  by  local  custom  there  is  any  right  of  easement  by  which 
the  plaintiffs  have  a  right  to  have  the  privacy  of  their  apartments  main- 
tained by  the  removal  of  the  door  and  window.  The  case  is  remanded,  and 
ten  days  will  be  allowed  for  objections  on  return  of  the  finding. 

The  Subordinate  Judge's  finding  upon  this  issue  was  that  the  existence 
in  the  mohalla  where  the  parties  lived  of  a  customary  easement  of  privacy 
was  proved.  Upon  the  return  of  the  finding  the  defendant  objected  under 
8.  567  of  the  Civil  Procedure  Code,  that  "  no  custom  has  been  established 
in  law."  The  case  came  on  for  bearing  before  Edge,  C.  J.,  and  Brodhurst, 
J.,  on  the  4th  November,  1887. 

Kunwar  Shivanath  Sinha  and   Pandit  Sundar  Lai,  for  the  appellant. 

(1)  N.  W.P.H.G.R.  (1870)  311,  (2)  l  A.  249. 
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Mr.  Amiruddin,  for  the  respondents. 

EDGE,  C.J. —  In  this  case  the  defendant  appealed  and  the  plaintiffs 
filed  objections.  The  case  came  on  for  hearing  first  before  my  brother 
Mahmood  and  Mr.  Justice  Oldfield,  by  whom  an  order  of  remand  was 
passed  with  regard  to  the  issue  arising  on  the  objections.  On  the  return 
of  the  remand  the  case  came  on  before  my  brother  Brodhurst  and 
Mr.  Justice  Oldfield  on  the  llth  January  [165]  last.  On  that  occasion 
they  expressed  an  opinion  as  to  the  merits  of  the  appeal.  They  did  noi 
give  judgment  on  the  appeal,  but  merely  stated  that  the  appellant  would 
be  entitled  to  succeed,  giving  certain  reasons  for  thab  view.  It  appears  to 
me  that  the  appeal  can  have  hardly  been  argued  out  before  those  Judges 
on  the  llth  January,  as  it  is  obvious  that  the  true  meaning  of  the  facts  as 
found  was  not  present  to  their  minds.  However,  on  this  occasion  we 
have  had  the  opportunity  of  hearing  Mr.  Amiruddin,  who  has  taken  care 
that  we  shall  not  overlook  the  findings.  On  the  llth  January  a  further 
remand  arising  out  of  the  objections  originally  taken  was  ordered.  The 
return  is  now  before  us.  Mr.  Amiruddin  contends  that  we  ha^e  got  to 
decide  the  whole  case,  and  that  we  are  not  entitled  to  treat  the  expressions 
of  the  Judges  on  the  llth  January  as  a  judgment  on  the  appeal.  He  has 
contended  that  the  determination  of  an  appeal  when  there  has  been  a 
remand  must  be  on  a  hearing  of  the  appeal,  that  is,  on  a  hearing  of  the 
whole  case,  and  that  this  applies  equally  to  an  appeal  in  which  there  are 
objections  as  to  an  appeal  in  which  there  are  none.  I  confess  I  thought  at 
ono  part  of  the  argument  that  we  might  treat  the  appeal  as  already  decided 
and  the  questions  arising  on  the  objections  the  sole  matter  for  our  consi- 
deration. The  practical  difficulty  which  would  arise  from  separating  the 
appeal  and  the  objections  and  treating  the  appeal  as  having  been  decided  on 
the  lltb  of  January  last  leads  me  to  think  that  Mr.  Amiruddin1 's  argument 
is  well  founded.  A  difficulty  would  arise  under  s.  579  of  the  Code  of 
Civil  Procedure.  That  section  provides  that  the  decree  of  the  appellate 
Court  shall  bear  the  date  on  which  the  judgment  was  pronounced,  and 
the  decree  must  be  signed  by  the  Judge  or  Judges  who  passed  it.  If 
Pandit  Sundar  Lai's  contention  were  correct,  there  would  be  here  two 
decrees,  one  of  the  llth  January  of  this  year,  the  other  a  decree  of  to-day's 
date.  If  his  contention  is  correct,  we  could  not  adopt  the  decree  of  llth 
January  as  our  own,  as  it  would  not  be  the  decree  of  this  Bench  as 
constituted.  I  therefore  come  to  the  conclusion  that  the  question  which 
has  been  raised  by  the  appellant  and  the  objections  raised  by  the  respon- 
dents are  to  be  considered  by  us.  From  my  ruling  on  this  point  it  must 
not  be  inferred  that  where  Judges  have  heard  arguments  on  some  of  the 
issues  and  have  come  to  or  [166]  expressed  their  views  on  those  issues 
and  have  remanded  another  issue  or  issues  under  s.  566,  the  same  Judges 
should  be  bound  to  hear  on  the  return  to  the  remand  the  case  de  novo. 
In  such  a  case  I  for  one  would  confine  counsel  to  the  findings  on  remand, 
which,  of  course,  I  had  not  had  an  opportunity  of  considering  before. 
The  defendant  in  his  appeal  asks  to  have  set  aside  that  part  of  the  decree 
which  interferes  which  the  chajja  and  drain  he  had  made.  It  is  found 
that  no  chajja  or  drain  existed  previous  to  the  time  of  the  erection  of 
the  additional  building  which  the  defendant  has  erected.  The  chajja 
extended  an  appreciable  distance  over  the  plaintiff's  land.  It  is  obvious 
that  if  the  plaintiffs  were  not  entitled  to  a  decree  with  regard  to  the 
chajja  and  drain,  the  defendant  might  in  course  of  time  acquire  an 
easement  which  might  seriously  interfere  with  the  enjoyment  by  the 
plaintiff  of  his  land.  I  am  of  opinion  that  the  appeal  should  be  dismissed 
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1887       with  costs.     As  to  the  objection,  the  ficdirga   on  remand  show    that   the 
Nov  4      plaintiff  is  entitled  to  have  his  right  of   privacy   observed,  and  to   have  a 

1  '     mandatory  order  to  compel  the  appellant  to  permanently  close  the  door  or 

APPEL-  window  complained  of.  In  this  respect  the  decree  of  the  Court  below 
LATE  w^  ke  varle^-  I  am  °f  °pin'on  fcDat  fche  objections  should  be  allowed 
p  with  costs. 

BRODHUEST,  J. —  On  further   consideration   of  this   second  appeal  . 
10  A.  162=  no  longer  hold  the  opinion  that  is  expressed  in  the  order  of  remand,  dated 
7  A.W.N.    the    lltb  January  last,   and  I  concur  in  the  judgment   that  has   been 
(1887)  295.    delivered  by  the  learned  Chief  Justice. 

"Decree  modified. 


10  A.  166  =  15  1  A    12  =  5  Sar.  P.C.J    129. 
PRIVY  COUNCIL. 

PRESENT : 

Lord  Fitzgerald,  Sir  B.  Peacock,  and  Sir  R.  Couch. 
[On  appeal  from  the  High  Court  for  the  North-Western  Provinces.] 


ZAIN-UL-ABDIN  KHAN  v.  MUHAMMAD  ASGHAR  ALI  KHAN 
AND  OTHERS.    [3rd  December,  1887.] 

Sale  in  execution  cf  decree — Effect  rf  revirsal  of  decree  upon  sale  in  txtcution — Sale  to 
bona  fide  purchaser,  not  a  pcrty  lo  the  decree,  distinguished,  frim  sale  to  decree- 
holdtr. 

A  sale,  having  duly  taken  place  in  execution  of  a  dearee  in  force  at  the  time, 
cannot  afterwards  be  sot  aside  as  agaicst  a  bona  fide  purchaser,  not  a  party  to  the 
[167]  decree,  on  the  ground  that,  on  further  proceedings,  the  decree  has  been, 
subsequently  to  the  sale,  reversed  by  an  appellate  Court. 

A  suit  was  brought  by  a  judgment-debtor  to  set  aside  sales  of  his  property  in 
execution  cf  the  decree  against  him  in  force  at  the  time  of  the  sales,  but  after- 
wards so  modified,  ab  the  result  of  an  appeal  ro  Her  Majesty  in  Council,  that,  as 
it  finally  stood,  it  would  have  been  satisfied  without  the  sales  in  question  having 
taken  place.  He  sued  both  those  who  were  purchasers  at  tome  of  the  sales,  being 
also  holders  of  the  decree  to  satisfy  which  the  sales  took  place,  and  those 
who  were  bona  fide  purchasers  at  other  sales,  under  the  same  decree,  who  were 
DO  parties  to  it. 

Held,  that,  as  against  r,he  latter  purchasers,  whose  position  was  different  from 
that  of  the  decree-holding  purchasers,  the  suit  must  be  dismissed. 

[F.,  17  A.W.N.  28  ;  26  C.  734  ;  27  C.  810  =  4  C.W.N.  692  ;  (1912)  M.W.N.  513  ;  Rcl., 
12  led.  Gas.  65  (66)  =  14  C.L.J.  76  ;  R,  49  PR.  1894;  1  L.B  R.  22  (23)  ;  22  A. 
168  ;  23  A.  60  =  20  A.W.N.  199  ;  24  A.  467  (471)  ;  A.W.N.  (1902)  116  ;  27  M.  98 
(100)  ;  31  C  499  (501)  ;  29  B.  435  =  7  Bom.  L.R.  585  (F.B.)  ;  27  M.  504  (508)  ;  30 
M.^95  =  17  M.L.J.  165  =  2  ML.T.  186;  13  C  W.N.  710  (714)  ;  12  Ind.  Gas.  444 
(446)='J1  M.L.J.  969=!OM.L.T.  373=  (19121  2  M.W.N. 425  <4'27);  Expl.,  (1912) 
2  M.W.N.  425  (427)  =  IX)  M  L.T.  373;  D.,  2  A.L.J.  358  =  A. W.N.  (1905) 
153.] 

APPKAL  from  two  decrees  (lltb  June,  1883J  of  the  High  Courfc.reversing 
a  decree  (16th  March,  1882)  of  tha  Subordinate  Judge  of  Moradabad. 

The  question  raised  in  this  appeal  was  whether  or  not  several  auction 
sales  of  property  formerly  belonging  to  the  appellant,  who  was  judgment- 
debtor  under  the  decree  in  satisfaction  of  which  the  sales  took  place,  where 
to  be  set  aside,  on  the  ground  that  this  decree  had  been,  subsequently  to 
the  sales,  so  far  modified  by  an  appellate  Court  as  to  make  what  had  been 
realized  at  a  prior  sale  of  the  appellant's  property  sufficient  to  cover  the 
amount  finally  decreed. 
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The  sales  were  in  execution  of  ,an   ex  parte   decree  (8th  April,  1874)       1887 
obtained  by  three  of  the   defendants  in  the  present  suit  for   possession  of     DEC.  3. 

shares  in  zemindari  lands  and  houses,  and  for  mesne  profits  and  payment        

of  a  dower-debt,  also  for  money  due  on  a  promissory  note,  the  whole  aggre-      PRIVY 
gating  in  value  more  than  a  lakh  of  rupees.  COUNCIL. 

An  appeal  having  been  rejected  by  the  High  Court  (26th  August  1875) 
on  the  ground  that  there  could  be  no  appeal  from  such  an  ex  parte  decree,   10  *•  *66=3 
an  appeal  to  Her  Majesty  in  Council  (1)  (22nd  November,  1878)  resulted15  '•*•  12  = 
in  a  remand,  followed  by  a  decree  of  the  High  Court  (1st  March,    1880)  8  8ar  PlC  Jl 
disallowing  part  of  the  claim,  on  grounds,  thus  expressed  in  the  judgment, 
having  reference  to  jurisdiction,  which   affected  the  right  to  recover  the 
dower-debt,  and  upon  the  promissory  note  : 

[168]  "  The  cause  of  action  cannot  be  held  to  have  arisen  in  the  dis- 
trict of  Moradabad,  for  the  lady  was  a  resident  of  Jaipur  and  died  there, 
and  the  plaintiffs  are  residents  of  the  foreign  State  of  Jaipur  and  the  de- 
fendant dwells  in  the  foreign  State  of  Jaipur,  and  has  no  connection  with 
Moradabad. 

"  Equally,  the  Court  will  not  have  jurisdiction  to  try  the  claim  for  the 
dower-debt :  this  item  is  claimed  as  part  of  the  assets  left  by  the  lady  and 
divisible  among  the  heirs.  As  already  stated,  the  lady  died  at  Jaipur  and 
had  no  connection  with  the  district  of  Moradabad,  and  her  marriage,  and 
presumably  the  contract  for  dower,  took  place  at  Eampur." 

By  the  decree  (1st  March,  1880)  which  followed  this  judgment,  the 
former  decree  (8th  April  1874)  was  confirmed  as  to  the  estates  in  land 
and  as  to  the  mesne  profits  for  Es.  3,746  only,  with  Ks.  4,908  for  costs. 

Meanwhile,  the  holders  of  the  decree  of  1874  had,  in  that  year, 
obtained  orders  for  sale  in  execution  of  it  and  brought  to  sale  some  of  the 
judgment-debtor's  property. 

The  first  sale  was  on  the  17th  November,  1874,  and  comprised  a 
house  known  as  Diwan  Kaumal's  in  Moradabad,  for  Rs.  5  050,  the 
purchaser  being  Asghar  Ali  Khan,  one  of  the  present  respondents. 

This  property  was  not  included  in  the  present  claim,  the  plaintiff 
explaining  that  this  sale  might  stand  good  as  satisfying  what  was  dua 
under  the  decree  of  the  1st  March,  1880.  Of  those  sales  which  the  present 
suit  (22nd  February,  1881)  sought  to  have  set  aside,  the  first  was  a  sale 
(21st  November,  1874)  of  twelve  and  a  half  biswas  owned  by  the  plaintiff, 
appellant,  in  mauza  Alata  for  Rs  8,575.  The  second  was  a  sale  (20bh 
November,  1875)  of  his  right,  title,  and  interest  in  other  villages  which 
had  realized  Rs.  18,900  and  Rs.  12,000.  Another  was  a  sale  (16th 
November,  1876)  of  the  Bank  Kothi  in  Meerut  cantonment.  At-  these 
sales  the  decree-holders  had  purchased  some  of  the  property,  and  they,  or 
purchasers  from  them,  were  originally  the  only  defendants.  But  by  ac 
order  of  the  Court  of  first  instance  (17th  Janua/y,  1882)  the  respondents, 
Har  Sarup,  Prasadi  Lai,  and  Jeo  Ram,  purchasers  [169]  at  the  auction- 
sales  who  were  not  parties  to  the  decree  of  8th  April,  1874,  were  made 
defendants. 

Isaues  having  raised  the  question  (among  others)  whether  the  sales 
could  be  set  aside  on  the  ground  of  the  subsequent  modification  of  the 
decree,  the  Subordinate  Judge  held  that  the  plaintiff  was  entitled  to  have 
them  set  aside  both  as  against  the  decree-holders  who  had  brought  the 
property  to  sale  in  satisfaction  of  their  decree  and  had  purchased  at  the 
sales,  and  property  as  against  the  purchasers  who  were  no  parties  to  the 

decree. 

(1)  Sahibiada  Zein-ul-abdin  Khan  v.  Sahibaada  Ahmed  Raw  Khan,  5  I.  A.  233. 

113 

A  VI-15 


10  All.  170  INDIAN  DECISIONS,  NEW  SERIES  [Yol. 

1887  The  latter  only  were  the  appellants  in  the  appeal  to   the  High  Court 

DEC.  3,     which  followed,  and  a  Divisional  Bench  (Straight  and  Oldfield,  JJ.)  reversed 

the  above  judgments   as    against  them,  on   the  ground    that  the  sales,  as 

PfUVY      against  bona   fide   purchasers,    not    parties    to   the   decree  subsequently 

COUNCIL     modified,  were  not  rendered  invalid  by  the  modification  taking  place  (1). 

On  this  appeal  : 
10  A.  166=  j^r   y.  H.  Cowie,  Q.  G.t  and    Mr.  C.  W.  Arathoon,   appeared  for  the 

Ul-*-  12~  appellant. 

5  Bar.  P.C.J.          j^r  ^   y  j)0yne  and  Mr.  W.  A.  Raikes  appeared  for  the  respondents. 
1281  For  the  appellants  it  was  argued  that  the  Judgment  of  the  first  Court 

had  been  so  far  correct  that  all  the  sales  subsequent  to  that  which  had 
realized  enough  to  satisfy  the  decree  as  finally  made  should  be  set  aside  ; 
and  that  the  modification  of  the  decree  of  the  8th  April,  1874,  which  had 
taken  place  on  the  ground  of  the  absence  of  jurisdiction,  showed  that  sales 
realising  amounts  in  excess  of  what  was  ultimately  allowed  by  the  decree 
of  1st  March,  1880,  were  unauthorized. 

Reference  was  made  to  Jadunath  Kudnu  Chowdhry  v.  Brijanath 
Kundu  (2),  Eanhaye  Singh  v.  Oomadhar  Bhatt  (3),  Abdool  Eye  v.  Naivab 
Raj  (4). 

Counsel  for  the  respondents  were  not  called  upon. 

SIR  B.  PEACOCK  gave  their  Lordship's  judgment. 
JUDGMENT. 

SiR  B.  PEACOCK. — In  this  case  the  plaintiff  sued  several  defendants, 
claiming  to  set  aside  certain  auction  sales  which  had  [170]  taken  placa 
under  a  decree  of  the  Subordinate  Judge  of  Moradabad,  and  for  an  order 
that  the  plaintiffs  be  put  into  absolute  possession  of  the  properties  which 
were  sold  and  are  mentioned  in  the  schedule  to  the  plaint.  In  the  schedule 
the  properties  and  the  purchasers  thereof  are  separately  described,  and  the 
action  may  be  treated  not  as  a  joint  action  as  regards  all  the  property,  but 
as  an  action  against  the  several  defendants  as  regards  the  properties  of 
which  they  were  severally  purchasers. 

Some  of  the  defendants  were  the  decree-holders,  and  some  were 
persons  who  came  ia  under  them  ;  but  all  the  defendants  who  are  in  that 
position  may  for  the  purpose  of  this  judgment  be  classed  under  the  bead 
of  the  decree-holders.  Others  of  the  defendants  were  not  decree-holders, 
but  merely  purchasers  under  the  execution  and  strangers  to  the  decree 
upon  which  the  execution  issued.  The  circumstances  are  peculiar.  The 
plaintiffs  in  the  suit  in  which  the  execution  was  issued  sued  the  present 
appellant  in  the  Court  of  the  Subordinate  Judge  of  Moradabad  to  recover 
certain  landed  property  situate  in  that  district,  and  also  mesne  profits  in 
respect  of  that  property.  They  also  sued  for  a  large  amount  in  respect 
of  promissory  notes  which  were  alleged  to  be  due  from  the  present  appel- 
lant to  the  plaintiffs  in  that  suit,  and  a  large  amount  alleged  to  be  due 
from  the  appellant  as  dower  to  their  mother,  whom  they  represented. 
The  defendant  in  that  suit — the  present  appellant — objected  that  there 
was  no  jurisdiction  on  the  part  of  the  Subordinate  Judge  to  try  the  suit, 
inasmuch  as  he  the  then  defendant,  was  not. a  resident  in  the  district  of 
Moradabad,  but  a  resident  in  foreign  territory,  namely,  Jaipur.  But  the 
Subordinate  Judge  decided  that  bo  bad  jurisdiction  and  gave  a  decree 
against  him,  not  only  for  the  lands  which  were  situate  in  the  district,  and 
the  mesne  profits  of  those  lands,  but  also  for  the  amount  which  was 
claimed  to  be  due  on  the  promissory  notes  and  on  account  of  the  dower. 

(1)  A.W.N.  (1883)  158.  (2)  P.L.F.,  Appendix  90. 

(3)  21  W.B.,  391.  (4)  B.L.B.  Sup.,  Vol,  311  (F.B.). 
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That  case  was  appealed  to  the  High  Court,  bat  that  Court  dismissed       1867 
the  appeal  upon  the  ground  that  the  case  was  not  appealable.     An  appeal      j}ECi  3, 

was  then  preferred  to  Her  Majesty  in  Council  against  that  decision  of  the        

High  Courfc,  and  Her  Majesty  in  Council  reversed  the  decision  of  the  High      PRIVY 
Court  and  remanded  [171]  the  case  to  be  tried  upon  the   merits.     The  COUNCIL. 
High    Court,  when  they  tried    the  case   upon  the   merits,  reversed  the 
decision  of  the  Subordinate  Judge  as  regards  the  amount  decreed    hy  the    10  *•  i68=a 
Subordinate   Judge  in  respect  of  the  dower  and  of  the  promissory    note?,  * 
but  affirmed  his  judgment  as    to  the  land  which  was  situate  within    his  5  Sai>-  P.C.J 
jurisdiction,  and  the  mesne  profits  in  respect   of  that  land.     But    before        129> 
the  judgment   of  the   Privy  Council,  and  before  the  decree  of   the  High 
Court  which  reversed  a  part  of  the  original  judgment  of  the  Subordinate 
Judge,  the  plaintiffs   in  that  suit   who  are  now  some   of  the  defendants, 
executed  their  decree,  and  several   sales  took  place  under  that  execution. 
Under  the  first  sale  a  certain  amount  was  realized  which  would  have  been 
sufficient  to  cover  the  amount  finally  allowed   by  the  decree  of  the  High 
Court  upon  appeal.     A  second  sale  took   place  under   which  one  of  the 
defendants,  Asghar  Ali,  purchased  bona  fide,  he   not  being  a  party  to   the 
original  decree. 

The  plaintiff  brought  his  suit  on  the  22nd  of  February,  1881,  not  only 
against  the  decree- holders  who  had  purchased  under  the  execution,  but  as 
against  the  bona  fide  purchaser  who  was  no  party  to  the  decree. 

Pending  the  suit  certain  other  defendants  were  added,  as  appears  at 
page  2  of  the  record.  The  entry  on  the  record  is  as  follows  : — According 
to  the  order  dated  17th  January,  1882,  Har  Sarup,  Parshadi  Lai,  and  Jiwa 
Earn,  auction-purchasers,  were  joined  as  defendants.  "  The  three  defend- 
ants, who  were  then  joined  were  no  parties  to  the  decree,  so  that  there  are 
two  sets  of  defendants  in  the  suit :  the  decree-holders  who  purchased  under 
their  own  execution  ;  Asghar  Ali,  who  purchased  a  portion  of  the  property 
of  the  plaintiff,  being  a  bona  fide  purchaser  and  a  stranger  to  the  decree ; 
and  the  three  other  defendants,  who  were  alleged  to  be  auction-purchasers 
under  the  decree  and  who  were  no  parties  to  it. 

The  plaintiff  claimed  that  "  the  auction-sales  of  the  disputed  property 
detailed  in  the  plaint  held  on  20th  November,  1874,  20th  November,  1875, 
and  15th  November,  1876,  be  declared  null  and  void,  and  the  sale-deed  in 
favour  of  Shaukat  Husain  Khan,  dated  2nd  November,  1880,  so  far  as  it 
appertains  to  the  plaintiff's  claim,  [172]  be  set  aside."  Thus  he  claimed 
to  set  aside  all  the  auction-sales,  not  only  as  against  the  decree-holders 
who  had  purchased,  but  as  against  bona  fide  purchasers  who  were  no 
parties  to  the  decree.  Secondly,  he  claimed  that  "  plaintiff  be  but  in 
absolute  possession,  of  the  undermentioned  property  of  the  value  of 
Es.  21,450  after  dispossession  of  the  defendants.  " 

Amongst  other  issues,  one  was  whether  the  auction-sale  and  the 
purchase,  having  been  made  bona  fide  could  be  invalidated  or  set  aside  by 
the  modification  of  the  decree,  and  whether  the  limitation  law  barred  the 
claim. 

It  appears  to  their  Lordships  that  there  is  a  great  distinction  between 
the  decree-holders  who  came  in  and  purchased  under  their  own  decree, 
which  was  afterwards  reversed  on  appeal,  and  the  bona  fide  purchasers 
who  came  in  and  bought  at  the  sale  in  execution  of  the  decree  to  which 
they  were  no  parties,  and  at  a  time  when  that  decree  was  a  valid  decree, 
and  when  the  order  for  the  sale  was  a  valid  order. 

A  great  distinction  has  been  made  between  the  case  of  bona  fide 
purchasers  who  are  no  parties  to  a  decree  at  a  sale  under  execution  and 
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1887        the  decree-holders  themselves.     In  Bacon's  Abridgment,  Title  "Error,"   it 

E>EC  3       is  laid  down,  citing  old  authorities,  that  "  if  a  man  recovers  damages,  and 

hath  execution  by  fieri  facias,  and  upon  the  fieri  facias  the  sheriff  sells  to 

PRIVY      a  stranger  a  term  for  years,'  and  after  the  judgment   is  reversed,  the  party 

COUNCIL    shall  be  restored  only  to  the  money  for  which  the  terms  was  sold,  and  not 

'  to  the  term  itself,  because  the  sheriff  had  sold  it  by  the  command    of  the 

10  A.  165=   Writ  of  fieri  facias."     There  are  decisions  to  a  similar  effect  in  the    High 

13  I.  A.  12-  Court  at  Calcutta.     They  are  collected   in  a   note  in    Brougbton,  in  his 

Bar.  P.C  J.   book  on  the  Code  of  Civil  Procedure,   fourth  edition,  note  to  s.  246,   Act 

129.         VIII  of  1859.     So  in  this  case,   those  bona  fide  purchasers,  who  were  no 

parties  to  the  decree  which  was  then  valid  and  in  force,  had  nothing  to  do 

further  than  to  look  to  the  decree  and  to  tbe  order  of  sale. 

The  Subordinate  Judge  held  that  the  defendants  were  bound  to  restore 
the  property  ;  not  only  the  decree-holders  who  had  purchased,  but  the 
defendants  who  had  purchsed  bona  fide,  not  being  [173]  parties  to  the 
decree.  In  his  judgment  he  says : — "The  limitation  period  of  one  year 
has  nothing  to  do  with  this  case.  Tbe  cause  of  action  having  accrued 
to  plaintiff  on  the  1st  March,  1880,  tbe  date  when  the  decision  was 
modified,  and  as  he  instituted  the  claim  on  22nd  February,  1881,  it  is  on 
no  account  considered  beyond  time."  Therefore  he  held  that  tbe  suit 
was  not  barred,  but  that  the  plaintiff  had  a  right  to  recover,  not  only  as 
against  the  decre-holders,  but  as  against  the  bona  fide  purchaser,  who 
were  no  parties  to  the  decree  under  which  they  purchased,  and  he  decreed 
the  plaintiff's  suit.  The  defendant  Asghar  AH  and  tbe  three  added  defend- 
ants, none  of  whom  was  a  party  to  the  decree  in  execution  of  which  the 
sales  were  effected,  appealed  to  the  High  Court. 

When  the  case  came  before  -the  High  Court  they  reversed  that 
decision.  They  passed  two  decrees,  one,  as  regards  the  three  appellants 
who  were  the  added  defendants,  and  the  other  as  against  Asghar  Ali ;  but 
they  are  both  in  similar  words.  They  said  : — "  Both  appeals  must  be 
decreed  with  costs,  and  the  decision  of  the  Subordinate  Judge  being 
reversed,  the  plaintiff's  claim  will  stand  dismissed."  According  to  the 
strict  grammatical  construction  of  the  decrees  the  plaintiff's  claim  was 
dismissed,  not  only  as  regards  the  defendants  who  had  appealed,  but  as 
regards  the  other  who  had  not  appealed.  The  decrees  must,  however,  be 
construed  as  applicable  only  to  the  defendants  who  had  appealed  and 
whose  appeals  were  decreed,  and  not  to  the  defendants  who  had  not 
appealed,  and  who  were  not  before  the  Court  and  had  not  objected  to  the 
decision  of  the  Subordinate  Judge. 

Their  Lordships  therefore  will  humbly  advise  Her  Majesty  that  the 
decrees  of  the  High  Court  ought  to  be  treated  as  decrees  against  the  plaintiff 
only  so  far  as  his  suit  related  to  the  defendants  who  had  appealed  to  the 
Court,  and  that  being  so  treated,  they  ought  to  be  affirmed  :  and  that  the 
decree  of  the  Subordinate  Judge  should  be  reversed  so  far  only  as  it  related 
to  the  plaintiff's  claim  against  those  defendants.  Their  Lordships  also 
think  that  the  appellant  must  pay  the  costs  of  the  respondents  in  this 
appeal. 

Their  Lordships  wish  it  to  be  distinctly  understood  that  in  affirming 
the  decrees  of  the  High  Court  they  treat  them  merely  as  [174]  decrees  in 
favour  of  the  defendants  who  were  appellants  to  the  High  Court. 

Appeal   dismissed. 

Solicitors  for  the  appellants — Messrs.  T.  L.  Wilson  &  Co. 
Solicitors  for  the  respondents — Messrs,  Oehme  and  Summerhays. 
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10  A.  174  =  8  A. W  N.  11888)  11. 

APPELLATE  CRIMINAL.  DEC.  19. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Tyrrell          APPEL- 

T  ATP" 

QUEEN-EMPRBSS  v.  POHP  SINGH  AND  ANOTHER.  nT3T 

[19th  December,  1887.]  CRIMINAL. 

Criminal  P,ocedure  Code,  s.  509— Deposition  of  medical  witness  taken  by  Magistrate  10  A>  17*~ 
Unitrei  at  sessions   trial— Magistrates'    re:ord  not  shewing,    and  evidence  not     &  A.W,    . 

aiduc,d   to  show,  that  defositicn  was  taken  and  attested  in  ac:used' $  presence —  (1888j  11. 
Act  I  of  1872  (Evidence  Act),  s.  60. 

Although  all  depositions  of  witnesses  in  criminal  oases  should  be  taken  and 
attested  in  the  presence  of  the  accused;  and  a  few  apt  words  should  be  used  on 
the  faoe  of  the  deposition  to  make  it  apparent  that  this  has  been  done,  there  is 
no  provision  of  the  law  which  mikes  the  attestation  of  the  deposition  by  the 
Court  in  the  presence  of  the  accused  obligatory. 

8.  80  of  the  Evidence  Act  therefore  does  not  warrant  the  presumption  that 
the  deposition  of  a  medical  witness  taken  by  a  committing  Magistrate  has  been 
taken  and  attested  in  tho  accused'**  presence,  so  as  to  make  such  deposition 
admiesiole  in  evidence  at  the  trial  before  the  Court  of  Session  under  s  509  of 
the  Criminal  Procedure  Code.  Queev  Empress  v.  Riding  (I)  referred  to. 

[Appr.,  180.  129(133;  ] 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of  Edge, 
C.J. 

Mr.  C.  Dillon,  for  the  appellant. 

Tne  Public  Prosecutor  (Mr.  G.  E.  A.  Boss),  for  the  Crbwn. 

EDGBV  C.  J. — This  is  an  appeal  by  Pohp  Singh  and  Jaswant  Singh, 
who  were  convicted  by  the  Sessions  Judge  of  Agra  en  the  12th  November 
last,  of  the  murder  of  Musammat  Khamani,  ami  were  by  him  sentenced  to 
death.  The  principal  evidence  for  the  prosecution  was  that  of  Suraj  Pal,  a 
Brahman  of  Dhanola,  a  Chamar,  and  of  Pancham  Singh,  a  Thakur.  Those 
three  witnesses  deposed  to  having  seen  the  prisoners  kicking  the  deceased 
woman,  who  was  apparently  fifty-five  years  of  age,  and  to  having  seen  the 
woman,  after  she  had  besn  kicked  and  rendered  insensible,  dragged  or 
carried  by  the  prisoners  to  a  well  and  thrown  into  it  by  them.  [175]  The 
circumstances  which  led  up  to  the  commission  of  the  crime,  of  which  I 
believe  the  prisoners  to  be  guilty,  were  that  the  deceased  woman  bad  held 
portions  of  some  land  as  mortgagee,  that  a  Raja  had  put  the  prisoners,  in 
possession  of  that  land,  and  that  on  tbe  day  in  question  the  prisoners,  or 
one  of  them,  was  ploughing  tbe  land  adversely  to  tbe  rights  ot  the  deceased 
woman  ;  that  she  objected  to  their  doing  so  and  made  an  outcry,  upon  which 
Suraj  Pal  came  up,  when  he  was  assaulted  by  the  two  prisoners,  Jaswant 
Singh  striking  him  on  the  arm  with  a  lathi  and  Pobp  Singh  striking  him 
on  the  head.  The  old  woman  came  to  his  assistance,  when  she  was  kicked 
in  the  manner  described  by  those  witnesses  to  whom  I  have  referred.  It 
appears  to  me  that  the  story  those  witnesses  told  is  the  true  one,  and  that 
the  deceased  woman,  after  she  bad  been  rendered  insensible  by  the  violence 
of  the  prisoners,  waa  thrown  into  the  well  by  them  with  the  result  that 
she  died.  For  the  defence  there  were  several  witnesses  called.  The  first 
three  of  those,  namely,  Ganga  Prasad,  Gajraj  Singh,  and  Jarra  Singh, 
know  nothing  about  the  transaction.  The  fourth  witness,  Thau  Singh, 
says  that  the  old  woman,  upon  seeing  Suraj  Pal  assaulted,  went  to. tho 
well  and  threw  herself  into  it,  and  that  Ganga  Prasad's  wife  accompanied 

(l)  9  A.  720. 
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the  old  woman  to  the  well.  We  are  told  that  Ganga  Prasad's  wife 
was  Musamtnat  Daryayi,  who  is  mentioned  in  the  petition  of  Pohp  Singh  ; 
she  was  not  called  as  a  witness  on  either  side.  The  next  witness, 
Ganesh  Prasad,  says  that  after  the  fight  Suraj  Pal  and  Pohp  Singh  went 
off  to  the  village,  leaving  the  woman  sitting  in  her  field,  and  that  she  did 
not  fall  into  the  well  in  his  presence.  The  evidence  of  these  two 
witnesses  is  inconsistent,  and  I  must  say  I  do  not  believe  it.  The 
nest  witness,  Sarawan  Singh,  says  that  he  heard  that  Musammat 
Khamani  fell  into  the  well,  but  he  did  not  know  how.  In  the  cross- 
examination  he  said  : — "  I  saw  Khamani  falling  into  the  well."  Imme- 
diately afterwards  he  said  that  he  heard  she  had,  and  that  no  one 
was  near  her  at  the  time.  It  is  obvious  that  this  witness  was  not  telling 
the  truth.  Those  last  three  witnesses  are  the  witnesses  for  the  defendant, 
who  appear  to  have  been,  according  to  their  evidence,  either  at  or  near 
the  place  where  the  occurrence  took  place  at  the  time.  On  behalf  of 
Jaswant  Singh  an  alibi  was  set  up,  which  was  supported  by  Kbusha)  ; 
Surat.  and  Har  [176]  Prasad,  and  also  Ganesh  Prasad,  to  whom  I  have 
alrealy  referred.  I  believe  that  Jaswant  was  present  on  the  occasion  in 
question,  and  that  he  was  one  of  the  two  men  who  kicked  the  deceased 
and  threw  her  into  the  well,  and  I  do  not  believe  the  alibi.  On  the  14th 
July,  the  day  on  which  this  took  place,  Suraj  Pal  made  a  complaint  at 
the  thana.  He  then,  according  to  the  evidence  of  Earn  Dayal,  Sub- 
Inspector  of  Jeitpura,  charged  these  two  prisoners  with  having  beaten 
the  woman  and  thrown  her  into  the  well.  I  thoroughly  agree  with  the 
comments  of  the  Sessions  Judge  on  the  conduct  of  Earn  Dayal,  and  in 
my  opinion  the  attention  of  the  Government  should  be  called  to  his  con- 
duct in  this  case.  I  have  not  a  shadow  of  doubt  in  my  mind  that  these 
two  prisoners  brought  about  that  woman's  death  under  circumstances 
which  render  them  liable  to  be  convicted  of  murder.  I  think  they  were 
properly  convicted,  and  I  am  of  opinion  that  this  appeal  should  be 
dismissed  and  the  sentences  confirmed. 

In  the  course  of  the  argument  in  this  case  the  deposition  of  Dr.  A. 
Hilson,  Civil  Surgeon  of  Agra,  was  commented  on  by  the  Counsel  for  the 
appellants,  and  that  deposition,  as  printed  in  the  paper  book  was  very 
properly  made  use  of  by  that  Counsel  in  support  of  his  contention  that  the 
Doctor's  evidence  was  consistent  with  the  defence  of  suicide,  and  he  also 
contended  that  the  deposition  was  at  variance  with  the  depositions  of  Suraj 
Pal  and  the  other  witnesses  for  the  prosecution.  I  do  not  see,  myself, 
that  it  is  at  variance  with  the  evidence.  However,  the  reason  for  which 
I  have  referred  to  the  deposition  has  to  do  with  the  form  in  which  that 
deposition  has  come  before  us.  On  examining  the  record  we  find  two 
documents  bearing  the  signature  of  Saiyad  Muhammad  Mohsin,  who  was 
in  fact  the.  Deputy  Magistrate  who  committed  the  prisoners  for  trial.  Now 
one  of  those  is  in  the  vernacular  and  appears  to  be,  as  far  as  we  can  judge, 
a  note  or  translation  of  the  evidence  of  Dr.  Hilson.  It  apparently  bears 
the  signature  of  Mr.  Saiyad  Muhammad  Mohsin,  with  the  additional 
letters  "  D.O.,  "  which,  I  suppose,  means  Deputy  Collector.  Below  the 
signature  are  the  figures  20-9-87,  and  below  them  some  hieroglyphics. 
That  document  does  not  purport  to  have  been  the  deposition  of  Dr. 
Hilson  taken  and  attested  by  the  Magistrate  in  the  presence  of  the  accused. 
The- concluding  paragraph  in  that  document,  as  [177]  translated  reads 
thus  : — "  The  injury  could  be  caused  by  a  fall  from  a  considerable  height." 
The  other  document  to  which  I  refer  bears  the  heading  "  Deposition  of 
Dr.  A.  Hilson,  Civil  Surgeon  of  Agra,  on  S.A."  That  heading  is  written 

118 


Yl]  QUEEN-EMPRESS  V,   POHP   SINGH  10  All.  178 

in  black  ink.    -Baneath   that   heading  there  is  written  in  blue  ink  what  I        1887 
suppose   was   the  evidence  of  Dr.  Hilson.     This  document  is  described  .in     DEC.  19, 
the  list  of  documents  as  the  deposition  of  Dr.  Hilson.     It  purports  to  bear 
the  signature  of  A.  Hilson,  M.D.,   Civil   Surgeon,  and  the  signature  of     APPEL- 
Saiyad   Muhammad     Mohsin.     The    body  of  the    document  is   not   in       LATE 
Mr.  Mohsin's  writing.     Whether  the  name   A.  Hilson,  at  the  foot  of  the  CRIMINAL 

document  was  written  by   Dr.  Hilson,  or  by  the  writer  of  the  body  of 

the  document,  I   am  unable  to  tell.     It  is  quite  obvious  at  any  rate  that   10  A.  174=- 

the  letters  "  M.D.  "  and  the  words  "  Civil  Surgeon"  in  blue  ink  at  the  foot     8  A.W.N. 

of  the  document  are  in  the  same  hand-writing  as  that  at  the  head  of  the     (1888)  11. 

document  in   black   iuk.     Now  the  last  paragraph  of  this  document  as  it 

stood  originally  read   as  follows  :— "  The  injury  might  have  been  caused 

by  a  fall  from  a  considerable  he:gh!i."     As  it  now  appears,  that  paragraph 

reads  thus  : — "The  injury  had  been  caused  by  a  fall  from  a  considerable 

height."     The  latter  is   the  reading  which  is  relied  on  for  the  defence — a 

reading  which  is  consistent  with  the  sentence  immediately  preceding  it,  as 

well  as  with  the  reading  of  the  vernacular  document  to  which  I  have  just 

referred.  How,  when,  or  by  whom,  this  alteration  was  made  there  is  nothing 

to  show.     That  alteration  is  not  vouched  for  or  initialled  in  any  way.    If  ic 

be  the  fact  that  this   document  in   English  is  a  translation  of  the  original 

deposition,  the  heading  is  misleading  ;  the  heading  would  lead  one  to  infer 

that  it  was  the  original  deposition.     Whichever  it  is,    there    is  nothing  to 

show  that  it  was  taken  or  attested  by  the  Magistrate  in  the  presence  of  the 

accused.    If  either  of  these  had  been  documents  essential  as  evidence  for  the 

prosecution  in  this  case,  I  should  have  declined  to  treat  them  as  evidence 

against   the  accused  under  s.  509  of   the  Crimical  Procedure  Code  of 

1882.     That  section  is  as  follows  :— "The  deposition  of  a  Civil  Surgeon  or 

other  medical  witness  taken  and  attested  by  a  Magistrate  in  the  presence  of 

the  accused   may  be  given   in   evidence  in   any   inquiry,  trial  or   other 

proceeding  under  this  Code,   although   the  deponent  is  not  called  as  a 

witness.     The   Court   may,  if  it  thinks  fib,  summon  [178]  and  examine 

such  deppnent  as  to  the  subjeot-matter  of  his   deposition."     As   I  have 

said,  there  is  nothing  on  the  face  of  either  of  these  documents   to  show 

that  either  was  taken  or  attested  by  a  Magistrate  in  the  presence  of  the 

accused.     In  the  case  Queen-Empress  v.  Riding  (1),  I  rejected  a  document 

which  was  tendered  as  evidence  under  8.  509.     In  that  case  I  was  asked 

to  presume  that  it  had   been  taken  and  attested  iu  the  presence   of  the 

accused,  and  was  pressed  with  s.  114,  illustration  (e)  of  the  Evidence  Act. 

There  is  a  Eeporter's  note  appended  to  that  case.     I  infer  that  that  note 

originated  in  some  one  having  considered  that  s.  80  of  the  Evidence  Act 

would  apply.  I  may  say  thai;,  in  my  judgment,  all  depositions  of  witnesses 

in  criminal  cases  should  be    taken    and    attested  by  the  Magistrate  in 

presence  of  the  accused ;  but  I  am  not  aware  of  any  provisions  in  these 

Codes  which  make  the  attestation  of  the  deposition  by  the  Magistrate  in 

the  presence  of  bhe   accused   obligatory.     Unless   it   is  made  obligatory 

by   the   Codes   that   such   attestation   should   take  place  in  the  presence 

of   the    accused,    I    fail    to    see    how    8.    80    of    the    Evidence  Act  can 

be    held  to  apply  by   any   who  takes  the    trouble    to  read  that  section 

with  ordinary    care.     The  document   may  be  genuine,   and  still  it  may 

not  have  been  attested  by  the  Magistrate  in  the  presence  of  the  accused. 

There  is  no  statement  on  the  face  of  the  document  as  to  the  circumstances 

under  which  the  deposition,    if    it  was  one,    was  taken,  and  as  to  the 

(l)  9.  A.  720 
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1887        concluding  words  of  s.  80,  if  there  is  no  obligation  imposed  upon  the  Magis- 
DBC.  19.     trate  by  the  Code  to  attest  the  deposition  in  the  presence  of  the  accused, 

the  evidence  for  statement  might  have    been   duly  taken,  although    not 

APPEL-     attested  by  the  Magistrate  in   the   presence  of  the  accused.     I    may  go 
LATE       further  and  say  that  in  this  case  there  is  nothing  to    show  that  what  I 
CRIMINAL   assume  for  the  moment  to  be  the  deposition  of  Dr.  Hilson  was  either  taken 
or  attested  by  the  Magistrate  in  the  presence  of  the  accused.     8.  509  of 
10  A.  174=   the  Criminal  Procedure  Code  does  not  enact  that  a  deposition  of  a  Surgeon 
8  A  W.N      shall  be  taken  and  attested  by  tbe  Magistrate  in  the  presence  of  the  accused. 
(1888)  11.     What;  it  does  provide  is  that  a  deposition  of  a  Surgeon,  if  so  taken  and  attest- 
ed, may  be  put;  in  evidence.  A  Magistrate  should  take  and  attest  a  deposition 
in  the  presence  of  the  accused,  and  should  also,  by  the  use  of  a  few  apt 
words  on  the  face  of  tbe  [179]  deposition,  make  it   apparent  that  he  has 
done  so.     The  second  document,  to  which  I  have  already  referred,  affords 
a  good  example  of  the  danger  in  the  criminal  case,  involving  the  life  of  an 
accused,  of  making  any  such  presumption  as  that  which   I  was   asked  to 
make  in  lihe  case  of   Queen  Empress  v.    Riding  (1).     The  file  in    this  case 
will  be  returned  under  seal  to  the  Sessions  Judge   of  Agra,  and  he  will  be 
requested  to  enquire  into  the  origin  of  these  two  documents,  and  when  and 
by  whom  they  were  signed,  and  when  and  by   whom  the  alteration  in  that 
which  is  in   English  was    made,    and    report    to  this  Court  accordingly. 

TYRRELL,  J. — I  entirely  concur  in  tbe  dismissal  of  this  appeal  and 
in  directing  the  sentence  t^  be  canied. out,  and  I  also  coucur  with  what 
has  been  said  by  the  learned  Chief  Justice  in  respect  of  the  deposition  of 
Dr.  Hilson.  and  I  fully  adopt  the  ruling  of  the  learned  Cbief  Justice  in 
Queen-Empress  v.  Riding  (I),  and  his  remarks  on  the  same  subject  which 
have  been  made  in  tbe  present  case. 


10  A.  179  =  8  A.W  N      1888   68. 

APPELLATE  CIVIL. 
Before  J/r.  Justice  Mahmood. 


DAMODAR  DAS  AND  ANOTHER  (Decree-holders)  v.  BUDH  KUAR  AND 
OTHERS  (Judgment-debtors).*      [4th  January,  1888.J 

Costs — Mortgagee — Decree  for  foreclosure,— Order  absolute  for  foreclosure — Mortgagee 
oltiiiing  pis'ei^ion—Sbbsfquent  applied/ten  by  mortgagee  to  ezfcuie  ordtr  fcr 
casts— Civil  Procedure  Code,  s.  2-20— Act  IV  oj  1882  (Transfer  of  Proptrty  Act), 
ss.  86,  b7,  94. 

A  decree  for  foreclosure  containing  a  distinct  and  separate  order  for  costs  wai 
afterwards  confirmed  by  an  order  absolute  for  foreclosure,  and  the  mortgagee 
under  snob  order  obtained  possession.  Subsequently  he  applied  for  execution  of 
the  order  for  costs. 

Held,  that  the  costs  awarded  could  not  be  considered  part  of  the  money  due 
upon  the  mortgage,  and  as  such,  superseded  by  tbe  order  absolute  and  t,he 
morrg^eee's  possession  thereunder, and  tha  application  must, therefore,  be  allowed. 
HutntdHr  Sein  v.  Jusoia  (2)  referred  to. 

[R.,  12  0.  P.  L  R.  78  (91);  3  N.  L.  R.  97  (100);  13  C.  W.  N.  742  ,713  ;  D.,  35  G.  431 
(432J  =  13  C.  W.  N.  364  =8  C  L.J.  152,] 


*  First  appeal  No.   187  of  1887  frcm  an  order  of   Maulvi  Mahomed   Abdul   Basil 
Khan,  Subordinate  Judge  of  Mainpuri,  dated  (he  '27th  May,  lfc&7. 

(1)  9  A.,  720.  -|2)  14  C.  185, 
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THE  appellants  in  this  case  obtained  a  decree  for  foreclosure  against       1888 
the  respondents  on  the  9bh  September,  1886,  and  it  was  [180]  provided      jANi  $, 

in  the  decree  that  in  default  of  payment  of  the  decretal  sum  due  on  the        

mortgage  by  conditional  sale  on  or  before  the  9th  March,  1887,  the  defend-     APPEL- 
ants  should  be  absolutely  debarred  of  all  right  to  redeem  the  property.      LATE 
The  decree  then  went  on  to  say  : — "And  this  also  is  ordered,   that  the      CIVIL 
defendants  do  pay  to  the  plaintiffs  Ks.  401-6-0  in  respect  of  the  costs  of 
this  Court  which  have  been  incurred  by  them."    This  order  was  apparently  10  A.  179  = 
passed  under  s.  220  of  the  Civil  Procedure  Code.  8  A,W  N. 

The  defendants  failed  to  pay  the  decretal  money  within  the  prescribed  (1888.  68. 
period,  and  accordingly,  in  execution  of  the  decree,  the  decree-holders 
obtained  possession  of  the  mortgaged  property.  Subsequently,  they  made 
an  application  on  the  10;h  May,  1887,  in  which  they  claimed  to  recover 
the  sum  awarded  to  them  for  costs  under  the  decree  of  the  9th  September, 
1886. 

The  Court  executing  the  decree  (Subordinate  Judge  of  Mainpuri)  gave 
judgment  as  follows,  rejecting  the  application  : — 

"  Certainly  no  costs  will  be  allowed,  because  s.  87  of  Act  IV  of  1882 
says  that  if  such  payment  is  not  so  made,  the  plaintiff  may  apply  to  the 
Court  for  an  order  that  the  defendant  be  debarred  absolutely  of  all  rights 
to  redeem  the  mortgaged  property,  and  the  Court  shall  than  pass  such 
order."  The  defendants  failed  to  make  payment,  and  the  plaintiffs,  having 
taken  proceedings  under  the  said  clause,  obtained  possession  of  the  fore- 
closed property.  The  plaintiffs  have,  therefore,  no  right  to  recover  costs, 
because  two  cases  are  contemplated  in  the  sec'.iou  ;  one  is  that  the  defen- 
dants pay  the  judgment  debt  together  with  costs,  and  the  other  is  that  the 
plaintiffs  obtain  possession.  In  the  second  case,  it  does  not  at  all  appear 
from  tha  section  that  the  decree- holder  shall,  notwithstanding  delivery  of 
possession,  be  entitled  to  costs.  My  order  in  the  regular  suit  was  also  to  the 
following  effect  : — "  The  judgment-debtors  either  pay  the  whole  amount 
with  costs  or  be  debarred  of  all  rights  to  redeem.  The  forfeiture  of  the 
rights  of  redemption  is  the  result  of  not  fully  carrying  out  the  condition  of 
the  first  case,  including  costs.  That  casa  is  different  in  which  tha  Court 
awards  costs  personally  against  the  judgment-debtor  who  continues  per- 
sonally responsible.  But  when  such  is  not  the  case,  and  a  general  order 
is  made  under  s  87,  the  third  case  dots  nofc  hold  [181]  good,  that  either 
the  rigbt  of  redemption  is  barred  or  payment  should  be>  made.  Tuere  is  no 
case  in  which  the  rigbt  of  redemption  is  barred  for  default  in  paying  the 
principal  and  interest,  and  yet  costs  remain  due  separately." 

The  decree-holders  appealed  to  the  High  Court. 

Munshi  Hanuman  Prasad  and  Munshi  Madho  Prasad,  for  the 
appellants. 

The  respondents  were  not  represented. 

MAHMOOD,  J.  (after  stating  the  facts  and  the  conclusions  of  the  lower 
Court,  continued)  : — I  am  unable  to  accept  this  view  of  the  law.  The 
decree  in  the  case  appears  to  have  been  framed  in  the  terms  of  ss.  86  and 
87  of  the  Transfer  of  Property  Act  (IV  of  1882)  and  of  9.  94  of  the  same 
enactment.  It  is  unnecessary  for  me  to  go  into  the  exact  effect  of  these 
various  sections  in  this  case,  because  the  decree  of  the  9th  September,  1886, 
which  I  am  called  upon  to  interpret,  appears  to  me  explicit  in  terms  as  to 
costs. 

It  is  one  thing  to  say  that  by  reason  of  the  money  due  upon  the  bai- 
bil-wafa  mortgage  the  mortgage  has  ceased  to  be  redeemable,  and  it  is 
another  thing  to  say  that  tLe  order  as  to  costs  contained  in  the  decree 

121 
A  VI— 16 


10  All.  182  INDIAN  DECISIONS,   NEW   SERIES  [Yol. 

1887       forma  a  part  and  parcel  of  the  money  due  upon  such  a  mortgage.     In  a 

JAN.   4.     suit  for  foreclosure,  the  plaintiff  may  be  claiming  neither  more  nor  leas 

than  what  is  really  and  rightly  due  upon  the  mortgage  and  the  defendant 

APPEL-     in  resisting  the  suit  would,   in  order  .to  escape  costs,  be  entitled  to  show 

LATE       that  there  was  no  real  dispute  or  that  he  had  been  improperly  impleaded. 

CIVIL       -^ut  *n  a  case  ^e  fcne  present,  in  which  the  suit  ended  in  the  decree  of  the 

9bh  September,  1886,  the'defendants  appear  to  have  disputed  the  rights  of 

10  A.  179=  foreclosure  and  to  have  failed  in  such  defence.     The  order  as  to  costs  in 

SAWN,    this  case  has  been  dealt  with  as   a  separate  part  of  the  decree  unaffected 

(1888)  68.    by  the  question  whether  or  not  the  defendants-mortgagors  paid  the  amount 

due  on  the  bai-bil-iuafa  mortgage.     Such,  I  think,  is  the  general  effect  of 

the  view  adopted  by  the    learned   Judges    of    the  Calcutta,  High  Court 

in  Rutnessur  Sein  v.   Jusoda  (1),  and  in  the  present  case  it  seems  to  me 

that  the  decree  itself  is  explicit,  and  the  order  relating  to  costs   should 

have  been  allowed  to  be  executed  by  the  lower  Courts. 

[182]  For  these  reasons  I  decree  the  appeal,  and  as  the  amount  due  for 
costs  is  a  matter  relating  to  accounts,  the  proper  course  is  to  set  aside  the 
order  of  the  lower  appellate  Courl;  and  remand  the  case  under  s.  562  of 
the  Civil  Procedure  Code  to  be  dealt  with  according  to  law  as  stated  in  this 
judgment.  I  order  accordingly.  Costs  will  abide  the  result. 

Cause  remanded. 

10  A.  182  =  8  A.W.N.  (1888]  59. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Brodhurst. 


AEJUN  SINGH  (Opposite  party)  v.  SARFARAZ  SINGH  (Petitioner).* 
[9th  January,  1888.] 

Preemption — Wajib-ul-arz—  Rival  su'.'s  — Dcc-ee  no',  to  allow  either  claimant  to  pre- 
empt part  only  of  the  property  orer  which  he  has  a  ire-emptive  right. 

Where  two  rival  pre-emptors,  each  hiving  an  equal  right  to  cla'rn  pre-emption 
under  a  wajib-ul  crz,  bring  euita  to  enforce  their  rights,  in  the  absence  of  any- 
thing in  the  wnjtb  ul-arz  to  the  contrary,  the  rule  of  Muhammadan  law  must  be 
observed,  and  however  the  property  may  be  divided  by  the  decree  of  the  Court 
between  the  successful  pre-emptors,  the  Court  must  take  oare  that  the  whole 
share  must  be  purchased  by  both  pre-emptors,  or  on  the  default  of  one  by  the 
other,  or  that  neither  of  them  should  obtain  any  interest  in  the  property  in 
respect  of  which  the  suits  were  brought, 

In  two  rival  suits  for  pre-emption,  the  Court  gave  one  claimant  a  decree  in 
respect  of  a  three  annas  share,  and  the  other  a  decree  in  respect  of  a  two  annaa 
six  pies  share  of  oertion  property,  each  decree  being  conditional  oa  payment  of 
the  pies  within  thirty  days.  The  Court  further  directed  that  in  c-ise  of  either 
pre-emptor  making  default  of  payment  within  thirty  days,  the  other  should  be 
entitled  to  pre-empt  his  share  on  payment  of  the  price  thereof  within  fifteen  days 
pf  such  default.  Both  preemptors  made  default  of  payment  within  the  thirty 
days.  One  of  them,  within  lha  further  period  of  fifteen  dayp,  paid  into  Court 
the  price  of  the  share  decreed  in  favour  of  the  other  and  claimed  to  pre-empt 
such  share. 

Held  (affirming  the  judgment  of  MAHMOOD,  J.)  that  the  claim  wag  inadmissi- 
ble, since  to  allow  it  would  have  the  effect  of  defeating,  the  rule  of  law  that  a 
pre-emptor  must  buy  the  whole  and  not  part  only  ol  the  property  which  he  is 
entitled  to  pre-empt. 

[Appl.,  11  A.  108  (116)  ;  R.,  12  A.  234  (272);  8  P.R.  1904.] 

'  Appeal  No.  13  of  1887  under  B,  10,  Letters  Patent. 
(1)  11  C.  185. 
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THIS  was  an  appeal  under  3.  10  of  the  Letters  Patent  from  a  decision 
of  Mahmood,  J.  sitting  as  a  single  Judge.  The  facts  of  the  case  are  fully 
stated  in  the  judgments  of  the  Court. 

Mr.  J.  Simeon,  for  the  appellant. 

Munshi  Ram  Ptasad,  for  the  respondents. 

MAHMOOD,  J. — The  facts  of  this  case  are  these  : — One  Earn  Kant 
Misr  was  the  owner  of  a  5  annas  6  pies  share,  which  he  sold  under  a  sale- 
deed,  dated  Pus  badi  12,  1290  Fasli  (1883)  to  Gangs  [183]  Mahton  and 
Har  Bakhsh  Mahton.  Upon  this  sale  two  pre-emptive  suits  were  instituted 
one  by  Arjun  and  the  other  by  Sarfaraz.  Both  suibs  were  decreed  on  the 
16th  August,  1884,  which  decrees  were  upheld  in  appeal  on  the  31st 
October,  1885.  The  effect  of  those  decrees  was  that  whilst  the  pre-emptor 
Arjun  was  held  entitled  to  pre-empt  a  three  annas  share  in  lieu  of 
K3  1,308-9-0,  the  rival  pre-emptor  Sarfaraz  was  held  entitled  to  pre-empt 
the  remaining  2  annas  6  pies  share  on  payment  of  Rg.  1,090-7-0.  But  it 
was  provided  in  both  the  decrees  that  in  case  of  default  of  either  of  thepre- 
emptors  to  pay  in  the  amount  above  specified  within  a  period  of  thirty 
days,  the  other  pre-emptor  would  be  entitled  to  pre-empt  the  remaining 
portion  of  the  share  decreed  to  the  other  pre-emptor  on  payment  of  the 
price  thereof  within  fifteen  days  of  such  default. 

It  is  therefore  clean  that  the  decrees  of  Arjun  and  Sarfaraz  related  to 
the  entire  5  annas  6  pies  share,  subject  to  the  restriction  therein  contained 
as  I  have  mentioned.  Such  decrees  were  in -full  accord  with  the  rule 
which  applies  to  decrees  for  pre-emption  in  cases  of  rival  pre-emptors,  as 
fully  stated  in  the  case  of  Kashi  Nath  v.  Mukhta  Prasad  (1),  which  was 
approved  in  Hulasi  v.  Sheo  Prasad  (2).  It  is  also  clear  that  each  decree 
awarded  pre-emption  in  respect  of  the  whole  subject  of  sale.  Nor  can 
these  decrees  be  understood  to  have  infringed  thg  fundamental  rule  of  pre- 
emption, namely,  that  the  bargain  of  sale  cannot  be  split  up  with 
reference  to  the  subject-matter  of  the  sale.  This  latter  proposition  is  the 
effect  of  the  ruling  in  Durga  Prasad  v,  Munsi  (3)  and  the  cases  referred 
to  therein. 

What  appears  to  have  happened  here  is  that  neither  Arjun  nor 
Sarfaraz  deposited  their  respective  sums  of  money  within  the  thirty  days 
specified  in  their  respective  decree.  The  present  dispute,  however,  has 
arisen  because  Arjun,  the  present  respondent,  having  lost  the  benefit  of 
his  decree,  is  seeking  to  obtain  the  benefit  of  the  decree  obtained  by 
Barfaraz  by  depositing  within  fifteen  days  from  the  date  of  default  the 
sum  of  Rs.  1,090  7-0  as  the  purchase-money  of  the  2  annas  6  pies  share 
which  had  been  decreed  in  favour  of  Sarfaraz  and  in  respect  of  which  the 
decree  provided  [184]  that  Arjun,  the  rival  pre-emptor,  might  enforce 
pre-emption  on  default  of  payment  by  Sarfaraz. 

The  Court  of  first  instance  held  that  the  decree  obtained  by  Sarfaraz 
could  not  be  executed  in  this  manner  in  favour  of  Arjun,  who  was  judgment- 
debtor  of  that  decree,  and  that  such  a  partial  execution  of  a  pre-emption 
decree  could  not  be  allowed.  Upon  this  ground  that  Court  disallowed  the 
application  for  execution,  which,  I  may  add,  was  opposed  by  Sarfaraz  also, 
the  holder  of  the  decree  under  which  Arjun  claimed.  The  lower  appellate 
Court,  however,  has  reversed  that  order,  and  from  that  order  this  second 
appeal  is  preferred. 

It  seems  to  me  clear  that  the  lower  appellate  Court  has  misapprehend- 
ed the  case  and  the  rule  of  law  applicable  to  it.  It  is  admitted  that  in 
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JAN  9. 


(1)  6  A.  370. 


(2)  6  A.  455. 
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1888        the  decree  obtained  by  Arjun,  the  vendor,  and  the  vendee,  as   well  as  the 
JAN.  9.      rival  pre-emptor  Sarfaraz,  were  defendants  and  became  judgment-debtors 

when  the  claim  was  decreed.     Similarly  in  the  decree  obtained  by  Sarfaraz 

APPEL-  the  vendor  and  the  veudee  were  defendants,  as  also  Arjun,  the  rival  pre- 
LATE  emptor.  Now  this  being  so,  the  decree  of  which  the  decree-holder  could 
CIVIL,  avail  himself  was  the  decree  which  he  himself  obtained,  and  not  the  decree 
which  had  been  passed  against  him,  whatever  its  terms  may  have  been. 
The  present  respondent  Arjun  allowed  his  decree  for  pre-emption  to  lapse 
by  reason  of  not  having  deposited  Es.  1  308-9-0,  which  that  decree  re- 
quired him  to  do  within  thirty  days,  and  that  decree  could  not  therefore  be 
of  any  further  use  to  him.  Having  thus  foregone  the  benefit  of  his  decree, 
I  do  not  think  he  is  entitled  to  execute  the  decree  which  Sarfaraz  had 
obtained,  simply  because  that  decree,  with  reference  to  the  other  decree, 
allowed  Arjun  to  pre-empts  the  remaining  2  annas  6  pies  share  within 
fifteen  days  of  the  default  of  payment  of  the  purchase-money  by  Sarfaraz 
Toe  effect  of  the  ruling  of  the  lower  appellate  Court  would  be  to  split  up 
the  bargain  of  sale,  because  if  Arjun  could  pre-empt  only  the  2  annas  6 
pies  shaie  as  be  is  seeking  to  do  here,  the  remaining  3  annas  would  still  be 
left  in  the  hands  of  the  vendees.  The  view  of  the  law  taken  by  the  lower 
appellate  Court  is  erroneous,  because  it  is  opposed,  as  I  have  already  said, 
to  the  very  fundamental  principles  of  the  law  of  pre-emption.  Mr.  Ram 
Prasad,  on  behalf  of  the  respon  ienfr,  has  [185]  indeed  argue i  that  in  dealing 
with  this  case  as  a  Court  executing  the  decree,  I  am  bound  by  the  terms  of 
the  decrees,  and  thus  I  am  precluded  from  applying  the  general  principles 
of  pre  emptiou  at  this  stage.  As  to  ibis  contention,  it  is  enough  to  say 
that,  in  the  first  place,  the  decrees  themselves  have  for  their  sole  aim 
and  end  the  exclusion  of  such  a  splitting  up  of  the  bargain  of  i-ale  as  would 
result  from  the  order  of  the  lower  appellate  Court,  and  in  the  next  place 
that  in  interpreting  those  decrees  I  cannot  disregard  the  general  principles 
of  the  law  of  pre-emption. 

I  hold,  therefore,  that  the  respondent  Arjun,  by  foregoing  his  own 
decree  by  default  of  payment,  is  precluded  from  availing  himself  of  the 
decree  obtained  by  the  rival  pre-emptor  Sarfaraz.  In  this  view  of  this 
case  this  appeal  is  decreed,  and  the  order  of  the  lower  appellate  Court 
being  set  aside,  that  of  the  Court  of  first  instance  is  restored.  The 
respondent  will  pay  costs  in  all  the  Courts. 

From  this  decree  Arjun  appealed  under  s.  10  of  the  Letters  Patent. 

Munshi  Bam  Prasad  for  the  appellant. 

Mr.  J.  Simeon,  for  the  respondent. 

EDGE.  C.  J. — This  appeal  has  arisen  in  the  execution  of  a  decree  in 
a  pre-emption  suit.  The  share-holder  in  the  village  sold  to  a  stranger, 
so  far  as  is  material,  a  5  annas  Spies  share.  Upon  that;  Arjun  Singh,  the 
present  appellant,  brought  his  action  for  pre-emption  of  the  whole  share. 
Sarfaraz  Singh,  who  was  equally  entitled  with  Arjun  to  premption, 
brought  his  action  claiming  to  pre-empt  the  whole.  These  two  actions 
were  triei  together  by  tbe  then  Judge  of  Gorakbpur.  and  he  dealt  with 
them  in  this  way  : — he  passed  a  decree  in  Arjun  Singh's  .favour  in  respect 
of  3  annas  out  of  the  5  annas  6  pies  on  payment  within  thirty  days  of  the 
date  of  the  decree  of  Es.  1,308-9-0,  and  in  favour  of  Sarfaraz.  Singh  in 
respect  of  the  remaining  2  annas  6  pits  on  payment  within  a  like  period 
of  Es.  1,090  7-0,  and  by  both  of  the  decrees  it  was  provided  that 
in  case  of  default  on  the  part  of  either  of  the  pre-emptors  to  pay  the 
amount  above  specified  within  a  period  of  thirty  days,  the  other  pre-emptor 
would  be  entitled  [186]  to  pre-empt  tbe  remaining  portion  of  the 
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share    decreed    to    the  other   pre-emptor  on  payment  of  the  price  thereof        1888 
within  fifteen  days  of  such  default.  What  has  taken  place  is  this  :  the  two      JAN  gt 

pre-emptors  made  default  of  payment  within  thirty  days.  Arjun  Singh  after        

the  expiration  of  thirty  days,  and  within  the  further  period  of  fifteen  days,     APPEL- 
paid  into  the  Court  the  Rs.  1,090-7  0,  the  pre-emption    price    decreed   in       LATE 
respect  of  the  2|  annas  share, and  be  now  claims  in  execution  to  have  posses-      CIVIL 

sion  of  that  2|r  annas  share.  It  appears  that  by  some  arrangement  to  which        

Arjun  Singh  was  no  party,  and  which  is  not  necessary  for  me  to  consider,  10  A  182  = 
Sarfaraz  Singh,  although  be  made  default,  got  possession  of  the  2|  annas  8  A.W.N. 
share.  For  the  purposes  of  my  judgment  it  is  immaterial  whether  Sarfaraz  (1888)  55. 
Singh  got  possession  of  the  2|  annas  share  or  not.  The  Subordinate  Judge 
dismissed  Arjun  Singh's  claim  to  have  execution  in  respect  of  the  2i  annas 
share.  The  District  Judge  on  appeal  allowed  that  claim.  My  brother 
Mahmood,  on  appeal  to  this  Court  for  the  reasons  given  in  his  judgment, 
confirmed  the  order  of  the  Subordinate  Judge  and  set  aside,  the  order  of  the 
District  Judge  with  costs.  From  that  decree  of  my  brother  Mahmood  this 
appeal  is  brought  under  s.  10  of  the  Letters  Patent.  The  case  of  Kashi  Nath 
v.  Mukhta  Prasad  (1),  that  of  Durga  Prasad  v.  Munsi  (2)  and  that  of  Hulasi 
v.  Sheo  Prasad  (3)  are  clear  autboritjes  in  this  Court  if  any  such  authority 
was  required,  to  show  that  the  rule  of  the  Muhammadan  law  which  applies 
in  pre-emption  case  is  that  the  person  claiming  pre-emption  must  claim 
the  whole  property  sold  and  not  part  only  if  he  has,  against  the  vendee, 
a  pre-emptive  right  to  the  whole.  Indeed,  the  case  of  Hulasi  v.  Sheo 
Prasad  (3)  shows  that  that  rule  applies  even  to  the  case  of  a  pre-emptor 
who  brings  his  action  after  another  pre-emptor  has  already  brought  an 
action  in  respect  of  the  same  share.  It  is  contended  before  us  on  behalf 
of  Arjun  Singh  that  we  should  construe  the  decree  in  these  pre-emption 
suits  as  if  they  gave  Arjun  Singh  a  right  to  get  the  2  annas  6  pies  share 
even  if  he  made  default  in  paying  the  Es.  1,308-9  0,  the  decreed  pre- 
emption price  in  respect  of  the  3  annas  share  which  was  decreed  to  him. 
It  is  contended  that  such  a  decree  would  have  been  a  good  one  according  to 
the  rulings  of  this  Court.  For  that  proposition  three  cases  have  been  cited. 
[187]  The  first  of  those  cases  is  that  of  Salig  Bam  v.  Debi  Parshad  (4). 
a  Fall  Bench  case  of  this  Court.  That  case  is  no  authority  for  that  propo- 
sition. That  case  simply  decided,  that  by  the  settlement  administration 
papers  of  the  village  a  sharer  was  entitled  to  maintin  an  action  for  less 
than  the  whole  share  sold.  The  next  case  was  that  of  Mahabir  Parshad  v. 
Debi  Dial  (5).  In  that  case  this  Court  held  that  the  appellants  there;  on 
payment  of  Rs.  200,  were  entitled  to  obtain  a  two-thirds  share,  and  that 
one  Duliman  should  pay  into  Court  within  the  same  time,  that  was  one 
month,  Rs.  100  and  obtain  a  one-third  share,  and  that  if  either  of  the 
apppellants  in  that  case  or  Duliman  should  fail  to  pay  the  amount 
within  one  month,  "  the  other  of  them  making  the  further  deposit 
within  the  time  shall  be  entitled  to  the  share  of  the  defaulter."  It  is 
perfectly  plain  from  that  judgment  that  the  Court  meant  that  the  price  of 
the  whole  share  should  be  paid,  and  that  not  a  part  only  of  the 
price  should  be  Paid  by  some  or  one  of  the  parties.  The  last;  case  relied 
on  is  unreported.  It  is  Second  Appeal  from  Order  No.  4  of  1886  (6). 
That  case  is  very  different  from  the  present  case.  In  that  case  the  person 
before  the  Court  was  not  a  defaulter  ;  he  had  in  fact  paid  into  Court  the 
amount  of  money  for  which,  in  the  result  of  his  appeal,  it  had  been  decreed 
he  should  obtain  a  moiety  of  the  share.  Now  I  take  it  to  be  the  law  that 

(1)  6  A.  370.  (2)  6  A,  423.  (3)  6  A.  455. 

(4)  N.W.P.H.C.,  1875,  p.  38.     (5)  1  A,  391.  (6)  Not  repotted 
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1888       in  a  case  such  as  this,  where  two  rival  pre-emptors  having  each  an  equal 

JAN.  9.      right  to  claim  pre-emption  bring  their  pre-emption  suits,  and  there  is  nothing 

in  the  wajib-ul  -arz  to  the  contrary,  the  rule  of  Muhammadan  law  must 

APPEL-     still  be  observed,  and  however   the  share  may  be  divided  by  the  decree  of 

LATE       the  Court  between  such  successful  pre-emptors,  the  Court  must  take  care 

CIVIL       tQat  fcb£  ^hole  share  must  be  purchased  by  both   pre-emptors  or  on  the 

default   of  one  by  the  other,  or  that  neither  of   them  should  obtain  any 

10  A.  182=  interest  in  the  share  in  respect  of  which  the  pre-emption  suits  arose.  To 
8A.W.N.  bold  otherwise  would  be  to  enable  the  shareholders  in  a  village  who  did 
(1888)  53.  not  wish  to  comply  with  the  rule  of  Muhammadan  law  to  which  I  have 
referred,  where  it  applies,  as  in  this  case,  to  obbain  possession  of  a  portion 
of  the  share  and  leave  the  other  portion  of  the  share  in  the  hands 
of  the  vendor  or  vendee.  I  must  apply  a  reasonable  construction  to  the 
decree  of  the  Judge  of  Gorakhpur,  and  I  hold  that  that  decree  meant,  to 
take  the  case  [188]  of  Arjun  Singh,  tbat  if  he  within  a  specified  time  paid 
the  Rs.  1,308-9  in  respect  of  the  3  annas  share,  he  would  ba  entitled,  on 
default  made  by  Sarfaraz  Singh,  to  obtain  Sarfaraz  Singh's  share  on  pay- 
ment within  the  further  period  of  fifteen  days  of  the  Es.  1,090-7-0.  I  am  of 
opinion  that  the  judgment  of  my  brother  Mahmood  is  a  right  judgment 
in  law,  and  that  this  appeal  must  be  dismissed  with  costs. 

BEODHURST,  J. — I  concur  with  the  learned  Chief  Justice  in  dismissing 
the  appeal  with  costs. 

Appeal  dismissed. 


10  A.  188  =  8   A.W.N.  (1888)  66. 
APPELLATE   CIVIL. 

Before  Mr.  Justice  Straight  and  Mr.  Justice  Brodkurst. 


MATA  DIN  AND  OTHERS  (Judgment-debtors)  v.  CHANDI  DIN  AND  OTHERS 
(Decree-holders}.*     [31st  January,  1888.] 

Execution  cf   decree —Civil    Procedure  Code,    ss.   246,   247— Cross-decrees— Set-off — 
Lim  taticn. 

Under  two  decrees  of  the  sadder  Diwani  Adawlat  passed  in  1964,  A  was  entitled 
lo  two-thirds  and  B  to  one-third  of  certain  immoveable  property,  with  mesne 
profits  in  proportion.  Each  obtained  possession  of  tbe  immoveable  property 
decreed  to  him.  B  appealed  to  the  Privy  Council  from  both  decrees  in  respect 
of  the  two-thirds  awarded  to  A.  In  April,  1S66,  pending  the  appeal,  A  applied 
for  an  account  of  the  mesne  profits  due  to  him  after  setting  cff  the  mesne  profits 
due  to  B,  but  as  he  failed  to  comply  with  a  condition  requiring  him  to  give 
security  for  tbe  amount  claimed,  in  cape  tbe  Privy  Council  should  allow  B's 
appeal,  the  application  was  struck  off.  In  January,  1667,  B  applied  for  the 
mesne  profits  of  the  one-third  decreed  to  him,  and  the  Court  found  Rs.  18,000 
to  be  the  amount  so  due.  but,  on  application  by  A.  stayed  further  execution 
pending  the  Privy  Council's  decision.  In  1873  the  Privy  Council  dismissed  B's 
appeal.  In  1885,  A,  in  execution  o!  the  Privy  Council's  decree,  applied  for 
Ra.  50,000  as  mesne  profits  in  respect  of  the  two-thirds.  B  at  the  same  time 
applied  that  the  Ra.  18,000  declared  in  1867  to  be  due  to  him  in  respect  of  the 
one-third  might  be  set  of!  against  the  amount  claimed  by  A. 

Held  that  the  question  of  the  amount  due  to  A  up  to  the  date  when  he  acquired 
possession  of  the  two-thirds  and  which  had  never  yet  been  dioided  should  be  re- 
opened from  the  point  at  which  it  was  left  in  1866  ;  that  if  Ibis  amount 
exceeded  the  Rs.  18,000  declared  in  1867  to  be  due  to  B,  satisfaction  of  A's  claim 
to  that  extent  should  be  entered  up  and  the  balance  recovered  from  B  :  and 


*  First  Appeal,  No.  103  of  1887,  from  a  decree  of  Pandit  Ratan  Lai,  Subordinate 
Judge  of  Banda,  dated  the  30th  April,  1887, 
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that  this  course,  if  not  strictly  in  accordance  with  the  letter,  was  in  accordance        1883 

with  the  spirit,   of  SB.  246,  247   of  the  Civil   Procedure  Code,  and   at  all  events 

should  be  allowed  on  principles  of  natural  equity.  JAN-jil. 

Held  also  that  until  the  amount  due  to  A  had  been   definitely  ascertained  in      A  pPTTT 
the  execution    department,  B's  right  to  maintain  his  set-off   did  not  arise  ;  that      AFFELi- 
the  set-off  [189]  was  therefore   not    barred   by  limitation  ;  that    the   order   of        LATB 
January,  1867,  was  equivalent  to  a  decree  for  the  amount  declared  thereby  as  due       riTVTT 
to  B  ',  that  when    the  execution  department  had  determined   the  amount  due  to       t-<I  VIL. 
A,  that  decision  also  would  be  a  decree,  and  that  s,  246  of  the  Code  could  then  be  ,n  .* 
applied.  10  A-  188 

Q      M      TIT     U 

THE  facts  of  this  case  are  fully  stated  in  the  judgment  of  Straight,  J.    (J   '     gg' 

Munshi  Hanuman  Prasad,  for  the  appellants. 

Munshi  Ram  Prasad,  for  the  respondents. 

STRAIGHT,  J. — This  is  a  first  appeal  on  the  execution  side  from  an 
order  of  the  Subordinate  Judge  of  Banda  refusing  an  application  of  the 
judgment  debtors,  appellants,  the  nature  of  which  I  will  presently  explain. 
Before  doing  so  ib  is  necessary  to  state  the  facts  connected  with  the  litiga- 
tion out  of  which  it  arose.  In  the  year  1863  Raghunath  and  others,  the 
ancestors  of  the  now  decree- holders,  respondents,  brought  a  suit  in  the 
Court  of  the  Judge  of  Fatehpur  against  Hatti  Dubai  and  others,  now 
represented  by  the  judgment-debtors,  appellants,  for  a  declaration  of  their 
right  to  and  possession  of  certain  immoveable  property  and  mesne  profits 
valued  at  Rs.  76,099-12-lf,  and  on  the  28th  July  of  that  year  the  Judge 
gave  the  plaintiffs  a  decree  in  full  for  their  claim,  The  defendants  appealed 
to  the  Sadr  Diwani  Adalat,  and  that  Court,  on  the  26th  November,  1864, 
so  far  modified  the  Judge's  decree  as  to  hold  the  defendants  entitled  to 
retain  one-third  of  the  property  with  proportional  mesne  profits,  but 
maintained  it  as  to  two-thirds.  Hatti  Dubai  then  appealed  from  this 
decision  to  their  Lordships  of  the  Privy  Council  in  regard  to  the  two- 
thirds  as  to  which  the  Judge's  decree  had  been  sustained,  while  the  plain- 
tiffs rested  content ;  and  in  the  result  their  Lordshios,  on  the  24th  March, 
1873,  affirmed  the  decree  of  the  Sadr  Diwani.  For  convenience  I  will 
call  this  decree  A. 

In  1861  Hatti  Dabai,  ancestor  of  the  judgment-debtors,  appellants 
before  us,  had  also  brought  a  suit  against  the  ancestors  of  the  decree- 
holders,  respondents,  for  immoveable  property  and  mesne  profits  valued 
at  Rs.  49,583-10  6i,  which  was  dismissed  by  the  Principal  Sadr  Amin  of 
Banda  on  the  27th  of  June,  1861.  He  then  preferred  an  appeal  to  the 
Sadr  Diwani  Adalat,  and  on  the  15th  of  August,  1863,  that  Court  modi- 
fied the  decree  of  the  first  [190]  Court  by  giving  the  then  plaintiff  one- 
third  of  the  property  claimed.  This  decree  was  also  appealed  by  the 
plaintiff  Hatti  Dubai  to  their  Lordships  of  the  Privy  Council  with  regard 
to  the  two-thirds  dismissed,  and  this  appeal  was  consolidated  with  that 
mentioned  as  preferred  from  decree  A  and  was  disposed  of  by  their  Lord- 
ships in  the  manner  I  have  already  indicated.  Under  the  decrees  affirmed 
Hatti  Dubai  had  been  declared  entitled  to  mesne  profits  for  the  years  1860 
(1267  fasli)  and  thenceforward  to  date  of  possession,  which  were  left  to  be 
determined  on  execution.  This  decree  I  will  call  decree  B. 

Now  as  to  the  execution  proceedings  in  regard  to  decree  A.  The  first 
application  was  made  in  September,  1863,  and  this  was  struck  off  on 
the  28th  March  1864.  A  second  application  was  made  in  July,  1864, 
which  was  also  struck  off  in  March,  1865.  In  September,  1865,  the 
decree  holders  were  awarded  possession  of  the  villages  decreed,  but  an 
application  then  pending  as  to  mesne  profits  was  stayed.  On  the  17th  of 
April,  1866,  the  decree-holder  filed  a  petition,  praying  that  an  account 
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might  be  taken  of  the  mesne  profits  due  to  them  under  their  decree  B,  and 
"after  setting  off  the  amount  due  to  the  other  on  whichever  side  whatever 
surplus  is  found  may  be  realized  by  the  party  entitled  to  it."  It  would 
appear  from  the  petition  that  the  amount  of  mesne  profits  claimed  by  the 
decree- holders  was  Rs.  55,066  9-li,  and  as  tha  appaals  were  pending  to  the 
Privy  Council,  they  were  called  upon  to  file  security  for  that  amount  as  a 
condition  to  their  application  being  allowed,  so  as  to  provide  for  restitution 
in  the  event  of  the  appeals  succeeding,  but  according  to  an  order  of  the  12fch 
September,  1866,  this  they  failed  to  do  and  their  application  was  struck 
off. 

As  to  the  execution  proceedings  with  regard  to  decree  B,  that  was 
first  executed  on  the  31st  March,  1864,  and  the  decree- holders  were  put 
in  possession  of  the  one-third  of  the  property  decreed  to  them.  There 
were  also  certain  proceedings  taken  under  that  decree  with  regard  to  mesne 
profits,  and  from  them  it  seems  that  the  decree-holders  had  applied  to 
execute  their  decree  for  Rs.  24,159-15-91  masne  profits,  but  that  this  had 
been  objected  to  by  the  judgment-debtors,  decreeholders  of  decree  A,  on 
the  ground  that  the  mesne  profits  recoverable  by  them  under  their 
[191]  decree  were  much  larger.  Upon  this  application  the  Court  granted 
a  stay  of  execution.  By  a  subsequent  proceeding  of  the  26  }h  January, 
1867,  in  regard  to  decree  B,  the  Court  found  thai;  Rs.  18,165-12- 9  J  was 
the  amount  to  which  the  decree-holders  of  decree  B  were  entitled  in 
respect  of  mesne  profits.  This  closed  ihe  execution  proceedings  of  that 
stage  of  the  matter.  As  I  have  already  stated,  their  Lordships  of  the 
Privy  Council  determined  the  consolidated  appeals  in  regard  to  both  decrees 
on  the  24th  March,  1873.  Oa  the  25th  February,  1885,  the  decree-holders 
of  decree  A  applied  for  execution  of  the  order  of  their  Lordships  to  this 
Court,  and  in  the  ordinary  course  it  was  sent  to  the  Subordinate  Judge 
for  execution.  The  decree-holders  of  decree  B  then  filed  before  the 
Subordinate  Judge  an  application  praying  to  have  the  amount  of  the  mesne 
profits  to  which  they  were  entitled  under  the  decree  applied  by  way  of 
set-off.  The  Subordinate  Judge  refused  to  do  so.  and  bis  order  was 
appealed  to  this  Court,  which,  on  the  17th  of  Dacetnber,  1886,  allowed 
the  appeal  in  a  judgment  the  terms  whereof  are  set  out  in  the  decision -of 
the  Subordinate  Judge  which  is  now  before  us  in  appeal.  The  Sub- 
ordinate Judge  has  now  in  effect  found  that  as  only  the  two-thirds  of 
the  property  decreed  by  decree  A  and  dismissed  by  decree  B  was  made 
the  subject  of  the  appeals  to  their  Lordships  of  the  Privy  Council,  while 
as  to  the  one-third  decreed  to  the  appellants  and  never  questioned  by  the 
respondents  in  appeal  or  by  cross-objections  the  decree  of  the  Sadr  Diwani 
Adalat  was  left  untouched,  nothing  was  due  to  the  appellants  under  the 
order  of  their  Lordships,  and  further,  that  "  inasmuch  as  there  is  no 
decree  in  existence  regarding  which  the  provisions  of  as.  246  and  247  may 
be  carried  out,  the  Court  cannot  grant  set-off.  If  both  parties  had 
produced  their  respective  decrees  as  provided  by  s.  246,  then  proceedings 
would  have  been  taken  under  ss.  246  and  247.  As  this  has  not  been 
done,  the  Court  is  helpless  and  can  only  execute  decree  produced 
before  it." 

The  matter,,  therefore,  seems  to  stand  thus :  in  1867,  when  the  appeals 
by  the  appellants  were  pending  in  the  Privy  Council,  the  appellants  had 
obtained  possession  of  the  one-third  of  the  villages  decreed  them  and  the 
respondents  of  their  two-thirds,  which  latter  property  alone  was  the  subject 
of  the  appeal.  As  to  the  one-third  that  had  passed  beyond  the  region  of 
controversy,  and  in  any  event  [192]  the  appellant  was  entitled  to  mesne 
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profits  in  regard  to  it,  up  to  the   26th  of  January,  1867,  to  the  amount  of       1888 
Es.  18,165-12-9i.     But  as  to  this  sum  it  seems  clear   to  me  from  what     JAN.  31. 
appears  in  the  !ast  sentence  of  the  Sadr  Amin's  decision  of  that  date  that 
he  held  over  granting  execution  in  respect  of  it  pending  the  decision  of  the     APPBL- 
Privy   Council  appeals.     In  other   words,  the   Court  decreed  the  decree-       LATE 
holders  of  decree  B  execution  of  their  decree  for  mesne  profits  until  it  had      ClVIL. 

been  determined  by  their  Lordships  whether  the    decree-holders  of  decree        

A  were  entitled  to  the  two-thirds  of  the  property  as  to  which  they  claimed  10  A.  188= 
their  mesne  {.rufit.~,  an.  i  deed  this  was  in  accordance  with  the  prayer  of  8  A.W.M. 
the  petition  put  in  by  them  asking  for  such  a  stay  of  execution,  which  (1888)  66. 
was  granted  by  the  order  of  the  llth  July,  1866.  It  seems  to  me,  there- 
fore, that  if  there  was  error  in  the  proceedings,  which  I  am  not  now  deter- 
mining, that  was  an- error  of  the  Court  in  which  both  parties  acquiesced 
and  indeed  by  their  own  action  brought  about,  and  of  which  neither  should 
be  allowed  to  take  advantage  to  the  detriment  of  the  other.  As  admittedly 
both  parties  had  obtained  possession  of  their  shares  in  the  properties 
at  the  time  of  the  Privy  Council  appeals  being  perferred,  in  the  pro- 
portions which  by  their  Lordships'  order  affirming  the  decrees  of  the 
Sadr  Diwani  Adalat  were  found  to  be  the  extent  of  their  legal  rights, 
each  of  them  was  entitled  to  an  amount  of  mesne  profits  against  the 
other  up  to  the  date  of  such  possession  being  given,  and  as  to  the 
appellants  that  had  found  to  be  Es.  18,165-12-9i,  while  in  regard  to  the 
respondents  it  was  alleged  to  be  Es.  56,066-9-li,  but  the  accuracy  of 
this  sum  was  not  determined  and  still  remains  to  be  decided.  In  my 
opinion  this  latter  question  ought  to  be  re-opened  at  the  point  at  which 
it  was  left  in  1866,  and  that  when  it  has  been  ascertained  what  the 
respondents  ate  entitled  to  if  it  exceeds  the  Es.  18,165-12-9?  declared 
by  the  order  of  the  26th  of  January,  1867,  to  be  the  amount  of  mesne 
profits  due  from  the  respondents  to  the  appellants,  satisfaction  of  the  claim 
of  the  respondents  to  that  extent  should  be  entered  up  and  the  balance  be 
recoverable  from  the  appellants.  This  is  what  it  appears  to  me  my  brothers 
Oldfield  and  Brodhurst  contemplated  being  done  when  they  made  their 
order  of  the  17tb  of  December,  1886,  and  even  if  it  is  a  course  not 
strictly  in  accordance  with  the  letter  of  s.  246  or  247  of  the  [193] 
Civil  Procedure  Code,  which  I  am  far  from  conceding,  it  is  certainly 
within  their  spirit  and  under  any  circumstances,  on  principles  of  natural 
equity,  ought  to  be  sanctioned.  One  point  only  remains.  It  is  said  that 
the  set-off  the  appellants  now  claim  is  barred  by  limitation,  as  it  was  not 
put  forward  until  more  than  twelve  years  from  the  date  of  the  order  of 
their  Lordships  had  elapsed.  It  is  clear  that  the  respondents  were  the 
parties  who  under  the  order  of  their  Lordships  were  released  from  the  stay 
that  had  been  put  upon  their  proceeding,  with  execution  for  mesne  profits 
by  the  order  of  the  llth  of  July,  1866,  and  that  they  took  this  view  of  the 
matter  is  shown  by  their  application  of  the  25th  of  February,  1885.  It 
was  well  known  to  the  appellants  that  the  unascertained  amount  of  the 
claim  of  the  respondents  against  them  was  in  any  event  sure  to  be  consi- 
derably in  excess  of  the  amount  to  which  they  had  been  declared  entitled 
by  the  order  of  the  26th  of  January,  1867,  and  until  steps  were  taken 
by  the  respondents  to  have  it  ascertained,  it  was  useless  for  them 
to  claim  a  set-off — indeed  the  order  of  the  26th  of  January,  1867, 
seemed  to  contemplate  their  adopting  that  course.  The  respondents 
are  now  seeking  to  open  up  the  question  of  mesne  profits  which  was  hung 
up  by  the  Sadr  Amin  in  1866  and  1867,  and  in  regard  to  which  they 
themselves  had  recognised  the  right  of  the  appellants  to  maintain  a  set-off 
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1888       for  the  counter  mesne  profits  due  to  them  upon  the  basis  of  the  order 

JAN.  31.     of  their  Lordships  of  the  Privy  Council  of  March,  1873.     Their  application 

for  execution,  though  delayed  till  almost  the  last  moment,  is  within  time; 

APPEL-     but  until  the  execution  department  has  ascertained  definitely  whether  the 

LATE       whole  of  the  Es.  55, 066-9- l^r  claimed  by  them  in  1866  or  what  part  of  it 

CIVIL.      was  due,  khe  right  of  the  appellants  to  maintain  their  set-off,  the  amount 

of  which  had    been  ascertained,    did    no1;    in    my    opinion  arise,  and  I 

10  A.  188=    therefore,  cannot  hold  that  any  bar  of  limitation  stands  in  their  way.    The 

I  A.W.N.    order  of  the   26th   January,   1867,  which  they  hold,  declaring  their  right 

(1888)  66«    to  Rs.  18,165-12-91,  is  equivalent  to  a  decree  for  that  sum,   and   in   my 

opinion,   when  the  execution  department  has  in  the  proceedings  out  of 

which  this  appeal  has  arisen  determined  the  sum  to  which  the  respondents 

are  entitled,  that  will  also  be  a  decree,  and  thus  the  provisions  of  s.   246 

of  the  Civil  Procedure  Code  can  be  applied. 

[194]  Such  being  the  view  I  hold,  I  decree  the  appeal  with  costs, 
and  setting  aside  the  order  of  the  Subordinate  Judge,  direct  him  to  dispose 
of  the  execution  proceeding  now  pending  in  his  Court  with  advertence  to 
what  I  have  said  in  the  course  of  this  judgment. 

BRODHURST,  J. — I  concur.  Appeal  allowed. 


10  A.  194  =  8  A.W.N.  (1888)  53. 
APPELLATE  CIVIL. 
Before  Mr.  Justice  Brodhurst  and  Mr.  Justice  Tyrrell. 


ABDUL  RAHMAN  AND  ANOTHER  (Plaintiffs]  v.  BEHARI  PDRI  (Defendant)  * 

[2nd  February,  1888.] 

Suit  to  establish  right  to  sell  propirty  in  execution  of  decree  enforcing  hypothecation- 
Suit  against  purchaser  not  parties  to  decree — Judgment-debtor  declared  insolvent 
pending  suit — Decree-holder  scheduling  his  decree  under  Civil  Procedure  Code, 
s,  352 — Effect  of  schedule  not  to  make  suit  unmaintainable. 

A  suit  to  establish  a  right  to  bring  to  sale  certain  moveabla  property  in  execu- 
tion of  a  decree  for  enforcement  of  hypothecation  was  brought  against  persons 
who  were  not  parties  to  that  decree  and  had  purchased  in  execution  of  a  prior 
decree.  Pending  the  suit,  one  of  the  judgment-debtors  under  the  hypothecation- 
decree  was  declared  an  insolvent,  and  the  plaintiff  scheduled  his  decree  a?  a 
claim  under  s.  352  of  the  Civil  Procedure  Oode. 

Held,  that  the  scheduling  of  the  decree  had  not  the  effect  of  superseding  it  or 
creating  another  decretal  right  in  addition  to  and  independent  of  it,  and  did  not 
make  the  suit,  which  was  founded  on  a  new  and  different  causa  of  action  against 
persons  who  were  not  parties  to  the  decree  unmaintainable. 

[D.,  14  A.  858  (359)  =  A.W.N.  892,  36]. 

THE  facts  of  this  case  were  as  follows: — On  the  12th  March,  1886, 
one  Mata  Ghulam  obtained  against  Ram  Din  and  Gulab  Kuar  a  decree 
upon  a  hypothecation-bond  by  which  two  palkigaris  were  hypothecated. 
The  decree  contained  an  order  that  the  two  garis  were  to  be  sold  in 
satisfaction  of  the  hypothecation.  After  this,  one  Goshain  Behari  Puri, 
in  execution  of  a  money-decree  against  Ram  Din,  attached  the  same  two 
garis  and  caused  them  to  be  advertized  for  sale,  the  notification  announc- 
ing the  lien  upon  the  garis  under  Mata  Ghulam's  decree.  He  then 
purchased  Mata  Ghulam's  decree.  At  the  sale  in  execution  of  Behari, 


•  First  Appeal  No.  125  of  1887  from  an  order  of  Pandit  Bansi  Dhar,    Subordinate 
Judge  of  Allahabad,  dated  the  35th  June,  1887. 
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Puri's  original  decree,  one  Nahori  purchased  one  of  the  garis  and  after-        1888 
wards  sold  ib  to  Abdul  Rahman.     The  other  was  purchased  by  Sukun.      FEB.  2, 
Behari   Puri    then    proceeded  to  put  in  force  the  decree  which  he  had 
purchased  from  Mata  Ghulam  by  attachment    of  the  [195]    two  garis.     APPJfL- 
To  this  attachment  objections  were  raised  by  Abdul  Rahman  and  Nahori,       LATE 
upon  which,  on  the  31sb  July,  1886,  the  garis  were  released.     Behari  Puri      QJVIL 

thereupon  instituted  the  present  suit  under  s.  283  of  the  Civil  Procedure         

Code  to  establish   his  right  to  bring  the  property  to  sale  in  execution  of  10  A.  184  = 
Mata  Gbulam's  decree.  8A-W.F. 

This  suit  was  instituted  in  the  Court  of  the  Munsif  of  Allahabad.  (1888)  53, 
While  it  was  pending,  Ram  Din,  one  of  the  judgment-debtors  under  the 
decree  obtained  by  Mata  Ghulam,  applied  to  the  Subordinate  Judge  of 
Allahabad  for  a  declaration  of  insolvency,  and  in  his  application,  under 
8.  345  of  the  Civil  Procedure  Code,  he  mentioned  the  decree  held  by  the 
plaintiff  among  the  pecuniary  claims  against  him.  The  Court  issued 
notice  to  the  plaintiff  among  other  creditors,  and  on  20th  November,  1886, 
framed  a  schedule  under  s.  352  of  the  Code,  in  which  the  decree  was 
entered  among  the  debts  of  Ram  Din. 

At  the  hearing  of  this  suit  the  Court  of  first  instance  held  that  the 
suit  was  unmaintainable,  on  the  ground  that,  under  s.  352  of  the  Code, 
the  declaration  of  insolvency  was  to  be  deemed  a  decree  in  favour  of  the 
plaintiff  superseding  that  which  he  had  purchased  from  Mata  Ghulam, 
and  in  respect  of  which  the  suit  was  brought,  and  that  the  plaintiff  could 
not  seek  any  remedy  aparb  from  the  insolvency  proceedings.  The  Court 
accordingly  dismissed  the  suit.  On  appeal,  the  Subordinate  Judge  set 
aside  the  decree  and  remanded  the  case  for  retrial  under  s.  562  of  the 
Code.  The  defendants  appealed  to  the  High  Court  from  the  order  of 
remand. 

Pandit  Sunder  Lai,  for  the  appellants. 

Munshi  Hanuman  Prasad  and  Lala  Juala  Prasad  for  the  respondent. 

BRODHURST  and  TYRRELL,  JJ. — A  few  facts  may  be  stated  in  this 
matter.  Two  persons,  Ram  Din  and  Gulub  Kuar,  mortgaged  certain 
carriages  to  one  Mata  Ghulam,  who,  on  the  12ch  May,  1886,  brought  a 
suit  to  recover  his  money  and  obtained  a  decree  which  declared  that  the 
carriages  in  question  were  charged  with  the  debt  and  were  liable  to  sale 
in  satisfaction  of  it.  The  respondent  here  is  the  assignee  of  that  decree 
form  Mata  Ghulam.  The  respondent  was  himself  a  decree-holder  against 
the  same  Ram  Din  mentioned  above  for  another  debt,  and  in  execution  of 
that  decree  [196]  he  got  one  of  the  carriages  sold,  and  it  was  bought  by 
persons  who  transferred  it  to  the  present  appellants.  The  respondent  in 
execution  of  that  decree  of  Mata  Ghulam  attempted  to  enforce  bis  charge 
against  one  of  the  carriages,  but  was  defeated  by  an  order  of  the  Court 
executing  the  decree  made  on  the  31st  July,  1886, and  that  order  has  given 
rise  to  the  present  suit  which  has  been  brought  under  the  provision  of 
s.  283  of  the  Civil  Procedure  Code.  The  respondent,  against  whom  the  order 
of  the  31sfc  July,  1886,  was  made,  has  instituted  this  action  to  establish 
the  right  which  he  claimed  to  the  carriage  in  dispute,  and  he  has  coupled 
with  this  suit  a  claim  for  damages  in  the  event  of  its  being  found  that  the 
defendants  have  improperly  converted  the  carriage  and  made  it  unavailable 
in  satisfaction  of  his  claim. 

The  Court  of  first  instance  held  that  this  action  was  not  maintainable. 
The  lower  Appellate  Court  reversed  that  finding  and  remanded  the  case  for 
decision  under  s.  562  of  the  Civil  Procedure  Code.  There  is  no  doubt 
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1888       that  that  order  was  correct  in  one  respect ;  that  there  were  no  materials 

FEB.  -2.      on  the   record  which  would  enable  the  Court  of  first  appeal  to  determine 

the  case  for  itself.     But  in  this  appeal  it  is   contended  by  the   defendant 

ApPEL-     that  the  present  action    is  unsustainable,  inasmuch  as  the  plaintiff  (res- 

LATE       pondent)  has  had  to  take  action  under  s.  352  of  the  Code,  and  because 

CIVIL.      Mata  Ghulam's   decretal  debt  was  scheduled  in  his  favour  by  the  Court 

exercising  insolvency  jurisdiction  at  Allahabad,  the  insolvent  in    question 

10  A.  194==    being  Earn  Din,  one  of  t>he  judgment-debtors  under  Mata  Ghulam's  decree. 

8  A.W.N.  Mr.  Sundf.r  Lai  has  argued  with  much  force  that  the  effect  of  the  res- 

U888)  33.    pocdent  scheduling  his  decretal  claim  under  Mata  Gbukm's  decree  against 

Bam  Din  is  that  Mata  Ghulam's  decree  has  been  superseded  and  put  out 

of  existence,   and  that  to  allow    the  respondent  to    maintain  the  present 

action  would   be    to  put  him  in  the   position  that,  while  holding  a  new 

decree  in  supersession  of  Mata  Ghulam's  decree,  he  might  obtain  another 

and  independent  remedy  with  regard  to  the  same  original  debt  which  was 

the  subject  of  the  decree  of  the  12th  May,  1886. 

It  seems  to  us  that  there  is  more  ingenuity  than  force  in  this  conten- 
tion. The  scheduling  of  the  respondent's  claim  under  s.  352  [197]  with 
reference  to  Mata  Gbulam's  decree,  had  not  the  effect  of  superseding  that 
decree  or  of  creating  another  decretal  right  in  addition  to  it  or  independent 
of  it,  and  therefore  there  does  nob,  out  of  this  circumstance  alone,  arise 
any  impediment  to  the  maintenance  of  the  present  action,  which,  as  we 
said  above,  is  brought  under  s.  283  of  the  Code  to  establish  against  persons 
who  are  strangers  to  the  decree  of  the  12th  May,  1886,  the  right  which 
the  respondent  claims  to  have  in  the  carriage  which  was  the  subject 
of  that  decree,  but  has  now  passed  into  the  possession  and  control  of 
strangers  to  that  decree. 

It  seems  to  us  that  the  present  action  is  founded  upon  a  new  and 
different  cause  of  action,  and  being  brought  against  persons  who  are  not 
parties  to  Mata  Gbulam's  decree,  there  can  be  no  question  of  the  com- 
petence of  the  respondents  to  maintain  his  present  action.  The  appeal 
is  dismissed  with  costs.  Appeal  dismissed. 


10  A.  197  =  15  I.A.  28  =  5  Sar.  P.C.J.  133. 

PKIVY   COUNCIL. 
PRESENT : 

Lord  Fitzgerald,  Lord  Hobhouse,  Sir  B.  Peacock,  and  Sir  R.  Couch. 
[On  appeal  from  the  High  Court  for  the  North-Western  Provinces.] 


THAKRO  AND  OTHERS  (Defendants)  v.  GANGA  PARSAD  (Plaintiff.) 
[13th  and  14th  December,  1887.] 

Shares  in  village  held  by  wife  of  lormer  2X'oprietor—Stridhan—Mitakshara — Mutation  of 
names  in  the  settlement  record. 

A  share  in  a  patidari  village  given  by  a  Hindu  proprietor  to  hie  wife  may 
become  bet  stridhan,  within  the  contemplation  of  the  Mitakshara,  section  11, 
cl.  1,  enabling  her  to  make  a  valid  gift  of  it. 

A  transfer  from  a  husband  of  a  share  in  a  village  was  not  formally  carried  out, 
otherwise  than  by  its  being  evidence  by  mutation  of  names  in  the  settlement 
record  ;  and  a  son,  claiming  as  his  father's  heir,  alleged  that  bis  mother's  name 
was  only  used  benami  by  the  father. 

Held,  that  a  finding  that  such  mutation  was  not  for  the  purpose  of  putting  the 
property  into  the  name  of  the  wife,  benami  for  the  husband,  but  fcr  her  own 
benefit,  was  substantially  correct. 
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Appeal  from  a  decree  (23rd  January,  1883)  of  the  High  Cour,t 
reversing  a  decree  (15bh  July,  1880)  of  the  Subordinate  Judge  of  Aligarh.  DEC.  13, 

The  question  on    this  appeal  was  whether  a  widow,  whose  deceased        ft  *•*• 
husband   had  been  in  his  lifetime  a  lambardar  and  pat- [198]  tidar  in  the      p    VY 
pattidari  village  of  Shahpur    Thator,  fcahsil  Iglas,  in  the  Aligarh  district,      *] 
was  herself  the  owner  of  shares  in  the  village,  recorded  in   her  name  in  COUNCIL, 
the  settlement  record,  or  that  husband  had  been,  till  his  death,  the  actual        UTTai^ 
proprietor,  holding  them  in  the  name  of  his  wife.     He  had  gradually          '       .^ 
acquired  all  the  shares  in  the  mouza,  which  originally   consisted  of  three  '     J 

thokes,   and  on   bis  application,   by  petition  filed  in    1862,  all  the  sharos       ^oo' 
were  entered  in  the  name  of  his  wife. 

This  petition  stated  that  he,  Ganesh  Singh,  in  partnership  with  his 
wife,  Musammat  Thakro,  was  a  shareholder  of  mauza  Shahpur  Thator, 
and  applied  for  the  striking  out  of  his  name  as  a  sharer  in  that  mauza, 
and  the  name  of  Thakro  alone  should  be  entered  as  the  proprietor  of  all 
the  shares,  as  the  administration  paper  was  then  being  written.  Whether 
the  dakhil  kharij  that  followed  represented  a  merely  nominal,  or  an  actual, 
transaction  was  the  question  in  this  suit  which  was  brought  by  Ganga 
Parsad,  the  son  of  Ganesh  Singh,  who  died  on  the  12th  October,  1872, 
leaving  Thakro,  his  widow,  by  whom  he  had  ono  son,  the  said  Ganga  Par- 
sad,  and  two  daughters.  He  also  left  another  son  Dipchand,  by  another 
wife,  a  minor  when  this  suit  was  brought.  He  made  a  will  it  was  said, 
five  days  before  his  death,  leaving  all  his  estate  to  his  sons  in  equal  parts. 
Upon  the  assumption  that  the  name  of  Thakro  was  entered  "  ism-farzi "  in 
respect  of  this  mouza,  Ganga  Parsad,  would  have  had  only  a  moiety.  But 
he  claimed  to  have  inherited  the  whole  mauza,  alleging  that  Ganesh  Singh 
had,  by  effecting  mutation  of  names,  as  above  stated,  exempted  it  from  the 
operation  of  his  will.  The  plaint  stated  that  Ganesh  Singh  acquired  the 
whole  of  the  mauza  by  taking  mortgages  of  shares  of  other  shareholders,  and 
by  purchases,  partly  in  his  own  name,  and  partly  in  Thakro's  name  ;  and 
that  in  1862  he  caused  her  name  to  be  recorded  as  owner  of  the  entire 
property,  although  the  mauza  remained  in  his  possession.  That  after 
Ganesh's  death  in  1872,  the  mouza  remained  under  the  plaintiff's  manage- 
ment. Also  that  the  deed  of  gift  executed  by  Thakro  on  the  6th  May, 
1878,  in  favour  of  her  daughters,  was  false  in  describing  the  mouza  as  her 
acquired  property  and  stridhan. 

The  defence  insisted  on  Thakro's  having  had  a  beneficial  ownership. 
The  defendants'  written  statement  was  that  Ganesh  Singh  [199]  "  had 
given  away  his  entire  share  consisting  of  679  bighas  2  biswas  in  the  dis- 
puted village  to  his  wife  Thakro,  before  the  birth  of  the  plaintiff,  and  put 
her  in  proprietary  possession.  The  Musammat  herself  purchased  636  bighas 
13  biswas  of  the  mouza,  and  thus  under  two  different  titles  she  had  been 
in  possession  of  the  entire  village  for  more  than  12  years." 

On  issues  framed  to  question  the  point,  the  Subordinate  Judge,  Saiyed 
Farid-ud-din  Ahmad,  Khan  Bahadur,  found  that  the  whole  of  the  shares 
were  the  property  of  Thakro,  and,  up  to  the  date  of  the  deed-of-gift  by  her, 
had  remained  in  her  possession.  The  first  of  the  three  thokes  of  which 
the  mouza  at  one  time  consisted  was  bought  in  1845  in  the  names  of  the 
father  and  brother  respectively  of  Ganesh  Siugh,  who  afterwards  obtained 
dakhil  kharij  in  his  own  name.  The  second  thoke  was  let  in  farm,  as  a 
settlement  operation,  to  Ganesh  Singh  about  1847:  and  he,  in  1848,  bought 
up  the  rights  of  the  proprietors  in  his  own  name.  In  the  same  year  the 
rights  of  other  proprietors  of  shares  were  bought  at  auction  in  the  name  of 
Thakro  to  the  extent  of  205  bighas  4  biswas.  The  shares  in  the  third  thoke 
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1887       ^ere  taken  in  mortgage  in  1847,  in  fcbe  name  of  Thakro  as  mortgagee,  and 

DEO.  is,     afterwards  in  the  same  year  Ganesh  Singh   bought  up  the  rights,  subject 

&  14.        to  such  mortgage,   of  seven  proprietors,  to  the  extent  of  276  bighas  l| 

--        biswas,  at  a  sale  in  execution  of  decree.     The  Subordinate  Judge  also  held 

PRIVY-     that  the  mouza  had  become  Thakro's  stridhan,  or  separate  property,  and, 

COUNCIL    as  such  was   transferable  by  gift.     He  alao  having  fixed   an  issue  to  this 

__  .        effect,  "  if  the  mouza  be  held  to  have  been  owned  by  Ganesh  Singh,  is  the 

10  A.  197=  plaintiff  entitled  to  sue  for  sole  possession  thereof,  when  the  other  son,  Dip 

151.  i-  29=  Chand,  is  alive?"     Held,  on    this    issue,  that  the    plaintiff  could    not, 

9  Bar  P.C.J.  consistently  with  claiming  an  exclusive  title,  rely  on  the  exclusive  title 

133.        through    Ganesh  Singh  ;  inasmuch  as  the  fact,  if  true,  that  the  mouza 

remained    Ganesh's  property  till  his  death,  would  have  brought  in  Dip 

Chand  as  entitled  to  one-half. 

The  plaintiff  appealed  to  the  High  Court  denying  that  Thakro  had 
any  "  exclusive  property,  or  transferable  right,  in  the  mouza  ;"  and  he  again 
asserted  his  sole  right  of  inheritance. 

The  High  Court  (Straight  and  Tyrrell,  JJ.)  held  that  the  plaintiff 
had  made  good  his  appeal  "  on  the  ground  that  the  record  [200]  of  his 
mother's  name  was  of  the  commonplace  ism-farzi  character,  and  that  she 
consequently,  and  in  fact,  never  had  any  possession  of  the  property  in  any 
way  adverse  to  Ganesh  Singh,  its  owner,  or  to  the  plaintiff,  who,  with 
his  half-brother,  Dip  Chand,  was  his  heir.  " 

The  High  Court  thereupon  decreed  that  the  plaintiff  should  recover 
possession  of  the  whole  of  the  property,  in  which  he  was  declared  to  be 
only  entitled  to  a  half  share,  the  right  of  the  donee  from  Thakro  being 
declared  null  and  void,  and  it  being  further  declared  that  the  decree  should 
not  affect  the  rights  and  interests  of  the  minor  son,  Dip  Chand. 
On  this  appeal, 

Mr.  J.  Graham,  Q.C.,  and  Mr.  H.  Cowell,  for  the  appellants,  contended 
that  the  beneficial  ownership  of  Thakro  had  been  proved  ;  and  that  her  gi't 
was  valid,  as  having  been  made  of  her  stridhan.  The  decree  of  the  High 
Court  was  erroneous.  Dip  Chand's  interests,  if  he  had  any,  could  not 
be  protected  in  the  way  attempted  by  the  decree,  which,  on  the  face  of  it, 
showed  that  the  case  sought  to  be  made  out  was  an  inconsistent  one. 
They  relied  on  prior  representations  made  by  the  plaintiff  himself,  and 
on  ths  evidence  generally,  as  showing  that  the  name  of  Thakro  had 
not  been  used  merely  for  that  of  her  husband,  but  as  indicating  a  real 
ownership. 

Mr.  J.  D.  Mayne,  and  Mr.  /.  G.  With,  for  the  respondent,  relied 
on  the  evidence  as  to  the  actual  management  of  the  land  comprised  in  the 
shares.  This  had  been  throughout  in  the  hands,  first  of  Ganesh  Singh 
and  then  of  his  son  Ganga  Prasad.  Tbakro  had  been  proprietor  in  name 
only  ;  and  the  judgment  of  the  High  Court  was  right. 

The  cases  referred  to  on  both  sides  were  Nawab  AsimutAli  v.  Hurd- 
waree  Mull  (1)  Uman  Parshad  v.  Gandharp  Singh  (2),  Sreeman  Chunder 
Dey  v.  Gopaul  Chunder  Chuckerbutty  (3),  Gopeekrist  Gosain  v.  Gunga- 
persaud  Gosain  (4). 

Counsel  for  the  appellants  were  not  called  upon  to  reply. 
Their  Lordships'  judgment  was  delivered  by  SIR  B.  PEACOCK. 
[201]  SIR  B.  PEACOCK.—  This  is  an  appeal  by  Musammat    Thakro 
and  other  ladies  against  Ganga  Prasad,  the    respondent.     The  appeal  is 

(I)  13  M.I.A.  395.  (2)  14  I.A.,  127-15  C.  20. 

(3)  11  M.I.A.  26.  (4)  6  M.  I.  A.  53. 
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from  a  decree  of  the  High  Court  of  the  North- Western  Provinces  at  Alia-       1887 
habad.     The  suit  was  brought  by    Ganga    Parsad    against    Musammat    DEC.  IS, 
Thakro,  his  mother,    and    the  other  ladies,  who  were    the  daughters    of       *  !*• 
Musammat  Thakro,  in    whose  favour  the   mother  had  executed  a   deed  of         ~~ 
conveyance.     The  plaintiff  alleged  that  his  father,  Ganesh  Singh,  "  had  a 
large  property ;  that  be,  on  different  occasions,    by  mortgage  and  private  COUNCIL. 
and  public  purchase,  havirg  obtained  Mauza  Shahpur  Thafcor,  in  his  own        — — 
name,  as  well  as  in  the  name   of  Musammat  Thakro,  plaintiff's   mother,    ^  *•  *87 
himself  remained  in  possession  thereof.     Subsequently,  in  1862  and  1863, 15  *•  *•  29= 
the  name  of  the  said  Musammat  was  recorded  in  respect  of  the  entire  pro-  8  *****  ^•^•' 
perty  in  the  said  mauza,    though  the  said   Ganesh    Singh  continued    in         *"• 
possession  of   it."     He    then    alleged  that   on   the    12th    October,    1872, 
Ganesh  Singh  executed  a  will,  and   "on  the   7th   October,    1872,   died, 
and  that  Musammat  Thakro,  plaintiff's  mother,  continued  to  live   with 
him    (plaintiff),  and  the  village  in  dispute,  like  other    paternal  estates, 
remained  under  the  management  of  the  plaintiff.  "     Then  he  proceeded 
as  follows  : — "  On  the    6th    May,    1878,  the    said    Musammat    Thakro 
executed    a    false    deed-of-gift " — by    which    be    meant    a     deed-of-gift 
which  she   had    not  the    power    to    execute — "  of    the    said    mauza    in 
favour   of   her    two  daughters,    Musammats    Radha    and  Bhawani,    de- 
scribing the  said  mauza  to  be  her  acquired  property  and  stridhan,  and 
thus  effected  the  plaintiff's  dispossession  ever  since  the  Musammat  began 
to  live  separate,  which  is  the  time  when  the  cause  of  action  arose.     The 
village  in  dispute  being  the  acquired  property  of  the  plaintiff's  father,  who 
had  simply  on  account  of  affection  caused  the  name  of  Musammat  Thakro 
to  be   entered,  the  latter  was  not,  under   the   Hindu  law,   competent  to 
transfer   the   property  to  her  daughters.     The  plaintiff  is  in  every  way 
entitled  to  get  the  property.     The  plaintiff  therefore  seeks  for  the  follow- 
ing reliefs :  (1)  that  the  plaintiff's  right  may  be  declared  in  respect  of  the 
disputed  property,  and  the  deed-of-gift  executed  on  the  6th  May,  1878,  by 
Musammat  Thakro,  defendant,  in   favour  of  Musammats  Bhawani  and 
Radha,  be  declared  invalid,  void  and  inoperative,   as  far  as  the  plaintiff's 
right  is  concerned;   (2)  that  both  the  last-mentioned  [202]  defendants 
may  be  dispossessed  of  the  disputed  mauza,  and  their  right  as  donees 
declared  null  and  void." 

A  written  statement  was  put  in  on  behalf  of  the  ladies,  and  the  case 
being  tried  by  the  Subordinate  Judge,  he  raised  several  issues,  the  principal 
one  of  which  was  the  fourth  :  "  Whether  Shahpur,  the  village  in  dispute, 
is  wholly  or  partly  the  personal  property  of  Ganesh  Singh  ;  and  he  alone 
remained  in  possession  as  long  as  he  lived,  and  since  his  death  the  plain- 
tiff remained  in  possession  thereof  till  the  date  of  the  accrual  of  the  cause 
of  action,  and  is  therefore  entitled  to  possession  thereof ;  or  the  village  in 
question  ie  wholly  or  partly  the  personal  property  of  Musammat  Tbakro, 
the  widow  of  Ganesh  Singh,  deceased,  who  has  been  in  possession  thereof 
for  more  than  12  years,  and  the  defendants  are  in  possession  from  the 
date  of  gift,  and  the  plaintiff's  claim  is  therefore  barred  by  lapse  of  time  and 
he  has  no  right  in  the  property  in  dispute."  Upon  that  the  Subordinate 
Judge  says  : — "  Just  as  the  defendants  have  not  proved  their  assertion,  ao 
the  plaintiff  also  has  not  proved  that  Ganesh  Singh  fictitiously  transferred 
that  amount  of  land  of  the  village  of  Shahpur  Thator  which  was  in  his 
name  to  Musammat  Thakro."  The  question  really  was  whether,  when  the 
mutation  of  names  was  made  from  the  name  of  Ganesh  into  the  name  of 
his  wife,  it  was  his  intention  to  transfer  the  property  into  the  name  of  his 
wife  benami  for  him.  The  Subordinate  Judge  upon  this  point  says: — "la 
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188T        short,  a  careful  consideration  of  all  the  oral  and  documentary  evidence  and 

DEC.  13,     presumptions  and  probabilities  clearly  leads    the  Court  to  infer  that   the 

4  14.        whole  of  the  village  in  dispute  is  the  property  of  Musammat  Thakro,  and  is 

not  the  estate  left  by  Ganesh  Singh,  and  that  up  to  the  date  of  the  deed- 

PRIVY      of-gift  in  question  it  remained  in  her  possession."  The  Subordinate  Judge 

COUNCIL,  therefore  found  in  substance  that  the  mutatiou  of  names  in  1862  was  not 

for  the  purpose  of  putting  the  property  into   the  name  of  f.iie  wife  benami 

O;A.  197  =  >    for  J.JJQ  husband,  but  for  her  own  benefit.' 

15  I. A-  29=  Upon  anceal  to  the  High  Court  that  Gout-   cam-  to  a  different  con- 

8  Sar>  P>C'*-  elusion.  Tney  held  fchat  the  property  was  on*-  by  the  husHanri,  into  the 
name  of  the  wife  to  hold  it  benami  for  him,  and  that,  consequently  the 
property  remained  the  proparty  of  the  husband,  and  [203]  that  the  wife 
had  no  power  to  assign  it  to  her  two  daughters  although  it  eSood  in 
her  name. 

A  considerable  part  of  this  property,  as  shown  by  the  Subordinate 
Judge  in  his  judgment,  was  purchased  in  the  name  of  Ganesh,  the  husband, 
and  certain  other  parts  in  the  name  of  the  wife.  The  wife  gave  evidence 
that  that  portion  of  the  property  which  was  purchased  in  her  name  was 
purchased  for  her  benefit  and  with  her  own  money.  It  is  unnecessary  tc 
decide  whether  the  part  of  the  property  which  was  purchased  in  the  name 
of  the  wife  was  purchased  with  her  money  or  with  that  of  her  husband, 
because  even  if  the  property  which  was  purchased  in  the  name  of  the  wife 
was  the  property  of  the  husband  as  well  as  that  which  was  purchased  in 
his  own  name,  the  question  still  remains  whether,  when  the  husband 
allowed  the  mutation  of  names  from  his  name  into  the  name  of  his  wife 
he  intended  that  mutation  to  operate  for  his  own  benefit  or  for  hers. 

The  wife  in  her  evidence  in  the  cause  stated  that  in  the  year  1847, 
when  the  husband  was  about  to  marry  a  second  wife,  that  portion  of  the 
property  which  had  been  purchased  in  the  name  of  the  husband  was  made 
over  to  her  in  consideration  of  his  being  about  to  marry  a  second  wife, 
and  that  afterwards  the  other  portions  of  the  property  were  bought  in  her 
name,  so  as  to  make  the  whole  her  property. 

In  the  Mitakshara,  section  11,  clause  1,  speaking  of  the  nature  of 
stridhan,  it  is  thus  stated  :  "  what  was  given  to  a  woman  by  the  father,  the 
mother,  the  husband,  or  a  brother,  or  received  by  her  at  the  nuptial  fire, 
or  presented  to  her  on  her  husband's  marriage  to  another  wife,  as  also  any 
other  separate  acquisition,  is  denominated  a  woman's  property."  It  is 
not  unusual  for  a  husband,  upon  his  being  about  to  marry  a  second 
wife,  to  make  a  present  to  his  first  wife,  and  if  he  does  so  the  property 
so  presented  becomes  her  stridhan  according  to  the  doctrine  above  laid 
down.  The  wife  says  that  in  the  year  1847,  when  the  husband  was  about 
to  marry  a  second  wife,  he  did  make  her  a  present  of  the  property  which 
had  been  purchased  in  his  own  name.  Although  the  High  Court  has  found 
that  there  was  no  actual  proof  of  that  fact,  it  is  not  improbable  that  the 
husband,  when  about  to  marry  a  second  wife,  should  have  stated  to  his  first 
[204j  wife  that  he  would  appropriate  that  part  of  tbe  property  which  he 
had  purchased  in  his  own  name  as  a  present  to  her  in  consideration  of 
his  being  about  to  marry  the  second  wife.  The  statement  of  the  wife  is 
corroborated  by  the  fact  that  in  the  year  1862  he  caused  the  property  to 
be  changed  from  bis  own  name  into  that  of  his  wifa.  On  the  4th  March, 
1862,  he  says: — "In  partnership  with  my  wife  Musammat  Thakro, 
I  am  the  lambardar  and  a  shareholder  of  Mauza  Shahpur  Bbatai,  Pargana 
Gori.  Now,  of  my  own  free  will,  I  pray  that  my  name  as  sharer  in  the 
said  ma'uza  be  expunged,  and  that  of  the  said  Musammat  alone  be  entered 
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as  proprietor  of  both   the  shares,  as  the  village  administration  paper  is       1887 
being  written  now.    I  have  no  longer  any  claim."     If  when  be  was  abouu     DEC.  13, 
to  marry  the  second  wife  he  told   his  first  wife  that  he  would  make  her        &  14. 

a  present  of  the  property  and  did  not  carry  out  the  gift  by  an  actual  deed, 

and  in  1862  caused  a  mutation   of  names  declaring  that  he  had   then  no      PRIVY 

longer   any   claim   to  the  property,   that  would  not  show   that   he   was   COUNCIL. 

causing  the  mutation  in  order  that  the  wife   might   hold  it  benami  for  TQI  — 

him.     There  was  a  complete  mutation  of  names  from  the  husb^n^i  of         '        ~ 

all  that  'no  possessed  in  the  village  of  Shahpur  into  the  name  of  thy   ^'fe. 

The  subsequent    purchases  were  made  in  the  name   of  the  wife.     If  ho      ar'    '  '  ' 

intended  the  subsequent  purchases,   though  made  with  his  own  money, 

to  be  made  in  the  name  of  his   wife,  the  probability  is  that  he  intended 

the  whole  of  Shahpur  to  be  vested   in  her  as  her  stridhan.     The  plaintiff 

claims  it  as  his  own  property.     It  is  to  be  remarked  that  by  the  second 

•wife  his  father  had  another  son,   Dip  Chand.     If  the  property  had  been 

transferred  in  1862  into  the   name   of   Thakro,   benami  for  the  father,  it 

would  have  remained  the  father's  property  and  being  the  father's  property 

would  have  descended  to  his  two  sons.     But  the  plaintiff  does  not  claim 

it  as  being  the  property  of  the  two  sons.     He  claims  it  as  his  own  property, 

and  as  having   been1  puts  into   his  mother's  name  in  order  that  he  might 

become  entitled  to  the  benefit  of  it ;  not  that  it  was  put  into  his  mother's 

name  in  order  that  it  might  be  held  by  the  mother  benami  for  the  benefit 

of  the  father. 

Several  documents  were  put  in.  There  is  a  copy  of  a  petition  "  by 
Ganga  Parsad  against  Musammat  Tbakro,  his  mother,  and  Musammats 
Radba,  and  Bbawani,  his  sisters."  That  was  dated  in  [205]  1878,  after  the 
mother  had  executed  the  conveyance  in  favour  of  her  daughters.  In  para- 
graph 3  he  says  : — The  appellant's  father  caused  tbe  name  of  Musammat 
Thakro,  mother  of  the  appellant,  to  be  entered  in  respect  of  the  property 
through  some  policy.  Tbe  name  of  tbe  appellant's  mother  was  entered 
simply  with  a  view  that  the  children  born  of  the  other  wife  of  tbe  appel- 
lant's father  might  not  get  a  share  in  the  property,  and  that  tbe  appellant 
alone  might  get  it."  The  father,  when  he  made  this  transfer  of  Shabpur  into 
the  name  of  the  mother,  did  not  appear  to  have  had  any  creditors  or  any 
particular  reason  for  putting  this  portion  of  his  property  into  the  name  of 
the  mother  instead  of  allowing  it  to  remain  in  his  own  Dame,  unless  it  was 
for  the  purpose  of  giving  the  mother  a  benefit.  If  he  had  intended  to  put 
the  property  into  tbe  bands  of  tbe  mother  in  order  to  conceal  it  from 
his  creditors,  and  to  make  it  appear  that  it  was  his  wife's  property  instead 
of  his  own,  the  probability  is  that  he  would  have  done  tbe  same  with  regard 
to  his  other  property,  and  not  only  in  respect  of  this  particular  village. 

The  representation  on  the  part  of  the  plaintiff  show  that  whatever 
the  object  of  his  father  in  making  the  mutation  was,  it  was  not  to  put  the 
property  into  the  hands  of  the  mother  to  hold  it  benami  for  the  father.  If 
he  had  put  it  into  her  hands  with  that  object,  the  two  sons  would  have 
become  entitled  to.it;  but  the  case  of  the  plaintiff  is  that  tbe  object  of 
the  father  in  putting  it  into  the  name  of  the  mother  was  that  the  issue  of 
the  second  wife  should  have  no  share  in  it. 

Further,  a  petition  of  guardianship  was  put  in  evidence.  It  was  an 
application  by  Ganga  Parsad,  tbe  plaintiff.  He  there  says  : — ''My  father, 
Ganesh  Singh,  died  in  October,  1872,  leaving  two  sons,  i.e.,  myself  and 
Dip  Chand,  a  minor  " — that  is,  the  son  of  the  second  wife — "  who  is  now 
2i  years  old,  as  his  heirs,  and  we  two  sons  of  the  deceased  are  owners  in 
equal  shares  of  the  property  left  by  him."  If  the  property  xemained  the 
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1887       father's,  Shahpur,  as  well  as  all  the  other  properties,  would  have  been  the 

DEC.  13,     joint  property  of  the  two  sons,  Dip  Chand  and  himself ;  but  in  a  schedule 

*  14.        to   the   petition    particularising    the   property  which   his    father  left,  be 

excluded  Sbahpur.     That  was  either  a  gross  fraud  upon  his  bro-[206] 

PRIVY      ther,    whose  guardian   and  trustee  he  then  was,  with  the  intention   of 
COUNCIL,  causing  it  to  be  believed  that  Shahpur,  which  was    held,  as  be  alleged,  by 
his  mother  for  the  benefit  of  his  father,  was  not  the  property  of  his  father, 
i%  A.  197=  or  fog  mu8t  have  believed  at  the  time  that  the  property  was  put  into  the 
t5  I  A.  =  29   hands  of  the  mother,  not  benami  for  the  father,  but  for  some  other  purpose. 
9w.  P.C.J.  20  afterwards  filed  a  list  of  the   property  left  by  his  father,    in   which 
133.        Shahpur   is  excluded,   which  shows    that    there  was  no  mistake  in  the 
omission  of  Sbahpur.     In  both  these  documents   Sbabpur  is  excluded  as 
property  left  by  the  father,  which  if  left  by  the  father  would  have  belong- 
ed to  himself  and  his  brother.     In  his  evidence,  he  says  : — "I    know  and 
consider  Shahpur  Bhatai  to  ba  my  own  share  and  not  that  of  Dip  Chand." 
In  the  face  of  these  statements  he  cannot  now  contend  that  the  property 
was  held   by  his    mother  benami  for  his  father.     He  contended   at  one 
time    that    property     was    put    into    his    mother's    name    benami   for 
himself.     If  that  were  so,  it  was  for  him  to   prove  the  fact,  which  he  was 
unable  to  do. 

Looking  at  the  conduct  of  the  plaintiff  and  at  the  representations  which 
he  made,  which  would  have  been  grossly  fraudulent  if  the  property  had 
been  in  the  mother's  name  benami  for  the  father,  their  Lordships  have 
come  to  the  conclusion  that  the  case  of  the  plaintiff  is  not  made  out,  vix., 
that  the  property  was  put  into  the  hands  of  the  mother  benami  for  the 
father.  Their  Lordships  do  not  believe  that  it  was  put  into  the  hands  of 
the  mother  for  the  purpose  of  giving  the  plaintiff  the  sole  interest  in  the 
property,  or  that  it  was  put  into  the  hands  of  the  mother  benami  for  the 
father. 

Under  these  circumstances  their  Lordships  think  that  the  High  Court 
came  to  an  erroneous  conclusion  in  reversing  the  judgment  of  the 
Subordinate  Judge  upon  the  fourth  issue,  in  which  he  found,  upon  the 
evidence  and  upon  the  statements  of  the  plaintiff,  that  the  property  was 
the  property  of  Thakro  and  not  the  property  of  the  plaintiff.  The  plaintiff 
even  in  his  plaint  does  not  state  that  the  property  was  that  of  himself  and 
Dip  Chand,  but  claimed  it  as  his  own  property.  Dip  Chand  was  no  party 
to  the  suit,  as  he  ought  to  have  been  if  the  property  was  that  of  the  father. 
Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty  that  the 
decree  of  the  High  Court  ba  reversed  and  the  decree  of  [207]  the  Subor- 
dinate Judge  affirmed,  and  that  the  respondent  be  ordered  to  pay  the  costs 
of  the  appeal  to  the  High  Court.  The  respondent  must  also  pay  the  costs 
of  this  appeal. 

Appeal  allowed. 

Solicitors  for  the  appellants :  Messrs.  Ford,  Ranken  Ford,  and 
Ford. 

Solicitors  for  the  respondents  :  Messrs.  Pritchard  and  Sons. 
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10  A.  207  =  8  A.W.N.  (1888)  86.  1888 

APPELLATE  CRIMINAL.  JAN.JB. 

Before  Mr.  Justice  Mahmood.  APPEL- 

LATE 

QUEEN -EMPRESS  v.  MARU  AND  ANOTHER.     [16th  January,  1888.]     CRIMINAL 

Eviden-e-- Witnesses— Competency  of  persons  of  lender  years— Act  I  of  1872  [Evidence**   M    «/» 
Ac    ,    .    -1!!-- Judicial  oath  cr  affitmaiion— Act  X  of  1873    'Oath*  Act)  ss.  6,  13—  w 

Omission  to  take  evidence  on  oath  or  affirmation.  8  A.W.N. 

S.  6  of  the  Oaths  Act  (X  of  1873)  imperatively  requires  that  no  person  shall  ' 

testify  as  a  witness  except  on  oath  or  affirmation  ;  and,  notwithstanding  s.  13  of 
the  same  Act,  the  evidence  of  a  child  of  eight  or  nine  years  of  age  is  inadmissible 
if  it  has  been  advisedly  recorded  without  any  oath  or  affirmation.  The  Queen  v. 
Setua  Bhcgta  (1)  dissented  from. 

The  nature  of  judicial  oaths  and  affirmations  and  tho  history  of  Indian  legis- 
lation on  the  subject  discussed. 

[Diss.— 31  P.R.  1889  Cr  ;  16  B.  359  (365)  ;  R.— 11  A.  183  (186)  =  9  A.W.N.  65  ;  16  M.; 
105  =  1  Weir  826  ;  90  P.R.  (190i!)  Cr  ;  Jl  C.P.L.R.  16  (17);  2  L.B.R.  322; 
30  O.C.  337  (339)  =  7  Cr.  L.J.  89.] 

THE  facts  of  this  case  are  stated  in  the  judgment  of  the  Court. 

The  appellant  was  not  represented. 

The  Public  Prosecutor  (Mr.  G,  E,  A.  Ross)  for  the  Crown. 

MAHMOOD,  J. — In  this  case  the  two  prisoners,  Maru  and  Fatteh, 
were  tried  together  and  both  have  been  convicted.  The  prisoner  Maru  has 
been  convicted  under  s.  363  of  the  Indian  Penal  Code  and  sentenced  to  two 
years'  rigorous  imprisonment,  and  the  other  prisoner,  Fatteh,  has  been 
convicted  under  s.  368  read  with  s.  363  of  the  Indian  Penal  Code,  and 
sentenced  to  ond  year's  rigorous  imprisonment. 

Both  prisoners  have  appealed.  So  far  as  Maru  is  concerned  I  have 
arrived  at  the  same  conclusions  on  the  evidence  as  the  assessors  and  the 
teamed  Sessions  Judge.  The  substantive  offence  charged  against  Maru 
was  that  of  kidnapping  within  the  meaning  of  s.  363  [208]  of  the  Penal 
Code,  and  the  person  kidnapped  was  a  girl,  Musammat  Thakuri,  whose 
father  has  stated  her  age  to  be  about  nine  years.  She  was  examined  as  a 
witness  for  the  prosecution,  but  without  any  oath  or  solemn  affirmation, 
and  this  circumstance  has  furnished  one  of  the  difficulties  in  the  case. 
Speaking  of  her  the  learned  Judge  remarks  : — "  She  is  of  tender  years  and 
does  not  understand  the  obligations  of  an  oath,  but  was  cautioned  to  speak 
the  truth,  and  is  a  competent  witness  as  far  as  intelligence  is  concerned." 

Again,  with  reference  to  the  prisoner,  appellant  Fatteh,  the  learned 
Judge  goes  on  to  say  : — 

"  As  regards  Fatteh,  two  of  the  assessors  think  the  charge  proved, 
the  third  does  not.  The  case  depends  entirely  and  solely  on  the  evidence 
of  the  little  girl.  Two  of  the  assessors  believed  it ;  think  it  impossible  she 
can  have  been  tutored  :  third  does  not  believe  it." 

Again,  the  learned  Judge  goes  on  to  say  : — 

"  Why  Fatteb,  should  assist  Maru  in  the  concealment  is  not  clear 
and  has  formed  the  chief  stumbling-block  to  the  third  assessor  ;  but  Mara 
is  an  old  Raipur  man  and  has  dealings  admittedly  with  Fatteh.  Moreover, 
if  I  have  not  been  much  mistaken  in  my  observation,  Fatteh  has  from 
behind  his  clasped  hands  held  in  front  of  his  face  been  whispering 
advice  to  Maru  all  through  the  case  as  to  what  answer  he  should  give 

(1)  14  B.L.R.  294. 
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1888        and  what  questions  put.  I  agree,  therefore,  with  the  assessors  in  convicting 
JAN.  16.     Fattoh. 

The    conclusions  at   which   the  learned    Judge   arrived    are    stated 
APPEL-     in  the  following  paragraph  of  his  judgment  :— 

LATE  "Maru's  intent  in  kidnapping  is  not  shown  or  Fatteh's  in  concealment. 

CRIMINAL    At  the  best  I    am   willing   to  credit  it  to  Maru  that  he  only  wished  to 

annoy  and  distress  Ami  Chand  and  perhaps  merely  extort  some  advantage 

10  A.  207=  from  him — such  as    cattle-lifters    in    these   parts   steal  cattle—  and   that 

8,A.W.N.    Fucic  i  was  abetting  him  in  this.     Without  exacting  anything,    the    child 

(1888)  86.    \vas  restored  in  a  few  days,  under  the  influence  of  fear   of    prosecution,  in 

so  great  harm  done."  (sic.) 

So  far  as  the  case  of  Maru  is  concerned,  the  evidence  of  the  girl 
Thakuri  is  of  no  great  consequence,  as  the  rest  of  the  evidence  is  in  itself 
sufficient  to  warrant  his  conviction.  But  the  case  [209]  against  the 
prisoner,  appellant  Fatten,  rests  entirely  upon  the  testimony  of  the  girl 
Thakuri ;  and  it  thus  becomes  important  to  consider  whether  her  statement 
is  to  be  accepted  as  evidence  in  this  case,  and  if  so,  whether  it  is  suffi- 
ciently trustworthy  to  warrant  the  conviction. 

The  former  of  these  questions  depends  entirely  upon  the  law  relating 
to  the  competency  of  witnesses,  and  to  the  obligation  of  oaths  or  solemn 
affirmations  to  be  made  by  them  in  judicial  proceedings. 

First,  then,  as  to  the  competency  of  Musammat  Thakuri  to  be  a 
witness.  It  is  important  to  observe  that  upon  the  findings  of  the  learned 
Sessions  Judge,  her  age  must  be  taken  to  be  eight  or  nine  years,  and  she 
must  be  held  to  have  not  attained  such  maturity  of  mind  as  would  enable 
her  to  realize  the  solemnity  or  obligation  of  an  oath  or  affirmation. 

So  far  as  the  simple  question  of  age  is  concerned,  I  have  co  doubt, 
that  Musammat  Thakuri  could  be  called  as  a  witness.  Whatever  the 
rule  of  law  or  the  practice  of  the  Courts  may  have  been  antecedent  to 
the  year  1855,  the  Legislature  in  passing  the  Evidence  Act  (II  of  1855) 
of  that  year  laid  down  a  definite  rule  in  s.  14  (clause  1)  of  that  enactment, 
the  effect  of  which  is  to  declare  the  incompetency  to  testify  of  "  children 
under  seven  years  of  age  who  appear  incapable  'of  receiving  just  impres- 
sions of  the  face  respecting  which  they  are  examined  or  of  relating  them 
truly.  "  The  law,  however,  as  it  now  stands,  contains  a  more  comprehen- 
sive rule  in  s.  118  of  the  Indian  Evidence  Act  (I  of  1872)  for  which  we 
are  indebted  to  the  labours  of  an  eminent  jurist,  Sir  James  Stephen,  now 
one  of  Her  Majesty's  Judges  in  England.  The  section  lays  down  the 
rule  that  "  all  persons  shall  be  competent  to  testify,  unless  the  Court 
considers  that  they  are  prevented  from  understanding  the  questions  put 
to  them  or  from  giving  natural  answers  to  those  questions  by  tender 
years,  extreme  old  age,  disease  whether  of  body  or  mind,  or  any  other 
cause  of  the  same  kind." 

The  tender  age  of  Musammat  Thakuri  would  not  therefore,  ipso  facto 
render  her  incompetent  to  appear  as  a  witness  to  give  testimony.  Indeed, 
the  effect,  of  our  law  seems  to  me  to  be  the  same  [210]  as  the  rule  of 
the  English  Law  of  Evidence  en  this  particular  point,  and  that  rule  is 
nowhere  stated  better  than  in  s.  1377  of  Taylor's  Work  on  Evidence 
(Vol.  II,  p.  1170,  8th  ed.),  where  it  is  stated  :— "  With  respect  to  child- 
ren no  precise  age  is  fixed  by  law  within  which  they  are  absolutely 
excluded  from  giving  evidence  on  the  presumption  that  they  have  not 
sufficient  understanding.  Neither  can  any  precise  rule  be  laid  down  res- 
pecting the  degree  of  intelligence  and  knowledge  which  will  render  a  child 
a  competent  witness.  In  all  questions  of  this  kind  it  must  ever  depend 

HO 


YI]  QUEHN-EMPRESS  V.   MARU  10  All.  211 

upon  the  good  sense  and  discretion  of  the  Judge  ;   who  will  do    well  in       1888 
remembering  the  wise  rule    promulgated  by  the  Indian  Evidence    Act  of     JAN.  16. 
1855,  that  '  children  under  seven  years  of  age,  who  appear  incapable  of 
receiving   just  impressions    of  the  facts  '    to  be  deposed  to  '.or  of  relating     APPEL- 
them  truly,'  ought  not  to  be    examined.  In  practice   it  is  not  unusual  to       LATE 
receive  the  testimony  of  children  of  eight  or  nine  years  of  age    when  they  CRIMINAL, 
appear  to  possess  sufficient  understanding;  and  in  Brasier's  case  (l),  which 
was  an  indictment)  for  assaulting  with  intent  to  raoe  an  infant   who  was   10  *•  207  = 
certainly  under  seven  years  of  age,  and  perhaps  only  five,  all  the  Judges     8A.W.N. 
held  that  she  might  have  beea  examined  upon  oath  if  on  strict  examination     (1888)  86. 
by  the  Court  she  had  been  found  to  comprehend  the  danger  and  impiety 
of  falsehood.  But  in  Pike's   case  (2)  Mr.  Justice   Park,    with  the  concur- 
rence of  Mr.  Justice  James  Parke,  promptly  rejected  the  dying  declarations 
of  a  child   of  four  years  of  age,  observing  that  however  precocious  her 
mind  might  have  been,  it  was  quite  impossible  that  she   could  have   had 
sufficient  understanding  to  render  her  declarations  admissible." 

I  must,  however,  at  the  risk  of  prolixity,  read  another  passage  from 
another  celebrated  work  of  English  law — Eoscoe's  Criminal  Evidence  (pp. 
115-16-10th  ed.) — as  much  that  is  contained  in  that  passage  will  con- 
veniently bring  me  to  the  next  point  as  to  the  legal  admissibility  of  Mus- 
sammat  Thakuri's  evidence  in  this  case.  The  passage  runs  as  follows  : — 
"  It  is  said  by  Gilbert.  C.B.,  that  infants  under  the  age  of  fourteen 
are  not  regularly  admissible  as  witnesses,  though  there  is  no  time  fixed 
wherein  they  are  to  be  excluded  from  evidence,  [211]  but  that  the  reason 
and  sense  of  their  evidence  are  to  apcear  from  the  questions  propounded  to 
them  and  their  answers.  Gilb.  Ev.,  144.  At  one  time  their  age  was 
considered  as  the  criterion  of  their  competency,  and  it  was  a  general  rule 
that  none  could  be  admitted  under  the  age  of  nine  years,  very  few  under 
ten  :  R.  v.  Traver,  2  Str.  700 ;  1  Hale,  P.C.  302  ;  2  Hale,  P.O.  278  ;  IPhill. 
Ev.,  10th  ed.,  8.  But  of  late  years  no  particular  age  is  required  in  prac- 
tice to  render  the  evidence  of  a  child  admissible.  A  more  reasonable  rule 
has  been  adopted  and  the  competency  of  children  is  cow  regulated  not  by 
their  age,  but  by  the  decree  of  understanding  which  they  appear  to 
possess.  1  Pbill.  Ev.  4,  10th  ed.,  8.  In  R.  v.  Brazier,  1  East  P.O.,  443,  . 
1  Leach  199,  S.C.  Blackstone,  Nares,  Eyre,  and  Buller,  JJ.,  were  of  opinion 
that  the  evidence  of  a  child  five  years  of  age  would  have  been  admissible 
if  she  had  appeared  on  examination  to  be  capable  of  distinguishing  between 
good  and  evil.  But  others  of  the  Judges,  particularly  Gould  and  Willes, 
JJ.,  held  that  the  presumption  of  law  of  want  of  discretion  under  seven 
was  conclusive.  Subsequently  all  the  Judges  agreed  that  a  child  of 
any  age,  if  capable  of  distinguishing  between  good  and  evil,  might 
be  examined  upon  oath,  and  that  a  child  of  whatever  age  could  not 
be  examined  unless  sworn.  This  is  now  the  established  rule  in  all 
cases,  civil  as  well  as  criminal,  and  whether  the  prisoner  is  tried  for 
a  capital  offence  or  one  of  an  inferior  nature.  According  fco  this  rule  the 
admissibility  of  children  depends  not  merely  upon  their  possessing  a  com- 
petent decree  of  understanding,  but  also  in  part  upon  their  having  received 
a  certain  share  of  religious  instruction.  A  child  whose  intellect  appears 
to  be  in  .other  respects  sufficient  to  enable  it  to  give  useful  evidence,  may 
from  defect  of  religious  instruction  be  wholly  unable  to  give  any  account 
of  the  nature  of  an  oath  or  cf  the  consequences  of  falsehood  (1)  Phill.  Ev. 
9,  10th  ed.)  In  a  recent  case  of  trial  for  murder,  where  it  appeared  that  a 

(1)  1  Lea.  199  ;  1  East  P.C.  44?,  C.  and  P.  598. 
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1888       girl  eight  years  old  up  to  the  time  of  the    deceased's  death    was    totally 

JAN.  16.     ignorant  of  religion,  but  subsequently  she  had  received  some  instruction  as 

to  the  nature  and  obligation  of  an  oath,  but  at  the  trial  seemed  to  have  no 

APPEL-     real  understanding  on  the  subject  of  religion  or  a   future  state,  Patterson, 

LATE       J-,  would  not  allow  her  to  be    sworn,    observing  :  "  I    must  be    satisfied 

CRIMINAL  fcnafc    fcnis    c^i'd    fee'8    tne    binding    obligation  of    an    oath    from    the 

'  [212]  general  course  of  her  religious   education.     The    effect  of  th«  oath, 

10  4.  207  upon  the  conscience  of  the  child  should  arise  from  religions  feelings  of  a 
8  A.W.N.  permanent  nature,  and  not-  merely  from  instructions  confined  to  the 
<1888)  86.  nature  of  an  oath  recently  communicated  to  her  for  the  purposes  of  tbjs 
trial.;  and  as  it  appears  that  previous  fco  the  happening  of  the  circum- 
stances to  which  this  witness  comes  to  speak  she  had  had  no  religious 
education  whatever  and  had  never  heard  of  a  future  state,  and  now  has 
no  real  understanding  on  the  subject,  I  think  that  I  must  reject  her 
testimony.  B.  v.  Williams.  (1)  Mr.  Pitt  Taylor  observes  upon  this  case — 
Ev.  1077,  2nd  ed. — Perhaps  the  language  which  the  learned  Judge  is 
reported  to  have  used  was  somewhat  stronger  than  the  law  warranted, 
and  it  certainly  went  further  than  the  facts  required,  as  the  child  even 
when  offered  as  a  witness  had  no  real  knowledge  of  the  nature  of 
an  oath.  Had  not  this  been  the  case,  it  seems  difficult  to  understand 
upon  what  valid  ground  her  testimony  could  have  been  rejected  ;  for 
whether  she  was  instructed  in  religious  knowledge  previously  or 
subsequently  to  the  commission  of  the  crime  in  question,  or  whether 
the  instruction  was  intended  to  excite  permanent  feelings  or  merely, 
to  secure  the  temporary  purpose  of  enabling  her  to  swear  to  the  facts 
she  bad  witnessed,  can  signify  nothing,  provided  that  at  the  time  when 
she  was  called  upon  to  give  her  evidence  she  was  really  aware  of  the 
solemn  responsibility  which  devolved  upon  her  of  speaking  the  truth. 
Accordingly  in  Ireland  it  has  been  held  that,  even  on  an  indictment  for 
murder,  an  infant  might  be  examined  though  her  religious  knowledge  had 
been  communicated  to  her  after  the  perpetration  of  the  offence,  and  with 
the  sole  object  of  rendering  her  a  competent  witness."  B.  v.  Milton  (2) 
(Ir.  Cr.  Rep.  61)  per  Doherty,  C.  J.  In  B.  v.  Nicholas  (3)  (2  C.  and  K.  246) 
Pollock,  C.B.,  refused  to  put  off  the  trial  in  order  that  a  child  of  six 
years  old  might  receive  instruction,  bur.  said  that  he  thought  there  were 
cases  in  which  such  an  application  might  be  entertained  ;  and  that  the 
Judge  should  act  according  to  his  discretion." 

Such,  then,  being  the  rules  of  English  law,  I  have  to  consider  how 
far  our  law  renders  an  oath  or  solemn  affirmation  a  condition 
[213]  precedent  to  the  admissibility  of  the  testimony  of  a  witness.  And 
in  order  to  consider  the  question  I  intend  to  go  into  the  history  of  legis- 
lation in  British  India  on  the  subject.  But  before  doing  so,  it  is  somewhat 
important  to  bear  clearly  in  mind  what  an  oath  or  solemn  affirmation 
really  means  or  implies.  In  Taylor's  Work's.  1382,  p.  1175,  8th  ed.) 
"  oath"  is  defined  on  fcha  authority  of  B.  v.  White  (1  Lsa.  403)  and  the 
Queen's  Case  (2  B.  and  B.  185)  to  be  "  a  religious  asseveration  by  which 
a  person  renounces  the  mercy  and  imprecates  the  vengeance  of  Heaven  if 
he  does  not  speak  the  truth."  And  the  learned  author,  with  reference  to 
this  definition,  goes  on  to  say  that  it  "  may  ba  open  to  comment,  since 
the  design  of  the  oath  is  not  to  call  the  attention  of  God  fco  man,  but  the 
attention  of  man  to  God  ;  not  to  call  upon  Him  to  punish  the  wrong-doer, 
but  on  the  witness  to  remember  that  He  will  assuredly  do  so  ;  still,  it 

(1)  KT.  1077,  2nd  ed.  (2)  Ir.  Cr.  Rep.  61.  (3)  2  C,  and  K.  246. 
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must  be  admitted  that  by  thus  laying  hold  of  the  conscience  of  the  witness       1888 

the  law  best  insures  the  utterance  of  truth."  JAN.  16. 

But  a  much  more  complete  definition  of  oath  is  given  by  Bentham  (who        • 

has  been  rightly  denominated  as  the  father  of  English  jurisprudence).     At  APPEL- 
p.-191  of  vol.  5  of  his  Works  he  says  : —  LATE 

"  Bv  the  term  oath,  taken  in  its  largest  sense,  is  universally  under- 

. 

stood  a  ceremony  composed  01  words  and  gestures,  by  which  the  Almighty 
is  engaged  eventually  to  inflict  on  the  taker  of  the  oath,  or  swearer,  as  he    10  A.  207 
is  called,  punishment  in  quantity  and  quality,  liquidated,  or  more  commonly    8  JL.W.N. 
unliquidated,  in  the  event  of  his  doing  something  which  he,  the  swearer,  at    (1888)  86. 
the  same  time  and  thereby  engages  not  to  do  or  omitting  to  do  something 
which   be  in   like  manner  engages  to  do.     Correlative  to  the  term  oath  is 
the    term     perjury,    and    it    conjugates    to    perjure,    oneself,    perjured, 
perjurious  ;   among  which  perjury  is   understood  as  designation  of   the 
conduct,   whether  positive  or  negative,  which  stands  in  opposition  to  the 
conduct  engaged  for,  as  above."     And  the  same  thinker  in  considering  the 
efficiency  of  an  oath  goes  on  to  say  (p.  195)  : — 

"  When  the  question  has  been  concerning  a  Muhammadan,  a  Hindu,  a 
Chinese,  or  even  a  Christian,  if  a  Catholic,  great  doubts  have  been  enter- 
tained by  pious  and  learned  Church  of  England  [214]  men — lawyers  and 
non-lawyers — concerning  the  degree  of  binding  force,  which  in  any  such 
heterodox  bosom  ought  to  be  ascribed  to  the  ceremony  of  an  oath."  The 
doubts  to  which  this  passage  refers  have,  however,  been  set  at  rest  by  the 
leading  case  of  Omichund  v.  Barker  (1),  where  the  Lord  Chancellor  and 
three  other  Judges  concurred  in  laying  down  the  rule  that  the  depositions 
of  witnesses  professing  the  Gentoo  (Hindu)  religion,  who  were  sworn  accord- 
ing to  the  ceremonies  of  their  religion,  taken  under  a  commission  out  of 
Chancery,  could  be  admitted  and  read  as  evidence. 

In  stating  the  history  of  the  law  in  British  India  relating  to  oaths 
and  solemn  affirmations,  I  do  not  think  it  is  necessary  to  go  behind  Act  V 
of  1840,  beyond  saying  that  probably  in  consequence  of  the  practice 
adopted  by  Muhammadan  Judges  before  the  advent  of  the  British  rule, 
certain  old  Regulations  passed  by  the  Government  of  the  East  India 
Company  required  that  Muhammadans  were  to  be  sworn  on  the  Koran 
and  the  Hindus  on  the  Ganges  water.  So  stood  the  law  when  Act  V  of 
1840  was  passed,  and  the  only  provisions  of  the  Act  which  I  wish  to  refer 
to  are  contained  in  the  first  section  of  that  enactment.  That  section  runs 
as  follows : — 

"Whereas  obstruction  to  justice  and  other  inconveniences  have 
arisen  in  consequence  of  persons  of  the  Hindu  or  Muhammadan  persuasion 
being  compelled  to  swear  by  r,he  water  of  the  Ganges,  or  upon  the  Koran, 
or  according  to  other  forms  which  are  repugnant  to  their  consciences  or 
feelings  : 

"It  is  hereby  enacted,  that  except  as  hereinafter  provided,  instead  of 
any  oath  or  declaration  now  authorised  or  required  by  law,  every  individual 
of  the  classes  aforesaid  within  the  territories  of  the  East  India  Company 
shall  make  an  affirmation  to  the  following  effect: — 

"I  solemnly  affirm,  in  the  presence  of  Almighty  God,  that  what  I 
shall  state  shall  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth." 

The  effect  of  this  alteration  of  the  law  was  of  a  very  significant  cha- 
racter, with  reference  to  the  means  and  guarantees  which  Courts  of  justice 
had  for  ascertaining  the  truth  from  the  evidence  of  native  [215]  witnesses. 

(1)  1  8m.  L.  C.  381. 
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1888        It  is  n°fc  f°r  me>  sitting  here  as  a  Judge,  to  consider  questions  of  political 
JAN.  16.     import ;  but  I  think   that  it  is   within  my  province  to  say  that,  so  far  as 
the  administration  of  oaths  furnishes  a  guarantee  for  truth,  the  provisions 
APPEL-     of  Act  V  of  1840  were  of  such  a  sweeping  character  as,  in  the  case  of  most 
LATE       witnesses,  rendered  that  guarantee  totally  ineffective.  For  either  there  is  a 
CRIMINAL  *dse  'n  an  oa^  or  a   solemn  affirmation,  or  there  is  no  such  use  ;   and  what 
'  \s  the  use  of  an  oath  or   affirmation   which  is   not  binding  upon  the  cons- 
It  A.  207=    cience  of  native  witnesses,  whether  Hindu  or  Muhammadan  ?     My  own 
8  i.W.N.     pa<*.  t  xperience  both  as  a  member  of  the  Bar  and  as  a  Ju.lge  of  the    Court 
(1898)  86.     of  firsts  instance  warrants  my  saying  that  in  the  vase  majority  of  cases  the 
solemn  affirmation  introduced  by  Act  V  of  1840  in  lieu  of  the  older  form 
of  oath  is  not  treated  or  felt  by  native  witnesses  as   binding  upon  their 
conscience.     And  in  view  of  the  circumstance,  it  is  a  question  of  great 
importance  how  far  our  law  .of  perjury  in  the  apportionment  of  punish- 
ment should  be  applied  to  cases  in  which  a  native   witness,    to  whom  no 
such  oath  as  is  binding  upon  his  conscience  has  been  administered,  has  not 
spoken  the  truth  after  the  solemn  affirmation  provided   by  the  law,  and 
which  affirmation  he  feels  nob    binding  apon  his  conscience.     I  am   aware 
of  the  reasons  which  induced  a  philosophical  jurist   of   the  eminence  of 
Jeremy  Bentham  to  object  to  the  whole  theory  of  administering  oaths, 
but   with   all  the  veneration  and  respect  which    I  entertain  for  him,  I, 
whilst  not  prepared  to  dissent  from  his  views  in  the  abstract,  cannot  help 
feeling  that  the  sweeping  alteration   of  the  law  by  Act  V  of  1840  went  too 
far  with  reference  to  the  religious  and   social  conditions  of  India,  and  that 
the  desired  results  could  have  been   probably  achieved  without  abolishing 
the  old  forms  of  oaths  altogether  in  the  case  of  Hindus  and  Muhamraadans. 
And  it  is  with  due  respects  for  the  wisdom  of  the  Legislature  that  I  say 
that  the  Act  V  of  1840  seems  to  proceed  upon  the  theory  of  taking  excep- 
tional cases  as  the  basis  of  that  legislative  measure,  and  that  it  does  not 
seem  to  have  taken  into  account  the    effect  of    the  change  on  the  vast 
majority  of  native  witnesses. 

It  is,  however,  now  perhaps  too  late  to  re-open  the  question  ;  and  because 
judicis  est  jus  dicere  non  dare,  I  must  proceed  with  the  history  of  legislation 
in  British  India  upon  this  subject.  We  find,  then,  the  provisions  of 
Act  V  of  1840  were  extended  by  s.  9  of  Act  [216]  XVIII  of  1863  to  the 
High  Courts  also,  and  the  law  stood  so  in  1872  when  Act  VI  of  1872  was 
passed.  The  effect  of  that  Act  can  best  be  represented  in  the  words  of 
Lord  Hobhouse,  who  was  then  the  Legal  Member  of  the  Viceroy's  Legis- 
lative Council  and  is  now  one  of  the  Lords  of  the  Judicial  Oommittee  of 
Her  Majesty's  Privy  Council.  Referring  to  Act  VI  of  1872  he  went  on  to 
say: — 

"That  Act  introduced  two  very  important  alterations.  One  was  this, 
that  every  witness  who  objected  to  take  an  oath  might,  instead,  make  a 
simple  affirmation  ;  and  the  other  was  that,  notwithstanding  any  irregula- 
rity in  the  administration  of  any  oath,  or  any  irregularity  in  the  making 
of  an  affirmation,  or,  in  fact,  any  irregularity  in  the  former  method  of 
taking  evidence,  the  proceedings  should  be  valid.  Another  alteration  was 
introduced,  probably  of  less  importance,  because  Mr.  Hobhouse  imagined 
it  applied  only  to  a  few  cases.  Act  V  of  1840,  which  was  the  Act  that 
prohibited  the  administration  of  oaths  to  Hindu  and  Muhammadans,  was 
modified  in  this  way  :  it  was  provided  that,  if  a  witness  was  willing  to 
take  an  oath  in  a  form  peculiarly  binding  upon  his  own  conscience,  it 
should  be  competent  to  the  Court  to  administer  such  an  oath.  That  waa 
the  present  state  of  the  law.  The  general  rule,  if  anything  could  be  called 
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general  which  excepted   Hindus   and  Muhammadans,  remained  the  same       1888 
as  before.     With  regard  to  Hindus  and  Muhammadans,  it  was  forbidden      JAN.  16. 
to    administer  oaths  to  them,  except  in  those  special  cases  in  which  wit- 
ness himself  was  willing  to  take  an  oath  ;  and  it  was  provided  that  irregu-     APPEL- 
larity  should  not  affect  the  validity  of  the  proceeding."  LATE 

Then  came  the  present  Indian  Oaths  Act  (X  of  1873)  with  which  I  am  CRIMINAL, 
immediately  concerned  in  this  case.     That  Act  by  s.  6  maintained  the 
solemn  affirmation   which  had  been  substituted   for  oath  by  its  predeces-  101.207- 
sors,  Act  V  of  1840  and  Act  VI  of  1872,  so  far  as  Hindu  or  Muhammadan    8  A-VB.N. 
witnesses  wore  concerned.     The  section  provides  that  "where  the  witness,    (1888)  86, 
interpreter,  or  juror  is  a  Hindu  or  Muhammadan,  or  has  an  objection  to 
making  an  oath,  he  shall,  instead  of  making  an  oath  make  an  affirmation  ;" 
and  that  "in  every  other  case  the  witness,  interpreter  or  juror  shall  make 
an  oath."     S.  13  of  the  enactment  in  reproducing  the  [217]  provisions  of 
8.  5  of  Act  VI  of  1872  enunciates  the  following  rule  : — 

"No  omission  to  take  any  oath  or  make  any  affirmation,  no  substitu- 
tion of  any  one  for  any  other  of  them,  and  no  irregularity  whatever  in 
the  form  in  which  any  one  of  them  is  administered,  shall  invalidate  any 
proceeding  or  render  inadmissible  any  evidence  whatever,  in  or  in  respect 
of  which  such  omission,  substitution  or  irregularity  took  place,  or  shall 
affect  the  obligation  of  a  witness  to  state  the  truth." 

The  law  stood  thus,  as  indeed  it  stands  now,  when  the  case  of  The 
Queen  v.  Anunto  Chuckerbutty  (1)  came  before  a  Division  Bench  of  the 
Calcutta  High  Court,  and  in  that  case  the  learned  Judges  (Kemp  and  Birch) 
held  that  s.  13  of  Act  X  of  1873  does  not  render  the  evidence  of  a  child  of 
nine  years  of  age  inadmissible,  if  the  evidence  has  been  advisedly,  and  not 
by  an  omission,  recorded  without  any  oath  or  affirmation.  A  similar 
question  arose  in  the  case  of  The  Queen  v.  Seioa  Bhogta  (2),  in  which  a 
Full  Bench  of  the  same  Court,  consisting  of  Couch,  C.J.,  and  Kemp, 
Jackson,  Phear  and  Markby,  JJ.,  were  concerned,  and  in  which  the  Bench, 
with  the  exception  of  Jackson,  J.,  laid  down  the  rule  that  the  word 
"omission  "  in  s.  13  of  Act  X  of  1873  includes  any  omission  and  is  not 
limited  to  accidental  or  negligent  omissions.  Both  these  cases  have  been 
relied  upon  before  me  by  the  learned  Public  Prosecutor  on  behalf  of  the 
Grown,  and  I  have  no  doubt  that  they  support  the  case  for  the  prosecution 
so  far  as  the  admissibility  of  the  evidence  of  the  girl  Musammat  Thakuri 
is  concerned. 

But  these  rulings  have  been  to  me  the  main  reason  for  having  con- 
sidered this  question  at  such  length.  The  broad  question  is  whether  in 
the  case  of  a  witness  who  by  reason  of  tender  age  and  by  want  of  previous 
instruction  has  no  conception  of  the  obligations  of  an  oath  or  solemn 
affirmation,  whether  with  respect  to  the  future  life  or  as  to  the  punishment 
for  perjury,  can  give  legal  testimony  in  a  judicial  proceeding  for  purposes 
of  adjudication.  This  question  I  shall  consider  now,  because  it  is  on  the 
determination  of  this  question  that  the  ca&e  for  the  prosecution  against 
the  prisoner-appellant  Fatten  almost  entirely  depends. 

[218]  The  practice  of  the  English  Court  is  well  stated  in  Roscoe's 
Criminal  Evidence  (p.  116): — 

11  Where  a  case  depends  on  the  testimony  of  an  infant,  it  is  usual 
for  the  Court  to  examine  him  as  to  his  competency  to  take  an  oath 
previously  to  his  going  before  the  grand  jury,  and  if  found  incompetent 

(1)  H  6.  L.  R.,  295,  note,  (2)  14  B.  L,  R.  294, 
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1888       for  want  of  proper  instruction,  the  Court  will,  in  its  discretion,  put  off  the 
JAN.  16.     trial  in  order  that  the  party  may,  in  the  meantime,  receive   such  instruc- 
tion as  may  qualify  him  to    take  an  oath.     (Stark.  Ev.  94,  2nd  ed.)  This 
APPEL-     was    done    by    Rooke,  J.,  in    the  case  of  an    indictment  for   a  rape,  and 
LATE       approved  of  by  all  the  Judges  :  1  Leach,  430  (n)  ;  2nd  Bao.  Ab.  by  Gwill, 
CRIMINAL   ^77  ^n^-     ^n  application  to  postpone  the  trial   upon   this  ground  ought 
properly  to  be  made  before  the  child  is  examined  by  the  grand  jury,  at  all 
10  A.  207=  events  before  the  trial  has  commenced,  for  if  the  jury  are  sworn,  and  the 
SAWN,     prisioner  is  put  upon    his  trial  before  the    incompetency  of  the  witness  is 
(1888)  86.     discovered,  the  Judge   ought  not  to  discharge  the  jury   upon  this  ground  : 
I  Phill.  Ev.  19,  10th  ed.,  citing   R.  v.  Wade,  post,  tit,  Practice.   There  the 
witness  was  an  adult,  but  the  principle  seems  to  apply  equally  to  the  case 
of  a  child.     If  a  child  is  from  want  of  understanding   incapable  of  giving 
evidence  opon  oath,  proof  of  its  declaration  is  inadmissible  :  R.  v.  Tucker, 
1808,  M.  S.  ;  I  Phill.  Ev.    (10),  10th  ed..  Anon,  Lord    Kaym  cited  1  Atk. 
29." 

So  far  as  the  Indian  Courts  are  concerned,  the  earliest  trace  of  the 
practice  appears  from  a  circular  order  of  the  late  Nizamat  Adalat,  No.  I, 
dated  1st  February,  1828,  which  has  been  published  at  p.  28  of  Skipwith's 
Magistrate's  Guide.  The  circular  runs  as  follows  : — 

Any  children  who  may  not  appear  to  have  a  sufficient  sense  of  the 
nature  and  obligation  of  an  oath  shall  not  be  examined  at  all  in  any  crimi- 
nal trial  ;  their  depositions  may,  however,  be  taken  in  preliminary  enquir- 
ies and  be  placed  among  the  records  of  the   office  in  which  they    may  be 
taken,  not  as  evidence  in  themselves,  but  to  be  used  as  a  clue  to  evidence." 
It  does  not  appear  how  this  provision  could    have  had  the  force  of 
law,  but  we  find  that  the  Legislature  in  passing  Act  II  of  1855  made   the 
.     following  provision  in  s.  15  of  that  enactment : — 

"Any  person  who,  by  reason  of  immature  age  or  want  of  religious 
belief,  or  who,  by  reason  of  defect  or  religious  belief,  ought  not,  [219]  in 
the  opinion  of  such  Courts  or  persons,  to  be  admitted  to  give  evidence  on 
oath  or  solemn  affirmation,  shall  be  admitted  to  give  evidence  on  a  simple 
affirmation,  declaring  that  he  will  speak  the  truth,  the  whole  truth,  and 
nothing  but  the  truth." 

No  provisions  to  this  particular  effect  as  to  the  immature  age  of  the 
witness  with  reference  to  the  conception  of  the  obligation  of  an  oath  or 
solemn  affirmation  appear  to  have  been  reproduced  either  in  the  Oaths  Act 
(VI  of  1872)  or  in  the  present  Oaths  Act  (X  of  1873),  and  if  there  exists 
any  definite  legislative  provision  on  the  subject,  it  must  be  devolved  out 
of  s.  118  of  the  Evidence  Act  (I  of  1872)  or  s.  13  of  the  Oaths  Act  (X  of 
1873). 

The  question  then  is,  what  is  the  effect  of  these  provisions  of  the 
law?  In  other  words,  does  the  law  dispensa  with  oath  or  solemn  affirma- 
tion in  the  case  of  witnesses  who,  by  reason  of  tender  age  and  want  of 
instruction,  are  totally  incompetent  either  to  comprehend  the  spiritual 
obligations  of  an  oath  or  the  temporal  punishment  awarded  by  the  law  in 
the  cases  of  perjury? 

To  this  question,  as  I  have  already  said,  the  answer  of  the  Calcutta 
Court  is  that  omission  to  administer  an  oath  or  solemn  affirmation  does 
not  vitiate  the  evidence  of  the  witness,  even  though  such  oath  or  solemn 
affirmation  was  deliberately  omitted,  and  omitted  not  by  accident  or 
negligence,  but  because  of  the  immature  understanding  of  the  witness  for 
comprehending  the  solemnity  of  the  oath  or  solemn  affirmation. 
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It   seems    to    me,  with  profound    deference  to  the  majority  of  the       1888 
Calcutta  Full  Bench  in  the  Queen  v.  Seiva  Bhogta  (1),  that  the  rule  therein     J^N.  16. 
laid  down  has  the  effect  cf  virtually  abolishing  the  whole  of  the  principle  of 
oaths  and  solemn  affirmations  as  guarantees  for  securing    true  statements     APPEL- 
by  witnesses.     Indeed,  such  was   the    view   taken  in  that  case  by    an      LATE 
eminent  Judge,  Sir  L.  Jackson,  who,  in  dissenting  from  the  opinion  of  the  CRIMINAL, 
majority  of  the  Court,  went  on  to  say  : —  

"  It  seems  to  me  that,  in  framing  the  13th  section  of  the  Oaths   Act,    * 
it  was    intended    to  obviate  the  effect   of  any  evasion    on  the   part   of 
witnesses  or  mistake  on  the  part  of  officers  of  the  Court,  and  not  to  give  a    (1888'  86- 
power  to  Judges  or  Magistrates,  to  render  the  [220]  whole  Act  as  it  were 
ineffectual  by  perversely  or  erroneously  ordering  that  witnesses  should  not 
take  an  oath  or  affirmation." 

This  is  exactly  the  view  which  I  hold  in  this  case  wiLh  reference  to 
the  statement  made  in  the  witness-box  by  the  girl  Musammat  Thakur, 
to  whom  neither  an  oath  nor  a  solemn  affirmation  was  administered,  and 
deliberately  not  administered  because  the  learned  Judge  found  that  she 
had  not  attained  sufficient  maturity  to  comprehend  either  the  spiritual  or 
temporal  consequences  or  obligations  of  making  a  true  statement  in  the 
witness-box.  The  question,  then,  is  whether  the  girl's  evidence  is  admissible 
in  law  for  the  purposes  of  this  case.  To  use  the  words  of  Sir  L.  Jackson, 
"  it  seems  to  me  therefore,  that  the  Judge  in  this  case  having  been 
directed  by  law  to  examine  the  witness  in  question  upon  affirmation,  and 
having  determined  that  he  would  not  administer  such  affirmation,  the 
witness  has  been  examined  contrary  to  law  and  the  evidenceis  inadmissible." 
Whether  oaths  or  solemn  affirmations  have  any  intrinsic  utility  is  a 
question  which  it  would  be  out  of  place  to  discuss  here.  All  I  need 
say  is  that  the  Indian  Legislature  has  never  yet  accepted  the  entire  theories 
of  Jeremy  Bentham  on  this  point,  and  that  to  this  day  oaths  and  solemn 
affirmations  are  regarded  by  our  law  as  guarantees  against  perjury  ;  in 
other  words,  as  a  means  of  securing  ascertainment  of  truth.  Nor  is  the 
case  different  in  England,  because  even  there  encroachments  upon 
the  maxim  in  indicia  non  creditur  nisi  juratis  have  not  gone  so  far 
as  to  dispense  with  the  sanction  of  an  oath  or  solemn  affirmation.  To 
illustrate  this  I  will  only  read  a  passage  from  Taylor  on  Evidence, 
s.  1380  (8th  ed.)  :  "  Again  though  a  Peer  is  privileged,  while  sitting  in 
judgment,  to  give  his  verdict  upon  his  honour  and  was  also  permitted, 
under  the  old  law,  to  answer  a  bill  in  Chancery  upon  his  protestation  of 
honour  and  not  upon  his  oath,  he  cannot  be  examined  as  witness  in  any 
cause,  whether  civil  or  criminal,  or  in  any  Court  of  Justice,  whether  it  be 
an  inferior  Court  or  the  House  of  Lords,  or  in  any  manner,  whether  viva 
voce,  or  by  interrogatories,  or  by  affidavit,  unless  he  be  first  sworn  ;  for 
the  respect  which  the  law  shows  to  the  honour  of  a  Peer,  does  not  extend 
so  far  as  to  overturn  the  settled  maxim,  that  in  judicio  non  creditur  nisi 
juratis,  If,  therefore,  he  refuses  to  take  the  necessary  oath  or  affirmation 
he  will,  notwithstanding  the  privi-[22l]  leges  of  peerage  or  of  Parliament, 
be  guilty  of  a  contempt,  for  which  he  may  be  committed  and  fined." 

The  history  of  the  Indian  legislation,  as  already  stated  by  me,  does 
not  warrant  the  conclusion  that  the  Legislature  intended  to  make  a  radical 
departure  in  this  respect.  Indeed,  the  broad  conclusions  which  I  draw 
from  the  various  changes  which  the  Indian  Statute  Law  has  undergone  on 
the  subject  are  : — 

(1)  14  B.L.R.  294. 
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1888  First — that  whilst  the  limit  of  age  as  to  the  competency  of  witnesses 

JAN.  16.      was  removed,  the  general  principle  that  they  should  be  competent  to  give 
"  rational  answers"  to  questions  was  affirmed  ;  as  shown  by  s.  118  of  the 
APPEL-    present  Evidence  Act  (I  of  1872)  ; 

LATE  Secondly — that  the  necessity  of  oaths  or  solemn  affirmations  was 

maintained  and    imperatively  required,    as  shown  -by  s.  6  of  the  Indian 
Oaths  Act  (X  of  1873)  ; 
10  A.  207=  Thirdly — that  omissions  or  irregularities    in  the    administration  of 

8  A.W.N.    oaths  or  solemn  affirmations  were  to  be  overlooked  in  certain  cases  con- 
(1888)  86.     templated  by  s.  13  of  the  Indian  Oaths  Act  (X  of  1873). 

Adopting  the  opinion,  as  I  have  done,  of  Sir  L.  Jackson,  I  cannot 
but  hold  that  the  statements  made  by  Musammat  Thakuri  in  the  witness- 
box  were  not  admissible  as  evidence.  The  words  of  s.  6  of  the  Oaths 
Act  (X  of  1873)  sesm  to  me  to  be  not  merely  directory  but  imperative, 
and  I  hold  this  view  because  the  object  of  the  statute  natuarally  aims  at 
security  of  justice  and  guarantees  as  to  the  liberty  of  the  subject.  I  believe 
that  this  is  the  manner  in  which  statutes  of  this  description  are  interpreted 
by  Courts  of  Justice  in  England.  To  say,  then,  that  the  object  of  s.  13  of  the 
Oaths  Act  (X  of  1873)  was  to  practically  nullify  the  whole  of  the  enact- 
ment itself  is  a  proposition  which,  with  profound  respect  for  the  majority 
of  the  Full  Bench  of  the  Calcutta  High  Court,  I  find  myself  unable  to 
accept.  And  my  difficulty  in  endeavouring  to  accept  that  proposition  is  in 
no  small  degree  enhanced  by  the  fact,  that  the  very  next  clause  of  that 
same  statute,  viz.,  s.  14,  provides  that  "  every  person  giving  evidence  on 
any  subject;  before  any  Court  or  person  hereby  authorized  to  administer 
oaths  and  affirmations  shall  be  bound  to  state  the  truth  on  such  subject ;" 
and  whilst  s.  191  of  the  Indian  Penal  Code  provides  that  "  whoever 
[222]  being  legally  bound  on  an  oath  or  by  any  express  provision  of  law 
to  state  the  truth,  or  being  bound  by  law  to  make  a  declaration  upon  any 
subject,  makes  any  statement  which  is  false,  and  which  he  either  knows 
or  believes  to  be  false,  or  does  not  believe  to  be  true,  is  said  to  give  false 
evidence,"  s.  193  of  the  same  enactment  provides  a  punishment  of  seven 
years'  imprisonment.  How  a  person  who  by  reason  of  tender  years  is 
unable  to  comprehend  either  the  spiritual  or  the  legal  obligations  of  an  oath 
or  solemn  affirmation  can  be  regarded  as  competent  to  give  evidence  legally 
admissible,  and  to  be  understood  to  be  liable  to  such  penalties  under  the 
law,  is  a  matter  the  reasons  wherefor  I  find  myself  unable  to  conceive.  Yet 
such  is  the  practical  effect  of  the  ruling  of  the  majority  of  the  Court  in  the 
Calcutta  Fall  Bench  case ;  and  with  all  the  respect  which  I  feel  is  due  to 
such  an  authority,  I  cannot  help  feeling  that  if  the  principles  of  oaths  and 
solemn  affirmations  were  intended  to  be  repudiated  by  the  Legislature,  the 
simplest  course  would  have  been,  not  to  have  passed  a  statute  such  as  the 
Indian  Oaths  Act  (X  of  1873),  but  to  have  simply  repealed  the  earlier 
enactments  which  required  oaths  or  affirmations  as  a  condition  precedent 
to  adroissibility  of  the  evidence  of  witnesses  in  judicial  proceedings. 

In  the  case  now  before  me  the  case  against  the  prisoner-appellant 
Fatteh  depends  entirely,  as  the  learned  Sessions  Judge  points  out,  upon 
the  evidence  of  the  girl  Musammat  Thakuri,  to  whom  neither  an  oath 
nor  a  solemn  affirmation  was  administered,  for  the  simple  reason  that  she 
had  not  attained  sufficiently  mature  intelligence  to  comprehend  the  spiritual 
sanctity  or  legal  obligations  of  an  oath  or  solemn  affirmation. 

Holding  this  view  of  the  law  as  to  the  inadmissibility  of  Mussammat 
Thakuri's  evidence,  it  is  not  necessary  for  me  to  say  what  degree  of  credit 
J  would  attach  to  her  statement  as  a  matter  of  weighing  the  evidence  in 
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the  circumstances  of  this  case.     I  need  only  repeat  what  has  been  said  by       1888 
Blackstone  in  his  Commentaries  on  the  English  Law,  that  "  where  the      JAN.  16. 
evidence  of  children   is   admitted,   it   is   much  to  be  wished,  in  order        — — 
to  render  it  credible,  that  there  should  be  some  concurrent  testimony     APPEL- 
of  time,  place,  and  circumstances,  in  order  to  make  out  the  fact,  and       LATE 
that  the  conviction  should  not  be  grounded  solely  on  the  unsupported  CRIMINAL. 
[223]  testimony  of  an  infant  under  years  of  discretion."     And  because 
in  this  case  the  evidence  against  the  prisoner-appellant  Fatteh  isinadmis-   10  A-  207- 
sible  in  law,  I  hold  that  the  prosecution   has  failed  to  make  out  the  case     8  A.W.N 
against  him.     I  therefore  decree  his  appeal,  and,  setting  aside  the  convio-     (1888)  86. 
tion  and  sentence  passed  upon  him,  direct  that  he  be  released. 

As  to  the  prisoner-appellant  Maru,  I  have  already  said  enough  to 
indicate  that  there  is  sufficient  evidence,  irrespective  of  the  statements  of 
the  girl  Musammat  Tbakuri,  to  warrant  his  conviction.  The  provisions 
of  s.  167  of  the  Evidence  Act  (I  of  1872)  therefore  apply  to  his  case,  and 
I  dismiss  his  appeal  and  confirm  the  conviction  and  sentence  passed  upon 
him. 


10  A  223  (F.B.)-8  A.W.N.  (1888,98. 
FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight,  Mr.  Justice 
Brodhur.it,  Mr.  Justice  Tyrrell,  and  Mr.  Justice  Mahmood. 


MUHAMMAD  HUSAIN  AND  OTHERS  (Defendants)  v.  KHUSHALO 
(Plaintiff}.*     [23rd  January,  1888.] 

Civil  Procedure  Code,  ss.  32,  365,  366,  367,  368,  582,  587— Death  of  plaint  iff -respondent 
pending  appeal — Substitution  of  alleged  legal  representative  on  lier  own  applica- 
tion— Application  by  defendants-appellants  to  substitute  another  persrn  as  (rue 
legal  representative— Power  of  Court  to  determine  which  of  such  persons  is  the  true 
legal  representative. 

In  a  suit  for  declaration  of  title  to,  and  for  possession  of,  a  share  in  alleged 
ancestral  property  with  mesne  profits,  the  plaintiff  obtained  a  decree  in  the 
lower  appellate  Court  from  which  the  defendants  appealed  to  the  High  Court. 
Pending  the  appeal,  the  plaintiff  died  childless,  and,  on  her  application,  bis 
widow  was  substituted  for  him  as  respondent.  Subsequently  the  defendants- 
appellants  applied  to  the  High  Court  to  Luve  the  deceased's  father  brought  upon 
the  record  as  respondent,  alleging  that  he,  and  not  the  widow,  was  the  deceased's 
legal  representative  and  solely  entitled  to  be  placed  on  the  record  as  such.  The 
father  made  no  objection  to  the  proposed  substitution.  It  wis  common  ground 
that  either  the  father  alone  or  the  widow  alone  WHS  the  deceased  plaintiff- 
respondent's  true  legal  representative. 

Held  by  the  Full  Bench  (MAHMOOD,  J.,  dissenting)  that,  having  regard  to  the 
words  "as  nearly  as  may  be  "  and  "  as  far  as  miy  be  "  in  s.  532  of  the  Civil 
Procedure  Code,  ss.  365,  366  and  367  might  be  applied,  at  all  events  analogi- 
cally, to  the  case  so  as  to  enable  the  real  legal  representative  of  the  deceased 
plaintiff  respondent  to  be  ascertained  and  brought  upon  the  record  ;  that  the 
latter  portion  of  s.  582  did  not  limit  the  [221]  earlier  words  of  the  section  so  as 
to  make  s.  368  the  only  provision  applicable  to  the  case;  that  the  Court  of  record 
must'bave  an  inherent  pcwer  to  ascertain  whether  or  not  it  has  before  it  the 
proper  parties  to  an  appeal  if  the  question  be  substantially  raised  ;  and  that, 
therefore,  the  Court  could  and  should ,  either  before  or  at  the  heating  of  the  appeal, 
ascertain  and  determine  for  the  purposes  of  the  prosecution  of  the  appeal  the 
preliminary  question  whether  tbe  father  or  the  widow  was  the  legal  representative 
of  the  deceased,  and  should  act  accordingly. 

*  Second  Appeal  No.  1800  of  1S85,  from  a  decree  of  W.  B.  Barry,  Esq..  District 
Judge  of  Aligarb,  dated  the  15th  June,  1885,  reversing  a  decree  of  Maulvi  Samiullab 
Khan,  Subordinate  Judge  of  Aligarh,  dated  the  30th  June,  1883. 
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-4QQO  Held  also  by   the  Full  Bench  (MAHMOOD,  J.,  dissenting)  that  s.  32  of  the  Code 

did  not  apply  to  the  case,    and  that  if  it  did   apply,   it  would    be  the  duty  of  the 

JAN.  23.  Court  to  decide  whether  the  father  or  the  widow  was  the  legal  representative  of 

— ~~  the  deceased  plaintiff-respondent. 

FULL  Held  by  MAHMOOD,  J.,  contra,  that  the  effect  of  s.  582  read  wilh  s.  587  was  to 

BENCH.  place  the   defendants-appellants    in  the   position  o!   plaintiffs  and   the  deceased 

'  respondent   in   that   of  a    defendant  for  the   purposes  of  array  of  parties  ;    that, 

10  A   223  consequently  the  provisions  of  ss   363,  364,  365,  366  and   367  had  no  application 

that,  applying  s.  368,   the  Court  was  bound  to  implead  the   person  named  by  the 

defendants-appellants   as  a   respondent  to  the  appeal;  that,  applying  s.  32,   the 

8  A.W.N.  widow  occupied  a   position  which  gave  her  a  sufficient  prima  fade   status  to  be 

(1888)  98.  impeladed  as   respondent;   and   that   as  there   existed  no   authority  in  the  Code 

allowing  the  Court  to  hold  an   enquiry  whether  the  father  or  the  widow  was  the 

true  legal  representative  of  the  deceased  plaintiff-respondent,  the  Court  should 

bring  both   upon  the   record  as  respondents  and   proceed  to  decide  the   appeal 

after  hearing  both. 

Naiain  Dass  v.  Lajja  Ravi  (1),  Har  Narain  Siiigh  v.  Kharag  Singh  (2) 
Lakshmibai  v.  Balakrishna  (3)Rajmonee  Dabee  v.Chundir  Kant  Sandel  (DNaraini 
Kuar  v.  Durjan  Kuar  (5)  ann  Atliiappa  v.  Ayanna  (6)  referred  do. 

[P.,  10  A.  270,  R.,  10  A.  260  ;  66  P.R.  1894  ;  1  S.L.R.  41  (42).] 

THE  plaintiff  in  thia  ease,  Dipchand,  a  member  of  a  joint  Hindu 
family,  sued  Muhammad  Husain  and  others  for  a  declaration  of  title  to 
and  possession  of  a  one-sixth  share  of  alleged  ancestral  family  property, 
namely,  a  three-biswas  share  of  mauza  Pekhlani  with  mesne  profits.  The 
defendants  had  purchased  the  rights  and  interests  of  the  plaintiff's  grand- 
father, Duli,  in  the  property  at  a  sale  in  execution  of  simple  money-decree 
which  was  dated  the  19th  March,  1860. 

The  plaintiff  alleged  that  this  decree  "  was  not  for  a  debt  contracted 
for  the  benefit  of  the  family,  and  therefore  the  sons  and  grandsons  were  not 
bound  to  satisfy  it,  nor  were  their  shares  in  the  ancestral  property  trans- 
ferable in  satisfaction  thereof."  The  plaintiff  was  born  about)  three  months 
after  the  passing  of  the  decree,  and  the  ancestral  property  was  sold  about 
fifteen  months  [225]  after  the  plaintiff's  birth.  The  Court  of  first 
instance  (Subordinate  Judge  of  Aligarh)  on  the  30bh  June,  1883,  dismissed 
the  suit  on  the  ground,  inter  alia,  that  the  debt  for  which  the  property 
had  been  sold  was  one  in  respect  of  which  the  whole  family  estate  was 
liable.  On  appeal  by  the  plaintiff,  tbe  District  Judge  of  Aligarh  on  the 
15th  June,  1885,  held  that  the  plaintiff's  interest  in  the  property  did  not 
pass  by  the  sale  to  the  defendants,  and  gave  him  a  decree  for  possession 
of  the  share  claimed. 

On  the  9th  December,  1885,  the  defendants  appealed  to  the  High 
Court.  On  the  7th  May,  1886,  while  the  appeal  was  pending  the  plaintiff 
Dipchand,  died,  and  on  the  17th  July,  1886,  his  widow,  Musammat  Khu- 
shalo,  was  on  her  application  dated  the  30th  June,  1886,  made  respondent 
in  his  place  by  an  order  of  Straight,  J.  The  appeal  came  for  hearing  before 
Oldefield  and  Mahmood,  JJ.,  when  it  was  contended  for  the  appellants 
that  the  appeal  should  be  decreed  and  the  suit  dismissed,  as  on  the  death 
of  Dipchand  the  right  to  sue  did  not  survive.  The  Division  Bench 
referred  the  questions  involved  in  this  contention  to  the  Pull  Bench  for 
decision  ;  and  the  Full  Bench  held  that  the  benefit  of  the  lower  appellate 
Court's  judgment  would  survive  to  the  legal  representative  of  tbe  deceased 
plaintiff,  expressing  no  opinion  whether  such  representative  could  enforce 
the  whole  of  the  judgment  or  not  (7). 

(1)  7  A.  693.  (2)  9  A.  447.  (4)  4  B.  654. 

(4)80  440  =  10C.L,R.  437.       (5):2A.  738.  (6)  8  M.  300,    (7)  9  A.  131. 
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On  the  2nd  July,  1886,  the  following  application  was  made  by  Pandit       1888 
Sunder  Lai  on    behalf  of  the    defendants-appellants: — "In  the    above    JAN.  23. 
case  the  respondent  died  on  or  after  the  5th  May,  1886.     He  has  left  no 
issue.     He  was  living  with  his  father  Siba  Bam,  and,  so  far  as  the  peti- 
tioners  know,  Sita  Bam,  his  father  (if  anybody  is  at  all),  is  heir  and  legal 
representative  to  the  deceased  respondent.     It  is  therefore  prayed  that  the 
name  of  Sita  Bam  be  entered  of  the  record  as  respondent  in  place  of  the 
deceased  respondent."  (F.B).= 

SAWN 

On   the  25th  March,  1887,  the  appeal  came  for  hearing  before  Edge,    /18og)  OB 

C.  J.,  and  Mahmood,  J.  It  was  contended  on  behalf  of  the  defendants- 
appellants  that  Khushalo  had  been  wrongly  substituted  as  respondent  by 
the  order  of  the  17th  July,  1886,  and  that  the  proper  person  to  be  substi- 
tuted as  the  legal  representative  of  the  deceased  Dipchand  was  his  father 
Sita  Bam.  It  was  agreed  be- [226]  tween  the  parties  that  either  Sita 
Bam  alone  or  Khushalo  alone  was  the  true  legal  representative  of  the 
deceased.  No  objection  was  raised  on  behalf  of  Sita  Bam  to  the  effect 
that  be  was  not  the  legal  representative  of  Dipchand. 

With  reference  to  this  contention  and  with  the  consent  of  the  parties 
the  Division  Bench  ordered  that  the  appeal  and  the  application  made  by 
the  defendants-appellants  on  the  2nd  July,  1886,  to  substitute  Sita  Bam 
as  respondent  should  be  heard  together  by  a  Full  Bench  of  the  Court. 
The  appeal  came  for  bearing  before  the  Full  Bench  on  the  4th  April,  1887. 

The  Hon.  Pandit  Ajudhia  Nath,  for  the  appellants. — Dipohand  was  a 
member  of  a  joint  Hindu  family,  and  his  widow  oould  have  no  interest 
beyond  a  right  to  maintenance.  We  do  not,  however,  object  to  the  widow 
remaining  on  the  record  as  respondent  so  long  as  the  deceased's  father, 
Sita  Bam,  who  is  the  true  legal  representative,  entitled  to  execute  the 
lower  appellate  Court's  decree,  is  added. 

[Mr.  C.  H.  Hill,  for  Musammat  Khushalo. — This  is  a  complete  change 
of  front.  Till  now  it  has  always  been  contended  on  the  other  side  that 
Khushalo  was  wrongly  added  as  respondent  and  that  Sita  Bam  should  be 
substituted  for  her. 

EDGE,  C.  J. — I  do  not  see  how  two  respondents  with  divergent 
interests  can  both  remain  upon  the  record,  or  how  in  that  case  the  Court's 
decree  could  be  executed.] 

Then  I  say  that  Khushalo's  name  should  be  struck  out.  Under 
s.  587  of  the  Code  the  provisions  of  s.  582  apply  to  this  appeal.  By  reason 
of  s.  582,  Chapter  XXI  applies  to  the  case  and  also  ss.  28  and  32.  These 
sections  show  that  the  parties  are  in  a  different  position  in  appeal  from 
that  which  they  occupied  in  the  original  suit,  and  that  for  the  purposes 
of  substitution  of  parties  the  defendants-appellants  should  be  treated 
as  plaintiffs.  If  I  am  wrong,  then  s.  367  applies,  and  the  Court  may 
either  now  itself  determine  who  is  the  legal  representative  of  the  deceased 
plaintiff  or  stay  proceedings  until  the  fact  has  been  determined  in  another 
suit. 

[227]  [MAHMOOD,  J. — Why  should  you  implead  any  one  as  respond- 
ent ?  Does  not  Narain  Das  v.  Lajja  Earn  (l)  decide  that  if  you  do  not 
do  so  your  appeal  will  not  abate  ?] 

The  Full  Bench  in  that  case  did  not  deny  that  we  were  at  liberty  to 
apply  for  substitution  if  we  chose  to  do  so.  The  limitation  for  such  an 
application  is  that  provided  by  art.  178  of  the  Limitation  Act. 

(1)  7  A.  693. 
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1888  [EDGE,  0.  J. — Narain  Das  v.  Lajja  Bam  (1)  only  decided  that  the 

JAN.  33.     appeal  would  not  abate  if  the  defendant- appellant  did  not  apply  for  substi- 
tution within  sixty    days  from    the  death  of   the  plaintiff-respondent.     It 
FULL       did  not  decide  that  the  defendant-appellant  could  proceed  with  the  appeal 

BENCH  without  any  respondent  being  added.  If  the  appeal  succeeded,  how  and 
against  whom  could  it  be  drawn  up  or  executed  ?] 

It  is  difficult  to  answer  that  question,  having  regard  to  the  decision  of 

(F.B.)=  ^Q  -pujj  Benoh  j£y  CDjef  difficulty  is  caused  by  the  wording  of  art.  171  B 
of  the  Limitation  Act,  which  omits  all  reference  to  the  death  of  a  respond- 

(1888)  98.  enk  rpDe  vjew  expressed  by  Straight,  J.,  in  reference  to  that  article  has 
been  concurred  in  by  the  Calcutta  High  Court  in  Udit  Narain  Singh  v. 
Harogouri  Prosad  (2)  and  by  the  Madras  High  Court  in  Lakshmi  v.  Sri 
Devi  (3).  S.  582  of  the  Code  does  not  necessarily  prevent  the  application  of 
s.  367  to  this  case.  The  words  "  so  far  as  may  be"  and  "  include  "  (not 
"  mean  ")  show  that  a  plaintiff -respondent  may  be  treated  either  as  a  plain- 
tiff or  as  a  defendant  as  occasion  requires.  I  contend,  therefore,  that, 
reading  together  ss.  368  and  582,  we  are  entitled  to  have  Sita  Earn  placed 
on  the  record  as  respondent;  ;  and  that,  if  not  under  s.  367,  the  Court  has 
power  to  decide  whether  Sita  Ram  or  Khushalo  is  the  true  legal  repressen- 
tative  of  Dipchand. 

Mr.  C.H.  Hill,  for  Mussammat  Khushalo. — Our  application  was  made 
under  s.  365  of  the  Code  within  the  time  limited.  The  second  paragraph  of 
s.  366,  therefore,  does  not  apply,  and  the  Court  has  no  power  to  allow  any 
application  on  behalf  of  the  defendants  for  adding  another  person  as  legal 
representative. 

[MAHMOOD,  J.,  referred  to  Lakshmibai  v.  Balkrishna  (4).] 
[228]  The  Legislature  in  framing  s.  582  of  the  Code  did  not  intend  that 
an  appellant  should  occupy  the  position  of  a  plaintiff  and  a  respondent 
that  of  a  defendant  absolutely.  In  Narain  Das  v.  Lajja  Ram  (1),  the 
only  question  was  whether  the  appeal  bad  abated  because  no  application 
was  made  within  sixty  days  after  the  respondent's  death.  Everything  in 
the  judgments  relating  to  other  questions  is  obiter.  A  plaintiff  doas  not 
cease  to  be  plaintiff  after  an  appeal  has  been  instituted.  The  effect  of 
s.  582,  is  not  that  the  word  "plaintiff"  is  to  be  read  out  of  s.  365,  but 
that  the  word  "appellant"  is  to  be  read  into  that  section  when 
necessary.  S.  367  only  applies  to  cases  arising  under  s.  366,  that  is  to 
say,  to  cases  were  an  application  has  been  made  within  time  bj  the 
legal  representative  of  the  deceased  plaintiff.  On  general  principles  the 
sections  relating  to  the  death  of  a  plaintiff  ought  to  be  held  applicable  to 
plaintiffs  even  after  the  institution  of  an  appeal  in  which  the  plaintiff  is 
respondent.  The  appeal  is  virtually  a  rehearing.  From  beginning  to 
end  the  question  is  whether  the  plaintiff's  suit  shall  succeed  or  not.  The 
appeal  merely  gives  a  second  opportunity  to  the  defendant. 

[MAHMOOD,  J.— Take  the  analogy  of  the  House  of  Lords,  where  the 
appeal  abates  upon  the  death  of  either  party  pending  appeal,  and  the 
practice  is  to  obtain  an  order  of  revivor.  The  representative  of  the 
plaintiff-respondent  would  not  apply  for  revivor  ;  having  his  decree,  he 
would  not  be  interested  in  making  such  an  application.  It  would  be  made 
by  the  defendant-appellant,  who  wanted  to  get  rid  of  the  decree.] 

Here  the  appeal  does  not  abate  and  the  analogy  would  not  hold  good. 
The  words  in  s.  582  as  far  as  may  be"  mean  so  far  as  may  be  necessary 

(1)  7  A,  693.  (2)  12  0.  590.  (3)  9  M.  1.  (4)  4.  B.  664. 
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for  the  purposes  of  justice.     Surely  ife  would  defeat  the  ends  of  justice  to       1888 
forbid  the  parson  who  holds  the  decree  of  the  first  Court  to  obtain  the     JAN.  23, 

benefit  of  it,  and  to  allow  the  defendant-appellant  who  has  lost  in  the 

Court  below  to  appoint  any  person  he  pleases  to  support  the  lower  Court's      FULL 
decree.  BENCH. 

[EDGE,   C.J. — Supposing  that  we  refused  to  allow  the  defendant's        — — 
application  and  set  aside  the  lower  Court's  decree,  and  your  client  turned        '  *•     a 
out  not  to  be  the  true  legal  representative  of  Dipohand,  the  real  legal  repre- 
sentative would  not  ba  bound  by  our  decision,  nor  would  the  lower  Court's     8  A  W  N. 
decree  held  by  the  real  [229]  legal  representative  be  in  any  way  affected. 
In  that  case,  assuming  tha   appellant  to   have  acted  under  a  bona  fide 
mistake,  is   he  to  bring  a  fresh  appeal  ?     Such  an  appeal  might  be  out  of 
time.     It  comes  to   this  ;  either  an  appellant  who  succeeded  against  a 
wrong  respondent   might  get  execution  under  s.  583,  or  he  mighb  lose  his 
appeal  altogether  by  the  respondent  being  brought  on  the  record  against 
his  will.] 

I  contend  that  s.  365  applies  and  that,  therefore,  ss.  366  and  367 
(which  must  be  read  together  and  which  refer  only  to  cases  where  no 
application  under  s.  365  has  been  made  within  time)  do  not  apply ;  but 
if  the  Court  should  rule  otherwise,  then  I  ask  it  to  determine  the  ques- 
tion at  issue  under  s.  367. 

The  Hon.  Pandib  Ajudhia,  Nath,  for  the  appellants,  in  reply. — S.  365 
does  not  apply.  We  deny  that  Khushalo  is  the  "legal  representative" 
of  the  decayed.  We  can  apply  either  under  s.  366  or  under  s.  368.  The 
word  "or"  in  s.  366  should  be  read  disjunctively  from  the  preceding 
words,  and  the  second  paragraph  of  that  section  is  not  limited  to  oases 
where  no  application  has  been  made  by  the  representative  of  a  deceased 
plaintiff. 

EDGE.  O.J.,  and  STRAIGHT,  BRODHURST  and  TYRRELL,  JJ. — In 
this  case  one  Dipohand  brought  a  suit  against  Khwajal  Muhammad 
Husain  and  others,  in  whioh  he  claimed  a  declaration  of  title  to  a  share 
in  alleged  ancestral  property  in  mouza  Pekhiani,  possession  and  mesne 
profits.  It  is  not  necessary  on  the  present  occasion  to  consider  the 
questions  raised  by  the  defendants  in  defence.  Dipchand's  suit  was,  on 
the  30th  of  June,  1883,  dismissed  by  the  then  Subordinate  Judge  of 
Aligarh.  From  that  decree  Dipchand  appealed,  and  on  the  appeal  the 
Officiating  Additional  Judge  of  Aligarh,  on  the  15th  of  June,  1885,  made  a 
decree  in  favour  of  Dipchand  for  proprietary  possession  of  the  share 
claimed  by  him,  for  Bs.  624  profits  against  the  defendants  with  costs  in 
both  Courts,  and  for  mesne  profits  from  the  date  of  the  institution  of  the 
suit  to  the  date  of  the  delivery  of  possession  of  the  share.  From  that 
decree  the  defendants  brought  an  appeal  under  s.  584  of  the  Code  of  Civil 
Procedure  to  this  Court. 

After  the  appeal  to  this  Court  had  been  filed,  Dipchand,  who  was  the 
respondent,  died  childless.  After  the  death  of  Dipchand  [230]  his  widow, 
Musammat  Khushalo,  was  her  own  application  brought  upon  the  record 
as  the  legal  representative  of  the  deceased  respondent,  Dipchand.  Subse- 
quently the  appellants  applied  to  the  Court  to  have  Sita  Ram,  the  father 
of  Dipchand,  brought  upon  the  record  as  the  legal  representative  of  Dip- 
chand, alleging  that  Sita  Ram  and  not  Mussammat  Khushalo  was  the 
heir  and  legal  representative  of  the  deceased  respondent,  and  contending 
that  Sita  Ram,  and  he  only,  should  be  on  the  record  as  the  legal  represen- 
tative of  the  deceased  respondent.  Sita  Ram  has  not  objected,  and  we 
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1888       understand  that  he  does  not  intend  to  object  that  he  is  not  the  legal  repre- 
JAN.  23.     sentative  of  the  deceased  respondent.     As  it  appeared  to  the  Judges  com- 
posing the  Bench  before  which  the  appeal  then  was,  and  to  which  the 
FCLL      application  was  made,  that  the  application  of  the  appellants  raised  ques- 
BBNCH.     tions  of  great  importance  upon  which  those  Judges  were  not  agreed,   it 
was,  with  the  consent  of   the  parties,  ordered   that  the  appeal  and  the 
10  A.  223    application  of  the  appellants  should  be   heard  by  the  Full  Bench.     The 
application  of  the  appellants  has  been   heard  by  the  Full  Bench,  and  as  it 
!A.w  H.    raisa(:|  questions  to  be  decided   preliminary  to  the  consideration  of  the 
88)  98.    appeai(  Up0n  which  questions  the  Full  Bench   was  not  agreed,  we  took 
time  to  consider  our  judgments. 

On  the  part  of  the  appellants  it  has  been  contended  that  as  they  allege 
that  Sita  Earn  is  the  legal  representative  of  the  deceased  respondent, 
Dipchand,  and  as  they  desire  that  Sita  Bam  should  be  made  the  respond- 
ent to  the  appeal  in  the  stead  of  the  deceased  respondent,  they  are 
entitled  by  virtue  of  ss.  368  and  582  of  the  Code  of  Civil  Procedure  to 
have  the  Court  enter  the  name  of  Sita  Ham  as  that  of  the  legal 
representative  of  the  deceased  respondent  upon  the  record  in  the  place  of 
the  deceased  respondent  and  to  the  exclusion  from  the  record  of  Musam- 
mat  Khushalo,  and  this  without  the  question  being  considered  as  to 
whether  Sita  Earn  or  Musammat  Kbushalo  is  in  fact  the  legal  represen  - 
tative  of  the  deceaeed  respondent.  It  is  common  ground  that  the  legal 
representative  of  the  deceased  respondent  is  either  Sita  Earn  or  Mussam- 
mat  Khushalo,  and  that  both  of  them  are  not  legal  representatives  of  the 
deceased  respondent.  On  the  part  of  Mussammat  Khushalo  it  has  been 
contended  that  she  is  entitled  to  show  that  she  and  not  Sita  Earn  is  the 
legal  representative,  and,  as  such,  the  only  person  [231]  to  be  on  the  record 
as  the  legal  representative  of  the  deceased  respondent;;  and  in  any  event  that 
as  her  name  has  been  entered  upon  the  record  as  that  of  the  legal  represen- 
tative of  the  deceased  respondent,  her  name  cannot  now  be  removed  from 
the  record  and  that  she  is  entitled  to  be  heard  upon  the  appeal. 

It  has  been  contended  that  the  question  has  been  concluded  by  the 
ruling  of  the  Full  Bench  of  this  Court  in  the  case  of  Narain  Das  v.  Lajja 
Bam  (1).  The  point  decided  by  the  majority  of  the  Court  in  that  case 
was  that  the  appeal  of  a  defendant  appellant  does  not  abate  by  reason 
only  of  his  omission  within  sixty  days  of  the  death  of  a  plaintiff-respon- 
dent to  make  application  to  the  appellate  Court  for  bringing  on  the  record 
the  legal  representative  of  the  deceased  plaintiff-respondent ;  or  in  other 
words,  that  arts.  171,  171-A  and  171-B  of  the  second  schedule  of  the 
Indian  Limitation  Act,  1877,  do  not  apply  to  such  a  case.  An  examina- 
tion of  the  order  of  reference  shows  that  that,  and  that  only,  was  the 
question  referred  to  the  Full  Bench  for  decision.  The  judgment  of  Straight, 
J.,  in  that  case,  at  page  697,  shows  expressly  what  be  considered,  and  we 
think  rightly,  to  be  the  sole  question  before  the  Full  Bench.  In  the 
course  of  his  judgment  he  said  :  "  The  whole  question  which  we  have  to 
consider  is  whether,  in  a  case  where  a  plaintiff-respondent  has  died,  and 
the  defendant-appellant  has  failed  to  make  an  application  that  the  name 
of  the  plaintiffs  legal  representative  be  entered  on  the  record  as  respondent 
in  his  place,  the  appeal  in  consequence  of  such  failure  abates."  It  is  true 
that  in  their  opinions  recorded  in  that  case  Petheram,  C.J.,  and  Mahmood, 
J.,  gave  expression  to  certain  obiter  dicta. 

Petheram,   C.J.,  thought  that  the  provisions  of  s.  368  of  the   Code 

7  A.  693. 
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of  Civil  Procedure  are  "  inapplicable   to  the  case  of  a  defendant-appellant       1888 
who  claims  no  debt   or  damages,  but  only  to  have  a  decree  which  has     JAN.  23. 
been  passed  against  him    reversed."  This  expression  of  opinion    of  the 
learned  Chief  Justice  may,  in  our  opinion,  ba   treated  as  obiter.     He  also 
held,  and  this  was  the  question  in  the  reference,  that  the  word  "defendant"     BENCH. 

in    art.    117-B   of  the  second   schedule    of  the  Indian   Limitation    Act 

must   be  construed   strictly  as  defendant  only  and  is   not   to  be   read  as 
"including  a   respondent,"  won  obstante   the   language  of  s.   582   of  the     ^•B-)  = 
Code   of    [232]    Civil   Procedure.     On   the  other    hand  it  was    held   by    .8  * W<N 
Mahmood,  J.,  at  pages  700  and  701  that  "the   word  'defendant,'  therefore,     (1888)  98> 
as  it  occurs  in  art.  171-B  of  the  Limitation  Act,  must  be  taken  to  include 
a  respondent,    and   there  is    nothing  to   suggest  that  any   distinction   is 
intended    between  a    plaintiff-respondent   and   a  defendant-respondent. 
Now  there  is  one  more  consideration   in   favour  of    my  view.     There  is 
nothing,  either  in  the   Civil   Procedure   Code  or  in   the   Limitation   Act, 
which  provides  for  or  imposes  the   duty  on  the   legal  representative   of   a 
deceased  respondent  (whether  plaintiff  or  defendant  in  the  original  action) 
to   apply   to   the  Court  for   having  his  name   placed  on  the   record  in 
substitution  for   the    deceased   party.     It  is   unnecessary   to   determine 
whether  such  an  application  could  be  entertained,  and,   if  so,  what  limita- 
tion would  govern  such  an  application." 

The  Full  Bench  of  the  High  Court  at  Calcutta  in  the  case  of  Udit 
Narain  Singh  v.  Harogouri  Prasad  (1)  to  which  reference  was  made  in 
the  argument,  decided  only  that  the  word  "defendant"  in  art.  171-B  of 
the  second  schedule  of  the  Indian  Limitation  Act  does  not  include  a 
respondent,  and  expressed  the  opinion  that  s.  582  of  the  Code  of  Civil 
Procedure  was  intended  to  affect  only  proceedings  under  that  Code. 

In  Lakshmi  v.  Sri  Devi  (2)  the  question  before  the  Full  Bench  of 
the  High  Court  at  Madras  was  whether  art.  171-B  of  the  second  schedule 
of  the  Indian  Limitation  Act  applied  to  the  case  of  a  deceased  respondent 
to  an  appeal.  The  questions  which  we  have  to  consider  are  not  questions 
which  it  was  necessary  to  consider  in  any  of  the  Full  Bench  cases  to 
which  we  have  referred. 

S.  582  of  the  Code  of  Civil  Procedure  enacts  that  "  the  appellate 
Court  shall  have,  in  appeals  under  this  chapter,  the  same  powers,  and 
shall  perform,  as  nearly  as  may  be,  the  same  duties,  as  are  conferred  and 
imposed  by  this  Code  on  Courts  of  original  jurisdiction  in  respect  of  suits 
instituted  under  chapter  V  ;  and  in  chapter  XXI,  so  far  as  may  be,  the 
words  'plaintiff,'  '  defendant,'  and  'suit'  shall  be  held  to  include  an 
appellant,  a  respondent,  and  an  appeal,  respectively,  in  proceedings  arising 
out  of  the  death,  marriage,  or  insolvency  of  parties  to  an  appeal.  The 
provisions  [233]  hereinbefore  contained  shall  apply  to  appeals  under  this 
chapter,  so  far  as  such  provisions  are  applicable. 

The  first  point  to  be  noticed  is  that,  in  appeals  under  chapter  XLI  of 
the  Code,  the  appellate  Court  has  and  can  "  perform,  as  nearly  as  may  be, 
the  same  duties  as  are  conferred  and  imposed  by  the  Courts  of  original 
jurisdiction  in  respect  of  suits  instituted  under  chapter  V."  The  words 
which  we  have  juet  quoted,  unless  there  be  something  in  the  section  to 
limit  their  application,  confer  and  impose  upon  an  appellate  Court  very 
wide  powers — powers  the  conferring  of  which,  we  think,  impliedly  author- 
ises, even  if  the  words  do  not  expressly  authorise  us,  as  an  appellate  Court, 
to  decide  for  the  purposes  of  the  prosecution  of  this  appeal,  or  to  have  it 

.  (1)  1H  C.  590,  (2)  9  M.  1. 
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1888       determined  by  an  independent  suit,    whether  Sita  Ram  or    Musammat 
JAN,  23.     Khushalo  is  the    legal  representative  of  the    deceased  respondent    as  a 

preliminary  question. 

FULL  If  the  words  in  s.  582  "  and  in  chapter  XXI,  so  far  as  may  be,  the 

BENCH      words  'plaintiff',  'defendant,'  and  '  suit '  shall  be  held  to  include  an  appellant 
a  respondent,  and  an  appeal,  respectively  in  proceedings  arising  out  of  the 
10  k.  223     death,"  &c.,  mean  or  are  to  be  read  as  "  provided  that  in  chapter  XXI,  so 
(P.B.)«      far  aa  may  bQ)  for  the  words  'plaintiff',  'defendant,'  and  'suit'  shall  be  read 
8  A. W.N,     appellant,  defendant,  and  appeal,  respectively,  in  proceedings  arising  out 
(1888)  98.    Of  the  death,"  &o.,  then  undoubtedly  the  earlier  words  of  the  section  are 
limited,  and  s.  368  of  the  Code  is  the  only  section   which   applies  to  the 
case,  and  with  some  startling  possible  result  in  cases  in  which  plaintiff- 
respondent  has  died  pending  an  appeal. 

O!-"To  take  a  possible  case,  a  defendant  appeals  against  a  decree  passed 
against  him.  Afterwards  and  before  the  appeal  has  come  on  for  hearing, 
therespondent  dies,  andia  the  mean  time  the  appellant  has  obtained,  as  here, 
a  stay  of  execution.  The  appellant,  we  will  assume, knowsthathehasnocase 
in  appeal  and  has  appealed  only  to  gain  time.  If  s.  368  is  the  only  section 
which  applies,  what  is  there  to  prevent  such  an  appellant  nominating  as 
the  legal  representative  of  the  deceased  respondent  a  creature  or  friend  of 
his  wiih  whose  collusive  assistance  he  could  postpone  upon  one  pretext  or 
another  the  hearing  of  the  apnjeal,  and  so  keep  the  true  legal  represen- 
tative of  the  deceased  respondent  out  of  the  fruits  of  the  decree  which 
[234]  the  deceased  respondent  had  obtained  below  ?  If  s.  368  alone 
applies,  such  an  appellant  need  only  make  an  application  to  the  Court, 
specifying  the  name,  description,  and  place  of  abode  of  any  person  whom 
he  alleges  to  be  the  legal  representative  of  the  deceased  respondent  and  whom 
he  desires  to  be  made  the  respondent  in  his  stead.  The  actual  legal  re- 
presentative of  the  deceased  respondent  could  not,  if  s.  368  alone  applies, 
get  upon  the  record,  and  would  not  be  entitled  to  be  heard  ;  and  could  not 
even  inform  the  appellate  Court  with  any  effect  that  it  was  proceeding 
with  the  hearing  of  an  appeal  in  which  it  had  not  before  it  the  proper 
parties  to  the  litigation.  In  such  a  case  the  actual  legal  representative  of 
a  deceased  respondent  might  have  in  his  hand  the  probate  of  the  will  in  his 
favour  of  the  deceased  respondent  granted  by  the  very  appellate  Court  before 
which  the  appeal  was  pending  ready  to  be  produced  to  the  Court ;  and  might 
be  able  to  show  by  the  very  record  of  the  case  under  appeal  that  it  was  an  un- 
disputed fact  that  the  person  nominated  by  the  appellant  was  not,  and  could 
not  be  the  legal  representative  of  the  deceased  respondent,  and  that  he,  the 
applicant,  was  the  legal  representative.  Is  the  Court  in  such  case  to  add  a 
mere  dummy  to  the  record  and  proceed,  with  the  knowledge  of  that  fact,  to 
go  through  the  farce  of  hearing  and  determining  an  appeal  in  which  the  Court 
is  aware  that  the  decree  which  it  may  pass  can  have  no  binding  effect  upon 
the  real  representative  of  the  deceased  respondent  ?  We  cannot  come  to  the 
conclusion  that  the  Legislature  intended  to  compel  a  High  Court,  or  any 
other  Court,  to  waste  its  time  in  the  hearing  and  determining  of  an  appeal, 
its  decree  in  which  the  Court  knows,  or  has  the  means,  if  it  may  appeal 
them,  of  knowing,  can  have  no  possible  binding  effect  upon  the  legal 
representative  of  the  deceased  respondent,  We  must  put  a  reasonable 
interpretation  upon  the  Act  and  assume  that  the  Legislature,  or  those  who 
may  have  been  responsible  for  the  framing  of  s.  582  of  the  Code,  intended 
at  the  time  when  that  section  was  framed  to  facilitate  and  not  to  obstruct 
the  administration  of  the  law  and  of  justice.  In  our  opinion,  this  Court, 
as  the  appellate  Court  dealing  with  this  appeal  and  the  application  of  the 
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appellant,  has  the  power    to  ascertain    under    the    circumstances,     as  a       1888 
preliminary  question,  whether  Sita   Ram  or  Musammat  Khushalo  is,    for     JAN.  33. 
the  purposes  of  the  decree  which  it  may  have  to  pass,    the  legal^ represen- 
tative of  the  deceased  respondent.  FULL 

[235]  If  we  are  mistaken  as  to  the  extent  of  our  power,  it  will  be  easy     BENCH, 
for  the  Legislature,    in  the   contemplated  Bill  for  amending  the  Code    of 
Civil  Procedure,  to  enact  that  an  appellate  Court  must,  in  the  case  of  the     10  *'  228 
death  of  a  respondent,  bring  upon  the  record,  as  the  representative  of  such 
deceased  respondent,  any  person  who    does  not  object  and  who  is   no-       *•»•»• 
minated  by  the  appellant,  and  such  person  only,  notwithstanding  that  it        '88j  98< 
appears  to  it  that  such  person  is  not,  and  cannot  be,  the  legal  representative 
of  the  deceased  respondent,  and  notwithstanding  that  the  actual  legal  repre- 
sentative of  the  deceased  respondent  desires  to  be  brought  upon  the  record 
to   protect  his  interests  under  the  decree  appealed  against  (1).     Probably 
such  a  question  as  the  present  could  not  have  arisen  if  the  powers  which  an 
appellate   Court  should  exercise  had  been  in  the  Code  specifically  dealt 
with  and  not  by  reference. 

It  has  been  suggested  on  the -authority  of  the  case  of  Athiappa  V. 
Ayanna  (2),  and  our  brother  Mahmood  so  considers,  that  s.  32  of  the  Code 
of  Civil  Procedure  would  apply  feo  this  case.  We  may  say,  with  all 
deference  to  the  opinion  of  our  brother  Mahmood,  that  in  our  judgment 
s.  32  does  not  apply  ;  if  it  does  apply  then  that  id  is  the  duty  of  the  Court 
to  decide  whether  Sita  Bam  or  Musammat  Khushalo  is  the  legal  represen- 
tative of  the  deceased  respondent.  The  material  part  of  that  section,  so 
far  as  this  question  is  concerned,  is  as  follows  :-- 

"  And  the  Court  may  at  any  time,  either  upon  or  without  such  appli- 
cation, and  on  such  terms  as  the  Court  thinks  just,  order  that  any 
plaintiff  be  made  a  defendant  or  that  any  defendant  be  made  a  plaintiff, 
and  that  the  name  of  any  person  who  ought  to  have  been  joined,  whether 
as  plaintiff  or  defendant,  or  whose  presence  [236]  before  the  Court  may  be 
necessary  in  order  to  enable  the  Court  effectually  and  completely  to  ad- 
judicate upon  and  settle  all  the  questions  involved  in  the  suit,  be  added." 

It  could  not  be  suggested  that  under  that  section,  if  it  applied,  a 
person  who  is  not  the  legal  representative  of  the  deceased  respondent  is 
"  a  person  who  ought  to  have  been  joined  "  as  the  legal  representative  of 
the  deceased  respondent.  Nor,  in  our  opinion,  could  such  a  person  who 
has  no  interest  whatsoever,  representative  or  otherwise,  in  the  suit  or  in 
the  appeal,  be  said  to  be  in  any  sense  "  a  person  whose  presence  before 
the  Court  may  ba  necessary  in  order  to  enable  the  Court  effectually  and 
completely  to  adjudicate  upon  and  settle  all  the  questions  involved  in  the 
suit  "  or  in  the  appeal.  If  is  be  contended  that  such  a  person  is  a  neces- 
sary party  to  the  appeal,  it  can  only  be  on  the  ground  that  one  of  the 

(1)  Act  VII  of   1889  I"  An  Act  to  amend  the.  Code  of  Civil   Procedure,  the  Indian 
Registration  Act,  1677,  and  the  Indian  Limitation  Act,  1877")  received   the  assent  of 
the  Governor  General  on  the  23rd  March,    1888,   and   will  come  into  force  on  the   1st 
July,  1888.     S.  32   (3)   provides  as  follows :— To  p.  368  the  following  shall  be  added, 
namely  :  The  legal  representative  of  a  deceased  defendant  may  apply  to  have  himself 
made  a  defendant  in  place  of  the  deceased  defendant  and  the  provisions  of  this  section, 
so  far  as  they  are  applicable,  shall  apply  to  the  application  and   to  the  proceedings  ana 
consequences  ensuing  thereon."     8.  53  (1)  provides   as   follows  : — "  In   s.  582,   for   the 
words  'the  words  plaintiff-defendant,  and  suit  shall  be  held  to  include  an  appellant,  a 
respondent,  and   an  appeal,  respectively,  the   following  shall   be  substituted,  namely, 
"  the  word  plaintiff  shall  be  held  to  include  a  plaintiff-appellant  or  defendant-appellant, 
the  word  defendant  a  plaintiff-respondent   or  defendant-respondent,  and   the  word  suit 
an  appeal." 

(2)  8  M.  300. 
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1888       Questions  which  bbe  appellate  Court  has  to  adjudicate  upon  is  as  to  whether 

JAN.  23      or  n°fc  ne  's-  as  m  ^b*8  case,  the  legal  representative  of  the  deceased  res- 

— —  '     pondent.     If  that  were  a  question  to  be  adjudicated  upon  and  settled    in 

FULL       the  appeal,  it  would  be  the  duty  pf  the  Court  to  decide  the  question,  and 

BENCH     D0'  as  we  in^er  is  our  brother  Mahmood's    opinion,  to  leave  it  undecided. 

'    To  leave   it   undecided  would  "be,  in    our  opinion,  to  show  that  such  a 

10  A.  223     person  was  not  a  necessary  party  to  the  appeal. 

(F.B.)«»  If  gita  Earn  is  fco  be  brought  on  the  record  as  the  legal  representative 

8  A.W.V.  of  the  deceased  respondent,  and  if  Musammat  Khushalo  is  to  remain  on 
(1888)  98.  the  record  also  as  the  legal  representative  of  the  deceased  respondent, 
which  of  them  is  entitled  to  be  heard  in  support  of  the  decree  below  ?  As 
the  deceased  respondent  has  admittedly  only  one  legal  representative,  on 
what  principle  or  rule  of  practice  should  we  hear  two  persons  as  his  legal 
representatives  in  argument  on  the  appeal  ?  And  further,  what  is  the 
decree  which  the  Court  should  make  in  case  we  dismiss  the  appeal  ? 
The  decree  in  such  a'case,  if  we  are  not  to  ascertain  which  of  those  two 
persons  is  the  legal  representative  of  the  deceased  respondent,  would  be 
dismissed  with  costs  to  the  respondents.  It  would  be  unjust  to  dismiss  it 
with  a  double  set  of  costs — one  set  for  the  respondent  who  was  not  brought 
upon  the  record  at  the  instance  or  with  the  consent  of  the  appellants,  and 
the  other  set  for  the  respondent  who  was  brought  on  the  record  on  the 
appli-[237]cation  of  the  appellants.  If  the  appeal  be  one  which  ought  to 
be  dismissed  with  costs,  the  only  course  for  the  Courb  to  adopt  would  be  to 
dismiss  the  appeal  with  one  set  of  costs  to  the  respondents  ;  and  in  that 
event  the  real  legal  representative,  instead  of  getting  one  full  S£t  of  costs, 
would  only  get  a  share  in  the  full  set.  It  cannot  be  doubted  on  the  author- 
ities that  the  decree  to  be  execute!  would  ba  the  decree  of  this  Court. 
How  could  it  be  executed  ?  It  may  be  doubted  whether  s.  231  of  the 
Code  of  Civil  Procedure  was  intended  to  apply  to  such  case.  If  Sita  Ram 
be  the  mere  creature  of  the  appellants — we  do  not  say  that  he  is — he  would 
not  join  in  an  application  for  the  execution  of  the  decree,  nor  would  he  apply 
for  the  execution  of  the  decree  for  the  benefit  of  himself  and  Musammat 
Khushalo.  If  Musammat  Khushalo  applied  for  execution  of  the  decree  for 
the  benefit  of  herself  and  Sita  Ram,  what  would  be  the  interests  of  Sita  Ram 
which  it  would  be  necessary  for  the  Court  by  its  order  under  s.  231  to  protect 
They  would  in  fact  ha  the  interests  not  of  Sita  Ram  but  of  the  appellants, 
and  the  protecting  of  the  interests  of  Sita  Ram  would  in  effect  deprive 
Musammat  Khushalo  of  a  moiety  of  the  costs  to  which,  if  she  be  the 
legal  representative  of  the  deceased  respondent,  she  would  be  entitled. 
S.  32  of  the  Code  of  Civil  Procedure  was  considered  by  a  Bench  of  this 
Court  in  the  case  of  Har  Narain  Singh  v.  Kharag  Singh  (I),  and  the 
corresponding  section  of  Act  X  of  1877  was  considered  by  a  Bench  of  this 
Court  in  the  case  of  Naraini  Kuar  v.  Durjan  Kuar  (2).  We  dissent  from 
the  view  taken  by  the  High  Court  at  Madras  in  Athiappav.  Ayanna  (3) 
and  are  of  opinion  that  s.  32  of  the  Code  does  not  apply  to  a  case  like 
this.  We  have  pointed  out  what  might  be  the  result  of  holding  that  we 
have  no  power  to  have  determined  in  another  suit  the  question  of  which  of 
these  two  persons,  Sita  Ram  and  Musammat  Khushalo,  is  the  legal  repre- 
sentative of  the  deceased  respondent,  or  to  decide  that  question  for  the 
purposes  of  the  prosecution  of  this  appeal. 

Different  considerations  arise  in  the  case  of  the  death  of  a  defendant 
before  decree  in  the  Court  of  first  instance.     A  person  does  not  as  a  rule 

(1)  9  A,  447.  (2)  2  A.  738,  (3)  8  M.  300. 
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bring  an  action  against  another  person  unless  he  has,  or  believes  he  has,  a       1888 
cause  of  action  ;  and  in  the  case  of  the  death  of  his  defendant  before  decree,     JAN.  33, 

he  would  not,  except  [238]  through  mistake,  nominate,  under  s.  368  of  the        

Code,  as  the  legal  representative  of  his  deceased  defendant,  a  person  who  FULL 
did  not  represent  his  deceased  defendant  or  his  estate.  If  he  did,  no  possi-  BENCH, 
ble  harm  could  oome  to  the  real  legal  representative  of  the  deceased  defend- 
ant, except  possibly  having  to  show  in  subsequent  proceedings  that  he  was  *•  221| 
the  legal  representative.  A  plaintiff  would  make  such  an  application  at  his  <F-B-1 
own  risk,  and  he  may  be  safely  left  to  put  upon  the  record  his  nominee  as  8  A-W.K. 
the  legal  representative  of  the  deceased  defendant.  But  the  case  is  other-  (J88&)  98. 
wise  when  a  person  claiming  to  be  the  real  legal  representative  of  a  deceased 
respondent  desires  to  be  put  on  the  record  to  protect  the  decree  obtained 
by  the  deceased  respondent,  and  to  obtain  the  fruits  of  that  decree  as 
speedily  as  possible.  If  a  judgment-debtor  dies  before  the  decree  has  been 
fully  executed,  the  holder  of  the  decree  must,  under  s.  234  of  the  Code, 
"  apply  to  the  Court  which  passed  it  to  execute  the  same  against  the  legal 
representative  of  the  deceased."  In  that  case  the  decree-holder  would 
have  to  satisfy  the  Court,  either  by  proof  or  admission,  that  the  person 
whom  he  proposed  to  proceed  against  was  the  legal  representative  of  the 
deceased  judgment-debtor.  An  appellant  would  have  no  greater  difficulty 
in  ascertaining  who  is  the  legal  representative  of  the  deceased  respondent 
and  bringing  him  before  the  Court  than  would  a  decree-holder  have  in 
ascertaining  who  was  the  legal  representative  of  his  deceased  judgment- 
debtor  and  bringing  him  before  the  Court.  Ss.  365,  366  and  367  of  the 
Code  may,  in  our  opinion,  having  regard  to  the  words  "  as  nearly  as  may 
be"  and  "  as  far  as  may  be"  in  s.582,  be  held  to  be  applicable  and  be  applied, 
in  any  event  analogically,  to  this  case  to  enable  the  real  legal  representative 
of  the  deceased  respondent  to  get  or  be  brought  upon  the  record,  and  to 
enable  this  Court  to  ascertain  whether  Sita  Earn  or  Musammat  Ehushalo 
is  the  legal  representative  of  the  deceased  respondent,  and,  as  such,  entitled 
to  be  heard  in  support  of  the  decree  obtained  below.  Assuming  for  the 
moment  that  there  are  no  words  in  s.  582  to  support  the  view  we  hold 
and  have  expressed,  we  would  be  prepared  to  hold  that  there  must  be  an 
inherent  power  in  a  Court  of  record  to  ascertain  whether  or  not  it  has  before 
itthe  proper  parties  to  a  first  or  second  appeal  if  the  question  be  substantially 
raised.  It  is  clear  to  us  that  when  a  respondent  to  an  appeal  has  died,  there 
[239]  can  be  no  hearing  and  determining  of  the  appeal  that  can  have  a 
binding  effect  upon  the  legal  representative  of  such  deceased  respondent  if 
such  legal  representative  be  excluded  from  the  record  without  having  been 
heard  to  show,  if  he  can,  that  he  is  the  legal  representative  ;  and  it  is 
equally  clear  to  us  that  an  appellate  Court  is  not  bound  to  hear  and 
determine  an  appeal  in  which  it  has  not  on  the  record  a  respondent.  In 
the  latter  case,  it  would  not  be  contended  that  any  decree  which  might  be 
passed,  except  one  dismissing  the  appeal,  would  be  other  than  fruitless. 
So  far  as  the  legal  representative  of  a  deceased  respondent  or  the  estate  of 
a  deceased  respondent  would  be  concerned,  we  can  see  no  difference  between 
a  case  in  which  the  legal  representative  who  applies  to  be  put  on  the 
record  is  excluded  from  the  record  without  having  been  heard  and  one  in 
which  there  is  no  respondent  in  appeal  on  the  record.  We  may  observe 
that  the  High  Court  at  Bombay  in  Lakshmibai  v.  Balkrishna  (1)  and  the 
High  Courb  at  Calcutta  in  Rajmoonee  Dabea  v.  Chunder  Kant  Sandel  (2) 
considered  that  they  might  in  those  cases  apply  the  principle  of  anology. 

(1)  4  B.  664,  (2)  8  0.  440  =  10  O.L.R,  437, 
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1888       We  have   had   the  opportunity   of.  considering  the  draft  judgment  of  our 
JAN.  23.     brother   Mahmood  and  the  eases   referred  to  in  it.     We  regret  that  we 

cannot  agree   with  that  judgment.     In  our  opinion  we  can  and  should, 

FULL       either  before  or  at  the  hearing  of  this  appeal  and  as  a  preliminary  question, 
BENCH,      ascertain   and  determine  for  the  purposes  of  the  prosecution  of  this  appeal 

the  question  as  to  whether  Sita  Earn  or  Musammat  Khushalo  is  the  legal 

10  A.  223^  representative  of  the  deceased  respondent,  and  should  act  accordingly. 
(F.B.)a  MAHMOOD,  J. — The  preliminary  question   which  requires  determi- 

8  A.W.  N.  cation  in  this  case  has  arisen  from  the  following  facts: — On  the  20th  of 
(1888)  98.  December,  1881,  one  Dipchand  sued  the  present  defendants-appellants  for 
possession  of  certain  zamindari  shares  together  with  mesne  profits.  The 
suit  was  dismissed  by  the  Court  of  first  instance  on  the  30th  June,  1883, 
and  from  that  decree  an  appeal  having  been  preferred  by  Dipchand,  the 
lower  appellate  Court,  reversing  the  decree  of  the  first  Court,  decreed  the 
claim  on  the  15th  June,  1885.  From  that  decree  the  defendants  prefer- 
red fehis  appeal  on  the  9fch  December,  1885,  and  the  appeal  was  admitted 
and  is  still  pending  in  this  Court.  On  or  about  the  5th  May,  1886, [240] 
the  plaintiff-respondent  died  childless,  leaving  his  father,  Sita  Ram,  and 
a  widow,  Musammat  Khushalo,  and  it  does  not  appear  whether  there  is 
any  other  person  claiming  to  be  the  legal  representative  of  the  deceased. 
On  the  30th  June,  1886,  an  application  was  presented  to  this  Court  by 
Musammat  Khushalo,  claiming  to  be  the  legal  representative  of  the  decea- 
sed and  praying  that  her  name  might  be  substituted  as  respondent  to  the 
appeal,  and  this  prayer  was  granted  by  order  of  my  brother  Straight  on  the 
17th  July,  1886.  On  the  2nd  July,  1886,  an  application  was  made  on  behalf 
of  the  defendants-appellants,  stating  that  the  respondent,  Dipcband,  died 
childless  on  or  after  the  5th  May,  1886,  and  that,  so  far  as  the  defendants 
appellants  (petitioners)  were  aware,  the  sole  heir  of  the  deceased  was  his 
father,  Sita  Earn,  and  praying  that  his  name  might,  therefore,  be  substituted 
for  the  deceased  as  respondent  to  this  appeal.  This  application  has  not  yet 
been  granted,  and  has  given  rise  to  one  of  the  points  which  require  deter- 
mination in  this  case.  The  appeal  originally,  came  on  for  hearing  before  a 
Division  Bench  of  the  Court  consisting  of  Oldfield,  J.,  and  myself,  and, 
for  the  reasons  stated  in  the  order  of  30th  July,  1886,  the  Bench  referred 
the  case  to  the  Full  Bench  for  consideration  of  the  legal  effect  of  Dip- 
chand's  death  as  to  the  question  whether  the  cause  of  action  survived  in 
favour  of  his  legal  representative.  The  question  was  decided  in  the  affirm- 
ative by  the  Full  Bench,  and  the  appeal  coming  on  for  hearing  before 
the  learned  Chief  Justice  and  myself,  it  was  contended  on  behalf  of  the 
defendants-appellants  that  Musammat  Kbushalo  had  been  wrongly  substi- 
tuted as  respondent  to  the  appeal,  and  that  the  proper  person  who  should 
have  been  substituted  as  the  legal  representative  of  the  deceased  Dipchand 
was  his  father,  Sita  Earn,  whom  the  defendants-appallants  had  by  this 
application  sought  to  implead  as  respondent  to  the  appeal.  In  view  of  the 
points  raised  by  this  contention,  the  learned  Chief  Justice,  by  his  order  of 
the  25th  March,  1887,  directed  that  the  case  was  to  be  heard  by  a  Full 
Bench  of  this  Court.  The  case  has  accordingly  been  heard  by  the  whole 
Court  so  far  as  the  preliminary  question  is  concerned,  and  in  dealing 
with  that  question  it  is  necessary  with  reference  to  the  arguments 
addressed  to  us  afc  the  bar,  to  consider  the  following  points  : — (1)  Whether 
the  order  of  17th  July,  1886,  whereby  Musammat  Khushalo's  [241] 
name  was  brought  upon  the  record  as  the  legal  representative  of  the 
deceased  plaintiff  respondent,  Dipchand,  can  be  interfered  wibh  by  us  at 
this  stage.  (2)  If  so,  whether  she  has  been  rightly  brought  upon  the  record, 
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as  such  representative,  and  should  occupy  that  position  for  the  purposes 
of  this  appeal,  notwithstanding  the  objection  of  the  defendants-appellants. 
(3)  Whether  the  defendants-appellants  are  either  required  by  law  or 
entitled  to  make  the  application  whereby  they  pray  that  the  name  of  Sita 
Ram  may  be  brought  upon  the  record  as  the  sole  legal  representative  of 
the  deceased  plaintiff-respondent,  Dipchand.  (4)  Wbe  bar  both  Mussam- 
mafe  Khushalo  and  Sha  Ram  should  be  ioapleaded  as  respondents  to  this 
appeal.  (5)  Whether  the  law  requires  that,  as  a  condition  precedent  to 
the  further  hearing  of  the  appeal,  the  Court  should  decide  the  question 
whether  Muasammat  Khushalo  or  Sita  Ram  is  the  true  representative  of  the 
deceased  plaintiff-respondent,  Dipchand. 

As  to  She  first  of  these  points,  it  is  enough  to  say  that  the  order  of  the 

17th  July,  1886,  whereby   Mussammat  Khushalo  was  substituted  for  the 

deceased  Dipchand  as  plaintiff-respondent,  was  passed  ex  parte  by  a  single 

Judge,  and  that  the  ratio  decidendi  upon  which  the  Full  Bench  ruling  of 

this  Court  in  Dubey  Sahai  v.  Ganeshi  Lai  (1)  proceeded  applies   to   this 

case,  and  that  ic  is,  therefore,  open  to  us,  as  the  Bench  required  to  dispose 

of  the  appeal,  to  consider  and  decide   whether  the  lady  has  been  properly 

brought  upon  the  record.     The  remaining  four  points  as  enunciated  by  me 

can  be  conveniently  dealt  together,    because  they  form  elements  of  one 

and  the  same  question  and  require  consideration  of  the  same  portions  of 

the  Civil  Procedure  Code.     That  question  is,  whether,  for  the  purposes  of 

the  array  of  the  parties  incident  upon  the  death  of  either  of  the  parties  to 

an  appeal,  the  provisions  of  s.  582  are  such  as  require  us  to  apply  the 

provisions  of  Chapter  XXI  of  the  Code,  regardless  of  the  position  which 

either  party  held  in  the  Court  of  first  instance — that  is,  regardless  of  the 

question  whether  the  party  was  plaintiff  or  defendant  in  the  original  suit. 

I  confess  that  in  considering  this  question  as  a  member  of  the  Full  Bench 

of  this  Court,  my  difficulty  does  not  arise  so  much   out   of  the  provisions 

of  the  Civil  Procedure  Code  itself  as  from  the   con-[242]flicting    state   of 

the  case-law  upon  the  subject,  and  this  circumstance   renders  it  necessary 

for  me  to   consider  the  exact  effect  and  bearing  of  the  various   rulings 

which  were  cited   and  relied   upon  at    the    hearing    of    this    case,  with 

reference  to  the  changes  which  s.  582  of    the  Civil  Procedure  Code    has 

undergone  since  it   first    appeared    in    the    Code  of  1877.     The  section 

as  it   originally    appeared    in  the  Coda  of  1877    ran  as  follows  :     "  The 

appellate  Court  shall  have  the  same  powers  in  appeals    under  this  chapter 

as  are  vested  by  the  Code  in  Courts  of  original  jurisdiction    in    respect   of 

suits  instituted  under  Chapter  V.     The  provisions  hereinbefore  contained 

shall  apply  to  appeals  under  this  chapter  so   far    as    such    provisions  are 

applicable."     By  s.  88  of  Act  XII  of  1879  the  following  words  were  added 

to  the  first  paragraph  of  the  section  : — "and  in  ss.  363  and  365    the   word 

'plaintiff'  shall  be  held  to   include  an  '  appellant.'      Whilst    the    section 

stood  thus,  the  Calcutta  High  Court  in  Rajamonee  Dabee  v.  Chunder  Kant 

Sandel  (2)  held  that,  notwithstanding  that  s.  582    of    the    Code   of   Civil 

Procedure  does  not  expressly  direct  that  the  word  '  plaintiff  '  occurring  in 

s.  366  shall  be  held  to  include  an  "appellant,"  yet  the  power  conferred  by 

s.  366  on  the  Court  of  original  jurisdiction  to  award  costs  against  the  estate 

of  a  deceased  plaintiff  may  by  analogy  be   taken  to  be   conferred  on    the 

appellate  Court.     And  in  laying  down  this  rule    the  learned  Judges  of  the 

Calcutta  High  Court  followed  the  ruling  of  the  Bombay    High    Court    in 

Lakshmibai  v.  Balkrishna  (3),  in  which,  with    reference   to  ss.   363,  365, 


(1)  1  A,  34, 
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(2)  8  C.  440-10  C.  L.  R.  437. 
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1888       368,  and  582  of  the  Code  of  1877,  it  was  held  that  a  procedure   analogoug 

JAN.  23.     to  that  laid  down  in  S.  368  of  the  Civil  Procedure  Oode  (Act  X  of  1877) 

in  respect  to   the  death  of  a  defendant  must  be  applied  in  the  case  of  the 

FULL       death  of  a  respondent ;  and  that,  therefore,  where  a  respondent  dies  during 

BENCH,    the  pendency  of  an  appeal,  it  is  for  the  appellant  to  take  the  initiative,  and 

he  is  at  liberty  to  select  one  or  more  persons  to  defend  the  appeal  ;  and  no 

person  other  than  the  person    so  selected  has  a  right  to  forca  himself  into 

the  proceedings  and  to  claim  to  have  his  name  entered  as  representative 

'"'    of  tha  deceased  respondent  against  the  appellant's    consent.      It  was  also 

981    held  in  the  same  case  that  persons  so  introduced  on  the    record    may    or 

may  not  ba  the  real  representatives  of  the    deceased    respondent  ;  [243] 

but  the  merits  of  their  claim  to  be  such,  on  the  ground  of   any   right 

or  status,  such  as  that  of  adoption,  is  immaterial    to  the  determination  of 

the  appeal. 

Both  these  cases  are  strong  authority  for  showing  that,  even  as  the 
law  then  stood,  a  defendant-appellant  was  dealt  with  as  plaintiff  for  the 
purposes  of  the  array  of  parties  in  proceedings  arising  out  of  death,  ttc., 
although  s.  366  was  not  specifically  referred  to  in  s.  582  of  the  Code  as  it 
then  stood.  In  the  Calcutta  ease  just  cited  Mr.  Justice  Mitter  entertained 
no  doubts  in  the  matter,  but  Garth,  C.J.,  in  delivering  his  judgment  in  the 
case,  went  on  to  say  : — 

"  S.  582  of  the  Code  has  provided  that  in  ss.  363  and  365  the  word 
'  plaintiff  '  shall  be  held  to  include  an  '  appellant. '  If  the  provision  had 
been  made  with  regard  to  s.  366,  all  difficulty  in  this  case  would  have  been 
removed  ;  but  the  express  mention  of  ss.  363  and  365  and  the  omission 
of  s.  366  would  rather  lead  to  the  supposition  that  the  Legislature  did  not 
intend  a  respondent  to  have  his  costs  under  such  circumstances.  As  my 
learned  brother,  however,  is  disposed  to  put  a  more  liberal  interpretation 
upon  s.  582,  and  as  the  view  which  he  takes  appears  to  be  supported  by 
the  Bombay  High  Court  in  the  case  to  which  he  has  referred,  I  shall  not 
differ  from  him  on  this  occasion,  more  especially  as,  in  my  opinion,  the 
justice  of  the  case  is  entirely  in  accordance  with  that  view.  We  trust  that 
the  omission,  if  it  is  one,  may  be  supplied  in  the  Bill  to  amend  the  Civil 
Procedure  Code,  which  is  now  before  the  Legislative  Council." 

The  Bill  to  which  the  remarks  referred  was  the  one  which  on 
passing  has  become  the  present  Civil  Procedure  Code  of  1882,  and  it  was 
probably  in  consequence  of  this  suggestion  that  s.  582  was  amended.  The 
words  inserted  by  s.  88  of  Act  XII  of  1879,  as  addition  to  the  first  para 
of  s.  582  of  the  Code  were  cut  out  and  the  following  words  substituted 
therefor  :  "  And  in  Chapter  XXI,  so  far  as  may  be,  the  words  '  plaintiff.  ' 
'  defendant,  '  and  '  suit,  '  shall  be  held  to  include  an  appellant,  a  respondent, 
and  an  appeal,  respectively,  in  proceedings  arising  out  of  the  death,  mar- 
riage, or  insolvency  of  parties  to  an  appeal."  The  main  question,  there- 
fore, before  us  is,  what  is  the  effect  of  these  alterations  upon  the  facts  of 
a  case  such  as  this  ?  In  other  words,  the  question  is  whether  [244]  the 
de/enda?iis-appellants  in  this  case  are  or  are  not  exactly  in  the  same  posi- 
tion as  to  the  array  of  parties  as  they  would  have  been  if  they  had  been 
plaintiffs  in  the  original  suit  and  the  death  of  the  defendant  had  occurred 
during  the  pendency  of  the  suit. 

I  should  have  had  no  difficulty  in  answering  this  question  in  the 
affirmative  but  for  fihe  fact  that  in  the  Full  Bench  ruling  of  this  Court  (1) 
in  Narain  Das  v.  Lajja  Ram,  in  which  I  had  the  misfortune  of  being 

(I)  7  A.  693. 
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in  the  minority  of  one,  there  is  a  great  deal  in  the  ratio  decidendi  adopted  1888 
by  the  majority  of  the  Court  which  clashes  with  my  views  upon  this  JA^.  23. 
point.  The  general  effect  of  the  view  adopted  by  the  majority  of  the 
Court  in  that  case  is  that,  even  for  the  purposes  of  the  array  of  parties  to  FULL 
an  appeal  arising  out  of  the  incident  of  the  death  of  one  of  the  parties,  BENCH 
a  plaintiff  continues  to  be  a  plaintiff  and  a  defendant  a  defendant  for  the 
purposes  of  Chapter  XXI  of  the  Civil  Procedure  Code,  notwithstanding  10  *•  22^ 
a.  582  of  the  Code  of  1882.  In  other  words,  the  effect  of  the  ratio  (FB.>  = 
decidendi  of  that  ruling  is  to  hold,  as  I  pointed  out  in  Rameshar  Singh  v.  ' 
Bisheshar  Singh  (1)  and  again  in  Grant  v.  The  Oudh  and  Rohilkhand  -1888)  98- 
Railway  Company  (2),  that  it  is  not  the  duty  of  a  defendant-&nnQl\&nt  to 
implead  any  one  as  respondent  upon  the  death  of  a  plaintiff-respondent. 
In  the  last-mentioned  case  (which  has  not  been  reported  in  the  authorised 
reportsj  I  said  :  "  Cases  have  occurred  within  my  own  experience,  in 
which,  during  specially  unhealthy  seasons,  both  the  appellant  and  the 
respondent  have  died,  and  in  which  there  is  so o&e  difficulty  in  knowing 
how  to  act.  In  this  case  the  difficulty  would  have  been  considerably 
enhanced  if  the  plaintiff  were  not  also  the  applicant  and  if  the  defendant  had 
not  occupied  the  same  defensive  position  before  us  as  he  occupied  in  the 
Court  below.  This  would  be  the  result  of  the  ruling  of  the  Full  Bench  in 
Narain  Das  v.  Lajja  Ram  (3)  to  which  I  was  a  party,  but  in  which  I  had 
the  misfortune  to  differ  from  the  late  learned  Chief  Justice  and  my  other 
learned  colleagues  regarding  the  interpretation  to  be  placed  upon  a  clause 
of  s.  582,  Civil  Procedure  Code,  which  happens  to  have  been  drafted  and 
submitted  by  myself  to  the  Legislature  word  for  word  as  it  now  stands. 
The  effect  of  the  judgment  of  the  majority  of  the  Court  in  that  case,  as  I 
pointed  out  in  Rameshar  Singh  v.  Bisheshar  Singh  (1)  is  that  the  appeal 
by  a  defendant  is  absolutely  [245]  free  from  abatement,  if  he  chooses 
to  decline  to  implead  any  person  to  represent  the  deceased  plaintiff- 
respondent,  and  the  appeal  would  go  on  for  ever  upon  our  file  if  no  one 
volunteered  as  representative  of  the  deceased  pZaiwfz^f-respondent.  Such 
is  not  the  interpretation  which  the  authors  of  the  clause  either  intend- 
ed or  could  accept ;  and  I  still  think,  with  due  reference  to  the  Full 
Bench  ruling  of  the  majority  of  the  Court,  that  the  ruling  will  prob- 
ably have  to  be  reconsidered  as  soon  as  we  have  a  case  where  the 
defendant- &vve\\eint  neglects — or,  to  put  the  point  more  strongly — 
deliberately  declines  to  implead  any  person  as  representing  a  deceas- 
ed plaintiff-respondent,  and  the  representative  of  the  latter  makes  no 
endeavours  to  appear.  And  I  may  respectfully  say  that  I  still  think  that 
just  as  it  is  the  duty  of  a  defendant  against  whom  a  decree  is  passed  when 
filing  his  appeal  to  implead  the  plaintiff  as  respondent,  so  it  is  his  duty  to 
implead  the  representatives  of  the  plaintiff  who  dies  before  the  appeal  is 
instituted,  for  it  is  obvious  that  in  such  a  case  no  appeal  could  be 
instituted  ex  parie,  and  DO  Court  would  admit  an  appeal  which  did  not 
name  any  respondent  at  all  or  named  a  respondent  who  was  admittedly  no 
longer  alive.  Nor  am  I  aware  of  any  juristic  reason  why  this  duty  of 
impleading  the  opposite  party  imposed  upon  the  appellant  should  vanish 
simply  because  the  plaintiff-respondent  has  died  after  and  not  before  the 
appeal  is  preferred.  Notwithstanding  the  high  authority  of  Petheram.  C.J., 
and  the  learned  Judges  who  followed  him,  I  humbly  venture  to  think  that 
the  views  expressed  by  me  are  in  accord  with  the  practice  of  the  House  of 
Lords  in  appeal  where  such  questions  arise,  if  not  also  of  the  other  Courts 

(1)  7  A.  734.  (2)  A.W.N.  (1886)  90.  (3)  7  A.693. 
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1888       °f  aPPeftl  m   England  itself.     In  the  absence  of  books  of  reference  on  this 

JAN  33,      subject    in  the   library   of  this  Court  I  have   not   been  able  to  study   the 

— —  '      matter,  and  I  have  indulged  in  these  obiter  dicta  principally  to  place  upon 

FULL      record  the  views  I  entertain  in  the  hope  that  when  the  Legislature  thinks 

BENCH     ^    to  amend  fcne  Civil  Procedure    Code,  they  may  perhaps  take  these 

observations  into  consideration." 

10  A.  223  It  is  just  possible  that   it  was   in  consequence  of  these   observations, 

(F.B,)  =     as  also  the  remarks    which  I  made  in  my    dissenting  judgment  in  the  Full 
8  A.W.N.     Bench  case  of  Narain  Das  v.  Lajja  Ram  (1),  the  Legislature  in  accepting 
{1888)  98.     Bill  No.  II  of  1887  (now    pending   before  the    Legislature)  to  amend    the 
Code  of  Oivil  Procedure,  proposed  in   [246]    s.  48  of   the  Bill  to  alter  the 
language  of  s.    582  of  the  Code  in  the   following  manner  :  "In  s.  582,   for 
the   words  'plaintiff,' '  defendant',   and   'suit'   shall    be   held  to  include  an 
appellant,  a  respondent,  and  an  appeal,    respectively,  the  following  shall  be 
substituted,    namely,  the    word  'plaintiff'    shall    be   held    to    include    a 
plaintiff-appellant  or  defendant-appellant  the  word  '  defendant '  a  plaintiff- 
respondent  or  defendant-respondent,  and  the  word  '  suit'  an  appeal"  (2). 

I  have  quoted  this  proposed  section,  not  because  it  can  be  utilised  as 
a  means  of  interpreting  the  Code  as  it  now  stands,  but  because  it  formu- 
lates in  specific  language  the  law  as  it  already  stands,  subject  of  course 
to  such  difficulties  as  have  arisen  out  of  the  case-law.  Some  of  the  cases 
which  have  given  rise  to  the  difficulties  have  already  been  cited  by  me, 
and  although  I  have  no  intention  of  repeating  what  I  said  in  my  dissenting 
judgment  in  the  case  of  Narain  Das  v.  Lajja  Bam  (1),  I  shall  deal  with 
that  case  as  the  central  point  from  which  this  Court  sitting  in  Full 
Bench  should  view  the  rulings  of  the  other  High  Courts  bearing  upon  the 
point  now  before  us. 

I  have  already  mentioned  what  the  Bombay  High  Court  ruled  in 
Lakshmibai  v.  Balkrishna  (3)  with  reference  to  the  Code  of  1877  ;  and  I 
may  add  that  a  similar  rule  was  laid  down  by  that  Court  under  the  present 
Code  in  Bai  Javer  v.  Hathi  Singh  Kesri  Singh  (4)  where  it  was  held  that, 
under  s.  368  of  the  Civil  Procedure  Code  (XIV  of  1882),  a  plaintiff  may 
have  the  representatives  of  a  deceased  sole  defendant  placed  on  the 
record,  so  that  he  may  continue  his  suit  against  them  ;  but  there  is  no 
section  which  allows  ths  representatives  of  a  sole  defendant  who  has  died 
to  be  placed  on  the  record  at  their  own  request ;  that  consequently  a.  582 
gives  no  authority  to  a  civil  Court  to  place  on  the  record  at  their  own 
request  the  representatives  of  a  deceased  sole  respondent,  and  that  such 
an  application  cannot  be  entertained.  It  is  clear  that  both  these  cases 
are  not  only  consistent  [with  what  I  said  in  the  case  of  Narain  Das  v. 
Lajja  Ram  (1),  but  go  somewhat  too  far  according  to  my  view  of  the  law. 
The  next  case  which  I  wish  to  cite  is  Soshi  Bhuson  Chand  v.  Grish  Chunder 
Taluqdar  (5)  where  the  [247]  Calcutta  High  Court  laid  down  a  rule 
wholly  in  accord  with  what  I  said  in  the  Fall  Bench  case  of  this  Court, 
because  the  learned  Judges  (Field  and  Beverley,  JJ.)  held  that,  having 
regard  to  s.  3  of  Act  XIV  of  1882,  it  is  clear  that  the  word  '  Code  '  in 
sch.  ii,  art.  171-B  of  Act  XIV  of  1877,  applies  to  the  present  Code  of  Civil 
Procedure  (Act  XIV  of  1882),  and  that,  tharefore,  the  word  "defendant" 
in  s.  363  of  that  Code  when  read  with  s.  582  must  be  held  to  include 
11  respondent." 

This  view  was,  however,    repudiated    by  the  Full  Bench  of  the  same 

(1)  7  A.  693.  (2)  See  Aot  VII  of  1888,  s.  53  (1).  (3)  4  B.  654. 

(4)  9  B.  56.  (5)  11  C.  694. 
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Court  in  Ddit  Narain  Singh  v.  Harogouri  Prosad  (1),  and  in  doing  so  the        1888 
learned  Judges  followed  the  ruling  of  the  majority  of  this  Court  in  the     JAN.  23. 
Full  Bench  case  of  Narain  Das  v.  Lajja  Ram  (2),  though  judging  from  the        — - 
report  of  the  case  I  cannot  but  feel,  with  due  deference,  that  the  attention       FULL 
of  the  learned  Judges  was  not  called  to  my  dissentient  judgment.     Nor     BENCH. 

can  I  help  feeling   that    the    learned  Judges    of  the  Full  Bench  of  the 

Madras  High  Court  in  dealing  with  a  similar  question  in  Lakshmi  v.  Sri    10  *•  225 
Devi  (3)  bad  not  directed  their  attention  to  the  reasons  upon    which  my 
humble  judgment  in  Narain  Das  v.  Lajja  Bam  (2)  proceeded  ;  and  I  make  •**• 

this  special  reference  to  what  I  said  at  pp.  700  and  701  of  the  authorised 
report. 

It  is  of  course  clear  that  like  the  Full  Bench  case  of  this  Court  in 
Narain  Das  v.  Lajja  Bam  12)  some  of  the  cases  before  the  other  High 
Courts,  which  I  have  just  cited,  turned  upon  the  interpretation  of  a  clause 
of  the  Limitation  Act  (XV  of  1877)  as  amended  by  s.  108  of  a  later 
statute,  namely,  Act  XII  of  1879.  I  suppose  no  one  who  has  studied 
the  rulings  in  those  cases  will  deny  that  in  interpreting  s.  582  of  the 
present  Code  of  Civil  Procedure  (Act  XIV  of  1882),  they  have  been 
materially  influenced  by  the  terms  of  an  earlier  statute,  namely,  the 
Limitation  Act  (XV  of  1877)  as  amended  by  Act  XII  of  1879.  I  have 
cited  these  cases  out  of  deference  to  the  learned  Judges  who  delivered 
judgments  in  those  cases  in  this  Court,  as  also  in  the  High  Courts  of 
Calcutta  and  Madras,  though  I  have  felt,  and  still  feel,  very  great  diffi- 
culty in  either  regarding  the  statutes  of  limitation  as  in  pari  materia  with 
the  Civil  Procedure  Code,  or  in  holding  that  a  later  statute,  such  as  this 
present  Civil  Procedure  Code,  is  to  be  interpreted  and  governed  by  an 
earlier  statute  which  deals  with  a  different  department  of  adjective  law. 
[248]  Having  so  far  dealt  with  the  most  important  cases  bearing  upon 
the  question  now  before  us,  I  wish  to  state  what  seems  to  me  to  be  a  sim- 
ple proposition  of  law,  consistent  as  it  is  with  juristic  reasoning.  We 
all  know  that  the  maxim  ubi  jus  ibiremedium  is  a  fundamental  principle 
of  our  law,  and  that  primarily  it  applies  only  to  causes  of  action  which 
have  to  be  dealt  with  by  Courts  of  original  jurisdiction,  that  is,  Courts  of 
first  instance.  But  the  principle  upon  which  the  maxim  is  based  is  appli- 
cable as  much  to  Courts  of  appeal  as  it  is  to  Courts  of  first  instance, 
that  is  to  say,  that  whilst  in  the  Court  of  first  instance  the  plaintiff  com- 
plains of  an  injury  ante  litem  motam,  in  a  CourS  of  appeal  the  main  com- 
plaint of  the  appellant  is  that  injury  has  been  done  to  him,  not  only  by 
the  act  of  the  opposite  party,  but  by  a  wrongful  exercise  of  jurisdiction 
by  the  lower  Court.  As  a  matter  of  juristic  reasoning,  there  is  no 
substantial  difference  between  the  position  of  a  plaintiff  in  the  original 
Court  and  that  of  an  appellant  before  the  Court  of  appeal,  whether 
such  appellant  was  plaintiff  or  defendant  in  the  original  Court.  The 
juristic  reason  is  simple,  namely,  that  the  maxim  amnia  praesumuntur 
rite  esse  acta  is  comprehensive  enough  to  include  not  only  acts  ante  litem 
motam,  but  also  the  acts  of  a  Court.  There  is,  therefore,  no  more  reason 
to  presume  that  a  defendant  has  committed  an  injury  than  there  is  to 
presume  that  a  plaintiff -respondent  has  obtained  a  wrong  decree  because 
of  the  error  of  the  lower  Court.  In  both  cases  the  presumption  of  law  is 
that,  till  the  contrary  is  proved,  acts  which  have  actually  occurred, 
whether  done  by  a  party  to  the  litigation  or  by  a  Court  of  justice,  were 
rightly  done.  And  if  I  am  right  so  far,  for  whom  is  it  in  a  case  of  appeal 

(1)  12  G,  590.  (2)  7  A.  693.  (3)  9  M,  1. 
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1888       to  show    that  the  decree  of  the  lower  Court  was  wrongly  passed  ?   Surely 

JAN.  23.      it"  's  n°t  for  him  who  was  obtained  a  judgment  in  his  favour,  but  for  him 

who  impugns  that  judgment,  to  show  chat  the  judgment  is  wrong ;  and  I 

FULL       find  it  extremely  difficult  to    conceive  how  an  appellant  can  be  exonerated 

BENCH,     from  this  duty  by  dint  of  the  simple  fact  that  be  happened  to  be  defendant 

in  the  original  Court.     And  if  this  is  so  I  fail  to  see  any  reason,  either  in 

10  A.  223    jurisprudence  or  law,  why  a    defendant-a,\)pel\a.nb   in  the    Court  of  Appeal 

(F.B.)=      should  be  placed  upon  a  footing   different  from    that  of   a  plaintiff  in   tbe 

l.W.N.     original  Court,  with  reference  to  the  array    of  parties,   for  the  purposes  of 

(1888>  98.     obtaining  his  remedy.     Such  remedy  [249]  in  the  Court  of  first   instance 

would  of  course  be  obtaining  a  decree  or  an  injunction,    and  in   the  Court 

of  appeal  the  remedy  aimed  at  would  be  the    reversal    of  a  judgment, 

decree,  or  injunction,  for,  whichever   the  case  may  involve,  the  principle 

remains  thatow?zza  praesumuntur  rite  esse  acta, 

Now,  dealing  with  this  point  somewhat  concretely,  I  suppose  nobody 
would  deny  that  a  defendant  against  whom  a  decree  has  been  passed  is 
the  person  who  must  complain  of  the  decree  if  be  chooses  to  impugn  it. 
Nor  do  I  think  anyone  would  deny  that  under  our  Code  of  Civil  Procedure 
it  is  not.  the  duty  of  the  successful  plaintiff,  but  of  the  defendant,  to  im- 
plead  some  one  as  a  respondent  to  the  appeal.  But  the  successful  plaintiff 
may  have  died  before  the  appeal  is  filed.  Whose  duty  then  would  it  be  to 
•  bring  the  proper  parties  before  the  Court  of  appeal  to  enable  that  Court  to 
adjudicate  upon  the  appeal  ?  Surely  it  would  not  be  the  duty  of  the 
successful  plaintiff  to  impugn  the  judgment  which  is  in  his  favour.  And 
if  this  is  so,  the  party  who  could  or  would  appeal  would  in  the  case 
supposed  be  the  defendant  who  had  been  unsuccessful  in  the  Court  below. 
It  is  accepted  as  a  sound  principle  of  adjudication  by  all  civilised  nations 
that  audi  alterant  partem,  and  how  is  the  appellate  Court  to  hear  the 
appeal  of  a  defendant- appellant  without  hearing  the  other  side  ?  And  how 
is  it  to  hear  the  other  side  if  the  de/endawZ-appellant  either  names  a  dead 
person  (a  pZainizjf-respondent)  or  does  not  name  any  living  person  as  the 
legal  representative  of  tho  deceased  ? 

It  seems  to  me,  therefore,  to  be  tbe  undoubted  duty  of  the  appellant, 
be  he  plaintiff  or  defendant  in  the  original  action,  to  implead  some  one  as 
respondent,  and,  if  the  opposite  party  is  dead,  to  implead  some  one  as  the 
legal  representative  of  the  deceased.  Such,  no  doubt,  would  be  tbe  case 
if  a  plaintiff-respondent  died  before  the  filing  of  the  appeal  by  the  defend- 
ant-appellant. And  for  what  reason  can  this  duty  vanish  if  the  death  of 
the  plaintiff-respondent  takes  place  not  before  the  institution  of  tbe  appeal 
but  during  the  period  of  its  pendency  ?  The  effect  of  the  ratio  decidendi 
of  tbe  ruling  of  the  Full  Bench  of  this  Court  in  Narain  Das  v.  Lajja 
Ham  (l)  can  suggest  only  one  answer,  namely,  that  the  appeal  must  remain 
pending  for  ever,  or  at  least  till  so  long  as  the  legal  [250]  representatives 
of  a  deceased  pZaintfz/f-respondent  do  not  apply  to  have  their  names  substi- 
tuted as  respondents.  To  tbe  question  arising  from  such  a  state  of  things 
tbe  ruling  of  the  Bombay  High  Court  in  Lakshmi  Bai  v.  Balkrishna  (2) 
and  in  Bai  Javer  v.  Hathi  Sing  Kesri  Sing  (3)  would  furnish  tbe  answer 
that  tbe  legal  representatives  of  tbe  deceased  p/aiw^-respondent  have  no 
locus  standi  to  make  an  application  to  be  substituted  as  representatives  of 
the  deceaped  ;  and  the  Full  Bench  ruling  of  the  majority  of  this  Court,  as 
also  the  Full  Bench  ruling  of  tbe  Calcutta  High  Court  and  Madras  High 
Court  would  lead  to  the  conclusion  that  a  defendant-appellant  can  choose  his 

(1)  7  A.  693.  (2)  4  B.  654.  (3)  9  B.  56. 
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own  time  for  making  an  application  to  implead  the  legal  representatives        1888 
of  a  deceased  pZaz'ttizjf-respondent,  the  appeal  in  the  meantime  being  free      JAN.  *3. 
from  liability  to  abatement.  

I  confess  that  I  find  it  extremely  difficult  to  hold  that  such  was  the  FULL 
intention  of  the  Legislature.  I  made  this  observation,  of  course,  with  BENCH. 
profound  respect  ior  the  rulings  which  I  have  cited  ;  and  with  equally 
profound  respect  I  may  observe  that  the  whole  difficulty  in  connection 
with  the  array  of  parries  has  arisen  oub  of  a  misapprehension  of  the 
juristic  principles  upon  which  our  Code  of  Civil  Procedure  is  based.  A  8- 
due  consultation  of  the  various  parts  and  Chapters  into  which  the  (1888;  98. 
Code  is  divided  will  show  that  the  essential  rules  governing  the  procedure 
of  the  Courtis  of- first  instance  from  the  body  of  the  statute,  and  those 
same  provisions,  mutatis  mutandis,  have  been  rendered  applicable,  not 
only  to  the  first  appellate  Court,  not  only  to  the  second  appellate  Court, 
but  also  to  the  Courts  exercising  civil  jurisdiction  in  miscellaneous  cases. 
Such,  stating  the  matter  briefly,  is  the  effect  of  ss.  582,  587  and  647  of 
the  Code ;  and  speaking  for  myself,  I  cannot  conceive  how  a  workable 
Code  could  be  framed  upon  better  principles.  The  Code  is,  as  we  all 
know,  the  outcome  of  the  labours  of  one  of  our  most  eminent  jurists, 
Lord  Hobhouse,  now  one  of  the  Lords  of  the  Privy  Council,  with  the 
co-operation  and  assistance  of  another  great  jurist,  Mr.  Whitely  Stokes, 
who,  in  the  position  of  Law  Member  of  the  Legislature,  is  no  doubt 
mainly  responsible  for  s.  582  of  the  Code  of  1882  as  it  now  stands. 
The  Code  so  framed,  is,  to  my  mind,  perfectly  clear,  and  if  difficulties 
[251]  have  arisen  in  this  Court,  as  also  in  the  other  High  Courts,  over  the 
matter  now  before  us.  it  is  due,  as  I  humbly  and  respectfully  think,  to 
some  misapprehension  of  the  method  upon  which  the  Code  has  been  framed. 
I  have  said  so  much  because  the  policy  upon  which  the  Legislature  has 
framed  a.  582  of  the  Code  cannot  be  fully  realised,  unless  it  is  accepted  that, 
as  a  pure  matter  of  codification  and  drafting  statutes,  it  would  be  nothing 
more  nor  less  than  clumsy  to  reproduce  or  repeat  in  the  appellate  chapters, 
or  in  tha  chapter  relating  to  miscellaneous  proceedings,  the  provisions  of 
the  procedure  already  well  defined  and  accurately  expressed  in  the  earlier 
chapters  of  the  Code,  and  which  provisions,  as  matters  ad  litis  ordinationem, 
are  as  suitable  for  appeals  and  miscellaneous  proceedings  as  for  regular 
original  suits. 

This  is  in  effect  what  I  said  in  one  of  the  cases  to  which  I  have 
already  referred  ;  and  since  I  am  sitting  again  as  a  member  of  the  Full 
Bench  of  this  Court,  which  can  overrule  the  ratio  delidendi  of  the  Full 
Bench  ruling  in  Narain  Das  v.  Lujja  Bam  (l),  I  must,  with  due  difference 
to  the  majority  of  the  Court  as  then  constituted,  repeat  what  I  held  in 
that  case,  namely,  that  the  object  of  s.  582  of  the  Civil  Procedure  Code  is 
to  obviate  the  necessity  of  repeating  the  provisions  of  chapter  XXI,  as 
also  to  make  them  applicable  to  appeals,  and  the  words  "appellant"  and 
"respondent,"  as  used  in  the  section,  include  both  plaintiffs  and  defend- 
ants in  an  appeal;  that  the  whole  Code  maintains  the  analogy  between 
the  position  of  a  respondent  and  that  of  a  defendant  for  the  purposes  of 
being  impleaded  and  brought  before  the  Court  ;  that  chapter  XXI  applies 
to  cases  where  a  plaintiff- respondent  had  died ;  and  that  in  such  a 
case,  and  where  no  application  has  been  made  within  the  period  prescrib- 
ed therefor,  praying  that  the  legal  representatives  of  the  deceased  be  made 
parties  in  his  place,  the  appeal  abates. 

To  this  view  I  still  adhere  ;  and  I  may  respectfully  say  that  I  do  so 

(i)  7  A.  693. 
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1888        partly  because  in  fche  reports  of  the  cases  already  cited  by  me  laying  down 
JAN.  23.      a  different  rule,    I  have  failed   to  trace   any  attempt  to  meet  the  reasons 

whicb  my  judgment  in  the  case  just  cited  relied  upoa.     Holding  these 

FULL       views  still,  I  need  only  say  that  not  only  s.  582  but  fihe  provisions  of  the 

BENCH,     whole  Code  of  Civil  Proced-[252]ure,  far  from    presenting  difficulties  of 

interpretation,   become  wholly   intelligible  and   consistent  when  s.  582  is 

A>          read  in  the  sense  in  which  I  respectfully    think   it  was  framed.     That 

•"•I83      sense  is  best   enunciated  in  the  second  paragraph  of  the  present   Bill  to 

fl888^9l     amend   ^e  Code,   namely,  that  "  the   word   'plaint'ty'  ?h"!i  b<>    held   to 

include  a  plaintiff-appellant  or  defendant- appellant,  the  word  '  defendant '  a 

plaintiff -respondent  or  defendant-respondent,  and  the  word  'suit'  an  appeal." 

In  this  view  of  the  matter,  the  points  before  us  become   very  simple 

because,  for  the  purposes  of  the  array  of  the  parties,  s.  582  read  wish  s.  587 

of  the  Civil  Procedure  Code  renders  the  provisions  of  chapter  XXI  of  the 

Code  relating  to  incidental  proceedings  arising  from    the  death  of  parties 

applicable  to  this  case  in  such  a  manner  that  the  appellant,   whether 

plaintiff  or  defendant  in  the  original  Court,  must  be  dealt  with  as  plaintiff 

for  the  purpose  to   which  that  chapter   relates.     And  if  I  am  right  so  far, 

I  need  only  refer  to  tbe  provisions  of  that  chapter  for  stating  my  view  of 

the  law.     S.  368  which   occurs  in  that  chapter  lays  down  inter  alia  that 

in  case  of  the  death  of  one  of  several  defendants  or  of  the  sole  defendant, 

the  plaintiff  may  make  an  application  to  the  Court,  specifying  the  name, 

description, •  and  place  of  abode  of  any  parson  whom   he  alleges  to  be  the 

legal  representative  of  the  deceased  defendant,  and  whom  be  desires  to  be 

made  the  defendant  in  his  stead."  The  section  further  goes  on  to  say  that 

the  Court  shiill  thereupon  enter  the  name  of  such  representative  on  the 

record  in  the  place  of  such  defendant,  and  shall  issue  a  summons  to  such 

representative  to  appear  on  a  day  to  be  therein  mentioned  to  defend  the 

suit;  and  the  case  shall  thereupon  proceed  in  the  same  manner  as  if  such 

representative  had  originally  been  made  a  defendant  and  had  been  a  party 

to  the  former  proceedings  in  the  suit,  provided  that  the   person  so   made 

defendant,  may  object  that  he  is  not  the  legal  representative  of  the  deceased 

defendant,  or  may  make  any  defence  appropriate  to  his  character  as  such 

representative." 

In  the  present  case,  whilst  the  defendants- appellants  insist  upon  im- 
pleading  Sita  Ram  as  the  legal  representative  of  the  deceased  Mussammat 
Khushalo,  as  the  widow  of  the  deceased,  far  from  objecting  to  be  impleaded 
as  respondent,  has  applied  to  be  so  [253]  impleaded,  though  the  applica- 
tion is  objected  to  by  the  defendants-&vpQ\\&nte.  Now,  in  dealing  with 
such  a  state  of  things,  the  law  ceases  to  present  any  difficulties  if  we 
interpret  s.  368  of  the  Code  in  the  sense  in  which  s.  582  of  tbe  Code 
intends  that  section  to  be  interpreted.  In  other  words,  the  provisions  as 
to  the  impleading  of  defendants  become  applicable  to  the  impleading  of 
respondents,  whether  such  respondents  were  plaintiffs  or  defendants  in 
the  original  suit.  And,  indeed,  I  am  prepared  to  go  further  and  say  that 
reaJing  s.  582  of  the  Code  as  a  whole,  the  section  confess  upon  the 
appellate  Court  all  the  powers  conferred  upon  the  Courts  of  original 
jurisdiction  in  connection  with  such  matter;  and  those  extensive  powers 
have  also  been  conferred  upon  the  Courts  of  second  appeal  by  s.  587  of 
the  Code.  Thus  not  only  s.  368  of  the  Code  become  applicable  to  this 
case,  but  also  the  all  other  sections  of  the  Code  as  to  the  array  of  the 
parties,  such  as  s.  22. 

To  put  tbe  matter  more  concretely  :  the  defendants- appellants  must  in 
ba  traa'ad    as    pliintiff*    and  the  plaintiff-respondent  Dipchand, 

168 


YI]  MUHAMMAD   HUSAIN  V.   KHUSHALO  10  All.  254 

deceased,  as  a  defendant.     On  this  hypothesis  there  is  no  question  of  the       1888 
death  of  a  plaintiff  in    this  case,    and  therefore  the  provisions  of  ss.  363,     JAN.  23. 
364,  365,  366,  and  367  have  no  application.     Upon  the  same  hypothesis, 
what  has  really  occurred  is  that   a  sole  "   defendant  "  has  died,  and  a      FULL 
dispute  has  arisen  as  to  who  is  his  legal  representative  for  the  purposes  of    BENCH, 
the  litigation.     The   de/enda?^s-apDellants    (who  mast    be    regarded    as     inT~^2!» 
plaintiffs)  state  that  the  deceased  respondent  (who  must  be  regarded  as         _ ' 
defendant)  lived  jointly  with  his  father,  Sita  Ram,  who  is  therefore,  as  a     '   '  ^~ 
surviving  m^mb^r  of  a  joint  Hindu  family,  the  legal  representative  of  foe    MB88  n8 
decease  •.  .i.;cl  it  is  only  him  whom  they   wish  to  implead  for  the  purposes 
of  carrying  on  this  appeal.     On  the  other  hand,  the  widow  of  the  deceased, 
Mu8ammat  Khusbalo,  wishes   to  force  herself  into  the  litigation,  in  spite 
of  the  wishes  of  the  appellants,  on  the  contention  that  her  husband  was 
separate  from  his  father,  and  that  she  is  therefore  his  legal  representative 
in  preference  to  his  father,  Sita  Ram. 

To  the  former  part  of  this  state  of  things  s.  368  of  the  Code  (reading 
it  as  I  do  in  the  light  of  ss.  582  and  587  of  the  Code)  is  fully  applicable. 
The  effect  of  that  section  so  interpreted  is  that  upon  the  application  of 
the  appellant,  the  Court  "  shall  "  enter  the  name  of  [254]  any  person 
whom  he  desires  to  implead  as  legal  representative  of  the  deceased  res- 
pondent. In  this  view  the  Court  has  no  choice  with  reference  to 
impleading  Sita  Ram,  because  the  provisions  of  the  statute  are  imperative. 
Then  as  to  the  latter  part  of  the  state  of  things  already  discribed  by  me, 
that  is,  the  application  of  Musammat  Khushalo,  the  provisions  of  the 
first  park  and  the  last  paragraph  of  s.  582  (read  with  s.  587)  are  appli- 
cable, and,  in  my  opinion,  the  claims  of  the  widow  to  be  impleaded 
in  the  action  must  be  dealt  with  upon  principles  of  s.  32  of  the  Code,  so 
far  as  they  are  applicable  to  the  array  of  the  parties  in  appeals.  The 
words  of  the  last  paragraph  of  s.  582  are  very  comprehensive  and  seem  to 
be  consistent  with  the  principles  upon  which  such  matters  are  dealt  with 
by  Courts  of  appeal  in  England,  for,  if  I  remember  rightly,  there  are  cases 
to  be  found  in  the  English  reports  where  even  third  persons  have  been 
made  parties  to  appeals  where  the  sound  discretion  of  the  Court  required 
such  a  course.  The  ruling  of  Lord  Selborne,  L.  C.  and  Brett  and  Cotton, 
L,  JJ.,  in  Haikham  v.  Markham  (I)  is  an  illustration  of  what  I  have  just 
said  ;  and  although  I  am  not  prepared  to  say  definitely  one  way  or  the 
other  that  our  powers  in  such  matters  under  our  Code  are  as  extensive  as 
those  of  the  Court  of  appeal  in  England  under  their  rules  of  procedure, 
I  think  I  may  say  that  the  principles  upon  which  those  Courts  pro- 
ceed furnish  a  good  guide  for  our  own  procedure  in  cases  of  doubt. 

Nor  is  the  view  which  I  have  taken  unsupported  by  the  authority  of 
the  Indian  case-law.  In  the  case  of  Athiappa  v.  Ayanna  (2)  Sir  Charles 
Turner,  C.  J.,  in  delivering  the  judgment  of  the  Court,  and  referring  to 
the  Bombay  ruling  in  Lakshmibai  v.  Balkrisnna  (S)  which,  as  I  have 
already  stated,  was  followed  in  Bai  Javer  v.  Hathi  Singh  Kesri  Singh  (4) 
went  on  to  say  :  "  While  we  agree  with  the  learned  Judges  of  the  High 
Court  of  Bombay  that  the  Court  must  place  on  the  record  the  person 
indicated  as  the  representative  of  a  deceased  respondent,  we  are  not  pre- 
pared to  say  that  in  no  case  can  the  Court  place  on  the  record  any  other 
person  as  filling  that  character.  The  Court  has  the  same  power  to  make 
parties  to  an  appeal  as  it  has  to  make  parties  to  suit ;  and  were  there 
apppears  a  substantial  doubt  whether  the  person  indicated  by  an  appellant 

(1)  L.R.  16  Ch.  Div.  1.         <2)  8  M.  300.         (3)  4  B,  654.        (4)  9  B.  66. 
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1888        is  the  [255]  representative  of  a  deceased  respondent  or   a  representative 

JAN.  23.      for  all  purposes  connected  with  the  matters  in  litigation,  and  a  person 

other  than  the  person   indicated  by  the  appellant  lays  claim  to  the  repre- 

FuLL       nentative  character,   and  on  good  prima  facie  grounds,  and  where,  if  he 

BENCH,     be  uot  allowed  to  join,  the  interests  of  the  person  entitled  to  the  estate  of 
the  deceased  may  be  prejudiced,  we  consider  the  Court  ought  to  proceed 

10  A.  223     Under  s.  32  to  make  him  a  party  to  the  appeal.  " 

This  ruling  was  concurred  in  by  Mr.  Justice  Mutusami  Ayyar,  and  I 

8  A.W.N.  am  Of  opjoion  toat  it  lays  down  a  sound  principle  of  law.  There  are,  of 
course,  some  portions  of  8.  32  of  the  Code  which  may  not  be  applicable  to 
the  procedure  of  the  appellate  Court,  but  so  far  as  the  matter  now  before 
us  is  concerned  I  think  that  that  section  is  applicable.  I  have  already 
said  that  the  provisions  of  s.  367  of  the  Oode  are  not  applicable  because 
the  de/encZawis-appellants  are  alive,  and  being,  dealt  with  as  plaintiffs  for 
the  purpose  of  the  array  of  parties,  no  dispute  has  arisen  as  to  who  is  the 
proper  legal  representative.  And  what  we  have  to  consider  is  whether 
Musammat  Khushalo  has  any  such  prima  facie  right  as  would  entitled  her 
to  be  made  a  party  respondent  to  this  appeal.  Sita  Earn,  the  father  of 
the  deceased  Dipchand,  respondent,  as  I  have  already  said,  must  neces- 
sarily be  impleaded,  because  he  has  been  named  by  the  appellants  as  the 
person  against  whom '  they  wish  to  prosecute  their  appeal ;  and  so  far  as 
Musammat  Khushalo  is  concerned,  I  think  that  although  her  application 
to  be  made  a  party  respondent  to  this  appeal  is  opposed  by  the  appellants, 
and  may  for  aught  we  know  be  contested  by  Sita  Earn  also,  we  are  not 
called  upon  to  apply  the  procedure  laid  down  in  s.  367  of  the  Code  of  Civil 
Procedure,  for  the  simple  reason  that  the  plaintiff-respondent  (Dipchand) 
cannot,  according  to  my  view,  be  regarded  as  a  plaintiff  for  purposes  of 
the  array  of  parties  to  this  appeal.  All  that  we  have  to  consider  is 
whether  Musammat  Khushalo  has  any  such  prima  face  case  as  would  entitle 
her  to  be  made  a  party  respondent  to  this  appeal  under  s.  32  read  with 
ss.  582  and  587  of  the  Code  of  Civil  Procedure.  Even  a  Court  of  first 
instance  is  not  required  by  our  laws  to  decide  any  dispute  as  to  the  legal 
representation  of  a  deceased  defendant,  and  I  fail  to  see  why  a  Court  of 
appeal  should  be  called  upon  either  to  decide  such  a  dispute  as  [256]  to  the 
legal  representation  of  the  deceased  respondent  and  thus  stay  the  decision 
of  the  appeal.  In  the  present  case,  what  I  have  gathered  from  the  argu- 
ment addressed  to  us  at  the  Bar  is  that  the  contention  as  to  the  legal 
representation  of  the  deceased  Dipchand  rests  mainly  upon  the  decision 
of  the  question  whether  he  was  a  member  of  a  joint  Hindu  family  with 
his  father,  Sita  Earn,  or  was  separate  from  him.  We  know  that  such 
questions  are  as  a  rule  very  difficult  to  decide  and  rest  upon  very  minute 
details  of  evidence  upon  the  issue  when  raised.  It  is  obvious  that  no  adjudi- 
cation on  such  an  issue  when  it  arises  between  two  defendants  (i.e.,  two 
respondents)  can  bind  tham,  and  it  seems  to  me  that  we  shall  only  be 
delaying  the  disposal  of  this  appeal  if  we  apply  s.  367  of  the  Code  to  this 
matter,  and  either  decide  the  issue  ourselves  or  stay  the  hearing  of  appeal 
until  the  issue  has  been  determined  in  another  suit. 

I  do  not  wish  to  go  into  the  details  of  the  juristic  reasons  why  the  rules 
of  procedure,  ad  litis  ordinationem,  applicable  to  a  dispute  as  to  the  legal 
representation  of  a  plaintiff  are  not  the  same  as  those  which  relate  to  a 
dispute  in  connection  with  the  legal  representation  of  a  deceased  defendant. 
The  reason  why  I  do  not  go  into  those  details  is  that  I  have  already  givea 
my  reasons  for  holding  that  a  plaintiff -respondent,  such  as  Dipohand  in 
this  case,  must  be  treated  as  a  defendant  for  the  purpose  of  the  array  oi 

170 


YI]  MUHAMMAD  HDSAIN  V.  KHDSHALO  10  All.  258 

the  parties  to  an  appeal  such  as  this  ;  and  that  whilst  Sita  Earn  must  neces-        1888 
sarily  be  impleaded  as  respondent,  the  claims  of  Musammat  Kbushalo      JAN  33. 
to  be  impleaded  also  as  a  respondent  must  be  dealt  with  under  s.  32  of  the 
Oode  read  with  ss.  582  and  587.  FULL 

This  view  explains  why  I  have  said  that  the  ruling  of  the  Bombay     BENCH. 
High  Court  in  Lakshimbai  v.  Balkrishna  (1)  went  too  far  in  holding  that 
no  application  could  be  made  by  a  claimant  to  a  deceased  respondent  to 
be  impleaded  in  an  appeal  as  a  respondent.     In  my  opinion  the  ruling  of 
the  Madras  High  Court  in  Athiappa  v.  Ayanna  (2)  solves  the  difficulty  in    8  *<">^1 
this  case.     And  adopting  that  ruling,  I  hold  that    Musammat  Khushalo     *1888'  98 
has  in  this  case  shown  a  sufficient  case  to  entitle  her  to  be  made  a  res- 
pondent in  this  appeal  without  the  condition  precedent  of  any  decision 
whether  she  or  Sita  Earn  is  the  proper  legal  representative  of  the  deceased 
Dipchand. 

[257]  Having  said  so  much  as  to  the  views  which  I  hold,  I  now 
proceed  to  state  seriatim  the  specific  answers  to  the.  five  questions  which, 
as  I  seated  at  the  outset,  arise  in  this  case.  My  answer  to  the  first  question 
is  that  the  order  of  the  17th  July,  1886,  whereby  Musammat  Khushalo 
was  brought  upon  the  record  as  the  legal  representative  of  the  deceased 
plaintiff-respondent,  Dipchand,  can  be  rescinded  by  the  Bench  at  this 
stage,  that  is,  after  having  heard  the  defendants-appellants. 

To  the  second  question  my  answer  is  that,  notwithstanding  the 
objections  of  tbe  defendants,  Musammat  Khushalo,  as  the  childless  widow 
of  the  deceased  plaintiff-respondent,  Dipchand,  occupies  a  position  which 
affords  her  a  sufficient  prima  facie  status  to  resist  the  appeal,  and  as 
such,  to  be  impleaded  as  respondent  under  s.  32  of  the  Code  of  Civil 
Procedure  read  with  ss.  582  and  587  of  that  Code. 

To  the  third  question  my  answer  is  that  the  defendants-appellants, 
being  in  tbe  position  of  the  plaintiffs  for  the  purposes  of  the  array  of 
parties  to  their  appeal,  were  bound  by  law  to  implead  some  one  to  repre- 
sent the  deceased  plaintiff-respondent,  Dipchand  ;  that  their  omission  to 
do  so  would  subject  them  to  the  penalty  of  the  abatement  of  their  appeal 
under  s.  368  read  with  33.  582  and  587  of  the  Code  of  Civil  Procedure ; 
that  this  Court  is  therefore  bound,  by  reason  of  the  specific  provisions  of 
s.  568,  to  implead  Sita  Earn  as  a  respondent  to  this  appeal. 

To  the  fourth  question  my  answer  is  that  under  the  circumstances  of 
this  case  both  Musammat  Khushalo  (who  has  already  been  brought  upon 
record  as  a  respondent)  and  Sita  Earn  should  be  made  parties  to  this 
appeal  by  reason  of  s.  32  read  with  ss.  582  and  587  of  the  Code  of  Civil 
Procedure  (Act  XIV  of  1882). 

To  the  fifth  question  my  answer  is  that  there  exists  no  authority  in 
our  Code  of  Civil  Procedure  either  to  require  or  permit  the  decision  of 
disputes  as  to  the  legal  representation  of  a  deceased  plaintiff-respondent 
(any  more  than  the  Code  requires  or  permits  adjudication  upon  such  ques- 
tions when  they  arise  between  two  or  more  defendants  in  the  Court  of 
first  instance) ;  that,  therefore,  the  question  whether  Musammat  Khushalo 
or  Sita  Earn  is  the  proper  legal  representative  of  the  deceased  plaintiff- 
respondent  Dipchand  [258]  is  a  matter  which  we  not  only  need  not 
determine  for  the  purposes  of  this  appeal  but  is  a  matter  which  we  cannot 
determine  under  the  rules  of  procedure  as  a  condition  precedent  to  the 
further  hearing  of  this  appeal. 

(1)  4  B.  654.  (3)  8  M.  300. 
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1888  I  would  therefore,  without  adjudicating   upon  the  question    whether 

JAN.  23.     Musammat  Kbushalo  or  Sita   Earn  is  the  proper  legal  representative  of 

the  deceased  plaintiff-respondent,  Dipchand,  bring  both  upon    the  record 

FULL       as  parties    respondents  to    this  appeal    and  would  proceed  to  decide  the 

BENCH,     appeal  after  having  heard  both  of  them. 

As  I  understand  the   judgment  of  the  majority  of  the  Court,  I  take 

10  A.  223     j(j  |jO  jugan  th&b  it  is  not  by  reason  of  any  provisions  in  the  Code  that  we 

(F.B.)=      are    require<3   fc0    hold     an    inquiry    whether    Sita    Ram    or  Musammat 

Khushalo  is   the  proper   legal  representative   of   the  deceased    plaintiff- 

(1888)98,    respondent,  Dipchand.     I  also  take  that  judgment  to  mean  that  it  is  not 

upon  the  authority  of  any  case-law  existing  in  India  or  in  England  that 

such  an  enquiry  is  proposed  to  be  held.     I  also  understand  that  judgment 

to  imply  that  even  though  a  plaintiff-respondent  may   stand  in  the  position 

of  a  defendant  within  the  meaning  of  s.   582  of  the  Code,  his  death  renders 

the  question  as  to  whether  A  or  B  is  his  legal  representative  a  matter  for 

adjudication  by  the  Court  as  a  condition   precedent  to  the  further  progress 

of  the    appeal,  and  that  such    an  adjudication  can  be   made  under  an 

inherent  power  of  the  Court  regulated    by  considerations    of  convenience 

and  promotion  of  the  ends  of  justice. 

I  regret  that  I  cannot  accept  these  views,  for  I  cannot  help  holding 
that,  even  accepting  the  doctrine  of  inherent  power  in  matters  of  procedure, 
the  views  adopted  by  the  majority  of  the  Court,  far  from  resulting  in 
convenience  of  procedure,  will  tend  to  prolong  litigation  and  not  neces- 
sarily obviate  the  inconveniences  or  difficulties  anticipated  from  the  view 
of  the  law  which  I  have  taken. 

I  am  not  aware  of  any  rule  of  law  which  requires  a  Court  in  dealing 
with  a  case  such  as  this  to  adjudicate  upon  the  conflicting  claims  of  two 
defendants,  and  if  the  deceased  plaintiff-respondent  in  this  case,  Dipchand, 
is  to  be  treated  as  a  defendant  within  the  meaning  of  s.  582  of  the  Code,  I 
can  find  no  authority  either  in  that  Code  or  in  the  case-law  to  necessitate 
an  adjudication  between  the  contending  claims  of  two  or  more  persons 
claiming  to  be  the[259]legal  representatives  of  the  deceased.  In  such  cases 
there  may  be  not  only  two  but  many  more  persons,  each  claiming  to  be 
the  proper  legal  representative  of  the  deceased  to  the  exclusion  of  the  others, 
and  if  the  law  requires  adjudication  upon  their  respective  rights  as  a  con- 
dition precedent  to  the  progress  of  the  appeal,  the  effect  would  be  to 
prolong  litigation.  And  I  may  add  that,  even  if  such  rights  are  adjudicat- 
ed upon,  it  is  far  from  certain  that  any  such  adjudications,  when  made  by 
a  Court  of  appeal  in  a  case  such  as  this,  would  be  conclusively  binding 
upon  parties. 

I  need  not,  however,  pursue  this  matter  further,  because  although  it 
may  possibly  be  true  that  Sita  Bam  is  in  collusion  with  the  present 
defendants-appellants  (who  have  named  him  as  the  proper  legal  representa- 
tive of  Dipchand),  yet  it  may  also  be  true  that  he  is  the  real  representative 
and  not  Musammat  Khushalo,  and  it  may  also  be  true  that  both  of  them 
are  his  legal  representatives.  It  may  also  be  possibly  the  fact  that  there  is 
a  third  person  or  persons  of  whose  existence  wo  have  not  heard,  and  who, 
by  reason  of  the  existence  of  a  will  or  otherwise,  are  the  proper  legal 
representatives,  but  whose  existence  has  not  been  brought  to  our  notice  by 
any  of  the  parties  to  this  litigation. 

In  a  state  of  things  such  as  this,  what  is  the  duty  of  this  Court  ?  Is 
it  its  duty  to  go  about  searching  for  the  real  legal  representatives  of  the 
deceased  ?  And  if  it  is  not,  it  is  clear  that,  whether  we  have  Musammat 
Khushalo  or  Sita  Bam  as  the  proper  legal  representative  of  the  deceased 
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Dipchand,  our  decree  must  necessarily   be  ineffective  against  those  who       1888 
are  no  party  thereto,  rendering  further  litigation  necessary   if  the   party     JAN.  23. 
or  parties   whom  we  hold  to  be  the  legal  representatives  of  the  deceased 
Dhipchand  are  not  his  proper  legal  representatives.     It  seems  to  me  that 
the  difficulties  and  inconveniences  contemplated  by  the  judgment  of  the    BENCH. 
majority  of  the  Court  are  such  as  no  system    of  procedure   can  avoid. 
Indeed,  those  difficulties  and  inconveniences  increase,  and  have  the  etf ect  *0  ^-  "2^ 
of  prolonging  litigation,  when  attempts  are    made  to  adjudicate  upon  the     (F,B.)  = 
rights   of  parites  arrayed   OD   the  same  side,  whe5he>r  in  a  Court  of  first     8  A.W.H. 
instance  or  a  Court  of  appeal.  (1888)  98. 

Opposed  to  the  view  of  the  law  which  I  have  taken,  two  judgments 
have  bean  relied  upon  which  I  have  not  yet  mentioned.  [260]  One  is  the 
case  of  Narain  Ruar  v.  Durjan  Kuar  (1),  which  relates  to  the  exercise  of 
powers  under  s.  32  of  the  Code,  and  the  other  case  is  Har  Narain  Singh 
v.  Kharag  Singh  (2).  The  former  of  these  cases  does  not  appear  to  me  to 
clash  with  my  views  because  there  is  no  question  of  intervenors  in  this 
case  ;  but  the  latter  no  doubt  militates  against  the  ratio  decidendi  which  I 
have  adopted  in  this  case.  With  much  that  was  laid  down  in  that  case  I 
am  respectfully  unable  to  agree  for  the  reasons  which  I  have  already  fully 
stated. 

There  is  only  one  more  point  to  which  I  need  refer,  viz.,  the  difficulty 
contemplated  as  to  costs  if  my  views  of  the  law  were  adopted.  Under 
s.  223  of  the  Code  of  Civil  Procedure  read  with  ss  582  and  587  of  that  enac- 
ment  this  Court  would  have  the  power  to  make  any  order  as  to  costs  within 
its  judicial  discretion,  just  as  a  Court  of  first  instance  would  have  similar 
power.  And  this  appeal,  if  Sita  Bam  has  been  improperly  impleaded,  or 
if  Musammat  Khushalo  has  wrongly  forced  herself  upon  the  record  as  a 
party  to  the  appeal,  aad  the  appeal  prevails  or  fails,  these  would  be 
considerations  regulating  tha  discretion  of  the  Court  regarding  the  order 
as  to  costs. 

For  these  reasons,  without  adjudicating  upon  the  contention  of  the 
appellants  that  Sita  Bam  is  the  proper  legal  representative  of  the  deceased 
Dipchand,  and  without  adjudicating  upon  any  such  claims  as  be  may 
have  to  that  capacity  as  against  Musammat  Khushalo  or  vice  versa,  I 
would  place  both  upon  the  record  as  parties  respondents  to  this  appeal, 
and  would  proceed  to  hear  the  same  and  dispose  of  it. 


(1)  2  A,  738.  (2)  9  A.  447. 
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FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight, 
Mr.  Justice  Brodhurst,  Mr.  Justice  Tyrrell,  and  Mr.  Justice  Mahmood. 


CHAJMAL  DAS  AND  OTHERS  (Defendants)  v.  JAGDAMBA  PRASAD 
(Plaintiff).*       [30fch  April,  1888.] 

Civil  Procedure  Code.  ss.  8,368,582— Act  XV of  1817  'Limitation  Act),  sch.  ii,Nos.  171B, 
178— Death  of  plaintiff -respondent — Application  by  dffendants-apfellants  :or  substi- 
tution of  legal  representative. 

The  judgment  of  the  majority  of  the  Full  Bench  in  Narain  Das  v.  Lajjo 
Ram  (I)  only  decided  that  art.  171B,  sob.  li,  of  the  Limitation  Act  of  18^7,  did 
not  apply  [261]  to  an  application  by  *  defendant-appellant  to  have  the  represen- 
tative of  a  deceased  plaintiff  respondent  made  a  respondent.  Art.  178  applies  to 
such  applications. 

So  held  by  the  full  Bench,  MAHMOOD,  J.,  dissenting. 

Held  by  MAHMOOD,  J.,  that  by  reason  of  a.  3  (re*d  with  ss.  368  and  582)  of 
the  Civil  Procedure  Code,  the  word  "  defendant"  in  art.  171B,  of  the  Limitation 
Act  necessarily  includes  a  plaintiff-respondent.  Soshi  Bliusan  Chand  v.  Grish 
Chundtr  Taluqdar  (2)  referred  tot 

[R.— 11  A.  408  =  8  A.W.N.  111.] 

THIS  was  a  suit,  brought  by  one  Jagdamba  Prasad  for  possession  of  a 
share  of  alleged  ancestral  property  which  was  sold  in  execution  of  simple 
money-decrees  against  the  plaintiff's  father,  Narain  Lai.  The  Court  of 
first  instance  decreed  the  claim  in  full  on  the  31st  March,  1884.  On  the 
Loth  April,  1884,  the  defendants  (purchasers  under  the  decrees  in  execu- 
tion of  which  the  property  in  suit  bad  been  sold)  appealed  to  the  High 
Court  from  the  Subordinate  Judge's  decree.  On  the  17th  September,  1885, 
while  the  appeal  was  pending,  the  plaintiff-respondent  died. 

On  the  20th  March,  1888.  an  application  was  made  on  behalf  of  one 
Musammat  Genda  Kuar,  mother  of  the  deceased  plaintiff-respondent,  in 
the  following  terms: — 

1.  "  That  your  petitioner's  name  be  entered  as  the  heiress  and  legal 
representative  of  her  deceased  son,     Jagdamba   Prasad,    plaintiff  in   the 
original    suit    under  the    provisions  of    ss.    365   and    582   of    the    Civil 
Procedure  Code  (Act  XIV  of  1882). 

2.  "  That  as  the  appellants  (defendants  in  the  suit)  have  failed  to 
bring  the  proper  legal  representative  of  the  deceased  respondent  into  Court 
within  the  time  prescribed  therefor  by  the  Limitation  Act,  their  appeal  be 
ordered  to  abate  under  the  last  paragraph  of  s.  368  coupled  with  s.  582  of 
the  Code." 

The  appeal  came  for  hearing  before  Straight  and  Mahmood,  JJ.  It 
was  ordered  feo  be  laid  before  the  Full  Bench  for  consideration  of  Musam- 
mat Genda  Kuar's  application. 

The  Hon.  T.  Ocnlan,  Munshi  Hanuman  Prasad,  and  Lala  Juala 
Prasad,  for  the  appellants. 

The  Hon.  Pandit  Ajudhia  Nath  and  Babu  Jogindro  Nath  Chaudhri, 
for  the  respondent. 

[262]  EDGE.  C.  J. — In  this  case  the  plaintiff  obtained  a  decree  from 
the  Court  below.  From  that  decree  an  appeal  was  filed  in  this  Court  on  the 

•  First  Appeal  No.  59  of  1884  from  a  decree  of  Maulvi  Muhammad  Basit  Khan 
Subordinate  Judge  of  Mainpuri,  dated  the  31st  March,  1884. 

(1)  7  A.  693.  (2)  11  C.  694. 
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15th   April,  1884.     The  plaintiff-respondent  died  on  the  17th  September,        1888 
1885.     No  application  has  been  made  by  or  on  behalf  of  the  appellant  to    APRIL  30. 
bring  upon  the  record  the  representative  of  the  deceased  plaintiff-respond- 
ent, nor  has  any  representative  of  the  deceased  plaintiff-respondent  applied       FDLL 
to  be  brought   upon   the  record.     The  present  application,    which   was    BENCH, 
preferred   on   the   20fch   March,  1888,  is  made  on  behalf  of  the  mother  of 
the  deceased  plaintiff-respondent.     It   is   an   application   for  an  order  of 
the  Court  decreeing  that  the   appeal   has    abated.     I  consider  that  the     ^  ^  = 
judgment  of  the  majority  of  the  Full  Bench  in  the  case  of  Narain  Das  v.    8  *•*•"• 
Lajja  Ram  (1),  notwithstanding  the  head-note,  simply  decided  that  arti-   (1888j  111. 
cle   171  B  of  sch.  ii  of  the  Limitation  Act  of  1877  did  not  apply  in  that 
case.     That  case  is  on  all  fours  with  that  now  under  consideration,  so  far 
as  the  question  of  limitation  is  concerned.     The  result  of  that  decision,  I 
think,   must  be  that  art.  178  of  scb.  ii  of  the  Limitation  Act  must  apply. 
As  three  years  have  not  expired  since  the  death  of  the  plaintiff-respondent, 
and  as  I  do  not  propose  to  re-consider  the  question  decided  in  the  case  of 
Narain  Das  v.  Lajja  Ram  (1),  I  think  that  the  application   is  premature 
and,  as  such,  must  be  rejected  with  costs. 

STRAIGHT,  J. — I  am  of  the  same  opinion.  I  was  a  party  to  the  Full 
Bench  ruling  in  this  Court  to  which  the  learned  Chief  Justice  has  referred, 
Any  one  who  will  take  the  trouble  to  read  what  I  said  in  that  case  will 
find  that  what  I  laid  down  there  was  that  art.  171B  of  the  Limitation 
Act  did  not  apply  to  a  case  like  this.  I  was  of  opinion,  for  reasons  stated 
therein,  that  the  word  "respondent"  had,  whether  from  intention  or 
mistake,  been  omitted  from  that  article,  and  comparing  it  with  the 
preceding  article,  I  showed,  in  reference  to  s.  582,  that  it  seemed  rather 
as  if  it  had  been  intentionally  omitted.  That  view  has  been  adopted  by 
five  Judges  of  the  Calcutta  Courc,  and  the  same  view  has  been  taken  by 
the  Madras  Court.  I  add  these  remarks  for  the  purpose  of  showing  that 
when  I  used  the  expression  at  the  end  of  my  judgement  in  that  case,  "it 
therefore  appears  to  me  impossible  to  say  that  the  appellant  in  the  present 
case  has  failed  to  make  the  application  within  the  period  [263]  prescribed 
therefore,  Because  no  period  for  making  such  an  ,  application  is  in  fact 
prescribed  at  all,"  I  was  limiting  my  remarks  to  art.  171B,  no  other  • 
article  having  been  suggested  to  me,  and  it  not  having  occurred  to  my 
rnind  that  art.  178  of  the  Limitation  Act  was  applicable.  I  think  that 
art.  178  is  applicable,  and  that,  therefore,  where  a  respondent  dies,  the 
appellant  has  three  years  from  the  date  of  such  death,  that  is  to  say,  from 
the  date  "when  the  right  to  make  the  application"  accrues  to  him,  to 
come  into  Court  and  have  the  heirs  of  the  deceased  respondent  brought  on 
the  record.  I  concur  with  the  learned  Chief  Justice  that  this  application 
is  premature  and  that  it  should  be  rejected  with  costs. 

BRODHURST,  J. — I  also  concur  with  the  learned  Chief  Justice. 

TYRRELL,  J. — I  concur. 

MAHHOOD,  J. — The  order  which  I  have  to  make  on  this  application 
must  be  the  same  as  that  made  by  the  majority  of  the  Court.  But  I  am 
anxious  to  guard  myself  against  being  understood  to  hold  that  the  provi- 
sions of  s.  582  of  the  Code  of  Civil  Procedure,  read  with  s.  368  of  that  Code, 
would  not  render  the  word  'defendant'  as  used  in  art.  171  B,  sch.  ii,  Limi- 
tation Act,  applicable  also  to  the  case  of  the  death  of  the  plaintiff-respon- 
dent. I  say  this,  of  course,  with  due  deference  to  the  rulings  to  the  con- 
trary, which  need,  however,  not  be  now  cited.  I  dealt  with  most  of  those 

(1)  7.  A  693. 
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cases  in  my  dissentient  judgment  in  the  Full  Bench  case  of  Narain  Das 
v.  Lajja  Ram  (I).  At  page  700  of  the  report  I  expressed  the  exact  rea- 
sons why  hy  dint  of  the  interpretation  clause  of  the  Civil  Procedure  Code, 
the  word  'defendant'  occurring  in  art.  171  B,  sch.  ii  of  the  Limitation  Act. 
must  necessarily  include  a  plaintiff-respondent.  That  was  a  view  in  full 
accord  with  what  was  said  by  Field  and  Beverley.  JJ.,  in  Soshi  Bhusan 
Chand  v.Grish  Chunder  Taluqdar  (2).  The  ruling  in  this  last  case,  how- 
ever, though  apparently  not  cited  or  considered,  has  been  dissented  from 
by  a  Bench  of  five  Judges  of  the  same  Court :  and  all  the  other  cases, 
bearing  on  this  point  were  collected  by  me  in  delivering  my  judgment 
in  the  recent  Full  Bench  case  of  Muhammad  Uoosein  v.  Khushalo  (3),  in 
which  the  order  of  the  Full  Court  was  passed  on  [264]  the  23rd  January, 
1888.  To  the  remarks  I  have  made  in  this  last  judgment  I  have  nothing 
to  add,  though,  being  bound  by  the  decision  of  the  majority  of  the  Court, 
I  agree  in  the  order  which  has  been  made. 


10  A.  261  (F.B.)  =  8  A.W.N.  (1838)  112. 
FULL  BENCH. 

'Before  Sir  John  Edge.,  Kt.,  Chief  Justice,  Mr.  Justice  Straight, 
Mr.  Justice  Brodhurst,  Mr.  Justice  Tyrrell,  and  Mr.  Justice  Mahmood. 


DEBI  DIN  (Plaintiff)  v.  CHUNNA   LAL  (Defendant).* 
[30th  April,    1888.1 

Civil  Procedure  Co de,  ss.    3,368,   582—  Act  XV  of  1877  (Limitation  Act\.  sch.  ii,  Nos. 
171  B,  178 — Death  of  defendant-respondent—  Application  by  plaint  Iff -appellant 
have  representative  of  deceased  substituted  as  respondent. 

Held,  by  the  Full  Bench  (MAHMOOD,  J.,  dissenting)  that  art.  171  B  of  the 
second  schedule  of  the  Limitation  Aotdoes  not  apply  to  the  death  of  a  respondent 
whether  plaintiff  or  defendant  in  the  original  suit ;  and  that  art.  173  applies  to 
an  application  made  by  a  plaintiff-appellant  to  bring  upon  the  record  the  repre- 
sentative of  a  deceased  defendant-respondent. 

Narain  Das  v.  Lajja  Earn  (1)  and  Balkrishna  Gopal  v.  Bal  Joshi  Sadashiv 
Joshi  (4)  referred  to. 

Ba'deo  v.  Bismillah  Begar,i  (5) ;  and  Rameshar  Singh  v.  Bisheshar  Singh  (6) 
overruled. 

Held  by  MAHMOOD,  J.,  contra,  that  the  word  "defendant"  in  art.  171  B 
includes  a  defendant-respondent,  and,  reading  art.  171  B  with  clause  2  of  s.  3 
in  conjunction  with  ss.  368  and  582  of  the  Civil  Procedure  Code  includes  also  A 
plaintiff-respondent  ,  and  that  an  application  made  by  a  plaintiff-appellant 
more  than  sixty  days  after  the  defendant  respondent's  death  to  have  the  repre- 
sentative of  the  deceased  made  a  respondent  is  barred  by  limitation,  and  the 
appeal  is  liable  to  abatement. 

Soshi  Bhusin  Chand  v.  Brisk  Chunder  Taluqdar  (2)  referred  to. 
[F.— 29  M.  529  =  16  M.L.J.  475  =  1  M.L.T.  348.] 

THIS  was  a  suit  for  an  account  of  the  profits  of  certain  zemindari 
property  in  which  the  plaintiff  claimed  a  share,  and  for  the  recovery  of 
such  sum  with  interest  as  might  be  found  due  on  the  accounts  being  taken. 
The  defendant,  the  uncle  of  the  plaintiff,  was  the  manager  of  the  property. 

•  First    Appeal   No.    153  of   1886  from  a  deoreo  of  Muosbi  Rae  Kulwant  Prasad, 
Sabordinate  Judge  of  Cawnpore,  dated  the  14th  June,  1886. 

(I)  7  A  693.  (2)  11  C.  694.  (3)  10  A.  223.  (4)  10  B,  663. 

(5)  9  A.  118.  (6)  7  A.  734. 
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Cawnpore  decreed  the  claim  in  respect  of  part  of  the  property  in  suit.  On  the 
13tb  August,  1886,  the  plaintiff  appealed  to  the  High  Court  from  so  much 
of  the  lower  Court's  decree  as  was  adverse  to  him.  On  the  4th  January, 
[265]  1888,  pending  the  appeal,  the  defendant-respondent  Jia  Lai,  died, 
and  on  the  19th  March  an  application  to  the  Court  was  made  on  behalf 
of  the  plaintiff-appellant  to  the  effect  that  the  names»of  the  four  sons  of 
the  deceased  respondent  might  be  entered  on  the  record  as  respondents 
in  hia  place.  On  the  27th  March,  1888,  pending  the  disposal  of  this 
application,  another  application  was  made  on  behalf  of  the  abovementioned 
legal  representatives  to  the  effect  that  the  application  of  the  19th  of  March, 
1888,  had  not  been  presented  within  the  period  of  limitation  provided  in 
art.  171  B  of  the  second  schedule  of  the  Limitation  Act,  and  prayed  that 
the  appeal  should  accordingly  be  declared  to  have  abated. 

On  the  28th  April,  1888,  the  case  came  for  hearing  before  Edge,  C  J., 
and  Straight,  J.,  who  passed  an  order  referring  the  duplications  of  the 
19th  March  and  the  27th  March,  1888,  to  the  Full  Bench  for  disposal 
together  with  the  other  cases  raising  similar  questions  of  law. 

The  Hon.  T.  Conlan,  Sheikh  Amiruddin,  and  Lala  Lalta  Prasad,  for 
the  appellant. 

Mr.  G.  E.  A.  Ross  and  Mr.  E.  C.  F.  Greenway,lor  the  legal reapresen- 
tatives  of  the  defendant-respondent. 

The  Hon.  T.  Conlan  for  the  appellant. — The  decision  of  the  Full 
Bench  in  Narain  Das  y.  Lajja  Ram  (1)  applies  to  this  case  in  principle. 
The  judgment  of  Straight,  J.,  in  that  case  was  concurred  in  by  Oldfield 
and  Brodhurst,  JJ.,  and  it  shows  that  art.  171  B  of  the  second  schedule 
of  the  Limitation  Act  does  not  apply  to  the  death  of  a  respondent.  The 
only  article  of  the  Limitation  Act  applicable  to  such  a  case  is  art.  178,  and 
therefore  the  application  of  the  19th  March  was  in  time  and  that  of  the 
27th  March  premature. 

Mr.  G.  E.  A.  Ross  for  the  legal  representatives  of  the  respondent. — 
In  the  case  of  Baldeo  v.  Bismillah  Begam  (2)  Oldfield  and  Tyrrell,  JJ.,  held 
that  art.  171  B  of  the  Limitation  Act  applies  to  applications  to  have  the 
representative  of  a  deceased  defendant-respondent  made  a  respondent. 
That  case  is  exactly  in  point,  and  it  shows  that  those  learned  Judges  drew 
a  distinction  between  the  case  of  a  defendant-respondent  and  that  of  a 
plaintiff-respondent  dying,  and  considered  that  Narain  Das  v.  Lajja  Ram 
(1)  did  not  [266]  govern  the  former  class  of  cases.  The  Legislature  can 
never  have  meant  that  while  an  application  under  s.  365  of  the  Code  for  sub- 
stitution of  the  legal  representative  of  an  appellant  must  be  made  within 
sixty  days  after  the  appellant's  death,  an  application  for  substitution  of  a 
respondent  might  be  made  at  any  time  within  three  years  after  the  res- 
pondent's death.  • 

[STRAIGHT,  J.— The  omission  of  the  word  "respondent"  in  art.  171  B 
was  probably  an  oversight.] 

The  Hon.  T.  Conlan  for  the  appellant  in  reply. 

EDGE,  C.  J. — This  is  an  application  on  behalf  of  the  plaintiff  appellant 
to  bring  upon  the  record  the  representative  of  the  deceased  defendant- 
reepondent.  The  defendant-respondent  died  on  the  4tb  January,  1888. 
This  application  was  presented  to  the  Court  on  the  19th  March  last. 
Mr.  Boss  also  applied,  on  behalf  of  the  legal  representative  of  the  deceased 
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1888       defendant-respondent,  for  an  order  directing  that  the  appeal  should  abate. 
APRIL  30.    The  question  raised  is  whether  art.  171  B  of  sch.  ii  of  the  Limitation  Act 

applies  to  this  case.     It  has  been  decided  in  the  case  of  Balkrishna  Gopal 

FULL  v.  Bal  Joshi  Sadashiv  Joshi  (1)  that  art.  171  B,  soh.  ii,  of  the  Limitation 
BENCH  Act  does  not  apply  to  the  case  of  a  defendant-respondent.  Having 
regard  to  the  faqfc  that  by  art.  171  the  Legislature  provided  specifically 
10  A.  261  for  ^0  cases  of  the  death  of  an  appellant  or  the  death  of  a  plaintiff,  and 
(F.B.)=  there  is  no  express  reference  in  ar.-.  171  B  to  the  death  of  aDrespondent, 
8  A.W.N.  i  am  of  opinion  that  art.  171  B  does  not  apply  to  the  death  of  the  res- 
(1888)  112.  pondent,  whether  that  respondent  was  originally  in  the  action  plaintiff  or 
defendant.  I  think  the  principle  applicable  to  this  case  is  the  same  principle 
which  was  the  basis  of  my  brother  Straight's  judgment  in  the  Full  Bench 
case  of  Narain  Das  v.  Lajja  Ram  (2),  with  which,  so  far  as  the  report  enables 
us  to  see,  at  least  two  Judges  of  the  Court  concurred.  This  opinion  of  mine 
is  in  conflict  with  the  judgment  of  Oldfield  and  Tyrrell,  JJ.,  in  Baldeo  v. 
Bismillah  Begam  (3).  It  does  not  appear  to  me  that  Oldfield,  J.,  who 
delivered  judgment  in  that  case,  considered  or  discussed  the  bearing  of 
the  judgment  of  the  majority  of  the  Court  in  the  Full  Bench  case  of 
Narain  Das  v.  Lajja  Bam  (2).  Indeed  my  brother  Tyrrell  is  now  of 
opinion  that  that  judgment  was  in  opposition  to  the  decision  [267]  of  the 
majority  in  the  Full  Bench  case.  My  opinion  is  also  appareatly  at  variance 
with  the  decision  of  Oldfield  and  Mahmood,  JJ.,  in  Bameshar  Singh  v. 
Bisheshar  Singh  (4).  I  think  I  am  bound  to  follow  the  principle  which 
is  enunciated  in  the  Full  Bench  case  and  with  which  principle  I  agree,  as-  in 
my  opinion  art.  171B  does  not  apply,  and  as  there  does  not  appear  to  be 
any  other  article  than  178  applicable  to  the  case,  I  am  of  opinion  that  the 
application  of  Mr.  Gonlan  on  behalf  of  the  appellant  must  be  allowed, 
and  the  application  of  Mr.  Ross  on  behalf  of  tha  legal  representatives  of 
the  deceased- respondent  should  be  refused  with  costs. 

STRAIGHT,  J. — I  am  of  the  same  opinion.  The  learned  Chief  Justice 
has  correctly  intep rated  the  principle  upon  which  I  based  my  decision 
in  the  Full  Bench  case  of  Narain  Das  v.  Lajja  Bam  (2).  To  put  it 
shortly,  that  principle  is  this:  that  the  word  "defendant"  in  the  art.  171B 
does  not  include  a  "  respondent,"  and  that  consequently  the  period  of 
limitation  provided  in  that  article  is  not  applicable  to  the  failure  on  the 
part  of  the  appellant  to  bring  on  the  record  the  heir  of  a  deceased  "respon- 
dent." I  am  of  opinion  that  the  limitation  applicable  to  cases  of  this 
kind  is  that  which  has  been  stated  a  Full  Bench  case  of  the  Madras  High 
Court  (5),  and  has,  as  I  understand  it.  been  approved  by  the  Calcutta 
High  Court  (6)  has  also,  from  that  we  see  now,  met  with  approval  by  the 
Bombay  High  Court  (7),  and  has  been  adopted  by  us. 

BRODHDRST,  J. — I  also  concur  with  the  learned  Chief  Justice. 

TYRRELL,  J. — I  concur  in  the  order  made. 

MAHMOOD,  J. — In  delivering  my  judgment  in  Chajmal  Das  v.  Jag- 
damba  Prasad  (8),  in  which  1  concurred  in  the  conclusion  at  which  the 
learned  Chief  Justice  and  my  learned  brethren  arrived,  I  had  no  intention 
to  concede  any  principle  that  the  ruling  in  the  case  of  Narain  Das  v. 
Lajja  Ram  (2)  could  be  interpreted  so  as  to  render  the  rule  that  was  there 
laid  down  applicable  also  to  the  cases  in  which  a  defendant  who  happened 
also  to  be  a  respondent  died,  because  it  is  to  be  borne  in  mind  that  in 


(1)  10  B.  663. 
(5)  9  M.  1. 


(2)  7  A.  693. 
(6)  12  G,  530. 


(3)  9  A.  118 
(7)  10  B.  563. 


(4)  7  A.  734. 
(8)  10  A.  260. 
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that  case  the  appellant  was  defendant  in  the  original  suit.     In  that  Full       1888 
Bench  case  the  whole   of  my    dissentient   judgment   of   course  proceeded     APBIL  30. 
upon    repu-[268]diating  any  distinction    between  a   plaintiff-respondent 
and   defendant-respondent,    because   I    held    there,  at  page  700  of  the      FULL 
report,  that  the  effect  of  s.  582  was  to  demolish  the  distinction  between     BENCH 

the  plaintiff  and  defendant  for  purposes  of  the  array  of  parties  in  appeal.        

The  effect  of  my  view  was  that  the  defendant-appellant  was  a  "  plaintiff,"    10  A.  28J 
as  indeed  a  plaintiff-appellant  also  would  have  been  a    "  plaintiff,"  eo  a     (F.B.)  = 
defendant-respondent  would  have  been  a  "  defendant,"  as  also  a  plaintiff-    8  A.W.N. 
respondent  would  be  a  "  defendant,"  for  the  purposes  of  art.  171  B  of  soh.   (1888)  112. 
ii  of  the  the  Limitation  Act.  That  ruling,  however,  had  to  be  considered  by 
me  in  conjunction  with  Oldfield,   J.,   in  Rameshr  v.  Bisheshar  Singh  (1) 
where  I  endeavoured  to  show  that  the  Full  Bench  ruling  in  Zlarain  Das 
v.  Lajja  Bam  (2)  was  distinguishable  from  cases  in   which  a  defendant 
respondent  had  died,  and  the  plaintiff  who  was  originally  in  the  aggressive 
position    in  the  first  Court  was  also   in  that  same  position    in  the  Court 
below.     In    that   view    Oldfield,    J.,  concurred    with    me,  though  with 
hesitation.     Exactly  the  same  view  was  taken  by  Oldfield,  J.,   with  the 
concurrence  of  my  brother  Tyrrell,  in  Baldeo  v.  Bismillah  Begam  (3).  I 
think  these  two  cases  are  authorities  for  showing  chat  a  distinction  does  lie 
between  the  case  of  the  death  of  a  pZamiijf-respondent  and  a  defendant 
respondent. 

There  is  indeed  the  case  of  Balakrishna  Gopal  v.  Bal  Joshi  Sadashiv 
Joshi  (4),  in  which  West,  J.,  without  having  his  attention  drawn  to  this 
distinction,  has  applied  a  rule  simliar  to  that  of  Narain  Das  v.  Lajja  Ram 
(2)  to  the  case  of  the  death  of  the  defendant-respondent,  But  that 
judgment  with  all  due  respect  for  such  an  eminent  Judge,  does  not  seem 
to  me  to  have  dealt  with  the  real  difficulty  in  the  case — i.e.,  the  effect  of 
reading  s.  3  of  the  Civil  Procedure  Code  with  art.  171-B  of  the  Limitation 
Act.  That  enactment,  as  I  said  in  the  case  of  Narain  Das  v.  Lajja  Ram 
(2)  and  as  was  said  by  Field  and  Beverley  JJ..  in  Soshi  Bhusan  Chand  v. 
Grish  Chunder  Taluqdar  (4)  is  to  show  that  "defendant  "  as  it  occurs  in 
art  171  B  does  include  a  respondent. 

Whether  it  includes  a  plaintiff -respondent  or  not  is  a  matter  undoubt- 
edly settled  by  the  ruling  in  the  case  of  Narain  Das  v.  [269]  Lajja  Ram  (2). 
The  rulings  of  the  Full  Bench  of  Madras  and  other  High  Courts  to  which 
full  reference  has  been  made  by  me  in  Muhammad  Husain  v.  Khushalo  (5) 
which  is  also  a  Full  Bench  case,  need  not  be  referred  to  again.  But  why 
the  word  '  defendant '  should  be  interpreted  as  excluding  a  defendant  who 
is  admittedly  a  defendant,  but  happens  also  to  be  a  respondent,  I  confess 
with  due  deference  that  I  fail  to  see.  These  words  must  be  understood 
either  with  due  regard  to  s.  582  or  not.  If  so  understood,  then  by  s.  3  of 
the  Civil  Procedure  Code  the '  defendant '  in  art.  171  B  must  be  understood 
as  defendant  is  understood  in  the  Civil  Procedure  Code,  and  s.  582  is  an 
essential  part  of  that  Code  and  defines  a  respondent.  If  the  Civil  Proce- 
dure Code  lends  us  no  help,  then  there  is  no  rule  of  interpretation  which 
would  limit  a  term  in  itself  general  only  to  a  defendant  who  does  not 
happen  to  be  a  respondent. 

In  this  view  of  course  I  am  in  a  portion  of  my  ratio  decidendi  depart- 
ing  from  the  judgment  in  Narain  Das  v.  Lajja  Ram  (2) .  But  it  is  in  conse- 
quence of  the  opinion  of  the  majority  of  the  Judges  that  I  cannot  utilize 

(1)  7  A.  734.          (2)  T  A.  693.  (3)  9  A.  118.        (4)  11  0.  594,        (6)  10  A,  393, 
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1888       fche  definition  of  'defendant '  in  s.  582  for  interpreting  art.  171  B  of  the 
APRIL  30.    Limitation  Act. 

I  am  of  opinion  that  inasmuch  as  the  Full  Bench  case  of  this  Court 

FULL      in  Narain  Das  v.  Lajja  Bam  (1)  does  not;  settle  the  exact  point  now  before 

BBNCH.    me,  fcne  word  '  defendant '  read  with  clause  2  of  s.  3  of  the  Civil  Procedure 

Code  in  conjunction  with  s.  582  does  include  a   defendant-respondent,  and 

10  A.  261    th^  a  plaintiff-appellant  not  applying   within  the  time  provided   by   art. 

(F.B.)-»     171  B  to  bring  upon  the  record  the  proper  parties,  is  liable  to  the  abate- 

8  A.W.N.    ment  of  his  appeal  within  the  meaning  of  s.   368  of  the  Civil   Procedure 

(1888)  112.  Code  read  with  s.  582.     I  would  therefore  allow  the  application  made  by 

the  heir  of  the  deceased,  and  I  would  declare  that  this  appeal  should  abate 

with  costs. 

As  to  the  second  application,  viz.,  that  made  by  Mr.  Conlan,  it  follows 
from  what  1  have  said  that  that  application  cannot  be  maintained,  and 
those  reasons  are  in  principle  the  same  as  those  stated  by  me  in  the  case 
of  Narain  Das  v.  Lajja  Ram  (1)  as  also  in  my  recent  judgment  in  Muham- 
mad Hussain  v.  Khushalo  (2).  It  is  an  application  which  admittedly 
having  been  made  after  the  lapse  [270]  of  sixty  days  as  provided  by  art. 
171  B  is  an  application  which  cannot  be  entertained,  because  we  should 
then  be  placing  upon  the  record  of  an  appeal  which  has  abated  persons 
who  are  the  heirs  of  deceased  respondents.  I  would  therefore  reject 
that  application  (3). 


10  A  270  (F.B.J-8  A,W.N.(18B8,  Hi. 
FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight, 
Mr.  Justice  Brodhurst,  Mr.  Justice  Tyrrell,  and  Mr.  Justice  Mahmood. 


RAM  SARUP  (Defendant)  v.  RAM  SAHAI  AND  ANOTHER  (Plaintiffs)  * 
[30th  April,  1888.J 

Act  XV  of  1877  (Limitation  Act),  sch.  ii.,  Nos.  171  B,  178  -Death  of  plaintiff-respon- 
dent—No  application  for  substitution—  Application  by  defendant- appellant  for 
hearing  of  appeil. 

Held,  by  the  Fall  Bench  that  inasmuch  as  art.  173  and  not  art.  171  B  of  the 
second  schedule  of  the  Limitation  A.ct  applied  to  the  c  »se  of  a  deceased  respondent 
whether  plaintiff  or  defendant  in  the  suit,  an  application  by  a  defendant-appel- 
lant to  have  his  appeal  heard  in  the  absence  of  any  representative  of  the  deceased 
plaintiff- respondent  could  not  be  allowed  until  the  period  prescribed  by  art.  178 
had  expired  without  the  legal  representatives  of  the  deceased  applying  to  be 
brought  on  the  record  in  his  place. 

THIS  was  a  second  appeal  which  came  for  hearing  before  Brodhurst 
and  Mahmood,  JJ.,  who  on  the  24th  March,  1888,  passed  the  folowing 
order  : — 

"  In  this  case  Mr.  Kashi  Prasad,  on  behalf  of  the  appellant,  states 
that  one  the  of  plaintiffs-respondents,  Ram  Sahasi,  died  more  than  sixty 
days  ago,  and  that  the  other  plaintiff-respondent,  Sadho,  is  not  to  be 
found.  Upon  this  state  of  things  the  learned  pleader  contends  that  his 
client,  Ram  Sarup,  being  defendant-appellant,  was  not  bound  to  make 

•  Second  Appeal  No.  2046  of  1886  from  a  decree  of  Rii  Mata  Din,  Officiating 
Additional  Subordinate  Judge  of  Ghazipur,  dated  the  29th  M<»y,  1886,  reversing  a  decree 
of  Syed  Zain-ul-abdin,  Munsif  of  Korantadih,  dated  the  5th  December,  1885. 

(1)  7  A.  693.  (3)  10  A  328.  (3)  See  Act  VII  of  1888,  s.  66  {*). 
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any  application  to  implead  any  person  as  respondent  to  the  suit  as  legal 
representative  of  the  plaintiff-respondent,  and  that,  there  being  neither 
any  right  to  apply  for  such  substitution  of  parties  nor  any  period  of 
limitation  applicable  thereto,  the  result  would  be  chat  the  suit  will  abate, 
and  that  the  decree  of  the  lower  appellate  Court  should  be  reversed.  The 
point  so  raised  is  very  similar  to  that  which  has  arisen  in  some  other  cases, 
such  as  Chajmal  Das  v.  Jagdamba  Prasad  (1),  which  is  to  be  considered, 
by  the  order  of  the  learned  Chief  Justice,  by  a  Bench  of  three  Judges. 
We  think  that  this  case  should  also  be  disposed  of  [271]  by  the  same 
Bench,  and  with  this  recommendation  we  direct  it  to  be  laid  before  the 
learned  Chief  Justice  for  orders." 

The  case  was  ultimately  referred  to  the  Full  Bench  by  an  order 
dated  the  28th  April,  1888. 

Munshi  Kashi  Prasad  and  Lala  Juala  Prasad,  for  the  appellant. 

A  Pandit  Bishambhar  Nath,  for  the  respondent. 

JUDGMENTS, 

.  EDGE,  0.  J. —  In  this  case  one  of  the  two  plaintiffs-respondent  died 
pen -ling  the  appeal.  Three  years  have  not  expired  since  the  day  of 
bis  death.  The  defendant-appellant  applies  to  have  his  appeal  heard  in 
the  absence  of  any  representative  of  the  deceased  plaintiff-respondent. 
For  the  reason  stated  by  the  majority  of  this  Court  in  Muhammad  Husain 
v.  Khushalo  (2)  I  am  of  opinion  that  we  should  not  accede  to  this  request 
until  we  have  the  proper  parties  on  the  record.  We  have  held  that  art. 
178  and  not  art.  171  B  applies  to  the  case  of  a  deceased  respondent,  be  he 
plaintiff  or  defendant  in  the  suit.  In  my  opinion  the  motion  should  be 
refused. 

STRAIGHT,  J. — I  am  of  opinion  that  the  contention  of  Mr.  Kashi 
Prasad,  which  has  been  referred  to  this  Full  Bench  by  the  Divisional 
Bench  for  disposal,  should  be  decided  against  him,  and  that  he  should  not 
be  allowed  to  proceed  with  the  trial  of  this  appeal,  and  to  have  it  decreed 
as  against  the  respondent  who  has  died  since  the  institution  of  the  appeal 
until  the  period  of  limitation  provided  for  in  art.  178  of  the  Limitation 
Law  has  expired  and  the  legal  representatives  or  heirs  of  such  deceased 
respondent  have  failed  to  make  such  application  to  be  brought  on  the 
record.  That  contention  of  the  learned  Pleader  for  the  appellant  in  the 
appeal  must  be  takan  to  be  disposed  of,  and  the  case  will  come  on  in  due 
course. 

BRODHURST,  J. — I  concur  with  the  learned  Chief  Justice  and  my 
brother  Straight. 

TYRRELL,  J. — I  concur. 

MAHMOOD,  J. — Feeling  myself  bound  by  the  opinion  of  the  majority 
I  must  bow  to  the  conclusion  at  which  they  have  arrived.  I  concur  in 
the  order  which  they  have  made  (3). 


1883 

APRIL  30. 

FULL 
BENCH 

10  A.  270 

8A.W.N. 
(1888)  114. 


(1)  10  A  260, 


(2)  10  A.  223 


(3)  See  Act  VII  of  1868,  s.  66  (4). 
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10  A.  272  (P.C.)  =  1S  I.i.  51  =  3  Sar.  P.G.J.  139  =  12  Ind.  Jur.  213. 
JAN.  21,  PEIVY  COUNCIL. 

PR^Y  PRESENT  : 

COUNCIL.        Lord  Fitzgerald,  Lord  Hobhouse,  Sir  B.  Peacock,  and  Sir  R.  Couch. 

[On  appeal  from  the  High  Court  for  the  North-Western  Prooinces.] 
10  Ai  272 

(P.  C.)  = 

is  I. A.  81-     [272]  SARTAJ  KUARI  AND  ANOTHER  (Defendants)  v.  DEORAJ  KUARI, 

8  Bar.  P.G.J.  MOTHER  AND  GUARDIAN  OF  LiAL  NARAINDAS   BAHADUR  PAL  (Plaintiff). 
189-12  [5th.  6fcb,  7th,  8th,  December,  1887,  and  21st  January,  1888.] 

Ind.  Jur,     Custom — Impartible  estate— Bight  of  possessor  of  impartible  estate  to  alienate, 
213,  There  is  no  suob  co-parcenary  in  an  estate  impartible  by  custom,  AS,  under  the 

law  of  the  Mitakshara  governing  the  descent  of  ordinary  property,  attaches  to  a 
pon  on  his  birth. 

The  son's  right  at  birth,  under  the  Mitakshara,  is  so  connected  with  the  right 
to  share  in,  and  to  obtain  partition  of  the  estate,  that  it  does  not  exist  indepen- 
dently of  the  latter  right. 

Where  a  custom  is  proved  to  exist,  it  fupereedes  the  general  law,  which,  how- 
ever,  still  regulates  all  beyond  the  custom. 

In  regard  to  a  raj  estate  in  Gorakhpur,  by  custom  impartible  and  descending 
by  primogeniture,  the  family  being  in  other  respects  governed  by  the  Mitakshara 
law,  the  present  Raja's  alienation  of  part  of  that  estate  was  alleged  by  his  son  to 
be  invalid  as  against  him. 

Held  that  if  there  had  been  no  custom  of  impartiality,  the  Raja's  power  over 
the  estate  would  have  been  restricted  by  the  law  declared  in  Mitakshara,  oh.  I, 
p.  l,v.  27;  and  the  gift  would  have  been  void.  But,  there  being  the  above  custom, 
the  question  was  how  far  the  general  law  was  superseded,  and  whether  the  right 
of  the  son  to  control  the  father's  act  in  this  respect  was  beyond  the  custom. 

Held  that  in  regard  to  impartible  estate,  the  son's  right  at  birth  did  not  exist 
where  there  was  no  right  on  his  part  to  partition  ;  also  that  inalienability 
dependent  on  custom  or  on  the  nature  of  the  tenure.  In  this  case  the  evidence 
did  not  establish  that  by  custom  the  estate  was  inalienable, 

[P.,  13  M.  197  (204)  ;  20  M.  167  ;  22  M.  383  (P.O.)  =  26  LA.  83;  Appl.,  (1912),  M.W.N. 
790  (792  797)  ;  Com.,  27  M.  435  (460,  461)  ;  Disc.,  12  M.L.T.  245  (252)  =  23  M. 
L.J.  79.  Disc,  and  Expl.  18  M.  287  (292,  293);  R.,  20  A.  537  ;  34  A.  79  (85)  =  8 
A.LJ.  1251  =  12  Ind.  Gas.  915;  29  B.  51  (58)  =  6  Bom.  L.R.  268;  22  C.  156 
(163)  ;  31  0.  Ill  (118)  ;  38  C.  182  (186)  =  15  C.W.N.  49  =  7  Ind.  Gas.  806;  R.,  16 
M.  11 ;  17  M.  316  (341) ;  17  M.  362  (365)  ;  18  M.  287  ;  21  M.  18  (25) ;  22  M.  110 
(112)  ;  22  M.  538  (549)  ;  24  M.  147  (153)  (P.G.)  =  27  I.A.  151  =  10  M-L.J.  294  = 
5  G.W.N.  74  =  2  Bom.  L.R.  945  ;  27  M.  131  (142)  (P.C.)  =  6  Bom.  L.R.  7  =  8  0. 
W.N.  186;  29  M.  453  =  16  M.L.J.  339  =  1  M.L.T.  272;  30  M.  255  (26l)  =  17M. 
L.J.  367  =  2  M.L.T.  167  ;  9  A.LJ  40  =  13  Ind.  Gas.  269  =  11  M.L.T.  71  =  (1912)  ; 
M.W.N.  16;  1  C.L.J.  557  (561.  562)  ;  12  C.W  N.  966  (968)  ;  13  C.W.N.  1013 
(1021)  =  6  M.L.T.  68  ;  R.,  16  G.W.N.  783  (784)  =  15Ind.  Gas.  657  (658);  17  C.W. 
N.  280  (287)  =  17  C.L.J.  38  ;  22  M.L.J.  85  (92,  103)  =  10  M-L  T.  463  =  (1911),'M. 
W.N.  539;  23  M.L.J.  658  (665)  =  12  M.L.T.  57  =  (1913),  M.WN.  86  (88);  12M. 
L.T.  245  =  15  Ind.  Cas,  412  (413);  13  Ind.  Cae.  7;  18  P.R.  1908  =  156  P.L.R. 
1908  =  19  P.W.R.  1908  (F.B.)  J  D.,  31  C.  224  (226* ;  35  C.  823  (829,  835)  =8  C. 
L.J.  124  =  12  O.W.N.  958  ;  23  M.L.J.  79  (81).] 

APPEAL  from  a  decree  (4th  May,  1883)  of  the  High  Court  affirming 
a  decree  (2nd  October,  1880)  of  the  Subordinate  Judge  of  Gorakhpur. 

The  question  was  of  jihe  validity  of  a  gift  of  seventeen  villages  in 
Gorakhpur,  forming  part  of  the  hereditary  and  impartible  raj  estate  in  the 
possession  of  the  Baja  of  Mahauli.  It  was  in  favour  of  a  younger  wife, 
and  was  disputed  by  the  Baja'  s  eldest  son,  still  a  minor,  represented  by 
his  mother  and  guardian. 

The  instrument  which  the  son  sought  to  have  declared  void  was  dated 
the  18th  February,  1871. 
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It  recited  that  Raja  Bhawani  Ghulam  Pal  was  the  proprietor  of  a       1888 
number  of  villages  in   the  pargana  of  Mahauli,  constituting  [273]  his  raj     JAN.  31, 

estate,  which  had  been  settled  with  him  for  the  revenue  ;  and  that  he  was,        

with  regard   to  the  nature  of   the  raj  and  riasat,  and  also  with  regard  to      PRIVY 
the  custom  and  usage  of  the  family  and,  of  the  country,  the  sole  permanent  COUNCIL, 
proprietor  having  full  power  to  transfer  the  estate.     The  instrument  then 
declared  that  the  Eaja  thereby  made  a  gift  to  his  wife,  Rani  Sartaj  Kuari,    *0  *•  272 
of  the  seventeen  villages  described  therein,  forming  part  of  his  "  ilaka,"  and      (P«C.)» 
had  put  her  into  possession,  she  having  full  proprietary  rights  therein  and  18  J>Ai  81  = 
being  entitled  to  obtain  dakhil  kharij.  s  Sar>  p-c- 

The   plaintiff's  ground  of  claim  was  that,  by  Hindu  law  and  usage,      15*9 
the  Raja  had  no   power  to  alienate  any  part  of   the  raj  estate.     The  Raja     'n(*1  ^ufi 
denied  this,  alleging  in  his  defence  a  right   to  make  any   transfer  ;  adding        213, 
that,  in  consequence  of   the  separation  of  members  of  the  family,  and  for 
other  reasons,   transfers  of   every   description  had  been  made  of  the  raj 
estate  from  of  old. 

The  judgment  of  the  Court  of    first  instance  was  against  the  validity 
of  the  alienation. 

On  appeal  the  High  Court  (Straight,  J.  and  Tyrrell,  J.)  gave  judgment 
as  follows : 

"  The  case  is  one  of  considearble  moment,  not  only  from  the  value  of 
the  property  in  suit,  but  the  importance  of  the  legal  questions  involved  as 
to  the  precise  character  of  the  property  of  the  raj  and  the  power  of  the 
Raja  in  regard  to  it.  Before  addressing  ourselves  to  the  points  raised  for 
our  determination,  a  few  words  may  be  conveniently  devoted  to  recording 
the  history  of  this  Mahauli  raj.  The  estates,  which  are  considerable,  lie 
in  the  parganas  of  Tanda  and  Akbarpur,  Fyzabad,  in  the  province  of  Oudh, 
and  Mahauli  and  Rasulpur,  in  the  district  of  Basti,  in  these  Provinces.  It 
would  appear  that  some  300  years  ago  two  brothers,  by  name  Alakdeo 
and  Tilakdeo,  Surajbansi  Rajputs,  hailing,  so  they  alleged,  from  Kumaun, 
invaded  the  locality  in  which  the  property  above  mentioned  is  situ- 
ate, and,  killing  one  Kaulbil,  the  then  ilajbhar,  appropriated  his  lands 
and  made  them  the  nucleus  of  the  present  raj.  Subsequently,  for 
services  rendered  or  for  some  other  reason,  they  obtained  from  one  of 
the  Delhi  Emperors  the  title  of  ''  Pal,"  which  has  now  for  a  long 
course  of  years  attached  to  the  family.  Originally  the  dwelling-house  of 
[274]  the  Raja  was  in  the  village  of  Mahauli,  but  it  was  afterwards  re- 
moved to  Mahson,  where  it  now  is  situated.  The  seventeen  villages  to 
which  the  deed  of  gift  in  favour  of  Rani  Sartaj  Kuari  relats  are  nearly  all 
situated  in  Mahson,  and  are  estimated,  in  round  figures,  to  be  worth  some 
five  lakhs  of  rupees  and  form,  so  the  plaintiff  alleges,  the  most  valuable 
part  of  the  raj  properties.  The  names  of  the  several  Rajas  who  have  pre- 
ceded the  present  incumbent  in  their  order  are,  as  far  as  we  have  been 
able  to  ascertain  them ; — (1)  Dip,  (2)  Jaswant,  (3)  Kalandar,  (4)  Bakhta- 
war,  (5)  Sarfraz,  (6)  Shamshere,  and  (7)  Mardan,  father  of  the  defen- 
dant Ghulam  and  grandfather  of  the  plaintiff.  Of  the  above,  with  the  ex- 
ception of  Kalandar,  who  is  said  to  have  been  selected  in  preference  to  his 
elder  brother  Zorawar,  though  the  evidence  as  to  this  is  of  the  vaguest  and 
most  unsatisfactory  kind,  succession  to  the  gaddi  has  been  ruled  by  pri- 
mogeniture. 

"  We  now  revert  to  the  contentions  urged  by  the  appellants'  counsel 
in  support  of  the  appeal.  Briefly  they  are — 1st,  that  the  plaintiff  has  no 
title  to  come  into  Court  during  his  father's  lifetime,  for  he  is  neither  a  co- 
proprietor  nor  a  reversioner  ;  2nd,  that  if  he  has  aright  to  institute  a  suit, 
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1888        it  rests  with   him  to  establish  the    inalienability  of  the  raj,  and  that  under 
JAN.  21.      any  circumstances  the  defendants  have  conclusively   proved  the  competence 

of  the  Raja  fco  make  the  gift   impeached.     The  first  question  involves    the 

PaiVY      consideration  of  many  points  of  no  slight  difficulty  and  complexity,    and 
COUNCIL,  their  examination  has   been  not  a  little  perplexod  by  a  perusal  of  the 
numerous   authorities  to  which  we    were  referred   in  the   course  of   the 
10 1.  272    argument8  at  the  hearing  of  the  appeal.     Putting  aside  the   suggestion  of 
("•**.)  —       custom  or  usage  made  in  the  plaint,    which  we  do  not  feel  called  upon  to 
I. A.  oi—  discuss,  the  position  asserted  by  the   plaintiff   apparently  resolves  itself 
*p'  p-°i1''  into  this  : — The  estate  now  in  oossession   of    my   father  is  ancestral ;  he 
and  I  are  members  of  a  joint  Hindu  family,  ordinarily  subject  to  the   law 
ais    '     °*  fc^8  Mitakshara.     If  I  survive  him,  I  must  under    that  law  succeed  to 
the  estate.    Although  it  is  admittedly  impartible  in. the  sense  that  I  cannot 
demand  partition  thereof,  or  have  joint  enjoyment   of  the  income   derived 
therefrom,  yet  I  have,  so  to  speak,  a  limited   proprietorship  therein  in  the 
shape  of  rights  to  maintenance  and  succession  by  survivorship.1     In  other 
words,  the  plaintiff  claims  that  except  in  so  far  as  from  the  [275]    nature 
of  the  estate  they  are  in  applicable,  his  case  must  be  determined  according 
to  the  principles  of  the  Hindu  law  which    govern    families  and  their   pro- 
perty.    As  a  matter  of  first  impression,  it  appears  to  us  that  this   conten- 
tion is  based  on  grounds  of  justice  and  good  sense,  but  it  will  be  convenient 
at  once  to  see  how  far  authority  supports  it." 

The  judgment  of  the  High  Court  then  quoted  passages  from  several 
judgments  of  the  Judicial  Committee,  of  which  the  effect  is  given  by  their 
Lordships  in  their  judgment.  They  are  therefore  here  omitted.  The 
cases  referred  to  by  the  Judges  of  the  High  Court  were  Katama  Natohiar 
v.  The  Raja  of  Sivagunga  (1)  ;  Neelkisto  Deb  Burmono  v.  Beerchunder 
Thakoor  (2)  ;  Stree  Raja  Yanumula  Venkayamah  v.  Stree  Raja  Yanumula 
Boochia  Vankondora  (3) ;  Ramalakshmi  Ammal  v.  Sivanantha  Perumal 
Sethurayar  (4)  ;  Periasami  v.  Periasami  (5)  ;  Doorga  Persad  Singh  v. 
Doorga  Konwari  (6). 

To  the  Judges  of  the  High  Court  it  seemed  that  the  principles  laid 
down  by  the  Judicial  Committee  established  that  a  raj,  or  impartible 
zemindari,  might  be  a  portion  of  a  joint  family  estate  ;  and  that,  in  the 
absence  of  a  custom  to  the  contrary,  succession  to  it  would  be  regulated  by 
the  ordinary  rules  of  Hindu  law.  And  they  added  :  "  The  conclusion  to 
be  deduced,  as  it  appears  to  us,  from  the  observations  of  their  Lordships 
is  that  where  there  is  no  local  or  family  custom  overriding  the  general 
law,  the  succession  to  a  raj  or  impartible  zemindari,  according  to  Hindu 
law,  goes  by  primogeniture.  There  is  one  other  decision  of  the  Privy 
Council — Doorga  Pershad  Singh  v.  Doorga  Konwari  (6),  in  which  the  pass- 
age from  the  Shivagunga  case  is  quoted  with  approval,  and  where  the 
following  material  remarks  to  the  question  under  our  consideration  occur: — 
The  impartibility  of  the  property  does  not  destroy  its  nature  as  joint  family 
property  or  render  it  a  separate  estate  of  the  last  holder,  so  as  to  destroy  the 
right  of  another  member  of  the  joint  family  to  succeed  to  it  upon  his  death, 
in  preference  to  those  who  would  be  his  heirs  if  the  property  were  sepa- 
rate." In  this  connection  we  may  also  refer  to  the  judgment  reported  in  13, 
[276]  Moore's  Indian  Appeals,  page  333,  in  the  course  of  which  it  is 
observed  : — "  It  is  therefore  clear  that  the  mere  impartibility  of  the  estate 
is  not  sufficient  to  make  the  succession  to  it  follow  the  course  of  succession 

(D9M.T.A.  543.  at  pp.  538,  592.       (2)  12M.I.  A.  523.     (3)  13  M.I. A.  333. 

(4)  U  M.I. A.  570.  (5)51.4.61.  (6)  4  0.  201  =  5  I,  A.  149. 
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to  separate   estate.0     So  in  Periasami  v.  Periasami  (1),  it  is  said  : — "He       1888 

would,  therefore,  necessarily  be  joint  in  that  estate,  so  far  as  was  consistent     JAN.  ai, 

with  its  impartible  character,  with  his  two  younger  brothers  ;  the  latter 

taking   such  right  and   interests  in  respect  of  maintenance  and  possible      PRIVY 

rights  of  succession  as  belong  to   the   junior  members    of  a   raj   or  other  COUNCIL. 

impartible  estate  descendible  to  a  single  heir.  Hence  there  can  be  no  doubt 

that  the  estate,  though  impartible,  was  up  to  the  year  1829  in  a  sense  the     10  *•  272 

joint  property  of  the  joint  family  of  the  three  brothers."  'PC.)  — 

''We  have  thought  ib  right  to  quote  at  this  length  from  these  Privy  *8  '•*•  91~ 
Council  rulings,  because  the  counsel  for  the  appellants  greatly  pressed  8  8ar-  P^.J. 
upon  us  a  case  to  be  found  at  page  523  of  the  12th  Vol.  of  Moore's  Indian  189=12 
Appeals,  which  is  known  as  the  Tipperah  case,  and  particularly  the  follow-  ^d-  Jur. 
ing  passage  on  page  540  : — Still,  when  a  raj  is  enjoyed  and  inherited  by  213. 
one  sole  member  of  a  family,  it  would  be  to  introduce  into  the  law,  by 
judicial  construction,  a  fiction  also  involving  a  contradiction,  to  call  this 
separate  ownership,  though  coming  by  inheritance,  at  once  sole  and  joint 
ownership,  an'd  so  to  constitute  a  joint  ownership  without  the  common 
incidents  of  oo-parcenership.  With  deference,  we  can  only  remark  that 
we  find  ourselves  wholly  unable  to  reconcile  this  view  of  the  matter  with 
the  opinions  expressed  in  the  other  judgments  of  their  Lordships  from 
which  we  have  quoted,  and  by  which  in  every  aspect  of  the  question  before 
us  we  prefer  to  be  guided.  An  impartible  raj  or  zamindari  must,  it 
seems  to  us,  be  one  of  two  things — either  a  separate  estate  conferring 
independent  and  absolute  proprietary  powers  and  carrying  its  own  special 
rules  of  succession,  or  a  joint  ancestral  estate  pertaining  and  belonging 
to  a  joint  undivided  family.  Because  it  is  impartible  it  is  not  neces- 
sarily separate,  for  its  impartibility  does  not  'destroy  its  nature  as  joint 
family  property,'  nor  does  it  make  the  succession  follow  the  succes- 
sion of  separate  estates.'  If,  then,  it  can  be  considered  joint  property,  is 
it  to  be  so  merely  in  name  ?  It  must  be  conceded  that  the  complete  rights 
[277]  of  ordinary  oo-parcenership  in  the  other  members  of  the  family  to 
the  extent  of  joint  enjoyment  and  the  capacity  to  demand  partition  are 
merged  in,  or,  perhaps,  to  use  a  more  correct  term,  subordinate  to  the 
title  of  the  individual  member  to  the  incumbency  of  the  estate,  but  the 
contingency  of  survivorship  remains  along  with  the  right  to  maintenance 
in  a  sufficiently  substantial  form  to  preserve  for  them  a  kind  of  dormant 
co-ownership.  This  is  matter,  however,  more  pertinent  to  the  second 
question  we  shall  presently  have  to  consider.  As  to  the  first — namely, 
the  competency  of  the  plaintiff  to  maintain  this  suit — we  think  that,  in 
the  absence  of  any  custom  to  the  contrary,  he  and  his  father  being  Hindus 
and  members  of  a  joint  Hindu  family,  and,  as  such,  subject  to  the  law 
of  the  Mitakshara,  the  estate  pertaining  to  the  raj  of  Mahauli  must  be 
regarded  as  joint  family  property,  in  which  be  has  an  immediate  present 
interest  and  a  right  of  succession  as  eldest  son.  In  this  view  of  the 
matter  the  first  contention  urged  for  the  appellant  fails. 

"In  support  of  his  second  point — namely,  that  the  onus  was  on  the 
plaintiff  to  establish  the  inalienability  of  the  raj — the  counsel  for  the 
appellant  referred  us  to  Raja  Udaya  Aditya  Deb  v.  Jadub  Lai  Aditya  Deb 
(2).  We  have  very  carefully  perused  that  ruling  of  their  Lordships  of  the 
Privy  Council,  as  also  the  judgment  of  the  High  Court  of  Calcutta,  from 
whose  decision  the  appeal  was  preferred,  and  it  seems  to  us  sufficient  to 
say  that  the  property  to  which  the  litigation  related  was  situated  in  Lower 

(1)  5  l.A,  61.  (3)  8  1.  A,  248  =  8  G.  199. 

185 

A  VI— 24 


10  All.  278  INDIAN   DECISIONS,   NEW  SERIES  [Yol. 

1888       Bengal,  where  the  parties  would  be  subject  to  the  Dayabhaga  and  not  the 
JAN.  21.     Mitakshara.     Under   the  general    law,  therefore,    by    which    they  were 
governed,  the  Raja  had  power  to  make    alienations,  and   it  was  for  those 
PRIVY      who  denied  his  right  to  do  so  to  establish  a  custom   of  inalienability  that 
COUNCIL,  would  override   the  general  law.     In   the  case  before  us,  however,  the 
Mitakshara  is  the  law  of  the  parties  ;  and  if  we  have  correctly  held  that  the 
10  A.  272    Mahauli  raj  estate  is  joint    family    property,  then,  save    for  urgent    or 
(P-O-H      necessary  expenses  of  the  family,  no  one  member,  even  though  he  stands 
15  I. A.  81=   in  the  position  of  father  or  manager,  can  alienate  it  or  any  part  of  it 
5  Bar.  P.C.J.  without    the  consent  of  all.     Such    at  least  is  the  view  of    the  Hindu 
139  =  12      Jaw  that  has  been  always  recognised  by  this  Court,  in  a  long  and,  as  far  as 
lod.  Jur.    we  know,  [278]  unbroken  series  of  decisions  from  which  we  should  hesitate 
218.         to  depart.  It  cannot  be  pretended  that  an  absolute  gift  of  seventeen  of  the 
best  and  most  valuable  villages  of  the  Eaj  to  the  junior  wife  is  within  the 
exception.     On  the  contrary,  to  recognise  such  a  power  in  a  Hindu  father 
would  defeat  the  first  principles    of  the  Hindu  law  of  inheritance  and 
render  the  continuance  of  the  joint  family  system  impossible.     We  put  it 
to  the  counsel  for  the  appellant   in  the  course  of  bis  argument,  that  if  he 
carried  it  to  its   logical    conclusion,  a  Raja  might   dissipate  the  whole  of 
his  ancestral  estate,  and  of  his  own   free  will  extinguish    the  raj  ;  and  he 
frankly  admitted  that  he  did  not  shrink  from  going  that  length.     If  for  a 
moment  we  can  entertain  questions  of  policy,  we  doubt  the  expediency  or 
propriety  of  allowing  any  such  doctrine  to  go  abroad.     Looking  at  the 
matter  in  its  practical  aspect,  and  having  regard  to  the  origin  and  growth 
of  these  small  powers  or  principalities,  which  are  not  without  purpose  or 
usefulness,  we  are  not   prepared  to  admit,    at  any  rate   so  far  as  the  law 
governing  these  Provinces  is  concernd,    except  where  it  is   clearly  over- 
ridden by   well-recognised  family  custom,  any    such    absolute  disposing 
power  in  one  member  of  a  joint  family  over  an  estate  which  has  some  of 
the   incidents   at    least   of   joint   family  property.     For  to  do  so  would 
involve  the  inconsistency  that  while  the  Raja,  or  incumbent  for  the  time 
being,  in  no  way  controls  the  succession   after  him,  he  may  nevertheless 
effectually  deprive  his  successor  of  anything  to  succeed  to.     Until  corrects 
ed   by  higher  authority,  we  must  bold   that  the  law  of  the  Mitaksbara  is 
applicable  to  the  present  case,  and  that  the  defendant  Raja  and  the  minor 
plaintiff,  being  members  of  a  joint  Hindu  family,  and  the  estate  of  the  raj 
being  joint  ancestral  property,  the  alienation  impeached  by  this  suit,  not 
having  been  made  for  necessary  purposes,  is  void  and  must  be  set  aside. 

"  It  only  remains  for  us  now  to  deal  with  the  third  contention  put 
forward  by  the  appellant's  counsel,  namely,  that  a  custom  has  always 
existed  in  the  Mahauli  raj  whereby  the  Raja  for  the  time  being  can  make 
alienations  of  the  character  challenged  in  this  suit,  and  that  this  has  been 
done  over  a  long  course  of  years.  They  contended  that  the  custom  has 
been  well  established  by  their  evidence ;  that  some  of  these  witnesses  are 
alienees  in  possession  of  parts  of  the  estate  conferred  on  them  under  the 
operation  of  this  [219]  custom  by  former  Rajas  ;  that  no  evidence  was 
offered  on  the  other  side  to  contradict  or  qualify  this  testimony ;  and  that 
it  is  not  shown  that  objection  was  ever  taken  to  any  act  of  alienation 
previous  to  that  which  is  the  subject  of  this  action." 

In  regard  to  the  evidence  relating  to  custom,  the  Judges  said — 

"  We  have  to  determine  whether  this  evidence  sufficiently  shows  (l) 

that  previous  Rajas  had,  by  custom  and  usage,    the  absolute  uncontrolled 

powers   over    the    estate    claimed    by    the  defendants ;  (2)    that    they 

exercised  such  powers ;  (3)  that  they  exercised  them  in  the  way  and  to 
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the  extent  of  the  present  alienation  ;  and  (4)  that  this  custom  is  not  only  1888 
ancient  and  certain,  but  is  also  reasonable  in  itself  as  well  as  invariable  JAN  21, 
and  uncontradicted  in  its  application  :"  and  they  concluded  thus  : —  

"  Having  carefully  considered  this  testimony,  we  cannot  find  that  it      PfiIVY 
establishes  the  fact,  much  less  the  custom,  of  any  alienation  so  large  in  COUNCIL. 

its  scope,  and  so  absolute  in  its  character,  as  that  made  by  the  present 

Raja  in  favour,  exclusively  and  for  ever,  of  his  younger  Rani.     We  are 

told  of  settlements  on  cadets  of  the  Rajah  s  house   (Babuai)  :  of  pious  and     (P-0  )•• 

charitable  gifts  (birtt  shinkalap,  and  muafi},  and  of  life  allowances  for131-*-  81™ 

maintenance  or  education  of  young  Babus.     We  hear  nothing  of  such  an  8  Sar-  P-C.J. 

alienation  as  is  challenged  on  behalf  of  the  Raja  apparent  in  this  action,      189-12 

nor  do  we  find  anything  to  show  assertion  by  any  Raja,  prior  to  the  father     l°&-  JQ*« 

of  the  plaintiff,  of  a  right  or  title  to  permanently    transfer    the  estate        3l*- 

attaching  to  the  raj.     It  remains  to  see  how  the  documentary  evidence 

helps  the  defendants'  case.     It  is  sufficient  to  say  that  it  does  not  carry 

it  a  step  beyond  the  point  reached  by  the  oral  testimony.     It  indicates 

transfers  by  Rajas  of  certain  bighas  in  mauzas  by   way  of  religious  and 

charitable    grants    '  under  the  usual  birt   conditions   and   limitations ;  ' 

transfers  of  waste  lands  to  Ranis  and  others  to  bring  into  cultivation  on  a 

muafi  tenure ;  and  gifts  of  parts  of  mauzas  or  of  an  entire  mauza  to 

1  Babus'  in  virtue  of  their  Babuai  right.     There  are  two  cases  only  that 

wear  an  apparently  different  aspect.     These  are  the  alleged  '  gifts '  to 

the  prostitute  Musammat  Roshan  and  to  Rani  Tali  wand  Kuari.     The 

latter  extended  to  three  mauzas  only,  and  the  deed  of  gift  has  not   [280] 

been  produced.     We  have  noticed  above  the  circumstances  which  favour 

the  theory  that  it  was  not  an  absolute  and  perpetual  conveyance  of  this 

property  to  the  Rani,  the  donee,  but  partook  rather  of  the  character  of  a 

life  settlement  on  her  and  Babuai  for  the  sons  she  had  borne  to  the  Raja 

donor  ;  but  even  if  it  were,  one  such  exceptional  instance  would  be  wholly 

inadequate  to  establish  the  custom  prayed  in  aid  by  the  defendants. 

"  As  to  the  prostitute's  gift  that  conveyed  to  her  '  the  muafi  rights 
and  interests  '  in  one  village  only,  mauza  Koharwa,  as  her '  birt  property,' 
for  which  she  paid  malikana  to  the  Raja,  it  is  needless  to  point  out  that 
this  differed  toto  ccelo  from  the  assignment  in  perpetuity  under  the  deed 
which  is  assailed  in  the  present  litigation.  We  are  of  opinion,  for  the 
foregoing  reasons,  that  this  appeal  fails  and  should  be  dismissed  with  costs, 
and  we  order  accordingly.  " 

On  this  appeal, 

Mr.  R  V.  Doyne,  for  the  appellants,  argued  that  the  judgment  of  the 
High  Court  was  erroneous,  and  that  the  gift  made  by  the  Raja  was  valid. 
The  plaintiff  could  not  allege  that  he  had  an  estate  in  the  nature  of  a 
share  in  joint  family  property,  the  raj  estate  being  impartible,  and  the 
plaintiff  being,  at  most,  entitled  to  maintenance.  Also,  on  the  evidence,  it 
was  clear  that  so  much  of  the  estate  had  been  alienated  from  time  to  time, 
without  objection  made  by  any  son  or  other  expectant  heir,  that  the  proof 
of  the  custom  affirming  the  right  to  alienate  outweighed  that  of  a  custom 
to  the  contrary.  It  should,  therefore,  have  been  held  that  the  Raja  had 
power  to  alienate,  and  was  controlled  in  the  exercise  of  such  power  by  his 
son.  No  interest  in  impartible  estate  attached  to  a  son  at  birth.  That 
right  in  the  case  of  impartible  estate  did  not,  whatever  the  son's  rights 
were,  commence  at  his  birth,  as  in  the  case  of  ordinary  estates  under  the 
Mitakshara,  and  there  remained  no  reason  for  distinguishing  such  a  case 
as  the  present  from  those  already  disposed  of,  by  the  Bangal  High 
Court,  in  favour  of  the  liberty  of  alienation,  It  had  not  been  proved 
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1888        that;  custom    prohibited  such  an    alienation  as  had  been  made;  on  the 

JAN.  21.     contrary,  the  estate  was    shown  to  have  been  reduced  in    this  way  to 

less  than  it  formerly  was.     Reference  was  made  to  Raja  [281]  Ramnarain 

PRIVY      Singh   v.  Pertum    Singh  (1),    Maharani  Hiranath  Koer   v.  Baboo   Ram 

COUNCIL,  Narayan  Singh    (2),    Thakoor   Kapilnath   Sahai  Deo   v.  The  Government 

(3),   which  cases,    it    was    contended,    were   distinguishable    from    the 

101.272     present,  as  they  related  to  ancestral  estate  not  diminished  by  alienation. 

(P.C.)=     Raja  Udaya  Aditya  Deb  v.  Jadub  Lai  Aditya  Deb  (4)  Stree  Raja  Yanumula 

15  I  A.  Sl»  Venkayamah  v.  Stree  Raja  Yanumula  Boochia  Vankondora  (5),  Neelkisto 

6  8ar.  P.C.J.  Deo  Burmono  v.    Beerchunder    Thakoor   (6).     There    was  no  ground    for 

139  =  12     applying  the  Mitakshara  rule  as  to  sons  controlling  their  father's  alienation 

Ind.  Jur.     to  an  impartible  raj  estate,  large  portions  of  which   had  been  subjected  to 

2J8.         customary  alienation. 

Mr.  F.  H.  Jeune  and  Mr.  Reginald  C.  Saunders,  for  the  respondent, 
argued,  in  support  of  the  judgment  of  the  High  Court,  that  the  Raja's 
alienation  was  invalid.  The  raj  estate  was  by  custom  impartible  and 
descended  to  the  eldest  son :  but  the  custom  prevailed  only  to  this 
extent ;  and  no  right  of  alienation  save  to  make  such  usual  gifts  as  were 
made  by  way  of  birt,  or  for  pious  purposes,  or  other  objects,  such  as  main- 
tenance of  dependents  or  moderate  grants  incidental  to  the  Raja's  position, 
had  been  shown  to  exist  by  custom.  The  gifts  in  question  did  not  answer 
that  description.  Although  by  custom  the  right  of  succession  belonged 
only  to  one  member  of  the  family  at  a  time,  the  other  members  might  in 
their  turn  succeed,  and  were  also  entitled  to  be  maintained  out  of  the 
income  of  tha  estate.  Thus  there  was  a  joint  interest  in  the  estate,  al- 
though there  was  no  right  to  demand  a  partition.  The  custom  regulating 
the  inheritance  only  to  a  certain  extent,  the  law  of  the  Mitakshara,  as  a 
necessary  result,  prevailed  as  to  all  other  rights. 

It  was  not  contended  that  the  raj  estate  was  inalienable  only  because 
it  was  impartible,  but  it  was  argued  that  it  was  inalienable  in  the  absence 
of  any  proved  custom  of  alienation,  the  ancient  Hindu  raj  not  admitting, 
save  in  the  above  exceptional  cases,  and  for  reasons  of  necessity,  such  as 
the  general  law  regarded,  alienation  of  the  family  estate.  Although  it  was 
impartible,  it  was  not  separate  estate  ;  and  in  a  qualified,  if  not  in  the  full, 
sense  it  was  joint  family  estate.  In  place  of  the  ordinary  right  of  partition 
[282]  there  stood  the  special  rule  of  inheritance,  but  beyond  this  cus- 
tomary rule,  there  was  a  community  of  interest  derived  from  the  general 
law ;  and  the  estate  remained  that  of  a  joint  family,  in  which  each 
member,  being  entitled  to  interest  from  his  birth,  and  to  his  turn  of 
succession,  had  a  joint  interest.  The  question  in  this  appeal,  in  effect, 
resolved  itself  into  whether  the  burden  of  proving  the  custom,  sufficiently 
to  displace  the  Mitakehara  law,  had  been  discharged  or  not.  They 
contended  that  to  prove  this  custom  of  alienation  was  a  burden  cast  upon 
those  who  supported  it,  and  that  it  had  not  been  discharged. 

Reference  was  made  to  Katama  Nachiar  v.  The  Raja  of  Shivaganga 
(7),  Sri  Raja  Yenumula  Gavuridevamma  Garu  v.  Sri  Raja  Yenumula 
Ramandora  Garu  (8),  Neelkisto  Deb  Burmono  v.  Beerchunder  Thakoor  (6), 
Stree  Raja  Yanumula  Venkayamah  v.  Stree  Raja  Yanumula  Boochia 
Vankandora  (5). 

The  cases  from  the  Bengal  Law  Reports  cited  in  the  argument  for  the 
appellants  were  also  referred  to. 

(1)  11  B.L.R.  397.  (2)  9  B.L.R,  274.  (3)  13  B.L.R.  445. 

(4)  8  I.A,  248  =  8.  C.  199.        (5)  13  M.I.A.  333.  (6)  13  M.I.A.  623. 

(7)  9  M.I.A.  at  p.  588.  (8)  6  M.H.G.  93. 
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Mr.  R.  V.  Doyne,  for  the  appellants,  was  not  called  upon  to  reply.  1888 

Their  Lordships'  judgment  was  delivered  by  Sir  E.  Couch.  JAN.  ai. 

JUDGMENT.  pj^ 

SlR  R.  COUCH. — The  question    in    this    appeal  is  whether  a  gift    of  COUNCIL. 

seventeen  villages  made  by  the  appellant  Raja  Bhawani  Ghulam  Pal  on  the        

18th  February,  1887,  to  the  appellant,  Rani  Sartaj  Kuari,  his  younger  wife,    *°  *•  a7a 
is  valid.     The  suit  was  brought  by  the  respondent,  as  mother  and  guardian     (p-c-)~ 
of  Lai  Narindar  Bahadur  Pal,  the  minor  son  of  Bhawani  Gulam  Pal,  against  *'  '•*•  s*™ 
the  appellants.     The  plaint  stated  that  the  estate  of  Mahauli  had   been  in8  8ar-  P-G.J. 
the    plaintiff's    family  for  a  very  long  time,  and,  according  to  the  custom     139  =  12 
of  the  country  and  its  neighbourhood  and  the  provisions  of  Hindu  law,  the    'n<*-  'Ulf' 
eldest  son  of  the  Raja  succeeds  to  the  estate ;  that  since  the  establishment        218< 
of  the  raj  up  to  the  time  of  bringing  the  suit,  according  to  the  provisions 
of  Hindu  law   and  the  prescriptive  and  recognised  usage,  the  successor  of 
the  Raja  and  occupant  of  the  gaddi  had  had  no    other    right    under    any 
circumstances    except    to  enjoy  [283]  possession  of  the  estate  during  his 
lifetime,  and  use  its  income  in  maintaining    his    own    respectability    and 
dignity  of  the  estate  and  in  support  of  the  members  of  the  family,  leaving 
the    whole    estate    at  the  time  of  his  death  to  his  successor.     The  plaint 
then  stated  the  gift  and  prayed  for  a  decree  for  establishment  and  declara- 
tion of  the  plaintiff's  right  by  voidance  of  the  deed  of  gift.     The  written 
statements    of    the    defendants    alleged    that  Bhawani  Ghulam  Pal  was 
proprietor  of  the  estate  and  authorized  to  make  any  transfer,  and  it  would 
be    proved    on    enquiry    that,  on  account  of  the  separation  of  the  family 
and  other  reasons,  transfers  of  every  description  had  been    made    in    the 
family  from  of  old,  without  any  objection  or  obstruction  being  offered. 

The  history  of  the  family  is  given  in  the  judgment  of  the  High  Court. 
The  estates,  which  are  considerable,  lie  in  the  parganas  of  Tanda  and 
Akbarpur,  Fyzabad,  in  the  Province  of  Oudb,  and  Mahauli  and  Rasalpur 
in  the  district  of  Basti,  in  the  North-Western  Provinces.  It  would  appear 
that,  some  300  years  ago,  two  brothers,  named  Alakdeo  and  Tilakdeo, 
Surajbansi  Rajputs,  coming,  as  they  alleged,  from  Kumaun,  invaded  the 
locality  in  which  the  property  is  situated,  and  killing  one  Kaulbil,  the  then 
Rajbhar,  appropriated  his  lands  and  made  them  the  nucleus  of  the  present 
raj.  Subsequently,  for  services  rendered  or  for  some  other  reason,  they 
obtained  from  one  of  the  Delhi  Emperors  the  title  of  "  Pal,"  which  has  now 
for  a  long  course  of  years  been  attached  to  the  family.  It  was  admitted 
that  the  raj  or  estate  was  impartible  ;  that  there  was  in  she  family  the 
custom  of  primogeniture  ;  and  that  the  family  was  governed  by  the  law  of 
the  Mitakshara.  The  evidence  as  to  the  size  of  the  estate  originally  was 
very  vague,  some  witnesses  saying  it  contained  600  or  700  villages  and 
others  1,300.  At  the  time  of  the  gift  in  question  it  did  not  contain  more 
than  100.  The  estate  had  been  thus  reduced  by  gifts  by  successive  Rajas 
to  younger  members  of  the  family,  who  were  called  Babus,  for  maintenanoe, 
and  to  Brahmins  for  religious  or  charitable  purposes.  The  former  classes 
of  gifts  were  called  ''  birt  "  and  the  latter  "  shankalp."  The  former  were 
stated  by  the  witnesses  to  have  been  of  considerable  extent,  some  being  of 
50  or  more  villages.  It  did  not  appear  that  a  Raja  had  ever  made  an 
alienation  by  way  of  [284]  sale  of  any  part  of  the  estate.  The  Subordinate 
Judge  framed  the  following  issue  : — 

"  Iq  the  defendant  competent  to  execute  the  deed  of  gift  during  his 
lifetime  in  favour  of  bis  second  wife  according  to  the  family  custom  and 
Hindu  law  ?  Is  the  deed  of  gift  legal  ?  Has  the  plaintiff  no  right,  according 
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1888       to  Hindu  law,  to  get  it  cancelled  ?  Is  the  plaintiff  alone  competent  to  sue 

JAN.  31.    in  the  presence  of  other  rightful  heirs,  and  is  the  plaintiff's  claim  legal  or 

not  ?"     The  Subordinate  Judge  decided  that  the  deed  of  gift  was  invalid 

PRIVY      and  made  a  decree  for  the  plaintiff.     He  appears  to  have  held  that,  the 

COUNCIL,  estate  being  impartible,  it  must  also  be  inalienable,  unless  it  was  proved 

that  the  custom  of  making  transfers  had  been  prevalent  in  the  family, 

10  A.  272  and  that  the  defendant  had  failed  to  prove  this. 

(P.O.)  -  The  defendants  appealed  to  tha  High  Court.     That  Court  held  that,  in 

1SI.A  51=  the  absence  of  any  custom  to  the  contrary,  the  plaintiff  and  his  father 
B  Bar.  P.C.J.  being  Hindus  and  members  of  a  joint  Hindu  family,  and  as  such  subject 
to  the  law  of  the  Mitakshara,  the  estate  pertaining  to  the  raj  of  Mahauli 
Ind.  Jar.     musfc  De  regarded  as  joint  family  property  in  which  he  had  an  immediate 
213.         present  interest  and  a  right  of  succession  as  eldest  son.     And  they  said 
that  "they  were  not  prepared  to  admit,  at  any  rate  so  far  as  the  law 
governing  these  (the  North-West)  Provinces  is  concerned,  except  where  it 
is  clearly  overridden  by  well-recognised  family  custom,  an  absolute  dispo- 
sing power  in  one  member  of  a  joint  family  over  an  estate  which  has  some 
of  the  incidents  at  least  of  joint  family  property,"  and  that  the  defendant 
Eaja  and  the  minor  plaintiff,  being  members  of  a  joint  Hindu  family,  and 
the  estate  of  the  raj  being  joint   ancestral  property,  and  the  law  of  the 
Mitakshara  being  applicable,  the  gift,  not  having  been  made  for  necessary 
purposes,  was  void  and  must  be  set  aside.     Accordingly  the  appeal  was 
dismissed  with  costs. 

A  similar  view  of  the  law  was  taken  by  the  High  Court  at  Calcutta 
in  Eaja  Eamnarain  Singh  v.  Pertum  Singh  (1). 

The  great  distinction  between  the  doctrine  of  the  Mitakshara  in 
regard  to  heritage  and  that  of  the  Dayabhaga,  the  law  in  Bengal,  is  found 
in  ch.  1,  S.  v.  27,  where  it  is  said  that  property  in  the  paternal  or  ancestral 
estate  is  by  birth,  and  the  [285]  father  is  subject  to  the  control  of  his  sons 
and  the  rest  in  regard  to  the  immoveable  estate,  whether  acquired  by  him- 
self or  inherited  from  his  father  or  other  predecessor.  In  this  case,  if 
there  were  no  family  custom,  the  Eajah's  power  over  the  estate  would  be 
governed  by  this  law,  and  the  gift  in  question  would  be  void.  But,  as  was 
said  by  this  Committee  in  the  Tipperah  case,  12  Moore.  I.  A,  542,  "  where 
a  custom  is  proved  to  exist,  it  supersedes  the  genera!  law,  which,  however, 
still  regulates  all  beyond  the  custom."  It  is  admitted  that  the  raj  is 
impartible,  and  that  there  is  a  custom  of  succession  by  primogeniture. 
The  question  how  far  the  general  law  of  the  Mitakshara  is  superseded  and 
whether  the  right  of  the  sou  to  control  the  father  is  beyond  the  custom  is 
one  of  some  difficulty. 

The  Judges  of  the  High  Court  have  quoted  in  support  of  their  view 
passages  from  several  judgments  of  this  committee.  In  all  of  them  the 
question  was  as  to  (she  succession  to  the  property  on  the  death  of  the  Raja 
or  zemindar,  and  it  was  held  that,  for  the  purpose  of  determining  who  was 
entitled  to  succeed,  the  estate  must  be  considered  as  the  joint  property  of 
the  family.  The  saying  in  the  Shivagunga  case  (2)  "  the  zamindari, 
though  impartible,  was  part  of  the  common  family  property,"  must  be 
understood  with  reference  to  the  question  which  was  then  before  their 
Lordship.  The  question  of  the  right  of  an  eldest  son  or  other  son  to 
control  the  father  did  not  arise  in  that  case.  In  Doorga  Prasad  Singh  v. 
Durga  Kunwari  (3)  it  is  evident  from  what  is  quoted  by  the  High  Courfc 
that  this  question  was  not  considered.  In  Periasami  v.  Periasami  (4) 

(1)  11  B.L.B.  397.         (9)  9  M.I.A.'at  p.  593.         (3)  4  0,  201,        (4)  5  LA.  61. 
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the  language  is  more  guarded.    Ifc  is  said  that  the   estate,  though  imparti-        1888 
ble,  was  up  to  the   year  1829  in  a  sense  the    joint    property  of  the    joint      JAN.  21. 

family  of  the  three  brothers.  Tbe  sense  is  shown  by  the  previous  sentence         

to  be  the  younger  brothers  "  taking  such  right  and  interests  in  respect  of      PBIVY 
maintenance  and    possible  rights    of  succession  as    belong  to  the    junior  COUNCIL. 

members  of  a  raj  or  other  impartible  estate  descendible  to  a  single  heir."         

In  Raja  Yanumula  Venkayamah  v.  Raja  Yanumula  Boochia  Vankondora    ™  *•  272 
(1),  which  was  quoted  in  the  argument  for  the  respondent  from  a  passage      (P.O.)  — 
in  the  judgment  at  p.  339,    where    the  estate  is    spoken    [286]    of  as19'*'81™ 
being   part  of  the  common  family  property,  though  impartible,    the  ques- s  8ftp<  P«0  J. 
tion  in  the  suit  being    in  regard    to    the    succession,  their  Lordships  at      189-12 
p.  340,  after  noticing  evidence  of  the  grants  of  portions  of  the  estate,  say  :    '"d*  *"*• 
"  These  grants  by  way  of  maintenance  are  in  the  ordinary  course  of  what         21&- 
is  done  by  a  person  in  the  enjoyment  of  a  raj  or  impartible  estate  in  favour 
of  the  junior  members  of  the  family,  who  but  for  the  impartibility   of  the 
estate  would  be  co-parceners    with     him."     This  is  a  clear  opinion  that, 
though  an  impartible  estate  may  be  for  some  purposes  spoken  of  as  joint 
family  property,  the  co-parcenary  in  it  which  under  the    Mitakshara    law 
is  created  by  birth  does  not  exist. 

And  in  Baboo  Beer  Pertab  Sahee  v.  Maharaja  Rajender  Pertab  Sahee 
(2),  the  case  of  the  zamindari  of  Hansapore  in  Bohar,  where  the  Mitak- 
shara law  prevails,  an  impartible  raj,  which  by  family  usage  and  custom 
descended  according  to  the  rule  of  primogeniture,  subject  to  the  burthen 
of  making  Babuana  allowances  to  the  junior  members  of  the  family  for 
maintenance,  the  question  was  whether  the  Baja  had  power  to  make  a 
testamentary  disposition  of  the  raj  to  one  member  of  his  family  to  the 
prejudice  of  his  other  male  descendants  and  co-heirs,  their  Lordships 
held  that  the  foundation  of  the  supposed  restriction  on  the  power  of  the 
father  to  make  a  will  was  the  community  of  interest  which  the  members 
of  the  family  acquired  by  birth,  and  said  "  cessante  ratione  iegis  cessat  et 
ipsa  lex.  " 

The  reason  for  the  restraint  upon  alienation  under  the  law  of  the 
Mitakshara  is  inconsistent  with  the  custom  of  impartibility  and  succession 
according  to  primogeniture.  The  inability  of  the  father  to  make  an 
alienation  arises  from  the  proprietary  right  of  the  sons.  "  Among  un- 
separated  kinsmen,  the  consent  of  all  is  indispensably  requisite,  because 
no  one  is  fully  empowered  to  make  an  alienation,  since  the  estate  is  in 
common."  (Mitakshara,  ch.  1,  s.  1.,  v.  30). 

The  argument  in  support  of  the  view  of  the  High  Court  appears  to  be 
that  although  the  sons  do  not  take  an  interest  by  birth,  so  as  to  enable 
them  to  hold  the  estate  or  to  have  a  partition,  they  have,  as  members 
of  a  joint  family,  some  interest  which  is  sufficient  [287]  to  enable  them  to 
prevent  an  alienation.  The  learned  Judges  of  the  High  Court  say :  "  it 
must  be  conceded  that  the  complete  rights  of  ordinary  co-paroenership  in 
the  other  members  of  the  family,  to  the  extent  of  joint  enjoyment 
and  the  capacity  to  demand  partition,  are  merged  in,  or  perhaps,  to  use 
a  more  correct  term,  subordinated  to  the  title  of  the  individual  member  to 
the  incumbency  of  the  estate,  but  the  contingency  of  survivorship  remains 
along  with  the  right  to  maintenance  in  a  sufficiently  substantial  form  to 
preserve  for  them  a  kind  of  dormant  co-ownership." 

In  the  case  in  the  llth  Bengal  L.R.  397,  it  seems  to  have  been  con- 
sidered that  the  son  was  a  co-sharer  with  the  father.  It  is  said  (p.  405) 

(1)  13  I. A.  333.  (3)  12  M.I. A.  1, 
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1888       m  tne  Judgment :  "  It   appears  to  me,  then,  on  the  facts  with  which  we 
JAN.  a i.      nave  to  deal,  fcna*i  we  must  take  the  property  which  is  the  subject  of  suit 

to  have  been  ancestral   property,  which  descended  with  the  joint  family 

PRIVY      in  the  ordinary    way,  subject    to   the  effect  of  an  established  custom    in 

COUNCIL,  regard  to  its  partibility  amongst  the  existing  joint  members  of  the  family, 

and    in  this  view  of  the  facts  it  is  evident  that  the  father  had  no   power 

10  A.  272     against  his  son,  who  was  unquestionably  joint   with  him  as  regards  this 

(P.C.)=-      property,  to  alienate  or  incumber  the  estate  excepting  upon  a  justification 

15  l.A.  51=  of    A   family   necessity."     Both  Courts  appear   to  have  thought  that,  in 

5  Bar  P.C.J.  order  to   prevent  alienation  by  the  father,  there  must  be  a  co-ownership 

189  =  12      jn  the  son  or  sons. 

fad.  Jur,  The  property   in   the  paternal  or  ancestral  estate  acquired  by  birth 

218.  >  under  the  Mitakshara  law  is,  in  their  Lordships'  opinion,  so  connected 
with  the  right  to  a  partition  that  it  does  not  exist  where  there  is  no  right 
to  it.  In  the  Hansapur  case  there  was  a  right  to  have  Babuana  allowan- 
ces as  there  is  in  this  case,  but  that  was  not  thought  to  create  a  community 
of  interest  which  would  be  a  restraint  upon  alienation.  By  the  custom 
or  usage  the  eldest  son  succeeds  to  the  whole  estate  on  the  death  of  the 
father,  as  he  would  if  the  property  were  held  in  severally.  It  is  difficult 
to  reconcile  this  mode  of  succession  with  the  rights  of  a  joint  family,  and 
to  hold  that  there  is  a  joint  ownership,  which  is  a  restraint  upon  aliena- 
tion. It  is  not  so  difficult  where  the  holder  of  the  estate  has  no  son,  and 
it  is  necessary  to  decide  who  is  to  succeed.  In  [288]  Bengal  there  is 
joint  family  property,  but  where  property  is  held  by  the  father  as  its  head, 
his  issue  have  no  legal  claim  upon  him  or  the  property  except  for  feheir 
maintenance.  He  can  dispose  of  it  as  he  pleases,  and  they  cannot  require 
a  partition.  The  sons  have  not  ownership  while  the  father  is  alive  and 
free  from  defect.  Upon  his  death  the  property  in  the  sons  arises,  and 
with  it  the  right  to  a  partition  ;  Dayabhaga,  ch.  1.  In  the  case  of  the 
raj  of  Patcum  in  Chota  Nagpore,  which  was  admitted  to  be  an  impartible 
raj,  and  one  in  which  the  custom  of  primogeniture  existed,  it  was  held 
by  the  High  Court  at  Calcutta  (1)  that  it  was  necessary  for  the  plaintiff 
to  show  that  there  was  some  custom  which  would  prevent  the  operation 
of  the  general  law  empowering  alienation,  and  that  proof  of  a  custom  that 
the  estate  descended  to  the  eldest  son  to  the  exclusion  of  the  other  sons 
was  not  sufficient.  On  an  appeal  from  this  judgment  this  Committee  was 
of  opinion  that  it  should  be  affirmed  (2).  In  Narain  Khootia  v.  Lokenath 
Khootia  (3)  it  was  held  by  the  same  High  Court  that  the  fact  that  the  raj 
of  Chota  Nagpore  is  impartible  does  not  prevent  the  Maharaja  for  the  time 
being  from  making  grants  of  portions  of  it  in  perpetuity.  And  it  is  stated 
in  the  judgment  that  the  family  is  governed  by  the  law  of  the  Mitakshara. 
It  had  been  previously  held  by  the  same  Court  in  a  case  in  13  Bengal 
L.  B.  445,  where  the  plaintiff  alleged  that  the  descent  of  the  estate  was 
governed  by  Mitakshara  law,  and  that  by  the  usage  and  custom  of  the 
family  the  estate  was  impartible  and  descendible  according  to  the  law  of 
primogeniture  on  the  male  heirs  of  the  original  grantee,  the  estate  was 
not  on  the  case  stated  shown  to  be  inalienable.  Their  Lordships  think 
this  is  the  correct  view. 

If,  as  their  Lordships  are  of  opinion,  the  eldest  son,  where  the 
Mibakshara  law  prevails  and  there  is  the  custom  of  primogeniture,  does 
not  become  a  co-sharer  with  his  father  in  the  estate,  the  inalienability  of 
fcbe  estate  depends  upon  custom,  which  must  be  proved,  or,  it  may  be  in 

(1)  5  G.  113.  (2)  8  LA.  318.  (3)  7  C.  161, 
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some   cases,  upon  the  nature  of  the  tenure.     The  Subordinate  Judge  and       1888 
the  High  Court   thought    that  the  onus  was  upon  the  defendants  (the     JAN.  21. 
appellants)  to  prove  that  by  custom  the  estate  was  alienable,  and  they 
have  found  that  the  custom  was  [289]  not  proved.     Their  Lordships  have      PRIVY 
not  to  consider  whether  these  concurrent  findings  should  be  questioned.  COUNCIL. 
They    have    to    see    whether    it    is    proved    that    there  is  a  custom    of 
inalienability.     The  fact  that  there  is  no  evidence  of  a  sale  of  any  portion 
of  the  estate   is   in  the  plaintiff's  favour  ;  but  this  is  not  sufficient.     The 
absence  of  evidence  of  an  alienation  without  any  evidence  of  facts  which  *•»•»«  91  = 
would   make  it  probable  that  an  alienation  would  have  been  made  cannot9  Sar<  p  C-J 
be  accepted  as  proof  of  a  custom   of  inalienability.      For  the  foregoing       139  =  12 
reasons,  their  Lordships  are  of  opinion  that  the  plaintiff  has  failed  to  show     Ind.  Jar. 
that  the  gift  ought  to   be  declared  to  be  invalid,  and  they  will  humbly         218, 
advise  Her  Majesty  to  reverse  the  decrees  of  the  lower  Courts,  and  to 
decree   that  the  suit  be  dismissed  with  costs  in  both  these  Courts.     The 
respondent  will  pay  the  costs  of  this  appeal. 

Solicitors  for  the  appellants  :  Messrs.  Ford,  Ranken  Ford,  and  Ford. 
Solicitors  for  the  respondents  :  Messrs.  Bird  and  Moore. 


10  A.  289. 
APPELLATE   CIVIL. 

Before  Sir   John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight,   and 
Mr.  Justice  Mahmood. 


MUHAMMAD  ALLAHDAD  KHAN  AND   ANOTHER  (Plaintiffs)  v. 

MUHAMMAD  ISMAIL  KHAN  AND  OTHERS  (Defendants}* 

[7th  April,  1888.] 

Muhammadan  Law— Inheritance—  Legitimacy — Acknowledgment  of  smship — Practice 
— Remand—  Civil  Procedure  Code,  ss.  562,  563,  564,  566. 

Per  EDGE,  G  J.,  and  STRAIGHT,  J.—  The  rales  of  the  Muhammadan  law 
relating  to  acknowledgment  by  a  Muhammadan  of  another  as  his  son  are  rules 
of  the  substantive  law  of  inheritance.  Such  an  acknowledgment,  unless  certain 
impediments  exist,  confers  upon  the  person  acknowledged  the  status  of  a  legiti- 
mate son  capable  of  inheriting.  Where  there  is  no  proof  of  legitimate  birth  or 
of  illegitimate  birth,  and  the  paternity  of  a  child  it)  unknown  in  the  sense  that 
no  specific  person  is  shown  to  be  the  father,  then  the  acknowledgment  of  him 
by  another  who  claims  him  as  a  son  affords  a  conclusive  presumption  that  he  is 
the  legitimate  child  of  the  acknowledger,  and  places  him  in  that  category.  Such 
a  status  once  conferred  cannot  be  destroyed  by  any  subsequent  act  of  the  acknow- 
ledger or  of  any  one  claiming  through  him. 

[290]  Per  MAHMOOD,  J. — Although,  according  to  the  Muhammadan  law, 
ikrar  or  acknowledgment  in  general  stand*  upon  much  the  same  footing  as  an 
admission  as  defined  in  the  Evidence  Act,  acknowledgments  of  parentage  and 
others  matters  of  personal  status  stand  upon  a  higher  footing  than  matters  of 
evidence,  and  f  jrm  a  part  of  the  substantive  Muhammadan  law.  So  far  as 
inheritance  through  males  is  concerned,  the  existence  of  consanguinity  and 
legitimate  descent  is  au  indispensable  condition  precedent  to  the  right  of 
succession,  and  such  legitimate  descent  depends  upon  the  existence  of  a  valid 
marriage  between  the  parents.  Where  legitimacy  cannot  be  established  by 
direct  proof  of  suoh  a  marriage,  acknowledgment  is  recognised  by  the  Muham- 
madan law  as  a  means  whereby  marriage  of  the  parents  or  legitimate  descent 
may  be  established  as  a  matter  of  substantive  law.  Such  acknowledgment 
always  proceeds  upon  the  hypothesis  of  a  lawful  union  between  the  parents  and 
the  legitimate  descent  of  the  acknowledged  person  from  the  acknowledger,  and 
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ibere  is  nothing  in  the  Muhammadan  law  similar  to  adoption  as  recognised  by 
the  Roman  and  Hindu  systems,  or  admitting  of  an  affiliation  which  has  no 
reference  to  consanguinity  or  legitimate  descent.  A  child  whose  illegitimacy  is 
proved  beyond  doubt,  by  reason  of  the  marriage  of  its  parents  being  either 
•  disproved  or  found  to  be  uulawfif,  cannot  be  legitimatised  by  acknowledgment. 
Acknowledgment  has  only  the  effect  of  legitimation  where  either  the  fact  of  the 
marriage  or  its  exact  time,  with  reference  to  the  legitimacy  of  the  child's  birth, 
is  a  matter  of  uncertainty, 

Ashruf  cod'Dcwlah  Amhed  Eossein  Khan  v.  Bydir  Eotstin  Rhan  (1),  Mcham- 
mad  Azmat  AH  Khan  v.  Lall  Begam  (2),  and  Sadakat  Ho&sein  v.  Mahffrned 
Yusuf  (3j  referred  to, 

In  a  suit  for  possession  of  property  by  right  of  inheritance,  the  Court  framed 
six  issues,  four  of  which  it  tried  and  decided.  With  reference  to  its  finding  upon 
the  principal  of  these  issues,  which  related  to  the  plaintiff's  legitimacy,  the  Court 
dismissed  the  suit,  observing  that,  in  the  view  which  it  took  of  the  case,  the 
determination  of  the  remaining  issues  was  unnecessary.  Some  of  the  defend- 
ants bad  filed  a  statement  of  defence  upon  which  no  issues  were  framed,  and  no 
evidence  taken,  apparently  in  consequence  of  the  attention  of  the  Court  being 
directed  almost  exclusively  to  the  main  issue  aa  to  the  plaintiff's  legitimacy. 
There  was  no  formal  order  excluding  evidence  on  any  point,  On  appeal,  the  High 
Court  reversed  the  first  Court's  fiod-.ng  on  the  issue  with  reference  to  which  the 
suit  had  been  dismissed  below. 

Beld  by  EDGE,  C.  J.,  and  MAHMOOD,  J.,  (STRAIGHT,  J.,  dissenting)  that 
e.  562  of  the  Civil  Procedure  Code  applied  not  only  to  cases  where  the  first  Court 
had  expressly  excluded  evidence,  but  also  to  cases  where  the  parties  were  or 
might  have  been  misled  by  the  act  of  the  Court  as  to  the  issues  or  the  evidence 
necessary,  and  where,  in  consequence  of  the  Court  erroneously  considering  one 
issue  only,  the  parties  did  not  tender  or  bring  forward  their  evidence  ;  and  that, 
as  in  the  present  casp,  evidence  had  been  excluded  in  ihis  broad  sense,  s.  662  (the 
operation  of  which  in  such  oases  should  be  rather  expanded  than  limited)  was 
applicable,  and  the  case  should  be  remanded  for  trial  of  the  remaining  issues. 

[291]  Eeld  by  STRAIGHT,  J.,  contra,  that,  with  reference  to  ss.  £62,  563  and 
564,  the  case  could  not  be  remanded  under  p.  562  because  it  had  not  been  disposed 
of  upon  a  perliroinary  point  so  as  to  exclude  evidence  of  fact,  and  the  Court  should 
therefore  proceed  to  dispose  of  it  upon  the  evidence  on  the  record,  if  any;  and 
that  an  issue  should  be  remitted  to  the  lower  Court  under  s,  56f. 

[F..  15  A.  396  (398)  ;  23  C.  130  ;  27  C.  801;  5  C.L.J.  664  '667)  ;  190  P.L.R.  1908; 
R.,  9  C.W.N.  352  (362)  ;  16  C.W.N.  231  (231)  ;  16  M.  207  (210;  ;  D.,  6  P.R. 
(1909).] 

[See  8  A   23),  wherein  this  appeal  has  arisen.] 

THIS  was  an  appeal  under  s.  10  of  the  Letters  Patent  from  a  judgment 
of  Brodburst,  J.,  dated  the  22nd  March,  1886,  dissenting  from  the  judg- 
ment of  Petheram,  C.  J.,  and  affirming  the  decision  of  the  Subordinate 
Judge  of  Meerut,  who  had  dismissed  the  suit.  The  facts  of  the  case  are 
stated  in  the  report  of  the  case  before  the  Division  Bench  (4)  and  in  the 
judgment  of  Straight,  J.,  now  reported.  For  the  purpose  of  making  the 
arguments  of  counsel  intelligible  the  following  summary  will  be  suffi- 
cient : — The  parties  were  Sunni  Muhammadans.  The  suit  was  brought  by 
Muhammad  Allahdad  Khan  and  Musammat  Hakim-un-nissa  (to  whom 
Muhammad  Allahdad  Khan  had  sold  his  rights  and  interests  in  a  portion 
of  the  property  in  dispute)  against  Muhammad  Ismail  Khan  and  his  three 
sisters,  and  three  other  persons,  for  a  declaration  of  right  to  and  posses- 
sion of  two  shares  in  certain  villages  left  by  Ghulam  Gbaus  Khan,  father 
of  the  first  four  defendants,  upon  the  ground  that  the  first-mentioned  plaint- 
iff was  the  eldest  son  of  Ghulam  Ghaus  Khan  and  brother  of  the  defend- 
ants, and  was  therefore  entitled  to  the  shares,  under  the  Muhammadan 
law,  by  right  of  succession.  The  defence  of  the  first  four  defendants  was 

(1)  11  M.I. A.  94.         (2)  9I.A.  8  =  8  C.  422.       (3)  11  I. A.  31  =  10  C.  663.     (4)  8  A.  234, 
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to  the  effect  that  Allahdad  Khan  was  only  the  step-son  of  Ghulam  Ghaus 
Khan,  having  been  born  prior  to  the  marriage  of  his  mother,  Moti  Begam, 
with  Ghulam  Ghaus  Khan.  The  case  of  the  plaintiffs  was  that  even  if 
they  failed  to  prove  that  Allahdad  Khan  was  the  son  of  Ghulam  Ghaus 
Khan,  yet  Ghulam  Ghaus  Khan  had,  on  various  occasions,  acknowledged 
him  to  be  his  son  and  therefore,  under  the  Muhammadan  law,  Allahdad 
Khan  was  entitled  to  inherit  as  the  legitimate  son  of  Gbulam  Gbaus 
Khan.  They  filed  certain  letters  and  other  documents  in  which  the  de- 
ceased expressly  referred  to  Allahdad  Khan  as  his  son  ;  and  contended  that 
these  references  amounted  to  acknowledgments  of  him  as  a  son  by  the 
deceased,  which,  under  the  Muhammadan  law,  gave  him  the  status  of  a 
legitimate  son. 

[292]  The  defendants  5,  6,  7,  held  a  lease  of  parts  of  the  property  in 
suit  from  the  daughters  of  Ghulam  Gbaus  Khan.  They  filed  a  written 
statement  of  defence  in  the  following  terms  :  — 

"  That  defendants  have  taken  the  lease  of  the  villages  from  the  actual 
owners,  and  they  have  reason  to  believe  that  the  plaintiff  is  not  the  legiti- 
mate son  of  Ghulam  Ghaus  Khan.  Defendants  have,  year  after  year, 
paid  in  good  faith  the  lease-money  to  the  daughters  of  Ghulam  Ghaus 
Khan,  the  owners  of  the  property,  from  whom  defendants  have  taken 
the  lease.  Defendants  have  been  unnecessarily  joined  as  parties  to  the 
suit." 

No  issue  was  fixed  by  the  Court  of  first  instance  with  reference  to  this 
written  statement.  The  issues  which  it  framed  were  : — "  1.  Whether 
Allahdad  Khan,  plaintiff,  is  a  son  of  Ghulam  Ghaus  Khan  ?  2.  Whether 
this  suit  is  vitiated  by  the  defect  of  champerty  and  ought  for  that  reason 
to  fail  ?  3.  What  amount  of  stamp  duty  ought,  according  to  law,  to  have 
been  paid  on  the  deed  to  Hakim -un-nissa,  and  is  it  receivable  in  evidence 
in  this  suit  ?  4.  Had  Allahdad  Khan,  plaintiff,  knowledge  of  the  proceedings 
in  the  former  suits  while  they  were  pending,  and  is  his  not  being  a  party  to 
them  a  bar  bo  this  suit  ?  5.  What  amount  of  debts,  if  any,  due  by  Ghulam 
Ghaus  Khan  has  been  paid  by  Ismail  Khan  ?  6.  What  sort  of  decree,  if 
any,  is  the  plaintiff  entitled  to  ?" 

The  Court  decided  the  first  four  of  these  issues  only.  After  dealing  at 
length  with  the  first  issue  and  deciding  it  against  the  plaintiffs,  the  Subor- 
dinate Judge  observed  that,  in  his  view  of  the  case,  it  was  not  necessary  to 
determine  the  other  issues. 

The  conclusions  of  the  learned  Judges  of  the  Division  Bench  hearing 
the  appeal  are  thus  summarised  in  the  head  note  of  the  report  at  I.L.E., 
8  All.  235: — "Held  by  Petheram,  C.  J.,  that  the  acknowledgment  by  the 
deceased  of  the  plaintiff  as  his  son  in  fact  conferred  upon  the  latter  the 
status  of  a  legitimate  son  capable  of  inheriting  the  deceased's  estate, 
although  the  evidence  showed  that  the  deceased  never  treated  him  as  a 
legitimate  son  or  intended  to  give  him  the  status  of  legitimacy.  Held 
by  Brodhurst,  J.,  that  the  documents  above  referred  to  did  not 
show  more  than  that  the  deceased  regarded  the  plaintiff  as  his  step-son; 
that  the  plaintiff  was  never  called  his  son  except  by  courtesy,  and  in  the 
[293]  sense  in  which  a  European  would  ordinarily  describe  his  step-son 
as  his  son  ;  and  that  there  was  no  sufficient  evidence  of  acknowledgment 
from  which  an  inference  was  fairly  to  be  deduced  that  the  deceased  ever 
intended  to  recognise  the  plaintiff  and  give  him  the  status  of  a  son 
capable  of  inheriting." 

Tha  grounds  on  which  the  plaintiffs  appealed  from  the  judgment  of 
Brodhurst,  J  ,  were  as  follows  : — 
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"1.  Because   the   appellant  is  proved  to  be  a  legitimate  son   of 

Ghulam  Gbaus  Khan. 

"2.  Because  under  the  Muhainmadan  law,  the  acknowledgments 
of  Ghulam  Ghaus  Khan  are  sufficient  to  establish  that  the 
appellant  is  his  legitimate  son. 

"3.  Because  the  onus  of  proof  was  on  the  respondent,  and  he  has 
failed  to  discharge  that  onus." 

Mr.  G.  E.  A.  Ross  and  the  Hon.  Pandit  Ajndliia  Nath,  for  the 
appellants. 

Mr.  G.  T.  Spankie,  the  Hon.  T.  Conlan  and  Babu  Jogindro  Nath 
Chaudhri,  for  the  respondents. 

The  Hon.  Pandit  Ajudhia  Nath  for  the  appellants,  referred  to  a  pass- 
age in  Syerl  Amir  Ali's  "Personal  law  of  the  Muhammadans"  (at  pp.  166, 
167),  to  the  effect  that  the  Muhammadan  law  dees  not  recognise  adoption 
in  the  sense  of  the  Roman  and  Hindu  legal  systems  or  "  any  mode  of 
filiation  where  the  parentage  of  the  person  adopted  is  known  to  belong  to 
a  person  other  than  the  adopting  father  ;  but  only  the  form  of  filiation 
created  by  ikrar  or  "  acknowledgment,"  which  can  be  established  by  the 
father  alone.  The  essential  condition  of  this  mode  of  filiation  is  that  the 
person  to  be  filiated  must  not  be  known  to  be  the  son  of  a  person  other 
than  the  acknowledger.  The  author  goes  on  to  say  that  such  acknowledg- 
ment may  be  either  express  or  implied,  and  may  be  inferred  from  treat- 
ment of  the  child.  See  also  Elberling's  Treatise  on  Inheritance,  &cs., 
pp.  43,  44.  The  rules  of  the  Muhammadan  law  as  to  acknowledgment  are 
not  mere  rules  of  evidence.  If  a  Muhammadan  acknowledges  another  to 
be  his  brother,  that,  according  to  the  Muhammadan  law,  dees  cot  prove 
the  relationship  asserted,  but  makes  the  acknowledged  the  heir  of  the 
acknow-[294]ledger  in  the  absence  of  other  heirs.  On  the  other  hand, 
an  acknowledgment  of  another  as  son  is  deemed  to  constitute  the  con- 
sanguinity. He  also  referred  to  Baillie's  Digest  of  the  Muhammadan 
Law,  pp.  404,  405. 

[EDGE,  C.  J. — The  passage  at  p.  105  seems  to  show  that  the  circum- 
stances must  amount  to  a  reasonable  presumption  of  actual  paternity.] 

My  contention  is  that  it  ia  not  a  question  of  presumptive  or  other 
evidence  :  the  acknowledgment  has  the  force  of  an  affiliation. 

[STRAIGHT,  J.,  referred  to  Najmooddeen  Ahmed  v.  Bebee  Zuhoorun  (1), 
in  which  Macpherson,  J.,  cited  the  passage  from  Baillie,  pp.  404,  405, 
as  establishing  the  proposition  that  the  acknowledgment  of  the  father 
renders  the  son  a  legitimate  son  and  heir,  whether  the  mother  was  or  was 
not  lawfully  married  to  the  father.] 

The  acknowledgment  is  binding  not  only  on  the  acknowledger  but  on 
all  the  world.  The  acknowledged  person  succeeds  his  brothers  as  their 
heir.  This  suggests  that  the  acknowledgment  does  not  merely  operate  by 
way  of  estoppel  or  conclusive  proof.  It  cannot  be  contradicted  either  by 
the  acknowledger  or  by  any  of  the  other  members  of  his  family.  If  ever 
brought  into  question,  the  inquiry  must  be  limited  to  ascertaining  whether 
in  fact,  words  or  conduct  amounting  to  an  acknowledgment  were  ever 
uttered  or  took  place.  If  this  is  proved,  the  affiliation  follows  as  a  necessary 
legal  consequence  and  cannot  be  questioned. 

[MAHMOOD,  J. — Syed  Amir  Ali  at  p.  188  of  his  book  points  out  that 
the  adoption  practised  by  the  pre  Islamic  Arabs  was  abolished  by  reason 

(1)  10  W.  R.  45. 
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of  the  teaching  of  the  Prophet ;  and  in  the  Koran  there  is  a  verse  which 
says  that  no  one  can  be  the  son  of  a  man  from  whose  loins  he  has  not 
sprung.  It  appears  to  me  that,  under  the  Muhammadan  law,  affiliation 
independent  of  blood  relationship  does  not  exist. 

The  passage  referred  to  merely  condemns  the  kind  of  adoption  formerly 
practised  ;  it  does  not  prohibit  affiliation  by  acknowledgment.  See  also 
Grady's  edition  of  the  Hedaya  (Hamilton's  translation),  2nd  ed.,  p.  439 
["  acknowledgments  of  parentage  with  [293]  respect  to  infants  ")•  This 
shows  that  once  an  acknowledgment  has  been  proved,  nothing  further  is 
required  to  constitute  parentage. 

[STRAIGHT,  J.,  referred  to  Muhammad  Azmat  Ali  Khan  v.  Musammat 
Lalii  Bee/am  (1).] 

In  Macnaghten's  Principles  of  Muhammadan  law  (chapter  IV,  on 
Parentage)  it  is  laid  down  that  "  if  a  man  acknowledge  another  to  be  his 
son,  and  there  be  nothing  which  obviously  renders  it  impossible  that  such 
relation  should  exist  between  them,  the  parentage  will  be  established." 

[EDGE,  0.  J. — Does  not  that  mean  that,  under  the  circumstances 
stated,  the  actual  parentage  is  to  be  deemed  proved  ?] 

No;  the  actual  parentage  is,  ex  hypothesi,  unknown,  and  the  acknow- 
ledgment operates  as  an  affiliation.  It  resembles  in  some  respects  the 
Kritrima  form  of  adoption  in  the  Hindu  law. 

In  the  Sirajiyyah  (Sir  William  Jones'  translation,  edited  by  Rumsey, 
p.  3),  in  enumerating  the  different  classes  of  heirs,  reference  is  made  "  to 
him  who  was  acknowledged  as  a  kinsman  through  another,  so  as  not  to 
prove  his  consanguinity."  This  explains  the  passage  already  quoted  from 
21berling  (p.  44)  ;  and  the  distinction  which  it  implies  is  that  an  acknow- 
ledgment of  collateral  relationship  does  not  establish  consanguinity  but 
that  an  acknowledgment  of  paternity  does  so.  See  also  Grady's  edition 
of  the  Hedaya,  p.  438  ("  but  it  is  annulled  by  a  subsequent  acknowledg- 
ment of  the  stranger  being  bis  son,"  &c.).  The  Hedaya  draws  no  dis- 
tinction between  rules  of  substantive  law  and  rules  of  evidence  or  proce- 
dure. If;  discusses  in  the  same  place  acknowledgment  or  ikrar  in  all  its 
aspects  and  in  connection  with  all  matters  in  which  it  may  come  in 
question.  [He  also  referred  to  the  Durrul  Mukhtar.] 

[MAHMOOD,  J, — If  it  is  not  a  question  of  evidence,  but  acknowledg- 
ment operates  as  a  sort  of  adoption  or  affiliation,  why  should  it  be  essential 
to  the  validity  of  an  acknowledgment  that  the  acknowledged  person  should 
not  be  known  to  be  sou  of  any  one  other  tban  the  acknowledger  ?  J 

That  condition  was  imposed  in  order  to  prevent  adoptions  of  the  kind 
practised  by  the  pre-Islamic  Arabs  (Sale's  translation  of  the  [296]  Koran, 
chapter  XXXIII).  The  judgment  of  the  Privy  Council  in  Muhammad 
Azmat  Ali  Khan  v.  Musammat  Lalli  Begam  (1)  is  strongly  in  my  favour. 
See  in  particular  pp.  17,  18  and  19  of  the  report.  The  decision  is  an 
authority  for  the  principle  that  an  acknowledgment  by  a  Muhammadan  is 
not  merely  evidence.  It  is  a  question  of  fact  in  each  case  whether  there 
has  or  has  not  been  an  acknowledgment.  If  this  is  proved,  the  legitimacy 
is  established.  The  passages  at  pp.  18,  19  clearly  show  where  the  ques- 
tion of  evidence  ends  and  the  question  of  substantive  law  begins.  What 
can  the  following  sentence  raenn,  if  not  the  proposition  for  which  I 
contend  ? — "  An  ante-nuptial  child  is  illegitimate.  A  child  born  out  of 
wedlock  is  illegitimate ;  if  acknowledged  he  acquires  the  status  of  legiti- 
macy" (p.  18). 

(1)  9  I.  A.  8  =  8  C.  432. 

197 


1888 

APRIL  7. 

APPEL- 
LATE 
CIVIL. 

10  A.  289. 


10  All.  297 


INDIAN   DECISIONS,   NEW   SERIES 


[Yol. 


1888 

APRIL  7. 

APPEL- 
LATE 
CIVIL. 

10  A   289. 


[EDGE,  C.  J. — Suppose  a  case  in  which  a  woman  is  know  no  be 
married,  but  her  husband  has  been  absent  from  her  for  more  than  a  year. 
Gould  her  child  be  affiliated  by  any  one  other  than  her  husband  ?  Or  sup- 
pose that  the  husband  though  absent,  has  had  an  opportunity  of  access 
to  the  wife.] 

In  the  former  case  there  could  be  such  an  affiliation  but  s.  112  of  the 
Evidence  Act  would  prevent  is  in  the  latter. 

[MAHMOOD,  J. — Do  you  contend  that  the  offspring  of  admitted  or 
proved  adultery  could  be  legitimated  by  acknowledgment  ?] 

Yes.  The  question  is  treated  as  an  open  one  in  Sadakat  Hossein  v. 
Mahomed  Yusuf  (1).  In  that  case  it  was  held  by  the  Privy  Council 
that  the  marriage  of  the  acknowledger  with  the  mother  of -the  acknowled- 
ged was  not  proved ;  and  nevertheless  the  acknowledgment  was  held  to 
confer  the  status  of  legitimacy.  Even  if  the  question  is  regarded  as  one 
of  evidence,  the  principles  of  the  Muhammadan  law  on  the  subject  should 
be  applied  :  Khajah  Hidayat  Oolah  v.  Rat  Jan  Khanum  (2),  Ranee  Khujoor- 
oon-nisa  v.  Musammat  Roushun  Jehan  (3). 

[MAHMOOD,  J. —  The  case  reported  in  Moore  was  decided  long  before 
the  Evidence  Act  came  into  force. 

[297]  STRAIGHT,  J. — It  appears  to  me  to  lay  down  only  what  is 
practically  the  rule  of  English  law,  that  marriage  may  be  inferred  from 
prolonged  co-habitation.] 

Oomda  Beebee  v.  Syud  Shah  Jonah  Ali  (4)  and  in  the  matter  of  the 
petition  of  Musammat  Bibi  Najib-un-nissa  (5)  are  strong  authorities  in 
my  favour. 

[MAHMOOD,  J.— The  judgments  in  those  cases  were  based  on 
Baillie's  Digest  and  Macnaghten's  Principles,  and  the  learned  Judges 
evidently  had  no  opportunity  of  consulting  the  original  texts.] 

STRAIGHT,  J.,  referred  to  Mahomed  Banker  Hossein  Khan  v.  Shurf-oon- 
nissa  Begam  (6)  and  Muhammad  Ismail  Khan  v.  Fidayat-un-nissa  (7). 

[EDGE,  0.  J. — Can  we  as  a  matter  of  law  determine  whether  Ghulam 
Ghaus  Khan  intended  what  is  alleged  to  be  an  acknowledgment  to  have 
the  effect  of  an  affiliation  ?  ] 

I  contend  that  if,  upon  the  face  of  it,  it  is  an  acknowledgment,  the 
question  of  intention  cannot  be  gone  into. 

[EDGE,  C.  J. — Then  you  say  that  if  one  man  says  to  another  "  You 
are  my  son,  "  the  words,  prima  facie,  work  an  affiliation  ?  j 

Yes,  assuming  that  the  person  acknowledged  admits  the  affiliation 
and  the  three  conditions  stated  at  pp.  167, 168  of  Mr.  Amir  All's  "Personal 
Law  of  the  Muhammadans  "  are  fulfilled.  I  contend,  moreover,  that  in 
this  case  there  is  practically  unrebutted  evidence  which,  together  with  the 
presumptions  of  marriage  from  continued  co-habitation  and  of  legitimacy, 
establish  that  the  appellant  is  the  legitimate  son  of  Ghulam  Ghaus  Khan. 

Mr.  G.  T.  Spankie  for  the  respondents. — Assuming  the  question  to 
be  one  of  substantive  law,  and  not  merely  of  evidence,  still  the  "  acknow- 
ledgment "  of  the  Muhammadan  law  means  an  acknowledgment  not  merely 
of  sonship,  but  of  legitimate  sonsbip.  This  is  the  real  meaning  of  the  judg- 
ments of  the  Privy  Council  which  have  been  cited.  As  pointed  out  by 

(1)  11  I.A.  31  =  100.  663.  <2)  3  M.I.A.  295.  (3)  3  I. A.  291. 

(4)  5  W.R.  132.  (5)  4  B.L.R.  (A.C.),  55         (6)  8  M.I.A.  159. 

(7)  3  A.  723,  affirmed  on  appeal  by  the  Privy  Council,  8  A.  516, 
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Mr.  Amir  [298]  Ali,  an  acknowledgment  may  be  either  express  or 
implied.  An  implied  acknowledgment  is  a  continuous  and  consistent 
course  of  treatment  of  another  as  a  legitimate  son.  An  express  acknow- 
ledgment must  have  the  same  meaning,  the  only  difference  being  that  it 
consists  of  words  instead  of  acts.  Otherwise  the  words  "  This  boy  is  my 
son  "  would  give  the  status  of  legitimacy  in  the  face  of  twenty  years' 
treatment  as  an  illegitimate  son,  both  before  and  after  the  words  were 
uttered.  Where  there  is  an  express  acknowledgment,  its  meaning  in  the 
particular  case  must  always  be  considered.  The  words  "  This  is  my  son  " 
either  may  or  may  not  have  the  effect  of  a  legitimation,  according  to 
circumstances.  See  Asliruf-ood-dowlah  v.  Eyder  Hossein  Khan  (1)  at 
pp.  103,  104  and  106  of  the  report.  The  case  is  no  authority  for  the 
proposition  that  a  mere  acknowledgment  of  sonship  amounts  to  an 
affiliation.  In  Muhammad  Azmat  Ali  Khan  v.  Musammat  Lalli  Begam 
(2)  the  Privy  Council  did  not  content  themselves  with  saying  that  the 
acknowledgment  was  proved,  but  they  «onsidered  that  there  was  strong 
evidence  as  to  treatment. 

[  STRAIGHT,  J. — The  facts  here  are  that,  forty-five  years  ago,  Moti 
Begam,  the  appellant's  mother,  was  admittedly  the  wife  of  Ghulam  Ghaus 
Khan,  though  the  time  of  marriage  is  not  shown.  The  appellant  was 
brought  up  in  the  same  house  ;  he  is  written  to  and  described  by  members 
of  Ghulam  Ghaus  Khan's  family  as  if  he  were  Ghulam  Ghaus  Khan's 
legitimate  son.  Other  children  of  Ghulam  Ghaus  Khan  and  Moti  Begam 
are  admittedly  legitimate.  Under  these  circumstances,  why  should  we 
not  presume  that  the  appellant  also  is  a  legitimate  son  of  the  same  father? 

EDGE,  C.  J. — You  will  have  to  deal  with  the  question  whether  in 
presuming  legitimacy  from  cohabitation,  it  is  or  is  not  essential  to  show 
that  the  period  of  cohabitation  covered  a  time  when  the  person  to  whom 
the  dispute  relates  could  have  been  conceived.] 

In  Muhammad  Azmat  Ali  Khan  v.  Musammat  Lalli  Begam  (2)  the 
decision  really  turned  on  the  evidence  of  legitimacy,  and  it  was  nowhere 
suggested,  from  the  Court  of  first  instance  to  the  Privy  Council,  that 
a  bare  acknowledgment  of  sonship  would  be  sufficient.  [299]  Upon  the 
hypothesis  put  forward  on  the  other  side,  one  letter  containing  a  clear 
statement  as  to  sonship  would  have  been  unanswerable  ;  but  the  evidence 
of  treatment  was  fully  gone  into.  In  the  case  reported  in  11  Moore,  at 
p.  104,  acknowledgment  in  the  sense  of  the  Muhammadan  law  is  described 
as  "acknowledgment  of  antecedent  right  established  by  the  acknowledgment 
on  the  acknowledger,  that  is,  in  the  sense  of  a  recognition  not  simply  of 
sonship,  but  of  legitimacy  as  a  son."  Again  in  Sadakat  Hossein  v. 
Mahomed  Yusuf  (3)  their  Lordships  of  the  Privy  Council  accept  the 
conclusion  of  the  Courts  below  "  that  there  was  sufficient  evidence  of  the 
acknowledgment  by  Amir  Hossein  of  Selim  as  his  son,  from  which  an 
inference  is  fairly  to  be  deduced  that  the  father  intended  to  recognize  him 
and  give  him  the  status  of  a  son  capable  of  inheriting.  "  Surely  this 
implies  that  it  is  a  question  of  evidence.  All  the  authorities  on  the 
Muhammadan  law  treat  it  as  such  a  question.  The  passage  which  has 
been  cited  from  p.  439  of  Grady's  Eedaya  must  be  read  with  the  definition 
of  ikrar  at  p.  427  as  "  the  notification  or  avowal  of  the  right  of  another 
upon  oneself.  "  Whether  such  an  avowal  is  intended  by  a  particular 
statement  is  a  matter  of  evidence  ;  and  nothing  short  of  such  an  avowal 
constitutes  an  "  acknowledgment  "  as  understood  in  the  Muhammadan  law. 
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Taking  the  legitimacy  of  the  defendant  Muhammad  Ismail  Khan  and 
the  marriage  of  his  parents  ten  months  prior  fco  his  birth  as  proved,  nothing 
can  be  inferred  as  to  cohabitation  before  that  time.  The  facts  do  not 
warrant  any  presumption  as  to  the  cohabitation  of  Ghulam  Ghaus  Khan 
with  Moti  Begam  three  years  or  so  previously,  or  as  to  the  date  of  their 
marriage,  or  as  to  the  appellant's  legitimacy.  If  it  were  permissible  to 
infer  from  the  fact  of  Muhammad  Ismail  Khan's  legitimacy  that  his 
10  A.  289.  parents  were  married  three  years  prior  to  his  birth,  it  would  be  equally 
permissible  if  the  interval  were  twenty  years  or  more  ;  and  this  shows  how 
unsafe  such  an  inference  would  be. 

[EDGE,  C.  J.,  referred  to  the  Berkely  Peerage  case  (1).] 

A  passage  in  Grady's  Hedaya,  at  p.  439,  showing  that  an  acknowledg- 
ment made  by  a  woman  may  be  contradicted,  confirms  [300]  the  view 
that  the  question  is  always  one  of  evidence.  See  also  9  I. A.,  p.  14, 
where  an  acknowledgment  in  a  formal  report  to  Government,  which 
speaks  of  the  acknowledged  as  the  acknowledger's  SOD,  is  described  as 
"almost  conclusive  ;  "  and  there  occurs  this  sentence  : — "  He  not  only 
calls  him  his  eon,  but  treats  him  as  he  treated  Azmat,  his  undoubted 
legitimate  son."  If  the  acknowledgment  had  been  considered  as  ipso 
facto  establishing  the  legitimacy,  it  would  have  been  inconsistent  to  pro- 
ceed to  examine  the  evidence  on  the  point  of  legitimacy.  The  word  ikrar 
means  "  admission,"  and  admissions  form  a  distinct  part  of  the  law  of 
evidence.  The  Muhammadan  law  of  evidence  is  excluded  by  s.  24  of  the 
Bengal  Civil  Courts  Act  (VI  of  1871).  By  s.  2  of  the  Evidence  Act,  all 
rules  of  evidence  other  than  those  contained  in  that  Act  or  some  other 
part  of  the  statute  law  are  expressly  repealed.  It  is  true  that  the  case  is 
one  of  succession,  in  which  the  Muhammadan  law  is  saved  by  s.  24  of 
the  Bengal  Civil  Courts  Act ;  but  it  does  not  follow  that  the  particular 
question  under  consideration  should  be  treated  as  relating  to  succession  : 
Mazhar  Ali  v.  Budh  Singh  (2).  All  the  old  authorities  as  to  acknowledg- 
ment imply  the  acknowledger's  belief  that  the  acknowledged  is  in  fact  his 
son  ;  and  affiliation  is  unknown  in  cases  where  the  former  has  had  no 
intercourse  with  the  mother  of  the  latter.  This  is  implied  by  the  three 
conditions  which  all  writers  on  the  Muhammadan  law  lay  down  as 
essential  to  the  validity  of  acknowledgments.  The  use  of  acknowledgments 
is  always  to  legitimatise  children  whose  legitimacy  is  doubtful.  The 
system  originated  in  the  practice  of  cohabitation  with  slave-girls,  who  had 
opportunities  of  promiscuous  intercourse,  and  whose  children,  brought 
up  in  the  master's  house  were  often  of  uncertain  parentage. 

The  Hon.  Pandit  Ajudhia  Nath,  for  the  appellants,  in  reply. 

ORDER  OF  REMAND. 

STRAIGHT,  J. — This  is  an  appeal,  under  s.  10  of  the  Letters  Patent, 
from  a  judgment  of  my  brother  Brodhurst,  dated  the  22nd  March,  1886, 
affirming,  in  difference  with  the  opinion  of  Petheram,  C.  J  ,  a  decree  of  the 
Subordinate  Judge  of  Meerut  of  the  3rd  of  March,  1885.  The  suit  to 
which  the  appeal  relates  was  instituted  by  the  plaintiff -appellant  before 
us  on  the  13th  of  May,  [301]  1884,  in  the  Court  of  the  Subordinate  Judge 
of  Meerut,  for  a  declaration  of  his  right  to  and  possession  of  his  share  of 
the  property  left  by  his  decease.!  father,  Ghulam  Ghaus  Khan,  who 
died  on  the  6th  of  November,  1879.  The  defendants  cited  by  him  were, 
Muhammad  Ismail  Khan,  son,  and  Musammats  Fidayat-un-nissa 


(1)  4  Camp,  at  p.  416,  and  6  Yea.  Jan.,  351. 
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Karamat-un-nissa,  and  Barkat-un-niasa,  daughters  of  the  said  Ghulam 
Ghaua  Khan,  and  four  other  persons,  lessees  or  mortgagees  in  possession  of 
portions  of  the  property  leased  or  mortgaged  to  them  by  the  other  defen- 
dants. The  real  contesting  defendant  was  Muhammad  Ismail  Khan,  and 
the  single  and  substantial  position  taken  up  by  him  with  which  we  are 
ooncerned  is  that  the  plaintiff  was  not  a  son  of  Ghulam  Ghaus  Khan,  but 
that  he  was  born  of  the  body  of  one  Musammat  Moti  Begam  before  her 
marriage  with  Gbulam  Ghaus  Khan.  The  Subordinate  Judge  found 
that  "the  weight  of  evidence  on  the  record  then  proves  that  Allahadad 
is  not  really  a  son  of  Ghulam  Ghaus  Khan,  and  that  he  never  really 
acknowledged  him  as  such,"  and  he  accordingly  dismissed  the  suit.  The 
plaintiff  then  appealed  to  this  Court,  and  the  case  came  before  a  Division 
Bench  consisting  of  Petberam,  C.  J.,  and  Brodhurst,  J.  The  former 
was  of  opinion  that  the  evidence  established  that  "  Allahdad  Khan  was 
the  illegitimate  son  of  Ghulam  Ghaus  Khan  ;  that  he  was  born  before 
the  marriage  of  Ghulam  Gbaus  Khan  and  Moti  Begam  ;  that  it  is  proved 
by  evidence,  the  truth  of  which  is  beyond  doubt,  that  upon  several  occa- 
sions in  1861  and  1862  Gbulam  Ghaus  Khan  did  at  that  time  acknow- 
ledge the  plaintiff,  Allahdad  Khan,  to  be  his  son  in  fact,  and  that  the  case 
resolves  itself  into  a  pure  question  of  law,  namely,  what,  according  to  the 
Muhammadan  law,  is  the  effect  of  an  acknowledgment  by  a  Muhammadan 
that  a  particular  person  born  of  the  acknowledger's  wife  before  marriage 
is  his  son  ?  How  does  such  an  acknowledgment  affect  the  status  of  the 
person  in  reference  to  whom  it  is  made  ?"  Petheram,  C.  J.,  then  proceeded 
to  discuss  three  rulings  of  their  Lordships  of  the  Privy  Council  reported 
in  11  Moore's  Indian  Appeals,  p.  94,  L.  E.  9  I.  A.,  p.  8,  and  L  R.  11 
I. A,,  page  31,  which  in  the  results  he  took  to  be  auhorities  for  the  proposi- 
tion that  "  an  acknowledgment  of  children  by  a  Muhammadan  as  his  sons 
gives  them  the  status  of  legitimacy."  Upon  this  view  of  the  matter  he 
would  have  reversed  the  decision  of  the  Subordinate  Judge  and  decreed 
[302]  the  plaintiff's  claim.  Brodhurst,  J.,  found — "  From  the  evidence 
and  the  whole  circumstances  of  the  case  it  is,  I  think,  palpable  that 
Allahdad  was  not  the  son  of  Gbulam  Ghaus  Khan  ;  that  he  was  not 
legitimated  by  Ghulam  Ghaus,  and  that  he  well  knew  that  he  was  at  the 
highest  nothing  more  than  Ghulam  Ghaus  Khan's  step-son,  had  never 
been  called  his  son  except  by  courtesy,  and  had  no  right  to  any  share  in 
his  (Ghulam  Ghaus's)  property."  He  also  referred  to  the  case  in  L.  B.  11 
I.  A.,  p.  31,  and  observed  :  "  I  see  nothing  to  lead  me  co  believe  that  Ghulam 
Ghaus  evar  regarded  Allahdad  in  any  other  lightthan  that  of  a  step-son;  and 
applying  the  principle  contained  in  the  above  remarks  of  their  Lordships 
of  the  Privy  Council  to  the  present  case,  I  find  that  there  is  no  sufficient 
evidence  of  the  acknowledgment  by  Ghulam  Ghaus  Khan  of  Allahdad 
Khan  as  his  son  from  which  an  inference  is  fairly  to  be  deduced  that 
Ghulam  Ghaus  ever  intended  to  recognise  him,  and  give  him  the  status  of 
a  son  capable  of  inheriting,  and  I  would  therefore  dismiss  the  appeal  with 
costs."  It  is  from  this  judgment  of  Brodhurst,  J,,  that  the  appeal  now 
before  us  has  been  preferred.  The  case  was  very  ably  argued  at  the 
hearing  on  both  sides,  and  the  delay  in  pronouncing  judgment  has 
occurred  owing  to  the  necessity  that  arose  for  consulting  the  original 
texts  of  the  Muhammadan  law  and  considering  them  in  conjunction  with 
the  several  rulings  of  their  Lordships  of  the  Privy  Council  to  which 
Petheram,  C.  J.,  referred.  The  contentions  for  the  appellant  were — 1st, 
that  the  evidence  established  Allahdad  Kban,  the  plaintiff,  to  be  tbe 
legitimate  son  of  Ghulam  Ghaus  Khan  ;  2nd,  that  the  acknowledgments 
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proved  to  have  been  made  by  Ghulam  Ghaus  Khan  of  Allahdad  Khan  as 
his  son  were  sufficient  to  confer  on  Allabdad  Khan  the  status  of  a 
legitimate  son.  Upon  the  first  of  these  two  matters  it  is  to  be  observed 
that  while  Petheram,  C.  J.,  on  the  one  hand,  was  of  opinion  that  the  facts 
showed  the  plaintiff  to  be  the  illegitimate  son  of  Ghulam  Ghaus  Khan, 
Brodburst,  J.,  on  the  other,  considered  that  all  they  proved  was  that  he 
was  "  the  son  of  Moti  Begam  by  an  unknown  father."  To  clear  the  way  to 
a  consideration  of  the  second  ground  put  forward  for  the  plaintiff,  which, 
in  my  judgment,  raises  the  real  and  only  question  to  be  determined.  I  may 
at  once  conveniently  state  that,  in  my  opinion,  the  finding  of  Petheram, 
C.  J.,  that  the  plaintiff  has  [303]  proved  himself  to  be  the  illegitimate 
son  of  Ghulam  Ghaus  Khan,  cannot  be  sustained.  For  the  purposes 
of  this  judgment  it  seems  enough  to  say  that  the  evidence  does  not  establish 
to  my  satisfaction  that  be  was  born  of  the  loins  of  Ghulam  Ghaus  Khan  ; 
that  the  facts  go  to  show  that  Moti  Begam  was  his  mother,  but  that  they  do 
not  suggest  or  prove  any  particular  person  to  ba  his  father.  What  the 
date  of  Moti  Begam's  admitted  marriage  with  Gbulam  Ghaus  Khan  is,  it 
seems  to  me,  unproved.  The  depositions  of  Muhammad  Baz  Khan  and 
Sipahdar  Khan,  witnesses  for  the  plaintiffs,  the  former  of  whom  of  his 
connection  by  marriage,  are,  to  my  mind,  of  such  a  character  as  to  make 
it  ansafe  to  rely  upon  them  ;  while  the  same  remark  applies  to  the  state- 
ments of  Faizullah  Khan,  Ilahi  Bakhsh  Khan  and  Sirdar  Khan  called  for 
the  defendant,  about  whom  the  Subordinate  Judge  remarks.  "  Their 
demeanour  produced  in  my  mind  the  impression  that  they  were  strong 
partisans  who  were  prepared  to  swear  anything  and  everything  that  they 
found  would  be  favourable  to  the  case  for  the  defence."  The  fact 
remains,  and  an  important  central  fact  it  is,  that  at  some  time  or  another 
before  the  birth  of  the  defendant  Ismail  Khan,  Ghulam  Ghaus  Khan  and 
Moti  Begam  had  become  man  and  wife  ;  and  this  is  common  ground 
between  the  parties.  Whether  their  marriage  took  place  before  or  after 
the  plaintiff's  birth  is,  in  my  opinion,  not  established.  The  first  contention 
for  the  plaintiff,  therefore,  must  be  decided  adversely  to  him.  Then  arises 
the  crucial  and  difficult  point  raised  in  the  second  contention  on  his  behalf 
namely,  that  the  acknowledgments  proved  to  have  been  made  by  Ghulam 
Ghaus  Khan  of  the  plaintiff  as  his  son  are  sufficient  to  confer  on  him  the 
status  of  a  legitimate  son,  with  the  legal  consequence  of  aright  to  inherit. 
This  point  involves  two  questions — 1st,  what,  in  fact,  were  the  acknow- 
ledgments ?  2nd,  what  is  the  legal  effect,  under  the  Muhammadan  law,  of 
such  acknowledgments  ? 

With  regard  to  the  first  of  these  two  matters,  it  is  satisfactory  to  feel 
that  the  materials  for  determining  it  are  mainly  to  bo  found  in  the  shape 
of  documents  which,  if  their  authenticity  be  established,  speak  for  them- 
selves without  fear  of  falsehood.  I  have  said  nothing  as  yet  and  shall 
have  little  to  say  about  the  evidence  of  the  plaintiff  and  the  defendant 
Ismail  Khan,  because  it  is  obvious  to  my  mind  that  both  of  them  have 
made  many  statements  that  are  [304]  untrue — notably  in  the  case  of  the 
plaintiff  as  to  his  ignorance  of  the  litigation  between  Ismail  Khan  and  his 
sisters  and  Musammat  Nanhi  and  her  children,  upon  which  point  the 
answers  to  interrogatories  of  Sheikh  Wahid-ud-din,  which,  I  believe,  con- 
tradict him  ;  and  in  the  case  of  the  defendant  as  to  his  denials  of  the 
several  letters,  undoubtedly  written  by  him  to  the  plaintiff,  in  which  he 
addressed  him  as  "  brother  "  and  spoke  of  Ghulam  Gbaus  Khan  as  "the 
father."  Without  particularising  further  it  does  not  seem  to  me  that  any 
useful  purpose  would  be  served  by  my  travelling  in  detail  through  the 
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evidence  of  either  of  these  person,  each  of  whom  called  the  other  as  his 
witness.  They  are  obviously  bitterly  hostile  to  one  another,  and  it  is  clear 
that  neither  was  over-scrupulous  in  what  he  ewore  to.  So  far  as  their 
testimony  is  concerned,  I  think  that  the  one  may  be  fairly  set  off  against 
the  other,  as  neither  can  be  safely  trusted.  Before  concluding  my  judg- 
ment, I  shall  later  on  have  something  to  say  with  regard  to  the  conduct 
of  the  plaintiff,  upon  which  so  much  stress  is  laid  by  my  brother  Brodhurst 
and  the  Subordinate  Judge,  the  materiality  of  which  I  need  not  discuss  10  A.  289 
now. 

I  turn,  then,  to  the  documentary  evidence  for  the  plaintiff  directly 
showing  statements  made  by  Ghulam  Ghaus  Khan  that  the  plaintiff  was 
his  son  and  indicatirg  treatment  of  him  as  such,  which  is  as  follows  : — 
His  Lordship  proceeded  to  discuss  the  evidence  in  detail,  and  continued. 

To  sum  up  the  matter  briefly,  therefore,  the  case  for  the  plaintiff  con- 
sists of  the  direct  acknowledgments  and  treatment  of  him  as  a  son  by 
Ghulam  Ghaus  Khan,  as  shown  by  the  documents  Nos.  35-A,  36,  37. -38, 
39  and  40 ;  his  reputation  and  recognition  as  a  son  of  Ghulam  Ghaus 
Khan,  as  disclosed  by  the  documents  Nos.  43,44,45  and  46,  and  the  vari- 
ous letters  written  by  the  defendant  to  him  upon  which  I  have  already 
commented.  It  seems  to  me,  therefore,  that  the  matter  stands  thas  : — 
The  plaintiff  is  admittedly  the  son  of  Moti  Begam,  whose  marriage 
to,  or  carnal  intercourse  with,  any  obher  man  than  Gbulam  Ghaua 
Khan,  is  not  attempted  to  be  proved,  and  who,  at  the  time  of  her 
death  in  1859,  was  admittedly  the  wife  of  Ghulam  Ghaus  Khan.  How 
her  connection  with  him  originated,  or  what  the  date  of  her  marriage  to 
[305]  him  was,  there  is  no  satisfactory  evidence  to  ahow;  but  that  she 
lived  in  his  house  for  a  long  period  of  time,  co-habiting  with  him  and 
bearing  him  several  children  whose  legitimacy  is  not  disputed,  is  beyond 
question.  The  defendant  in  effect  asks  us  to  draw  a  sharp  dividing  line 
between  the  date  of  the  birth  of  the  plaintiff  and  of  his  own,  and  to  find 
as  a  fact  that  no  marriage  was  subsisting  when  the  plaintiff  was  born, 
but  that  ifc  had  taken  place  when  he  was  born.  My  answer  to  this 
proposition  must  be  and  is,  that  there  is  no  evidence  upon  which  I  can 
safely  rely  to  justify  me  in  coming  to  any  such  6nding,  and  if  the  defendant 
had  to  maintain  the  converse  position  to  that  now  asserted  by  him,  he 
would  be  in  similar  straits  as  the  plaintiff  to  prove  a  marriage  between 
Ghulam  Ghaus  Khan  and  his  mother.  That  there  was  no  legal  obstacle 
to  a  marriage  must  be  conceded,  and  though  its  date  remains  unestablished, 
I  need  for  the  purposes  of  my  judgment  say  no  more  than  this,  that  it  may 
as  well  have  taken  place  before  as  after  the  birth  of  the  plaintiff. 

Such  being  the  material  facts  as  to  acknowledgment  and  treatment 
of  the  plaintiff  by  Ghulam  Ghaus  Khan,  the  next  point  to  be  determined 
is,  what  is  the  legal  effect  of  such  acknowledgments  and  treatment  accord- 
in  g  to  tbe.Muhammadan  law  ?  If  the  rules  of  that  law  deal  with  such 
matters  as  questions  of  evidence,  i.e.,  as  mere  adjective  law,  and  simply 
lay  down  principles  for  guidance  in  forming  presumption  or  drawing 
inferences,  then  they  would  not  come  within  the  term  "  Muhammadan 
law  '  as  used  in  s.  24  of  the  Bengal  Civil  Courts  Act,  i.e.,  the  substantive 
Muhammadan  law  regarding  succession,  inheritance,  &c,  and  I  should 
have  to  deal  with  the  case  according  to  the  rules  of  evidence  contained  in 
the  Evidence  Act.  Petheram,  C.  J.,  in  his  judgment  has  treated  the 
decisions  of  their  Lordships  of  the  Privy  Council  to  which  he  refers  as 
enunciating  rules  of  substantive  law  "as  laid  down  in  the  book,"  but  he 
adds,  "  the  law  so  laid  down  is  not,  in  my  opinion,  in  accordance  with  the 
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custom  of  the  people  of  this  country."  With  the  moat  profound  respect 
for  so  eminent  an  authority,  I  think  this  remark  is  somewhat  misleading 
and  calculated  to  create  doubts  and  impressions  that  a  close  scrutiny 
of  the  matter  does  not  warrant.  There  are  many  apparent  anomalies 
[306]  in  both  the  Hindu  and  Muhammadan  law  that  strike  the  mind  of  an 
English  lawyer  with  astonishment,  if  not  dismay,  as  irreconcilable  with  the 
principles  of  the  English  statute  and  common  law  that  he  has  been  taught; 
and  in  India  it  is  natural  enough  that  among  our  High  Court  advocates 
and  pleaders,  who  represent  the  progress  of  English  thought  and  influence 
upon  the  more  or  less  undigested  mass  of  doctrines  and  principles  to  be 
found  in  the  Mitakshara  or  the  various  sources  whence  the  Muham- 
madan law  is  drawn,  the  discussion  of  questions  such  as  we  have  here 
should  be  maintained  on  modern  lines  and  according  to  what  may  fairly 
be  called  popular  views.  But  so  long  as  the  rules  of  the  Hindu  and 
Muhammadan  law  stand  with  such  expositions  and  rulings  as  have  been 
made  in  regard  to  them  by  their  Lordships  of  the  Privy  Council,  so  long 
are  we,  sitting  as  Judges  in  this  country,  constrained  by  statute  to 
find  out  what  those  rules  are,  and  when  we  have  ascertained  them  with 
precision  to  give  effect  to  them.  I  have  done  my  best  to  ascertain  whether 
the  ruling  of  their  Lordships  are  in  any  way  at  variance  with  tbe  practices 
recognised  by  the  Muhammadan  community,  and  I  cannot  discover  that 
any  custom  has  grown  up  or  exists  which  overrides  or  alters  those  principles 
of  Muhammadan  substantive  law  which  I  shall  presently  state  in  detail. 
Let  us,  however,  first  look  to  what  their  Lordships  of  the  Privy  Council 
have  said  in  Lalli  Begam's  case  (1)  to  which  Petheram,  C.  J.,  among 
others  refers  :  "Their  Lordships,  however,  are  relieved  from  a  discussion 
of  those  authorities,  inasmuch  as  the  rule  of  the  Muhammadan  law  has 
not  been  disputed  at  the  Bar,  vie.,  that  the  acknowledgment  and  recognition 
of  children  by  a  Muhammadan  as  his  sons  gives  them  the  status  of  sons 
capable  of  inheriting  as  legitimate  sons,  unless  certain  conditions  exist, 
which  do  not  occur  in  this  case.  That  rule  of  the  Muhammadan  law 
has  not  been  questioned  at  the  Bar."  The  original  case  from  which 
the  appeal  was  preferred  is  to  be  found  reported  in  the  Punjab  Record 
for  1875,  at  page  21  of  the  Civil  Rulings,  and  from  this  it  appears  that 
Mr.  Boulnois,  a  Judge  of  the  Chief  Court,  held  in  effect  that  "tbe  acknow- 
ledgment of  a  son  renders  that  person  the  legitimate  son  of  the  acknow- 
ledger under  Muhammadan  law,  although  the  person  acknowledged 
was  born  out  of  wedlock."  This  view  may  [307]  possibly  seem  to  be  in 
accordance  with  the  often  quoted  passage  to  be  found  in  their  Lordships' 
judgment  in  the  case  of  Ashruf-ood-Dowlah  Ahmad  Hossein  Khan  v. 
Hyder  Hossein  Khan  (2j  commencing — "But  the  presumption  of  legitimacy 
from  marriage  follows  the  bed,  &c."  Nevertheless,  with  the  greatest  defer- 
ence, it  seems  to  me  that  Mr.  Boulnois'  proposition  goes  too  far,  and 
that  it  is  not  in  harmony  with  the  texts.  I  see  nothing  in  their  Lordships 
judgment  in  Lalh  Begam's  case  (l)  to  lead  me  to  conclude  that  they 
accepted  the  rule  of  Mudammdan  law,  in  the  terms  stated  by  Mr.  Boulnois  ; 
indeed,  they  themselves  formulated  it  in  the  manner  already  recited  by 
me.  This  case  of  Lalli  Begam  is  instructive  not  only  from  what  their 
Lordships  said  as  to  this  rule  of  the  Muhammadan  law,  but  from  its  result 
in  that,  while  tbe  question  as  to  whether  Lalli  Begam  was  married  to  the 
Nawab  before  the  birth  of  the  plaintiffs  was  left  undetermined,  it  was 
nevertheless  held  that  they  had  by  acknowledgment  and  recognition  by 


(1)  9  I.A,  8.  =  8  C.  422. 


(2)  11M.I.A.  91. 
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him  as  his  sons  acquired  the  status  of  sons  and  title  to  inherit.  Their 
Lordships  remark:  "  However,  there  is  really  no  dispute  about  the  law, 
and  their  Lordships  in  this  case  have  not  to  lay  down  any  new  principles 
of  law,  but;  only  to  apply  a  well-established  principle  to  the  facts.  "  That 
principle  was  embodied  in  the  second  question  stated  by  them  as  arising 
for  decision,  viz.,  whether,  no  marriage  between  Lalli  Begam  and  the 
Nawab  being  established,  there  is  proof  of  an  acknowledgment  and 
recognition  by  the  Nawab  of  the  two  plaintiffs  as  his  sons  which  would  give 
them  the  status  of  sons  and  a  title  to  inherit. 

Now  I  do  not  hesitate  to  say,  having  very  carefully  considered  the 
language  of  their  Lordships'  judgment,  that  they  unhesitatingly  adopted 
the  view  that  the  rules  of  Muhammadan  law  relating  to  acknowledgment 
by  a  Muhammadan  of  another  as  his  son  or  daughter,  as  the  case  may  be, 
are  rules  of  substantive  law,  and  such  acknowledgment,  if  there  is  no  legal 
impediment  to  it,  confers  a  status  of  legitimacy  just  as,  by  the  analogy  of 
the  Roman  law,  manumission  of  a  slave  conferred  on  him  the  status  of  a 
free  man.  Without  further  preface  I  proceed  to  state  what  the  more 
important  authorities  are,  which,  having  given  them  my  most  careful 
[308]  consideration,  I  take  as  establishing  two  propositions  :  1st,  that 
proved  acknowledgments  by  a  Muhammadan  of  another  person  as  his  son  or 
daughter,  if  none  of  the  conditions  in  bar  subsist,  which  will  presently 
appear,  confer  on  such  person  the  status  of  a  legitimate  child  with  its  legal 
consequences  ;  2nd,  that  such  an  acknowledgment  once  made  cannot  be 
recalled  either  by  the  acknowledger  himself  or  any  one  claiming  under  him. 
I  may  remark  that  the  following  quotations  are,  as  the  names  of  the  authors 
will  show,  from  the  highest  sources  known  to  the  Muhammadan  law  : — 

BlBJANDI. 

"  (i)  The  book  on  acknowledgment  has  been  placed  next  to  that  of 
evidence,  because  an  acknowledgment  is  a  kind  of  information  and  as  such 
like  evidence.  The  reason  why  these  two  subjects  precede  the  subjects 


of  claims 


is  that  the   ascertainment   of   evidence   and   acknow- 


ledgment occur  in  most  cases  before  the  claim.  As  a  matter  of  language 
the  word  ikrar  (  jj;»1  )  is  derived  either  from  karar  >  JV  ),  which  means 

rest  and  confirmation,  as  if  the  acknowledger  establishes  by  his  acknow- 
ledgment a  right  against  himself,  or  the  word  is  derived  from  kurrat-ul-ain 

\  o.v*-  is,3  ))     tnat  iS)  comfort  of  tha  eyes,  because  the  person  in  whose 

favour  an  acknowledgment  is  made  receives  thereby  comfort  to  his  eyes, 
and  thus  the  acknowledger  comforts  the  eyes  of  the  person  in  whose 
favour  the  acknowledgment  is  made  (1). 

"  An  acknowledgment  is  giving  information  as  to  the  right  of  a  person 
enforcible  against  the  acknowledger  ;  that  is,  the  person  who  gives  such 
information.  Some  difficulty  has  arisen  (in  consequence  of  this  definition) 
in  the  case  of  acknowledgment  by  an  agent  appointed  to  conduct  litigation 
and  also  in  the  case  of  an  executor,  inasmuch  as  in  these  oases  the 
acknowledgment  of  these  persons  amounts  to  giving  information  as  to 
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the  right  of  another  [309]  person  against  the  principal  in  the  one  case 
and  the  ward  in  the  other  (1). 

"  The  requirement  of  acknowledgment  is  that  it  should  be  indicative 
of  that  in  respect  of  which  the  acknowledgment  is  made,  not  a  mere 
allusion  thereto.  This  means  that  it  is  indispensable  that  the  acknow- 
ledgment should  expressly  state  the  subject  of  the  acknowledgment  as  if 
it  already  exists,  and  that  by  the  acknowledgment  the  proof  thereof  is 
expressed.  It  is  not  an  effect  of  an  acknowledgment  that  anything  is  for 
the  first  time  founded  or  established,  and  ifc  is  on  this  account  that  when 
the  person  in  whose  favour  the  ackowledgment  ia  made  comes  to  know 
that  the  acknowledger  was  false  in  his  acknowledgment,  the  subject  of 
the  acknowledgment  is  not  lawful  to  such  a  person  (as  a  matter  between 
him  and  his  Creator,  the  Almighty),  since  he  would  in  sucb  a  case  be 
taking  the  subject  of  acknowledgment  without  the  real  willingness  of  the 
acknowledger.  But  if  the  acknowledger  has  delivered  the  subject  of 
acknowledgment  willingly,  then  it  is  lawful  and  becomes  like  an  investiture 
of  ownership  by  the  acknowledger,  and  as  such  on  the  footing  of  a  gift. 
This  is  so  because  ownership  is  established  in  favour  of  him  for  whom 
the  acknowledgment  is  made,  and  this  without  any  verification  or 
acceptance  on  his  part  ;  but  such  ownership  is  nullified  by  his  rejecting 
it,  so  that  if  he  first  verifies  it  and  then  rejects  it,  such  rejection  is  not 
valid.  So  in  the  Kafi  (2). 

"(ii)  If  a  person  acknowledges  the  sonship  of  a  boy  whose  descent  is 
unknown,  and  he  is  such  that  one  like  him  can  be  born  of  one  [310]  like 
the  acknowledger,  and  the  boy  verifies  the  acknowledgment,  his  descent 
is  established.  This  has  accidentally  been  mentioned  with  reference  to 
the  sonship  of  a  boy,  because,  even  if  the  acknowledgment  of  a  daughter- 
hood  is  made  in  respect  of  a  woman,  the  same  rule  applies.  But  ifc  is 
essential  that  such  sonship  (or  daughter-hood)  should  be  without  an 
intermediary  link  :  so  much  so  that  if  an  acknowledgment  is  made  that  the 
boy  is  the  son's  son  of  the  acknowledger,  the  descent  is  not  established,  and 
this  result  is  similar  to  that  of  acknowledging  anothor  to  be  a  brother  (1). 
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"  It  is  a  condition  precedent  (to  the  validity  of  acknowledgment  of 
parentage)  that  the  descent  of  the  acknowledged  be  unknown,  because,  if 
his  descent  is  known,  his  sonship  other  than  his  parent  would  be  impossible. 
What  is  meant  by  a  descent  not  being  known  is  that  it  should  be  unknown 
in  the  town  in  which  he  resides,  and  this  explanation  is  contained  in  the 
Kifaya  that  the  trustworthy  reference  is  to  the  place  of  birth.  It  is 
stated  in  the  Kc.naya  that  when  a  person  regarding  one  whose  descent  is 
known  says,"  "  This  is  my  son,  and  when  I  die  all  my  estate  is  his," 
then  according  to  some  of  the  jurists  the  acknowledged  will  be  entitled  to 
one-third  of  the  estate  by  >ray  of  legacy,  whilst  according  to  other  jurists 
he  would  not  be  entitled  even  to  one-third  ;  and  this  last  doctrine  seem.s  to 
be  most  consistent  with  right  principles  (2). 

"  The  limitation  that  the  acknowledged  might  have  bean  born  of  the 
acknowledger  means  that  the  age  of  the  acknowledger  should  exceed  the 
age  of  the  acknowledged  at  least  by  twelve  years,  and  this  because  it  is  . 
the  minimum  period  of  puberty  for  a  youth  :  [311]  and  this  limitation  is 
necessary,  because,  if  the  acknowledger  had  not  attained  puberty,  the 
acknowledgment  would  be  falsified  obviously.  It  is  also  a  condition  that 
the  acknowledged  boy  should  verify  the  acknowledgment,  because,  if  be 
does  not  verify,  an  impediment  is  created,  and  his  descent  is  rot  estab- 
lished by  the  mere  acknowledgment,  but  requires  proof.  This,  however, 
applies  only  to  cases  in  which  the  boy  acknowledged  is  capable  of  express- 
ing himself  ;  when  he  is  too  young  to  express  himself,  verification  by  him 
is  not  a  condition.  It  is  stated  in  the  chapter  on  the  manumission  of 
slaves  in  the  Fataiva  Kazi  Khan  that  some  jurists  have  held  that  souship 
is  not  established  unless  it  is  verified  by  the  person  in  whose  favour  it  is 
made.  But  the  correct  doctrine  is  that  such  a  condition  is  not  essential 
as  above  stated,  and  this  is  in  conformity  with  the  doctrine  of  the  Hedaya 
and  many  other  books  (1).  " 

AINI. 

"  In  the  case  of  a  man  in  sickness  acknowledging  a  youth  of  un- 
known parentage  it  is  a  condition  that  such  a  youth  might  have  been 
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begotten  by  such  an  acknowledger,  because,  if  the  acknowledged  is  older 
in  age,  the  obvious  fact  falsifies  the  acknowledgment.  Indeed,  Malik  has 
gone  the  length  of  holding  that  even  if  notoriety  contradicts  the  acknow- 
ledger. such  aa  by  indicating  that  he  was  an  Indian  whilst  the  acknow- 
ledged boy  was  a  Persian,  the  latter's  descent  is  not  established.  The 
restriction  that  the  acknowledged  youth  should  verify  the  acknowledger 
has  been  imposed  because  the  rule  as  to  a  youth  who  can  express  himself 
10  A.  289.  is  applicable  owing  [312]  to  his  being  in  his  own  competency,  whilst,  on 
the  contrary,  an  infant  is  in  the  power  of  another,  and  as  such  descends  to 
the  footing  of  animals,  and  no  importance  is  attached  to  his  verification. 
Bat  according  to  the  three  Maskers  (i.e.,  Imam  Abu  Hanifa,  Imam  Muham- 
mad and  Kazi  Abu  Yuauf)  the  descent  is  established  without  any  such  verifi- 
cation if  the  acknowledged  be  below  the  age  of  discretion.  The  descent  is 
established  because  it  is  one  of  the  necessities  of  nature,  and  there  can  be  no 
objection  thereto,  even  though  the  acknowledger  be  in  sickness  at  the  time 
of  the  acknowledgment.  The  acknowledged  youth  will  participate  with  the 
heirs  in  the  inheritance,  because  such  is  one  of  the  consequences  of  the  proof 
of  descent.  The  acknowledgment  by  such  in  respect  of  a  child  or  parents  or 
wife  or  a  manumitted  slave  will  hold  good,  because,  since  it  does  not  involve 
attribution  of  descent  to  any  one  else,  the  acknowledgment  must  be 
accepted  (1)." 

DORRUL   MUKHTAR. 

"  (i)  If  a  person  makes  an  acknowledgment  in  favour  of  a  stranger 
whose  parentage  is  unknown  and  thereafter  acknowledges  him  to  be  his 
son,  and  the  latter  verifies  it  whilst  he  is  one  of  those  who  are  fit  to  make 
such  a  verification,  his  descent  is  established  with  reference  to  the  time 
of  his  being  begotten  (2). 

[313]  "  (ii)  If  a  person  makes  an  acknowledgment  in  favour  of  a  youth 
whose  parentage  is  unknown  aither  at  his  birth-place  or  in  the  town  where 
be  is,  that  the  latter  is  his  son,  and  the  acknowledger  and  the  acknowledged 
are  such  in  age  that  the  latter  may  be  born  of  the  former  as  a  son,  and 
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the  youth  verifies  it,  he  being  capable  of  discretion  (because  otherwise  bis 
verification  is  not  necessary  as  already  stated),  then  his  descent  is  estab- 
lished, though  the  acknowledger  be  in  sickness  ;  and  when  the  descent  is  so 
established,  the  youth  will  participate  with  the  other  heirs  (1)." 

ASHBAH. 

"  When  the  person  in  whoso  favour  an  acknowledgment  is  made 
falsified  the  acknowledger  the  acknowledgment  is  nullified,  except  in  the 
case  of  acknowledgment  as  to  the  freedom  of  slaves,  as  to  the  parentage, 
and  as  to  the  right  arising  out  of  manumission  of  slaves :  so  the  rule  had 
been  laid  down  in  the  Saran-ul-Majma  on  the  ground  that  such  acknow- 
ledgments are  not  susceptible  of  annulment  (2)." 

ALAMGIRI,  VOL.    I. 

"  (i)  When  a  man  acknowledges  a  son  expressly  or  impliedly,  the 
negation  thereof  will  not  be  valid  thereafter  whether  such  acknowledgment 
is  made  at  the  time  of  the  birth  or  afterwards.  Exoress  acknowledgment 
is  when  a  man  says  '  The  child  is  mine,'  or  says  '  This  is  my  child  ;'  and 
implied  acknowledgment  is  that  the  man  should  remain  silent  when  he 
is  being  congratulated  upon  [314]  the  birth  of  tha  child  in  which  case  he 
may  be  required  to  take  an  oath.  So  in  the  Ghayat-ul-bayun  (1). 

"  (ii)  If  the  husband  is  without  penis  and  she  is  not  aware  of  his 
.  condition  and  gives  birth  to  a  child  and  he  claims  him, 

and^ote27'  tnen  tbe  Kazi  is  6o  nold  nis  descent  to  be  established  ; 

and  if  she  thereafter  comes  to  be  aware  of  his  condi- 
tion and  therefore  claims  separation,  she  is  entitled  to  do  so,  because  the 
child  necessarily  becomes  his  even  without  proof  of  sexual  intercourses  (2). 
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1888  "  (iii)  A  man  says  in  favour  of  a  boy    '  There  is  my  son  '  and  then  he 

APRIL  7.     dies  ;  thereafter  the  mother  of  the  boy,  she  being  a   free  woman,  comes 

forth  and  eays  '  I  am  the  wife  of  deceased.'     Thereby  she  is  the  wife  of 

APPEL-      the  deceased,  and  both  she  and  the  boy  inherit  from  him  (3). 

LATE.  "  (iv)  If   a    man    has    illicit  intercourse  with    a  woman,    who    then 

CIVIL,      becomes  pregnant,  and  afterwards  marries  her  and  she  then   gives  birth 

to  a  child,  if  such  child  is  born  after  expiration  of  six  months  or  more,  his 

1C  A.  289.    descent  jg  established.     But  if  she  gives  birth  within  less  than  six  months 

his  descent  is  not  established,  unless  he  claims  him  and  does  not  say  that 

the  child  is  the  result  of  illicit  intercourse.     But  if  he  says  that  the  child 

is  born  of  me  by  illicit   [315]  intercourse,   the  descent  is  not  established 

and  he  will  not  inherit  from  him.     So  in  the  Yannsi  (1)." 

FATWA  KAZI  KHAN. 

(i)  A  man  has  married  a  woman  by  a  defective  marriage  and  there- 
after ho  retires  with  her,  and  thereafter  she  gives  birth  to  a  child  after 
expiration  of  six  months  :  his  descent  is  established  from  him.  There  is 
difference  of  opinion  as  to  the  exact  fixation  of  this  time,  because  the  ques- 
tion is  whether  these  six  months  are  to  ba  calculated  from  the  date  of  the 
marriage  or  from  the  time  of  retirement.  Abu  Hanifa  and  Abu  Yusuf  (on 
whom  be  peace  !)  regard  this  from  date  of  the  marriage  ;  but  Muhammad 
regards  the  six  months  from  the  time  of  retirement,  and  this  is  the  accept- 
ed doctrine.  In  the  case  of  a  valid  marriage  all  the  three  Masters  are 
agreed  that  the  period  is  to  be  regarded  from  the  time  of  the  marriage. 
Some  of  the  jurists  have  said  that  in  the  case  of  the  valid  marriage  retire- 
ment is  not  a  condition  precedent,  but  that  there  must  be  a  state  of  things 
when  they  might  have  had  intercourse  (2). 

"  A  man  has  had  illicit  intercourse  with  a  woman  and  she  is  impreg- 
nated by  him,  and  during  her  pregnancy  he  marries  her  and  has  not  had 
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sexual  intercourse  with  her  till  she  gives  birfch  to  a  child  ;  then  they   (i.e., 

the    three)    have    held    bhat  the  marriage  is  valid,  if  she  was  nob  during     APRIL  7. 

her  iddzt  in  consequence  of  some  one    else    and    penitence  is    necessary 

for    him  ;    and    the  jurist   Abulhai  [316]  holds  that  if  she  gives  birbh  to     APPEL- 

the  child  after  the  expiration  of  six  months  are  more  from  the  time  of  the       LATE 

marriage,  the  marriage  is  lawful  and  the  descent   is    established.     But    if      QIVIL 

she    gives    birth  to  the  child  in  less  than  six  months  from  the  date  of  the         __  ' 

marriage,  the  marriage  is  not    established  and  the  child  will    nofc    inherit     10  A.  289, 

from    him  unless  the  man  says  '  This  is  a  son  from  me  '  and  does  not  say 

'  This  is  the  offspring  of  illegitimate  intercourse  '  (1). 

"  (ii)  A  man  has  married  a  woman  and  she  gives  birth  to  a  child  in 
less  than  six  months.  Muhammad  maintains  that  the  marriage  is  defec- 
tive '  according  to  my  views  and  those  of  Abu  Yusuf  '  (2). 

"  A  Majbub  has  married  a  woman  who  lived  with  him  for  a  time  and 
then  gave  birbh  to  a  child.  Abu  Yusuf  in  such  a  case  holds  bhat  the  son 
is  his  son  and  she  is  lawful  to  him.  (3) 

"  (iii)  A  man  has  married  a  woman  and  had  then  divorced  her  at  the 
time  before  intercourse,  and  she  gives  birth  to  a  child  at  the  end  of  six 
monbhs  from  bhe  time  of  the  marriage.  The  child  is  his  child,  though 
Zufar  holds  a  contrary  view  (4)." 

[317]  From  these  passages  ifi  appears  to  me  that  the  proposition  stated 
by  their  Lordships  of  bhe  Privy  Council  in  Lalli  Begam's  case,  as  not  being 
questioned  before  them,  but  which  has  been  quesbioned  before  us  in  this 
appeal,  namely,  that  the  acknowledgment  of  children  by  a  Muhammadan 
as  his  sons  gives  them  stabus  of  SODS  capable  of  inheriting  as  legitimate 
sons,  unless  certain  conditions  exist,  is  established  to  be  a  distance  and 
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specific  rule  of  the  substantive  Muhammdan  law  relating  to  inheritance  to 
which  we  are  bound  to  give  effect.  Birth  during  wedlock,  that  is  to  say, 
legitimate  birth,  necessarily  confers  a  right  to  inherit ;  illegitimate  birth, 
that  is,  without  wedlock,  subsisting  between  the  father  and  mother  at  the 
date  of  the  child's  begetting,  confers  no  such  right.  But  where  there  ia 
no  proof  of  legitimate  birth  or  illegitimate  birth  and  the  paternity  of  a 
child  is  unknown  in  the  sense  that  no  specific  person  is  shown  to  have 
40  A.  289.  been  his  father,  then  his  acknowledgment  by  another,  who  claims  him  as 
his  son,  according  to  the  authorities  I  have  quoted  from,  affords  a  con- 
clusive presumption  that  the  child  acknowledged  is  the  legitimate  child  of 
the  acknowledger  and  places  him  in  that  category.  In  the  present  case 
we  have  the  fact  that  Moti  Begam,  the  undoubted  mother  of  the  plaintiff, 
admittedly  at  some  time  or  other — when  it  was  we  have  no  reliable  proof 
— became  the  wife  of  Ghulam  Ghaus  Kban,  that  the  plaintiff  was  acknow- 
ledged as  a  son  by  Ghulam  Ghaus  Khan  and  treated  by  him  as  such,  and 
the  plaintiff  accepted  and  described  himself  as  holding  that  position. 
It  seems  to  me,  therefore,  that  the  requirements  of  the  rule  of  the 
Muhammadan  law  have  been  satisfied,  and  that  the  plaintiff  has 
established  his  acknowledgment  and  recognition  by  Gbulam  Ghaus 
Khan  as  a  son  which  gave  him  the  status  of  a  son  and  a  title  to  in- 
herit. This  being  so,  it  remains  to  be  seen  whether  such  a  status 
once  conferred  can  be  destroyed  by  any  subsequent  act  of  the 
acknowledger  or  those  who  claim  through  him.  It  is  equally  clear 
that  it  cannot,  and  in  support  of  this  view  there  are  not  only  the 
authorities  of  the  Muhammadan  law  which  I  have  quoted,  but  a  decision 
of  their  Lordships  of  the  Privy  Council  reported  in  11  Moore's  Indian 
Appeals,  p.  94,  in  which  it  was  held  "  that  the  denial  of  a  son  after  an 
established  acknowledgment,  though  supported  by  a  deed  of  repudiation 
and  disclaimer  by  the  father,  is  [318]  untenable."  As  ib  seems  to  us  that 
there  were  distinct  acknowledgments  by  Ghulam  Ghaus  Khan  of  the  plaint- 
iff in  1861,  it  becomes  immaterial  to  consider  whether  Ghulam  Ghaus 
Kban  did  or  did  not  personally  cause,  or  bring  about,  the  entry  which  was 
made  in  the  wajib-ul-arz  of  September  12th,  1870,  upon  which  so  much 
strees  was  laid  by  the  learned  counsel  for  the  defendant  in  the  course  of 
his  argument :  though,  if  it  were  necessary  to  do  so,  I  should  have  said 
without  hesitation  that  there  is  no  evidence  to  show  that  it  was  the  result 
of  any  act  or  declaration  of  his.  From  the  same  point  of  view  it  is  un- 
necessary to  discuss  the  conduct  of  the  plaintiff  in  regard  to  the  suit 
brought  by  the  defendant  in  1880  and  his  delay  in  coming  into  Court  with 
his  present  claim.  None  of  these  matters  could  alber  or  destroy  his  status 
as  a  son  if  once  conferred  by  acknowledgment,  and  it  would  serve  no 
useful  purpose,  and  only  lead  me  into  greater  length  in  a  judgment 
already  sufficiently  prolix  were  I  to  explain  my  views  in  detail  with  regard 
to  them. 

For  the  reasons  I  have  given  I  have  come  to  the  conclusion  that  this 
appeal  must  be  decreed  and  the  status  of  the  appellant  as  the  legitimate 
son  of  Ghulam  Ghaus  Khan,  with  the  consequent  right  of  inheriting  a 
share  in  the  deceased  father's  estate,  be  declared. 

Then  arises  the  question  as  to  the  precise  form  our  order  should  take, 
and  I  much  regret  that  upon  this  point  I  am  at  difference  with  the  learned 
Chief  Justice  and  my  brother  Mahomed.  I  feel  sure  that  I  must  be  wrong 
in  my  own  view,  and  I  have  endeavoured  to  convince  myself  that  I  am, 
but  I  am  unable  to  do  so. 

In  determining  what  our  order  should  be,  it  is  necessary  to  examine 

212 


YI.] 


M.   ALLAHDAD   KHAN   V.   M.   ISMAIL    KHAN 


10  All.  320 


tbe  terms  of  ss.  562,  563  and  564  of  the  Oivil  Procedure  Code ;  for  if  I 
understand  tbe  matter  aright,  those  sections  read  together  and  in  contrast 
to  the  provisions  of  ss.  565,  566,  distinctly  direct  a  Court  of  appeal  not  to 
remand  a  case,  unless  it  has  been  determined  and  disposed  of  by  the  Court 
of  first  instance  "  upon  a  preliminary  point  so  as  to  exclude  any  evidence 
of  fact  which  appears  to  tbe  appellate  Court  essential  for  the  determination 
of  the  rights  of  the  parties,  and  the  decision  upon  such  preliminary  points 
is  reversed  in  appeal." 

[319]  The  question  here,  then,  is  whether  the  Sub- Judge  can  be  said 
to  have  disposed  of  this  suit  upon  a  preliminary  point,  to  the  exclusion  of 
evidence  of  fact.  In  determining  that  question  it  is  important  to  see, 
apart  from  the  mere  question  of  the  status  of  the  plaintiff,  which,  with 
the  rest  of  the  Court,  I  am  willing  to  treat  as  a  preliminary  point,  and 
which  the  Sub-Judge  has  determined,  what  were  the  other  issues  raised? 
It  will  not  be  disputed  that  the  first  four  issues  settled  by  the  Sub-Judge 
for  trial,  including  that  of  status,  have  been  disposed  of  by  him.  The 
fifth  issue  which  be  settled  was  this : — "  What  amount  of  debts,  if  any, 
due  by  Gbulam  Ghaus  Khan  has  been  paid  by  Ismail  Khan  ?"  That 
issue  was  fixed  in  reference  to  the  seventh  paragraph  of  the  written 
statement,  in  which  Ismail  Khan  vaguely  and  without  any  particulars 
said : — "  The  plaintiff  has  in  his  petition  of  plaint  referred  to  the  balance 
of  the  mortgage  money  due  by  the  ancestor,  but  he  has  not  mentioned  the 
large  debt  paid  by  the  defendant :  the  latter,  like  the  former,  is  also  payable 
from  the  property." 

Now  no  one  would  deny,  having  regard  to  the  Full  Bench  ruling  of 
this  Court  (1),  and  according  to  tbe  principles  of  the  Muhammadan  law 
of  inheritance,  that  so  far  as  Ismail  Khan  was  concerned,  if  he  was  in 
possession  of  tbe  estate  of  Ghulam  Gbaus  Khan,  and  if  he  had  paid  the 
debts  of  Gbulam  Ghaus  Khan,  he  would  be  entitled  to  bold  on  to  the 
possession  of  Allahdad  Khan's  share  of  that  estate,  so  long  as,  and  until, 
Allahdad  Khan  paid  off  his  quota  of  the  debts  which  Ismail  Khan  had 
paid  ;  and  this  is  not  denied. 

But  in  the  plea  taken  by  Ismail  Khan  which,  I  have  said,  is  of  the 
vaguest  possible  kind,  no  mention  is  made  of  any  debts  that  were  paid, 
and,  for  aught  I  know  to  the  contrary,  no  such  payments  were  ever  made. 
An  issue  having  been  fixed  by  the  Sub-Judge  in  reference  to  that  question, 
there  is  not  a  pretence  for  suggesting,  and  Mr.  Conlan  frankly  admits 
that  upon  the  face  of  this  record  there  is  not  a  particle  of  proof  to 
show  that  Ismail  Khan  ever  paid  a  pice  of  the  debts  of  the  ancestors. 
Moreover,  I  have  asked  in  vain  to  have  pointed  out  to  me  any  trace 
upon  the  record  to  indicate  that  at  any  stage  of  the  trial  in  the  first  Court, 
[320]  the  Subordinate  Judge,  either  by  order  or  expression  of  opinion, 
actually  excluded  or  led  the  defendant  Ismail  Khan  or  his  pleaders  to 
believft  that  he  would  exclude,  or  that  it  was  unnecessary  to  produce 
evidence  upon  this  point. 

What,  then,  are  the  materials  from  which  I  am  to  infer  that  the 
Court  below  disposed  of  this  case  upon  a  preliminary  point,  so  as  to 
exclude  any  evidence  of  fact  which  was  necessary  for  the  determination 
of  tbe  rights  of  the  parties  ?  Neither  Mr.  Conlan  nor  any  other  person 
has  satisfied  me  upon  this  point,  and  it  appears  to  me  that  this  being  so, 
I  am  not  justified,  in  reference  to  the  language  of  ss.  562,  563  and  564 
of  the  Code,  and  more  especially  to  the  prohibition  contained  in  such 

(1)  Jafir  Begam  v.  Amir  Muhammad-Khan,  1  A.  823. 
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lastmentioned  section,  to  make  the  form  of  remand  proposed  by  the  rest 
of  the  Court. 

It  is  clear,  and  in  accordance  with  many  expressions  of  opinion  by 
their  Lordships  of  the  Privy  Council,  the  effect  of  which  is  embodied  in 
those  sections,  that  a  court  of  appeal  should  not  send  a  case  back  to  a 
Court  of  first  instance  in  such  a  way  as  to  open  the  door  to  one  or  both 
of  the  parties  making  a  new  case  with  fresh  evidence — a  most  dangerous 
10  A.  289.  thing  to  do  in  this  country.  There  is  nothing  whatever  to  show  in 
the  present  instance  that  Ismail  Khan  was  prevented  from  producing 
evidence  or  led  to  believe  by  the  Court  of  first  instance  that  the  evidence 
upon  the  question  of  payment  of  debts  was  unnecessary  because  it  was 
going  to  decide  the  case  upon  a  preliminary  point.  I  do  not  think  that 
we  are  entitled,  sitting  here  upon  this  point,  and  upon  a  mere  speculation 
as  to  the  possibility  of  Ismail  Khan  having  had  some  claim  to  an  equit- 
able charge  in  respect  of  the  debts  of  Gbulam  Ghaus,  paid  by  him,  to 
remand  the  case  back  to  the  Court  of  first  instance  generally,  so  as  to  allow 
of  a  third  person,  who  has  acquired  his  interest  pendente  lite  and  after  the 
appeal  was  filed  here,  to  open  up  this  part  of  the  defence  de  novo  and  call 
witnesses  and  give  other  proof  which  Ismail  Khan  never  attempted  to 
produce. 

There  was  undoubtedly,  and  the  learned  Chief  Justice  has  put  his 
finger  upon  that,  a  defence  set  up  by  the  three  persons,  lessees  of  the 
villages  from  Ismail  Khan,  against  whom  the  relief  sought  [321]  is 
stated  in  the  third  paragraph  of  the  plaint.  It  is  true,  no  doubt,  chat 
if  those  lessees  had  proved  the  matter  set  out  in  their  statement  of  defence, 
there  might  have  been,  prima  facie,  a  good  answer  in  point  of  law 
to  the  claim  of  the  plaintiff.  In  respect  of  these  defendants  it  may  be 
said  that  no  issue  was  specifically  stated  by  the  Sub- Judge  in  respect  of 
their  defence,  and  their  answer  to  the  plaintiff's  claim,  which  would  be 
direct  notice  to  them  to  give  their  evidence  in  regard  to  it.  That  being 
so,  I  am  disposed  to  assist  them  to  this  extent,  that,  as  the  Court  of  first 
instance  failed  to  frame  an  issue  with  regard  to  these  defendants,  and  as 
the  determination  of  such  an  issue  appears  to  me  essential  for  the  right 
decision  of  the  case,  I  would  remit  an  issue  under  s.  566  of  the  Code  to 
the  lower  appellate  Court  for  determination. 

The  matter  therefore  stands  thus  : — In  my  opinion,  as  regards  Ismail 
Khan,  we  cannot  remand  the  case  under  s.  562  of  the  Code,  because  it 
has  not  been  disposed  of  upon  a  preliminary  point  so  as  to  exclude  evidence 
of  fact,  and  we  should  therefore  proceed  to  dispose  of  it  upon  the  evidence 
upon  the  record,  if  there  is  any.  It  is  said  for  the  plaintiff  and  I  see  no 
reason  to  doubt  it,  that  there  is  no  evidence  on  the  record  of  the  payment 
of  any  debt  of  Ghulam  Gbaus  Khan  by  Ismail  Khan,  and  therefore,  in 
regard  to  that  particular  matter,  we  ought,  in  my  opinion,  to  dispose  of  it 
at  once,  and,  there  being  no  evidence,  to  dispose  of  it  adversely  to  fsmail 
Khan. 

With  regard  to  the  second  question,  I  would  remand  an  issue  to  try 
the  question  as  to  whether  the  defendants,  lessees,  did  pay  to  Ismail  Khan 
the  rent  of  such  land  under  a  bona  fide  belief  that  he  was  the  true  pro- 
prietor. The  question  of  costs  would  have  to  be  determined  hereafter. 

EDGE,  C.  J. — I  have  had  an  opportunity  of  reading  and  considering 
and  in  fact  discussing  with  my  brother  Straight  and  my  brother  Mahmood 
my  brother  Straight  s  judgment,  on  the  status  of  the  plaintiff  Allahdad 
Khan.  With  that  judgment,  so  far  as  it  deals  with  the  status  and  rights 
of  inheritance  of  Allahdad  Khan,  I  concur  for  the  reasons  stated  by  my 
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brother  Straight.     But  I  do  not  agree  with  him  as  to  the  course  we  should       1888 
take  under  the  circumstances.  APRIL  7. 

[322]  First,  of  all  we  must  consider  s.  562  of  the  Civil  Procedure 
Code.  Its  appears  to  me  that  s.  572  applies  not  only  to  a  case  in  which  APPEL- 
the  Judge  of  the  Court  of  first  instance  has  expressly  excluded  evidence,  LATE 
but  that  also  it  applies  to  a  case  in  which  the  parties  may  have  been  or  CIVIL. 
were  by  the  acfc  of  the  Judge  misled  as  to  the  issues  or  the  evidence 
necessary  in  the  case.  I  think  it  would  apply  to  a  case  in  which  it  was  10  A.  289. 
apparent  that  a  Judge  intended  only  to  consider  one  issue,  such  as  the 
status  of  the  plaintiff  as  an  heir  as  in  this  case,  or  an  issue  of  limtation ; 
and  where  the  parties  owing  to  the  view  of  the  Judge  on  that  point  did 
not  tender  or  bring  forward  their  evidence.  It  appears  to  me  here  in 
this  case  that  the  main  contention  in  the  Court  below,  as  in  fact  here 
in  appeal,  was  as  to  the  status  of  the  plaintiff  Allahdad  Khan.  In 
fact,  during  the  whole  of  the  argument  of  this  case  there  was  no  word 
addressed  to  us  by  either  side,  so  far  as  I  remember,  in  regard  to 
any  of  the  issues,  except  as  to  the  legitimacy  to  be  inferred  from  the 
acknowledgment  of  Ghulam  Ghaus  Khan.  I  do  believe  that  the  probabi- 
lity is  that  in  the  Court  below  the  same  course  was  followed  and  that 
the  attention  of  the  Judge  and  the  parties  was  almost  exclusively  direct- 
ed to  the  exceedingly  interesting  point  of  law  as  to  the  effect  of  the 
acknowledgment  made  by  Ghulam  Ghaus  Khan.  It  is  quite  true  that  we 
are  told  that  in  this  case  there  is  nothing  on  the  record  to  show  that  any 
evidence  was  in  fact  excluded,  not  in  the  broad  sense  in  which  I  use  the 
word  excluded,  but  in  the  contracted  sense  of  exclusion  by  a  rule  or  order 
of  the  Judge.  That  proposition  put  so  broadly,  I  am  bound  to  say  I  do 
not  concur  in.  Because  with  regard  to  the  issues  raised  by  the  defend- 
ants Nos.  5,  6,  7,  the  so-called  lessees,  I  think  it  can  hardly  be  said  that 
their  evidence  was  not  excluded  within  any  reading  of  s.  562,  because  the 
Judge  for  some  reason  omitted  to  frame  any  issue  on  their  written  state- 
ment. In  their  case  they  raised  certain  questions  which  would  have  to 
be  tried.  I  do  not  express  at  present  any  view  as  to  whether,  if  that 
written  statement  were  proved,  the  allegations  contained  in  it  would 
amount  to  a  defence  in  law,  but  it  was  the  duty  of  the  Court  to  inquire 
whether  those  allegations  were  true  or  not. 

Io  is  also  true  in  this  case  that  no  affidavit  is  produced  to  show  that  the 
parties  were  misled,  or  that  aoy  evidence  was  excluded  by  [323]  the  order 
or  direction  of  the  Judge.  But  we  have  to  remember  this,  that  Ismail  Khan, 
one  of  the  defendants  in  the  suit,  was,  we  are  informed  practically  a  pauper 
and  these  issues,  which  may  not  have  been  tried,  may  have  been  very 
immaterial  to  him,  I  think  that  in  this  case,  if  we  proceed  to  finally  dispose 
it  on  the  evidence  on  the  record,  it  is  possible  that  we  may  do  very  material 
injustice  to  the  parties  interested  in  this  litigation.  I  think,  unless  we  are 
satisfied  tnat  no  injustice  will  be  done  by  proceeding  on  the  evidence  on  the 
record  as  it  at  present  stands,  we  ought  to  satisfy  our  own  minds  by  direct- 
ing a  remand  under  s.  562.  The  issues,  except  those  numbered  1,2,3  and  4, 
framed  by  the  Judge,  have  admittedly  not  been  tried.  There  were  other 
issues  arising  in  the  case  which  were  not  even  framed  by  the  Judge  ;  and 
I  do  think  in  a  complicated  case  of  this  kind  it  is  better  that  we  should 
extend  the  operation  of  s.  562  rather  than  limit  the  operation  of  that 
section.  We  have  remanded  cases  under  s.  562  where  all  the  evidence  was 
on  the  record,  but  where  we  came  to  the  conclusion  from  the  nature  of 
the  judgment  that  the  Judge  had  misunderstood  the  case.  If  s.  562  be 
taken  in  its  literal  sense  it  is  obvious  to  me  that  it  was  our  duty  in 
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these  oases  to  have  tried  the  real  issues  raised  by  ourselves  and  not  to  have 
remanded  them.  I  have  never  had  any  douhfc  that  s.  562  would  be 
applicable  to  a  case  in  which  the  Judge  has  misunderstood  the  questions 
raised  by  the  parties  and  has  in  consequence  misfcried  the  case.  Such  a 
trial  oould  not  be  said  to  be  a  trial  at  all.  I  quite  agree  with  what  has 
fallen  from  my  brother  Straight  that,  in  remanding  cases  under  s.  562 
we  should  take  care  that  the  parties  should  not  have  the  opportunity  of 
starting  an  absolutely  new  case;  and  I  do  not  propose  suggesting  to  the 
Judge  to  whom  this  case  will  go  that  he  will  give  the  carties  an  opportunity 
of  starting  a  new  case.  The  Judge  must  take  the  pleadings  of  the  parties 
and  their  admissions  and  frame  issues  to  dispose  of  all  the  material  ques- 
tions and  proceed  to  try  those  issues  on  the  merits. 

For  the  reasons  which  I  have  given  I  am  of  opinion  that  this  is  a 
case  to  which  s.  562  applies,  and  that  we  ought  to  remand  it  under  that 
section.  I  have  to  make  one  observation  with  regard  to  s.  563.  Ib- appears 
to  me  to  be  a  section  which  had  been  drafted  UDOP  an  assumption  that 
there  was  something  in  the  previous  section  [324]  to  which  it  would 
apply  and  which  gave  authority  to  the  Court  to  say  what  evidence  should 
be  taken  on  the  remand  under  s.  562.  We  order  the  Court,  to  try  the 
case  on  its  merits.  Concurring  with  my  brother  Straight  on  the  finding 
as  to  the  status  of  the  plaintiff,  I  am  of  opinion  that  this  case  should  be 
remanded  for  the  disposal  of  the  rest  of  the  issues  under  s.  562  of  the 
Civil  Procedure  Code,  and  that  the  costs  should  abide  the  result. 

MAHMOOD,  J. — I  concur  in  what  has  fallen  from  my  brother  Straight 
as  to  the  facts  of  the  case,  and  also  as  to  the  rules  of  law  applicable  to  those 
facts.  But  because,  in  the  course  of  the  elaborate  argument  which  was 
addressed  to  us  at  the  Bar,  many  suggestions  were  made  as  to  the  exact 
scope  of  the  rule  of  Muhammadan  law  relating  to  the  acknowledgment  of 
parentage,  and  much  was  argued  as  to  such  acknowledgment  being  a 
substitute  for  adoption  as  recognised  in  other  systems,  such  as  the  Roman 
of  the  Hindu  law,  I  am  anxious  to  specify  my  own  views. 

First,  then,  as  to  the  facts  of  the  case,  for  the  reasons  so  exhaustively 
stated  by  my  brother  Straight,  I  have  no  doubt  that  the  following  con- 
clusions are  justified  by  the  evidence  : — 

(1)  That  Moti  Begam  did  not  stand  in  any  such  position  of   relation- 
ship with  Ghulam  Ghaus  as  would  render  her  marriage    with  him  unlaw- 
ful; 

(2)  that  she  is  not  proved  to  have  been   even  married    to  any  person 
other  than  Ghulam  Ghaus  ; 

(3)  that  she  was  married  to  Ghulam  Ghaus  ;     . 

(4)  that  the  exact  date  of  her  marriage  with  reference  to  the  birth  of 
the  plaintiff  Allahdad  is  unascertainable  for  want  of  trustworthy  evi- 
dence ; 

(5)  that  she  cohabited  with  Ghulam  Ghaus  for  a  considerable  number 
of  years  and  was  treated  by  him  as  bis  lawful  wife ; 

(6)  that  the  plaintiff  Allahdad   was   acknowledged    and   treated  by 
Ghulam  Ghaus  as  his  son  ; 

(7)  that  in  such  acknowledgment  or  treatment  there  was  no  express 
specification  as  to  whether  Allahdad  was  a  step-son,  a  legitimate  son,  or  an 
illegitimate  son  of  Ghulam  Gbaus  ; 

[325]  (8)  that  similar  acknowledgment  or  treatment  was  accorded 
to  him  by  the  defendant  Ismail  and  the  other  children  of  Ghulam  Ghaus 
by  Moti  Begam,  and  indeed  by  the  rest  of  the  family. 
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Such  being  the  main  conclusions  as  to  the  facts  of  the  case,  I  am       1888 
desirous  of  stating  the  propositions  of  the  Muhammadan  law  applicable  to     APRIL  7. 
these  facts.    My  brother  has  so  fully  quoted  the  authorities  of  the  Muham- 
madan law  that  I  am  relieved  of  the  necessity  of   repeating  them,  and     APPEL- 
need  only  refer  to  them  for  formulating  my  propositions.  LATE 

The  first   and  perhaps  the  most  important  question  in  the  case  is      QlVIL. 

whether  the  rule  as  to  the  acknowledgment  of  parentage  is  a  rule  of  the 

Muhammadan  substantive  law  of  inheritance,  or  merely  a  rule  of  evidence.  10  *•  289. 
The  question  is  important,  because  unless  it  is  a  "question  regarding 
succession,  inheritance,  marriage  or  caste,  or  any  religious  usage  or  institu- 
tion," within  the  meaning  of  s.  24  of  the  Bengal  Civil  Courts  Act  (VI  of 
1871)  which  governs  this  case,  we  are  scarcely  at  liberty  to  apply  the 
Muhammadan  law  in  its  integrity  to  this  case,  and  the  alternative  would 
be  almost  unavoidable  to  apply  to  the  question  the  rules  of  evidence,  as 
to  the  admissions  and  presumption  of  legitimacy,  contained  in  the  Indian 
Evidence  Act  (I  of  1872),  by  s.  2  of  which  enactment  all  other  rules  of 
evidence  have  been  abolished. 

Now,  it  cannot  be  denied  that  in  all  mediaeval  systems  of  jurisprudence 
much  confusion  exists  between  rules  of  substantive  law  and  rules  of 
adjective  law,  that  is,  between  rules  which  affect  the  merits  and  go 
ad  litis  decisionem  and  rules  which  regulate  the  remedy  and,  as  rules  of 
procedure,  only  go  ad  litis  ordinationem.  The  Muhammadan  system  of. 
jurisprudence  is  no  exception  to  the  general  rules,  and  I  have  before  now 
felt  considerable  difficulty  in?distinguishiug  the  rules  of  the  substantive  law 
of  Muhammadan  inheritance  from  the  rules  of  evidence.  I  allude  in 
particular  to  the  case  of  Mazhar  Ali  v.  Budh  Singh  (1),  which  related  to  the 
inheritance  of  a  missing  person,  and  in  which,  after  much  consideration, 
a  Full  Bench  of  this  Court  agreed  in  holding  that  the  question  there 
raised  was  a  question  of  evidence  and  v»s  such  governed  by  ss.  107  and 
108  of  the  Evidence  Act. 

[326]  Is  the  question  now  before  us  one  of  a  similar  character  ?  In 
order  to  decide  this  question  I  have  been  at  some  pains  to  consult  the 
original  authorities  of  the  Muhammadan  law  which  my  brother  has 
already  quoted,  and  I  am  responsible  for  the  English  translation  of  the 
original  Arabic  of  those  texts.  The  first  of  them  is  a  passage  from 
Birjandi  which  describes  the  exact  place  which  ikrar  or  acknowledgmenc 
in  general  occupies  in  Muhammadan  jurisprudence,  and  the  passage  leaves 
no  doubt  that  the  Muhammadan  jurisconsults  themselves  do  not  treat  the 
subject  of  acknowledgments  as  forming  part  of  the  rules  of  evidence, 
though  they  recognise  the  fact  that  acknowledgments  resemble  admis- 
sions. To  use  the  language  of  Birjand.i,"  an  acknowledgment  is  giving 
information  as  to  the  right  of  a  person  enforcible  against  the  acknowledger, 
that  is,  the  person  who  gives  such  information",  and  "  it  is  indispensable 
that  the  acknowledgment  should  expressly  state  the  subject  of  the  acknow- 
ledgment as  if  it  already  exists  and  that  by  the  acknowledgment  the  proof 
thereof  is  expressed.  "  The  author  then  goes  on  to  explain  that  "  it  is  not 
an  effect  of  an  acknowledgment  that  anything  is  for  the  first  time  founded 
or  established." 

So  far,  it  would  seem  at  first  sight  that  an  ikrar  or  acknowledgment 
stands  in  the  Muhammadan  law  much  on  the  same  footing  as  an  ordinary 
admission  as  defined  in  s.  17  of  the  Evidence  Act  ;  and  if  the  matter  rested 
here,  I  confess  I  should  have  been  inclined  to  regard  the  question  as  one 
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appertaining  to  the  province  of  the  law  of  evidence.  But  acknowledgments 
of  parentage  under  the  Muhammadan  law  rest  upon  a  footing  higher  than 
that  of  ordinary  admissions  as  pure  matters  of  evidence.  The  rules  of 
the  Muhammadan  law  applicable  to  such  acknowledgments  and  the  condi- 
tions under  which  such  acknowledgments  can  bo  validly  made  are  stated 
in  the  authoritative  texts  which  my  brother  Straight  has  already  quoted, 
and  to  those  texts  I  wish  to  add  a  passage  from  the  Hedaya  which  sums 
up  the  law  upon  the  subject  :  — 

"  If  a  person  acknowledge  the  parentage  of  a  child  who  is  able  to  give 
an  account  of  himself  saying  '  This  is  my  son,'  and  the  ages  of  the  parties 
be  such  as  to  admit  of  the  ona  being  the  child  of  the  other,  and  the  paren- 
tage of  the  child  be  not  well  known  to  [327]  any  person,  and  the  child 
himself  verify  the  acknowledgment,  his  parentage  is  established  in  the 
acknowledger,  although  he  (the  acknowledger)  be  sick  ;  because  the  paren- 
tage in  question  is  one  of  those  things  which  affect  the  acknowledger 
himself  only  and  no  other  person.  It  is  made  a  condition,  in  this 
case,  that  the  ages  of  the  parties  be  such  as  to  admit  of  the  relation 
of  parentage  ;  for  if  it  were  otherwise,  it  is  evident  that  the  acknowled- 
ger has  spoken  falsely.  It  is  also  made  a  condition  that  the  parentage 
of  the  boy  be  unknown  ;  for  if  he  be  known  to  be  the  issue  of  some 
other  than  the  acknowledger,  it  necessarily  follows  that  the  acknow- 
ledgment is  null.  It  is  also  made  a  condition  that  the  boy  verify 
the  acknowledgment  ;  because  he  is  considered  as  his  own  master,  as  he  is 
supposed  able  to  give  an  account  of  himself.  It  were  otherwise  if  the  boy 
could  not  explain  his  condition  ;  for  then  the  acknowledgment  would  have 
operated  without  his  verification.  It  is  to  be  observed  that  the  acknow- 
ledgment, in  this  instance,  is  not  rendered  null  by  sickness,  because 
parentage  is  an  original  aud  not  a  supervenient  want.  By  the  establish- 
ment of  the  parentage,  therefore,  the  boy  becomes  one  of  the  acknowled- 
ger's heirs  in  the  same  manner  as  any  of  his  other  heirs  "  (Hamilton's 
Hedaya  by  Grady,  p.  439). 

In  commenting  upon  this  passage  of  the  Hedaya,  the  author  of  the 
Kifaya  points  out  that  the  rule  as  to  acknowledgment  of  parentage  is  based 
upon  the  words  of  the  Koran,  "  call  them  after  their  fathers  ;  "  and  the 
author  explains  that  such  acknowledgment  is  sufficient,  "  because  the 
burden  of  the  obligation  in  respect  of  the  child  rests  especially  on  the 
father,  and  the  latter's  acknowledgment  affects  himself  personally  and  is 
thus  accepted  without  any  verification  by  the  mother  "  (1).  Another  cele- 
brated commentary  on  the  Hedaya,  the  Fathul  Qadir,  in  explaining  the 
rule  contained  in  the  above  passage  as  to  the  condition  that  the  acknow- 
ledged child  should  be  of  unknown  parentage,  goes  on  to  say  that  the 
condition  has  been  imposed,  because  otherwise  the  [328]  descent  of  the 
acknowledged  child  could  not  be  established  from  the  acknowledger  since 
descent  after  it  is  established  is  not  susceptible  of  the  annulment"  (1). 
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The  last  point;  is  important,  and  is  to  the  same  effect  as  tha  text  from 
the  Ashbah  and  the  first  text  from  Vol.  I  of  the  Fatawa-i-Alamgiri,  both 
of  which  are  quoted  in  my  brother  Straight's  judgments.  The  same  rule  is 
stated  in  another  portion  of  the  Fatawa-i- Alamgiri ;  and  to  use  the  words 
of  Mr.  Baillie's  translation,  "  descent,  when  once  established,  cannot  be 
dissolved  or  cancelled,  neither  can  it  be  transferred  from  one  person  to 
another  "  (Baillie's  Dig.,  p,  408). 

The  passage  from  the  Ashbah,  however,  throws  the  greatest  light  upon 
the  nature  of  such  acknowledgments  and  their  effect  under  the  Muham- 
madan  law.  That  passage  shows  that  whilst  ordinary  acknowledgments 
stand  upon  one  footing  an  exception  is  made  in  favour  of  such  acknowledg- 
ments as  relate  to  matters  of  personal  status,  and  that  in  such  casss  the  law 
does  not  allow  cancellation  or  annulment  of  the  acknowledgment.  This 
peculiarity  of  such  acknowledgments,  that  is,  the  permanency  of  their  effect 
when  duly  made,  upon  the  personal  status  of  the  persons  in  respect  of  whom 
such  acknowledgments  are  made,  is  in  itself  sufficient  to  justify  the  con- 
clusion that  the  acknowledgment  of  parentage,  though  it  has  reference  to 
evidential  presumptions  and  other  considerations,  is  in  effect  a  rule  of 
personal  status  in  the  eye  of  Muhammadan  law  ;  and  I  am  fortified  in  this 
conclusion  by  the  uniform  practice  of  the  Courts  in  India  and  of  the  Privy 
Council  in  dealing  with  such  questions  as  falling  within  the  province  of  the 
Muhammadan  law  of  inheritance  and  marriage. 

The  various  propositions  of  theMuhmtnadan  law  as  they  apply  to  the 
fact  of  this  case  and  the  steps  of  legal  reasoning  upon  which  those  proposi- 
tions proceed  may  now  be  stated. 

The  right  of  inheritance  under  the  Muhammadan  law  is  based  upon 
three  grounds  described  by  Mr.  Baillie  to  be,  "nusub,  which  [329]  is  kurabat 
or  kindred  ;  special  cause,  which  is  marriage,  that  is,  a  valid  marriage,  for 
there  are  no  mutual  rights  of  inheritance  by  a  marriage  that  is  invalid  or 
void,  according  to  all,  and  wula,  which  is  of  two  kinds,  wula  of  emancipation 
and  wula  of  Moowalat,  or  mutual  friendship."  In  this  case  we  are  con- 
cerned only  with  nusub,  that  is,  relationship  by  consanguinity  of  descent, 
which  in  Muhammadan  law  means  legitimate  descent  only,  so  far  as  inherit- 
ance from  or  through  males  is  concerned,  and  marriage  between  the  parents 
of  the  inheritor  is  a  condition  precedent  to  his  legitimacy.  "  The  intercourse 
of  a  man  with  a  woman  who  is  neither  his  wife  nor  his  slave  is  unlawful 
and  prohibited  absolutely.  When  there  is  neither  the  validity  nor  the  sem- 
blance of  either  of  these  relations  between  the  parties,  their  intercourse 
is  termed  zina  and  subjects  them  both  to  huad  or  specific  punishment, 
for  vindicating  the  rights  of  Almighty  God'"  (Baillie's  Dig.,  p.  1).  "The 
offspring  of  a  connection  where  the  man  has  no  right  nor  semblance  of 
right  in  the  woman,  by  marriage  or  slavery,  is  termed  wulud-ooz-zina,  or 
child  of  zina,  and  is  necessarily  illegitimate,"  (26,  p.  3).  The  Durrul  Mu- 
khtar  states  the  acknowledged  general  rule  that  "an  illegitimate  child  as 
well  as  a  child  of  curse  or  imprecation  inherits  only  from  the  relations 
on  the  mother's  side  by  reason  of  its  being  no  residuary  and  having  no 
father."  (Tagore  Law  Lectures,  1873,  p.  123).  The  same  is  the  effect  of 
the  rule  as  stated  in  Eumsey's  Chart  of  Muhammadan  Inheritance 
(p.  342,  3rd  ed.);  and  it  is  more  fully  expressed  in  Aini,  where  it  is  laid  down 
that  "  illegitimate  children  and  children  of  curse  do  not  inherit,  except 
from  the  mother's  side,  because  their  parentage  on  the  father's  side  is 
wanting  ;  so  they  do  not  inherit  from  their  putative  fathers,  but  as  their 
parentage  on  the  mother's'  side  is  established,  they,  on  account  of  such 

219 


1888 
APRIL  7. 

APPEL- 
LATE 
CIVIL. 

10  A.  289. 


10  All.  330 


INDIAN   DECISIONS,   NEW   SERIES 


[Vol. 


1888 

APRIL  7. 

APPEL- 
LATE 
CIVIL. 

10  A.  289. 


parentage,  inherit  only  from  their  mothers  and  half  brothers  by  the 
mother's  side  the  legal  shares  and  no  more.  "  (Tagore  Law  Lectures,  1873, 
p.  123).  "  When  a  man  has  committed  zina  with  a  woman,  and  she  is 
delivered  of  a  son  whom  he  claims,  the  descent  of  the  son  from  the  man 
is  not  established,  but  it  is  established  from  the  woman  by  the  birth.  " 
(Baillie's  Dig.,  p.  411). 

From  these  passages  two  points  are  perfectly  clear,  viz.,  first,  that,  so 
far  as  inheritance  from  males  or  through  males  is  concerned,  the  existence 
of  legitimacy  of  descent  or  consanguinity  is  a  condition  [330]  precedent 
to  the  right  of  inheritance  ;  and  secondly,  that  such  legitimacy  depends 
upon  a  valid  marriage  or  connection  between  the  parents  of  the  inheritor. 
Now,  the  Mubammadan  jurists  themselves  in  dealing  with  the  question  of 
parentage,  nusub,  or  relationship  by  consanguinity,  recognise  a  distinction 
between  cases  in  which  inheritance  is  claimed  from  or  through  the  father 
and  inheritance  claimed  from  or  through  the  mother.  "  Maternity  admits 
of  positive  proof,  because  the  separation  of  a  child  from  its  mother  can  be 
seen.  Paternity  does  not  admit  of  positive  proof,  because  the  connection 
of  a  child  with  its  father  is  secret ;  but  it  may  be  established  by  the  word 
of  the  father  himself  or  by  a  subsisting  firasli  (bed),  that  is,  a  legally 
constituted  relation  between  him  and  the  mother  of  the  child  "  (Baillie's 
Dig.,  p.  389).  And  it  may  be  taken  as  an  undoubted  proposition  of  the 
Mubammadan  law  of  inheritance  that  in  no  case  can  an  illegitimate 
child,  that  is,  the  offspring  of  zina  or  illicit  intercourse,  be  entitled  to 
inheritance  from  his  father  or  through  him,  because  he  is  regarded  as 
nullius  filius,  that  is  a  person  whose  nusub  or  descent  from  the  father  is 
wanting. 

I  have  already  said  that  in  the  case  of  establishing  descent  from  a 
mother  and  claiming  inheritance  from  her,  legitimacy  is  not  a  condition 
precedent  to  such  right  of  inheritance ;  but  in  the  case  of  inheritance  from 
the  father  legitimacy  is  absolutely  necessary  before  any  such  right  can  be 
claimed.  The  question  then  is,  whether  in  cases  like  the  present,  where 
the  paternity  of  a  child,  that  is,  his  legitimate  descent  from  his  father, 
cannot  be  proved  by  establishing  a  marriage  between  his  parents  at  the 
time  of  his  conception  or  birth,  the  Muhammadan  law  recognises  any 
other  method  whereby  such  marriage  and  legitimate  descent  can  be 
presumed,  inferred,  or  held  to  be  established  as  a  matter  of  substantive 
law  for  purposes  of  inheritance. 

In  dealing  with  this  part  of  the  case  much  help  is  rendered  by  the 
case-law  upon  the  subject.  In  Rhajah  Hidayat  Ooiah  v,  Rai  Jan  Khanum 
(1)  the  principle  was  laid  down  by  the  Lords  of  the  Privy  Council  "that, 
under  the  Muhammadan  law,  where  a  child  has  been  born  to  a  father  of 
a  mother  where  there  has  been  [33 1]  not  a  mere  casual  concubinage,  but 
a  more  permanent  connection,  and  where  there  is  no  insurmountable 
obstacle  to  such  a  marriage,  then,  according  to  the  Muhammadan  law,  the 
presumption  is  in  favour  of  such  marriage  having  taken  place ;"  and  their 
Lordships  go  on  to  add,  "that  in  considering  this  question  of  Muham- 
madan law  we  must,  at  least  to  a  certain  extent,  be  governed  by  the  same 
principles  of  evidence  which  the  Musalman  lawyers  themselves  would 
apply  to  the  consideration  of  such  a  question"  (p.  318).  The  general 
effect  of  the  ruling  in  that  case  is  that  continual  cohabitation  of  the  parents 
and  acknowledgment  of  the  child  by  the  father  is  presumptive  evidence  of 
marriage  between  the  parents  and  of  the  legitimacy  of  the  offspring.  Their 
Lordships  had  to  deal  with  a  similar  question  in  Mahomed  Banker  Eoossain 
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Khan  v.  Shurf-oon-nissa  Begam  (1)  in  which  their  Lordships  held,  that 
although  by  the  Muhammadan  law  the  legitimacy  of  a  child  of  Muharn- 
madan  parents  may  be  presumed  or  inferred  from  circumstances,  without 
any  direct  proof  either  of  a  marriage  between  the  parents  or  of  any  formal 
act  of  legitimation,  in  the  absence  of  evidence  or  circumstances  sufficient 
to  found  such  a  presumption  or  inference,  a  claim  by  a  party  as  a  legitimate 
son  to  share  in  an  intestate's  estate  should  be  dismissed.  But  whilst 
laying  down  this  rule  their  Lordships  went  on  to  say  : — 

"But  in  arriving  at  this  conclusion,  they  wish  to  be  distinctly  under- 
stood as  not  denying  of  questioning  the  position  that,  according  to  the 
Muhammadan  law,  the  law  which  regulates  the  rights  of  the  parties  before 
us,  the  legitimacy  or  legitimation  of  a  child  of  Muhammadan  parents  may 
properly  be  presumed  or  inferred  from  circumstances  without  proof,  or  at 
least  without  any  direct  proof,  either  of  a  marriage  between  the  parents  or 
of  any  formal  act  of  legitimation"  (p.  159). 

The  exact  effect  of  these  rulings  was  again  considerei  by  their 
Lordships  in  the  important  case  of  Ashruf-ood-Dowlah  Ahmad  Hossein 
Khan  v.  Hyder  Hossein  Khan  (2),  where  their  Lordships  observed  : — 

"  The  presumption  of  legitimacy  from  marriage  follows  the  bed  and 
whilst  the  marriage  lasts,  the  child  of  the  woman  is  taken  to  be  the 
husband's  child  ;  but  this  presumption  follows  the  bed,  and  [332]  is  not 
antedated  by  relation.  An  ante-nuptial  child  is  illegitimate.  A  child 
born  out  of  wedlock  is  illegitimate  ;  if  acknowledged,  he  acquires  the 
status  of  legitimacy.  When  therefore,  a  child  really  illegitimate  by 
birth  becomes  legitimated,  ic  is  by  force  of  an  acknowledgment  express  or 
implied,  directly  proved  or  presumed.  These  presumptions  are  inferences 
of  facts.  They  are  built  on  the  foundations  of  the  law,  and  do  not  widen 
the  grounds  of  legitimacy  by  confounding  concubinage  and  marriage. 
The  child  of  marriage  is  legitimate  as  soon  as  born.  The  child  of  a 
concubine  may  become  legitimate  by  treatment  as  legitimate.  Such  treat" 
ment  would  furnish  evidence  of  acknowledgment.  A  Court  would  nob  be 
justified,  though  dealing  with  this  subject  of  legitimacy,  in  making  any 
presumption  of  fact  which  a  rational  view  of  the  principles  of  evidence 
would  exclude.  The  presumption  in  favour  of  marriage  and  .legitimacy 
must  rest  on  sufficient  grounds,  and  cannot  be  permitted  to  over-ride, 
over- balancing  proofs,  whether  direct  or  presumptive"  (pp.  113-14. .) 

This  passage,  if  taken  as  an  abstract  enunciation  of  the  law,  might 
lend  colour  to  the  contention  that  even  a  child  whose  illegitimacy  is  proved 
may  be  legitimated  by  an  acknowledgment,  and  indeed  it  was  upon  this 
interpretation  of  that  passage  that  a  considerable  portion  of  the  argument 
on  behalf  of  the  plaintiffs  appellants  proceeded.  But  the  Lords  of  the 
Privy  Council  themselves  in  Miihammad  Azmat  Ali  Khan  v.  Musammat 
Lalli  Begam  (3)  took  occasion  to  explain  the  exact  effect  of  that  passage 
and  went  on  to  say  : — 

These  observations  must  be  taken  with  a  reference  to  the  facts  of 
that  case,  and  in  that  case  it  appeared  that  there  was  a  Mottah  marriage 
after  the  birth  of  the  child.  There  was  no  acknowledgment,  and  the 
treatment  of  the  child  was  equivocal.  Sometimes  he  was  treated  as  son 
and  at  others  not ;  and  indeed  by  a  deed  executed  by  the  father  for  that 
purpose  he  was  distinctly  repudiated  by  him  as  his  son.  In  that  case  it 
was  decided  that  in  the  absende  of  express  acknowledgment,  the  evidence 
was  insufficient  either  to  raise  the  presumption  of  a  marriage  which  in 
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point  of  time  would  cover  the  birth  of  the  child  or  of  an  acknowledgment. 
The  facts  and  [333]  questions  in  that  case  were  very  complicated,  and 
some  of  the  passages  in  the  judgment  referred  to  by  the  Judge  below 
can  only  be  understood  by  referring  to  the  question  to  which  they  were 
addressed"  (p.  19). 

These  observations  are,  in  my  opinion,  an  important  limitation  upon 
the  interpretation  of  the  passage  on  which  so  much  reliance  was  placed  at 
10  A.  289.  tho  bar  in  the  argument  for  the  appellants.  The  general  effect  of  the 
ruling  in  the  ease  last  cited  is  that  according  to  Muhammadan  law,  the 
acknowledgment  and  recognition  of  children  by  a  father  as  his  sons  gives 
them  the  status  of  sons  capable  of  inheriting  as  ligitimate  sons,  and  this 
rule  was  affirmed  again  by  the  Privy  Council  in  Sadaknt  Hossein  v.  Syed 
Mahomed  Yusuf  (1),  where  their  lordships  expressly  refrained  "  from 
offering  any  opinion  upon  the  very  important  question  of  )aw"  whether 
"  the  offspring  of  an  adulterous  intercourse  could  be  legitimated  by  any 
acknowledgment"  (p.  36). 

This  last  reservation  is  to  my  mind  a  most  significant  one.  as  showing 
that  the  passage  which  I  have  quoted  from  their  Lordships'  judgment  in 
Ashruf-ood-Dowlah,  Ahmed  Hossein  Khan  v.  Hyder  Hossein  Khan  (2)  must 
not  be  understood  loosely  in  the  sense  of  being  an  abstract  enunciation  of 
the  law  applicable  to  all  cases  ;  for  I  cannot  help  feeling  tha1;  if  that  passage 
were  to  be  interpreted  loosely  and  regardless  of  the  facts  of  the  case  in  which 
those  observations  were  made,  there  would  have  bean  no  necessity  for 
reservation  of  opinion  by  their  Lordships  in  the  case  of  the  acknowledg- 
ment of  an  offspring  of  an  adulterous  or  even  of  an  incestuous  intercourse. 
Illegitimacy  under  the  Muhammadan  law,  a*  indeed  under  other  systems, 
arises  from  the  absence  of  a  lawful  matrimonial  relation  between  the 
parents  of  the  child  ;  and  if  illegitimacy  which  is  proved  and  placed  beyond 
doubt  were  no  impediment  to  an  acknowledgment,  there  would  no  be  logical 
reason  why  the  offspring  of  an  adulterous  or  incestuous  intercourse  should 
not  acquire  the  status  of  legitimate  children  when  acknowledged  by  the 
father. 

After  having  carefully  considered  the  various  rulings  of  the  Lords 
of  the  Privy  Council  in  the  case  to  which  I  have  referred,  I  am  of 
opinion  that  their  Lordships  never  intended  to  go  the  [334]  length  of  laying 
down  the  rule  that  a  child  who  is  proved  to  be  illegitimate,  either 
in  consequence  of  marriage  between  his  parents  being  disproved,  or 
being  unlawful,  could  be  legitimated  by  an  acknowledgment.  All  the 
cases  which  their  Lordships  had  before  them  were  cases  in  which  the 
question  of  marriage  itself  was  a  matter  in  dispute  and  involved  in  obscu- 
rity with  reference  to  the  legitimacy  of  the  child.  In  other  words,  those 
oases  were  such  as  left  either  the  fact  or  the  exact  time  of  the  alleged 
marriage  a  matter  or  uncertainty,  that  is,  neither  proved  nor  disproved  ; 
and  their  Lordships  in  dealing  with  those  cases  applied  the  principles  of 
Muhamraadan  law  of  acknowledgment  of  parentage  with  reference  to 
legitimacy  for  purposes  of  inheritance.  Any  other  view  of  those  cases 
would  involve  the  proposition  that  their  Lordships  intended  to  go  far  be- 
yond the  authority  of  the  Muhammadan  law  itself  as  to  acknowledgments 
of  parentage  and  legitimacy  for  purposes  of  inheritance. 

Yet  such  was  the  effect  of  the  argument  addressed  to  us  in  support  of 
the  appeal,  and  indeed  that  argument  went  the  length  of  contending  that 
the  Muhammadan  law  as  to  acknowledgment  of  parentage  was  nothing 


(1)  II  I. A.  31  =-100.  668. 
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more  or  less  than  a  substitute  for  affiliation  by  adoption  as  recognised  by 
the  Eoman  or  the  Hindu  law,  that  is,  an  affiliation  which  has  no  reference 
either  to  the  consanguinity  of  descent  of  the  acknowledged  child  from  the 
acknowledger  or  to  the  legitimacy  of  such  descent.  I  have  already  said 
that  this  contention  is  not  warranted  by  any  of  the  rulings  of  the  Lords 
of  the  Privy  Council,  and  I  now  proceed  to  show  that  it  is  positively 
opposed  to  the  rules  of  the  Muhammadan  law  itself. 

Not  a  single  authority  of  that  law  has  been  quoted,  and  I  am  not  10  A.  289 
aware  of  any,  which  would  justify  the  conclusion  that  legitimacy  of 
descent  from  a  father  is  not  an  absolutely  indispensible  condition  prece- 
dent to  the  very  existence  of  the  right  of  inheritance  from  the  father,  and 
I  have  already  shown  that  children  born  of  zina  (which  means  fornication, 
adultery,  or  incest)  can  never  be  legitimated  or  entitled  to  inherit  from 
their  father.  Nor  can  such  children  be  made  legitimate  by  any  kind  of 
acknowledgment  where  the  illegitimacy  is  a  proved  and  established  fact. 
The  Muhammadan  law  of  acknowledgment  of  parentage  with  its  legitim- 
ating effect  has  no  reference  whatsoever  to  [335]  cases  in  which  the 
illegitimacy  of  the  child  is  proved  and  established,  either  by  reason  of  a 
lawful  union  between  the  parents  of  the  child  being  impossible  (as  in  the 
case  of  an  incestuous  intercourse  or  an  adulterous  connection),  or  by  reason 
of  marriage  necessary  to  render  the  child  legitimate  being  disproved.  The 
doctrine  relates  only  to  cases  where  either  the  fact  of  the  marriage  itself  or 
the  exact  time  of  its  occurrence  with  reference  to  the  legitimacy  of  the 
acknowledged  child  is  not  proved  in  the  sense  of  the  law  as  distinguished 
from  disproved.  In  other  words,  the  doctrine  applies  only  to  cases  of  uncer- 
tainty as  to  legitimacy,  and  in  such  cases  acknowledgment  has  its  effect, 
but  that  effect  always  proceeds  upon  the  assumption  of  a  lawful  union 
between  the  parents  of  the  acknowledged  child.  This  is  abundantly  clear 
from  the  authorities  from  which  my  brother  Straight  has  already  quoted. 
Among  those  authorities  the  passages  from  the  first  volume  of  the 
Fatawa  Alamgiri  may  at  first  sight  contradict  the  view  to  which 
have  I  given  expression,  and  I  am  therefore  anxious  to  explain  that  those 
passages  have  no  such  effect.  The  first  of  those  texts  only  shows  that  an 
acknowledgment  of  parentage  when  duly  made  cannot  be  negatived.  The 

second  text,  which  relates  to  the  case  of  a  majbub  (vj^**)  (1)  ack- 
nowledging a  child  and  such  acknowledgment  taking  effect,  notwithstanding 
the  acknowledger's  mutilated  condition,  proceeds  upon  the  general  principle 
of  Muhammadan  law  against  bastradizing  children,  and  the  words  "  the 
child  necessarily  becomes  his  even  without  proof  of  sexual  intercourse  "  which 
occur  in  the  text  must  not  be  understood  to  mean  any  thing  bayond  the 
rule  that  even  in  such  a  case  acknowledgment  of  parentage  obviates  the 
necessity  of  ascertaining  either  the  time  or  the  extent  of  the  mutilation  of 
the  acknowledger's  person.  The  text  assumes  the  existence  of  a  valid 
marriage  and  the  possibility  of  the  acknowledged  child's  legitimate  descent 
from  the  acknowledger  ,  and  I  have  no  doubt  that  it  would  be  misunder- 
standing the  text  if  it  were  held  to  mean  that  even  where  there  is  a 
physical  impossibility  of  the  child's  descent  from  the  acknowledger,  the 
child  becomes  of  one  who  could  not  be  his  father.  The  reason  of  the 
rule  relates  not  to  any  theory  of  adoption,  bat  to  the  theory  that  an  [336] 
acknowledgment  of  parenatge  obviates  any  investigation  as  to  the  phycial 
condition  of  the  acknowledger's  potency  or  impotency  or  for  procreating  the 


(1)  From  jubb    (^-~)     which  means    the  removal  of  the  penis  only- 
Mahhlar  p.  267).  Bee  footnote  at  p.  27,  Baillie's  Dig. 
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offspring  of  a  valid  marriage.  The  same  is  the  explanation  of  the  latter 
part  of  the  second  text  which  my  brother  Straight  has  quoted  from  the 
Fatawa  Kazi  Khan. 

The  third  text  from  the  Fatawa  Alamgiri  requires  no  explanation, 
but  the  fourth  text  does  require  reference  to  show  that  it  does  not  contra- 
dict the  view  which  I  have  taken  as  to  the  assumption  of  legitimacy  being 

a  condition  precedent  to  the  validity  of  an  acknowjedgment  of  parentage. 

10  A,  289.  Now  that  text  begins  by  assuming  that  the  offspring  was  the  result  of  an 
illicit  intercourse,  but  the  birth  of  the  child  took  place  during  lawful  wed- 
lock, and  it  was  acknowledged  by  the  father.  Now,  so  far  as  my  view  that 
the  assumption  of  a  legitimate  descent  is  a  condition  precedent  to  the 
validity  of  the  acknowledgment  of  parentage  is  concerned,  ic  is  enough  to 
point  out  that  in  the  text  itself  the  condition  is  imposed  thai  the  birth  of 
the  child  should  take  place  after  the  expiration  of  six  months  (the  shortest 
period  of  gestation  under  the  Muhammadan  law)  from  the  date  of  the 
marriage— a  condition  which  proceeds  upon  the  theory  of  the  possibility 
of  a  legitimate  birth.  The  same  is  the  theory  upon  which  the  latter  part 
of  the  text  proceeds,  although  it  relates  to  birth  within  six  months  of  the 
marriage,  because  the  implication  there  is  that  the  acknowledgment  of  the 
father  must  be  takeu  to  involve  the  possibility  of  a  legitimate  intercourse 
between  tbo  parents  of  the  acknowledged  child  at  the  time  of  his  being 
begotten.  The  text  would  be  misunderstood  if  not  considered  in  the  light 
of  the  circumstance  that  divorce  under  the  Muhammadan  law  rests  entirely 
with  the  husband,  that  it  may  under  certain  limitations  be  retracted  by 
him,  and  that  there  may  be  a  remarriage  between  the  parties.  It  is  no 
doubt  in  view  of  this  circumstance  that  the  Muhammadan  jurists  have 
placed  acknowledgment  of  the  parentage  of  a  child  by  a  man  upon  an  excep- 
tionally strong  footing,  as  obviating  the  necessity  of  an  investigation  into 
facts  which  would  otherwise  be  necessary  to  establish  the  legitimacy  of  the 
child,  with  reference  to  the  marriage  of  bis  Barents,  the  period  of  bis  concep- 
tion, and  the  date  of  his  birth.  The  principle  of  the  Mubammadan  law  on 
this  bead  is  much  the  same  [337]  as  that  adopted  by  the  Courts  of  justice  in 
England,  where  the  rule  ia  represented  by  the  maxim  semper  praesumitur  pro 
legitimatione  puerorum,  or  by  a  cognate  rule  semger  praesumitur  pro  matrt- 
monio,  the  authority  of  which  was  recognised  in  Piers  v.  Piers  (1).  And  it  is 
important  to  observe  that  in  the  very  text  with  which  I  am  now  dealing  it  is 
expressly  indicated  that  an  acknowledgment  of  parentage  is  ineffective  if 
accompanied  by  an  intimation  that  the  acknowledged  offspring  was  the 
result  of  an  illicit  intercourse.  The  words  of  the  text  are  : — "if  he  says 
that  the  child  is  born  of  me  by  illicit  intercourse,  the  descent  is  not  esta 
blished  and  he  will  not  inherit  from  him,"  and  they  leave  no  doubt  in  my 
mind  that  it  is  only  by  misapprehension  of  the  principles  of  Muhammadan 
law  that  it  can  be  held  that  a  person  proved  to  be  a  walad-ooz-zina, 
that  IB,  the  offspring  of  a  fornication,  adultery,  or  incest,  can  ever  be 
legitimated  by  any  kind  of  acknowledgment  by  the  father.  It  is  upon 
the  same  principles  that  the  first  and  third  texts  from  the  Fatawa 
Kazi  Khan  quoted  by  my  brother  Straight  must  be  explained,  and 
the  latter  part  of  the  first  text,  as  also  the  third  text,  show  that  the  matter 
as  to  the  effect  of  acknowledgment  of  parentage,  though  a  rule  of  substantive 
law,  proceeds  entirely  upon  an  assumption  of  the  possibility  of  legitimate 
descent  of  an  acknowledged  child  from  the  acknowledger,  and  that  the 
rule  as  to  the  effect  of  such  acknowledgment  does  not  extend  to  cases  where 

(1)  2  H.L.  Gas.  331. 
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such  legitimate  descent  was  impossible  owing  either  to  the  impossibility  of 
a  valid  marriage  between  the  parents  of  the  child,  or  owing  to  the  existence 
of  such  a  marriage  being  disproved  by  trustworthy  evidence.  And  I  hf>,ve 
no  doubt  that  I  am  representing  the  views  of  the  Muhammadan  jurists 
rightly  when  I  say  that  there  is  no  warrant  in  the  principles  of  the  Muham- 
madan law  to  justify  the  view  that  a  child  proved  to  be  the  offspring  of 
fornication,  adultery,  or  incest  could  be  made  legitimate  by  any  acb  of 
acknowledgment  by  the  father.  I  repeat  that  the  rule  is  limited  to  cases  of  10  A.  289 
uncertainty  of  legitimate  descent  and  proceeds  entirely  upon  an  assumption 
of  legitimacy  and  tha  establishment  of  such  legitimacy  by  the  force  of  such 
acknowledgment. 

[338]  I  have  dwelt  upon  this  point  at  such  length  because  the  judg- 
ment of  Petheram,  C.  J.,  now  under  appeal  begins  by  saying  : — 

"  The  evidence  in  this  case  proves,  in  my  opinion,  that  the  plaintiff- 
appellant  Allahdad  was  the  illegitimate  son  of  Ghulm  Ghaus  Khan.  I 
also  think  upon  the  evidence  that  he  was  born  before  the  marriage  of 
Ghulam  Ghaus  Khan  with  Moti  Begam,  and  therefore  it  has  been  estab- 
lished that  he  was,  in  the  inception  at  all  events,  an  illegitimate  son  of 
his  father." 

Similarly,  my  brother  Brodhurst,  in  summing  up  the  effect  of  the 
evidence  in  this  case,  went  even  further  than  Petheram,  C.  J.,  in  saying  : — 

"  The  following  appears  to  be  the  established  fact : — that  Allahdad 
was  net  born  in  wedlock  ;  that  he  was  the  son  of  Moti  by  an  unknown 
father ;  that  his  mother  was  at  the  time  of  his  birth  and  up  to  the  time 
that  she  married  Ghulam  Ghaus  a  prostitute." 

If  I  had  taken  the  same  view  of  the  evidence  as  Petheram,  C.  J,,  or 
my  brother  Brcdhurst,  as  to  the  parentage  or  birth  of  Allahdad,  I  should 
have  found  it  impossible  to  have  favoured  his  claim  ;  but  according  to  the 
view  of  the  facts  which  my  brother  Ssraight  has  taken,  and  in  which  I 
concur,  the  date  of  the  marriage  of  Ghulam  Ghaus  with  Moti  Begam  with 
reference  to  the  birth  of  Allahdad  is  wholly  uncertain  owing  to  want  of 
trustworthy  evidence,  and,  indeed,  it  is  not  even  established  that  he  was 
the  natural  son  of  Ghulam  Ghaus.  But  direct  evidence  of  paternity  is 
not  to  be  expected  in  such  a  case  any  more  than  in  a  case  where  the  ques- 
tion of  alleged  illegitimacy  does  not  complicate  the  facts.  Indeed,  in  the 
Muhammadan  law,  as  in  other  systems  of  jurisprudence,  direct  proof  of 
paternity  is  not  required,  and  rules  of  presumption  more  or  less  stringent 
are  adopted  by  various  systems  as  furnishing  the  place  of  absolute  proof 
of  paternity  which,  ex  necessitate  rei,  cannot  be  proved  by  positive  and 
direct  evidence,  because,  as  the  Fatawa  Alamgiri  puts  it,  "  the  connection 
of  a  child  with  his  father  is  secret,"  as  distinguished  from  "  maternity, 
which  admits  of  positive  proof,  because  the  separation  of  a  child  from 
its  mother  can  be  seen."  To  sum  up  the  matter,  I  agree  in  the  views 
of  my  brother  Straight  in  holding  that  the  entire  question  of  the 
descent,  birth,  and  legitimacy  of  Allahdad  is  involved  in  obscurity  owing 
[339]  to  the  exact  date  of  his  mother's  marriage  with  Ghulam  Ghaus 
being  unascertainable,  and  that,  therefore,  this  case  presents  all  those 
conditions  to  which  the  Muhammadan  law  as  to  the  acknowledgment 
of  parentage  is  most  appropriately  applicable  ;  and  further,  as  my  learned 
brother  has  shown  here,  the  requisite  acknowledgment  in  words  and  by 
treatment  was  made  [by  Gbulam  Ghaus  without  any  such  intimation  of 
Allahdad  being  the  offspring  of  illicit  intercourse  as  would  vitiate  the 
effect  of  the  acknowledgment  according  to  the  texts  which  my  learned 
brother  has  quoted. 
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APRIL;.?,     enter  into  any  elaborate  discussion  as  to  how  far  the   provisions  of  s.  112 

of  the  Indian  Evidence  Act   (I  of  1872),  as  to  birth  during  wedlock  being 

APPEL-  conclusive  proof  of  legitimacy,  would  affect  a  case  such  as  this.  That 
LATE  section  of  course  proceeds  upon  adopting  the  period  of  birth,  as  distin- 
OlVlL.  guisbed  from  conception,  as  the  turning  point  of  legitimacy.  It  is  a 

peculiarity  of  the  English  law   that  it  does  not  concern   itself  with   the 

10  A.  289.  conception,  but  considers  a  child  legitimate  who  is  born  of  parents  married 
before  the  time  of  his  birth,  though  they  were  unmarried  when  he  was 
begotten"  (Lord  Mackenzie's  Eoman  law,  p.  133,  4th  ed.) 

Tb?,t  peculiarity  of  the  English  law  has  no  doubt  been  imported  into 
India  by  s.*  112  of  the  Indian  Evidence  Act,  and  it  may  some  day  be  a 
question  of  great  difficulty  to  determine  how  far  the  provisions  of  that 
section  are  to  betaken  as  trenching  upon  Muhammadan  law  of  marri- 
age, parentage,  legitimacy,  and  inheritance,  which  departments  of  law 
under  other  statutory  provisions  are  to  be  adopted  as  the  rule  of  decision 
by  the  Courts  in  British  India.  Fortunately  the  difficulty  does  not  arise 
in  this  case  owing  to  the  date  of  the  marriage  of  Ghulam  Ghaus  with  Moti 
Begam  with  reference  to  the  birth  of  Allahdad  being  uncertain,  and  I  need 
not  therefore  refer  to  the  difficulty  any  further  than  by  saying  that  there 
L.  enough  authority  in  the  text  of  the  Muhammadan  law  to  show  that, 
under  that  system  of  jurisprudence,  questions  of  legitimacy  are  referred  to 
the  date  of  the  conception  of  the  child  and  not  to  tha  period  of  his  birth. 
Nor  need  I  dwell  much  upon  that  part  of  the  argument  of  the  learned 
Pandit  for  the  appellant  which  aimed  at  showing  that  the  [340] 
Muhammadan  rule  as  to  the  acknowledgment  of  parentage  is  only  a 
substitute  for  adoption  as  understood  in  the  Hindu  and  the  Koman  system 
of  jurisprudencei  orftbat  the  rule  of  the  Muhammadan  law  is  the  same 
as  the  Roman  or  the  Scotch  rule  relating  to  the  legitimation  of 
children  per  subsequent  matrimonium,  that  is,  legitimation  of  ante- nuptial 
children  whose  illegitimacy  is  proved  and  admitted  by  subsequent  marriage 
between  the  parents.  So  far  as  the  argument  refers  to  the  Hindu  law  of 
adoption,  I  need  only  say,  with  reference  to  the  numerous  authorities 
which  were  considered  by  me  in  Ganga  Sahai  v.  Lekhraj  Singh  (I),  that 
adoption  under  that  system  has  no  reference  to  the  natural  descent  of  the 
adopted  child  from  the  adoptive  father ;  that  adoption  at  least  in  its 
principal  form,  is  established  by  a  gift  from  the  parents  of  the  child  to 
the  adoptive  parents ;  that  the  power  of  adoption  itself  is  based  upon 
religious  considerations  relating  to  the  spiritual  welfare  of  the. adoptive 
father  in  the  life  to  come  after  death  ;  that  the  effect  of  such  adoption, 
takes  away  the  adopted  child  from  the  family  of  his  natural  parents 
and  affiliates  him  to  the  family  of  the  adoptive  father.  Further 
under  that  law  only  male  children  can  be  adopted  for  religious  reasons, 
although  no  doubt  secular  considerations,  such  as  the  continuity 
of  a  family  and  devolution  of  inheritance,  may  form  motives  of  adoption. 
None  of  these  main  elements  of  the  theories  upon  which  the  Hindu  law 
of  adoption  proceeds  is  common  to  the  Muhammadan  law,  for  there,  as  I 
tave  shown,  acknowledgment  of  parentage  proceeds  upon  the  theory  of 
actual  descent  of  the  acknowledged  child  (whether  male  or  female)  from 
the  father  who  acknowledges  it,  and  such  descent  being  the  result  of  a 
legitimate  intercourse  between  the  parents,  and  when  either  of  these  two 
essentials  is  disproved,  the  one  by  proving  that  the  acknowledged  child  is 

(1)  9  A.  253 
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the  offspring  of  another  man,  the  other  by  proving  either  that  marriage 
between  the  acknowledger  and  the  mother  of  the  child  was  impossible  or 
did  not  exist  at  the  time  which  would  make  the  child  legitimate,  the 
acknowledgment  itself  would  be  ineffective. 

For  similar  reasons  there  is  absolutely  no  analogy  between  the  Roman 
law  of  adoption  and  the  Mubammadan  law  of  the  acknowledgment  of 
parentage.  Under  the  Roman  system  adoption,  [341]  whether  in  the 
form  of  arrogatio  or  in  the  latter  form  of  adoptio  proper,  was  simply  one  of 
the  methods  of  acquiring  patria  potestas,  that  is,  the  rights  of  control 
enjoyed  by  the  head  of  a  Roman  family  over  his  children,  and  it  went 
through  various  stages  of  modification  both  as  to  the  method  by  which  it 
was  acquired  and  as  to  its  conditions  and  effects  upon  the  adopted  children. 
The  history  of  the  law  and  its  rules  have  been  well  summarized  by 
Mr.  Hunter  in  bis  work  on  Roman  Law  (pp.  58-66),  and  by  Colquhoun  in 
his  work  on  Roman  Civil  Law  (Vol.  I,  ss.  683-705,  pp.  545-558).  It  is 
not  necessary  to  enter  into  any  detail  of  the  reasons  and  rules  which  dis- 
tinguish the  Roman  adoption  from  the  Muhammadan  law  as  to  the 
acknowledgment  of  parentage,  and  it  is  enough  to  say  that  before  the  age 
of  Islam  adoption  by  a  feigned  parturition  was  common  and  well  recognised 
among  the  ancient  Arabs,  that  the  cognate  as  well  as  the  agnate  rights 
were  attributed  to  children  so  adopted,  and  that  such  adoption  and  its 
legal  effects  were  abrogated  by  the  express  words  of  the  Koran  and  have 
never  since  found  a  place  in  Muhammadan  jurisprudence  in  connection 
with  marriage,  inheritance,  or  for  any  other  legal  purpose  (see  Colquhoun's 
Roman  Civil  Law,  s.  707,  Vol.  I,  p.  559). 

Then,  so  far  as  legitimation  is  concerned  as  a  rule  of  the  Roman  Law 
and  of  the  Scotch  Law,  I  need  only  refer  again  to  Colquhoun's  Roman  Civil 
Law  (ss.  660,  666,  667  and  683)  and  to  Lord  Mackenzie's  Roman  Law  (pp. 
130-34),  which  describe  the  rules,  conditions,  and  effect  of  legitimation 
under  both  those  systems,  and  it  only  requires  a  comparison  between  those 
rules  and  the  rules  ?>f  the  Muhammadan  law  as  to  acknowledgment  of 
parentage  to  show  that  no  analogy  exists  between  the  principles  upon  which 
those  .rules  proceed  and  those  upon  which  the  Muhammadan  rule  of  the 
acknowledgment  of  parentage  is  founded.  Putting  the  matter  shortly,  the 
former  two  systems  proceed  upon  the  principle  of  legitimating  children 
whose  illegitimacy  is  proved  and  admitted,  whilst  the  Muhammadan  law 
relates  only  to  cases  of  uncertainty  and  proceeds  upon  the  assumption  that 
the  acknowledged  child  is  not  only  the  offspring  of  the  acknowledger  by 
blood,  but  also  the  issue  of  a  lawful  union  between  the  acknowledger  and  the 
mother  of  the  child.  To  illustrate  this  distinction  I  may  refer  to  the  rule 
adopted  [342]  in  Scotland  and  I  may  also  say  in  France  (Lord  Meokenzie's 
Roman  Law,  po.  132-33),  as  to  the  legitimation  of  ante-nuptial  children  by 
reason  of  subsequent  marriage  between  their  parents — per  subsequens 
matrimonium.  In  both  those  countries  the  marriage  itself,  subject  to 
certain  restrictions,  has  the  legitimating  effect.  No  such  rule  is  known  to 
the  Muhammadan  law  and  we  should  really  be  introducing  doctrines 
foreign  to  that  system  if,  influenced  by  the  analogies  furnished  by  the 
Roman,  the  French,  or  the  Scotch  law  of  legitimation,  we  were  to  place 
acknowledgment  of  parentage  under  the  Muhammadan  law  on  the  same 
footing  as  the  rule  of  legitimation  per  subsequens  matrimonium  rests  on  in 
the  foreign  systems  of  law  to  which  I  have  referred. 

It  is  apparent  from  what  I  have  said  that  I  fully  concur  with  my 
brother  Straight  as  to  the  weight  of  evidence  and  the  facts  of  this  case, 
and  that  I  have  as  a  matter  of  law  arrived  at  the  aame  conclusion  as  ha 
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has  arrived  afe  with  reference  to  the  status  of  the  plaintiff  Allahdad  to  be 
that  of  a  legitimate  child  of  Ghulam  Ghaus,  and  as  such  entitled  to  inherit 
from  the  latter  and  entitled  to  maintain  the  suit.  But  then  comes  a 
question  upon  which,  unfortunately,  I  am  unable  to  agree  with  my  learned 
brother,  namely,  the  question  as  to  what  order  we  should  pass  upon  this 
appeal.  The  facts  of  the  case  and  the  pleadings  of  the  parties  show  that 
this  is  one  of  those  cases  which  fall  within  the  purview  of  the  Full  Bench 
ruling  of  this  Court  in  Jafri  Begam  v.  Amir  Muhammad  Khan  (1)  and  of 
a  Division  Bench  ruling  in  Mahammad  Awais  v.  Ear  Sahai  (2).  These 
rulings  show  that  no  absolute  and  unconditional  decree  should  be  passed 
for  possession  in  favour  of  the  plaintiff,  if  it  is  true  that  during  his 
remaining  out  of  possession  debts  due  by  the  deceased  Ghulam  Ghaus 
Khan  were  lawfully  paid,  by  the  heirs  in  possession.  If  such  payment  of 
debts  be  proved,  the  effect  would  be  that  the  payment  of  a  proportionate 
share  of  such  debts  would  be  a  condition  to  which  the  decree  in  favour  of 
the  plaintiffs  would  be  rendered  subject  with  reference  to  the  various 
equities  that  may  arise  in  the  case. 

Have  we,  then,  upon  the  record  any  material  for  framing  such  a  decree  ? 
The  learned  counsel  for  the  parties  are  agreed  that  there  is  no  sufficient 
material  upon  the  record  to  enable  us  to  frame  such  [343]  a  decree. 
All  that  is  contended  by  the  learned  Pandit  for  the  appellants  is  that,  in 
the  absence  of  such  materials,  it  is  the  duty  of  this  Court  as  the  Court  of 
appeal  to  decree  the  suit  absolutely  without  any  further  remand  for  a  pro- 
per trial  of  the  points  upon  which  the  equities  aforesaid  would  proceed. 
It  is  important  to  observe  that  not  only  the  heirs  of  the  deceased 
Ghulam  Ghaus  Khan  but  also  three  lessees,  were  parties  defendants  to 
the  suit,  and  it  is  clear  that  in  a  suit  of  this  character,  if  the  Court  below 
had  framed  adequate  issues  arising  out  of  the  proceedings  of  the  parties 
and  rafter  taking  evidence  thereon  had  adjudicated  upon  those  issues,  we 
should  have  been  bound  by  s.  564  of  the  Code  of  Civil  Procedure  to 
go  ourselves  into  the  merits  of  the  evidence  and  to  retrain  from  a  remand 
such  as  s.  562  of  the  Code  contemplates.  But  for  the  reasons  stated 
by  the  lea*rned  Chief  Justice  such  is  not  the  case  here  ;  and  agreeing  with 
him  in  the  interpretation  of  the  law  upon  the  subject  of  remand  for  new 
trials  under  s.  562  of  the  Code  of  Civil  Procedure.  I  hold  that  all  that  the 
learned  Judge  of  the  lower  Court  tried  and  decided  in  this  case  was  the 
preliminary  question  of  the  plaintiff  Allahdad's  status  to  sue  as  the  heir 
of  the  deceased  Ghulam  Ghaus  and  that,  by  reason  of  the  view  taken  by  that 
Judge  upon  this  point  of  status  the  rest  of  the  case  was  not  tried  upon  the 
merits,  and  that,  therefore,  the  case  is  a  fit  one  for  remand  under  s.  562  of 
the  Code  of  Civil  Procedure. 

I  agree  with  the  learned  Chief  Justice  in  the  order  which  he  has 
made. 

Cause  remanded. 


(I)  7  A.  822. 


(2)  7  A.  719. 
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10  ft.  343=  8  A.W.N.  (1888)  38. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Straight  and  Mr.  Justice  Tyrrell. 


HASHMAT  BEGAM  AND  ANOTHER  (Plaintiffs)  v.  MAZHAR  HUSAIN  AND 
OTHERS  (Defendants).*     [llth  January,  1888.  j 

Limitation — Suit  by  Muhammidans  lor  possession  of  immoveable  property  by  right  oj 
inheritance  to  mother— Act  XV  of  1877  {Limitation  Acti,  sch.  it,  Art.  141. 

Plaintiffs  sued  for  their  share  in  the  estate  of  their  deceased  father  and  mother. 
The  defendants  were  the  brother  and  a  sister  and  a  step-mother  of  the  plaintiffs. 
As  regards  the  olaim  of  the  plaintiffs  to  their  shares  in  the  estate  of  their  mother, 
the  defendants  pleaded  that  the  same  was  barred  by  limitation  inasmuch,  as  their 
mother  died  on  the  22nd  January,  1873,  and  the  suit  was  not  instituted  till  the 
29th  of  January,  1^85.  The  Court  below  finding  that  the  mother  died  on  the 
22nd  January,  [344]  1873,  held  that  art.  141,  sch.  ii,  Limitation  Act,  barred 
the  claim  and  dismissed  the  suit. 

Held  that  art.  141  of  the  Limitation  Aot  does  not  apply  to  a  suit  by  an  heir- 
at-law  for  possession  of  immoveable  property  in  that  character,  but  to  a  suit  by 
a  Hindu  or  Muhammadan  who,  prior  to  the  dear.h  of  a  female,  occupied  the 
position  of  a  remainder-man  or  reversioner  or  a  devisee,  and  ou  the  death  of  the 
female  sues  on  the  basis  of  that  character. 

[R.,  A.W.N.  (1908)  256  =  5  A.L.J.  715.] 

THE  facts  of  this  case  are  stated  in  the  judgment  of  Straight,  J. 
Hon'ble  T.  Conlanzud  Mr.  Amir-ud-din,  for  the  appellants, 
Mr.  C.  H.  Hill  and  Mr.  Abdul  Maj id,  for  the  respondents. 

JUDGMENT. 

STRAIGHT,  J. — In  the  suit  to  which  this  appeal  relates  there  were 
two  plaintiffs,  the  appellants  before  us,  Musammat  Hashmat  Begam  and 
Musammat  Isbrat  Begam.  Tue  defendants  to  that  suit,  who  are  respon- 
dents before  us,  were  Mazhar  Husain,  the  brother  of  the  plaintiffs,  Husaini 
Begam,  wife  of  Mazhar  Husain,  Musammat  Kbudayat-ul-Kubra,  the  sister 
of  the  plaintiffs'  and  Musammat  Wajid-un-nissa,  the  second  wife  of  Kamar- 
ud-din,  the  deceased  father  of  the  plaintiffs  and  defendants  (l)  arid  (3). 
It  may  be  convenient  also  to  state  here  that  Kamar-ud-din,  the  father  of 
the  plaintiffs  and  defendants  (1)  and  (3)  and  the  husband  of  defendant 
No.  (4),  had  a  brother  of  the  name  of  Zain-ul-Abid  ;  and  that  his  first  wife 
was  one  Musammat  Sakina  Bibi,  who  predeceased  him.  Tne  property, 
which  is  the  subject  of  the  present  suit  is  of  two  kinds :  first,  the  interest 
which  the  plaintiffs  claim  as  the  daughters  of  Musammat  Sakina  Bibi  in 
their  deceased  mother's  estate ;  and  secondly,  their  shares  in  the  estate 
left  by  their  deceased  father,  Kamar-ud-din,  who  died  upon  the  25th  May 
1874.  The  case  for  the  plaintiffs  in  regard  to  these  two  properties  was  that 
as  to  each  of  them  they  were  severally  entitled  to  six  sihams;  that  their  sister 
defendant  Kbudayat-ul-Kubra,  was  also  entitled  to  six  sihams  ;  and  that  the 
principal  defendant,  Mazbar  Husain,  their  brother,  was  entitled  to  the  resi- 
due of  12  sihams  out  of  the  30  sihams  into  which  the  properties  were 
divisible.  Such  were  the  claims  in  respect  of  which  the  plaintiffs  brought 
their  present  suit,  and  the  grounds  upon  which  they  based  their  cause  of 
action  for  coming  into  Court  was,  that  by  reason  of  certain  alienations 
of  the  property  of  their  deceased  father  and  mother  made  by  their  brother 
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'   First  Appeal  No.  124  of  1886  from  a  decree   of   Maulvi  Zain-ul-abdin,  Subordi- 
nate Judge  of  Moradabad,  dated  the  *9th  March,  1886, 
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1888        Mazbar  Husain  in  favour  of  his  wife,  the  second  defendant  and  daughter 

JAN.  11.     [345]  of  their  father's  brother,  Jarnal-ud-din,  they  had  been  prejudiced 

in  their  rights  by  inheritance.     In  regard  to  that  portion  of  the  property 

APPEL-     which  belonged  to  the  estate  of  their  mother  Sakina  Bibi,  they  no  doubt 

LATE       said  in  their  plaint,  as  part  of  their  statement  of  the  facts,  that  her  death 

CIVIL       k°°k  Place  upon  the  2nd  February,  1873.     The  nature  of  their  claim  being 

'  that  which  I  have  indicated,  it  was  met  by  a  long  statement  of  defence 

10  A.  343=  filed  by  the  defendant  Mazhar  Husain,  the  real  answering  defendant, 
BA.W.N.  which,  when  we  come  to  analyze  it,  sets  up  three  main  contentions: — 
(1888)  38.  First,  that  Musammat  Sakina  Bibi  did  not  die  on  the  2nd  February,  1873, 
but  on  the  22ad  January,  1873,  and,  therefore,  that  the  suit,  quoad  that 
portion  of  the  property  claimed  is,  as  to  both  the  plaintiffs,  barred  by 
limitation  ;  secondly,  that  if  it  is  not  barrerl,  then  that,  quoad  the  claims 
of  the  plaintiffs  to  the  property  both  of  Musammat  Sakina  Bibi  and  of 
Kamar-ud-din,  there  has  been  upon  their  parts  a  relinquishment  of  their 
rights  of  inheritance ;  and,  lastly,  it  19  urged  that,  even  assuming  the 
rights  of  the  plaintiffs  have  not  been  relinquished,  they  are  bound  to  repay 
to  the  defendant,  before  they  can  succeed  in  this  suib,  their  shares  of 
certain  debts  of  their  deceased  father  Kamar-ud-din,  which  have  been 
satisfied  by  the  defendant. 

As  to  the  first  of  these  matters,  an  issue  was  framed  and  tried  by 
the  learned  Judge  below,  namely,  whether  Musammat  Sakina  Bibi  died 
upon  the  2nd  February,  1873,  as  alleged  by  the  plaintiffs,  or  on  the  22nd 
January,  1873,  as  alltged  by  tha  defendant.  Upon  this  point  the  Subordi- 
nate Judge  found  against  the  plaintiffs  and  in  favour  of  the  defendant, 
and  his  finding  was  that  the  death  of  Musammat  Sakiua  Bibi  tcok  place 
upon  the  22nd  January,  1873.  The  learned  Subordinate  Judge  acting 
upon  that  finding  has,  so  I  understand  him,  held  that  art.  141  of  the 
Limitation  Law  is  applicable  to  the  suit,  and  that  it,  having  been 
instituted  upon  the  29th  flay  of  January,  1885,  is  beyond  time,  such  date 
being  more  than  twelve  years  from  the  date  of  the  death  of  Musammat 
Sakina. 

As  to  the  first  point  impeaching  this  finding  of  fact,  I  listened  to 
Mr.  Conlan's  argument  with  very  great  attention,  and  gave  full  weight  to  his 
criticisms  of  the  witnesses  for  the  defendants,  and  of  the  views  expressed 
by  the  Subordinate  Judge  as  to  the  value  to  be  attached  to  the  testimony 
on  the  one  side  and  the  other.  Having  fully  considered  all  that  evidence 
[346]  as  it  hears  upon  this  point,  I  think  it  enough  to  say,  without 
travelling  through  it  in  detail,  that  I  am  of  opinion  the  Subordinate  Judge 
was  right  in  coming  to  the  conclusion  he  did,  and  that  the  weight  of 
evidence  does  appear  to  me  to  be  in  favour  of  the  allegations  made  on  the 
part  of  the  defendants,  that  the  22nd  January,  1873  was  the  date  of  the 
decease  of  Sakina  Bibi. 

Then  arises  the  question  whether  art.  141  of  the  Limitation  Act  is 
applicable.  Upon  consideration,  I  am  inclined  to  think  that  it  is  not.  I 
have  come  to  the  conclusion,  though  not  without  doubt,  that  the  suit 
therein  provided  for  is  one  by  a  Hindu  or  Muhammadan  who,  prior  to  the 
date  of  the  death  of  the  female,  occupied  the  position  of  a  remainder-man, 
or  reversioner,  or  of  a  devisee,  by  devise,  after  the  death  of  the  female, 
instituting  a  suit  on  the  basis  of  such  title  as  remainder-man,  reversioner, 
or  devisee,  and  that  it  does  not  apply  to  the  case  of  an  heir-at-law  suing 
for  the  possession  of  immoveable  property  in  that  character.  I  say  I  have 
come  to  his  conclusion  not  without  doubt;  but  it  seems  to  me  that  when 
there  is  doubt  upon  a  question  of  limitation,  and  another  article  can  be 
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found  which  reasonably  applies  to  the  suit,  it  is  right  to  adopt  it.     From       1888 
the  assertion  of  the  defendant  himself  in  the  9bh  paragraph  of  his  soate-     JAN.  11. 

ment  of  defence,  and  from  the  circumstances  disclosed,  I  think  that  the 

property  left  by  Sakina  Bibi  and  Kamar-ud-din  may  be  regarded  as  joint     APPEL- 
family  property  of  the  kind  mentioned  in  art.  127  of  the  Limitation   Act.       LATE 
If  this  be  so,  then  it  is  clear  that  knowledge  of  their  exclusion  from  their      CIVIL 

shares  therein  was  not  acquired  by  the  plaintiffs  till  a  date  which   would ' 

bring  the  suit  well  within  the  period  provided  by  that  article.     Bub  if  this   10  A.  343= 
article  be  not  applicable,  the  plaintiffs  can  fall  back  upon  the  limitation  of     8  A.W.N. 
art.  144,  and  as  no  adverse  possession  has  been  pleaded  or  shown — indeed,     (1888)  38. 
the  inference  from  the  relation  between  them  and  the  defendant  rather 
pointing  to  a  contrary  inference... the  suit  under  that  article  would  also  ha 
within  time.     In  this  view  the  matter  stands  thus,  that  the  plaintiffs  are 
persons  who,  as  the  daughters  of    Sakina  Bibi  and  Kamar-ud-din,  are 
entitled  to  a  share  in  the  inheritance  of  the  estates  left  by  those  two  persons, 
and  it  rests  with  the  defendant  Mazhar  Husain  to  show  either  that,  by 
reliuquishment  formally  made  and  clearly  and  satisfactorily  established, 
•they  have  abandoned  their  interests  in  both  properties,  [347]  or  that  by 
his  adverse  possession  for  a  period  of  more  than  twelve  years  prior  to  the 
date  of  suit,  he  has  obtained  a  proprietary  title  to  their  shares. 

[As  to  this  latter  point  I  have  looked  very  carefully  through  the 
statement  of  defence,  and  I  find  no  paragraph  therein  which  I  can 
construe  as  setting  up  a  Dlea  of  adverse  possession.  Mr.  Boss  has  said 
that,  because  the  plaint  was  framed  in  a  particular  way,  and  suggested 
the  date  of  the  death  of  Sakina  Bibi  as  the  time  when  their  cause  of 
action  arose  in  respect  of  her  estate,  the  defendant  was  misled  thereby, 
and  did  not  raise  the  plea  of  adverse  possession,  I  do  not  think  that 
we  ought  at  this  stage  of  litigation  to  listen  to  such-a  contention.  Taking 
the  statement  contained  in  the  plaint  as  a  whole,  if  the  defendant  Mazhar 
Husain  bad  a  defence  upon  the  ground  of  adverse  possession,  be  ought, 
in  my  opinion,  to  have  raised  it.  But  he  did  not,  had  not  having  done  so, 
I  do  not  think  that  we  should  entertain  that  question  now  or  afford  him 
further  opportunity  for  producing  evidence  in  regard  to  it.  Then  comes 
the  point  of  whether  the  defendant  has  shown  that  the  plaintiffs  relin- 
quished their  rights  of  inheritance  in  the  estate  of  their  father  and  mother 
in  favour  of  the  defendant  (or  any  other  person).  I  do  not  propose  upon 
the  present  occasion  to  repeat  the  remarks  that  I  have  in  cases  of  this 
description  frequently  had  to  make  before  with  regard  to  the  obligation 
that  rests  upon  our  Courts  of  scrutinizing  these  matters,  in  which  pardah- 
nashin  ladies  are  involved,  with  an  extremely  careful  and  jealous  eye.  . 

Here  I  may  remark  that  the  learned  Sub-Judge  seems  to  have  been  a 
good  deal  influenced  in  dealing  with  the  present  case  by  certain  circum- 
stances present  to  his  mind  with  regard  to  the  character  and  conduct  of 
Eiazuddin,  the  husband  of  the  plaintiff  Hashmat  Begam,  and  he  seems  to 
have  lost  sight  of  the  fact  that  her  rights  in  the  property  of  her  deceased 
father  and  mother  wera  wholly  independent  of,  and  apart  from,  her 
husband  ;  and  that  she  was  entitled  to  entirely  independent  control  of 
that  property  according  to  Muhammadan  Law.  Therefore,  whatever 
his  misconduct  or  however  fraudulent  or  dishonest  her  husband  was,  he 
could  in  no  way  prejudice  or  damage  her  interest  or  right,  or  by  any  act 
of  his,  preclude  her  from  obtaining  a  determination  of  the  question  whether 

*  Here  commences  the  latter  portions  of  the  judgment,  not  set  out  in  10  All,  343. 
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1888        she  is  not  entitled  to  the  rights  which  she  claims.    Mr.  Ross  has  admitted, 
JAN.  11.      with  the  candour  which  always  marks  his  conduct  of  his  cases,  that  with 
regard  to  the  plaintiff  Ishrat  Begam  there  is  no  evidence  from  which  it 
APPEL-     would  be  proper  to  infer  that  she  has  relinquished  her  share,  so  that  as 
LATE        regards  her  it  must  be  taken    as  conceded,    and  I    think  rightly,    that 
ClVIL.       fcne  defendant's  plea  upon  that  score  entirely  failed.     Generally,  as  regards 
her   case   and   that   of   her   sister   Hashmat   Begam,    the   other   plain- 
10  A.  343=    (ii£f)  I  can  oniy  repeat  what    I  have    so  often    remarked    before,    that, 
8  A.W.N.     considering  the  peculiar  conditions  of  the  lives  of  these  pardah  ladies,  and 
(1888)  38,     remembering  that  in  999  cases  out  of  1,000  their  business  matters  and 
interests  connected  with  their  own  property  are  left  in  the  hands  of,  and 
managed  by,   their  male   relatives,  too  much  importance    is  not  to    be 
attached  to  their  silence  about  or   failure    to  assert  their  legal    rights. 
Indeed,  ordinarily  speaking,  I  doubt  if  any  adverse  inference  should  ba 
drawn  from  that  circumstance.     It  is  unfortunate  that  we  have  not  before 
us  the  evidence  of  either  of  the  plaintiffs,  as,  for  some  reason  unknown  to 
us,  no  commission   was  issued  to  take  their  deposition.     But  applying 
the  common  knowledge  open  to  us  of  the  position  which  the  females  in 
Muhammadan  families  occupy  in  regard  to  the  male  members,  we  are 
disposed    to    accept    the    explanation    offered    us     for    the    plaintiffs, 
that  while  they  were  willing  for  a  time  at  any  rate  to  allow  their  brother, 
the  defendant  Mazhar  Husain,  to  remain  in  possession  of  their  interest,  he 
having  to  wind  up  the  father's  affairs  and  pay  any  debts  that  he  had 
owing  out  of  the  profits  generally  derivable  from  the  joint  property,  they 
never  contemplated  nor  intended  to  surrender  or  abandon  their  rights  in 
the  corpus  of  the  estates  left  by  their  father  and  mother.     With  regard 
to  the  plaintiff  Hashmat  Begam,  I  have  only   a  word    or  two  to    say 
about   the   evidence   of   relinquishment   sot   up    by    the    defendants    to 
defeat  her.     This  rests  upon  that  extraordinary  transaction,  for  I  can  call 
it  no  other,  which  is  alleged  by  the  defendant  to  have  taken  place  on   the 
17th  March,  1874.     First  of  all  it  is  to  be  observed  with  regard  to  it  that 
the  mortgage,  which  is    said  to  be  evidence  that  she   relinquished    her 
inheritance  in  the  estate  of  her  father,  was  executed  before  her  father's 
death,  a  portion  of  the  consideration  money  being  in  fact  found  by  the 
father  himself.     Further,  upon  looking  into  the  document  and  the  evidence 
with  regard  to  it,  it  is  difficult  to  understand  why  the  plaintiff  Hashmat 
Begam  should  accept  the  position  of  a  mortgagee  of  her  father-in-law  for 
Es.  7,000  as  an  equivalent   for  the  interest  she   had  already  acquired  in 
her  mother's  estate,  and  was  in    future  to  acquire  in  her  father's    estate. 
It  looks  very  much  as  if  the  real  state   of  things  was  that    Kamaruddin, 
who  then   was  a  Munsiff  within    the  jurisdiction  of   this  Court,    was  in 
conjunction  with  his  son  lending  Es.  7,000  to  his  brother    Zain-ul-abdin, 
and  for   the  purpose    of   avoiding    the   appearance  of  his  name   in  the 
transaction   as   mortgagee,   he  simply  used  the   name  of   his   daughter,  a 
course  of  proceeding  by   no  means   uncommon  in  this  country.     As    I 
/       said,  Kamaruddin   did  not   die    until   the  23rd   May,  1874,    and,  so  far 
as  I  can  ascertain,  it  was  not   until    this     suit  was  instituted   that    it 
was   ever    suggested     that     this     extraordinary     mortgage    transaction 
represented    the    consideration  for    the  relinquishment    by  the  plaintiff 
Hashmat  Begam  of  her  interests  in  the  several    estates    of  her    father 
and  mother.  But,  as  I  have  before    observed,  we    must  not  lose    sight 
of  the  fact  that  this  is  a  case  in  which  we  are  dealing   with  a    pardah- 
nashin  lady,  and  it  behoves  us  not  to  hold  her  bound  by  any  transaction, 
unless  we   are  clearly  satisfied  that  she  was,  with  the  knowledge  of  its 
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nature,  a  conscious  and  consenting  party  thereto.     Now  it  is  clear,  upon       1888 
the  face  of  the  mortgage  itself,  that  it  was  not  executed  by  the  lady,  her     JAN.  11. 
name  nowhere  appears  upon  it,   and  even  the  name  of  her  husband,  who 
is  said  to  have  been  mixed   up  in  the  transaction,  is  not  subscribed  by    APPEL- 
himself  but  by  Zain-ul-abdin,  his  father-in-law,  as  his  attorney.     As  far       LATE 
as  the  document  itself  is  concerned,  I  find  nothing  to  bind  the  plaintiff,      GiviL. 
Hashmat  Begam,  and  for  that  purpose  it  seems  to  me  to  be  practically 
worthless.     In  this  connection,  I  need  only  refer  to,  without  speaking  at   *®  *•  ^ 
length,  what  I  have  more  than  once  laid  down  from  this  Bench  as  to  the  8  *•"•"• 
objection  that  rests  upon  a  party  to  a  suit  seeking  to  bind  a  par dahna shin  (*888)  38. 
lady  to  give  clear  and  satisfactory  proof  that  she  had   opportunities  of 
obtaining  independent  advice  before  entering  into  the  transaction  with 
which  she  is  sought  to  be  fixed,   and  that  she  did  enter  into  it  with  full 
knowledge  of  its  nature  and  legal  effect.     I  think   also  that,  as  regards 
Hashmat  Begam,  the  evidence  of  any  relinquishment  of  her  rights  by  her 
entirely  fails.     Then  the  single  question  remains,  has  the  defendant  under 
the  eighteenth  plea,  which  was  raised  in  his  statement  of  defence,  estab- 
lished   anything  on  the  nature  of  an   equitable   set-off  that  would  entitle 
him  to  require  the  plaintiffs  to  repay  to  him  any  sums  of  money  paid  by 
him  in   respect  of  the  debts  of  the  father  or  mother  ?     He  has,  in  my 
opinion,  proved  no  such  case.     Even  if  he  has  paid   any   debts,  which  as 
far  as  I  can  see  were    by    no   means   considerable;    he   has  now   been  in 
possession  and  enjoyment  of  the  profits  derivable,   in  respect  of  the  rights 
of  the  two  plaintiffs,  since  1873   and   1874.     No  claim  is  made  by  them 
for  profits  received  by  him  antecedent  to  the  date  of  the  institution  of  this 
suit  and  therefore  I  think  we  may  well  say  here  that  we  are  not  called 
upon  to  hold  that  he  is  entitled  to   receive  anything  fronr  the  plaintiffs 
befere  they  can  receive  their  shares.     I  am  of  opinion   that  this  appeal 
succeeds,  that  the   Subordinate  Judge  was  wrong  in  the  view  he  took, 
and,  reversing   his   decree,   the  claim  of  the  plaintiffs  will  stand  decreed 
with  costs  in  both  Courts.]  * 

Tyrrell,  J. — I  entirely  concur. 

Appeal  decreed. 


10  A.  347  =  5  A.W.N.  (1888)  62. 

APPELLATE   CIVIL. 
[347]   Before  Mr.  Justice  Straight. 


GANGA  PRASAD  AND  ANOTHER  (Defendants)  v.  BALDEO  RAM  AND 
OTHERS  (Plaintiffs]  A     [23rd  January,  1888.] 

Act  XII  0/1881  (N.  W.P.  Rtnt  Act),  ss.  84,  148—  Svit  to  contest  demand  of  distrainer— 
Intervencr — Decr<c  of  Bent  Court  in  sucJi  suit  not  conclusive  in  civil  suit  for  decla- 
ration of  right  to  and  possession  cf  land — Limitation  for  such  suit. 

Decree  of  a  Rent  Court  passed  upon  enquiries  made  under  ss.  84  and  148  of 
the  Rent  Act  (XII  cf  1681)  is  not  conclusive  as  between  the  parties  to  the  enquiry, 
upou  the  question  of  title,  in  a  suit  instituted  in  a  Civil  Court  for  declaration  of 
right  to,  and  possession  of,  the  land  in  respect  of,  which  the  Rent  Court  decree 
\vas  passed. 

*  Here  ends  the  portion  of  the  judgment  not  set  out  in  10  A.  343. 

t  Second  Appeal  No.  1918  of  1866  from  a  decree  of  Maulvi  Shah  Ahmad-hullah 
Khan,  Subordinate  Judge  of  Gorakbpur,  dated  the  9th  July,  1886,  reversing  a  decree  of 
Maulvi  Muhammad  Aziz  Rahman,  Munsifi  of  Bansgaon,  dated  the  16th  April,  1886. 
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10  1.  347  = 
8  A.W.N. 

(1888)  62. 


The  period  of  limitation,  foe  instituting  a  suit  in  the  Civil  Court  as  prescribed 
in  these  sections,  applies  only  to  suits  brought  by  plaintiff,  or  unsuoessful  inter- 
venor  to  have  it  declared  that  plaintiff  had  a  title  to  receive  the  particular  rent 
claimed,  and  which  the  Bent  Court  has  refused  to  give  him  ;  and  not  to  suits 
ior  declaration  of  title  to,  and  possession  of,  the  land  in  respect  of  which  the 
rent  accrued  due. 

In  the  year  1381,  plaintiffs  had,  under  the  provision  of  the  Kent  Act  (XII  of 
1881),  made  a  distraint  for  rent  alleging  to  be  due  by  one  of  their  tenants.  The 
tenant  contested  the  legality  of  the  distraint  by  a  proceeding  in  the  Rent  Court, 
and  the  defendant,  intervened  on  the  ground  that  he  had  been  actually  and  in 
good  faith  in  receipt  and  enjoyment  of  the  rent  of  the  land  occupied  by  the 
tenant.  On  the  28th  of  June,  1831,  Rent  Court  decided  against  the  defendant  ; 
but  owing  to  somo  irregularity  the  distraint  was  withdrawn.  Plaintiffs  sub- 
sequently instituted  a  suit  in  the  Rend  Court  against  the  tenant  for  recovery  of 
arrears  of  rent  and  tbe  defendant  again  intervened,  and  upon  enquiry  under 
s.  118  of  the  Rent  Act  (XII  of  1881),  plaintiffs'  suit  for  arrears  of  rent  was  dis- 
missed. Plaintiffs  than  instituted  this  suit  in  the  Civil  Court  for  declaration  of 
their  right  to,  and  possession  of,  the  land  in  respect  of  which  distraint  proceed- 
ings had  been  taken  and  suit  for  recovery  of  arrears  of  rent  instituted.  The 
Court  of  first  instance  dismissed  the  suit  on  the  merits.  The  plaintiffs  appealed 
and  urged,  inter  alia,  that  the  defendant  was  estopped  by  the  decision  of  the 
28th  June,  1381,  from  contesting  plaintiffs'  title. 

Held  that  the  decision  of  the  28th  June,  1881,  in  the  enquiry  held  under  s.  84 
of  the  Rent  Act  (XII  of  1881)  was  not  conclusive  between  the  parties  in  a 
subsequent  [348]  suit  between  them  to  determine  their  title  bo  tha  land  in 
respect  of  which  the  distraint  proceedings  had  been  taken. 


[N.F.  &  D,— 23  A.  434  (436): 
204.] 


•  A.W.N.  (1901),  123;  F.,  25  A.  83  (86)  =  A.W.N.  (1902), 


THE  facts  of  this  case  are  stated  in  the  judgment. 
Munshi  Juala  Prasad,  for  the  appellants. 
Mr.  Simeon,  for  the  respondents. 

JUDGMENT. 

STRAIGHT,  J. — This  is  a  suit  for  declaration  of  title  to  and  possession 
of  1  bigha  12  pie  kham  land  numbered  98  in  the  revenue  registers.  It  will 
be  seen  that  there  are  two  defendants  to  the  suit,  one  Ganga  Prasad  and 
the  other  Mital  Kahar,  and  their  position  in  regard  to  the  litigation  will  be 
explained  by  a  statement  of  the  following  facts,  which  the  learned  pleaders 
for  the  parties  at  the  hearing  informed  me  were  the  facts  out  of  which 
the  suit  has  arisen.  It  appears  that  some  time  before  1881,  the  plaintiffs 
had  under  the  provisions  of  the  Bent  Act  made  a  distraint  for  rent  which 
they  alleged  to  be  owing  from  cbe  defendant  Mital  Kahar.  Mitai  con- 
tested the  legality  of  that  distraint  by  a  proceeding  in  the  Ravenue  Court, 
and  under  section  84  of  the  Kent  Act  tha  defendant  Ganga  Prasad  inter- 
vened, and  the  question  therefore  came  up  for  determination  as  to  whether 
before  and  up  to  the  time  of  tbe  commencement:  of  that  suit  in  the  Eevenue 
Court  the  defendant  Ganga  Prasad  had  been  in  actual  receipt  and  enjoy- 
ment of  the  rent  of  the  land  occupied  by  the  defendant  Mital.  The 
Eevenue  Court  decided  against  the  claim  of  Ganga  Prasad,  but  it  was 
held  that  there  had  been  irregularity  in  the  plaintiff's  distraint,  and  it  was 
accordingly  directed  to  be  withdrawn. 

Subsequently  a  second  suit  was  brought  in  the  Revenue  Court  by  the 
plaintiffs  to  recover  certain  arrears  of  rent  from  Mital,  and  again  Ganga 
Prasad  intervened,  this  time  under  section  148  of  the  Rent  Act,  the  ques- 
tion thus  raised  for  determination  again  being,  who  had  in  good  faith 
received  and  enjoyed  the  rent  of  the  land  before  and  up  to  the  time  when 
the  right  to  sue  claimed  by  the  plaintiffs  had  accrued.  On  this  occasion 
the  Revenue  Court  took  a  different  view  and  held  that  Ganga  Prasad  had 
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established    that    he    was    the  person  who  had  had    the    receipt    and  1888 

enjoyment   of   the  rent.     Thereupon  hhe  present  suit  was  instituted  by  JAN.  23. 

the   plaintiffs   for,    as   I    have   already    said,    a  declaration  of  their  right 

to,  and  possession  of,  the  land  numbered  [349]  (98).     The  first  Court  dis-  APPEL- 

missed  their  claim  upon  the  merits,  and  they  then  appealed  to  the  lower  LATE 

appellate  Court.     Among  their  pleas  there  was  one  to  the  effect  that  the  CIVIL, 
defendant  Ganga  Prasad  was  incompetent  to  set  up  any  defence  to  the 

present   suit   by   reason   of  the  first  decision  of  the  Revenue  Court  upon  10  A.  347  = 

his  intervention  in  the  distraint  suit  under  section  84,  Bent  Act.     This  8  A  W.N. 

plea  has    been   accepted  by   the  Subordinate  Judge,  and  he  has  in  effect  (1888)  62. 
found  that  the  decision  of  the  28th  June  1881,  of  which  I  have  spoken, 
precluded  the  defendant  from  raising  his  present  defence. 

It  is  argued  before  me  that  this  is  an  erroneous  ruling  in  law  and 
that,  whether  the  decision  of  the  28th  June,  1881,  could  have  made  the 
question  subsequently  raised  in  the  Revenue  Court  in  the  rent  suit  res 
judicata  for  the  purposes  of  that  tribunal,  it  can  in  no  sense  stand  in  the 
way  of  the  defendant  asserting  bis  proprietary  title  to  the  land,  in  a  suit  in 
the  Civil  Court,  brought  against  him  and  the  occupier  of  the  land,  for  a 
declaration  of  the  plaintiff's  proprietary  title  to  the  land.  Three  rulings 
of  this  Court  were  referred  to  by  the  appellant's  pleader  in  the  course  of  his 
argument,  which  are  Gopalv,  Uchabal(I),  Chotu  v.  Jitan  (2),  Muhammad 
Salimv.  Abdul  Rahim  (3). 

To  the  first  two  of  those  rulings  I  was  a  party,  and  in  one  of  them  I 
pointed  out  what  appeared  to  me  to  be  the  scope  of  inquiry  by  a  Revenue 
Court,  as  sanctioned  by  the  provisions  of  section  148  of  the  Rent  Act. 
Those  remarks  apply  by  analogy  to  section  84,  and  I  need  only  briefly 
repeat  them  by  saying  that  in  either  case,  it  appears  to  me  that  the  sole 
question  upon  which,  as  a  question  of  fact,  the  Revenue  Court  has  the 
power  to  determine,  is  as  to  whether  the  plaintiff  in  the  suit  or  the 
intervenor  has  received  the  rent  of  the  land  before  and  up  to  the  data 
when  the  plaintiff  alleged  that  his  right  to  sue  accrued  to  him. 

Then  comes  the  point  as  to  whether  the  last  paragraphs  of  sections 
34  and  148  of  the  Rent  Act  deprive  the  plaintiffs,  who  have  been  worsted 
in  such  a  suit,  when  thev  came  into  the  Civil  Court  for  a  declaration  of 
their  proprietary  title  to,  and  possession  of,  such  land,  of  the  ordinary 
limitation  period  that  under  the  law  regulating  such  matters  would 
ordinarily  apply  to  a  suit  of  such  a  [350]  description,  by  reducing  the 
twelve  years'  term  to  a  term  of  one  year.  It  has  been  ruled  by  my 
brothers  Brodhurst  and  Tyrrell  in  effect  that  it  does  not,  and  I  believe  this  • 
to  be  a  sound  view. 

All  I  understand  those  last  paragraphs  of  section  84  and  148  to  say 
is,  that  when  an  infcervenor  has  succeeded  in  a  revenue  suit  in  convincing 
a  Revenue  Court  that  he  has  been  in  receipt  and  enjoyment  of  certain 
rent  distrained  for  or  claimed,  or  vice  versa,  chat  the  plaintiff  or  the  unsuc- 
cessful intervenor  may  go  to  the  Civil  Court  with  a  a  suit  to  have  it  declared 
that  he  had  a  title  to  receive  that  particular  rent,  which  the  Revenue 
Court  refused  to  give  him,  and  that  if  he  does  institute  such  a  suit,  he 
must  do  so  within  one  year  from  the  date  of  the  Revenue  Court's  decision. 
I  cannot  hold  thai;  by  the  terms  of  either  of  those  paragraphs,  the  period 
of  limitation  provided  for  a  suit  for  a  declaration  of  title  to  and  possession 
of  immoveable  property,  in  the  limitation  law,  is  thus  summarily  abridged. 

(1)  3  A.  51.  (2)  3.  A.  63.  (3)  A.W.N.  (1885)  261. 
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1888       Such  being  the  view  I  take,  it  follows  that  this  appeal  should  succeed,  and 

JAN.  23.     that  the  question  of  the  proprietary  title  to  the  land  should  be  determined 

upon  the  merits  by  the  lower  Court.     I  accordingly  decree  the  appeal,  and 

APPEL-     reversing  the  decision  of  the  Subordinate  Judge,   direct  him  to  restore  the 

LATE       appeal  to  his  file  of  pending  appeals  and  to  dispose  of  it  according  to  law. 

CIVIL       Costs  hitherto  incurred  will  be  costs  in  the  cause. 

Cause  remanded. 

10  A.  347=  

8A.W.N. 
(18B8)  62  10  A.  350  =  8  A.W.N.  (188S)  92  =  13  Ind.  Jar.  36. 

EEVISIONAL  CRIMINAL. 
Before  Mr.  Justice  Mahmood. 


QUEEN-EMPRESS    u.  AJUDHIA  SINGH  AND  OTHERS. 
[25th  January,  1888.] 

Limitation — Sanction,   to  prosecution — Apoliaation  for  su:h  sanction — Criminal  Pro- 
cedure Code,  s.  195— Act  XV  o]  1877  (Limitation  Act},  sch.  ii,  art.  178. 

Bales  of  limitation  are  foreign  to  the  administration  of  criminal  justice,  and 
it  is  only  by  express  statutory  provision  that  any  rule  of  limitation  could  be  made 
applicable  to  criminal  cases. 

Article  178,  sch.  ii,  Limitation  Act  (XV  of  1877),  must  be  construed  with 
reference  to  the  wording  of  the  other  articles,  andean  relate  only  to  applications 
ejusdem  gtntris. 

A  suit  was  instituted  for  possession  of  certain  land  on  which  stood  a  factory. 
In  proof  of  the  claim  the  plaintiffs  filed  in  Court  a  sarknat  or  lease,  which  was 
pronounced  by  the  Muneif  to  be  a  forgery.  Plaintiffs  appealed  up  to  thn  High 
Court,  where,  on  the  24lh  June,  188R,  the  Munsif's  decree  was  affirmed.  Defend- 
ants then  [35!]  applied  to  the  Munsif  for  sanction  to  prosecute  the  plaintiffs 
for  the  offence  of  using  a  forged  dooumant  knowing  the  same  to  be  forged. 
Munsif  refused  to  sanction  the  prosecution  prayed  for  ;  but  on  application  to  the 
Sessions  Judge  such  sanction  was  granted,  Oa  application  to  revise  the  Sessions 
Judge's  order  granting  sanction,  it  was  contended  that,  after  the  lapse  of  nearly 
three  years,  sanction  to  prosecute  should  not  have  baen  granted. 

Held,  that  there  is  no  fixed  period  of  limitation  for  making  applications  for 
sanction  under  section  195  of  the  Criminal  Procedure  Code. 

[Appl.— 20  B.  543  (547)  ;  R.— 11  C.P.L.E.  141  (142)  ;  U-B.B.  (1902)  2nd.  Qr.  Cr.  Pro. 
p.  3;  13  Gr.  L.J.  209(212)  =  14  Ind.  Gas.  305=11  M.L.T.  367  =  (19i*;  M.W.N. 
499  =  22  M.L.J.  419.) 

THIS  was  an  application  under  section  489  of  the  Criminal  Procedure 
Code  to  revise  the  order  of  the  Officiating  Sessisons  Judge  of  Gorakhpur, 
granting  sanction  to  prosecute  the  petitioners  for  an  offence  punishable 
under  section  471  of  the  Indian  Penal  Code.  The  facts  under  which  the 
application  was  made  are  stated  in  the  judgment  of  the  Court. 

Mr.  Niblett,  for  the  petitioners. 

The  Government  Pleader  (Munshi  Raw  Prasad),  for  the  Crown. 

JUDGMENT. 

MAHMOOD,  J. — This  is  an  application  which  invokes  the  interference 
of  the  Court,  in  the  exercise  of  its  revisional  jurisdiction,  on  behalf  of  the 
petitioners,  in  respect  of  whom  permission  was  given  by  the  learned 
Sessions  Judge  to  the  opposite  party  for  prosecuting  the  petitioners  under 
section  471  of  the  Indian  Penal  Code.  The  petitioners  produced  in  a 
former  litigation  a  document  which  has  been  held  by  both  the  lower 
Courts  to  be  a  forgery,  and  that  litigation  came  to  an  end  on  the  24th 
June,  1886,  by  a  decision  of  this  Court  which  was  adverse  to  the  interests 
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of  the  present  petitioners.     Then,  on  the  6th  November,  1886,  the  present       1888 
applicabion  was  made  for  a  sanction  to  prosecute,  such  as  is  contemplated      JAN  25. 

by  section   1S5  of  the  Criminal  Procedure  Code,  but  the  Munsif  declined        

to  give  permission.     The  learned  Sessions  Judge,  in   the  exercise  of  the       EEVI- 
powers  of  a  Court  of  appeal,   has,   however,  granted  the  sanction  prayed      SIGNAL 
for,   and,  in  disputing  the  propriety  of  this  order,  Mr.  Nibktt  has  relied  nRTMm 
mainly  upon  two  points.     In  the  first  place,  the  learned  pleader  contends 
that  there  was  such  unreasonable  delay   as  to  bar  the  application,  and,  in    10  &.  350= 
the  next  place,  he  argues  that  under  section  195  of  the  Criminal  Procedure     8A.W.N. 
Code  it  was  important  for  the  Court  granbing  sanction  to  obey  strictly  the  (1888)  92  = 
provisions   as  to   the  specification  of  the  circumstances  as  to  the  place  13  jad.  Jar. 
where  and  the  time  when  the  offence  was  committed.  3g. 

[352]  As  to  the  first  of  these  points,  I  am  not  aware  of  any  rule  of 
law  which  subjects  such  applications  to  any  period  of  limitation.  Mr. 
Niblett  relies  on  the  general  provisions  of  art.  178  of  the  second  schedule 
of  the  Limitation  Act  (XV  of  1877)  and  contends  that  the  clause  gives 
indications  of  a  period  of  three  years  within  which  such  application  should 
be  made.  I  cannot  accept  this  contention,  because  rules  of  limitation  are 
foreign  to  the  administration  of  criminal  justice,  and  it  is  only  by  specific 
legislation  that  periods  of  limitation  can  be  rendered  applicable  to  criminal 
proceedings. 

For  instance,  in  the  second  division  of  schedule  II  of  the  Limitation 
Act  specific  provision  as  to  the  period  of  limitation  is  made  in  respect  of 
criminal  appeals,  and,  it  is  no  doubt,  by  reason  of  those  express  provisions 
that  limitation  is  applicable  to  such  appeals.  But  supposing  no  such 
provisions  existed,  I  should  probably  have  been  inclined  to  hold  that  even 
in  the  case  of  appeals  arising  out  of  criminal  proceedings,  no  period  of 
limitation  was  applicable  on  general  principles  of  the  law  ;  and  the  result  of 
such  a  view  would,  no  doubt  be,  to  render  it  possible  for  a  person  convicted 
of  a  criminal  offence  to  appeal  at  any  time,  at  least  during  the  continuance 
of  the  sentence  passed  upon  him. 

The  present,  however,  is  not  a  case  of  appeal,  but  only  one  of  an 
application  to  obtain  sanction  for  prosecution  under  section  195  of  the 
Code  of  Criminal  Procedure,  and  I  have  to  consider  whether  article  178, 
schedule  II,  of  the  Limitation  Act  is  applicable  to  the  case.  For  the  pur- 
poses of  deciding  this  question,  I  need  not  determine  "  when  the  right  to 
apply  accrued  "  within  the  meaning  of  the  third  column  of  that  article. 
The  substantive  portion  of  the  article  in  describing  the  class  of  cases  to 
which  it  is  applicable  runs  us  follows : — 

"  Applications  for  which  no  period  of  limitation  is  provided  elsewhere 
in  this  schedule,  or  by  the  Code  of  Civil  Procedure,  section  230.  " 

In  order  to  interpret  this  clause,  it  is  important  to  realize  that  the 
preamble  of  the  Act  itself, whilst  making  provision  as  to  limitation  governing 
"suits"  and  "appeal,"  expressly  limits  the  scope  of  the  enactment  to  "  certain 
applications.  "  In  other  words,  the  Act  does  not  profess  to  provide  for  all 
kinds  of  applications  what- [353]  soever.  This  being  so,  it  is  important  to 
notice  that  throughout  the  third  division  of  schedule  II  of  the  Act  no  refer- 
ence is  made  to  any  application  arising  out  of  proceedings  under  the  Code 
of  Criminal  Procedure,  and  this  circumstance  taken  with  the  language 
employed  in  the  preamble  of  the  statute,  and  also  with  the  words  of  article 
178  itself,  leads  me  to  the  conclusion,  that,  that  article  is  not  applicable 
to  applications  under  section  195  of  the  Code  of  Criminal  Procedure.  This 
view  proceeds  upon  the  same  principle  as  the  ruling  of  Westropp,  C.  I.,  in 
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1888       Bai  Manakbai  v.  Manakji  Eavasji  (1),  and  of    Wilson,  J.,  in  Govind 

JAN  25,      Chunder  Goswami  v.   Rungunmoney  (2).     The  effect  of  those  rulings  is, 

that  the  general  words  of  article  178  must  not  be    read  irrespective  of  the 

EEVI-      latter  part  of  the  article,  which  refers  to  the  Code  of  Civil  Procedure,  and 

SIGNAL,    that  the  applications  contemplated  by  the  article  must  be  taken  to  mean 

CRIMINAL  applicak'on8  under  that  Code.    Similar  is  the  principle  of  the  ruling  of  the 

'  Madras  High  Court  in  Kylasa  Gaundan  v.  Ramasami  Ayyar  (3),  and  of  the 

10  A.  850=  Bombay  High  Court  in  Vithal  Janardan  v.  Vithojirav  Putlajirav  (4),  and 

8A.B.N.    the  Calcutta  High   Court  in  the  case  of  Ishan  Chunder  Roy  (5),  where 

(1888)  92=    Tottenham,  J.,  laid  down  the  general  rule  that  article  178  must  be  construed 

13  Ind.  Jar,  with  reference  to  the  wording  of  the  other  articles  and  can  relate  only  to 

36.         applications  ejusden  generis. 

As  to  the  next  part  of  Mr.  Niblett's  argument,  I  have  to  consider  the 
effect  of  the  following  paragraph  of  section  195  of  the  Code  of  Criminal 
Procedure  : — 

"  The  sanction  referred  in  this  section  may  be  expressed  in  general 
terms,  and  need  not  name  the  accused  person;  but  it  shall,  so  far  as  prac- 
ticable, specify  the  Court  or  other  place  in  which,  and  the  occasion  on 
which,  the  offence  was  committed." 

It  seems  to  me  that  the  terms  in  which  the  learned  Judge  gave  sanction 
in  this  case  complied  sufficiently  with  the  provisions  of  this  clause,  because 
it  specifies  the  Court  and  the  occasion  on  which  the  offence  is  alleged  to 
have  been  committed.  Mr.  Niblett's  argument  seems  to  proceed  upon  the 
contention,  that  the  learned  Judge  in  giving  sanction,  should  have  speci- 
fied the  place  and  occasion  on  which  the  alleged  forgery  was  committed. 
But  this  contention  is  [359]  clearly  unsound,  because  the  offence  charged 
is  that  described  in  section  471  of  the  Indian  Penal  Code,  which  refers  to 
the  use  of  a  forged  document,  and  such  an  offence  in  a  case  like  the 
present  would  take  place  in  the  Court  where  the  document  is  used  and  not 
at  the  place  where  it  has  been  forged. 

For  the  purposes  of  this  case,  I  am  not  required  to  enter  into  the 
merits  of  the  case  as  to  now  far  the  prosecution,  if  instituted,  is  likely  to 
succeed,  and  it  is  enough  to  say  that  Mr.  Niblett's  argument  on  the  points 
of  law  raised  by  him  having  failed,  I  see  no  reason  to  interfere  with  the 
order  of  the  learned  Judge,  in  exercising  the  revisional  jurisdiction  of  this 
Court. 

The  application  is,  therefore,  rejected. 

Application  rejected. 


(1)  7  B.  213.        (2)  6  C.  60        (3)  4  M.  172.        (i)  6  B.  586.        (5)  6  C.  707. 
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10  A.  354  =  8  A.W.N.  (1888)  57  =  13  Ind.  Jar,  35. 

APPELLATE  CIVIL.  JAN.  27. 

Before  Mr.  Justice  Brodhurst  and  Mr.  Justice  Tyrrell.  APPEL- 

LATfi 

ISHUR  DAS  AND  ANOTHER  (Defendants)  v.  KOJI  RAM  (Plaintiff)*  CIVIL. 

[27th  January,  J888.J 

10  A.  354  = 

Question  far  Court  executing  decree— Money  paid  info  Court  by  pre-emptor  under  Civil  8  A.W.N. 
ProcedureCode,  s.  214 — Suit  for  pre-emption  dismissed  on  appeal— Suit  for  refund  HB'  '',1 
of  money  paid  into  Court— Civil  Procedure  Code,  s.  244.  '  •*' 

13  Ind.  Jur. 
A  suit  foe   pre-emption   was   decreed   conditionally   on  the   plaintiff   paying  3$, 

Rs.  1,595,  which  the  Court  determined  was  the  amount  of  the  sale-consideration. 
He  paid  the  amount  to  the  vendees  and  the  payment  was  certified  under  s.  258  of 
the  Civil  Procedure  Code.  Subsequently  the  decree  was  modified  on  appeal  by 
increasing  the  amount  of  Bale-consideration  to  Rs.  1,995,  which  the  plaintiff 
was  required  to  pay  as  the  condition  cf  pre-emption.  He  never  paid  the  differ- 
ence between  the  amount  fixed  by  the  first  Court  and  the  sum  fixed  as  the  true 
price  by  the  appellate  Court  and  the  suit  consequently  stood  dismissed.  He  then 
as  signed  to  the  plaintiff  in  the  suit  his  right  to  recover  the  amount,  Rs.  1,595, 
from  the  vendees,  who  after  unsuccessful  application  made  to  the  Court  cf  first 
instance,  under  s.  244  of  the  Civil  Procedure  Code,  to  recover  the  amount, 
instituted  this  suit. 

Reid,  that  the  assignee  was  a  representative  of  the  plaintiff  in  the  pre-emption 
suit,  within  the  meaning  of  s.  244  ot  the  Civil  Procedure  Code,  and  tha  suit  was 
therefore  barred  under  the  provisions  of  that  section. 

ONE  Balwant  sold  his  right  in  Mauza  Sakri  to  Kewal  Earn  and  Ishur 
Daa.  Earn  Lai  brought  a  suit  for  pre-emption.  On  the  [355]  ]lth  of 
February,  1880,  he  obtained  a  decree  conditionally  on  the  payment  within 
thirty  days  of  the  sum  of  Eg.  1,595,  the  amount  of  the  purchase- money  as 
determined  by  the  Court.  The  vendees  appealed  to  the  Judge  urging  that 
the  purchase-money  was  Es.  1,994-4-0.  On  the  22nd  of  April,  1880,  their 
appeal  was  dismissed.  Earn  Lai  paid  Es.  1,595  to  the  vendees,  and  a 
receipt  was  filed  in  Court  on  16oh  August,  1880.  The  vendees,  however, 
appealed  to  the  High  Court  urging  that  Es.  1,994-4-0  and  not  E.  1,595 
was  the  true  amount  of  purchase-money,  and  on  the  13th  April,  1881, 
their  appeal  was  allowed  and  Earn  Lai  was  declared  entitled  to  possession 
on  payment  of  Es.  1,994-4-0,  within  a  month  of  the  date  of  the  receipt  by 
the  District  Court  of  the  decree  of  the  High  Court.  Earn  Lai  did  not  pay 
the  difference  between  the  amount  he  paid,  namely,  Es.  1,595  and  the 
amount  determined  by  the  High  Court  as  the  true  price,  Es.  1,994-4-0. 

On  the  15th  of  February,  1882,  Earn  Lai  assigned  to  the  plaintiff  in 
this  suit  his  right  to  get  back  the  sum  of  Es.  1,595,  for  the  consideration 
of  Es.  1,500,  and  on  the  21st  March,  1882,  plaintiff  made  an  application 
to  the  Court  of  first  instance  to  get  back  the  amount  Earn  Lai  had  paid 
to  the  vendees.  The  application  was  contested  by  the  vendees  on  the 
ground  that  plaintiff  was  not  a  representative  of  Earn  Lai  within  the 
meaning  of  s.  244  of  the  Civil  Procedure  Code  and  it  was  refused. 
Plaintiff  then  instituted  the  present  suit  for  recovery  of  the  amount  so 
paid  by  him  as  aforesaid,  and  the  Subordinate  Judge  overruling  all 
the  objections  of  the  defendants  (vendees)  decreed  the  claim.  On  appeal 
by  the  defendants  the  Judge  holding  that  art.  62,  sch.  ii,  of  the  Limitation 
Act  (XV  of  1887),  applied  to  the  suit,  dismissed  it.  Plaintiff  then  appealed 

*  Second  Appeal  No.  1765  of  1886  from  a  decree  ot  M.  8.  Howell,  Esq.,  District 
Judge  of  Aligarh,  dated  the  13th  July  1886,  modifying  a  decree  of  Babu  Abinash 
Chandra  Banerji,  Subordinate  Judge  of  Aligarh,  dated  the  22nd  May  1884, 
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1888       to  the  High  Court,  urging  that   art.  67    of   the  Limitation    Act  was  not 
JAN.  37.     applicable  to  his  case.    Hia  appeal  was  allowed  and  the  case  remanded  to 

the  District   Judge  for  trial  on    the  merits.     The    District   Judge,  after 

APPEL-     remand,  confirmed  the  decrees  of  the  Subordinate  Judge.  The  defendants 
LATE       (vendees)  then  brought  this  appeal  to  the  High  Court,  urging  that  plaintiff 
CIVIL.      being  the  assignee  and  therefore  the  representative  of  Ram  Lai    was  pre- 
cluded by  the   provision   of    s.  244  of  the  Civil    Procedure    Code   from 
10  A.  354=   bringing  a  suit  for  the  recovery  of  the  amount. 

8  A.W.N.  [356]  Hon'ble  Pandit  Ajudhia  Nath  and   Pandit   Sundar  Lai,  for, 

(1888)  57.     the  appellants. 
13  Ind.  Jur.  Babu  Jogindro  Nath  Chaudhri,  for  the  respondent. 

JUDGMENT. 

BRODHURST  AND  TYRRELL.  JJ. — The  plaintiff  in  this  action  is  the 
purchaser  of  an  auctionable  claim  held  by  one  Earn  Lai  under  the  following 
circumstances.  Ram  Lai  brought  a  pre-emption  suit  against  the  appellants 
here  and  obtained  a  decree  from  the  first  Court,  conditionally  on  his  pay- 
ment to  the  appellants  of  Rs.  1,565.  the  price  of  the  property  that  he  was 
interested  in.  He  procured  the  payment  to  the  appellants  of  this  money  by 
a  third  person,  and  in  concert  with  the  appellants,  he  certified  this  payment 
to  the  Court  in  the  sense  of  sections  257  and  258,  Civil  Procedure  Code. 
But  in  the  meantime,  and  prior  to  such  payment,  the  appellants  had 
appealed  against  the  decree,  fixing  the  price  of  the  property  which  they 
had  purchased  at  Rs.  1,595,  and  they  obtained  from  the  appellate  Court 
a  decree,  raising  that  price  and  declaring  Rs.  1,994-4  to  be  the  true  price 
payable  by  Ram  Lai  to  the  appellants  for  the  estate.  Ram  Lai  never 
paid  the  difference  between  his  deposit,  Rs.  1,595,  and  the  sum  fixed  as 
the  true  price  by  the  appellate  Court.  He  also  did  not  take  possession  of 
the  property,  which  he  had  sought  to  pre-empt.  He  made  no  application 
under  section  244  of  the  Code  for  the  recovery  of  his  money  paid  to  the 
appellants,  under  the  mistaken  belief  on  his  part,  that  this  price  would  not 
be  altered  by  the  Court  in  appeal.  He  assigned  his  rights  to  the  recovery 
of  his  money  from  the  appellants,  to  Koji  Ram,  the  plaintiff  in  this  suit 
and  the  respondent  here,  who  brought  the  present  action  and  has  got  a 
decree  for  part  of  his  claim  from  the  Court  below. 

The  defendants  have  brought  this  second  appeal  and  contend  that  the 
plaintiff  has  purchased  an  actionable  claim  from  Ram  Lai,  which  Ram 
Lai  could  not  have  sustained  himself,  and  that,  therefore,  the  plaintiff's 
suit  was  unmaintainable.  It  cannot  be  questioned  for  a  moment  that 
the  plaintiff  is  in  all  respects  in  the  shoes  of  his  assignor  Ram  Lai,  and 
that  he  cannot  maintain  any  action  of  the  kind  which  has  been  brought 
here  which  his  assignor  Ram  Lai  could  not  have  sustained.  We  have 
only  then  to  consider  whether  the  present  action  would  have  been  barred, 
[357]  if  Ram  Lai  had  brought  it,  by  the  rule  of  section  244  of  the  Civil 
Procedure  Code.  It  seems  to  us,  that  the  claim  of  Ram  Lai  against  the 
appellant,  for  the  refund  of  the  price  of  the  property  which  he  did  not 
choose  to  take  possession  of,  in  consequence  of  the  alteration  of  the 
price  fixed  for  the  same  by  the  appellate  Court,  is  a  question  arising 
between  Ram  Lai  plaintiff  in  that  former  suit,  and  the  present  appellants- 
defendants  in  that  suit,  in  which  the  per-emptive  decree  was  passed, 
in  obedience  to  which  Ram  Lai  deposited  Rs.  1,595,  and  that  this 
question  related  to  the  execution,  discharge,  or  satisfaction  of  the  decree. 
It  is  obvious  that  when  the  money  was  paid,  the  payment  related  to 
the  execution,  discharge,  or  satisfaction  of  the  decree.  But  it  is  argued 

240 


YI]  GOKAL  PRASAD  >o.  RADHO  10  All.  358 

that  when   the  time  fixed  by  the  appellate  Court,  for  the  payment  of      1888 
the  increased  price  had   expired,  there  was  no  decree  in  existence,  and     J^N.  27. 
that,  therefore,  no  question  of  section  244  can  arise. 

This  is  not  a  sound  contention,  for  by  the  provisions  of  section  214,     APPEL- 
it  is  enacted,  that  when  in  a  pre-emption   suit  "the  Court  finds  for  the       LATE 
plaintiff,  if  the  amount  of  the  purchase-money   has  not  been  paid  into      nIVIT 

Court,  the  decree  shall  specify  a  day  on  or  before  which  it  shall  be  so  paid, ' 

and  shall  declare  that  on  payment  of  such  purchase-money,  together  with   10  A.  351  = 
the  costs  (if  any)  decreed  against  him,  the  plantiff  shall  obtain  possession    8  A.W.N. 
of  the  property ;  but  that  if  such  money  and  coats  are  not  so  paid,  the    (1888)37. 
suit  shall  stand  dismissed  with  costs."     Accordingly,  when  at  the  expiry  13  ind.  Jar. 
of  the  time  fixed  by  the  decree  of  the  Court,  the  additional  sum  required          34. 
to  make  up  the  fuil  price,  was  not  paid  by  Ham  Lai,  there  stood  and  still 
stands  the  decree  in  the  suit,  dismissing  Bam  Lai's  claim,  and  under  that 
decree  Ram  Lai   could  have  come  under  section  244,  cl.  (c),  and  could  have 
raised  the  question  whether  Us.  1,595,  which  he  had  paid  in  execution  of 
the  decree  nisi,  so  to  speak,  was  not  repayable  to  him  by  the  defendants, 
who  had  received  it,  when  the  decree  assumed  another  aspect.     It  was 
argued  by  Mr.  Jogindro  Nath,  on  behalf  of  the  respondent,  that  this  ques- 
tion could  not  be  called  a  question  relating  to  the  execution  of  the  decree, 
inasmuch  as  the  execution  of  the  decree  was  out  of  question  at  the  time 
that  Earn  Lai  could  have  applied  for  the  restoration  of  the  money  ;  and 
secondly,  because  the  payment  [358]  having  been  made  out  of  Court,  that 
payment  was  not  such  as  to  raise  a  question  relating  to  the  execution 
of  the  decree. 

As  for  the  first  argument,  there  was  and  is  a  decree  in  the  case  to 
which  the  question  of  the  refund  of  Rs.  1,595  wrongly  drawn  by  the  defend- 
ant appertains.  As  to  tha  other  point,  it  is  sufficient  to  say  that  the 
payment  was  made  in  full  conformity  with  the  provisions  of  section  258 
of  the  Code  and  was  a  payment  into  Court.  In  this  view  of  the  matter, 
it  seems  to  us  that  the  action  brought  by  Koji  Ram,  the  representative  and 
assignee  of  Ram  Lai,  is  an  action  that  was  not  sustainable  under  section 
244  of  the  Code,  and  that  the  suit  must  be  dismissed  with  costs ;  the 
result  of  which  is  that  this  appeal  prevails  with  costs. 

Appeal  allowed. 


10  A.  358  =  8  A.W.N.  (1888)  135. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt»  Chief  Justice,  and  Mr.  Justice  Mahmood. 


GOKAL  PRASAD  (Plaintiff)  v.  RADHO  (Defendant)  *     [1st  June,  1888.] 

Easement — Privacy,  right  of— Custom. 

A  customary  right  of  privacy,  under  certain  conditions,  exists  in  India  and  in 
the  North- Western  Provinces,  and  is  not  unreasonable,  but  merely  an  applica- 
tion of  the  maxims  sic  u'.ero  tuout  alienum  nan  laclas  and  aedificare  in',  tuo 
proprio  solo  non  licet  quod  alteri  noccat. 

A  substantial  interference  with  such  a  right,  where  it  exists,  if  without  the 
consent  or  acquiescence  of  the  owner  of  the  dominant  tenement,  affords  such 
owner  a  good  cause  of  action. 

*  Second  Appeal  No.  1682  of  1886  from  a  decree  of  E.  Elliot,  Esq.,  District  Judge 
of  Allahabad,  dated  the  18th  August, 1886,  reversing  a  decree  of  Babu  Madhab  Chaader 
Banerji,  Munsifi  of  Allahabad,  dated  the  9th  July,  1886. 
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400Q  Eaob  case  in  whioh  such  a  right  is  in  dispute,  must  be   decided  upon  its  own 

fact?,  the  primary  question  in  all  cases  being,  whether,  the  privacy  in  fact,  and 
JUNE  1.  substantially  exists,  and  has  been  and  in  fact  enjoyed.  If  this  is  answered  in 

the  negative,  no  further  question  arises  If  in  the  affirmative,  the  next  question 
APPEL-  is,  whether,  the  privacy  has  been  substantially  interfered  with  by  acts  done  by 

the  defendant,  without  the   consent  or  acquiescence   of  the  parson  seeking  relief 

against  such  acts. 

In  the   case  of  a   building   for   parda  purposes,   newly   erected   without  the 

<n  a~^RS  —  acquiescence   of  the  owner  of  an  adjacent  building  site,  a  custom  preveuting 

such  owner  from  so  building  as  to  interfere  with  the  privacy  of  the  first  new 
8A.W.N.  building  would  be  unreasonable  and  consequently  bad  in  law.  But  if  such 

(1888)  135-  adjacent  owner,  without  protest  or  notice,  allowed  his  neighbour  to  erect  and 

consequently  to  incur  expenses  in  connection  with  a  building  for  the  use  of 
pardanasJiin  woman,  a  custom  preventing  him  from  interfering  with  the  privacy 
of  suoh  new  building  would  not,  in  India,  be  unreasonable.  The  Indian  case- 
law  relating  to  the  right  of  privacy  reviewed. 

[R— 8  A.W.N.  270  ;  16  A.  69  (71,72)  ;  29  A.  64(651  =  3  A.L.T.  670  =  A.W.N.  (1906) 
283  ;  29  A.  582  (584)  =  A.W-N.  (1907)  183  =  4  A.L  J.  445  ;  5  C.W.N.  147  (148),  7 
O.C.  126  (128)  ;  D— 18  M.  163  (164)  =  5  M.L.J.  26.] 

[359]  THE  facts  of  this  case  are  fully  stated  in  the  judgment  of  Edge, 
C.J. 

Mr.  G.  T.  Spankie  and  Munshi  Bam  Prasad,  for  tbe  appellant. 
Pandit  Moti  Lai  Nehru,  for  the  respondent. 

JUDGMENT. 

EDGE,  G.J. — In  this  case  the  plaintiff  brought  his  action  alleging 
that  the  defendant  had  wrongfully  built  a  new  house  in  such  a  way  that 
certain  eaves  of  that  new  house  projected  over  the  plaintiff's  land,  and  that 
a  verandah  and  certain  doors  of  that  house  interfered  with  the  privacy  of 
those  portions  of  the  plaintiff's  house  and  premises  which  were  occupied 
and  used  by  the  females  of  the  plaintiff's  family,  and  claimed  to  have  the 
eaves  in  question,  and  the  verandah  removed,  and  the  doors  which  were 
complained  of  closed.  The  females  of  the  plaintiff's  family  are  parda 
nashin  women.  The  plaintiff's  house  was  admittedly  an  old  one.  The 
eaves  of  the  defendant's  new  house  do  in  fact  project  over  the  plaintiff's 
land.  The  doors  in  question  open  on  to  and  afford  access  to  the  verandah. 
The  doors,  as  admitted  by  the  defendant  in  her  deposition,  interfere  with 
the  privacy  of  the  plaintiff's  female  apartments.  The  Officiating  Munsif 
of  Allahabad,  having  considered  some  of  the  authorities  bearing  on  the 
case,  decreed  the  plaintiff's  claim,  as  above  stated,  with  costs.  The 
District  Judge  of  Allahabad,  on  appeal,  reversed  the  decree  of  the 
Officiating  Munsiff.  As  to  the  claim  for  the  removal  of  the  eaves,  the 
District  Judge  acted  on  a  petition  which  was  filed  by  the  defendant  in 
bis  Court.  Tbe  petition  was  to  the  effect,  that  in  case  the  plaintiff 
should  hereafter  desire  to  raise  bis  wall,  she,  the  defendant,  would  not 
object  to  the  removal  of  the  eaves  complained  of.  It  is  obvious  that 
instead  of  that  petition  affording  a  reason  for  the  dismissing  of  that  part 
of  the  plaintiff's  suit  which  related  to  the  removal  of  the  eaves,  it  was 
practically  an  admission  by  the  defendant  that  the  plaintiff  was  entitled 
to  have  those  eaves  removed.  As  to  that  portion  of  the  suit  which 
related  to  the  interference  with  the  privacy  of  the  plaintiff's  premises, 
the  District  Judge,  overlooking  the  admission  of  the  defendant  in  his 
evidence  and  being  influenced  by  a  personal  inspection,  came  to  the 
conclusion  that  the  "  doors  could  scarcely  be  said  to  inconvenience  the 
plaintiff  at  all."  The  District  [360]  Judge  appears  to  have  confined  his 
attention  in  the  inspection,  to  the  effect  of  the  doors  in  question  on  the 
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privacy   of  the   courtyard   of   the   plaintiff,   and  to  the  position  of  that       i8QB 
courtyard  with  regard  to  other  houses  in  the  neighbourhood.     The  District     JUNE  i. 
Judge  in  reversing  the  decree  of  the  Officiating  Munaif,  dismissed    the 
plaintiff's   suit.     From  that  decree  of  the  District  Judge  this  appeal  has     APPEL- 
been  brought.  LATE 

As   to   the   eaves,   it  is  clear  that  the  Munsif's  decree  was  right  and      CIVIL 

must  be  restored.  As  to  the  plaintiff's  claim  in   respect  of  the  interference        

with  the  privacy  of  his  premises,  we  hoard   the   arguments    of  the  vakils  10  A.  358  = 
on  each  side  and  took  time   to  consider   our  judgment,  not  because    my     8  A.W.N. 
brother  Mahmood  or  I  had  any  doubts    as  to  how  we  should  decide,  but 
because,  owing  to  the  conflicting  authorities  which  were  cited  and  to  the 
importance  in  these   Provinces   of  the  question  before  us,  we   thought  it 
advisable  to   consider   those  authorities   at  some  length  and  to  see  if  the 
records  in  this  Court  threw  any  additional  light  upon  the  subject. 

The  Indian  Easements  Act  (V  of  1882)  has  not  been  applied  to  these 
Provinces.  This  compels  us  to  ascertain  whether  a  right  or  easement  of 
privacy  is  a  right  or  easement  which  can  be  recognised  by,  what  I  may 
call,  the  common  or  customary  law  of  India  or  of  thesa  Provinces,  and 
further,  whether  such  a  right  or  easement  does  exist  in  these  Provinces. 
With  these  objects  in  view,  I  have,  so  far  as  I  am  aware,  considered  all 
the  reported  decisions  of  the  Courts  in  India  to  which  I  have  access,  and 
also  the  records  of  the  unreported  decisions  of  this  Court  which  appeared 
to  bear  upon  these  questions.  I  shall  now  attempt  to  show,  as  shortly  as 
I  can,  what  have  been  the  decisions  iu  the  cases  which  I  have  been  able  to 
examine.  I  shall,  in  the  first  place,  go  through  the  decisions  of  the  Sadr 
Diwani  Adalat  of  the  North- Western  Provinces  and  of  the  High  Court  ; 
then  I  shall  taka  such  of  the  reported  decisions  of  the  High  Courts  at  Cal- 
cutta, Madras,  and  Bombay,  respectively,  and  of  the  Chief  Court  of  the 
Punjab,  as  I  have  been  able  to  find  in  the  library  of  this  Court. 

The  earliest  reported  case,  decided  by  the  Sadr  Diwani  Adalat  of 
the  North-Western  Provinces  in  which  the  question  of  a  right  [361] 
of  privacy  arose,  is  that  of  Nuth  Mull  v.  Zuka-oollah  Beg  (1),  in 
which  Begbie,  Smith  and  Jackson,  JJ.,  held  in  1855,  on  appeal  from  the 
decree  of  the  Principal  Sadr  Amin  of  Delhi,  that  the  erecting  by  the 
defendant  of  a  new  house,  so  that  the  plaintiff's  premises  were  overlooked  . 
from  the  roof  of  the  new  house  and  their  privacy  thereby  interfered  with, 
gave  the  plaintiff  a  cause  of  action  against  the  defendants.  The  Judges  in 
that  case  differed  only  as  to  the  nature  of  the  relief  to  be  granted. 

In  Gunga  Pershad  v.  SaliJc  Pershad  (2)  the  plaintiff  sued  to  close  a 
window  newly  opened  by  the  defendant,  on  the  ground  that  it  was  an 
innovation  which  interfered  with  his  privacy.  The  Munsif  who  tried  the 
suit  found  that  the  window  did  not  interfere  with  the  privacy  of  the 
plaintiff  as  alleged,  but  held  that  the  existence  of  the  window  was  not  to  be 
made  a  plea  by  the  defendant  for  hindering  the  plaintiff  from,  at  any  time, 
building  a  wall  on  his  own  land,  which  would  have  the  effect  of  shutting 
up  the  defendant's  window.  The  plaintiff  did  not  appeal.  The  defendant 
appealed  against  so  much  of  the  decree  as  gave  the  plaintiff  a  right  at  any 
time  to  build  a  wall  to  shut  up  his  window.  Consequently  the  finding  of  the 
Munsif,  that  the  defendant's  window  did  not  interfere  with  the  plaintiff's 
privacy,  stood.  The  Principal  Sadr  Amin  of  Allahabad  on  appeal  reversed 
that  portion  of  the  Munsif's  decree,  the  subject  of  the  appeal.  On  special 
appeal  to  the  Sadr  Diwani  Adalat  of  the  North-Western  Provinces,  Boss 

(1)  8.D.A.N.  W.P.B.  1855,  p.  9iJ.  (2)  8.D.A.  N.W.P.  1862,  Vol,  il.'p.  217. 
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and  Eoberbs,  JJ.,  in  1862,  affirmed  the  decree  of  the  Principal  Sadr  Amin, 
on  the  grounds  that  the  relief  decreed  by  the  Munsif  had  nob  been  sought 
by  the  plaintiff,  and  that  the  granting  of  that  relief  might  interfere  with 
the  defendant's  acquiring  by  prescription  the  righb  to  enjoy  the  air  and  light 
afforded  by  the  window  which  he  had  made.  In  thab  case  it  was  not  sug- 
gested by  the  Munsif,  the  Principal  Sadr  Amin,  or  the  Judges  of  the  Sadr 
Diwani  Adalat  that  a  right  of  a  privacy  could  not  be  acquired,  the  wrongful 
interference  with  which  would  give  a  cause  of  action. 

In  Goor  Dass  v.  Manohur  Dass  (1),  which  was  a  special  appeal  to 
this  Court  from  the  decree  of  the  Civil  Judge  of  Benares  reversing 
[362]  a  decree  of  the  Principal  Sadr  Amin  of  Benares,  Morgan,  0.  J.,  and 
Spankie,  J.,  in  1867,  clearly  recognised  the  right  of  privacy  as  a  right 
existing  in  these  Provinces.  The  whole  of  this  judgment  is  instructive.  It 
is  as  follows : — 

"  The  Judge  holds  that  the  plaintiff  cannot  obtain  the  relief  asked 
for,  that  is,  the  closing  of  the  windows.  His  observation  that  the 
defendant  has  no  objection  to  the  plaintiff's  putting  up  an  ornamental 
screen,  opposite  to  and  within  a  few  feet  of  the  windows,  leads  to  the 
conclusion  that  the  defendant's  right  had  been  established,  and  that  it  was 
by  concession  on  his  part  that  this  degree  of  obstruction  by  the  plaintiff 
would  be  permitted.  But  the  question  of  right  has  not  been  duly  con- 
sidered by  the  Judge.  If  the  windows  are  not  new,  or  are  mere  substitu- 
tions for  former  openings  which  had  long  existed,  the  defendants  may  have 
a  right  to  the  access  of  light  and  air  by  their  means.  The  Judge  has  not 
found  whether  the  apertures  are  old  or  new.  If  they  have  been  recently 
made,  we  think  that  it  follows  almost  necessarily  that  they  are  injurious 
to  the  plaintiff.  The  plaintiff's  right  (supposing  the  house  to  be  one  used 
by  him  and  his  family  as  an  occasional  place  of  residence,  and  the  place 
adjacent  to  the  windows  to  be  a  place  where  the  female  members  of  the 
family  pass  to  and  fro)  must  to  some  extent  be  affected.  It  may  be  that 
the  injury  and  inconvanience  is  slight.  On  the  other  hand,  any  infringe- 
ment of  privacy  of  the  description  may  affect  very  seriously  the  comfort 
and  value  of  a  place  of  residence.  Unless  the  defendant  can  establish 
some  rignt  from  long  usage  to  the  apertures,  we  think  that  he  cannot, 
merely  because  the  comfort  and  ventilation  of  his  own  building  is  increased, 
claim  to  have  them  open,  and  that  the  burden  of  erecting  a  screen  to 
secure  the  privacy,  to  which  he  is  already  entitled,  cannot  be  imposed  on 
the  plaintiff.  It  is  suggested  that  from  the  defendant's  building,  as  well 
as  from  other  points,  a  view  is  commanded  of  the  place  in  question.  But 
even  if  this  be  true,  the  immediate  opening,  close  adjacent'  to  the  road, 
may  be  a  serious  injury.  Whatever  may  be  the  extent  of  the  injury,  if  the 
plaintiff  has  a  right  to  be  exempted  from  this  invasion  of  his  pivacy,  and 
if  the  Court  is  satisfied  that  privacy  is  invaded,  the  plaintiff  is  entitled  to 
the  relief  claimed,  namely,  the  closing  of  the  windows.  The  case  is 
remanded  to  the  Judge  for  a  new  trial." 

[363]  in  Bam  Baksh  v.  Ram  Sookh  (2),  which  was  an  appeal  to  this 
Court  from  the  decree  of  the  Principal  Sadr  Amin  of  Moradabad,  amen- 
ding the  decree  of  the  City  Munsif  of  Morababad,  the  grounds  of  appeal  to 
which  reference  is  made  in  the  judgment  were  as  follows  : — 

"  1.  That  the  said  decision  is  contrary  to  the  principles  of  jurispru- 
dence, in  that,  the  plaintiffs  has  no  right  to  put  restrictions  to  defendant's 


(1)  N.  W.  P.   H,  C,  B,   1867,  p,  269. 


(2)N.  W.P.H.C,  1868,  p,  253. 
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enjoyment  of  his  proprietary  rights,  to  suit  the  imaginary  convenience  of 
the  former. 

"  2.  That  the  said  decision  is  contrary  to  law,  in  that,  the  defendant 
has  a  prescriptive  right  to  use  the  three  windows  which  are  in  existence 
for  the  last  20  years  in  the  same  manner  as  he  hitherto  did. 

'  3.  That  the  said  decision  is  contrary  to  law,  in  that,  the  lower 
appellate  Court,  having  found  that  the  parada  system  does  not  prevail  among 
the  caste  to  which  the  parties  to  the  suit  belong,  should  not  have  ordered 
any  restrictions  as  to  the  use  of  the  windows  by  the  defendant." 

The  judgment  of  Eoberts  and  Pearson,  JJ.,  delivered  in  1868,  was  as 
follows  :  — 

It  is  contended  that  the  injury  alleged  to  have  been  caused  to  the 
plaintiff  by  the  invasion  of  his  privacy,  is  a  sentimental  grievance,  rather 
than  a  substantial  injury,  for  which  relief  can  be  claimed  at  law.  Such  a 
contention  may  be  countenanced  by  English  law  ;  but  the  doctrine  contend- 
ed for  is  scarcely  in  accordance  with  the  feelings  or  suited  to  the  habits 
of  the  natives  of  this  country,  and  is  not  shown  to  have  received  judicial 
sanction  from  the  Indian  tribunals.  On  the  contrary,  we  find  that  the 
first  Bench  of  this  Court  on  the  17th  June  last,  in  a  case  No.  742  of  1867, 
Gur  Dass  v.  Monohar  Dass  (1),  maintained  the  opposite  view.  We  are 
not  therefore  prepared  to  allow  the  first  plea  in  appeal.  The  second  plea 
in  our  judgments  fails,  inasmuch  as  the  lower  Courts  have  not  directed  the 
three  windows  referred  to,  which  have  been  used  by  the  defendant  for 
more  than  20  years,  to  be  entirely  closed,  but  have  merely  provided  that 
they  shall  not  be  used  differently  [364]  from  heretofore,  in  such  a  manner 
as  to  be  prejudicial  to  the  plaintiff's  privacy. 

"  As  to  the  third  plea,  the  remark  that  the  parties  to  the  suit  or  the 
members  of  the  caste  to  which  they  belong  do  not  observe  a  strict  parada 
is  sufficient  to  deprive  the  plaintiff  of  the  right  to  object  to  an  innova- 
tion by  which  his  comfort  and  that  of  his  family  is  affected." 

I  infer  from  that  judgment  that  the  law  in  England  as  to  easements 
had  been  discussed  in  the  course  of  the  arguments.  I  am  unable  to  ascer- 
tain whether  or  not  the  Madras  case  of  Kamathi  v..  Gurunada  Pillai  (2) 
had  been  referred  to.  As  I  read  that  judgment,  Roberts  and  Pearson,  JJ., 
had  not  at  the  time  when  it  was  delivered  any  doubt  of  the  existence  of  a 
right  of  privacy  in  this  part  of  India,  or  that  for  a  substantial  interference 
with  such  a  right,  an  action  could  be  maintained. 

The  next  case  in  this  Court,  so  far  as  I  can  ascertain,  in  which  the 
question  of  a  right  of  privacy  arose  was  Khuderun  Lalv.  Jaggannath 
Prasad  (3).  That'  was  a  suit  brought  in  the  Court  of  the  Munsif  of  the 
city  of  Jaunpur  for  permission  or  a  declaration  of  a  right  to  build  in 
muhalla  Mucharhatta  in  Jaunpur  a  two  storied  house,  notwithstanding  a 
Magistrate's  order  which  apparently  had  prohibited  the  building  of  the 
house.  I  infer  from  the  judgment  of  the  Munsif  that  the  defence  was 
that  on  the  site  in  question  a  one-storied  house  originally  stood,  but  by  an 
alleged  usage  the  plaintiff  was  not  entitled  to  erect  on  the  site  a  two- 
storied  house,  that  the  plaintiff  was  prohibited  by  an  order  of  a  Magistrate 
from  building  a  two-storied  house  on  the  site,  and  that  the  two-storied 
house,  if  erected,  would  invade  the  privacy  of  the  defendant's  house.  On 
the  question  of  privacy  the  Munsif  found  that  "  no  inconveniance  will  be 
caused  to  the  defendant,  nor  will  the  female  apartments  be  exposed  or 


1883 
JUNE.  1, 

APPEL- 
LATE 
CIVIL. 

10  A.  358- 

3  A.W.N. 
(1883)  135. 


(1)  N.W.P.H.C.  1867,  p.  269. 

(3)  Unrepocted.  8.A.  No.  545  of  1869. 


(2)  3M.H.C.R.  141. 


245 


10  All.  365 


INDIAN   DECISIONS,  NEW   SERIES 


[Vol. 


1888        the  ventilation  of  his  house  stopped  by   the   plaintiff's  construction  of 

JUNE  l.     the  second  story  of  his  house,    for    it    appears    from    the    statement  of 

the  plaintiff's  witnesses,  from  the  tenor  of  that  of  the  defendant's  witnesses, 

APPEL-     and  also  from  a   local    inspection    made    by    myself,    that   the  existing 

LATE       windows    of    the    defendant's    house    are    at    a  distance  from  the  road 

CIVIL       [368]   and   fields  and  from  the  roofs  of  the  one-storied    house    of    the 

'      defendant,  and  also  from  the  other  roof  of  the  plaintiff's  house  and  of  that 

10  A.  358=*  of  the  other  persons  living  in  that  quarter  :  so  that  if  the  females  of  the 
8  A.W.N.     defendant's  house  will  themselves  come  at  the  windows,  they  will  of  course 
(1888)  135.   be  seen  by  all  and  their  privacy  destroyed,  but  if  they  do  not,  they  will 
not  be  seen  and  their  privacy  will  be  preserved." 

The  Munsif  decreed  the  plaintiff's  claim.  The  District  Judge  of 
Jaunpur,  on  appeal,  reversed  the  decree  of  the  Munsif.  The  plaintiffs 
appealed  to  this  Court  from  the  decree  of  the  District  Judge.  The  judgment 
of  the  District  Judge  is  not  with  the  record,  and  I  am  unable  to  ascertain 
what  were  his  reasons  for  dismissing  the  suit. 

In  delivering  judgment  in  the  plaintiff's  special  appeal  to  this  Court, 
Pearson  and  Turner,  JJ.,  said : — "We  are  of  opinion  that  the  claim  of  the 
defendant  is  unreasonable.  By  the  raising  of  the  plaintiff's  roof  as  propos- 
ed the  defendant  will  not  be  deprived  of  light  and  air.  His  only  complaint 
is  that  the  plaintiff  will  be  thereby  enabled  to  look  through  a  window, 
which  window  lights  the  women's  apartments.  But  against  this  the 
defendant  can  easily  protect  himself  by  a  screen  or  curtain,  or  if  be  holds 
that  protection  insufficient,  it  seems  not  impossible  to  procure  light  and 
air  by  the  opening  of  a  window  on  either  side  of  the  house,  which  would 
not  be  accessible  from  the  plaintiff's  roof;"  and  they  decreed  the  appeal. 
The  judgment  of  Pearson  and  Turner,  JJ.,  was  delivered  on  the  19th  of 
July,  1869.  I  infer  from  that  judgment  either  that  those  learned  Judges 
adopted  the  Munsif's  findings  of  fact,  or  considered  that  the  erection  by 
the  plaintiff  of  a  second  story  would  not  cause  any  material  or  apprecia- 
ble interference  with  the  privacy  of  the  female  apartments  of  the  defend- 
ant. That  case  does  not  throw  much  light  on  the  question.  It  has  not 
been  reported. 

In  the  case  of  Joogul  Lai  v.  Musammat  Jasoda,  Beebee  (1),  in  which 

the  plaintiff  sought  to  close  a  door  recently  opened  by  the  defendant,  the 

judgment  of  Morgan,  C.  J..  and  Spankie,  J.,  [366]  delivered  in  1871,  on 

•  appeal  from  the  decree  of  the  District  Judge  of  Allahabad,  so  far  as  it  is 

material,  was  as  follows  : — 

"We  think  that  in  no  view  of  the  law  can  the  plaintiff  be  held  to  be 
entitled  to  the  relief  sought  for.  Her  house  is  one  of  several  houses  ranged 
(it  would  seem  from  the  terms  of  the  Munsif's  judgment  and  from  the 
pleader's  statement  here)  on  either  side  of  a  narrow  road  or  lane.  Already 
it,  in  the  portion  of  it  with  which  we  are  concerned,  is  within  range  of 
view  from  the  opposite  (that  is,  the  defendant's)  side  of  the  way;  for  one 
at  least  of  the  adjacent  houses  commands  it  from  the  roof.  It  is  said  that 
the  defendant  has  not  only  so  altered  or  constructed  and  added  to  the 
upper  part  of  his  house  as  to  command  a  view  of  the  plaintiff's  apartments, 
but  that  he  has  also  made  provision  in  the  place  newly  constructed  for 
persons  to  sit.  No  improper  obstruction  of  light  or  air  is  stated  to  be 
occasioned.  The  case  is  really  one  in  which  a  house-owner  in  a  street, 
having  changed  the  arrangement,  or  construction  of  the  upper  part  of  his 
house  in  a  manner  otherwise  consistent  with  his  joint  rights  of  enjoyment, 

(1)  H.C.B.N.W.P.  1871,  p.  811. 
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is  sought  to  be  restrained,  nob  by  the  holder  of  an  adjacent  house,  but  by       1888 
a    neighbour    living  on  the  other  side  of  the  road,  who  can  allege  against       JUNE  l. 
the  defendant  no  more  substantial  cause  of  suit  than  this,  that  the  newly- 
construct&d  place  admits  of  persons  who  may  temporarily  occupy  it  seeing      APPEL- 
portions  of  the  interior  of  the  plaintiff's  house  through  his  windows.  Even       LATE 
if  this  is  so,  it  is  no  more  than  others  may  admittedly  do.     There  can  be      CIVIL. 
no  question  in  such  case  of  loss  of   privacy.     And    the    mere    fact    that 
the    alteration  gives  to  the  defendant  a  wider   range  of  vision  than  before   10  A.  358  = 
can  constitute  no  legal  right  of  suit  in  the  plaintiff."  8  A.W.  N. 

That  judgment  has  been  cited  as  an  authority  for  the  contention  that  (1888, 
no  right  of  privacy,  for  the  interference  with  which  a  suit  could  be 
maintained,  exists  or  can  in  law  exist  in  this  part  of  India.  As  I  read  the 
judgment,  bne  learned  Judges  did  not  in  it  inferentially  or  otherwise  lay 
down  any  such  proposition.  They  were  dealing  with  the  facts  of  the  case 
before  them,  and  if  any  inference  is  to  be  drawn  from  what  they  said  aa 
to  what  micht  be  the  rights  and  liabilities  of  parties  under  other  circum- 
stances, I  r.hink  it  is  that  where  a  house  does  enjoy  substantial  and  real 
privacy,  [367]  a  substantial  interference  with  that  privacy  might  afford 
the  owner  a  good  cause  of  action.  In  the  case  before  them,  these  learned 
Judges  apparently  found,  that  there  was,  owing  to  the  position  of  the 
house  and  the  way  in  which  ib  was  overlooked,  no  privacy  to  be  maintained, 
and  consequently  no  privacy  to  be  interfered  with.  If  those  iearned 
Judges  held  in  1871  a  view  of  the  law  different  to  that  which  they  had 
expressed  in  1867  in  their  judgment  in  Goor  Dass  v.  Manokar  Dass  (1),  1 
would  have  expected  that  they  would  have  referred  to  their  judgment  in 
that  case  and  explained  why  they  no  longer  considered  that  case  as  an 
authority,  and  in  what  respect  and  for  what  reasons  they  considered  that 
the  view  of  the  law  which  they  then  held  was  erroneous. 

Another  unreported  case  decided  by  Pearson  and  Turner,  JJ.,  in  1874 
is  that  of  Mmammat  Kohla  v.  Purbhoo  Dial  (2).  In  that  case  the  plain- 
tiff sued  the  defendant  for  an  injunction  to  compel  her  to  close  certain 
newly-opened  windows  in  her  house  which  interfered  with  the  privacy  of 
the  female  apartments  of  the  plaintiff's  house.  As  I  gather  from  the 
judgment  in  first  appeal  of  the  District  Judge  of  Cawnpore,  the  Munsif  of 
Cawnpore,  who  tried  the  suit,  following  the  rulings  of  the  High  Court  at 
Calcutta  in  Mahomed  Abdur  Rahim  and  others  v.  Briju  Sahu  (3)  ;  Ramlal 
v.  Mahes  Baboo  (4)  ;  Sheik  Golam  Ali  v.  Kazee  Huhammat  Zahur  Alum, 
(5),  and  of  this  High  Court  in  Ram  Buksh  v.  Ram  Sookh  (6) ;  Kasim  Ali 
Khan  v.  Brij  Kishore  (7),  and  Joogul  Lai  v.  Musammat  Jasoda  Bebee  (8), 
dismissed  the  suit.  From  that  decree  the  plaintiff  appealed  to  the  District 
Judge  of  Cawnpore.  In  the  judgment  which  the  District  Judge  delivered 
he  said  : — "One  of  the  pleas  adverts  to  the  custom  of  the  country  and  its 
particular  observance  in  the  town  of  Cawnpore,  where  the  parties  dwell, 
that  no  one  is  allowed  to  open  out  doors  in  newly-erected  buildings  which 
will  expose  the  privacy  of  their  neighbours.  There  is  nothing  on  record  to 
show  that  the  custom  prevails  in  Cawnpore  more  than  any  other  place  in 
India.  The  custom  is  undoubtedly  respected  and  observed  throughout 
this  country  and  indeed  among  all  oriental  races,  and  if  it  were  left  to  the 
Court  to  enforce  a  custom  founded  on  long  [368]  social  usage,  there  would 
be  no  difficulty  in  doing  so ;  but  the  introduction  of  principles  of  English 

(1)  H.C.R.N.W.P.  1867,  p.  269.  (2)  Unreported  S.A,  No.  1090  of  1873. 

(3)  5  B.  L.  R.  676.  (4)  5  B.  L.  B.  677  note. 

(5)  6  B.  L.  R.  App.  76.  (6)  N.W.P.H.G.R.  1868,  p.  253. 

(7)  N,  W.  P.  H.  C.  1870,  182.  (8)  H.C.R.,  N.  W.  P.  1871,  p.  311. 
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1888       law,  and  the    decisions  of  superior    tribunals  founded  thereon,  made  it 

JUNE  1.    necessary  to  abide  by  the  directions  laid  down  therein  for  guidance.     Had 

the  suit  been  an  ordinary  one  to  have  the  newly-opened  windows  closed 

APPEL-    because  of  the  want  of  privacy  caused  thereby,  there  would  be  no  other 

LATE       course  than  to  treat    it  as  a  sentimental  grievance   for  which  no  relief 

CIVIL       could  be  granted,  the  right  of  privacy  having  been  adjudged  to  be  not  of 

the  nature  of  a  legal  right.  " 

10  A.  358=          I  infer  from  the  judgment  of  the  Districb  Judge  and  the  judgment  of 

8  A.W  N.    this  Court  on  appeal  here  that  the  plaintiff's  windows  had  been    then 

(1888)  135.    recently  opened  and    his  verandah    recently  constructed.     The    District 

Judge  of  Cawnpore,  however,  allowed  the  appeal  and  decreed  the  plaintiff's 

claim  on  the  ground  that,  as  the  defendant  carried  on  the  business  of  a 

prostitute  in  her  house,   the  opening  of  the  windows  in  question,  would 

under  the  circumstance  cause  a  nuisance   to  the  plaintiff.     From    that 

decree  the  defendant  brought  a  special  appeal  to  this  Court.     On  that 

appeal  the  judgment  of  Pearson  and  Turner,  JJ.,  was  as  follows  : — 

"  We  cannot  recognise  the  ground  on  which  the  Judge  has  considered 
that,  in  this  case,  he  is  at  liberty  to  depart  from  what  is  now  the  established 
law,  with  regard  to  the  opening  of  windows.  The  circumstance  that  the 
owner  of  the  house  opposite  to  that  of  the  respondent  is  a  courtezan  does 
not  deprive  her  of  the  ordinary  rights  of  a  proprietor.  If  persons  who 
frequent  her  house  conduct  themselves  in  such  a  manner  as  to  occasion  a 
public  nuisance,  proceedings  can  be  taken  to  put  a  stop  to  their  misconduct ; 
but  so  long  as  they  merely  look  out  of  the  windows  of  the  house,  using  the 
windows  as  any  other  per?ons  might  use  them,  they  cannot  be  interfered 
with,  although  the  result  may  be  that  they  disturb  the  respondent's 
privacy.  He  has,  however,  his  remedy  ;  he  may,  as  has  been  suggested, 
block  up  the  windows  which  he  has  himself  recently  opened  ";  and  they 
allowed  the  appeal  and  dismissed  the  suit. 

Those  learned  Judges  cited  no  authority  for  the  opinion  which  they 
expressed  as  to  "what  is  now  the  established  law  with  regard  to  the  opening 
of  windows."  Pearson,  J.,  had  been  one  of  the  Judges  [369]  who  had  deli- 
vered judgment  in  RamBuksh  v.  Ram  Sookh  (1),  in  which  it  was  held 
that  an  invasion  of  privacy  by  the  opening  of  windows  was  a  substantial 
injury  for  which  relief  couldibe  claimed  at  law  ;  in  which  case  also  the  deci- 
sion of  Morgan,  C  J.,  and  Spankie,  J ,  in  Goor  Dass  v.  Manohur  Dass  (2), 
was  followed  apparently  with  approval.  Pearson,  J.,  did  not  refer  to 
either  of  those  authorities,  nor,  indeed,  to  any  other  authority.  It  is 
not  apparent  from  this  judgment,  whether  they  considered  that  such  a 
cnntom  or  usage,  as  the  District  Judge  of  Cawnpore  stated  to  exist  in 
Cawnpore,  must  be  bad  in  law,  or  that  no  right  of  privacy  could  be 
acquired,  or,  if  such  a  right  could  be  acquired,  that  it  had  not  been  acquired 
under  the  circumstances  of  the  case,  or  whether  they  treated  the 
decree  of  the  District  Judge  as  being  solely  based  on  the  possibility 
of  those  who  might  use  the  defendant's  house  causing  a  nuisance  to 
the  plaintiff. 

Another  unreported  decision  of  this  Court,  to  which  we  have  been 
referred  is  that  in  Saiyid  Amjad  Ali  v.  Eeyat  Husain  (3).  In  that  case, 
so  far  as  the  present  question  is  concerned,  all  that  Stuart,  C.  J.,  and 
Oldfield,  J.,  in  1877,  decided  was  that  the  plaintiff  was  not  entitled  to  an 
injunction  compelling  the  defendant  to  close  certain  windows,  which  had 

(1)  H.  C.  R.  N.  W.  P.    1868,  p.  253.  (2)  H.  C.  R.  N.  W.  P.  1867  p.  269. 

(3)  Unreported  8.  A.  No.  576  of  1877. 
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been  recently  opened  by  him  and  which  looked  into  a  private  lane  of  the 
plaintiff's,  but  did  not  disturb  the  privacy  of  the  plaintiff's  family  within 
his  house.  The  lane  there  in  question  was  apparently  used  merely  as  a  lane 
or  passage. 

Another  unreported  case  which  has  been  cited,  decided  in  this  Court 
in  1878,  is  that  of  Lachmi  Shankar  v.  Chet  Bam  (1).  In  that  case  the  Mun- 
sif  of  Moradabad  had  found  that  the  doors  and  windows,  which  the  plaintiff 
sought  to  have  closed  up,  were  old  doors  and  windows,  and  that  the  plain- 
tiff had  not  objected  at  the  time  when  they  were  opened  or  until  a  dispute 
had  arisen  between  the  plaintiff  and  the  defendant  concerning  a  stair. 
The  Munsif  dismissed  the  suit  so  far  as  it  related  to  the  closing  of  the  doors 
and  windows.  The  Subordinate  Judge  on  appeal  found  that  the  windows 
had  been  recently  opened  and  decreed  the  claim  of  the  plaintiff  to  have  them 
closed.  On  appeal  to  this  Court,  the  vakil  of  the  plaintiff  must,  for  some 
reason  which  is  cot  stated,  have  admitted  [370]  that  the  portion  of  the 
Subordinate  Judge's  decree  which  ordered  the  doors  and  windows  to  be  clos- 
ed could  not  be  supported.  The  judgment  of  this  Court  on  the  question  as 
to  the  closing  of  the  doors  and  windows  does  not  assist  me  on  the  question 
under  consideration.  That  portion  of  the  judgment  is  as  follows  ; —  "  The 
decree  of  the  lower  appellate  Court  so  far  as  it  orders  the  closing  of  th  e 
doors  and  windows,  it  is  admitted,  cannot  be  sustained,  and  in  this  respect 
the  decree  of  the  lower  appellate  Court  must  be  reversed  and  that  of  the 
Munsif  restored  with  costs." 

Another  unreported  case  decided  in  this  Court  in  1882  is  that  of  Musam- 
mat  Begam-ul-nissa  v.  Mahant  Hardeo  Das  (2).  The  judgment  of  Straight 
and  Brodhurst,  JJ.,  so  far  as  it  is  material  to  this  point,  is  : — "There  is  noth- 
ing in  the  judgments  of  the  lower  Courts  to  justify  them  in  interfering  with 
the  legal  rights  of  the  defendants  to  open  a  door  in  their  own  wall.  This 
they  were  fully  entitled  to  do,  and  the  plaintiffs  had  no  cause  of  action  against 
them."  The  Munsif  of  Muttra  had  found  thab  the  door  in  question  was  a 
new  one,  and  that  "  the  house  of  the  defendants  is  so  large  that  there  is  no 
necessity  of  this  new  door  for  the  admission  of  air  or  light,  but  it  encroaches 
upon  the  privacy  of  the  plaintiff's  house,  and  certainly  it  is  a  source  of 
inconvenience  to  him."  The  Subordinate  Judge  of  Agra,  on  appeal,  adopted 
so  much  of  the  Munsif's  judgment  as  found  that  the  door  had  been  recently 
opened  and  was  an  inconvenience  to  the  plaintiff.  He  did  not  find  whether 
or  not  the  opening  of  the  door  had  interfered  with  the  privacy  of  the  female 
portion  of  the  plaintiff's  house,  and  on  this  point  the  finding  of  the  Munsif 
was  of  the  vaguest  description.  Neither  the  Munsif  nor  the  Subordinate 
Judge  found  in  what  way  the  opening  of  the  door  would  cause  inconvenience 
to  the  plaintiff  or  to  what  extent  such  inconvenience  would  be  caused. 

I  think  the  judgments  of  Straight  and  Mahmood.JJ.,  when  they  made 
the  order  of  remand  in  Mata  Prasad  v.  Behari  Lai  (3),  show  that  they 
considered,  that  in  these  Provinces  at  least,  a  material  interference  by  the 
opening  of  windows  with  the  privacy  of  the  premises  occupied  by  the  females 
of  a  neighbour,  might  afford  that  neighbour,  a  good  cause  of  action.  In  that 
[371]  case,  my  learned  brothers,  considering  that  the  District  Judge  had 
not  on  the  appeal  to  him  really  tried  the  case,  remanded  the  case  under 
section  562  of  the  Code  of  Civil  Procedure  for  a  trial  on  the  merits.  My 
brother  Straight  in  delivering  his  judgment  said  : — "Upon  the  statements  of 
the  plaintiff  and  upon  the  answers  made  by  the  defendants,  the  substantial 


(1)  Uareported  8.  A.  No.  60  of  1878. 
(3)  Unreported  8.  A.  No.  8  of  1886. 


(2)  Unreported  8.  A.  No.  1476  of  1881. 
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1888        issue  to  ba  tried  between  the  parties  was,   whether  thera  had  been  by  the 
JUNE  1.      act  of  which  the  plaintiff  complained  on  the  parts  of  tbe  defendants  an 
interference  with  the  privacy  of  the  plaintiff :  and  in  order   to  arrive  at    a 
APPEL-      conclusion  upon  that  point,  it  was  essential  for  the  Courts  below  very 
LATE       specifically  to  find  in  what  way  and  in  respect  of  what  right  of  privacy  the 
CIVIL.      defendants  had  interfered  with  the  plaintiff's   right.     Upon  a  clear  and 
distinct  finding  in  respect  of  that  point,  then,  the  question  of  law  would 
10  A.  358=  properly  have  arisen  and  could  have  been  properly  argued,  namely,  whe- 
8  A.W.N.    ther,  looking  to  the  findings  of  fact,  such  a  right  subsisted  in  the  plaintiff  at 
(1888)  133.     the  time  the  wrongful  act  was  alleged  to  have  been  done,  that  the  plaintiff 
had  a  right  to  maintain  the  suit  and  had  a  cause  of  action  to  maintain  the' 
same."     In    that  case    I  infer    from    the    judgment  of    the    Munsif    of 
Allahabad  that  the  plaintiff  alleged  in  his  plaint  that  the  defendants,  with 
the  object  of  depriving  the  plaintiff  of  the  privacy  of  his  house  situate  in 
muhalla  Pan  Dariba  in  the  city  of  Allahabad,  had  recently,  and  contrary 
to  the  old  custom  and  usage  prevailing  in    pirts  inhabited  by  respect- 
able persons,  opened  these  doors  from  a  room  in  his  house  on  to  a  terrace. 
In  tbe  case  of  Lachman  Pra.md  v.  Jamna  Prasad  (I)  the  plaintiffs, 
according  to  the  judgment  of  the  Munsif  of  Gawnpore,  who  tried  the  suit  in 
the  first  instance,  alleged  that  the  defendant  in  rebuilding   his  house  had 
opened  a  door  in  the  western  wall  of  his  house  in  the  second  story,  by  reason 
of  which  there  had  been  an  invasion  of  the  privacy  of  the  plaintiffs,  and 
claimed  to  have  the  door  closed.     The  Munsif  in  his  judgment  said  :  -"It 
has  been  repeatedly  held  by  the  Honourable  High  Courts  that  a  suit  cannot 
be  maintained  to  oblige  the  defendant  to  close  doors  recently  opened  in 
his  house  on  the 'ground  that  they  overlooked  the  zenana  of  the  "plaintiff 
— vide  Mahomed  Abdur  Eahim  v.  Briju   Sahu  (2),    Sheikh    [372]    Golam 
Alt  v .Kazi  Mahomed  Zahur  Alum  (3),   Jogul  Lai  v.   Musammat   Jasoda 
Bebee  (4).     The  issue  is  accordingly  decided  against  the  plaintiffs." 

The  Subordinate  Judge  of  Cawnpore  on  appeal  said  :— "  I  hold  that 
although  the  door  affects  the  privacy  of  the  plaintiff's  house,  vet  as  the 
defendant  has  set  it  up  in  his  own  wall,  the  plaintiffs  have  no  right  to  have 
it  closed.  The  remedy  is  in  the  hands  of  the  plaintiffs.  They  can  raise 
their  wall  so  high  that  the  door  may  not  affect  their  privacy."  The  case 
came  up  on  appeal  to  this  Court.  There  were  cross  objections.  On  the 
25th  May,  1886,  Oldfield  and  Mahmood,  JJ.,  remitted  an  issue  to  the 
Subordinate  Judge  for  a  finding,  as  to  how. and  to  what,  extent,  the  door 
affected  the  privacy  of  the  plaintiffs.  The  Subordinate  Judge  on  the 
remand  found  that  the  window  in  dispute  overlooked  the  whole  of  the 
plaintiffs'  house,  and  in  particular  those  portions  which  were  reserved  for 
females.  Upon  the  return  of  this  finding  the  defendant  filed  objections  under 
section  567  of  the  Code  of  Civil  Procedure,  to  the  effect  that  the  plaintiffs 
were  not  entitled  to  restrain  him  from  opening  and  using  his  window  on  the 
ground  of  interference  with  their  privacy  in  the  absence  of  proof  of  twenty 
years  uninterrupted  user.  The  case  came  on  to  be  beard,  on  the  return 
to  the  order  of  the  remand,  before  Oldfield  and  Brodhurst,  JJ.,  and  they 
ordered  a  further  remand,  saying,  "  We  think  it  desirable  thaC  an  issue  be 
tried  whether  by  local  custom,  there  is  any  right  of  easement,  by  which 
ie  plaintiffs  have  a  right  to  have  the  privacy  of  their  apartments  maintain- 
by  the  removal  of  the  door  and  window."  The  Subordinate  Judge  on 
that  further  remand  found  that  the  existence  in  the  mohalla  where  the 


fiRp      ,5"10  A- 162-  <2> 5  B'L-R-  676. 

(3)  6  B.L.R.  App.  76.  (4)  N.W.P.H.C.R.,   1871,  p,  311. 
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parties   lived   of   a  customary  easement  of  privacy  was  proved.     On  the       1888 
return  to  that  last  remand,  as  Oldfield,  J.,  had  retired  from  the  Bench,  the     JONE  l. 
case  came  before  my  brother  Brodhurst  and  myself  to  be  disposed  of.     In 
my  judgment  I  said  that  "the  findings  on  remand  show  that  the  plaintiff    APPEL- 
is  entitled  to  have  his  right  of  privacy  observed  and  to  have  a  mandatory       LATE 
order   to  compel  the    appellant  to  permanently  close  the  door  or  window      CIVIL 

complained  of ;"  and  my  brother  Brodhurst  agreeing  with  my  view  of  the        

law,  we  dflcreed  accordingly.  10  A.  358  = 

[373]  I  now  come  to  the  cases  relating  to  rights  of  privacy,  decided  8  A.W.H. 
by  the  High  Court  at  Calcutta.  In  Sreenath  Dutt  v.  Nand  Krishore  (1888)  135. 
Base  (1)  on  appeal  from  the  decree  of  the  Judge  of  Hoogly,  Bayley  and 
Shumbhunatb,  JJ.,  in  1866,  in  their  judgment  say : — We  further  notice 
that  the  plaintiff  is  said  to  have  built  an  upper  story  to  his  house,  over- 
looking the  inner  apartments  of  the  defendant.  Defendant  on  this  built 
the  wall  which  it  is  said  has  deprived  the  plaintiff  of  light  and  air.  Even 
if  it  were  shown  that  the  light  and  air  had  long  been  enjoyed  by  the 
plaintiff  and  have  now  been  cut  off  by  the  defendant's  wall,  still,  as  plaintiff 
had  no  right  to  build  an  upper  story,  with  reference  to  the  circumstances 
of  domestic  life  in  India,  so  as  to  intrude  on  the  privacy  of  the  females  of 
the  defendant's  family,  the  plaintiff  would  have  no  relief  in  this  respect, 
as  he  was  the  first  and  greater  wrong- doer." 

Those  learned  Judges  could  at  that  time  have  had  no  doubt  that  a 
right  of  privacy  existed. 

The  next  reported  case  in  which  the  question  as  to  a  right  of  privacy 
arose  which  came  before  the  High  Court  at  Calcutta,  so  far  as  I  have  been 
able  to  ascertain,  was  that  of  Mahomed  Abdur  Bahim  v.  Birju  Sahu  (2). 
In  the  arguments  and  in  the  judgment  in  chat  case,  amongst  others, 
some  unreported  cases  decided  at  Calcutta  are  referred  to.  In  that  case 
the  Subordinate  Judge  on  appeal  had  held  that,  according  to  the  usage  of 
this  country,  if  the  privacy  of  any  house  occupied  by  parda-nashin  women 
be  intruded  upon,  the  parties  thus  injured  could  lay  claim  to  the  removal 
of  such  injury,  and  passed  a  decree  ordering  the  windows  complained 
of  to  be  closed,  and  the  defendant's  verandah  to  be  so  screened  as  to 
prevenc  an  exposure  of  the  female  apartments,  and  that  in  default  thereof 
the  verandah  should  be  demolished.  Judgment  was  delivered  by  Markby, 
J.,  Bayley,  J.,  concurring. 

The  most  important  point  which  struck  me  on  reading  that  judgment 
is  that  those  learned  Judges  in  deciding  the  appeal,  which  was  a  second 
appeal,  either  overlooked  or  ignored  the  finding  of  the  Subordinate  Judge 
as  to  the 'usage  of  the  country,  and  decided  the  appeal  as  if  no  such  usage 
or  custom  of  privacy  had  been  found.  They  considered  that  a  right  of 
privacy  could  [374]  not  be  an  inherent  right  of  property  in  this  country, 
and  they  allowed  the  defendant's  appeal  and  dismissed  the  suit.  I  cannot 
ascertain  from  the  judgment  whether  or  not  those  learned  Judges  con- 
sidered that  there  could  be  no  valid  custom  of  privacy  in  this  country. 
They  pass  by  the  two  Bombay  cases,  Manishankar  Hargovan  v.  Trikam 
Narsi  (3)  and  Kuvarji  Premchand  v.  Bai  Javer  (4),  with  the  observation 
that  in  those  cases  the  right  of  privacy  had  been  maintained  on  the  express 
ground  of  a  local  usage  in  Guzarat.  They  also  said  :  "It  is  remarkable 
that  in  the  cases  in  which  the  right  is  upheld  nothing  is  said  of  gaining 
by  prescription  a  right  to  prevent  your  neighbour  from  building  his  house 

(1)  5  W.  R.  208.  (2)  5  B.  L.  R.  676  =  14  W.  R,  103. 

(3)  5  B.  H.  0.  R.  42,  (4)  6  B.  H.C,  R.  143. 
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1888       so  as  to  overlook  your  premises,  but  the  right  of  privacy  is  spoken  of  as 

JUNE  l.      if  it  was  an  inherent  right  of  property,   and  the  invasion  of  privacy  is 
spoken  of  as  something  like  a  trespass.     And  in   the  present   case  the 

APPEL-     Subordinate  Judge  considers  that  intrusion  on  the  privacy  of  the  female 
LATE       apartments  is  an  injury  which  the  law  will  prevent.  "     They  apoarently 

CIVIL       overlooked  the  fact  that  in  an  unreported  case  decided  by  Kemp  and  Seton- 

'      Karr,   JJ.,    two  Judges  of   the  High  Court  at  Calcutta,  to  which  they  in 

10  A.  338=  this  judgment  refer,  Kemp  and  Seton-Karr,   JJ.,   had  said:  "Both  the 

8  A.W.N.  Judges  of  the  lower  Courts  have  visited  the  spot  and  have  satisfied  them- 
(1888)  135.  selves  that  the  opening  of  the  windows  complained  of  is  a  violation  of  the 
privacy  to  which  the  plaintiff  has  a  right.  There  is  nothing  contrary  to 
the  law  in  this  finding,  and  it  is  certainly  in  conformity  to  the  usage  of  the 
country.  "  I  do  not  know  whether  or  not  that  judicial  statement  of  Kemp 
and  Seton-Karr,  JJ.,  was  founded  on  the  findings  of  fact  or  the  admission 
of  the  parties  in  the  case  bofore  them,  or  upon  a  well-recognisea  custom 
of  which  they  took  judicial  notice.  Markby  and  Bayley,  JJ.,  expressly 
did  not  dissent  from  the  decision  of  Bayley  and  Shumbhunath,  JJ., 
in  Srinath  Dutt  v.  Nand  Kishore  Bose  (1).  In  fact,  in  reference  to  that 
case  Markby,  J.,  said:  "I  think  that  the  opening  of  new  windows 
affecting  a  neighbour's  privacy  may  very  possibly  give  him  a  right,  accord- 
ing to  the  usage  of  the  country,  of  oroteeting  his  privacy  by  any  erection 
which  he  chooses  to  put  upon  his  own  land  ;  and  that  a  person  who 
has  opened  these  new  windows  cannot  complain  that  [375]  such 
erection  interferes  with  his  light  and  air. "  The  proposition  of  law 
from  which  Markby  and  Bayley,  JJ.,  were  not  prepared  to  dissent 
was  this  : — "  The  defendant,  on  this,  builb  the  wall  which,  it  is  said, 
deprived  plaintiff  of  light  and  air.  Even  if  it  were  shown  that  light  and 
air  had  long  been  enjoyed  by  the  plaintiff,  and  have  now  been  cut  otf  by 
the  defendant's  wall,  still,  as  plaintiff  had  no  right  to  build  an  upper  story 
with  reference  to  the  circumstances  of  domestic  life  in  India,  so  as  to 
intrude  on  the  privacy  of  the  females  of  the  defendant's  family,  the  plain- 
tiff would  have  no  relief  in  this  respect,  as  he  was  the  first  and  greater 
wrong-doer."  The  plaintiff  in  that  case  could  not  have  been  treated  as  a 
wrong-doer,  if  the  defendant  had  no  right  the  violation  of  which  constitu- 
ted a  wrong.  It  is  not  easy  to  understand  how  Bayley,  Shumbhunath, 
and  Markby,  JJ.,  could  have  thought  that  the  commisaon  of  a  wrong 
by  the  plaintiff  in  that  case  excused  the  commission  cf  another  and  a  dis- 
tinct and  different  wrong  by  the  defendant,  unless  those  learned  Judges  were 
of  opinion  that  the  principle  of  the  plea  of  son  assault  demesne  to^n  action 
of  assault  applied  to  the  case  before  them.  Markby  and  Baylay,  JJ., 
in  the  case  the  decision  in  which  I  am  now  considering,  appear  to  have 
thought  that  there  can  be  no  inherent  right  of  property  the  interference 
with  which  would  be  an  actionable  wrong,  unless  such  interference  were  a 
trespass.  They  apparently  overlooked  the  existence  of  inherent  rights  of 
property  known,  at  least,  to  the  law  of  England,  as  for  instance  the  right 
of  lateral  support  for  adjoining  land. 

The  judgment  delivered  by  Markby,  J.,  and  concurred  in  by  Bayley, 
J.,  to  which  I  am  referring  at  present,  and  the  judgments  in  some  other 
cases,  apparently  suggested  a  distinction  between  the  legal  effect  of  a 
general  custom  and  that  of  a  purely  local  custom.  As  I  understand  the 
judgments,  in  some  of  the  cases  it  has  been  assumed  that  although  a  gen- 
eral custom  of  the  country  or  of  the  province  as  to  privacy  has  been  found 

(1)  5  W.R.  208. 
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or  judicially  declared,  such  general   custom   is  nofc  to   be  given  effect  to,        1888 
whilst  a  local  custom  of  privacy  may  be  treated  as  establishing  the  right.      JUNE  l. 
It  appears  to  me  that  a  general  custom   of  the    country   or  of  a   province 
ought  to  have  as  much  effect  as  a  local  custom,  unless    the  local    custom     APPEL- 
curtails  or  extends  the  general  custom  which  prevails  over  the  larger  area       LATE 
of  which  the  smaller  area  of   the   custom   is   a   portion.     I  [376]  have     CIVIL. 
always   understood  that  the  common  law  of  England  was,  or  was  consi- 
dered to  be,  founded  upon  the  common  custom  of  the  realm,  if  it  was  not  *0  *•  338  = 
in  fact  the  common  custom  of  the  realm  judicially  declared.     The  custom    8  A.W  N. 
of   Guzerat  as  to  privacy,  so  far  as  I  have  been  able  to  ascertain,  appears   (1888)  135 
to  be  applicable  to  all  the  towns  in  Guzerat  and  not  to  those  towns'  only 
in  Guzerafc  in  which  a  local  custom  of  privacy  has  been  found  to  exist. 

The  next  reported  decision  of  the  High  Court  at  Calcutta  on  this 
subject  which  I  have  found  is  that  of  Sheikh  Golam  Ali  v.  Kazi  Mahomed 
Zahur  Alum  (1)  decided  in  1870.  It  does  not  appear  from  the  report  of 
that  case  whether  or  not  any  custom  of  privacy  had  been  found  by  the 
lower  Courts.  The  judgment  of  Jackson,  J.,  in  that  case  was  apparently 
based  partly  on  a  judgment  delivered  by  himself  and  Steer,  J.,  in  an  unre- 
ported  case  decided  by  them  on  the  18th  June,  1862,  in  which  they  said : 
"  We  are  not  aware  that  where  two  owners  of  houses  live  contiguous,  but 
separated  by  an  intervening  space,  the  custom  of  the  country  requires 
that  neither  party  shall  make  any  improvement  on  his  property,  if  such 
improvement  has  the  effect  of  depriving  the  other  of  a  certain  degree  of 
privacy.  We  should  rather  say  that  when  the  one  opens  a  window 
which  overlooks  the  other,  it  is  the  custom  of  the  country  that  the  other 
raises  a  screen  or  adopts  some  other  contrivance  to  counteract  the  effect 
of  the  opening  made  in  his  neighbour's  house."  This  quotation  I  have 
taken  from  the  Judgment  of  Markby,  J.,  in  Mahomed  Abdur  Rahim  v. 
Birju  Sahu  (2).  Jackson,  J.,  in  that  unreported  case  did  not  say  that  if 
a  custom  of  privacy  was  established,  a  substantial  interference  with  that 
right  would  not  give  a  cause  of  action.  Jackson,  J.,  in  his  judgment  in 
the  case  of  Sheikh  Golam  Ali  v.  Kazi  Mahomed  Zahur  Alum  (1),  also 
relied  upon  the  view  of  the  law  expressed  by  Markby,  J.,  in  Mahomed 
Abdur  Rahim  (2)  and  stated  that  he  adhered  to  the  view  of  the  law  express- 
ed by  Markby,  J.,  in  that  case.  Consequently  my  comments  on  that  case 
apply  to  the  judgment  of  Jackson,  J.,  in  Sheikh  Golam  Ali  v.  Kazi  Maho- 
med Zahur  Alum  (1).  The  judgment  of  Glover,  J.,  in  Sheikh  Golam  Ali  v. 
Kazi  Mahomed  Zahur  Alum  (1)  was  as  follows:—  "  I  concur.  Privacy  is  not 
an  inherent  right  of  property  like  a  right  to  ancient  lights  and  air.  In  this 
case,  more- [377] over,  the  houses  of  plaintiff  and  defendant  are  separated  by 
a  public  road  and  by  the  house  of  a  third  party."  As  to  this  judgment,  it  is 
only  necessary  to  observe  that  he  differentiated  the  right  of  privacy  claimed 
from  a  right  to  ancient  lights  and  air,  on  the  ground,  that  the  latter  was 
an  inherent  right  of  property.  So  far  as  I  am  aware,  a  right  to  light  and 
air  is  a  right  which  can  only  be  acquired  by  grant,  prescription,  or  estoppel : 
it  may  certainly  be  reserved,  but  it  is  not  in  any  sense  an  inherent  right  of 
property.  If  a  right  of  privacy  can  be  acquired,  I  fail  to  see  how  the  fact 
that  a  public  road  and  the  house  of  a  third  party  intervenes  between  the 
house  of  a  plaintiff  and  defendant  can  prevent  a  plaintiff  having  or  acquir- 
ing in  respect  of  his  house  as  against  a  defendant  a  right  of  privacy. 

The  next  reported  case  decided  by  the  High  Court  at  Calcutta  on 
this  subject  is  that  of  Kalee  Pershad  Shaha  v.  Ram  Pershad  Shaha  (3) 

(1)  6  B,  L,  R.  App,  76.  (2),  5  B,  L.  R.  676,  (3)  18  W,  R,  14. 
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1888       decided  in  1872.     In  that  case,  Glover,  J.,  in  delivering  the  judgment  of 
JUNE  1.     tne  Court  (Kemp  and  Glover,  JJ.),  said: — "  At  the  same  time  we  agree 

'     with  the    Subordinate  Judge    in  thinking    that  the  right  of    privacy  ia 

APPEL-  not  an  inherent  right ;  and  that  if  it  exists  at  all,  it  must  be  shown  to  exist 
LATE  by  some  local  usage,  by  special  permission,  or  by  grant,  and  in  this  case 
pTVIT  there  is  no  such  local  usage,  permission  or  grant  proved  ;  and  the  decision 
in  the  case  of  Mahomed  Abdur  Bahim  v.  Birju  Sahu  (1)  lays  down  what 
10  A.  338=  we  consider  to  be  the  right  view  of  the  law  in  deciding  questions  of  this 
8  A.W.N  sort;  and  following  that  decision,  we  must  uphold  the  judgment  of  the 
(1888)  135.  Subordinate  Judge.  "  That  case  as  reported  in  14  Weekly  Eeoorfcer  103, 
merely  gives  the  judgment.  If  the  attention  of  Kemp  and  Glover,  JJ., 
had  been  drawn  to  the  report  of  that  case  in  the  5  Bengal  Law  Keport, 
they  would  have  found  it  stated  at  p.  677  that  "  on  appeal,  the  Subordinate 
Judge  held  that  the  females  of' the  plaintiff's  family  were  parda-nashm 
women  ;  and  that,  according  to  fche  usage  of  this  country,  if  the  privacy  of 
any  houses  occupied  by  parda-nashin  women  be  intruded  upon,  the  parties 
thus  injured  could  lay  claim  to  the  removal  of  such  injury.  "  Further, 
Kemp,  J.,  was  one  of  the  two  Judges  (Kemp  and  Seton-Karr,  JJ.)  who, 
on  the  10th  of  August,  1865,  had  held  fhat  "  the  opening  of  the  windows 
complained  of  is  a  violation  of  the  privacy  to  which  the  plaintiff  has  a 
[378]  right.  There  is  nothing  contrary  to  law  in  this  finding,  and  it  is 
certainly  in  conformity  to  the  usage  of  the  country.  "  Kemp,  J.,  did  not  ex- 
plain what  it  was  which  had  caused  him  to  alter  his  opinion  between 
1865  and  1872.  In  the  decision  which  he  in  1872  relied  upon  and  fol- 
lowed, the  Judges  had  overlooked  or  ignored  a  similar  finding  by  the  Sub- 
ordinate Judge.  I  infer  from  the  judgment  of  Kemp  and  Glover,  JJ.,  in 
Kalee  Pershad  Shaha  v.  Ram  Pershad  Shaha  (2)  that  they  did  not  consi- 
der that  a  right  of  privacy  could  be  acquired  by  prescription,  although 
they  considered  that  it  might  bb  acquired  by  a  local  usage,  by  a  special 
permission,  or  by  grant.  If  such  a  local  usage  was  valid,  I  cannot  see 
why  the  usage  of  the  country  "or  the  usage  of  this  country"  to  the  same 
effect  should  not  be  valid. 

The  only  reported  decision  on  the  question  of  a  right  of  privacy  of 
the  Courts  at  Madras  of  which  I  am  aware  is  that  of  Kamathi  v.  Guru- 
nada  Pillai  (3),  which  was  decided  on  the  30th  of  June,  1866,  by  Hollo- 
way  and  Innes.  JJ.  Those  learned  Judges,  applying  the  law  of  Westminster 
Hall  and  the  House  of  Lords,  dealing  with  a  case  of  the  rights  of  parties 
in  England,  and  ignoring  the  decisions  of  the  Courts  in  India  on  the  subject, 
held  that  there  is  in  India  no  right  of  privacy,  the  interference  with  which, 
i8  a  wrong,  for  which  a  remedy  is  given.  It  does  not,  however,  appear 
from  the  report  of  that  case  that  the  right  of  privacy  was  claimed  by 
reason  of  any  custom,  grant,  prescription,  acquiescence,  or  estoppel ;  but  I 
think  it  may  be  inferred  from  the  judgments  in  that  case  that  those  learn- 
ed Judges  would  have  held  that  no  such  right  could  be  acquired  by  custom, 
prescription,  or  otherwise.  It  was  correctly  said  by  Markby,  J.,  in  bis  Judg- 
ment in  Mahomed  Abdur  Rahim  v.  Birju  Sahu  (l),  that"  ,  ^^i-i:^,^  v. 
Gurunada  Pillai  (3)  the  Madras  High  Court  held  that,  there  was  no  right 
of  privacy  ,  but  the  question,  for  reasons  which  do  not  appear  upon  the 
face  of  the  judgment,  was  discussed  with  reference  to  European  and  not 
with  reference  to  Hindu  or  Muhammadan  law."  He  might  have  added  that 
it  was  decided  not  according  to  European  law,  but  according  to  the  law  of 
England.  For  all  that,  it  appears  to  me  that  that  decision  of  the 

(1)  5  6.  L.  B,  676.  (2)  18  W.B.  14.  (3)  3  M.  H.  C,  R  141. 
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Madras  High  Court  may  have  had  a  considerable  influence  [379]  on 
those  Judges  who  subsequently  held  that  a  right  of  privacy  did  not  exist 
in  India. 

The  usage  of  Guzerat  relating  to  the  right  of  privacy  which  the 
Bombay  Courts  held  to  be  established  and  to  be  valid  was  by  Tucker  and 
Gibbs,  JJ.,  in  1867,  in  Manishankar  Hargovan  v.  Trikam  Narsi  (1),  stated 
thus  :  "A  series  of  decisions  extending  over  a  long  number  of  years  have 
settled  the  question  that,  in  accordance  with  the  usage  of  Guzerat,  a  man 
may  not  open  new  doors  and  windows  in  his  house,  or  make  any  new 
apertures,  or  enlarge  old  ones,  in  a  way  which  shall  enable  him  to  overlook 
those  portions  of  his  neighbour's  premises  which  are  ordinarily  secluded 
from  observation,  and  in  this  manner  to  intrude  upon  that  neighbour's 
privacy :  and  that  &,n  invasion  of  privacy  is  an  infraction  of  a  right,  for 
which  the  person  injured  has  a  remedy  at  law."  Tucker  and  Gibbs,  JJ., 
declined  to  follow  the  decision  of  the  Madras  High  Court  in  Eamathi  v. 
Gurunada  Pillai  (2). 

In  Kuvarji  Premchand  and  others  v.  Bai  Javer  (3) 'decided  in  1869, 
Warden  and  Lloyd,  JJ.,  say :  "  We  see  no  cause  to  interfere  with  the 
decision  of  tho  lower  Court  that  the  privacy  of  the  plaintiff  is  invaded  by 
the  newly-opened  windows.  The  existence  of  a  public  road  between  the 
houses  makes  no  difference  according  to  the  custom  of  Guzerat." 

All  that;  was  decided  by  Melvill  and  Kemball,  JJ.,  in  1871,  in  Keshav 
Harkha  v.  Ganpat  Hirachand  (4),  was  that  the  opening  by  the  defendant 
of  a  window  which  looked,  not  into  the  plaintiff's  private  apartments, 
but  into  an  open  courtyard  outside  his  house,  was  not  an  invasion  of  the 
plaintiff's  privacy  which  would  entitle  him  to  have  the  window  closed. 

In  the  case  of  Shrinivas  Udpirav  v.  Reid  and  others  (5)  decided  in 
1872,  the  plaintiff,  whose  house  was  in  Dharwar,  had  been  prevented  by  a 
Magistrate's  order  from  opening  a  window  in  a  wall  of  his  house.  The 
Acting  Judge  of  Dharwar  found  on  the  evidence  that  it  was  the  custom  in 
Dharwar  that  a  person  could  not  make  a  new  aperture,  which  might  invade 
the  privacy  of  his  neighbour,  without  his  permission,  and  that,  as  a  matter 
of  fact,  the  plaintiff  [380]  making  an  opening  in  his  wall  would  expose  to 
view  the  women  of  the  household  of  one  of  the  defendants  when  they 
"bathed  at  a  well  in  the  compound.  The  case  came  up  in  first  appeal  before 
Gibbs  and  Lloyd,  JJ.  Their  judgment,  so  far  as  ib  is  material  to  the  point 
under  consideration,  was  as  follows  : — "  It  may  be  taken  to  have  been  cor- 
rectly found  by  the  Judge  that  the  window  complained  of  would,  to  a  certain 
extent,  make  the  third  defendant's  compound  less  private  than  heretofore, 
but  it  is  within  the  power  of  the  defendant  to  adopt  some  arrangement  by 
which  the  inconvenience  arising  therefrom,  if  any,  may  be  avoided  ;  and  it 
is  more  reasonable  that  the  defendant  should  protects  himself,  than  that 
the  plaintiff  should  be  deterred  from  improving  his  own  house,  for,  as  was 
observed  by  Mr.  Justice  Markby  in  the  case  reported  at  p.  676  of 
5  B  L.K. '  to  hold  that  privacy  is  a  right  and  the  invasion  of  it  an  injury 
would  lead,  as  ib  appears  to  me,  to  the  most  alarming  consequences  to 
the  owners  of  house-property  in  towns.'  It  has  been  recently  held 
by  this  Court  (S.  A.  Nos.  307  of  1871  and  339  of  1871)  that  the 
mere  opening  of  a  door  in  a  person's  own  permises  does  nob  constitute 
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1888        a    cause    of    action,    and  after  consulting  all  the  authorities  that  have 
JUNE  l.     been  referred  to,    we    think,    unless  we    can  coincide    with    the    Judge 
that  the  local  custom  has  been  established,  the  plaintiff  should  succeed. 
APPEL-     With  reference  to  this  alleged  custom,  it  must  be  observed  that  it  was  not 
LATE       set  up  in  the  written  statement,  and  though  certain  witnesses  depose  to 
CIVIL.      *ne  effect  that  it  was  not  customary  to  allow  doors  and  windows  to  be 
opened  without  permission,  if  the  privacy  of  neighbours  is  thereby  inter- 
A.  358=  fered  with,  it  appears  to  as  that  their  evidence   is  too   vague,  and  that  to 
8  A.W.N.     establish  the  point  it  should  be  shown  that  the  custom  was  approved  or 
(1888)  135.   immemorial,  or  that  it  had  been  judicially  recognised.     The  various  deci- 
sions quoted  by  the  Judge  refer  seloly  to  a  custom  prevailing  in  Guzerat, 
and  this  Court,  as  has  been  said,  would  be  very  unwilling  to  extend  this 
exceptional  privilege  without  the  most  satisfactory  proof  that  it  prevailed 
elsewhere.     The  authorities  which  had  been  referred  to  in  the  arguments 
in  that  case  were  Gibbon  v.  Abdur  Rahman  (l)  ;  Mahomed  Abdur  Rahim 
v,  Birju  Sahu  (2)  ;  Kamathi  v.  Gurunada  [381]  Pillai  (3),  two  unreported 
judgments  of  Melvill  and  Kemball,  JJ. ;  Kuvarji  v.   Bai  Javer  (4),  and 
Hani  Skankar  v.  Trikam  Narsi  (5).     Gibbs  and  Lloyd,  JJ.,  apparently 
considered  that  a  custom  of  privacy,  if  proved,  would  be  valid. 

In  Gibbon  v.  Abdur  Rahman  (1)  no  question  of  privacy  appears  to 
have  arisen.  The  females,  if  any,  of  the  plaintiff's  family,  judging  by  his 
name,  were  not  likely  to  have  been  parda-nashin  women.  It  was  an 
anticipated  trespass,  not  an  interference  with  a  right  of  privacy  of  which 
the  plaintiff  complained. 

Owing  to  the  copies  of  the  Punjab  Eecord  for  1869  and  1876  not 
being  in  the  Library  of  this  Court,  I  have  been  unable  to  examine  the 
decisions  of  the  Chief  Court  of  the  Punjab,  21  and  91  of  Punjab  Record, 
1869,  and  90  of  Punjab  Record,  1876,  in  which  Sir  Meredyth  Plowden 
in  his  judgment  in  Yasin  v.  Gokal  Chand,  No.  19  of  17,  Punjab  Record 
Civil  Judgments  72,  states  "  that  the  right  of  privacy  has  beyond  doubt 
been  acknowledged."  I  shall  give  two  short  extracts  from  that  judgment. 
At  page  72  Sir  Meredyth  Plowden  says  :— 

"The  object  of  this  suit  is  to  compel  the  defendant  to  build  a  screen 
on  the  top  of  the  upper  story  recently  added  to  his  house,  so  that  persons 
using  the  roof  of  the  latter  shall  not  command  a  view  of  the  interior  of 
the  plaintiff's  premises."  And  at  page  73  he  says  : — "When,  therefore,  a 
suit  is  brought  to  restrain  the  owner  of  a  house  from  adding  an  upper 
story  to  his  own  house,  or  to  compel  him  to  make  some  addition  for  the 
protection  of  the  plaintiff's  privacy,  it  is  only  just  to  demand  from  the 
plaintiff  strict  proof,  first,  that  the  custom  of  domestic  privacy  is  observed 
among  that  section  of  society  of  which  he  is  a  member,  and  in  his  own 
household ;  and  secondly,  that  the  domestic  privacy  of  individuals  is 
generally  regarded  among  the  community  of  the  locality  where  the 
plaintiff  resides,  as  being  of  so  much  importance  that  by  common  consent 
it  is  considered  incumbent  upon  owners  of  land  and  houses  either  to 
abstain  from  elevating  their  houses,  or  to  elevate  them  with  precautions 
against  the  violation  of  such  privacy."  And  further  on  he  says  : — "This 
right  when  it  exists  is  in  its  nature  an  easement,  but  I  am  not  aware 
that  any  attempt  has  yet  been  [382]  made  to  define  or  describe  it. 
Being  founded  upon  local  usage,  it  seems  to  me  that  the  Courts  are  fully 
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justified  in  demanding  that  the  proof  of  the  customary  right   shall  extend        1888 
to  and  include  proof  of  the  customary  mode  of  recognition,"  JUNK.  1, 

In  that  case  Plowden  and  Brandreth,  JJ.,  dismissed    the  plaintiff's 
appeal,  being  of  opinion  that  the  plaintiff  bad  failed  to  prove  a  custom  in     APPEL- 
Basti  Ghuzan,  where  the  houses  were,  by    which  a  proprietor  was  com-       LATE 
polled  to  build  a  screen  or  desist  from  building.     I  infer  from   their  judg-      CIVIL. 
ments  that  in  their  opinion  such  a  custom  might  be  proved,  or,  if  proved, 
would  be  good  in  law.  10  A.  358° 

The  decisions  of  the  Judges  of  the  High  Court  at  Calcutta  on  the    8  *  W-N- 
question  as  to  whether  any  right  of  privacy  exists  or  can  exist  by  custom   (1888)  185. 
or  otherwise,  or  at  all,  are  conflicting ;  but  I  think  it  may  be  inferred 
from  some  of  those  decisions  that  where  a  custom  of  privacy  has  been 
clearly  proved,  any  substantial  interference  with  it  would  be  an  actionable 
wrong,  provided  of  course  that  such  interference  was  not  by  the  consent  or 
acquiescence  of  the  party  complaining. 

The  solitary  decision  of  which  I  am  aware  of  the  High  Court  at 
Madras  on  the  question  of  privacy,  apparently  ignores  the  possibility  in 
law  of  a  right  of  privacy  existing  in  India. 

The  High  Court  at  Bombay  has  clearly  recognised  and  given  effect  to 
the  custom  in  Guzerat  by  which  a  right  of  privacy  is  enjoyed  where  that 
custom  prevails. 

The  High  Court  at  Bombay,  in  Shrinivas  Udpirav  v.  Beid  and  others 
(1)  recognised  the  possibility  in  law  of  a  custom  similar  to  that  of  Guzerat 
existing  elsewhere,  and  in  Hani  Shankar  Hargovan  v.  Trikan  Narsi  and 
others  (2)  refused  to  consider  the  decision  of  the  High  Court  at  Madras  in 
Kamathi  v.  Gurunada  Pillai  (3)  as  an  authority  which  could  be  followed, 
where,  by  the  usage  of  the  district,  a  right  of  privacy  exists. 

The  Chief  Court  of  the  Punjab  has  acknowledged  that  a  custom  of 
privacy  can  exist  and  can  be  enforced. 

I  have  consulted  all  the  reports  available  to  me  of  the  cases  in 
the  High  Courts  at  Calcutta,  Madras,  and  Bombay,  and  of  the  [383] 
Chief  Court  of  the  Punjab  of  which  I  am  aware,  which  deal  with 
the  question  of  a  right  of  privacy.  Owing  to  the  absence  from  our 
Library  of  the  reports  which  contain  the  series  of  decisions  referred  to  by 
the  High  Court  at  Bombay  in  Mani  Shankar  Hargovan  v.  Trikan  Narsi 
(4)  as  having  settled  the  question  as  to  the  usage  of  Guzerat,  I  have 
been  unable  to  ascertain  whether  that  custom  was  first  established  by  a 
finding  of  fact  on  evidence  given  in  Court,  or  whether  it  was  a  well-known 
and  immemorial  custom  of  which  the  Judges  of  the  High  Court  at 
Bombay  or  their  predecessors  took  judicial  notice. 

Shortly  put,  the  decisions  of  the  Sadr  Diwani  Adalat  of  the  North- 
Western  Provinces  and  of  this  High  Court  where  the  question  of  the  right 
of  privacy  has  arisen  may  be  summarized  as  follows:  — 

In  1855,  in  a  Delhi  case,  Begbie,  Smith  and  Jackson,  JJ.,  recognised 
the  existence  of  a  right  of  privacy. 

In  1862,  in  an  Allahabad  case,  Rosa  and  Roberts,  JJ.,  did  not  suggest 
any  doubt  that  a  right  of  privacy  could  exist. 

In  1867,  in  a  Benares  case,  Morgan,  0.  J.,  and  Spankie,  J.,  expressly 
recognised  the  existence  of  a  right  of  privacy. 

(1)  9  B.H.G-R.  266.  (2)  6  B.H.O.R.A.C.J.  42  (45) 

(3)  3  M.H.C.R.  141.  (4)  5  B.H.O.R.A.C.J.  42.  (44) 
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•  In  1868,  in  a  Moradabad  case,  Roberts  and  Pearson,  JJ.,  expressly 
recognised  the  existence  of  a  right  of  privacy. 

In  1869;  in  a  Jaunpur  case,  Pearson  and  Turner,  JJ.,  either  adopted 
the  finding  of  the  Munsif  that  there  would  be  no  interference  with  the 
privacy  claimed,  or  they  may  have  thought  that  there  would  be  no 
material  interference.  They  did  not  expressly  hold  that  there  could  be 
no  right  of  privacy. 

In  1871,  in  an  Allahabad  Case,  Morgan,  C.  J.,  and  Spankie,  J., 
decided  the  appeal  apparently  on  the  ground  that  there  was  in  that  case 
no  privacy  to  be  interfered  with,  and  not  on  the  ground  that  no  right  of 
privacy  could  exist. 

In  1874,  in  a  Cawnpore  case,  in  which  the  District  Judge  of 
Cawnpore  had  in  his  judgment  stated  that  the  custom  of  the  country 
recognised  a  right  of  privacy,  Pearson  and  Turner,  JJ.,  either  [384] 
ignored  that  finding  or  treated  it  as  a  finding  of  a  custom  which  could 
not  exist  in  law. 

In  1877,  Stuart,  C.  J.,  and  Oldfield,  J.,  merely  decided  that  the  right 
of  privacy  claimed  in  respect  of  a  lane  did  not  exist.  They  did  not  suggest 
that  no  right  of  privacy  could  exist  in  these  provinces, 

In  1878,  in  a  Moradabad  case,  the  claim  of  privacy  was  on  appeal 
abandoned  for  some  reason  which  is  not  stated. 

In  1882,  in  an  Agra  case,  Straight  and  Brodhurst,  JJ,,  apparently 
considered  that  a  right  of  privacy  might  exist,  but  that  the  facts  found  did 
not  show  how  any  such  right  was  interfered  with. 

In  S.  A.  No.  8  of  1886,  Straight  and  Mahmood,  JJ.,  evidently  consi- 
dered that  a  right  of  privacy  could  exist  in  respect  of  a  house  in  the  city 
of  Allahabad. 

In  a  Cawnpore  case,  Lachman  Prasad  v.  Jamna  Prasad  (1),  Oldfiold 
and  Mahmood,  JJ.,  when  making  the  first  order  of  remand,  evidently 
considered  that  a  right  of  privacy  could  exist  ;  and  Oldfield  and  Brodhurst, 
JJ.,  when  making  the  second  order  of  remand,  must  have  considered  that 
such  a  right  could  exist  by  custom.  On  the  second  remand,  the 
Subordinate  Judge  of  Cawnpore  found  that  such  a  custom  was  proved, 
and  on  that  finding  Brodhurst,  J.,  and  I  decreed  the  relief  asked  for. 

Owing  to  the  destruction  of  records  during  the  Mutiny  of  1857,  lam 
unable  to  ascertain  whether  the  existence  of  a  custom  of  privacy  in  this 
part  of  India  had  ever  been  proved  or  called  in  question  prior  to  1855  ;  and 
owing  to  the  same  cause  and  to  the  absence  from  the  report  of  the  case  of 
Nut  Mull  v.  Zuka-oollah  Beg  and  Kureem-oollah  Beg  (2)  of  information 
on  the  point,  1  am  unable  to  ascertain  whether  the  Judges  of  the  Sadr 
Diwani  Adalat  of  the  North-  Western  Provinces  were  in  that  case  following 
the  law  as  they  found  it  existing,  or  were  deciding  that  case  on  facts 
found. 

With  the  exception  of  the  Jaunpur  case  in  1869  and  the  Cawnpore 
case  in  1874,  which  were  decided  by  Pearson  and  Turner,  JJ.,  I  have  not 
found  any  case  in  which  any  Judge  of  the  [385]  Sadr  Diwani  Adalat  of  the 
North-  Western  Provinces  or  this  Court  has  expressed  any  opinion 
from  which  even  an  inference  could  be  drawn  that  he  considered 
that  a  right  of  privacy  could  not  exist  in  law,  or  could  not  be  obtained 
by  custom  ;  indeed,  with  the  exception  of  those  two  cases,  the  inference 
has  been  the  other  way.  It  is  a  matter  worthy  of  notice  that  the  finding 
of  the  District  Judge  of  Cawnpore  as  to  a  custom  of  privacy  which 
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Pearson  and  Turner,  JJ.,  in  1874,  either  overlooked,  ignored,  or  treated 
as  a  finding  of  a  custom  which  could  not  exist  in  law,  has  been 
supported  by  the  finding  of  the  Subordinate  Judge  of  Oawnpore  in  Lachman 
Prasad  v.  Jumna  Prasad  (!}.  If  Pearson  and  Turner,  JJ.,  in  the  cases 
decided  by  them  in  1869  and  1874,  meant  to  decide  that  there  could  be 
no  custom  and  no  right  of  privacy  in  these  Provinces,  they  neither 
discussed  nor  referred  to  any  authorities  on  the  subject  as  I  would  have 
expected  them  to  have  done,  having  regard  to  the  previous  decisions  on 
that  point. 

In  my  opinion,  the  fact  that  there  is  no  such  custom  of  privacy 
known  to  the  law  of  England  can  have  no  bearing  on  the  question  whe- 
ther there  can  be  in  India  an  usage  or  custom  of  privacy  valid  in  law. 
The  conditions  of  domestic  life  in  the  two  countries  have  from  remote 
times  been  essentially  different,  and  in  my  opinion,  it  is  owing  to  that 
difference  in  the  conditions  of  domestic  life  alone  that  a  custom  which 
appears  to  me  to  be  a  perfectly  reasonable  one  in  India  should  be  unknown 
in  England.  In  India,  or  at  any  rate  in  these  Provinces,  the  custom  of 
the  parda  has  for  centuries  been  strictly  observed  by  all  Hindus  except 
those  of  the  lowest  castes,  and  by  all  Muhammadans  except  the  poorest. 
It  cannot  be  doubted  that  the  male  relations  of  a  parda-nashin  woman 
and  the  woman  herself  would  consider  it  a  disgrace  were  her  face  to  be 
exposed  to  the  gaza  of  male  strangers,  and  whilst  that  is  the  view  of  those 
amongst  whom  the  custom  of  the  parda  prevails,  I  think  it  is  more  reason- 
able that  a  neighbour  should  not  be  allowed  to  erect  new  buildings  or  to  open 
or  extend  doors  or  windows  in  old  buildings  in  such  a  way  as  would  sub- 
stantially interfere  with  shose  parts  of  his  neighbour's  house  or  premises 
which  are  used  by  parda-nashin  women  of  the  latter's  family  than  to  hold 
[386]  that  the  latter's  only  remedy  is  to  build  a  wall  on  his  own  land, 
which,  although  it  would  maintain  his  privacy,  might  deprive  his  house 
of  light  and  air  and  render  it  uninhabitable,  or  to  screen  his  windows 
with  probably  the  same  result.  We  know  as  a  matter  of  common 
knowledge  that  in  these  Provinces  great  numbers  of  parda-nashin 
women  in  the  hot  weather  are,  I  may  say,  compelled  from  the  severity 
of  the  climate  to  sleep  in  the  open  air,  that  is,  either  in  the  courtyards  or 
the  verandahs  of  their  houses.  In  such  cases,  where  the  privacy  in  fact 
exists  and  is  or  has  been  enjoyed,  I  can  see  nothing  unreasonable  in  a 
custom  that  such  privacy  shall  be  protected. 

I  cannot  see  that  by  holding  that  a  right  of  privacy  may  exist ;  any 
such  alarming  consequences  to  the  owners  of  house-property  in  towns 
as  apparently  influenced  the  mind  of  Markby,  J.,  in  Mahomed  Abdur  Rahim 
v.  Birju  Sahu  (2)  will  ensue.  Every  case  must  depend  on  its  own  facts. 
A  primary  question  must  in  all  cases  be  :— Does  the  privacy  in  fact  and 
substantially  exist  and  has  it  been  and  is  it  in  fact  enjoyed  ?  If  it  were 
found  that  no  privacy  substantially  exists  or  is  enjoyed,  there  would 
be  no  further  question  in  an  ordinary  case  to  decide.  If,  on  the  other 
hand,  it  were  found  that  privacy  did  substantially  exist  and  was  enjoyed, 
the  next  question  would  be  : — Was  that  privacy  substantially  or  materially 
interfered  with  by  acts  of  the  defendant  done  without  the  consent  or 
acquiescence  of  the  person  seeking  relief  against  those  acts  ?  In  the  case 
-  of  old  buildings,  what  can  an  owner  of  one  of  the  old  buildings  have  to 
complain  of,  if  a  usage  or  custom  exists,  by  which  he  cannot  so  alter  his 
old  building,  as  to  deprive  his  neighbour's  old  building,  of  the  privacy 
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which  has  been  enjoyed,  and  make  it  unavailable  as  a  zenana,  or,  in  other 
words,  deprive  it  of  all  residential  value  and  in  this  way  depreciate  its 
market  value  ?  Such  a  custom  where  it  exists  in  India  is  merely  an 
application  of  the  maxims  "  Sic  utere  tuo  ut  alienum  non  laedas"  and 
in  tuo  proprio  solo  non  licet  quod  alteri  noceat." 


I  do  not  suggest  that  these  maxims  would,  in  a  case  like  this,  be 
applicable  in  England,  where  no  such  right  of  privacy  is  known  to  the 
law.  In  the  case  of  a  building  for  parda  purposes  newly  erected, 
[387]  without  the  acquiescence  of  the  owner  of  an  adjacent  building-site, 
it  appears  to  me,  that  a  custom  which  would  prevent  the  owner  of  such 
an  adjacent  site  from  building  so  as  to  interfere  with  the  privacy  of  the 
first  new  building,  would  be  an  unreasonable,  and  consequently,  a  bad 
custom  in  law.  If,  however,  the  owner  of  such  an  adjacent  building-site, 
were  without  protest  or  notice,  to  allow  his  neighbour  to  erect,  and  conse- 
quently to  incur  expenses  in  erecting  buildings  or  premises  for  the  use  of 
parda-nashin  women,  I  think  a  custom  which  would  prevent  him  subse- 
quently interfering  with  the  privacy  of  such  new  building,  would  not  be 
unreasonable  in  this  country. 

Having  given  the  best  consideration  which  I  can  to  this  question,  I  am 
of  opinion  that  such  a  right  of  privacy  as  that  to  which  I  have  already 
referred  exists,  and  has  existed  in  these  Provinces,  apparently  by  usage, 
or,  to  use  another  word,  by  custom,  and  that  substantial  interference  with 
such  a  light  of  privacy  where  it  exists,  if  the  interference  be  without  the 
consent  of  the  owner  of  dominant  tenement  affords  such  owner  a  good 
cause  of  action. 

In  the  present  case,  the  defendant  in  hei  deposition  distinctly  admit- 
ted that  the  southern  doors  of  her  newly-erected  house,  and  consequently 
her  verandah,  overlooked  and  intruded  upon  the  privacy  of  the  female 
apartments  of  the  plaintiff's  house.  After  that  admission  her  vakil  decided 
to  call  no  further  witnesses  on  her  behalf.  It  was  contended  before  us  by 
the  defendant's  vakil  that  as  the  other  portions  of  the  plaintiff's  house  and 
part  of  the  courtyard  of  his  house  were  overlooked  from  the  houses  of 
other  people,  there  could  be  no  substantial  interference  with  any  privacy 
of  the  plaintiff's  house.  If  the  facts  on  which  that  contention  is  founded 
exists,  then  it  appears  to  me  that  the  doors  and  the  verandah  of  the  defen- 
dant's house,  which  interfere  with  the  privacy  which  the  defendant  has 
admitted  that  the  plaintiff's  premises  have  enjoyed,  must  materially 
interfere  with  such  privacy  as  has  existed,  and  that  the  result  of  allowing 
that  contention  to  be  valid  would  be  to  deprive  the  plaintiff's  house  of  all 
privacy. 

I  am  of  opinion  that  this  appeal  should  be  allowed  with  costs,  the 
decree  of  the  District  Judge  set  aside  with  costs,  and  the  decree  of  the 
Munsif  restored. 

[388]  MAHMOOD,  J.  —  The  learned  Chief  Justice  has  fully  and  exhaus- 
tively dealt  with  the  difficulties  which  arise  in  this  case  owing  to  the 
conflicting  nature  of  the  case-law,  and  I  agree  with  him  so  fully  that  it  is 
not  necessary  for  me  to  deliver  a  separate  judgment.  But  as  a  native  of 
India  myself,  I  may  without  hesitation  say  that  in  the  territories  subject 
to  the  jurisdiction  of  this  Court  the  parda  system  prevails  alike  among 
Hindus  and  Muhammadans,  and  that  both  these  sections  of  the  com- 
munity by  immemorial  usage  and  custom,  regard  invasion  of  privacy  as 
actionable.  Indeed,  if  we  were  to  hold  any  view  other  than  that  which 
the  learned  Chief  Justice  has  expounded,  we  should  really  be  reducing 
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even  the  market  value  of  thousands  of  houses  inhabited  by    the    female       1888 
portion    of    the  population,    if  not  also  the  value  of  houses  used  by  male     JUNE  1. 

members  of  the  Hindu  and  the  Muhammadan  population  of  these  Provinces.        

There  is  no  statute-law   applicable   to   these   Provinces   to   govern    the     APPEL- 
decision  of  a  case  such  as  this,  and  I  fully  concur  with    the  learned  Chief       LATE 
Justice  in  his  opinion  that  the  importation  of  the  English  law,    as  to  the      CIVIL 

invasion  of    privacy  being    unactionable,    is  not   only    not  justified,  but         ' 

positively    opposed  to  the    customs,  habits,  and  conditions  of    life  of  the  10  A.  358  = 
populations  living  under  the  jurisdiction  of  this  Court.     Even  in  Europe,     8  A  W.N. 
countries  whose  principles  of  law  are  derived  from  or  founded  on  the  civil    (1888)  135. 
law,  recognise  invasion  of  privacy  as  an  actionable  wrong,  a  doctrine  which 
no  doubt  owes  its  origin  to  the  conditions  of  life  in  those    countries,  regu- 
lated as  their  conditions  must  necessarily  be  by  the  climate  and  the  social 
and  religious  habits  of  the  population. 

The  parda  system  which  in  India  is  based  both  on  religious  and  social 
notions  may  have  its  faults  ;  but  Judges  take  facts  as  they  are,  and  we,  sit- 
ting here  as  Judges  with  a  duty  to  adjudicate  upon  such  disputes  must 
take  cognizance  of  those  facts,  and  administer  justice  between  the  parties. 

The  learned  Chief  Justice  has  pointed  out  that  under  conditions  of 
life,  such  as  they  are  in  these  Provinces,  the  custom  that  invasion  of 
privacy  is  actionable  far  from  being  an  unreasonable  custom  and  the 
custom  itself  is  so  well  recognised,  that  Mr.  Moti  Lai  for  the  respondent 
in  the  course  of  his  argument  stated  that  it  [389]  was  wholly  unncessary 
to  remand  the  case  for  ascertaining  the  custom. 

I  concur  in  all  the  views  to  which  the  learned  Chief  Justice  has 
given  expression.  I  have  no  doubt  that  those  views  will  be  greeted  by 
the  entire  Hindu  and  Muhammadan  population  of  these  Provinces ;  and 
I  hope  that  His  Lordship's  exhaustive  judgment  will  place  the  law,  as 
administered  by  this  Court,  upon  a  firm  and  ascertainable  footing  rendering 
ineffective  the  rulings  to  the  contrary,  which  have  unfortunately  done 
much  to  disturb  the  comfort  of  neighbours  in  towns,  and  have,  I  am 
afraid,  encouraged  unnecessary  invasion  of  the  immemorial  right  of 
privacy,  and  consequent  litigation. 

Appeal  decreed. 


10  A.  389  =  8  A. W.N.  (1888)  SI. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Mahmood. 


KASSA  MAL   (Defendant)  v.  GOPI  (Plaintiff)* 
[30th  January,  1888.] 

Execution  of  decree— Stay  of  execution  pending  suit  bitween  decree  holder  and  judgment- 
debtor— Appeal  from  order  slaying  execution— Civil  Procedure  Code,  s,  243— "Such 
Court"— Civil  Procedure  Code,  is.  235  (d),  581,  583. 

An  appeal  lies  from  an  order  passed  under  s.  243  of  the  Civil  Procedure  Code 
staying  execution  of  a  decree  pending  a  suit  between  the  decree  holder  and 
judgment-debtor. 

The  words  "such  Court  "  in  s.  243  of  the  Civil  Procedure  Code  do  not  limit 
the  exercise  of  the  powers  given  by  that  section  only  to  decrees  passed  by  the 
Court  in  which  the  buit  is  pending,  but  with  reference  to  SP.  235  (d»,  581  and 

*  Second  Appeal,  No.  865  of  1887,  from  a  decree  of  W.  H.  Hudson,  Erq.,  District 
Judge  of  Farukhabad,  dated  the  16th  April.  1987,  reversing  a  decree  of  Maulvi 
Muhammad  Samiullah  Khan,  Subordinate  Judge  of  Farukhabad,  dated  the  25th 
January,  1687. 
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583,  that  Court  is  empowered  to  stay  execution  of  decrees  transferred  to  it  for 
execution  from  either  a  Court  of  co-ordinate  jurisdiction  or  a  Court  of  appeal. 

The  plaintiff  instituted  a  suit  against  defendant  for  recovery  of  money  and 
other  reliefs  which  was  ultimately  dismissed  in  appeal  by  the  High  Court,  and 
he  was  ordered  to  pay  defendant  Rs.  1,000  as  cost  of  the  litigation.  Plaintiff 
then  brought  this  suit  against  defendant  in  the  Court  of  the  Subordinate  Judge 
of  Farukhabad,  and  while  it  was  pending  defendant  applied  to  the  Court  to 
execute  his  decree  for  costs.  Plaintiff  then  applied  for  stay  of  the  execution, 
and  his  application  was  refused  by  the  first  Court  but  granted  by  the  District 
Court.  On  appeal  by  defendant  to  the  High  Court,  held  that  an  appeal  lies  from 
the  order,  and  the  Judge's  order  was  correct. 

M\ilun  Bibi  v.  Bualoor  Khan  (1)  disapproved. 

[P.,  20  M.  366  (367)  5  3  O.C.  42  (43,  44)  ;   130   P.R.  1908  =  205   P.L.B.  1908  ;  R.,   41 
P.R.  1904  =  59  P.L.R.  1904.] 

[390]  THE  facts  of  this  case  are  fully  stated  in  the  judgment  of  the 
Court. 

Pandit  Sundar  Lai,  for  the  appellant. 

Munshi  Kashi  Prasad  and  Babu  Jogindro  Nath,  for  the  respondent. 

JUDGMENT. 

MAHMOOD,  J. — The  facts  necessary  for  the  disposal  of  this  appeal 
are  the  following  : — A  suit  was  instituted  by  Musammat  Gopi,  plaintiff- 
respondent,  judgment-debtor,  for  recovery  of  money  and  other  reliefs  of  a 
cognate  character  to  which  I  need  not  refer.  The  suit  was  finally 
dismissed  in  appeal  by  this  Court  on  the  27th  November,  1886,  by  which 
decree  a  sum  of  about  Bs.  1,000  was  found  due  by  the  said  Musammat 
Gopi  to  Kassa  Mai,  the  decree-holder,  appellant,  before  me. 

Thereupon,  it  is  admitted  before  me  by  Pandit  Sundar  Lai  on  the  one 
hand  and  Mr.  Kashi  Prasad  on  the  other,  that  a  suit  was  instituted  by  the 
aforesaid  Musammafc  Gopi  against  the  aforesaid  Kassa  Mai  in  the  Court 
of  the  Subordinate  Judge  of  Farukhabad,  and  during  the  pendency  of  the 
suit  an  application  was  made  by  the  decree- holder,  Kassa  Mai,  on  the  4th 
January,  1887,  for  the  recovery  of  the  above-mentioned  item  of  Bs.  1,000, 
costs  of  the  former  litigation.  Thereupon,  Musammat  Gopi  by  her  appli- 
cation of  the  25th  January,  1887,  applied  under  s.  243  of  the  Civil  Proce- 
dure Code  for  stay  of  execution  of  the  decree,  but  the  application  was 
rejected  by  the  Court  in  which  the  second  suit  was  pending,  namely,  the 
Court  of  first  instance,  on  the  25th  January,  1887,  that  is,  the  same  day 
as  the  one  upon  which  the  application  was  made. 

From  this  order  Musammat  Gopi  preferred  an  appeal  to  the  learned 
Judge  of  the  lower  appellate  Court,  and,  by  his  order  of  the  16th  April 
1887,  he  held  that,  under  the  circumstances  of  the  case,  the  execution  of 
the  decree  of  the  27th  November,  1886,  should  have  been  stayed  pending 
the  decision  of  the  new  suit. 

From  that  order,  this  second  appeal  has  been  preferred,  and  in 
supporting  it  Pandit  Sundar  Lai  has  argued,  in  the  first  place,  that  inas- 
much as  the  order  of  the  Subordinate  Judge  of  the  25th  January,  1887, 
was  passed  under  s.  243  of  the  Civil  Procedure  Code,  no  appeal  lay  to  the 
learned  Judge  of  the  lower  appellate  Court  [391]  and  in  support  of  his 
contention  he  relies  upon  a  ruling  of  a  Division  Bench  of  the  Calcutta 
High  Court  in  Nehal  Ghand  v.  Rameshari  Dassee  (2),  in  which  it  was 
held  that  in  a  case  such  as  this  no  appeal  would  lie,  because  the  order 
passed  under  s.  243,  Civil  Procedure  Code,  was  not  such  an  order  as 


(1)  8  W.B.  392. 


(2)  3  0.  214. 


262 


YI] 


KASSA   MAL  V.   GOPI 


10  All.  392 


would  fall  within  the  purview  of  ol.  (c)  g.  244,  of  the  Code,  so  as  to  render 
it  appealable  as  a  "  decree"  within  the  meaning  of  the  definition  of  the 
word  in  s.  2  of  the  Code. 

The  ruling  is  no  doubt  in  favour  of  the  learned  pleader's  contention, 
but  in  a  judgment  of  my  own  in  the  case  of  Ghazidin  v.  Fakir  Bakhsh 
(1)  I,  with  the  concurrence  of  my  brother  Straight,  held  an  opposite  view, 
of  the  law  ;  and  that  view,  I  find,  was  adopted  by  another  Division  Bench 
of  the  Calcutta  Court  itself  in  0.  Steel  &  Co.  v.  Ichhamoyi  Chowdhrain  (2) 
in  which  the  view  laid  down  in  the  case  of  Nehal  Chand  v.  Bameshari 
Dassee  (3)  was  repudiated.  I  still  adhere  to  the  views  which  I  expressed 
in  the  .case  of  Ghazidin  v.  Fakir  Bukhsh,  (1)  and  I  have  no  doubt  that 
an  appeal  did  lie  to  the  lower  appellate  Court. 

And  holding  this  view,  I  need  not  deal  with  the  contention  pressed 
upon  me  by  Mr.  Kashi  Prasad,  on  behalf  of  the  respondent,  that  if  an 
appeal  did  not  lie  to  the  lower  appellate  Court,  this  appeal  would, 
a  fortiori,  not  lie,  and  the  only  possible  remedy  for  the  appellant,  in  that 
event,  would  have  been,  perhaps,  an  application  under  s.  622  of  the  Civil 
Procedure  Code  for  revision. 

The  next  point  which  has  been  argued  before  me  at  considerable 
length  by  Pandit  Sundar  Lai  on  behalf  of  the  appellant,  is  that  the  words 
"  such  Court  "  as  they  occur  in  s.  243,  Civil  Procedure  Code,  limit  the 
exercise  of  the  powers  contemplated  by  that  section  to  decrees  passed  by 
the  Court  in  which  the  suit  is  pending  ;  and  upon  this  ground  the  learned 
pleader  goes  further  and  contends  that  the  decree  sought  to  be  executed, 
namely,  the  decree  of  the  27th  November,  1886,  being  a  decree  passed  in 
appeal  by  the  High  Court,  the  Court  of  first  instance,  even  as  a  Court 
executing  this  Court's  appellate  decree,  could  not  apply  the  provisions  of 
s.  243  to  such  a  case.  The  reason  of  the  contention  put  before  me  by  the 
learned  pleader  is  that  a  Full  Bench  of  this  Court  in  Shohurt  Singh  [392] 
v.  Bridgman  (4)  has  held  that  the  decree  of  the  Court  of  last  instance  is 
the  only  decree  susceptible  of  execution,  and  the  specifications  of  the 
decrees  of  the  lower  Court  or .[ Courts,  as  such,  may  not  be  referred  to  and 
applied  by  the  Court  executing  such  decree.  Taking  the  Full  Bench 
ruling  as  the  central  point  of  the  argument,  the  learned  pleader  contends 
that  the  decree  of  the  27th  November,  1886,  could  not  be  dealt  with  under 
s.  243,  as  it  was  not  a  decree  passsed  by  the  Court  in  which  the  suit  was 
pending. 

I  cannot  accept  this  contention.  There  is  no  doubt  that  I  am  bound 
to  accept  the  authority  of  the  Full  Bench  ruling  upon  which  the  learned 
pleader  relies,  but  it  is  not  inconsistent  with  that  -ruling  to  say  that  the 
decrees  of  the  Courts  of  appellate  jurisdiction  are,  by  reason  of  ss.  581 
and  583  of  the  Civil  Procedure  Code,  subject  to  the  same  rules  as  those 
decrees  which  have  been  passed  by  the  Court  of  original  jurisdiction. 
S.  581  of  the  Code  simply  specifies  how  appellate  decrees  are  to  be  dealt 
with,  and  inter  alia  it  goes  on  to  say  that  such  decree  "shall  be  filed  with 
the  original  proceedings  in  the  suit,  and  an  entry  of  the  judgment  of  the 
appellate  Court  shall  be  made  in  the  register  of  civil  suits." 

Now  the  next  matter  which  has  to  be  considered  is,  how  such  decrees 
are  to  be  executed  ;  and  upon  this  point,  I  think  Mr.  Kashi  Prasad  was 
right  in  calling  my  attention  to  p.  235,  cl.  (d),  which  in  stating  the  con- 
tents of  application  for  execution  of  decree,  directly  contemplates  that  the 
application  for  execution  is  to  state  any  modifications  or  reversals,  &o., 
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which  the  appellate  Court's  decree  may  have  introduced  in  the  decree. 
What  Pandit  Sundar  Lai  contends  is  that,  notwithstanding  the  provisions 
of  ss.  581  and  533  of  the  Code,  a  Court  in  exercising  the  powers  under 
s.  243  of  the  Civil  Procedure  Code  is  limited  to  its  oivn  decrees,  and  that 
such  powers  do  not  apply  to  decrees  passed  either  by  a  Court  of  co-ordi- 
nate jurisdiction,  or  by  a  Court  of  appeal,  even  though  such  decrees  may, 
under  the  rules  of  procedure,  have  to  be  executed  by  the  Court  to  which 
an  application  under  s.  243  is  presented.  In  supporting  this  contention 
the  learned  pleader  has,  in  the  first  place,  called  my  attention  to  s.  228  of 
the  Code,  which  relates  to  the  execution  of  decrees  transmitted  by  other 
Courts  for  execution  to  a  Court,  and  he  argues  that  it  is  only  because  that 
section  specifi-[893]cally  states  that  the  powers  possessed  by  the  Court 
to  which  the  decree  is  sent,  are  to  be  co-extensive  and  similar  in  respect 
of  such  decrees  that  the  provisions  of  s.  243  would  be  applicable,  and  he 
contends  that  because  s.  243  does  not  contain  any  specification  of  such  a 
character  with  reference  to  appellate  decrees,  therefore  that  section  would 
not  be  applicable  to  this  case.  But  it  seems  to  me  that  this  contention  is 
somewhat  inconsistent,  because  as  Mr.  Kishi  Prasad  has  contended, 
provisions  corresponding  to  s.  228,  so  far  as  their  application  to  the 
general  rules  as  to  execution  of  decrees  is  concerned,  are  to  be  found  in 
s.  583  of  the  Code. 

That  section,  in  stating  how  an  appellate  Court's  decree  is  to  be 
executed,  goes  on  to  say  that  "such  Court  shall  proceed  to  execute  the 
decree  passed  in  appeal  according  to  the  rules  hereinbefore  prescribed 
for  the  execution  of  decrees  in  suits." 

Just  as  I  have  before  now  held  that  the  provisions  of  s.  582  of  the 
Civil  Procedure  Code  render  the  earlier  rules  as  to  original  suits  applicable 
mutatis  mutandis  also  to  the  procedure  in  appeals,  so  I  also  hold  that  the 
effect  of  the  provisions  of  s.  583  is  to  render  all  the  antecedent  rules  as 
to  execution  of  decrees  in  Courts  of  original  jurisdiction,  applicable  also  to 
the  execution  of  decrees  passed  by  Courts  of  appellate  jurisdiction. 

And  once  this  view  is  accepted,  not  only  the  provisions  of  s.  243  but 
of  various  other  parts  of  the  Code  become  applicable,  For  instance,  the 
proviso  to  s.  246,  which  in  stating  how  cross-decrees  are  to  be  dealt  with 
for  the  purposes  of  setting  off  one  decree  against  another,  goes  on  to  say 
(consistently  with  the  principle  which  I  have  accepted  as  the  basis  of  the 
rule),  that  "  the  decrees  contemplated  by  this  section  are  decrees  capable 
of  execution  at  the  same  time,  and  by  the  same  Court."  I  think  it  is 
clear  that  by  reason  of  this  rule,  the  provisions  of  s.  228,  as  also  of  s.  243, 
as  also  of  s.  583,  would  become  applicable,  and  the  Court  executing  its  own 
decree  could  set  off  that  decree  against  the  decree  passed  by  another 
Court,  if  that  decree  has  been  transmitted  to  it  or  is  a  decree  of  the 
appellate  Court,  when  such  decree  is  before  the  Court  for  execution.  This 
reasoning,  however,  is  applicable  only  by  analogy,  because  the  exact  point 
before  me  is  simply  whether  or  not,  within  the  meaning  of  s.  243  read 
with  s  583  of  the  [394]  Code,  are  included  in  the  decrees  not  only  of  the 
Court  in  which  the  suit  is  pending  but  also  decrees  of  appellate  Courts. 
As  I  have  already  said,  I  hold  that  the  suit  being  pending  before  the  Sub- 
ordinate Judge  of  Farukhabad,  and  the  High  Court's  decree  of  the  27th 
November,  1886,  being  before  the  Court  for  execution,  that  Court  or  the 
Court  to  which  an  appeal  would  lie  for  the  purpose  of  the  decree,  had 
jurisdiction  to  stay  execution  within  the  meaning  of  s.  243  of  the  Civil 
Procedure  Code. 

The  only  ruling  against  this  view  which  Pandit  Sundar  Lai  has  cited 
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to  ma  is  the  case  of  Mittun  Bibi  v.  Bazloor  Khan  (1),  which  turned  upon 
the  interpretation  of  s.  209  of  the  old  Code  of  Civil  Procedure  (Act  VIII  of 
1859),  which  section  corresponds  to  s.  243  of  the  present  Code  of  Civil 
Procedure.  It  was  in  interpreting  that  section  that  Jackson,  J.,  laid  down 
the  rule  that  "  when  an  application  to  stay  execution  of  a  decree  is  made 
to  a  Court  in  which  a  suit  is  pending  against  the  decree-holder,  the  Court's 
competency  under  s.  209,  Act  VIII  of  1859,  to  grant  the  application 
depends  on  the  decree  being  its  own  decree."  The  other  learned  Judge 
before  whom  the  case  was  argued  was  Hobhouse,  J.,  who  began  his 
judgment  by  stating  that  he  had  some  doubts  in  consequence  of  the 
provisions  of  s.  362  of  the  same  Code  (Act  VIII  of  1859)  which  section 
corresponds  to  s.  583  of  the  present  Code  upon  which  Mr.  Kashi  Prasad 
has  relied.  It  seems  to  me  that  the  doubts  of  Hobbouse,  J.,  were  well 
founded,  and  although  he  deferred  to  the  views  of  Jackson,  J.,  the  rule 
of  law  laid  down  in  the  case  is,  as  I  respectfully  think,  unsound,  opposed 
as  that  rule  seems  to  me  to  the  broad  and  fundamental  principles  of  the 
equitable  doctrines  of  compensation  and  set-off  upon  which  I  dwelt  at 
some  length,  with  the  approval  of  my  brother  Straight  in  Ishri  v.  Gopal 
Saran  (2),  which,  though  a  suit  for  pre-emption,  involved  considerations 
not  dissimilar  to  those  in  the  case,  so  far  as  the  question  of  principle  is 
concerned.  It  is  doubtful  whether  the  ruling  of  Jackson,  J.,  has  since  been 
followed  by  the  Calcutta  Court  itself,  because  Pandit  Sundar  Lai  has  not 
been  able  to  show  me  any  such  ruling.  On  the  contrary,  the  general  ratio 
decidendi  upon  which  the  ruling  of  my  brother  Straight  and  myself  in 
Ghazidin  v.  Fakir  Bakhsh  (3)  [395]  proceeded  and  the  ratio  decidendi  of 
the  cases  to  which  it  refers,  are  opposed  to  the  ruling  of  Jackson,  J.,  in  the 
case  above  cited,  and  the  ruling  of  my  brother  Straight  and  myself,  as  I 
have  already  said,  was  adopted  -by  the  Calcutta  Court  in  the  latest  case  of 
0.  Steel  &  Co.  v.  Ichamoyi  Chowdhrain  (4). 

The  only  other  point  which  I  have  to  deal  with  is  whether  or 
not  upon  the  merits  of  the  case,  the  learned  Judge  of  the  lower  appellate 
Court  was  right  in  staying  execution  of  decree  pending  the  decision  of  the 
present  suit.  Upon  this  point  I  think  I  need  not  say  much,  because  it  is 
admitted  before  me  that  the  suit  which  ended  in  dismissal  by  this  Court 
on  the  27th  November,  1886,  was  a  suit  filed  by  Muaammat  Gopi,  the 
present  judgment-debtor  respondent ;  that  the  suit  failed  on  a  technical 
point  of  law  as  to  whether  or  not  the  suit  in  its  then  form  was  maintain- 
able, that  the  suit  now  pending  before  the  Subordinate  Judge  of  Farakha- 
bad  is  a  suit  by  the  same  Musammat  Gopi  against  the  same  Kassa  Mai, 
for  purposes  of  a  remedy  which  is  now  prayed  for  in  lieu  of  that  which 
was  prayed  for  in  the  former  unsuccessful  litigation  ;  that  the  costs  awarded 
by  the  decree  of  the  27th  November,  1886,  are  costs  in  the  former  decree 
of  the  older  litigation,  and  that  if  the  suit  now  pending  before  the  Subor- 
dinate Judge  succeeds,  the  costs  might  not  have  to  be  paid  by  Musammat 
Gopi,  but  on  the  contrary,  she  might  have  to  recover  considerable  sums  of 
money  from  the  present  decree-holder  appellant,  Kassa  Mai,  or  at  least, 
might  be  entitled  to  claim  set-off  for  her  decree  against  the  decree  for 
costs  held  by  the  appellant. 

If  the  costs  were  a  simple  debt  instead  of  being  a  judgment-debt,  the 
defendant  might  possibly  have  pleaded  the  amount  as  a  set-off  under 
s.  Ill,  Civil  Procedure  Code,  against  the  claim  of  Musammat  Gopi  in  the 
suit  now  pending  ;  but  without  deciding  this  question,  I  may  add,  that 
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1888  whilst  ife  is  not  shown  that  the  stay  of  execution  will  materially  prejudice 

JAN.  30.  kbe  decree-holder  appellant,  there  are  indications  in  the  circumstances  of 

the  case,  to  suggest  the  suspicion  that  the  execution  has  been  prayed  for 

APPEL-  by  the  decree-holder,  mainly  with  the  object  of  hampering  the  respondent 

LATE  Muaammat  Gopi,  in  prosecuting  the  suit  now  pending  against  the  decree- 

OIVIL.  h<>Ider- 

r~~  [396]  I  think,  under  these  circumstances,  the  learned  Judge  of  the 

AWN  lower  aPPe^ate  Court  exercised  a  sound  discretion  in  staying  execution  of 

*:*'  the  decree  of  the  27th  November,  1886.     I  dismiss  the  appeal  with  costs. 

(iDoo)  51. 

Appeal  dismissed. 


10  A.  398  =  8  A.W.N.  (1888)72. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Straight  and  Mr.  Justice   Tyrrell. 


NAGAR  MAL  AND  OTHERS  (Plaintiffs)  v.  ALI  AHMAD  AND  OTHERS 
(Defendants}*     [9fch  February,  1888.] 

Act  XXIII  of  1871  (Pensions  Act),  ss.  3,  4,  6,  9—  Grant  of  lard  revenue— Suit  by 
assignees  zemindars  for  arrears— Right  of  plaintiffs  admitted  by  Government — Suit 
not  barreifor  want  of  Collector's  certificate. 

The  sections  of  the  Pensions  Act  (XXIII  of  1871)  restricting  the  jurisdiction 
of  the  Civil  Courts  to  entertain  suits  relating  to  pensions  of  grants  of  money  or 
land  revenue  must  be  construed  strictly, 

Held,  that  a  euit  by  the  assignees  from  Government  of  land' revenue,  whose 
rights  were  admitted  by  Government,  to  recover  arrears  from  persons  admittedly 
liable  to  pay  revenue  to  somebody,  but  who  disputed  plaintiffs'  right  thereto,  came 
within  section  9  of  the  Pensions  Act  (XXIII  of  1871)  and  was  not  barred  by 
sections  4  and  6  by  reason  of  no  certificate  having  been  obtained  as  therein 
provided. 

[P.,  6  Bom.  L.K.  423  (427) ;  R.,  29  B.  489    (490)  =7   Bom.    L.B.   497  ;   8  N.L.R,  107 
(U2).] 

BY  a  proceeding  of  the  Special  Commissioner  for  the  districts  of  Meerut, 
Agra,  Bareilly  and  Delhi,  held  on  the  26th  July,  1843,  the  lands  described 
in  the  plaint  filed  in  the  suit,  as  also  other  lands  which  together  formed 
the  area  of  mauza  Dumchandpur  in  pargana  Deoband,  were  released  from 
payment  of  revenue  to  Government  in  perpetuity,  such  revenue  being 
assigned  by  Government  to  certain  persons  who  were  muafidars  of  the 
village,  among  whom  the  assignors  of  the  plaintiffs  in  this  suit  were  some. 
In  the  year  1861,  when  the  settlement  of  the  village  was  renewed,  the 
zemindars  of  the  village  in  their  engagement  with  Government  promised 
to  pay  the  revenue  assessed  on  it  to  the  muafidars  according  to  a  separate 
statement  prepared  at  the  time. 

The  defendants,  who  are  some  of  the  zemindars  of  the  village,  did 
not  pay  to  the  plaintiffs  for  the  three  fasli  years  from  15th  November, 
1882,  to  15th  June,  1885,  the  portion  of  revenue  payable  to  them,  and  so 
the  sum  of  Rs.  301-8-9,  became  due.  The  [397]  plaintiffs  therefore 
instituted  this  suit  for  recovery  of  the  amount  and  also  for  a  declaration  of 
their  rights  as  representatives  of  the  original  assignees  from  Government 

*  Second  Appeal,  No.  1481  of  1886,  from  a  decree  of  T.  Benson,  Esq.,  District 
Judge  of  Saharanpur,  dated  the  28th  June,  1886,  reversing  a  decree  of  Maulvi  Shah 
Amjadullab,  Munsif  of  Deoband,  dated  the  22nd  March,  1886. 
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of  the  revenue  payable  in  respect  of  certain  land  to  receive  the  same.  They 
based  their  suit  on  the  loajib-ul-arz  of  the  year  1861  and  the  muafi  state- 
ment then  prepared. 

The  defendants  pleaded  several  matters,  namely,  that  the  suit  was 
not  cognizable  by  the  Civil  Court ;  that  the  certificate  mentioned  in  section 
6  of  the  Pensions  Act  (XXIII  of  1871)  not  having  been  obtained,  a  Civil 
Court  cannot  take  cognizance  of  the  claim,  and  that  the  plaintiffs  have  no 
right  to  sue  them  for  the  amount. 

The  Munsif  of  Deoband,  who  tried  the  suit  in  the  first  instance,  overrul- 
ing all  the  pleas  in  bar,  found  on  the  merits  for  the  plaintiffs  and  decreed 
their  claim.  On  appeal  by  the  defendants  the  District  Judge,  relying  on 
the  authority  of  Babiji  Ram  v.  Raja  Ram  (1),  held  that  the  claim  was 
not  cognizable  by  the  Civil  Court  without  a  certificate  from  the  Collector 
and  dismissed  the  suit. 

On  behalf  of  the  plaintiffs  it  was  contended  in  second  appeal  that 
the  suit  was  saved  by  the  provisions  of  section  9  of  the  Act,  and  therefore 
cognizable  by  the  Civil  Court  without  the  certificate  from  the  Collector. 

Hon.  T.  Conlan,  Hon.  Pandit  Aj'udhia  Nath,  and  Shah  Asad  Ali, 
for  the  appellants. 

Pandit  Moti  Lai  Nehru,  for  the  respondents. 

JUDGMENT. 

STRAIGHT  and  TYRELL,  JJ. — In  this  case  the  plaintiffs  claim  to  have 
paid  to  them  a  sum  of  Rs.  301-8-3  for  three  years'  arrears  due  to  them 
from  the  zemindars,  defendants,  by  a  declaration  of  their  right  thereto,  as 
.the  representatives  of  the  original  assignee  from  Government,  of  the  revenue 
payable  in  respect  of  certain  land.  The  amount  of  this  revenue  was 
determined  at  the  settlement,  and  by  paragraph  12  of  the  wajib-ul-arz  the 
zemindars  promised  to  pay  it.  The  Munsif  decreed  the  claim,  and  the 
learned  Judge,  in  appeal  by  the  defendants,  decided  all  the  pleas  against 
them,  but  being  of  opinion  that  the  suit  was  barred  by  the  provisions  of 
s.  4  of  the  Pensions  Act  (XXIII  of  1871),  the  plaintiffs  not  having 
obtained  the  sanction  required  by  that  section,  decreed  the  appeal 
[398]  and  dismissed  the  suit.  The  propriety  of  this  decision  is  the  sole 
point  raised  in  second  appeal. 

Now  it  is  the  well-understood  rule  that  the  Civil  Courts  have  jurisdic- 
tion to  try  all  suits  of  a  civil  nature,  the  cognizance  whereof  is  not 
prohibited  by  any  positive  enactment,  and  upon  the  face  of  the  plaint  in 
the  present  case  it  is  obvious  that  the  claim  of  the  plaintiffs  would 
ordinarily  fall  within  their  jurisdiction.  It  must  further  be  taken  as 
conceded  that  the  Government  has  not  only  recognised  the  right  asserted 
by  the  plaintiffs  by  the  action  of  the  officer  who  conducted  the  settlement, 
but  at  the  present  moment  admits  them  ;  that  the  zemindars  themselves 
undertook  to  pay  the  revenue  assessed  to  the  plaintiffs,  and  that  the 
defendants,  who  stand  in  the  shoes  of  those  zemindars,  are  under  the  same 
liability,  but  have  repudiated  it  as  allege.!  by  the  plaintiffs.  There  is 
obviously,  therefore,  no  question  between  the  plaintiffs  and  the  Govern- 
ment, but  their  only  dispute  is  with  the  defendants,  who  have  denied  their 
right.  We  have  then  to  examine  Act  XXII I  of  1871  to  see  if  it  contains 
any  prohibition  to  such  a  dispute  baing  made  the  subject  of  determination 
by  a  Civil  Court,  and  in  doing  so  it  is  appropriate  to  bear  in  mind  what 

(1)  1  B.  75. 
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1888       was  Sftid  by  Westropp,  C.  J.,  in  Ravji  Mandlik  v.  Dadaji  Dasai  (1),  that 
FEB.  9.      "an  enactment  of  a  character  so  arbitrary  as  Act  XXIII  of  1871,  which 

purports  to  deprive  the  subject  of  his  right  to  resort  to  the  ordinary  Courts 

APPEL-  of  Justice  for  relief  in  certain  oases,  ought  to  be  construed  strictly,  and  the 
LATE  Court  should  not  extend  its  operation  further  than  the  language  of  the 
CIVIL  Legislature  requires."  (See  also  Gurushidgavda  v.  Rudragavdati)  (2). 

'      It  musfe  be  admitted  that  the  moneys  claimed  by  the  plaintiffs  are  a  grant 

10  A.  396-  of  land  revenue,  which  by  s.  3  of  the  Act  in  question  "  includes  anything 
8  A  W.N.  payable  on  the  part  of  Government  in  respect  of  any  right,"  &o.,  and  that 
(1888)  72.  prima  facie  they  would  come  within  the  prohibitions  of  s.  4  and  the  accom- 
panying provision  of  ss.  5  and  6,  and  the  suit  would  accordingly  be  barred, 
no  sanction  confessedly  having  been  obtained  to  its  institution.  It  remains 
then  to  be  seen  whether  there  is  any  saving  clause  in  the  Act  to  relieve  the 
plaintiffs  from  the  difficulty,  and  it  is  obvious  that  if  s.  9  does  not  help  them, 
there  is  no  other  provision  in  that  will.  It  is  to  be  observed  in  regard  to 
8,  6  that,  [399]  while  a  Civil  Court  may  take  cognizance  of  claims  to  money 
payable  on  the  part  of  Government  in  respect  of  a  right  upon  receiving  a 
certificate,  "  it  shall  not  make  any  order  or  decree  in  any  suit  whatever  by 
which  the  liability  of  Government  to  pay  any  such  pension  or  grant  as 
aforesaid  is  affected  directly  or  indirectly." 

Now  it  seems  to  us  that  taking  s.  6  in  contradistinction  to  s.  9,  the 
kind  of  claim  which  is  contemplated  by  the  former  section  is  one  where,  a 
pension  or  grant  being  admitted  by  Government,  there  are  several  claim- 
ants to  the  right  to  receive  it,  in  whole  or  in  part,  the  merits  of  whose 
respective  claims  may  well  be  adjudicated  upon  by  a  Civil  Court,  for  the 
purpose  of  informing  Government  as  to  the  proper  person  or  persons,  to 
whom,  so  long  as  such  pension  or  grant  is  continued,  it  shall  be  paid, 
though  such  adjudiaation  in  no  way  binds  Government  to  continue,  to 
pay  it.  In  such  a  suit  it  can  readily  be  seen  why  Government  should 
be  regarded  as  having  an  interest  in  the  sense  that,  being  ready  and 
willing  to  pay  the  pension  or  grant,  it  desires  to  pay  it  to  the  right  person. 
Beading  ss.  5  and  6  together,  they  seem  to  us  to  provide  for  two  alternative 
methods  of  treatment  for  claims  of  the  kind  we  have  mentioned  :  first,  by 
application  to  the  Collector  and  by  an  order  made  by  him,  or,  if  he  thinks 
it  more  suitable,  by  a  trial  of  the  claim  in  a  Civil  Court  on  his  certificate. 
In  the  present  case,  however,  the  existence  of  the  grant,  the  right  to  which 
is  claimed  by  the  plaintiffs,  and  the  plaintiffs'  right  thereto,  are  not  only 
not  denied  by  Government,  bub,  on  the  contrary,  they  are  admitted  and 
the  matter  simply  stands  thus,  that  the  plaintiffs,  as  the  assignees  of  the 
Government  revenue  payable  on  certain  land,  whose  right  thereto  is 
admitted  by  Government,  are  primarily  suing  the  defendants,  who  admit- 
tedly are  bound  to  pay  such  revenue  to  somebody,  for  arrears  due  to  them 
as  such  assignees.  Were  the  suit  limited  to  this  relief  merely,  it  would, 
under  the  terms  of  s.  93  of  the  Rent  Act,  lie  exclusively  in  the  Eevenue 
Court.  But  the  defendants,  not  claiming  that  the  land  is  revenue-free, 
have  denied  the  title  of  the  plaintiffs  as  assignees,  and  have  thus  driven 
them  into  a  Civil  Court  to  establish  their  title,  not  as  against  counter- 
claimants  to  the  assignees'  right,  but  as  against  persons  who  withhold 
revenue,  which  is  inoontestibly  payable  by  them,  to  others,  whose  right 
thereto  is  admitted  by  Government.  It  seems  to  us  [400]  that  such  a 
suit  only  lies  in  the  Civil  Court,  that.it  is  one  within  the  spirit  of  s.  9,  and, 
as  such,  is  saved  from  the  prohibition  of  s.  4,  and  that  the  learned  Judge's 


(1)  1  B.  523, 
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view  was  erroneous,  and  that  suit  to  which  the  ruling  of  the  Bombay 
Court  in  Babaji  Hari  v.  Rajaram  Ballab  (1),  upon  which  he  relied 
applies,  is  distinguishable  from  the  present  in  the  particulars  to  which  we 
have  referred. 

We  decree  the  appeal  and,  reversing  the  decree  of  the  Judge,  restore 
that  of  the  first  Court.     The  plaintiffs  to  have  their  costs  in  all  Courts. 

Appeal  decreed. 


10  A,400  =  8  A.W.N.  (1888)  71-13  Ind.  Jur.  73. 

APPELLATE   CIVIL. 
Before  Mr.  Justice  Straight  and  Mr.  Justice  Tyrrell. 

BALMUKAND  (Decree-holder)  v.  PANCHAM  (Judgment-debtor)* 
[17th  February,  1888.] 


Pre-emption— Conditional    decree — Appeal — Purchase-money — Costs- 
Code,  ss.  214,  5S3. 


A  Court  of  first  instance  decreed  a  claim  for  pre-emption  conditionally,  on  the 
pre  emptor  paying  into  Jourt  Rs  125  within  a  specified  period,  and  also  awarded 
the  pre-emptor  Rs.  39-9  3  as  his  coats  in  the  suit.  Within  the  specified  period 
the  pre-emptor  paid  into  Court  the  Rs.  125,  and  subsequently  executed  his  decree 
for  costs,  by  drawing  out  therefrom  the  Rs.  39  9-0.  After  this  the  decree  was 
modified  on  appeal,  the  appellate  Court  raising  the  Rs.  125  payable  as  the  condi- 
tion of  pre-emption  to  Rs.  200,  and  reversing  the  first  Court's  order  as  to  cost. 
Within  the  period  opecifiad  in  the  appellate  Court's  decree  the  pre-emptor  paid 
into  Court  the  further  sum  of  Rs,  75.  Subsequently  the  vendee,  defendant, 
applied  to  the  Court  under  s.  533  of  the  Code  of  Civil  Proaedure  to  have  the 
property  in  suit  restored  to  him,  contending  that  the  pre-emptor  had  failed  to 
pay  the  full  Rs.  200  within  the  prescribed  period. 

Held  by  Straight,  J, ,  affirming  the  judgment  of  Mahmood,  J.,  that  this  conten- 
tion must  fail  ;  that  the  payment  of  Rs.  125  due  under  the  first  Court's  decree 
could  not  be  said  to  have  been  reduced  by  the  pre-emptor  subsequently  executing 
against  the  amount  so  paid  the  order  of  that  Court  in  his  favour  for  costs,  and 
that  the  subsequent  payment  of  Rs. 75  within  the  period  prescribed  by  the  appellate 
Court  satisfied  the  requirements  of  that  Court's  decree,  subject  to  the  judgment- 
debtor's  right  to  recover  ths  costs  realizad  in  execution  of  the  first  Court's  decree. 

Held  by  Tyrrell,  J.,  contra,  that  although  the  pre-emptor  had  once  made  a  pay- 
ment, which  for  a  few  days  was  a  compliance  with  the  first  Court's  decree,  such 
compliance  became  immaterial  when  chit  decree  was  modified  on  appeal,  and  as 
he  had  never  had  in  any  Court  a  credit  tor  Rs.  200,  as  required  by  the  appellate 
Court's  decree,  which  alone  was  the  decree  in  the  cause,  he  had  failed  to  fulfil  the 
condition  essential  to  pre-emption,  and  therefore  the  defendants'  application 
should  be  allowed. 

[R.,  34  A.  596  (597)  =  10  A  L.J.  153=  i5  Ind.  C*s.  337;  D.,  3  P.W.R.  1913.] 

[401]  THIS  was  an  appeal,  under  s.  10  of  the  Letters  Patent,  from  a 
judgment  of  Mahmood,  J. 

The  facts  are  sufficiently  stated  in  the  judgment  of  this  Court. 
Lala  Moti  Lai  Nehuru,  for  the  appellant. 
Lala  Jokhu  Lai,  for  the  respondent. 

MAHMOOD,  J. — The  facts  necessary  for  the  disposal  of  this  appeal 
may  be  briefly  recapitulated  as  follows : — 

One  Musammat  Umedi  Kuar,  by  a  sale-deed  executed  on  the  10th 
July,  1883,  sold  the  property  now  in  suit  in  favour  of  Balmukand,  fche 

*  Appeal  No.  7  of  1887  under  s.  13,  Letters  Patent. 
(1)  1  B.  75, 
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1888        appellant  before  me.     That  sale  appears  to  have  been  made  in  contraven- 

FEB  17      ^on  °*  tne    Pre-emptive    right    possessed  by   Pancham,   the  respondent 

'     '     before  mo,  and  he  sued  for  the  enforcement  of  that  right,  and  on  the  20fch 

APPEL-     December,  1883,  obtained  a  decree  awirding  him  the    pre-emptive   right 

LATE       an<^  possession  of  the  property  on  payment  of  a  sum  of  Rs.  125,  together 

p  with  costs.     From  that  decree  an  appeal  was  preferred  by  the    purchaser, 

UIVIL.      Balmukand,  and  the  lower  appellate  Court,  which  had  to  deal    with    that 

10  A.  400=  case,  decreed  the  appeal  so  far  as  to  increase  the  sum  of  Rg.  125  to  Rs.  200 

8  A.W.N.    as  consideration  of  the  sale,  and  in  regard  to  costs  that  Court  decreed  that 

(1888)  74-   the  parties  should  pay  their  own  costs.     The   decree    specified    that   the 

13  Ind,  Jar.  sum  of  Rs.  200  was  to  be  deposited  by  the  pre-amptor  within  a  month  of 

73.         the  time  when  that  Court's  decree  would   become  final,  by  which  it  must 

be  understood,  as  has  been  held  in  more  than  one  ruling,  to  be  the  date 

upon  which  the  period  of  limitation  for  an  appeal  would  expire. 

In  the  meantime  it  appears  that  Pancham,  respondent,  having  obtain- 
ed the  decree  of  the  first  Court  dated  the  20th  December,  1883,  went 
with  Rs.  125  to  the  Court  which  passed  that  decree,  on  the  loth  January, 
1884,  and  on  that  date  deposited  the  sum  of  Rs.  125  which  that  decree 
directed.  The  deposit  was  undoubtedly  within  the  time  allowed  by  that 
decree,  and  there  is  no  question  that  it  was  a  valid  deposit  of  the  purchase- 
money.  But  the  decree  under  which  the  deposit  was  made  also  awarded 
costs  amounting  to  Rs.  39-9-0  to  Pancham,  and  it  appears  that  subsequent- 
ly, by  executing  that  decree,  he  realized  the  sum  last  mentioned  from  the 
Court  on  the  5th  March,  1884.  Both  these  facts  [402]  are  antecedent, 
of  course,  to  the  appellate  Court's  decree  of  the  18th  April,  1884.  It  then 
appears  that,  in  obedience  to  the  latter  decree,  the  said  Pancham  deposited 
a  sum  of  Rs.  75  on  the  14th  May,  1884,  in  order  to  make  up  the  earlier 
deposit  of  Rs.  125  up  to  the  sum  of  Rs.  200  as  required  by  the  appellate 
Court's  decree. 

Certain  proceedings  then  appear  to  have  taken  place  in  the  Court  of 
first  instance  to  which  it  is  not  necessary  to  refer  beyond  saying  that 
they  led  to  an  application  for  review  of  judgment  preferred  by  Balmukand, 
the  present  appellant,  to  the  lower  appellate  Court,  praying  for  review  of 
that  Court's  decree  of  the  18th  April,  1884.  The  application  appears  to 
have  been  granted,  and  the  decree  of  the  18th  April,  1884,  was  consider- 
ably modified  in  respect  of  the  order  as  to  costs  and  such  modification  is 
indicated  in  the  order  passed  upon  review  dated  the  3rd  February,  1885. 
It  is  the  decree  as  modified  by  this  last-mentioned  order  in  respect 
of  which  Balmukand  presented  the  application  from  which  this  appeal 
has  arisen.  The  application  was  made  on  the  6th  June,  1885,  praying 
that  the  property  in  respect  of  which  Pancham  had  succeeded  in  enforcing 
pre-emption  might  ba  restored  to  the  applicant,  because  Pancham  had  not 
deposited  the  whole  amount  of  Rs.  200  within  the  period  limited  either 
by  the  decree  of  the  18th  April  1884,  or  by  the  amended  decree  of  the 
3rd  February  1885,  inasmuch  as  he  had  taken  away  the  sum  of  Rs.  39-9-0 
as  costs  under  the  decree  of  the-  first  Court  dated  the  20th  December, 
1883,  which  decree,  as  I  have  already  mentioned,  had  been  modified  by 
the  lower  appellate  Court  as  to  costs. 

Both  the  Courts  have  rejected  this  contention  upon  the  ground  that, 
under  the  circumstances  of  the  case,  Pancham,  the  pre-emptor,  had 
fulfilled  the  conditions  of  the  lower  appellate  Court's  decree  in  respect  of 
the  deposit  of  Rs.  200. 

I  am  of  opinion  that  the  conclusion  at  which  the  lower  Courts  have 
arrived  is  sound  under  the  circumstances  of  this  case.  In  the  first  place, 
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the  first  Court's  decree  of  the  20th  December,  1883,  was  duly  obeyed  by  the       1888 
pre-emptor  Pancham  when   he   made  the  deposit  of  Bs.  125  on  the  15th     FEB.  17. 

January,    1884,  and  it  was  in  due  obedience  to   that  same  decree  that  he 

realized  the  sum  of  Bs.  39-9-0  on  the  5th  March,  1884,  as  the  cost  of  the     APPEL- 
litigation  to  which  he  [403]  was  declared  entitled  by  that  Court's  decree.       LATE 
The  lower  appellate  Court's  decree  of  the  18bh  April,  1884,  which  increased      QlVIL 

the  amount  of  Bs.  125  to  the  sum  of  Bs.  200,  was  also  duly  obeyed  by ' 

Pancham,  the  pre-amptor,  when  he  made  the  additional  deposit  of  Bs.  75   10  A.  400- 
on  the  14th  May,  1384.     The  effect  of  such  deposit  was  that,  as  a  matter    8  AWN. 
of  fact,  Bs.  200  were  deposited   in   obedience  to   the   decree   of  the  18th   (1888)  74= 
April,  1884,  which  decree  in  this  respect  was  not  modified  by  the   decree  13  Ind.  Jur. 
passed  on  review  dated  3rd  February,  1885.  73. 

What  is  argued  now  is  simply  the  question  that  because  on  the  5th 
March,  1884,  Pancham,  the  pre-emptor,  took  away  the  sum  of  Bs.  39-9-0 
in  execution  of  the  decree  of  the  20th  December,  1883,  it  was  his  duty,  in 
obeying  the  decree  of  the  appellate  Court  of  the  18th  April,  1884,  to  have 
deposited  on  the  14th  May,  1884,  not  only  the  sum  of  Bs.  75  but  also  the 
sum  of  Bs.  39-9-0  which  he  had  already  taken  away  as  I  have  mentioned. 
It  appears  to  me  that  this  contention  involves  a  conclusion  between  two 
different  matters  which  require  consideration  in  this  case.  Whether  or 
not  the  order  whereunder  Pancham  took  away  Bs.  39-9-0  on  the  5th  March, 
1884,  was  a  legal  and  valid  order  is  one  question,  and  the  question 
whether  the  deposit  of  Bs.  125  made  on  the  15th  January,  1884,  and  the 
additional  deposit  of  Bs.  75  made  on  the  14th  May,  1884,  did  or  did  not 
amount  to  a  deposit  of  Bs.  200  within  the  meaning  of  the  appellate 
Court's  decree,  is  another.  It  is  only  the  last  question  I  am  called  upon 
to  consider.  I  hold  that  the  lower  appellate  Court's  decree  being  dated  the 
8th  April,  1884,  and  the  two  deposits  aggregating  to  Bs.  200  having  been 
made  within  the  time  fixed,  the  pre-emptor  did  not  forfeit  the  pre-emptive 
rights  which  had  been  declared  in  this  favour  by  that  decree.  The  terms 
of  s.  214  of  the  Code  which  relate  to  such  matters  contain  no  provisions 
that  under  conditions  of  this  character  the  right  already  established, 
proved,  and  decreed  should  be  vitiated  simply  because  by  an  order  of  the 
Court,  erroneous  or  not,  a  portion  of  the  price  deposited  was  returned  in 
execution  of  a  decree.  It  is  not  necessary  for  me  to  decide  any  question  as 
to  the  order  whereunder  Bs.  39-9-0  were  taken  by  Panoham,  but  I  think  I 
may  say,  that  in  circumstances  such  as  these,  it  is  likely,  there  is  still 
open  to  the  present  purchaser  Balmu-[404]kand,  appellant,  the  remedy 
to  obtain  restitution  of  the  sum  of  Bs.  39-9-0  which  Pancham  took  away 
under  the  order  of  the  Court,  and  that  such  remedy  could  be  obtained  by 
him  under  the  appellate  decree  of  the  18th  April,  1884,  amended  as  it  was 
on  the  3rd  February,  1885.  Upon  the  general  principles  relating  to  the 
doctrine  of  restitution,  I  need  only  refer  to  the  case  of  Jasiuant  Singh  v. 
Dip  Singh  (1).  This  being  so,  I  do  not  think  that  the  plea  urged  on 
behalf  of  the  appellant  is  sustainable.  I  dismiss  this  appeal  with  costs. 

The  defendant  appealed  from  this  decision  under  s.  10  of  the  Letters 
Patent. 

The  parties  were  represented  as  before. 

JUDGMENT. 

STRAIGHT,  J. — I  concur  with  my  brother  Mahmood's   judgment  in 
Single  Bench.  It  seems  to  me  that  when  the  Munsif  accepted  the  Bs.  125 

(l)  7  A.  432. 
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on  the  15th  of  January,  1884,  as  satisfying  the  condition  contained  in  the 
decree  of  the  20th  December,  1883,  and  put  the  pre-emptor  in  possession, 
the  purchase-price  directed  thereby  to  be  paid  must  be  taken  to  have  been 
then  and  there  pro  tanto  discharged,  and  the  payment  ought,  in  my  opinion, 
to  hold  good,  in  any  event,  as  and  for  the  full  amount  of  Es.  125.  The  fact 
that  upon  another  application  and  by  way  of  executing  the  decree,  which 
by  the  payment  of  the  Ks.  125  bad  become  absolute  in  favour  of  the  pre- 
emptor  and  so  capable  of  execution  for  his  costs,  a  sum  of  Ks.  39-9-0  was 
on  the  5th  March,  1884,  paid  to  the  decree-holder  in  respect  of  such  costs, 
does  not  appear  to  me  to  alter  or  qualify  the  nature  of  such  payment  any 
more  than  could  be  the  case  where  a  debtor  who  has  paid  a  sum  of  money 
to  his  creditor  for  the  liquidation  of  a  specific  debt,  which  is  accordingly 
written  off  as  specified,  can  be  said  to  reduce  such  payment  by  the  amount 
of  any  subsequent  loan  taken  by  him  from  the  creditor.  Qua  the  Munsif's 
Court  which  admitted  the  decree  to  execution  on  payment  of  the  Rs.  125, 
the  whole  amount  was  held  to  the  credit  of  the  vendee  from  the  15th 
January,  1884,  to  the  1st  of  March,  1884,  and  he  might  have  withdrawn  it 
at  any  moment.  On  the  1st  of  March  it  stood  as  money  belonging  to  the 
vendee,  against  which  the  pre-emptor  was  entitled  to  execute  for  his  costs, 
and  that  the  [305]  Court  so  regarded  it  is  evident  by  its  first  paying  out 
the  Ea.  39-9  and  subsequently  receiving  the  Es.  75  on  the  14th  May,  1884, 
as  sufficiently  making  up  the  Es.  200,  which  the  appellate  Court  had 
found  to  be  the  true  price  and  had  called  upon  the  pre-emptor  to  deposit. 
The  Court  having  accepted  the  Es.  75  as  satisfying  the  requirements  of 
the  appellate  decree,  it  would,  in  my  opinion,  be  most  inequitable  to  hold 
that  it  did  not,  more  particularly  as  the  pre-emptor  has  in  the  proceedings 
the  subject  of  the  present  appeal,  expressed  his  willingness  to  refund  the 
costs  he  realized,  and  for  aught  that  appears  to  the  contrary,  has  all  along 
been  ready  to  do  so.  In  dealing  with  the  appellate  decree,  I  think  the 
Courts  were  justified  in  regarding  the  Eg.  125,  paid  in  compliance  with 
the  Munsif's  decree,  as  a  payment  to  that  amount  on  account  of  the 
Es.  200  subsequently  ordered  to  be  paid  by  the  appellate  Court,  and  as  in 
no  way  involved  in  distinct  questions  arising  between  the  parties  in  reference 
to  costs.  I  am  not  prepared,  therefore,  to  hold  that  the  Courts  below, 
whose  orders  my  brother  Mahmood  has  upheld,  were  wrong  in  taking  the 
view  that  there  had  been  no  default  on  the  part  of  the  pre-emptor,  and  I 
therefore  dismiss  the  appeal  with  costs. 

TYRRELL,  J.— On  the  20th  December,  1883,  Pancham,  respondent, 
got  a  decree  under  s.  214  of  the  Civil  Procedure  Code,  enforcing  his  right, 
of  pre-emption  as  against  Balmukand,  appellant,  on  condition  of  his  pay- 
ing Es.  125  as  purchase-money  within  a  specified  time.  This  decree  also 
awarded  Es.  39-9-0  as  costs  by  Balmukand  to  Panoham. 

On  the  15th  January,  1884,  Pancham  paid  this  purchase-money  of 
Es.  125  into  Court  and  obtained  from  the  Court  possession  of  the  estate 
in  suit. 

On  the  5th  March,  1884,  Pancham  drew  out  of  the  hands  of  the  Court 
Es.  39-9-0  from  the  purchase-money  he  had  deposited,  reducing  it  thus  to 
a  sum  of  Es.  85-7-0. 

On  the  18th  April,  1884,  the  appellate  Court,  on  the  appeal  of  the 
vendee  Balmukand,  decreed  that  the  true  purchase-money  payable  to  the 
latter  by  Pancham  was  Es.  200  instead  of  Es.  125,  and  it  cancelled  the 
award  of  Es.  39-9-0  as  costs  payable  by  Balmukand  to  Pancham.  By  this 
decree  then,  which  is  the  only  [406]  decree  to  be  looked  to  in  the  execu- 
tion of  the  case,  Pancham's  possession  of  the  estate  was  made  conditional 
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on  his  putting  the  Court  executing  the  decree  in  a  position  to  pay  over       1888 

E3.  200,  and  no  less  sura,  to  Balmukand.     Now  at  the  date  of.  this  decree  FEB.  17. 
Pancham  had  a  credit  by  way  of   deposit  in  the   Court  of  first   instance 

which  was  charged  with  executing  the  decreee.to  the  amount  of  Es.  85-7-0  APPEL- 


LATE 
On  the  13fch  May,  1884,   he  deposited  Bs.  75  only,  making  a  total     p 

deposit  of  Ks.  160-7-0  only  as  the  purchase-money  of  the  estate.     On  the 

3rd  February,  1885,  it  was  brought  to  the  notice  of  the  appellate  Court  that  10  A.  400  = 

its  decree  of  the  18fch  April,  1884,  had  omitted  to  provide  for  the  costs  of  5  A.W.N, 

the  vendee  on  the  contingency  of  the  pre-emptor  not  paying  the  purchase*   (1888)  71  = 

money.     The  Court  amended  its  decree  by  declaring  that  the  pre-emptor  13  ind.  Jar. 

failing  to  pay  the  purchase-money  deoreed  should  pay  the  vendee  Bs.  36-11-0        73, 

as   his   costs.     It  is  obvious   that  the  appellate  Court  would  not  have 

allowed  this  motion  for  review,  which  would  have  been  futile  and  super- 

fluous, if  it  had  regarded  Pancham  as  having  complied  with  its  order  by 

depositing  Bs.  75,  only  as  mentioned  above.     On  the  6th  June,  1885,  the 

vendee  Balmukand  applied  to  the  Court,  under  s.  583  of  the  Civil  Procedure 

Code,  to  have  the  property  restored  to  him*  in  consequence  of  Pancham's 

failure  to  pay  the  full  purchase-money  within  the  decretal  period.     Both 

the  Courts  below,  and  Mahmood   J.,  here,    sitting  in  jurisdiction   over 

second  appeals  of  small  value,  have  held  that  Pancham  had  complied  with 

the  decree  ordering  him  to  pay  Bs.  200  aa  purchase-money  to  Balmukand. 

The  main  reason  for  this   view  seems  to  be  that  Pancham  did  actually 

once  make  a  payment  which  at  the  moment,  and  for  a  few  days,  was  a 

compliance  with   the  decree  of  the  Court  of  first  instance.     But  it  seems 

to  me  to  be  undeniable  that  Panoham  has  never  complied  with  the  decretal 

condition  of  the  true  decree  in  the  case,  the  decree  directing  payment  of 

Bs.  200.    The  decree  of  the  Court  of  first  instance  passed  out  of  existence 

on  the  18th  April,  1884,  and  we  need  not  consider  whether  the  pre-emptor 

may  have  complied    with    its    terms  or  not.     It  seems  to  me  to  be 

undeniable  that  the  pre-emptor  has  not  at  any  moment  of  time  from  the  date 

[407]  of  the  institution  of  his  suit,  to  the  present  hour,  had  a  credit  in 

any  Court  for  Bg.  200,  and  that  he  has,  therefore,  failed  to  fulfil  the  con- 

dition essential  to  his  possession  of  the  vendee's  estate  under  the  decree  in 

the  suit.     I  fail  to  see  how  his  profession  of  willingness  now,  to  complete 

the  payment  long  after  the  expiry  of  the  decretal  period,   can   alter  his 

position  for  the  better  in  this  respect. 

Under  these  circumstances,  I  think  the  Courts  below  were  wrong, 
but  as  my  brother  Straight's  decree  is  decisive  of  the  appeal  to  the  con- 
trary, it  is  unnecessary  to  formulate  the  order  which,  from  my  point  of 
view,  should  have  been  made  in  the  case. 

Appeal  dismissed, 
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MABCH  a.  APPELLATE   CIVIL. 

APPEL-  Before  Sir  John  Edge,  Kt.t  Chief  Justice,  and  Mr.  Justice  Tyrrell 
LATE 

CIVIL.  BAMADHIN  AND  ANOTHER  (Plaintiffs)  v.  MATHURA  SINGH 

10  l"lo7  =  AND  OTHERS  (Defendants')*     [2nd  March,  1888.] 

8  A.H.N.     Hindu  Law— Hindu  widow—Gilt  by  Hindu  widow  of  Tier  own  interest  and  that  tf 
(1888)  79=  consenting  reversions? . 

13;Ind.  Jar,  A  Hindu  widow  in  possession  can,  with  the  consent  of  a  reveisioner,  make  a 

232,  valid  gift  which  will  operate  so  far  as  the  interest  of  the  widow  and  that  of  the 

consenting  reversioner  are  concerned.     Rani  Srimuty  Dibeali  v.  Bany   Koond 
Luta  (1),  Eooer  Goolab  Singh  v.  Rao  Kurun  Singh  (2),Sia  Dasi  v,   Gur  Sahai 
(3),  and  Raj  Bullubh  Sen  v.  Oomesh  Chunder  Rooe  (4),  referred  to. 
Ramphal  Rai  v.  Tula  Kuari  (5),  distinguished. 

ONE  Lachman  Singh  died  some  years  ago  leaving  a  widow  Dharm 
Knar,  and  a  daughter,  Piari  Kuar.  He  was  possessed  of  an  eight-anna 
share  in  mauza  Kharsa  and  sofoe  houses  and  gardens.  On  his  death  his 
widow  inherited  the  same,  and  her  name  was  recorded  in  respect  thereof. 
On  25feh  March,  1879,  she  executed  a  deed  of  gift  of  the  property  in  favour 
of  one  Himmut  Singh,  a  son  of  her  daughter,  Piari  Kuar.  It  was  stated 
in  the  deed  that  the  gift  was  made  with  the  consent  of  Piari  Kuar.  Dharm 
Kuar  died  in  September,  1879.  leaving  her  daughter  and  sons  by  her, 
viz.,  the  said  Himmat  Singh  and  Bhawani  Singh. 

[408]  By  a  sale-deed  dated  26th  June,  1879,  Himmut  Singh  conveyed 
half  of  the  eight-anna  share  in  the  mauza  to  the  plaintiffs  in  considera- 
tion of  Es.  7,700.  Soon  after  this  Himmut  Singh  died,  and  he  could 
not  therefore  get  the  sale-deed  registered. 

After  his  death  the  plaintiffs  applied  to  the  Revenue  Court  for  entry 
of  their  names  in  respect  of  the  four-anna  share  conveyed  to  them,  but  on 
the  objection  of  the  minor  son  of  Himmut  Singh  the  application  was  re- 
fused. Plaintiffs  thereupon  instituted  this  suit  for  possession  of  the  said 
four  annas  with  mesne  profits,  against  Mathura  Singh,  the  minor  son  of 
Himmut  Singh,  Piari  Kuar,  and  Bhawani  Singh,  brother  of  Himmut 
Singh. 

Mathura  Singh  contended  that  Dharm  Kuar  was  not  competent  to 
make  the  gift,  and  on  the  death  of  Dharm  Kuar  the  entire  estate  devolved 
on  Piari  Kuar,  and  the  sale-deed  executed  by  Himmut  Singh  became  void 
on  the  death  of  Dharm  Kuar. 

Piari  Kuar  also  contested  the  suit  on  the  above  grounds,  but  she  had 
in  a  previous  suit  admitted  that  the  gift  by  her  mother  was  made  with 
her  consent. 

The  Subordinate  Judge  holding  that  property  inherited  by  a  Hindu 
•widow  cannot  be  alienated  by  her,  and  relying  on  Ramphal  Rai  v.  Tula 
Kuari  (5)  dismissed  the  suit.  Plaintiff  appealed  and  defendants  contended 
that  the  only  interest  that  passed  under  the  gift  was  the  life-interest  of 
the  widow,  and  that  the  consent  by  the  daughter  to  the  gift  by  her  mother 
would  not  affect  her  interest.  It  was  further  contended  that  there  could 
be  no  gift  by  the  daughter  of  her  reversionary  interest. 

*  First  Appeal,  No.  10  of  1686  from  a  decree  of  Munshi  Kulwant  Prasad,  Subordi- 
nate Judge  of  Cawnpore,  dated  the  19th  February,  1866. 
(1)  4  M.  I,  A.  292.        (2)  14  M.  I,  A.  176.         (3)  3  A.  362.      (4)  5  C.  44,     (5)  6  A.  116. 
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Hon.  T.  Conlan  and  Hon.  Pandit  Ajudhia  Nath,  for  the  appellants.  1888 

Babu  Jogindro  Nath  Chaudhri,  for  the  respondents.  MARCH  2. 

JUDGMENT.  A— L. 

EDGE,  C.  J.,  and  TYRRELL,  J. — This  is  an  action  for  possession  of 
a  four-anna  share  and  for  mesne  profits. 

The  case  of  the  plaintiff  is  that  one  Dharam  Kuar,  the  Hindu  widow  CIVIL. 
of  Lachman  Singh,  on  the  25th  March,  1879,  with  the  consent  of  her  IQA.  107= 
daughter  Peari  Kuar,  a  defendant,  made  a  gift  of  an  eight-anna  zamin-  s  A  W.N 
dari  share  to  Peari  Kuar's  son  Himmat  Singh,  and  that  on  the  26th  July,  (1333)  ygl 
1879,  Himmat  Singh,  having  obtained  [409]  possession,  sold  a  four- anna  13  indi  jup< 
share  of  the  eight  annas  to  the  plaintiff  for  B3.  7,700.  The  plaintiffs  232 
applied  m  1880  or  1881  for  mutation  of  names.  That  application  was 
successfully  resisted  by  Himmat  Singh's  son  Mathura  Singh.  Mafchura 
Singh  was  the  original  defendant  in  the  action.  After  the  commancemenb 
of  the  action,  Peari  Kuar,  Himmat  Singh's  mother,  and  Bhawani  Singh, 
a  son  of  Peari  Kuar  and  brother  of  Himmat  Singh,  were  made 
defendants.  It  is  here  admitted  on  the  arguments  that  Peari  Kuar  did 
in  fact  consent  to  the  gift  whichfwas  mide  by  Dharam  Kuar,  and  not 
only  consented  to  the  gift  by  Dharam  Kuar  of  her  life-interest  but 
also  of  the  life-interest  of  Peari  Kuar.  It  could  not  have  been  contended 
on  the  evidence  in  this  case  that  Peari  Kuar  did  not  consent  to  that 
extent.  We  have  before  us  the  written  statement  which  was  filed  by  Peari 
Kuar  in  the  case  of  Modho  Singh  and  gthers  on  25th  July,  1879.  That 
statement,  as  explained  by  Peari  Kuar's  evidence,  is  conclusive  on  the  point, 
and  corroborates  the  statement  contained  in  the  deed  of  gift  of  March,  1879. 
Dharam  Kuar  died  in  September,  1879.  On  these  facts  it  has  been  contended 
that  the  only  interest  which  passed  under  the  deed  of  gift  to  Himmat  Singh 
was  the  life-interest  of  Dharam  Kuar,  and  that  the  consent  of  Peari  Kuar 
to  the  gift  made  by  her  mother  would  not  affect  Peari  Kuar's  interest.  It 
has  also  been  contended  that  there  could  be  no  gift  by  Peari  Kuar  of  her 
reversionary  interest ;  as  she  could  not  give  possession  of  the  property  at 
the  time  of  the  gift  in  1879.  The  Subordinate  Judge  found  in  favour  of 
the  defendant  on  the  ground  that  Dharam  Kuar  had  no  power  to  make  the 
gift,  and  that  Peari  Kuar  was  not  comptent  to  give  her  consent  if  in  fact 
she  had  done  so,  and  he  relied  in  support  of  that  finding  in  law  on  the  case 
of  Bamdhal  Bai  v.  Tula  Kuari  (1).  The  case  there,  was  one  in  which 
another  reversioner  was  impeaching  a  gift  made  by  a  Hindu  widow  in 
possession  with  the  consent  of  her  then  next  reversioner.  That  case  would 
no  doubt  have  a  bearing  on  the  present,  if  it  were  necessary  for  us  to  decide, 
whether  or  not  the  plaintiffs  became  entitled  to  more  than  the  life-inter- 
ests of  Dharam  Kuar  and  Peari  Kuar.  In  this  case  we  have  only  to  consider 
whether  the  plaintiffs  were  entitled  to  possession  and  to  the  mesne  profits 
claimed,  and  we  are  invited  only  to  consider  (410]  that  question.  We 
have  not  here  to  consider  who  will  be  the  person  entitled  to  the  four-annas 
share  on  the  death  of  Peari  Kuar.  That  is  a  question  which  we  leave  to 
be  decided  in  a  further  action  when  the  time  comes.  We  are  of  opinion 
that  it  is  quite  clear  that  a  Hindu  widow  in  possession  can,  with  the  consent 
of  a  reversioner,  make  a  valid  gift,  which  will  operate  so  far  as  the  interest 
of  the  widow  and  that  of  the  consenting  reversioner,  in  this  case  Peari  Kuar, 
are  concerned.  It  appears  to  us  that  that  is  the  principle  to  be  found  in  the 
judgment  in  the  Privy  Council  case  of  Rany  Srimuty  Dibeah  v.Eany  Koond 

•  i  .  '    •  • 

(1)  6  A.  116. 
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Luta  (1)  and  in  the  judgment  of  the  Privy  Council  in'Kcoer  Goolab  Singh 
v.  Rao  Kurun  Singh  (2).  The  judgment  of  this  Court  in  Sia  Dasi  v. 
Our  Sahai  (3)  and  in  the  judgment  of  the  Calcutta  High  Court  in  Raj 
Bullubh  Sen  v.  Oomsh  Chunder  Rooz  (4)  support  the  view  of  the  law 
which  we  hold. 

There  is  uncontradicted  evidence  here  that  the  sale- deed  of  the  2 
July,  1879,  was  a  genuine  sale-deed  and  that  the  consideration  therein 
mentioned  passed.     We  find  as  a  fact  that  the  sale  of  26th  July,  1879, 
was  a  genuine  sale,  and  that  the  consideration  mentioned  in  the  sale-deed 
passed. 

The  plaintiffs  are  entitled  to  the  possession  of  the  four-annas  share 
at  least  for  the  life-time  of  Peari  Kuar  ;  they  are  also  entitled  to  mesne 
profits  as  against  Mathura  Singh,  defendant,  from  the  cotnmenoe.m3nt  of 
the  suit  to  the  date  of  our  decree.  We  decree  accordingly,  and  we  direct 
an  enquiry  under  s.  212  of  the  Code  of  Civil  Procedure  to  be  made  by  the 
Subordinate  Judge  as  to  the  amount  of  mesne  profits  and  direct  him  to 
report  to  us,  when  we  will  make  further  orders.  The  appeal  so  far  will, 
be  allowed  with  costs.  We  aake  no  declaration  as  to  the  title  of  the 
rights  of  the  parties  at  the  death  of  Peari  Kuar. 

Appeal  decreed. 


10  A.  411  =  8  AW, N.  (18381  149, 
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[411]  Before  Sir  John  Edge,  Et.,  Chief  Justice,  and  Mr.  Justice 

Mahmood. 


KAM  NARAIN  (Defendant)  v.  BISHESHAR  PBASAD  (Plaintiff).* 
[27th   March,   1888,] 

Civil  Procedure  Code,  s.  13,  Explanation,  v.— Joint  Hindu  family— Suit  against  two 
members— Second  suit  against  third  member—Res  judicatz. 

The  plaintiff  sued  the  father  and  brother  of  defendant  foe  trespass  to  a  wall. 
His  right  to  the  wall  was  denied,  but  he  obtained  a  decree.  On  executing  the 
decree  he  was  resisted  by  the  defendant,  who  claimed  the  wall  as  bis  ancestral 
property  and  alleged  that  he  was  no  party  to  the  suit  in  which  decree  had  been 
obtained  against  his  father  and  brother.  His  claim  was  registered  aa  a  suit 
under  s.  331  of  the  Code  of  Civil  Procedure.  Plaintiff  contended  that  defend- 
ant was  concluded  by  the  decree  obtained  against  his  father  and  brother. 

Held  that  a  Hindu  eon  in  a  joint  family  becomes  entitled  by  reason  of  his 
birth  and  in  his  own  right,  a  right  which  he  can  enforce  against  his  father  ;  he 
does  not  claim  under  his  father  within  the  meaning  of  s.  13  the  Civil  Proce- 
dure Code. 

Held  also  that  the  defendants  in  the  former  suit  did  not  claim  any  right  in 
common  for  themselves  and  others  within  the  meaning  of  Explanation  V  of 
6.  13  of  the  Code  of  Civil  Procedure. 

'The  case  of  Narayan  Gap  Habbu  v.  Panduranga  Qanu  (5)  distinguished. 

[F.,— 29  A.  1-3  A.L.J.  644  =  A.W.N.  (1906)  242  ;  R,,  27  A.  37  (45)  =  2  A.L.J.  237*1 
C.L.J.  46  ;  (1913)  M.W.N.  96  (99)  =  24  M.L.J.  79  !  D.,  141  P.R.  1908.] 

BISHESHAR  Prasad  sued  two  members  in  a  joint   Hindu   family  for 
trespass  to  a  certain  wall.     These  members  were  the  father,  Ghhotu,  and 

«   Second  Appeal,  No.   1978  of  1886,  from  a  decree  of  C.  Donavan,  Esq.,  District 
Judge  of  Benares,  dated  the  4th  September,  1886,  reversing  a  decree  of  Pandit  Bajnatb, 
Munsif  of  Benares,  dated  One  17th  April,  1886, 
(1)  4  M,  I, A.  292.      (2)  U  M,  I.A.  176.       (3)  8:  A,  362.       (4)50.44.       (5)  6  B.  685. 
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one  of  his  sons,  Earn  Prasad.  They  alleged  that  the  wall  did  not  belong 
to  the  plaintiff,  but  to  them.  The  dispute  was  referred  to  arbitration, 
and  the  arbitrator  decided  in  favour  of  the  plaintiff,  who  obtained  a 
decree  in  accordance  therewith.  When  the  plaintiff  took  out  execution 
of  his  decree,  he  was  resisted  by  Ram  Narayan,  the  second  son  of  Ohhotu, 
on  the  ground  that  the  wall  was  aneestral  property,  and  he  was  no  party 
to  the  decree  obtained  against  his  father  and  brother.  The  result  of  this 
obstruction  was  the  registration  of  Bam  Narayan's  claim  as  a  suit 
between  the  plaintiff  and  him.  The  plaintiff  pleaded  res  judicata,  this 
plea  being  founded  on  the  decree  he  had  obtained  against  Ghhotu  and 
Bam  Prasad.  The  Court  of  first  instance  disallowed  his  plea,  and  found 
that  the  wall  did  not  belong  to  the  plaintiff,  and  altered  the  former  decree. 
On  appeal  by  the  plaintiff  the  lower  appellate  Court  held  that  the  former 
decree  was  binding  on  Bam  Narayao,  defendant,  [412]  and  reversed  the 
decree  of  the  first  Court  in  this  case  in  so  far  as  it  altered  the  Former  decree. 

The  defendant  appealed  to  the  High  Court. 

Hon.  T.  Conlan  and  Munshi  Sukhram,  for  the  appellant. 

Mr.  Hoivell  and  Munshi  Juala  Prasad,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J. — The  nlamtiff  in  this  suit  had  in  a  previous  suit  sued 
a  father  and  son,  alleging  that  they  had  wrongfully  opened  a  door  in  a  cer- 
tain wall  which  stood  on  his  land.  That  was  really  an  act  of  trespass. 
The  defendants,  amongst  other  defences,  alleged  that  the  wall  in  question 
was  their  property  and  stood  on  their  land.  The  matter  was  referred  to 
an  arbitrator.  The  plaintiff  got  an  award  in  his  favour  and  on  that  award 
a  decree  was  passed  on  the  26th  September,  1885.  The  defendant  in  this 
action  opposed  the  execution  of  the  decree  upon  that  award  and  on  the 
ground  that  he  was  no  party  to  the  action.  It  appears  that  the  defendants 
in  the  former  action  and  the  defendant  in  this  action  were  and  are 
members  of  a  joint  Hindu  family ;  one  of  the  defendants  in  the  former 
action  being  the  father,  the  other  being  the  son.  The  lower  appellate 
Court  considered  that  this  case  cams  within  Explanation  V  of  s.  13  of  the 
Code  of  Civil  Procedure,  and  held  that  the  present  defendant  was  conclud- 
ed by  the  findings  of  the  arbitrator,  although  personally  he  had  not  been  a 
party  to  the  former  action  or  award.  The  lower  appellate  Court  also 
found  that  the  present  defendant  was  aware  of  the  proceedings  which 
were  being  taken  in  the  former  action.  I  think  that  we  should  be 
careful  in  applying  Explanation  V  of  s.  13  of  the  Code  of  Civil  Proce- 
dure, and  that  the  explanation  should  not  be  applied  to  any  case 
which  does  not  come  within  the  very  wording  of  that  explana- 
tion. Tbe  defendants  in  the  former  action  did  not  claim  any  right  in 
common  for  themselves  or  others  within  the  meaning  of  Explanation  V. 
What  they  said  was,  you  cannot  maintain  your  action  because  the  wall  is 
ours.  They  said  nothing  about  other  persons  being  equally  interested  in 
the  wall,  nor  does  it  appear  that  they  wore  sued  or  defended  the  action  as 
representatives  of  the  family.  Mr.  Juala  Prasad  for  the  respondent  frankly 
admitted  that  Explanation  V  did  not  apply  to  this  case.  We  think 
it  does  not.  He,  however,  contended  that  s.  13  of  the  Code  of  Civil 
Procedure  did  apply.  The  parties  here  were  [413]  not  the  same  parties 
as  those  in  the  former  action,  nor  can  the  defendant  here  be  said  to  claim 
under  either  of  the  defendants  in  the  former  action.  The  Hindu  son  in  a 
joint  family,  as  I  understand  the  law,  becomes  entitled  by  reason  of  his 
birth  and  in  his  own  right,  to  a  right  which  he  can  enforce  against  his  father. 
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He  does  not  claim  under  his  father  within  the  meaning  of  s.  13  of  the 
Code  of  Civil  Procedure.  A  person  is  said  to  claim  under  another  when 
he  derives  his  title  through  that  other  by  assignment  or  otherwise.  We 
have  been  pressed  with  the  case  of  Narayan  Gop  Habbu  v.  Pandurang 
Ganu  (1).  In  that  case  the  learned  Judges  found  that  the  other  members 
of  the  Hindu  family  whom  they  held  to  be  bound  by  the  previous  proceed- 
ings had  been  actually  assenting  members  of  the  Hindu  family,  who 
had  assisted  in  the  previous  proceeding  the  manager  of  the  Hindu  family. 
They  evidently  treated  that  manager  as  a  person  who  had  conducted  the 
previous  litigation  as  the  representative  and  on  behalf  of  the  whole  family. 
Here  the  only  thing  that  appears  is  that  the  present  defendant  knew  that 
the  previous  action  and  arbitration  was  going  on.  We  have  also  been 
presssed  with  cases  in  which  it  has  been  held  that  a  decree  obtained  against 
a  Hindu  father  for  a  debt,  is  binding  against  the  other  members  of  a  Hindu 
family.  Those  cases  are  not  analogous  to  the  present.  They  depend,  I 
think,  more  on  the  obligation  of  a  Hindu  son  to  pay  his  father's  debts  not 
improperly  incurred,  and  upon  the  presumption  in  some  of  those  cases 
that  the  action  was  brought  against  the  father  as  the  representative  of  the 
family  and  the  family  property.  On  the  face  of  this  case  I  see  no  such 
presumption.  In  fact,  if  the  father  was  sued  as  representative  of  the 
Hindu  family,  it  is  not  easy  to  see  why  one  of  his  sons,  namely, 
Earn  Prasad,  was  made  a  defendant  with  him.  In  my  opinion  s.  13  of 
the  Code  of  Civil  Procedure  does  not  apply  to  this  case,  and  in  coming 
to  this  conclusion,  I  am  supported  by  the  judgment  of  my  brother 
Straight  in  Ramanand  v.  Koleshar  (2).  The  lower  Appellate  Court  has 
not  gone  into  the  merits  of  the  case.  The  case  will  be  remanded  for  trial 
under  s.  562.  This  appeal  is  decreed,  and  the  decree  of  the  lower 
Appellate  Court  set  aside  ;  the  costs  will  abide  the  event. 
MAHMOOD,  J. — I  concur. 

Eemanded, 


10  A.  414  =  8  A.W,N,,(1888)  129  =  13  Ind,  Jar,  76. 
EEVISIONAL  CRIMINAL. 
Before  Mr.  Justice  Tyrrell. 


QUEEN-EMPRESS  v.  MUNNA  LAL  AND  ANOTHER.* 
[27th  March,   1888.] 

Criminal  Procedure  Code,  s.  289 — "  No  evidence" — Acquittal  of  accused  without  taking 
opinions  of  assessors — Criminal  Procedure  Code,  s.  537, 

The  words  "  there  is  no  evidence"  in  s.  289  of  the  Code  of  Criminal  Procedure, 
1882,  cannot  be  extended  to  mean  no  satisfactory,  trustworthy  or  conclusive 
evidence  ;  bat  the  third  paragraph  of  the  section  means  that  if  at  a  certain  stage 
of  a  Sessions  trial  the  Court  is  satisfied  that  there  is  not  on  the  record,  any 
evidence  which,  even  if  it  were  perfectly  true,  would  amount  to  legal  proof  of 
the  offence  charged,  then  the  Court  has  power,  without  consulting  the  assessors, 
io  record  a  finding  of  not  guilty. 

But  where  a  Court  so  acts  only  because  it  considers  the  evidence  for  the  prose- 
cution unsatisfactory,  untrustworthy,  or  inconclusive,  it  acts  without  jurisdiction, 
and  its  order  discharging  the  accused  is  illegal.  Even  if  not  illegal  for  want  of 

•  Application  for  Revision,  No.  135  of  1888,  of  the  order  passed  by  H.  D'Moule, 
Esq.,  Sessions  Judge  of  Cawnpore,  dated  13th  September,  1887,  acquitting  Munna  Lai 
and  Badri  ;  committed  for  trial  to  the  Court  of  Sessions  on  a  charge  under  8.  302, 
Indian  Penal  Code, 

(1)  5  B.  685.  (2)  A.W.N.  (1887)  217. 
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jurisdiction,  such  action  is  a  serious  irregularity,  which  may   or  perhaps  must        1888 
have  caused  a  failure  of    justice  within  the  meaning  of  s.  537  of  the  Code  of 
Criminal    Procedure.  MARCH  27. 

In  the  matter  of  the  Petition  of  Narain  Das  (1)  referred  to. 

[P.,  9  C.P.L.  24  (25)  (Or.)  ;  Appr.,  16  B.  414  (422)  ;  R,,  24  M.  523  i536)-3  Weir,  346,] 

SIGNAL 

IN  this  case  two  persons,  named  Munna  Lai  and  Badri,  were  tried  CRIMINAL, 
before  the  Sessions  Judge  of  Cawnpore  on  a  charge  of  murder.   The  Judge, 
at  the  close  of  the  case  for  the  prosecution,  and  without  taking  the  opinions  10  1,  411  = 
of  the  assessors,  acquitted  the  accused  by  a  judgment  in  the  following    8  A.W.N. 
terms  :—  (1888)  129~ 

"I  have  without  hesitation  closed  the  proceedings  in  this  case,  with-  13  Ind.  Jar, 
out  calling  upon  the  accused  to  enter  on  their  defence  ;  and  I  proceed,  under  76, 
tho  third  clause  of  s.  289  of  the  Criminal  Procedure  Code,  to  record  a  finding 
without  taking  the  opinion  of  the  assessors.  The  deceased,  Sahib  Din, 
was  taken  out  of  a  well  in  the  accused's  compound,  or  Ihatah,  dead. 
The  medical  evidence  shows  that  there  was  one  slight  bruise  on  the 
deceased's  forehead  and  no  other  marks  of  injury.  The  surgeon  gave 
it  as  his  opinion  that  death  had  been  caused  by  drowning,  but  could  not 
speak  positively  on  this  point.  The  theory  of  the  prosecution  is  this: 
that  deceased  was  sent  for  by  the  accused  on  account  of  a  dispute  pending 
between  them  ;  that  be  was  beaten  by  the  two  accused  with  sticks  in  a  large 
enclosure,  or  Ihatah,  adjoining  their  house  ;  that  this  Ihatah  is  [415]  com- 
monly used  as  a  thoroughfare  by  all  sorts  of  people  going  to  and  fro,  and 
that  it  can  also  be  easily  seen  into  from  various  outside  points  ;  that  the 
beating  took  place  at  10  A.M.  on  market  day  ;  that  the  deceased  waa 
killed  or  stunned  by  the  beating,  and  was  then  carried  by  the  two 
accused  to  the  large  pucca  well  close  by  and  thrown  in  ;  that;  this  crime 
was  witnessed  by  a  number  of  eye  witnesses,  moat  of  them  friendly  to  the 
decased  ;  that  not  one  of  these  witnesses  interfered  to  prevent  tha 
murder  ;  that  none  of  them  made  any  remark  on  the  subject  to  one  another 
or  to  the  accused  ;  that  they,  each  and  all,  went  quietly  home  and  men- 
tioned what  they  had  seen  to  none  until  sent  for  by  the  police,  when  the 
inquiry  into  the  case  began. 

'Such  a  wildly  improbable  theory  would  have  to  be  supported  by 
the  most  absolutely  reliable,  consistent,  and  unprejudiced  evidence  to 
gain  any  belief  whatever.  But  in  this  case,  not  only  are  the  witnesses 
mostly  prejudiced  against  the  accused,  but  there  are  gross  discrepancies 
between  the  statements  which  they  have  made  at  various  times,  and 
improbabilities  in  their  method  of  explaining  difficulties,  which  would  be 
sufficient  to  discredit  a  really  probable  and  reasonable  theory. 

"It  is  not  difficult  to  guess  what  really .  occurred  in  this  case.  But 
it  is  not  part  of  the  duty  of  this  Court  to  frame  conjectures  unsupported 
by  formal  evidence. 

"  It  is  enough  to  say  that  the  deceased  must  have  either  fallen  into 
the  well  or  thrown  himself  into  it,  for  some  reason  which  has  not  been 
fully  disclosed.  The  whole  body  of  evidence  for  the  prosecution  being 
utterly  discredited,  there  are  no  grounds  for  framing  any  charge  of  a  lesser 
offence,  such  as  assault  or  hurt,  against  the  accused.  They  must  be 
acquitted." 

The  complainant  in  the  case,  one  Misri  Lai,  son  of  the  deceased, 
applied  to  the  High  Court  for  revision  of  the  Sessions  Judge's  order, 
principally  on  the  following  grounds  : — 

(1)  1  A.  610, 
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"  1.  Because  the  order  of  the  lower  Court,  under  para.  3  of  a.  289 
of  the  Criminal  Procedure  Code  is  illegal,  as  it  cannot  be  said  that  there 
was  no  evidence  against  the  accused  on  the  record. 

[416]  "  2.  Because  the  learned  Judge  should  have  allowed  the  case 
to  go  to  the  assessors,  and  be  and  they  should  have  decided  on  the 
credibility  of  the  evidence. 

"  ^'  Because  the  order  of  acquittal  in  this  case,  which  was  impro- 
P61^  §iven'  was  illegal,  and  should  be  set  aside,  and  a  new  trial  ordered." 

^fr-  ~W'  Colvin,  for  the  petitioner. 

^r-  ®-  T-  Spankie  and  the  Munshi  Nawal  Bihari  Bajpai,  for  Munna 
Lai  and  Badri. 

Mr.  G.  E.  Ross  (Public  Prosecutor),  for  the  Crown. 

JUDGMENT. 

TYRRELL,  J.  —  This  is  an  application  arising  out  of  a  Sessions  trial 
held  at  Cawnpore,  in  which  Munna  Lai  and  Badri  were  tried  on  a  charge  of 
murder,  in  a  prosecution  instituted  on  the  complaint  of  one  Misri  Lai,  the 
son  of  Sahib  Din,  deceased.  The  case  for  the  prosecution  appears  to 
have  been  closed,  the  trial  being  held  with  the  aid  of  assessors  ;  the 
examination  of  the  accused  had  been  put  in  evidence,  and  the  accused  had 
expressed  their  intention  of  calling  witnesses,  when  the  presiding  Judge 
closed  the  trial  holding  that  there  was  no  evidence  that  the  accused  had 
committed  the  offence  of  murder,  and  the  Judge  proceeded  to  record  a 
finding  of  acquittal.  This  applicatioion  is  made  for  revision  of  this  order, 
on  the  ground  that  the  Judge  was  not  competent,  under  the  circumstances 
of  this  case,  to  raaka  such  an  order.  Tne  order  was  made  under  the  third 
paragraph  of  «.  289  of  the  Code  of  Criminal  Procedure.  If  there  had  been 
no  evidence  on  behalf  of  the  prosecution,  the  order  was  right  and  legal. 
On  the  other  hand,  if  there  was  any  evidence  which  would  be  legal  proof 
of  the  guilt  of  the  accused  in  the  event  of  the  evidence  being  held  to  be 
trustworthy,  the  order  was  illegal. 

Now,  the  Judge  recorded  that  "a  number  of  eye-witnesses"  had 
deposed  to  seeing  Sahib  Din  murdered,  but  he  refused  to  believe  them, 
because  he  -thought  them  prejudiced  and  discrepant  in  their  statements. 
It  has  been  argued  by  Mr.  Spankie  for  tbe  acquitted  persons,  Munna  Lai 
and  Badri,  that  the  words  "there  is  no  evidence"  in  a.  289  of  the  Criminal 
Procedure  Code  may  be  extended  so  as  to  mean  no  satisfactory,  trustworthy  t 
or  conclusive  evidence  ;  but  I  do  net  think  that  this  view  is  correct.  If  we 
were  [417]  to  understand  the  words  in  this  sense,  it  would  be  competent 
to  a  Sessions  Judge  to  exclude  his  assessors  from  their  share  of  the  trial 
whenever  he  thought  the  evidence  unsatisfactory  or  inconclusive.  He 
might  terminate  any  trial  before  him  without  consulting  the  opinion  and 
using  the  judgment  of  the  assessors,  by  finding  that  the  evidence  was  not 
to  be  believed,  and  by  directing  a  verdict  of  acquittal  to  be  recorded.  It 
is  clear  that  it  is  not  the  intention  of  the  Legislature  that  the  Sessions 
Judges  should  have  such  a  power,  or  that  assessors  might  be  confined  to 
tbe  function  of  giving  their  opinions  on  the  evidence,  in  those  cases  only, 
in  which  the  Judge  was  inclined  to  believe  the  evidence  for  the  prose- 
cution. Several  rulings  have  been  cited  here  to-day  in  support  of  the 
contrary  proposition.  They  are  te  be  found  in  Queen  v.  Musammat  Mina 
Nuggerbhatin  (1),  Queen  v.  Bhugwan  Lall  (2),  Queen  v.  Button  Dass  (3), 


(1)  3  W.R.  Cr.  6. 


(2)  15  W.R.  Or.  3. 
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(3)  16  W.R,  Or.  19. 
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in  re  Hurro  Shaha  (1),  and  Queen  v.  Matam  Mai  (2),     I  have  no  doubt       1888 
that  the  meaning  of  the  third  paragraph  of  s.  289  of  the  Criminal  Procedure  MARCH  27. 
Code  is,  that  if  at  a  certain  stage  of  a  Sessions  trial  the  Court  is  satisfied 
that  there  is  not  upon  the  record  any  evidence  which,  even  if  it  were  per-      BEVI- 
fectly  true,  would  amount  to  legal  proof  of  the  offence  charged  against  the    SIGNAL 
accused,   then  the  Court  has  power,  without  consulting  the  assessors,  to  CRIMINAL, 
record  a  finding  of  not  guilty.     But  the  Sessions  Judge,  acting  with  the 
aid  of  assessors,  has  no  such  power  because  only  he  considers  the  evidence  10  *•  4H83 
unsatisfactory,  untrustworthy,  or  inconclusive.     In  my  view  a  Court  act-    8  A.W.N. 
ing  in  this  way  acts  without  jurisdiction,  and  its  order  in  discharging  the  (1888)  129  = 
accused  is  illegal.     Bufc  I  have  been  referred  by  the  learned  counsel  for  the  13  Ind.  Jar, 
acquitted  persons  to  a  ruling  of  this  Court  in  the  matter  of  the  petition  of         76- 
Narain  Dass,   (3),  in  which  procedure  of  this  kind  was  designated  as  "  a 
serious  irregularity."     I    am    willing    to    treat   the  order  made  by  the 
Sessions  Judge  of  Cawnpore,  in  this  case,  as  being  no  more  than  a  serious 
irregularity  ;  and  it  would  then  be  necessary  to  see  whether,  under  s.  537 
of  the  Criminal  Procedure  Code,  the  irregularity  was  one  which  has  occa- 
sioned a  failure  of  justice.     To  my  mind  i!;  is  obvious  that  there  may 
have  been,  and  perhaps  must  have  been,  a   failure  of  justice   in  conse- 
quence   of    the    way    in    which    the    [418]    trial    has     been    held.     It 
is  obvious  that  the  prosecution  must  have  been  prejudiced  by  the  omis- 
sion of    some    important   steps  in  the  progress  of  the  trial.     The   pro- 
secution   was    debarred    from    summing    up  the  case,  and  the  Sassions 
Judge  precluded  himself:  from  the  advantage  of  taking    the   opinion    of 
the  assessors   upon    the    evidence.     Serious    effects    might    have    been 
produced  upon    bis  mind,  if  he  had  had  the  advantage  of  the  opinion 
of  tbe  assessors,  in  a  case,  in  which  the  whole  question  was,  whether 
a  considerable  number  of  native  witnesses  of  the  lower    ranks   of    life, 
had    or   had    not   told    probable   stories    on    behalf  of  the  prosecution. 
And  further,  it  is  conceivable  that  if  tbe  case  had  proceeded  to  its  legal 
termination,   the   proceedings   which  have  since,  in  consequence  of  the 
Judge's  order  of  acquittal,  been  taken  against  the' son  of  Sahib  Din  and 
against  his  witnesses,  might  not  have  been  instituted.     But  whether  the 
Sessions    Judge's  order  is  illegal,  as  made  without  jurisdiction,  o\-  is  a 
serious  irregularity,  I  hold  that  ib  must  be  set  aside,  and  I  hereby  set  ib 
aside  and  cancel  all  the  proceedings  held  in  the  trial  which  terminated 
on  the  13fch  September,  1887. 

Acquittal  set  aside. 


10  A.  418  =  8  A.W.N.  (1888;  93. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Brodhurst  and  Mr.  Justice  Tyrrell. 


GADU  BIBI  AND  OTHERS  (Plaintiffs)  v.  PARSOTAM  (Defendant).* 
[23rd  March,  1888.] 

Limitatkn— Acknowledgment  signal  by  cm  cf  several  partners— Act  XV  of  1877  (Limi- 
tation Act),  s.  21. 

The  word  "  only  "  in  s.  21,  of  the  Limitation  Act  (XV  of  1877),  is  not  to  be 
treated  as  a  surplusage.  It  means  that  the  mere  writing  or  signing  of  an  acknow- 
ledgment by  one  partner  does  not  necessarily  of  itself  bind  his  co-partner,  unless  it 

*  Second  Appeal,  No.  1452  of  1886,  from  a  decree  of  W.  J.  Martin,  Esq  ,  District 
Judge  of  Mirzipur  fitted  the  16th  July,  1886,  confirming  a  decree  of  Babu  Isri  Prasad, 
Subordinate  Ju.lee  of  Mirztpur,  dated  the  4th  May,  1886. 

(1)  16  W.R.  Cr.  20.  (2)  22  W.R,  Gr.  34.  (8)  1  A.  610. 

-     281 
A  VI-36 


10  All.  419  INDIAN  DECISIONS,  NEW  SERIES  [Yol. 

AOQO  oan  be  shown  that  he  had  otherwise  power  to  bind  that  partner  for  the  purpose 

ot  making  such  acknowledgment,  and  in  effect  purported  so  to  bind  him. 
MARCH  33.    [R  _1?  B|  173  (1?6)j  12  Ind<  Cas,  70  (72)  =  14  C.L.J.  639.] 

APPEL-  THE  facts  of  this  case  are  abated  in  the  judgment  of  the  Court. 

LATB  Pandit  Bishambar  Nath  and  Munshi  Juala  Prasad,  for  the  appel- 

CIVIL.     lants. 

— —  Munshi  Hanumxn  Prasad  and  Mr.  Simeon,  for  the  respondent. 

10  A.  148  = 
8  A.W.N.  JUDGMENT. 

(1888)  93.  [419]  BRODHURST  and  TYRRELL,  JJ.— The  appellants  are  owners 

of  a  cloth  business  in  Mirzapur.  They  sued  the  members  of  a  firm  called 
Sheoambar-Eam  Narain  for  a  balance,  due  on  an  account  signed  for  the 
firm,  by  a  member  thereof  named  Mata  Prasad.  The  Subordinate  Judge 
of  Mirzapur,  who  tried  the  original  suit,  gave  the  plaintiffs  a  decree  against 
Mata  Prasad  only,  exempting  the  other  member  of  the  firm,  named  Durga 
Prasad.  The  learned  District  Judge  of  Mirzapur  in  first  appeal  confirmed 
this  view  and  refused  the  plaintiffs  relief  against  Durga  Prasad. 

Durga  Prasad  died  after  the  institution  of  this  appeal  in  this  Court, 
and  upon  the  application  of  the  appellants,  Parsofeam,  a  minor  under  the 
guardianship  of  his  mother,  was  brought  into  the  appeal  as  respondent  by 
an  order  of  one  of  the  Judges  of  this  Court.  A  preliminary  objection  wag 
taken  to-day  to  the  hearing  of  this  appeal  by  the  learned  pleader  of  the 
respondent,  who  contended  that  the  application  to  bring  the  legal 
representative  of  the  deceased  Durga  Prasad  on  the  record,  not  having 
been  made  within  the  period  allowed  by  law,  the  appeal  had  abated.  We 
disallowed  this  objection,  as  we  held  that  the  appellants  had  shown 
sufficient  cause  why  the  application  waa  not  made  within  the  term 
allowed.  We  are  satisfied  that  the  appellants  had  no  knowledge  of  the 
death  of  Durga  Prasad,  and  under  their  peculiar  circumstances,  had  no 
ordinary  means  of  knowing  about  the  death  of  Durga  Prasad,  until  after 
the  period  of  limitation  for  making  the  application  had  expired. 

As  to  the  appeal  itself,  the  learned  District;  Judge  found  upon  the 
evidence  before  him  that  Durga  Prasad  was  a  member  of  the  Sheoambar- 
Eam  Narain  firm.  He  also  found  that  Mata  Prasad  had  unquestionably 
acknowledged  a  balance  of  Es.  1,086-9-0  to  be  due  on  Pus  badi  15,  Sambat 
1940,  from  the  firm  of  Sheoambar-Eam  Narain  to  the  plaintiffs  in  this  case. 
He  said  : — "  I  have  compared  and  found  this  correct — Mata  Prasad."  The 
learned  Judge  also  found  that  this  examination,  comparison,  and  acknow- 
ledgment of  the  debt  due  by  the  Sheoambar-Eam  Narain  firm  to  the 
plaintiffs,  was  effected  by  this  Mata  Prasad  in  the  ordinary  course  of  the 
partnership  business  of  that  firm.  He  found  that  Durga  Prasad  had  simi- 
larly signed  for  the  firm  and  made  acknowledgments  for  che  firm  on  other 
occasions.  He  held  that  Durga  Prasad  by  his  [420]  conduct  indicated 
that  ho  had  authority  to  act  as  the  agent  of  his  partner,  Mata  Prasad.  and 
similarly  Mata  Prasad  had  authority  to  act  as  the  agent  of  his  partner. 
Durga  Prasad.  In  other  words,  the  learned  Judge  found  that  the 
acknowledgment  and  signature  of  this  entry  was  a  transaction  such  as  is 
contemplated  in  s.  251  of  the  Indian  Contract  Act.  Having  found 
these  facts,  the  learned  Judge  would  have  proceeded  to  give  the 
plaintiffs  the  relief  they  claimed  against  Darga  Prasad,  if  he  had  not 
conceived  that  he  was  precluded  by  the  terms  of  s.  21  of  the  Indian 
Limitation  Act,  from  giving  effect  to  the  acknowledgment  against  Durga 
Prasad.  We  think  that  in  this  point  the  learned  District  Judge  was 
wrong.  The  section  in  question  is  as  follows  : — 
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"Nothing  in  ss.  19  and  20  renders  one  of  several  joint  contractors,       1888 
partners,  executors  or  mortgagees  chargeable  by  reason  only  of  a  written  MARCH  23. 
acknowlegment  signed,  or  of  a  payment  made  by,  or  by  the  agent  of,  any 
other  or  others  of  them."  APPEL- 

Apparently  the  Court  below  reads  this  section  as  if  the  word  "  only  "        LATE 
did  not  stand  in  it — that  is  to  say,  reads  the  section  as  prescribing  that      CIVIL 

nothing  in  ss.  19  and  20  would  render  a  written  acknowledgment  of  one        

joint  contractor  an  acknowledgment  on  behalf  of  his  brother  contractors.    10  A.  418= 
But  the  word  "only"  is  not  to  be  treated  as  surplusage.     The  meaning  of    8  A.W.N. 
the  word  "only"  in  that  section,  in  our  opinion,  is  that  the  mere  writing   (1888)  93, 
or  signing  of  an  acknowledgment  by  one  partner  does  not  necessarily  of 
itself  bind  his  co-partners,  unless  also  it  can  be  shown  that  he  bad  power  to 
bind  that  partner  for  the  purpose  of  making  such  an  acknowledgment,  and 
in  effect  purported  so  to  bind  him.     This  view  of  the  section  has  been 
taken  in  the  ruling  of  Premji  Ludha  v.  Dosssa  Doongersey  (1),  and  is  in 
conformity  with  the  law  laid  down  in  similar  cases  by  the  English  Courts. 
It  appears  to  us  that,  upon  the   finding  of  the  learned  District  Judge, 
Mata  Prasad  was  competent  te  acknowledge  the  balance,  not  only  for 
himself,  but  for  his  partner,  and  that  he  did  so  when  he  wrote  the  words 
"Pus  badi  15,  Sambat  1940,  balance  of  Es.  1,086-9-0,  signed  by  Sheoam- 
bar-Eam  Narain,  compared  and  found  correct  by  pen  of  Mata  Prasad." 

[421]  This  being  so,  the  decree  of  the  Court  below  was  wrong,  and 
the  appellants  should  have  obtained  the  relief  they  sought,  not  only  against 
Mata  Prasad,  but  against  his  deceased  partner  Durga  Prasad.  We  set 
aside  the  decree  of  the  Court  below  and  decree  the  plaintiff's  claim  and 
also  this  appeal  with  costs. 

Appeal  decreed. 
10  A.  421  =  8  A.W.N.  (1888)  127. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Brodhurst  and  Mr.    Justice   Tyrrell. 


MULCHAND  AND  ANOTHER  (Defendants)  v.  MADHO  EAM  (Plaintiff)* 

[25th  April,  1888.] 

Evidence -Exchtsion  cf  evidence  of  oral  agreement— Act  Jo/1872  (Evidence  Act),  s.  92 — 
"  Between  the  parties. " 

The  words  in  s.  92  of  the  Evidence  Act  (I  of  1872)  "  between  the  parties  to  any 
euch  instrument  "  refer  to  the  persons  who  on  the  one  side  and  the  other  came 
together  to  make  the  contract  or  disposition  of  property,  and  would  not  apply  to 
questions  raised  between  the  parlies  on  the  one  side  only  of  a  deed,  regarding  their 
relations  to  each  other  under  the  contract,  The  words  do  not  preclude  one  of  two 
persons  in  whose  favor  a  deed  of  sale  purported  to  be  executed,  from  proving  by 
oral  evidence  in  a  suit  by  the  one  against  the  other,  that  the  defendant  was  not  a 
real  but  a  nominal  party  only  to  the  purchase,  and  that  the  plaintiff  was  solely 
entitled  to  the  property  to  which  it  related. 

M.  conveyed  certain  bouses  and  premises  to  plaintiff  and  defendant  jointly  by 
a  sale-deed.  Plaintiff  sued  defendant  for  ejectment  from  the  premises,  alleging 
that  he  aloue  was  the  real  purchaser,  and  that  defendant  was  only  nominally 
associated  with  him  in  the  deed.  Held  that  e.  92  of  the  Evidence  Act  will  not 
preclude  plaintiff  from  showing  by  oral  evidence  that  he  alone  was  the  real 

*  Second  Appeal  No.  2151  of  1886  from  a  decree  of  0.  W.  P.  Watts,  Etq.,  District 
Judge  of  Moradabad,  dated  the  6th  August,  18S6,  confirming  a  decree  of  Maulvi 
Eain-ul-Abdin  Khan,  Subordinate  Judge  of  Moradabad,  dated  the  23rd  March,  1686, 

(1)  10  B.  358. 
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purchaser,  notwithstanding  that  the  defendant  was  described  in  the  sale-deed  as 
one  of  the  two  purchasers. 

[R.,  U.B.E.  (Civil)  (1892—1896),  854  at  p.  357,     3  0.0.  260  (262),     U.B.R.  (1907), 
2nd  Quarter.  Evidence,  92.] 

THE  facts  of  this  case  were  as  follows  : — On  the  13th  March,  1877i 
a  deed  of  sale  of  certain  houses  and  other  premises  was  excuted  by  one 
Murlidhar,  and  purported  to  be  in  favour  of  two  brothers,  named  Ganga 
Prasad  and  Mulchand,  jointly,  for  Es.  1,000.  The  deed  was  registered 
on  the  14tih  March,  1877,  and  one  of  the  endorsements  made  at  the  time 
of  registration  set  forth  that  Murlidhar,  the  vendor,  acknowledged  that 
Es.  200  had  been  previously  paid,  and  that  the  balance  of  Es.  800  bad 
now  been  paid  to  him,  before  the  Sub-Eegistrar,  by  both  Ganga  Prasad  and 
Mulchand. 

On  the  6th  January,  1836,  the  present  suit  was  brought  by  Ganga 
Prasad  against  Mulchand,  the  plaintiff,  praying  in  .substance  [422]  for  a 
declaration  that  he  alone  was  the  real  purchaser  from  Murlidhar  under  the 
deed  of  the  13th  March,  1877,  and  for  the  ejectment  of  Mulchand  and  hia 
son  Babu  Earn  from  a  portion  of  the  premises  of  which  they  had  some 
years  previously  obtained  possession  by  his  license,  but  to  which  they  now 
asserted  a  proprietary  title.  The  plaintiff  alleged  that  although  Mulchand'a 
name  also  was  entered  in  the  deed,  the  whole  of  the  purchase-money 
had  come  out  of  his  (the  plaintiff's)  pocket;  that  he  alone  had  for  some 
time  subsequent  to  the  sale  been  in  possession  of  the  property  in  suit  ; 
that  he  had  subsequently  lent  a  sitting-room  to  the  defendants,  and  that 
when  he  asked  them  60  vacate  it  for  the  purpose  of  having  certain  part  of 
the  premises  rebuilt,  they  refused  to  do  so,  and  obstructed  him  in  the  re- 
building. In  defence,  the  defendants  pleaded  that  Mulchand  was  in  fact, 
and  not  merely  nominally,  a  purchaser  under  the  deed  of  the  13bh  March, 
1877,  that  he  had  paid  Es.  500 _  of  the  purchase-money  out  of  bis  own 
pocket,  and  that  he  had  been  in  'proprietary  possession  of  the  premises  in 
his  occupation  from  the  date  of  purchase.  Pending  the  suit  the  plaintiff 
died,  and  his  son  Madho  Earn  was  brought  on  the  record  in  his  place. 

The  Court  of  first  instance  (Subordinate  Judge  of  Moradabad)  found 
that  the  plaintiff's  allegations  were  established  by  the  evidence,  and 
decreed  the  claim.  On  appeal,  the  District  Judge  of  Moradabad  affirmed 
the  Subordinate  Judge's  decree,  relying  mainly  if  not  wholly  upon  the 
fact,  which  he  apparantly  held  to  be  established,  that  the  plaintiff  had 
paid  the  whole  amount  of  the  consideration  for  the  sale. 

From  the  lower  appellate  Court's  decree  the  defendants  appealed  to 
the  High  Court. 

Hon.  Pandit  Ajudhia,  Nath  and  Pandit  Sundar  Lai,  for  the  appellants. 
Babu  Jogindro  Nath  Chaudhri,  for  the  respondent. 

OEDEE. 

ERODUURST  and  TYRRELL,  JJ.— We  had  heard  this  appeal  out  on 
the  merits  on  both  sides,  and  were  proceeding  to  remand  some  issues  or 
questions  of  fact  to  the  lower  appellate  Court,  which  had  determined  the 
single  question  of  payment  of  the  sale-price  only,  when  a  legal  plea 
in  bar  of  the  action  was  raised, by  the  learned  [423]  vakil  for  the 
defendants.  It  is  based  on  the  rule  of  s.  92  of  the  Indian  Evidence 
Act,  which  excludes  evidence  .of  an  oral  agreement  as  between 
the  parties  to  any  instrument  of  the  kind  contemplated  in  that 
section,  for  the  purpose  of  contradicting,  varying,  adding  to,  or  subtracting 
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from  its  terms.  It  was  contended  that  the  enquiries  which  we  propose  to 
make  will  involve  the  consideration  of  oral  evidence,  which  may  have  the 
effect  of  varying  the  terms  of  the  sale-deed  under  which  the  plaintiff  and 
defendants  jointly  acquired  the  premises  in  suit.  We  heard  argument  and 
gave  careful  consideration  to  this  proposition,  and  we  have  had  the  advan- 
tage of  conferring  with  the  learned  Chief  Justice  and  our  brother  Straight 
on  the  point.  We  are  of  opinion  that  the  answer  to  the  learned  Pandit's 
contention  is  to  be  found  in  the  proper  interpretation  of  tho  phrase, 
"as  between  the  parties  to  any  such  instruments,"  the  words  "the 
parties  "  being  rightly  read  to  imply  the  persons  who  on  one  side  and 
on  the  other  came  together  to  make  the  contract.  In  the  case  before 
us,  the  "  parties "  in  this,  sense  would  be  the  vendor  on  the  one  part 
and  the  two  vendees  on  the  other  part.  "  As  between  "  the  vendor  and 
themselves,  neither  of  the  vendees  would  be  heard  to  plead,  or  would  be 
allowed  to  offer,  oral  evidence  to  show  that  both  were  not  parties  to  the 
buying  of  his  house.  Neither  vendees  could  resist  the  vendor's  claim  for 
the  price,  or  for  any  other  relief  properly  arising  to  him  out  of  the  contract, 
on  a  plea  intended  to  show  that  one  of  the  two  was  a  nominal  party  only 
to  the  contract.  Similarly,  one  of  the  several  obligors  of  a  bond  or  bill  of 
exchange  would  not  be  allowed  in  answer  to  the  obligee's  action  on  the  joint 
instrument  to  maintain  a  plea  that  he  was  a  surety  only ;  except  of  course 
in  a  case  where  a  money-lender  made  advances  on  the  security  of  a  joint 
and  separate  note,  being  well  aware  at  the  time  that  one  of  its  makers  was 
a  surety  only.  In  such  a  case,  notwithstanding  the  form  of  the  note,  the 
surety  has  been  allowed  to  plead,  as  an  equitable  defence  and  prove  that 
be  was  known  by  the  lendor  to  be  a  surety  when  the  note  was  made,  and 
that  without  his  consent,  the  principal  had  had  time  given  to  him  by  the 
lender.  (See  the  cases  cited  in  note  6,  para.  1054,  p.  1004,  Taylor  on 
Evidence,  vol.  ii,  ed.  1872).  Such  a  case  as  this  would  fall  probably  under 
proviso  1  to  s.  92.  But  on  the  other  hand,  we  think  that  this  section  would 
not  apply  to  [424]  questions,  like  that  of  the  present  case,  raised  by  tho 
parties  on  one  side  inter  se,  and  not  affecting  the  other  party  to  the  contract, 
touching  their  relations  to  each  other  in  the  transaction.  The  evidence 
in  this  respect  would  be  offered  not  to  vary,  contradict,  add  to  or  subtract 
from  the  terms  of  the  vendees'  joint  liability  under  the  contract  of  purchase 
and  sale  from  their  vendor,  but  only  to  show  as  between  themselves,  the 
two  vendees  to  wit,  which  was  the  feal  purchaser,  or  rather  whether 
Mulchand  was  not  the  trustee  only  of  his  brother  Ganga  Frasad.  Analo- 
gously in  the  case  of  the  promisors  of  a  joint  note,  it  is  competent  to  one 
of  them,  who  has  had  to  pay  the  entire  debt,  to  show  in  variation  of  the 
terms  of  the  note,  as  against  a  co-  promisor,  that  the  payer  was  a  surety 
only,  and  proving  this  to  get  a  decree  for  indemnification  against  his 
co-promisor.  If  we  were  to  give  to  the  terms  of  a.  92  a  more  extended 
interpretation,  and  to  read  them  as  excluding  the  admission  of  oral 
evidence  to  vary  the  terms  of  an  instrument  as  between  the  parties  on  one 
side  only  thereto,  as  much  and  in  the  same  way  as  the  section  certainly 
excludes  the  admission  of  such  evidence  as  between  the  parties  on  both 
sides  to  the  instrument,  we  should  have,  we  fear,  to  close  our  Courts  to 
many  applications,  no  matter  how  justly  founded,  for  equitable  relief 
in  cases  such  as  we  noticed  passingly  above  :  cases  between  co-promisors, 
co-obligors,  co-debtors  of  accommodation  bills,  and  the  like,  in  which  our 
Courts  daily  interfere  to  relieve  parties  in  variation  or  even  in  contradiction 
of  the  written  terms  of  an  instrument  of  contract,  to  which  they  were 
parties  on  the  one  side  together. 

285 


1888 
APRIL  25. 

APPEL- 
LATE 
CIVIL. 

10  A.  421  = 
8  A.W.N. 
(1888)  127, 


10  All.  425 


INDIAN  DECISIONS,  NEW  SERIES 


[Yol. 


1888 

APRIL  25. 

APPEL- 
LATE 
CIVIL. 


Taking  this  view,  we  overrule  the  contention  of  the  appellants  on 
this  point,  and  we  must  dispose  of  the  appeal  of  Mulchand  on  the  merits. 
The  Court  of  first  instance  on  a  review  of  all  the  evidence  found,  that  he 
was  not  a  real  but  was  a  nominal  party  only  to  the  purchase  of  the  house 
property  in  question,  and  it  gave  the  plaintiff  a  decree.  The  lower 
appellate  Court  confirming  this  decision,  has  left  several  important  issues 
undetermined.  It  has  decided  in  uncertain  terms,  and  on  somewhat  in- 
conclusive grounds,  that  the  sale-price,  Rs.  800,  was  found  by  Ganga 
Prasad,  no  part  of  the  fund  having  been  contributed,  at  the  time  of 
the  sale  at  least,  by  Mulcband.  But  obviously  this  finding  does  not 
conclude  the  question.  The  brothers  were  apparently  joint  purchasers, 
[425]  with  joint  interests,  and  the  payment  by  one  may  have  been  for 
both,  or  may  have  been  open  to  subsequent  adjustment  inter  se.  To  enable 
us  to  decide  whether  Mulchand  was  a  substantial  party  to  the  purchase 
or  nominal  only,  whether  be  stands  in  the  sale-deed  as  a  beneficial  owner, 
or  merely  as  a  trustee  for  Ganga  Prasad,  we  must  have  findings  on  certain 
other  questions,  namely  : — 

1.  If  Mulchand  had  no  substantial  interest  in  the  contract,  why  was 
he  associated  with  Ganga  Prasad,  in  the  making,  execution,  and  registration 
thereof  ? 

2.  At  the  date  of  the  contract,  were   Ganga  Prasad  and  Mulchand 
associated  as  joint  in  any  respect,  in  living,  in  estate,  or  in  particular 
business  ? 

3.  When  did  Mulchand  get  possession  of  any  parb  of  the  premises  ? 

4.  In  what  way  did  he  enter  ? 

(a)  By  right  in  the  ordinary  course  of  things  as  beneficially 
interested  ? 

(6)     By  license  of  Ganga  Prasad  or  by  trespass  ? 

Ten  days  will  be  allowed  for  objections.  Issues  remitted. 


10  A.  423  =  8  A.W.N.  (1888)  157. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Brodhurst  and   Mr.  Justice  Makmood. 


DAWAN  SINGH  (Defendant)  v.  MAHIP  SINGH  (Plaintiff)* 
[2nd  July,  1888.] 

Defamation— Personal  msult— Cause    of    action— Verbal    abuse — Special    damage — 
Witness — Privilege. 

The  plaintiff  was  cited  as  a  witness  by  one  S.  in  a  suit  instituted  by  him 
against  defendant.  After  plaintiff's  evidence  had  been  concluded,  in  which  ha 
stated  that  there  was  no  enmity  between  him  and  defendant  ;  the  defend ^nt  w*? 
examined,  by  the  Court,  and  stated  that  there  was  enmity  between  LIOI  and 
plaintiff,  and  on  tbe  Court  inquiring  to  know  what  was  tbe  cause  of  enmity, 
defendant  used  words  conveying  the  meaning  that  plaintiff's  descent  was  ille* 
gitimate. 

Held,  by  Brodhurst,  J.,  that,  under  the  circumstances,  the  statement  complain- 
ed of  was  made  by  defendant  while  deposing  in  the  witness-box,  and  therefore 
absolutely  privileged. 

[426]  Per  Mahmood  J.  (contra),  that  the  question  whether  or  not  the  state- 
ment complained  of  was  made  by  defendant  in  course  of  his  deposition,  or  after 
it  was  finished  and  when  he  was  no  longer  in  the  witness-box,  has  not  been  tried 
and  the  order  remanding  tbe  case  for  trial  on  the  merits  was  right. 

*  First  Appear  No.  2  of  1898   from  an  order  of  Maulvi  Mahmood   Said  Khan, 
Subordinate  Judge  of  Jaunpur,  dated  the  13th  December,  1887. 
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Further,  that  the  English  law  of  slander  as  forming  part  of  the  law  of  defama- 
tion, and,  as  such,  drawing  somewhat  arbritrary  distinctions  between  words  action- 
able fer  se  and  words  requiring  proof  of  special  or  actual  damage,  is  not  applicable 
to  this  country,  either  by  reason  of  any  statutory  provision  or  by  any  uniform 
course  of  decision  sufficient  to  establish  such  distinctions  as  part  of  the  common 
law  of  British  India. 

That  whilst  the  English  law  of  defamation  recognises  no  distinction  between 
defamation  as  such  and  personal  insult  in  civil  liability,  the  law  of  British  India 
recognises  personal  insult  conveyed  by  abusive  language  as  actionable  per  se 
without  proof  of  special  or  actual  damage. 

That  such  abusive  and  insulting  language,  unless  excused  or  protected  by  any 
other  rule  cf  law,  is  in  itself  a  substantive  cause  of  action  and  a  civil  injury, 
apart  from  defamation,  and  that  malice  is  an  element  of  liability  for  abusive  and 
insulting  language,  and  that  such  malice  will  be  presumed  or  inferred,  unless 
the  contrary  is  shown. 

That  when  the  defendant  is  not  absolutely  privileged  and  protected  by  reason 
of  the  office  or  occasion  on  which  he  employed  such  language,  he  renders  himself 
subject  to  a  civil  liability  for  damage,  irrespective  of  any  plea  of  justification 
based  upon  proving  the  truth  of  the  statements  contained  in  the  abusive  and 
insulting  language  complained  of. 

That  the  rule  of  English  law  as  to  the  privilege  or  protection  of  a  witness  in 
regard  to  defamatory  statements  made  in  the  witness-box  is  based  upon  a  public 
policy  which  is  equally  applicable  to  insulting  and  abusive  language  used  by 
such  witness  ;  and  such  statements  when  made  in  the  witness-box  are  privileged 
and  protected,  even  though  made  maliciously  and  falsely,  so  long  as  they  are 
relevant  to  the  inquiry  in  the  broadest  sense  of  the  phrase. 

That  even  where  such  statements  have  no  reference  to  the  inquiry,  the  defendant 
may  prove  the  absence  of  malice  and  that  they  were  made  in  good  faith  for  the 
public  good. 

The  following  oases  were  referred  to  in  the  judgments— Scott  v.  Stansfield  (1), 
Munster  v.  Lamb  (2),  Mackay  v.  Ford  (3>,  Seaman  v,  NetJterclift  (4),  Datukins  v. 
Rokeby  (5),  Henderson  v.  Broomhead  (6),  Srikant  Boy  v.  Satcori  Shahi  (71 
Ibn  Husain  v.  Haider  (8),  Parvaii,  Mannar  (9),  Roberts  v.  Roberts  (10)  Lynch 
v.  Knight.  (ID,  Abdul  Hukimv.  Tej  Chunder  Mukarji  (12),  Sri  Raja  Sitarama 
Krishna  Rayadappa  Ranga  Baz  Bahaiur  Garu  v.  Sri  Raja  Sanyasi  Razu  Pedda 
Baliyara  Simbhula  Bahadur  Oaru  (13),  Ondai  v.  Bhowanee  Pershad  [427]  (14), 
Subbaiyar  v.  Kristnaiyar  (15),  Pitamber  Dast  v.  Dwarka  Pershad  (16)  Queen- 
Empress  v.  DJiun  Singh  (17). 

[R.,  29  A.  695  (703)  =  4  A.L.J.  605  -  A.  W-N,  (1907),  235  =  6  Or.  L.J.  197  ;  17  B.  127 
(128);  320.  1060  (1063)=9  C.W.N.  847  =  2  C.L.J.  396;  23  M.L.J.  39  (50)  = 
(1912)  M.W.N.  476  =  11  M.L.T.  416  =  14  Ind.  Cas.  275  =  13  Or.  L.  J.  275 ;  14 
Ind.  Cas.  659  (662)  =  (1912)  M.W.N.  393  ;  D.,  11  A.  104  (107)  I  280.  452  (464).] 

ONE  Sheobadan  Singh  had  instituted  a  suit  in  the  Court  of  the  City 
Munsif  of  Jaunpur  against  defendant  and  cited  plaintiff  as  a  witness. 
Plaintiff's  evidence  was  taken  on  the  10th  May,  1887,  and  he  concluded  it 
by  deposing  that  there  was  no  ill-feeling  between  him  and  defendant. 
Thereupon  the  Munsif  examined  the  defendant,  who  stated  that  there  was 
enmity  between  him  and  plaintiff  in  respect  to  eating  and  drinking,  and  in 
explanation  thereof  he  stated,  referring  to  plantiff : — "Islce  ma  bap  me 
farq  hai ;  aur  is  wajeh  se  khana  pina  nahi  hai." 

In  consequence  of  these  words  plaintiff  instituted  this  suit,  alleging 
that  on  10th  May,  1887,  while  he  was  giving  evidence  in  the  above  case, 
"defendant  abused  him,  making  imputations  upon  his  mother';  that,  the 


(1)  L.R.  3  Ex.  220. 

(4)  L.R.  2  C.P.D.  53. 

(7)  3  C.L.R.  181. 
(10)  33.LJ.Q.B.  248. 
(13)  3  M.H.C.R,  p.  4. 
(15)  1  M,  383. 


(3)  29  L.J.  Ex.  404. 
(6)  28  L.J.  Ex.  360, 
(9)  8  M.  175. 


(2)  L.R.  11  Q.B.D.  r?88. 
(5)  L.R.H.L.  744. 

(8)  120.  109.  ,_, 

(11)  9  H.L.  Cas.  577.  (12)  3  A.  815. 

(14)  N.W.P.H.C.R.  1866,  p.  264. 

(16)  N.W.P.H.C.R.  1870,  p.  435.     (17)  6  A.  220, 
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1888       abuse  caused  great  insult  to  him  and  he  suffered  much  mentally  and  there 
JULY  2.     was  loss  of  respect  amongst  the  brotherhood." 

Defendant    denied  using  any  abusive  language  and  averred  that,  in 

APPEL-     reply  to  a  question  asked  by  the  Court,  he  made  a  statement  explaining 

LATE       why  °e  had  ceased  to  eat  with  plaintiff,  and  why  there  consequently  was 

CIVIL      entity    between    him    and  the  plaintiff.     Munsif  framed  three  issues, 

'     viz. : — 

10  A.  423=  (1)  Whether  defendant  abused  the  plaintiff,  and  if  so,  whether  a  suit 

8  i.W.N.     would  lie  for  slander. 

(1888)  157.  (2)  Whether  the  imputation  was  as  a  matter  of  fact  true,  and,  (3) 

What  ought  to  be  the  measure  of  damages. 

Then  examining  the  parties  and  without  taking  any  evidence  in  the 
case  he  recorded  the  following  judgment  dismissing  the  suit : — "I  took 
down  the  statement  on  oath  of  the  plaintiff.  He  stated  in  his  cross- 
examination  that  when  Dawan  Singh, defendant, was  baing  examined  by  this 
Court  in  the  former  case  he  was  questioned  by  the  Munsif  Saheb  '  Then 
what  was  the  reason  that  Mahip  Singh  came  to  swear  against  you  ?  In 
answer  he  said — Iske  ma  bap  me  farq  hai ;  aur  is  wajeh  se  khana  pina 
nahi  hai.'  Hence  it  is  proved  that  defendant  then  Was  in  the  witness- 
box,  and  as  such  he  was  [428]  bona  fide  answering  a  question  put  to  him. 
I  am  therefore  of  opinion  that  he  was  privileged,  and  the  suit  does  not 
lie,  for  statement  of  witnesses  can  never  be  the  subject  of  an  action." 

The  plaintiff  in  appeal  contended  that  the  abusive  language  used 
towards  him  was  uttered  by  the  defandant  after  his  deposition  had  already 
been  taken  by  the  Court,  and  that  abusive  language  insulting  to  him  was 
actionable. 

The  Subordinate  Judge,  holding  that  the  use  of  abusive  language 
was  actionable,  and  defendant  made  the  statement  complained  of  after 
his  examination  as  a  witness  in  the  case  had  been  over,  remanded  the 
case  for  trial  on  the  points  left  undetermined  by  the  Munsif.  The  defend* 
ant  appealed. 

Munshi  Kashi  Prasad,  for  the  appellant. 
Mr.  Abdul  Majid,  for  the  respondent. 

JUDGMENTS. 

BRODHURST,  J. — In  this  case  Mahip  Singh,  the  plaintiff-respondent, 
stated  in  his  plaint  that  one  Sheobadan  Singh  had  instituted  a  suit  in  the 
Court  of  the  City  Munsif  of  Jaunpur  against  Dawan  Singh,  the  present 
defendant- appellant,  and  that  in  that  suit  Sheobadan  Singh  had  cited  him 
(Mahip  Singh)  as  a  witness;  that  on  the  10th  May,  1887,  whilst  he  was 
being  examined  as  a  witness  before  the  Munsif,  Dawan  Singh  abused  him, 
making  imputations  against  his  mother,  whereby  he  (Mahip  Singh)  was 
greatly  defamed,  was  subjected  to  mental  pain,  and  suffered  loss  of  honour 
and  of  respect  among  his  equals,  and  he  therefore  prayed  that,  with  refer- 
ence to  the  defendant's  means,  a  decree  might  be  passed  in  favour  of  him, 
(the  plaintiff),  against  the  defendant  for  Es.  300.  with  costs. 

Dawan  Singh,  in  his  written  statement,  denied  that  he  had  used  any 
abusive  language  and  averred  that  he  had,  in  reply  to  a  question  asked  by 
the  Court,  made  a  statement  explaining  why  he  had  ceased  to  eat  with 
Mahip  Singh,  and  why  there  consequently  was  enmity  between  Mahip 
Singh  and  himself. 

The  Munsif  recorded  the  deposition  of  each  of  the  parties. 

Mahip  Singh  stated : — '  The  defendants  abused  me  whereby  I  was 
dishonoured  among  the  members  of  my  brotherhood.  As  I  was  considered 
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before  the  defendant  abused  me,  so  am  I  now  also  [429]  considered  ;  no       1888 
loss  has  occurred  in  this  respect.    He  abused  me,    imputing  bad  conduct     JULY  2. 

to  my    mother.    At  the    time  of  giving    evidence  on  a  question  asked  by        

the  then    Munsif,  the    defendant    gave  abuse  to    me.     On  the  deposition     APPEL- 
being  concluded  the  Munsif  asked  Dawan  Singh  the  question,  '  What  is  the       LATE 
reason  that  so  respectable  a  man  (as  the  witness  Mahip   Singh)  came  to      CIVIL, 
tell  a  lie,'  and  thereupon  Dawan  Singh  uttered  abuse.     He  said: — '  Mahip 
Singh  ke  ma  bap  me  farq  hai  ;  is  wajeh  se  khana  pina  nahin  kai."  10  *•  *28a 

Dawan  Singh  deposed  : — "  I  was  being  examined  in  my  case,  in  which    8  A.  #.N. 
the  plaintiff  had  come  to  give  evidence  on  behalf  of  my  opponent.    I  told  (1888)  157. 
the  Munsif  that  there  existed  enmity  between   Mahip    Singh  and  myself. 
The  Munsif  asked  me, — '  What  is  the  enmity?'  I  replied  :  There  is  enmity 
between  myself  and  Mahip  Singh  in  respect  to  eating  and  drinking.    The 
Munsif  again  asked  '  What  is  the  enmity  and  why  has  eating  and  drink- 
ing (together)  ceased  ?'  Thereupon  I  replied  that  food  and  drink  were  for- 
saken on  account  of  Mahip  Singh's  mother." 

Of  three  issues  framed  by  the  Munsif,  the  first  and  the  only  one  that 
need  be  specially  referred  to  is, — "  Did  the  defendant  abuse  the  plaintiff, 
and  if  he  did,  does  the  suit  lie  for  slander  ?" 

The  Munsif  recorded  the  following  judgment : — 

"  Issue  I. — I  took  down  the  statement  on  oath  of  the  plaintiff.  He 
stated  in  his  cross-examination  that  when  Dawan  Singh,  defendant,  was 
being  examined  by  this  Court  in  the  former  case,  he  was  questioned  by 
the  Munsif  Saheb — '  Then  what  was  the  reason  that',  Mahip  Singh  came  to 
swear  against  you  '?'  In  answer  he  said  :  '  Iske  ma  bap  me  farq  hai ;  aur 
is  wajeh  se  khana  pina  nahin  hai. '  Hence  it  is  proved  that  the  defend- 
ant then  was  in  the  witness-box,  and,  as  such,  he  was  bona  fide  answering 
a  question  put  to  him.  I  am  therefore  of  opinion  that  he  was  privileged 
and  the  suit  does  not  lie,  for  statements  of  witnesses  can  never  be  the 
subject  of  an  action  (vide  para.  2,  p.  117,  Underbill's  Torts).  There  are 
many  cases  in  Addison's  Torts.  The  plaintiff's  pleader  quoted  I.  L.  B. 
12,  Gale.,  109.  That  ruling  has  no  bearing  upon  this  case,  for  here  the 
defendant  was  in  the  witness-box,  whereas  in  the  case  cited  the  defendant 
abused  when  the  plaintiff  was  in  a  mandir  or  temple,  and  so  on.  I  need 
not,  therefore,  enter  into  the  merits  of  the  other  issues. 

[430]  "  It  is  therefore  ordered  that  the  plaintiff's  suit  be  dismissed 
with  costs.  He  is  to  bear  his  own  costs.  " 

From  this  judgment  the  plaintiff  preferred  an  appeal.  The  appeal 
was  disposed  of  by  the  Subordinate  Judge.  He  framed  the  following 
issues : — 

1.  Is  abuse  actionable  ? 

2.  Was  the  defendant  privileged  in  uttering  it  ? 

And  in  his  judgment  the  Subordinate  Judge  observed  :  "  On  the  first 
point  I  find  that  abuse  in  this  country  is  certainly  actionable.  A  suit  for 
damages  can  be  preferred  against  the  persons  who  take  so  much  liberty 
in  Court  without  any  provocation.  The  defendant  pleads  that  he  was 
privileged  in  doing  so.  He  was  bound  to  produce  a  copy  of  his  deposition 
in  support  of  his  contention  that  he  had  used  abuse  while  he  was  standing 
in  the  witness-box  and  answering  questions  put  to  him,  of  this  there 
being  no  iota  of  evidence.  The  plaintiff,  in  his  deposition,  has  plainly 
stated  that  he  was  abused  after  the  defendant's  deposition,  was  over.  If 
this  is  a  fact,  and  probably  it  is  so  in  absence  of  any  evidence  to  the 
contrary,  then,  in  my  opinion,  he  had  no  right  to  use  the  ill  expression 
towards  the  plaintiff,  a  respectable  person  in  his  retired  life.  The  Court 
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of  first  instance  has  misconstrued  his  deposition,  in  which  he  stated  that; 
after  the  deposition  of  the  defendant,  in  answer  to  the  question  put  to 
him  by  the  Court,  and  not  during  the  course  of  his  examination  in  the 
witness-box,  he  was  abused.  The  privilege  of  a  witness  lasts  so  long 
only  as  he  is  deposing  on  oath  in  the  witness-box,  but  not  after  it." 

With  reference  to  these  remarks  the  Subordinate  Judge  allowed  the 
appeal  and  remanded  the  case  to  the  first  Court,  under  s.  562  of  the 
Civil  Procedure  Code,  for  re-trial  on  the  merits. 

The  pleas  taken  before  us  in  second  appeal  are  : — 

(1)  Because    the  Court  below    has    erred    in  ruling  that  abuse  is 
actionable. 

(2)  Because  the  learned  Subordinate    Judge  has  misconstrued   the 
respondent's  deposition,  which,  taken  as  a  whole,  fails   to   disclose  any 
cause  of  action. 

(3)  Because    the    statement    was  admittedly  made  in  answer  to  a 
question  put  by  the  Court. 

[431]  The  suit  as  shown  by  the  plaint,  was  brought  merely  with 
reference  to  statements  made  by  Dawan  Singh  on  the  10th  May,  1887, 
in  the  Court  of  the  City  Munsif  of  Jaunpur.  We  have  called  for  the 
former  record  and  have  examined  it.  The  deposition  of  Dawan  Singh  does 
not  contain  any  question  or  answer  as  referred  to  above  and  as  admitted 
by  both  the  parties  to  this  suit.  The  evidence  of  Mahip  Singh,  however, 
is  concluded  with  the  following  remarks  : — "  There  is  no  dispute  between 
me  and  Dawan  Singh.  " 

This  tends  to  show  that  ill-feeling  between  Mahip  Singh  and  Dawan 
Singh  had  been  alleged,  and  it  affords  corroboration  to  the  statements  of 
the  parties. 

The  whole  of  the  parol  evidence  was  recorded  on  the  10th  May, 
1887,  and  the  following  order  :— 

Plaintiff's  witnesses. 

Mahip  Singh. 

Dhan  Lai  Dubey, 

Defendant's  witnesses. 

Jugrun  Dasondhi. 

Debi  Dayal  Singh. 

Persons  examined  by  the  Court. 

Dawan  Singh,  defendant. 

Sheobadan  Singh,  plaintiff. 

Not  only  was  Dawan  Singh  examined  in  compliance  with  the  order  of 
the  Munsif,  but  his  evidence,  as  recorded  in  the  vernacular,  clearly  shows 
that  he  was  certainly  twice  called  up  and  examined  by  the  Munsif  on  the 
10th  May,  1887. 

It  was  optional  with  the  Munsif  to  re-examine  Dawan  Singh  as  often 
as  be  thought  necessary  whilst  Dawan  Singh  was  in  Court  and  the  suit 
was  pending. 

It  will  be  noticed  that  Mahip  Singh's  evidence  was  recorded  first  of 
all  and  that  of  Dawan  Singh  last  but  one.  From  the  concurrent  statements 
of  the  parties  to  this  suit  there  is  not,  I  think,  any  room  for  doubt  that 
the  Munsiff,  after  having  recorded  the  evidence  of  Dawan  Singh  as  shown 
in  the  vernacular  record,  asked  him  why  Mahip  Singh  had  given  evidence 
against  him,  and  that,  in  reply  to  the  Munsif 's  question,  Dawan  Singh  stated 
that  [432]there  was  enmity  between,  them,  and.when  pressed  by  the  Munsif 
to  explain  the  cause  of  enmity,  answered  that  there  was  enmity  in  respect 
to  eating  and  drinking,  and  on  being  further  pressed  to  explain  whatihe 
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reason  for  discontinuing  eating  and  drinking  togethfcer  was-,  he  replied, 
"  Iske  ma  bap  me  farq  hai ;  aur  is  wajeh  se  khana  p'ma  nahin  hai,"  which 
no  doub!;  means  there  is  a  difference  (of  caste)  between  his  father  and 
mother,  and  on  this  account  there  is  no  eating  and  drinking  ('  together 
between  him  and  myself). 

I  see  no  reason  to  think  that  Dawan  Singh  .would  have  made  use  of 
the  expressions  taken  objection  to  had  he  not  been  required  to  reply  to 
questions  put  to  him  by  the  presiding  Munsif.  It  is  not  Dawan  Sing's 
fault  that  the  Munsif  asked  him  those  questions  and  did  not  record  the 
questions  he  put  and  the  answers  he  received. 

That  such  questions  were  asked  of  Dawan  Singh  by  the  Munsif  is 
proved  by  the  statements  of  both  parties,  and  to  punish  Dawan  Singh 
because  the  Munsif  omitted  to  record  the  questions  would  be  most 
inequitable. 

Dawan  Singh  is  a  mere  cultivator.  Apparently  he  replied  to  the 
Munsif's  questions  on  the  spur  of  the  moment.  In  doing  so  he  did  not 
make  use  of  any  coarse  expression,  and,  in  fact,  it  would  be  almost 
impossible  for  any  witness  who,  in  answer  to  questions  put  to  him  by 
the  presiding  Judge,  thought  himself  called  upon  to  state  that  another 
witness,  referred  to  by  the  Judge,  was  illegitimate,  to  convey  his  meaning 
in  more  delicate  language  than  was  used  for  that  purpose  by  this  illiterate 
peasant. 

"When  the  Munsif  asked  the  questions  of  Dawan  Singh,  he  doubtless 
did  not  expect  to  elicit  the  answer  he  finally  received  ;  and  when  that 
answer  was  given,  the  Mansif  may,  not  unnaturally,  have  thought  that 
all  the  questious  and  answers  on  that  point  had  better  be  omitted  from  the 
record. 

Witness-boxes  are  not  amongst  the  articles  of  furniture  supplied  to 
our  Civil  Courts,  but  when  a  witness,  after  having  been  duly  sworn,  is 
during  the  pendency  of  the  suit  being  examined  or  re-examined  in  Court, 
either  by  counsel,  by  vakil,  or  by  the  presiding  Judge,  he  is,  in  the 
"  witness-box "  within  the  ordinary  acceptation  of  the  phrase,  and, 
with  reference  to  what  I  have  above  written,  I  have  no  hesitation 
in  holding  that  Dawan  Singh  at  the  time  he  [433]  answered  the  question 
put  to  him  by  the  Munsif,  was  in  the  "  witness-box." 

The  only  point  now  remaining  for  consideration  is  whether,  under 
the  circumstances  I  have  mentioned,  Dawan  Singh,  in  deposing  as  he 
admits  he  did,  was  privileged  or  not. 

In  Seaman  v.  Netherclift  (1}  the  head-note  is  as  follows  : — 

"  A  witness  in  a  Court  of  justice  is  absolutely  privileged  as  to 
anything  he  may  say  as  a  witness  having  reference  to  the  inquiry  on 
which  he  is  called  as  a  witness. 

"  A  statement  as  to  another  matter,  made  to  justify  the  witness  in  con- 
aequance  of  a  question  going  to  the  witness's  credit;,  has  reference  to  the 
enquiry  within  the  above  rule. 

"Defendant,  an  expart  in  baud-writing,  gave  evidence  in  the  trial  of 
D.  v.  M.  that,  in  his  opinion,  the  signature  to  the  will  in  question  was  a 
forgery.  The  jury  found  in  favour  of  the  will,  and  the  presiding  Judge 
made  some  very  disparaging -remarks  on  defandant/s  evidence.  Soon  after- 
wards defendant  was  called  as  a  witness  in  favour  of  the  genuineness  of  a 
document,  on  a  charge  of  forgery  before  a  Magistrate.  In  cross-examina- 
tion he  was  asked  whether  he  had  given  evidence  in  the  suit  of  D.  v.  M.- 

(1)  L.E.  2.  C.P.D.  53. 
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1888       an<*  ^bether  he  ,had   read   the  Judge's  remarks  on  his  evidence.     He 

JULY  2      answered  'yes  '  counsel  asked  no  more  questions,  and   defendant  insisted 

—        on  adding,  though  told  by  the  Magistrate  not  to  make  any   further  state- 

APPEL-     ment  as   to  D.  v.  M.,  'I   believe  that  will   to  be  a  rank  forgery,  and    shall 

LATE       believe  so  to  the  day  of  my  death.' 

c  "An  action  of  slander  having  been  brought  by  one   of    the  attesting 

'     witnesses  to  the  will : — 

10  A.  428=  "Held,  that  the  words  were  spoken  by  defendant  as  a  witness  and  had 

8  A.W.N.    reference  to  the  inquiry  before   the  Magistrate,  as  they  tended   to  justify 
(1888)  157.  the  defendant,  whose  credit  as  a  witness  had  been  impugned,  and  that  the 
defendant  was  absolutely  privileged." 

Cockburn,  C.J.,  observed  :  "If  there  is  anything  as  to  which  the  autho- 
rity is  overwhelming,  it  is  that  a  witness  is  privileged  to  the  extent  of  what 
he  says  in  the  course  of  his  examination.  Neither  is  that  privilege  affect- 
ed by  the  relevancy  or  irrelevancy  [434]  of  what  he  says  ;  for  then  he 
would  be  obliged  to  judge  of  what  is  relevant  or  irrelevant,  and  questions 
might  be,  and  are,  constantly  asked  which  are  not  strictly  relevant  to  the 
issue.  But  that  beyond  all  question  this  unqualified  privilege  extends  to 
a  witness  is  established  by  a  long  series  of  cases,  the  last  of  which  is 
Dawkins  v.  Lord  Bokeby  (1),  after  which  to  contend  the  contrary  is 
hopeless.  It  was  there  expressly  decided  that  the  evidence  of  a  witness 
with  reference  to  the  inquiry  is  privileged,  notwithstanding  it  may  be 
malicious,  and  to  ask  us  to  decide  to  the  contrary  is  to  ask  what  is  beyond 
our  power.  But  I  agree  that  if  in  this  case,  beyond  being  spoken  mali- 
ciously, the  words  had  not  been  spoken  in  the  character  of  a  witness  or 
not  while  he  was  giving  evidence  in  the  case,  the  result  might  have  been 
different." 

"With  reference  to  the  circumstances  of  this  case  and  to  the  above 
ruling,  I  am  of  opinion  that  Dawan  Singh  was  absolutely  privileged  in 
making  the  statements  that  he  admittedly  did  make  when  he  was  exa- 
mined as  a  witness  in  the  Court  of  the  City  Munsif  of  Jaunpur. 

I  would  therefore  allow  the  appeal,  reverse  the  judgment  of  the  lower 
appellate  Court,  and  restore  the  decree  of  the  first  Court  dismissing 
the  suit,  and  I  would  further  order  that  all  costs  should  be  borne  by  the 
plaintiff -respondent. 

MAHMOOD,  J. — The  plaintiff  in  this  case  came  into  Court  alleging 
what  has  been  briefly  stated  by  the  Munsif  in  this  case  in  the  following 
words  : — 

"  That  the  plaintiff  is  a  respectable  person  and  was  in  the  service  of 
the  Government.  Sheobadan  Singh  had  brought  a  suit  against  the 
defendant  in  this  Court,  and  in  that  case  Sheobadan  had  cited  the  plaintiff 
(present)  as  his  witness  ;  that  on  the  10th  May,  1887,  the  plaintiff  was 
giving  his  deposition  when  the  defendant  abused  him,  making  imputations 
upon  his  mother  ;  that  the  abuse  caused  great  insult  to  him  and  he  suffered 
much  mentally,  and  there  was  loss  of  respect  amongst  the  brotherhood  : 
hence  the  suit.  " 

The  learned  Judge  of  the  lower  appellate  Court  in  describing 
the  suit  has  stated  it  to  be  one  "  for  recovery  of  Bs.  .300,  the  com- 
pensation of  pain  to  plaintiff's  soul  and  defamation,"  by  which 
[435]  terms  I  understand  that  the  action  is  one  ex  delicto  for  recovery  of 
damages  arising  out  of  the  action  of  the  defendant  in  having  used  insulting 
expressions  on  the  10th  May,  1887.  The  expressions  then  used  were,  as 

(1)  L.R.  7  H.L.  144. 
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stated  in  the  judgment  of  the  first  Court,  that  with  reference  to  the  plaintiff       1888 
the  defendant  said  :  "Iske  ma  bap  me  farq  hai ;  aur  is  wajeh  se  khana      JULY  a. 
pina  no.ln.in  hai,"  which,  as  interpreted  in  English,  means  that  the  plaintiff's 
descent  was  illegitimate,  and  that  he  was  therefore  out  of  caste.     This     APPEL- 
language  was  used   in  open  Court  and  in  answer  to  a  question  pub  to  the       j,AT  E 
defendant  by  the  Court  itself.  CIVIL. 

It  does  not  appear  that  in  the  suit  brought  by  Sheobadan  Singh  against 
the  defendant  Dawan  Singh  any  question  as  to  the  legitimacy  or  illegiti- 
macy of  the  plaintiff,  or  as  to  his  being  in  or  out  of  caste  was  a  matter  in  8  A-W-N. 
issue,  or  otherwise  relevant  in  the  strict  sense  of  the  law  of  evidence,  and  (1888)  157. 
indeed  Mr.  Kashi  Prasad,  who  appears 'for  the  defendant  in  this  Court,  has 
conceded  that  the  language  was  in  its  signification  abusive,  and  that  the 
grounds  upon  which  it  would  not  furnish  a  cause  of  action  for  a  suit  such 
as  this'would  be  only  two — the  first  being  that  no  special  damage  having 
accrued  to  the  plaintiff  by  reason  of  the  abusive  language  having  been  used, 
no  action  would  lie  ;  and,  secondly,  that  even  if  the  language  by  itself  were 
to  be  taken  as  abusive  and  actionable,  it  was  privileged  and  such  as  would 
not  furnish  a  cause  of  action  for  recovery  of  damages  in  a  suit  such  as  this. 

Ifc  is  not  disputed  that  the  language,  taken  in  its  ordinary  Hindustani 
meaning,  was  abusive  and,  as  such  calculated  to^hurt  the  feelings  of  the 
plaintiff,  to  lower  him  in  the  estimation  of  his  fellow  castemen  and  such 
as  might  involve  his  being  out-casted,  if  these  statements  were  believed. 

The  defence  set  up  is  represented  by  the  Munsif  in  the  following 
words : — 

"  The  defendant  contends  that  he  did  nob  abuse  the  plaintiff  ;  that 
the  plaintiff  had  deposed  that  he  could  not  eat  with  the  defendant 
whereupon  the  defendant  had  thrown  soma  hints  about  its  cause ;  that 
the  suit  cannot  lie  for  slander ;  that  the  plaintiff  has  inflated  his  status  : 
he  is  a  cultivator  and  a  pensionar." 

[436]  Upon  this  state  of  the  pleadings  the  Munsif  as  the  Court  of  first 
instance  framed  three  issues,  the  first  being  whether  the  defendant  abus- 
ed the  plaintiff,  and  if  so,  whether  a  suit  would  lie  for  slander  ;  the  second 
issue  was  whether  the  imputation  was,  as  a  matter  of  fact,  true,  and  the 
third  issue  related  to  the  measure  of  damages. 

The  Munsif,  however,  after  examining  the  parties,  did  not  take  evi- 
dence upon  the  issues,  but  held  that  the  statement;  was  made  in  the  witness 
bos,  and  that  the  defendant  "  was  bona  fide  answering  a  question  put  to 
him,"  and,  as  such,  was  not  liable  to  the  action,  because  such  statement 
was  privileged.  In  holding  this  view  the  Munsif  has  relied  upon  the  oases 
cited  at  page  117  of  Underbill's  Law  of  Torts,  where  the  summary  of  the 
cases  is  to  the  effect  that  "statements  of  a  Judge  acting  judicially, 
whether  relevant  or  not,  are  absolutely  previloged  :  Scott  v.  Stansfield  (I)  ; 
and  so  are  those  of  counsel,  however  irrelevant  and  however  malicious  : 
Munster  v.  Lamb  (2).  Solicitors.acting  as  advocates  have  a  like  privilege  : 
ibid  and  Mackay  v.  Ford  (3)  Statement  of  witnesses  can  never  be  the 
subject  of  an  action  :  Seman  v.  Netherclift  (4)  ;  and  a  military  man  giving 
evidence  before  a  military  Court  of  Enquiry,  which  has  not  power  to 
administer  an  oath,  is  entitled  to  the  same  protection  as  that  enjoyed  by 
a  witness  under  examination  in  a  Court  of  justice  :  Dawkins  v.  Bokeby 
(5).  If  the  evidence  is  false,  the  remedy  is  by  indictment  :  Henderson  v. 

(1)  L.R.  3  Ex.  220.  (2)  L.R,  11  Q.B.D.  588,  (3)  29  L.J.  Ex,  404, 

'  (4)  L.R.  2  C.P.D.  53.       U)  L.R.  7  H,L.  744. 
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1888       Broomhead  (1)."     The  Munsif  has  also  relied  upon  the   English  Law  of 
JULY  2.      Torts  as  contained  in  the  work  of  Addison  on  that  subject. 

Upon  this  ground  of  law  alone  the  Munsif,  without  entering  into  the 

APPEL-     merits  of  the  case  or  taking  any  evidence  in  it  other  than  the   statements 

LATE       of  the  parties,  dismissed  the   suit ;  but  upon  appeal  the  learned  Judge  of 

CIVIL.      tne  lower  appellate  Court,  reversing  that  order,  has  remanded  the  case  for 

trial  under  s.  562  of  the  Civil  Procedure  Code.     The  view  taken  by  the 

10  A.  428=  learned  Judge  of  the  lower  appellate  Court  seems  to  be  based  upon  two 
8  A.W.N.  propositions,  one  being  that  the  abusive  language  ueed  by  the  defendant 
1888)  157.  was  in  itself  actionable  without  proof  of  special  or  actual  damage  ;  and  the 
other  that  the  defendant  could  not  be  held  to  be  privileged  in  making 
the  statement  which  he  did  make.  In  remanding  the  case,  the  learned 
[437]  Judge  of  the  lower  appellate  Court  was  inclined  to  hold  that  the 
abusive  language  used  by  the  defendant  towards  the  plaintiff  was  uttered 
after  the  defendant's  deposition  had  already  been  taken  in  the  Court,  and 
the  learned  Judge  goes  on  to  say  :  "  The  privilege  of  a  witness  lasts  so 
long  only  as  he  has  been  deposing  on  oath  in  the  witness-box,  but  not 
after  it." 

Holding  this  view,  the  learned  Judge  was  of  opinion  that  this  parti- 
cular point  as  to  whether  or  not  the  use  of  abusive  language  above 
mentioned  was  made  under  circumstances  of  privilege  had  not  been  duly 
dealt  with  by  the  first  Court  on  evidency,  as  no  evidence  on  the  issue  had 
duly  been  taken.  And  the  remand  proceeds  upon  that  hypothesis. 

What  we  have  to  determine  in  this  case  are  two  important  questions 
of  law  : — 

The  first  is  whether  abusive  language  which  aims  at  insulting  a  person 
is  not  per  se  actionable  in  tort  under  the  law  of  British  India  (when  the 
language  is  such  that  it  causes  injury  to  the  feelings  of  the  person  towards 
whom  it  is  used),  without  proof  of  any  special  or  actual  damage. 

The  second  question  is  whether  under  the  circumstances  of  this  case 
the  words  used  by  the  defendant  were  such  as  can  be  held  to  be  privileged 
by  any  rule  prevailing  in  this  country  as  a  rule  of  law. 

Upon  the  first  of  these  points  Mr.  Kashi  Prasad  in  arguing  the  case 
for  the  appellant,  has  relied  upon  the  authority  of  English  cases  as  they 
are  represented  in  the  latest  edition  of  Addison  on  Torts,  the  general  effect 
of  which  oases  is  that  abusive  language  is  not  per  se  actionable,  unless  it 
falls  within  certain  limitations  imposed  by  the  Common  Law  of  England. 
Indeed,  all  that  Mr.  Kashi  Prasad  relies  upon  is  best  formulated  in 
Folkard's  Treatise(2)  and  in  the  most  recent  work  upon  the  Law  of  Tort  by 
Mr.  Frederick  Pollock  at  page  206  of  his  work,  where  the  law  of  England, 
as  it  now  stands,  is  laid  down  in  the  following  words  : — 

Slander  is  an  actionable  wrong  when  special  damage  can  be  shown  to 
have  followed  from  the  utterance  of  the  words  complained  of,  and  also  in 
the  following  cases  :^-~ 

Where  the  words  impute  a  criminal  offence. 

[438]  "  Where  they  impute  having  a  contagious  disease  which  would 
cause  the  person  having  it  to  be  excluded  from  society. 

'  Where  they  convey  a  charge  of  unfitness,  dishonesty,  or  incom- 
petence in  an  office,  profession,  or  trade,  in  short,  where  they  manifestly 
tend  to  prejudice  a  man  in  his.  calling." 

1  28  L.J.  Ex.  860. 

2  Starkie's  Law  of  Blander  and  Libel,  by  Folkatd,  4th  ed.  70. 
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Belying  upon  the  authority  of  English  law,  the  learned  pleader 
argues  that,  inasmuch  as  in  this  case  no  special  damage  is  either  alleged 
in  the  plaint  or  proved,  the  action  was  in  itself  not  maintainable,  because 
it  did  not  furnish  sufficient  elements  for  a  cause  of  action  in  tort.  I  have 
no  doubt  that  the  learned  pleader  is  perfectly  right  so  far  as  the  English 
law  of  torts  is  concerned  upon  this  particular  point,  and  that  if  the  suit 
had  to  be  dealt  with  b*y  me  as  a  Judge  sitting  in  England,  I  should  have 
accepted  his  contention  and  decreed  this  appeal,  one  efiect  of  which  would 
be  to  dismiss  the  suit.  But  the  matter,  in  my  opinion,  does  not  rest 
upon  the  exact  position  taken  up  by  either  the  common  law  of  England 
or  the  cases  decided  there.  There  is  no  authority  with  which  I  am 
acquainted  which  entitles  any  Court  of  justice  sitting  here  in  India  to 
apply  the  English  common  ,law  to  the  lives  and  liberties  of  the  people  of 
this  country,  irrespective  of  statutory  provisions  and  of  the  rule  of 
"justice,  equity  and  good  conscience,"  where  no  statutory  provisions  are 
available.  There  is  no  statute  which  renders  that  law  applicable  to  this 
country,  and  if  difficulties  arise  in  dealing  with  questions  such  as  those 
with  which  we  have  to  deal  in  this  case,  it  is  because  the  Legislature 
has  not  yet  thought  fit  to  frame  any  special  rules  which  would  govern 
actions  of  this  character.  And  further  difficulty  which  arises  in  such 
cases  is  what,  in  the  absence  of  statutory  provisions,  should  be  the  line 
of  action  upon  which  the  Courts  of  justice  should  proceed  in  British 
India.  Speaking  for  myself,  I  am  perfectly  willing,  sitting  here  as  one  of 
Her  Majesty's  Judges,  to  take  the  responsibility  of  saying  that  for  the 
purpose  of  deciding  such  questions  which  affect  a  population  vastly 
different  to  that  of  England  in  nationality,  creed,  and  social  conditions, 
the  English  common  law,  though  it  must  always  be  referred  to  for 
guidance  in  questions  of  difficulty  and  regarded  with  respect,  is  not 
necessarily  fit  to  be  adopted  in  its  integrity,  irrespective  of  the  conditions 
of  this  country.  These,  [439]  however,  are  views  which  affect  the 
Legislature  more  than  the  Bench,  and  holding  as  I  do  that  the  law  of 
British  India  upon  this  particular  point  is  silent  so  far  as  legislative 
enactments  are  concerned.  I  proceed  to  state,  or  rather  repeat  what  I 
have  said  before  now  as  to  what  should  be  the  rule  in  determining  such 
questions  when  they  arise  for  adjudication. 

There  is,  indeed,  a  series  of  decisions  to  be  found  in  the  published 
reports  upon  the  subject,  but  they  are  so  silent  as  to  general  principles 
and  so  conflicting  with  each  other  that  I  cannot  accept  them  to  represent 
any  defined  rule  of  the  common  law  of  India.  The  state  of  the  present 
law  and  my  views  thereupon  are  represented  in  what  I  have  before  now 
said  elsewhere  in  the  following  words  : — 

"  Defamation,  as  representing  slander  and  libel  consolidated,  is  an 
offence  against  reputation  only,  and,  therefore,  as  the  English  law  now 
stands,  publication  to  a  third  person  or  persons  is  a  condition  precedent 
to  its  being  regarded  as  actionable  wrong ;  so  that  insulting  words  of 
however  grave  a  nature,  when  addressed  only  to  the  plaintiff,  do  not 
amount  to  a  tort,  even  though  the  insult  be  directly  followed  by  mental 
distress  or  vexation  leading  to  inability  to  attend  to  one's  ordinary  avoca- 
tions of  life.  Again,  even  where  insulting  words  are  orally  uttered  in 
public,  proof  of  special  or  actual  damage  is  necessary,  except  in  certain 
well-defined  cases,  to  render  them  actionable.  An  '  imputation,  for  ex- 
ample, by  words  however  gross  and  on  an  occasion  however  public,  on 
the  chastity  of  a  modest  matron  or  a  pure  virgin  is  not  actionable,  without 
proof  that  it  has  actually  produced  special  temporal  damage  to  her  ; 
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1888       neither  it  is  actionable  to  call  a  man  a  swindler  or  a  cheat,  a  blackguard 
JULY  12,  or  a  rogue,  or  to  say  that  he  is  a  low  fellow,  a  disgrace  to  the  town,  and 
unfit  for  decent  society,  unless  it  can  be  proved  that  actual  legal  damage 
'APPEL-     has  resulted  to  the  plaintiff  from  the  slander'  (Addison  on  Torts,  p.  37). 
LATE  "  The  truth  seems  to  be  that  the  English  law  of  tort,  whilst  attaching 

OlVIL.      considerable  importance  to  physical  injuries  and  to  matters  which  result 
in  pecuniary  loss,  does  not  attach  sufficient  significance  to  mental  distress, 
10  1.  425=    and  does  not,  therefore  afford  sufficient  protection  against  personal  insult 
•8  A.W.N.     as  distinguished  from  [440]  bodily  injury  and  defamation.     It  is  a  ques- 
(1888)  157.    tion  of  no  small  consequence  whether  this  characteristic  of  the  English 
system  should  be  introduced  in  India.     I  use  the  word  "  introduced  ", 
because,  as  the  case-law  now  stands,  the  weight  of  authority  is  undoubt- 
edly in  favour  of  recognizing  mental  distress  caused  by  insulting  words  as 
in    itself    actionable,    irrespective    of    special  or   actual  damage.     The 
following  rulings    of '  the    Calcutta  High  Court  are   authorities  for  this 
proposition : — 

(1)  Kanoo  Mundul  v.  Rahumooullah  Mundul. 

(2)  Moulvie  Ghulam  Hossein,  Vakeel  v.  Hur  Gobind  Doss,  Tashildar. 

(3)  Shaikh  Tukee  v.  Shaikh  Khoshadel  Biswas, 

(4)  Osseemoodeen  v.  Fateh  Mahomed. 

(5)  Gour  Chander  Puteetundee  v.  A.  L.  Clay. 

(6)  Sreenath  Mookerjee  v.  Komol  Kurmokar. 

(7)  Kalee  Coomar  Hitter  v.  Bamguttee  Bhuttacharjee. 

"  The  reports  of  these  various  cases  are  not  very  complete,  but  so  far 
as  they  go  they  leave  no  doubt  that  injury  to  feeling  has  been  held  as 
sufficient  in  itself  to  constitute  a  cause  of  action  for  recovery  of  damages 
regardless  of  actual  loss  or  harm.  In  the  first  of  these  cases,  Norman,  J.O. 
observing  that  'the  words,  which  are  of  the  coarsest  abuse,  I  do  undoubt- 
edly impute  that  to  '  the  plaintiff  which  would,  if  believed,  have  been 
hurtful  to  the  feelings  of  his  family  and  have  lowered  his  character  in 
respect  of  his  caste,'  goes  on  to  say  :  '  No  doubt,  actions  for  slander  are 
often  vexatious.  But  to  prevent  people  from  taking  the  law  into  their 
own  hands,  and  for  preservation  of  peace  and  order,  it  is  a  matter  of 
the  greatest  importance  that  Courts  of  justice  should  afford  an  effectual 
remedy  to  persons  feeling  themselves  aggrieved  by  wanton  and  virulent 
abuse.'  In  the  second  and  the  third  cases  it  was  held  that  actual  injury 
and  damage  was  not  necessary  to  render  the  action  maintainable,  and  it 
was  observed  in  the  latter  case  that  [441]  'injury  might  result  to  a  man's 
feelings  such  as  would  entitle  him  to  damages'  and  the  same  view  was 
adopted  in  the  fourth  case.  These  rulings  were  followed  in  the  fifth  case, 
where  it  was  observed  that  it  does  not  follow  that  because  a  man's 
professional  position  or  gains  are  not  injured  by  abuse  received  by  him 
that  his  feelings  are  not  injured  and  outraged.'  Again,  in  the  sixth  and  the 
seventh  cases  similar  rules  were  laid  down,  mental  distress  being  taken 
to  be  a  sufficient  cause  of  action.  Similarly,  the  Bombay  High  Court  in 
Kashi  Earn  v.  Bhadu  Bopuji  (8),  after  stating  that  the  English  law  upon 
the  subject  was  different,  adopted  the  view  of  the  Calcutta  High  Court 
as  the  suit  was  brought  in  the  mufassal  and  the  parties  to  it  were 
Hindus. 

"In  none  of  these  cases  does  it  appear  that  the  question  of  publication 
was  raised  or  determined,  and  injury  to  feelings  seems  to  have  been 

(1)  W.E.  Jannuary  to  July  1864.  269.  (2)  1  W.R.  19. 

(3)6W.R.  151.  (4)  7  W.E.  259.  (5)  8  W.R   256. 

(6)  16  W.R.  83.  (7)  16  W.R.  84,  note,       (8)  7  B.H.C.R.  p.  17  W.C. 
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regarded  as  the  sole  ground  of  action.  On  the  other  hand,  in  Phoolbasee 
Koer  v.  Barjun  Singh  (1),  and  Chundarnath  Dhur  v.  Issurree  Dassee  (2),  the 
Calcutta  High  Court,  without  noticing  any  of  its  previous  rulings,  laid 
down  the  rule  that  abusive  and  threatening  language  without  proof  of 
actual  damage  did  not  constitute  a  cause  of  action  at  all  for  recovery  of 
damages.  Again  a  learned  Judge  of  the  same  Court  (Pontifex,  J.)  in 
Nilmadhub  Mookerjee  v.  Dookeeram  Khottah  (3)  observed  that  '  actions 
for  verbal  slander  ought  not,  in  my  opinion,  to  be  encouraged,  and  that, 
unless  there  are  special  damages  proved,  the  Court  will  be  very  reluctant 
to  give  any  damages.'  • 

"  It  can  scarcely  be  doubted  that  these  various  rulings  leave  the  law 
in  a  very  unsatisfactory  condition  and  there  is  need  for  legislative 
interference.  What  form  the  interference  should  take  is  a  question  which, 
in  my  opinion,  should  be  determined  according  to  the  conditions  of  life 
and  the  feelings  of  the  people  of  India.  And,  looking  at  the  matter  from 
this  point  of  view,  I  have  no  doubt  that  the  seven  rulings  of  the  Calcutta 
High  Court  which  I  have  enumerated  above  lay  down  the  rule  most  suitable 
for  India,  though  it  is  more  in  conformity  with  the  Roman  than  the 
English  law.  There  [442]  is  a  passage*  in  Starkie's  Law  of  Slander  and 
Libel,  by  Folkard,  4th  ed.,  p.  19,  which  shows  that  even  in  Scotland  any- 
thing defamatory  is  the  foundation  of  an  action  without  proof  of  special 
damage.  The  case  of  Aitken  v.  Bead  (4)  is  relied  upon  for  this  proposi- 
tion, and  it  is  stated  that  in  the  case  of  Mackenzie  v.  Bead  (5)  the  Court, 
after  observing  that  the  law  on  the  subject  of  slander  in  England  was  very 
particularly  defined,  added  that  anything  that  produces  uneasiness  of  mind 
is  actionable  in  Scotland. 

"  I  confess  I  can  see  no  reason  why  personal  insult  and  consequent 
mental  distress  should  not  be  recognized  as  constituting  a  substantive 
cause  of  action  in  our  proposed  law  of  torts.  In  enumerating  personal 
rights,  the  Civil  Code  of  New  York  (s.  27)  lays  down  that  every  person  has 
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"Many  incidents  were  founded  on  the  doctrine  of  the  Roman  law,  that  contumely 
was  the  ground  of  action,  in  which  it  differs  from  the  law  of  England.  If  an  infant,  or 
one  in  a  state  of  intoxication,  defamed  another,  the  action  failed,  for  the  metis  rea, 
the  contumelious  intention,  was  wanting ;  in  England  such  a  defence,  if  the  act  were 
voluntary,  would  be  unavailable.  By  the  Roman  law,  a  party  was  not  only  entitled 
to  sustain  an  action  for  contumelious  words  spoken  concerning  himself,  but  also  in 
respect  of  those  spoken  of  others  of  his  family,  if  they  tended  collaterally  to  subject 
him  to  degradation  and  contempt.  Thus,  a  father  was  entitled  to  recover,  in  respect 
of  a  contumelious  injury  offered  to  his  wife,  children,  or  domestics,  provided  the 
offender  knew  the  relationship  of  the  party  so  offended.  So  far  was  the  principle  carried 
by  the  Roman  law,  that  even  the  heir  was  entitled  to  an  action  for  an  insult  to  the 
remains,  or  even  the  memory  of  the  deceased.  Etsi  forte  cadaver!  defunct!  fit  injuria 
oui  hioredes  bonorum  possepsores  ezsitimus,  injuriarum  nostro  nomine  babemus 
actionem.  Spectat  enim  ad  ezistimationem  nostram  si  qure  ei  fiat  injuria.  Idemque 
et  si  fama  ejus  cui  heceredes  exstitimus  acessatur.  The  same  decree  of  indefinitoness 
which  characterizes  this  branch  of  the  Roman  law  naturally  pervades,  alao.  the  codes 
of  those  nations  which  have  adopted  the  principles  of  that  law.  In  Scotland,  for 
instance,  the  limits  of  civil  as  well  AS  criminal  liability  are  exceedingly  wide.  Thus 
in  the  case  of  Aitken  v.  Bead  and  Fleming  (4),  the  Judge  observed,  '  There  are  dis- 
advantages in  allowing  actions  of  this  sort,  where  there  is  no  accusation  of  a  crime,  or 
allegation  of  specific  damage.  By  the  law  of  Scotland,  however,  anything  defamatory 
\  the  foundation  of  an  action.'  In  the  case  of  Mackentie  v.  Read  (5)  the  Court,  after 
observing  that  the  law  on  the  subject  of  slander  in  England  was  very  particularly 
defined,  added  '  here  anything  that  produces  unaasiness  of  mind  is  actionable. " 

(1)  12  W.R.  369.  (2)  18  W.R.  531,  (3)  15  B.L.R.  161. 

(i)  2  Mur,  Rep.  149,  (5)  2  Mur.  Rep,  159. 
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1888        'the  right  of  protection  from  bodily  restraint  or  harm,  from  personal  insult 
JULY  2.      from  defamation,   and  from  injury  to  his  personal  relations.'     If,  then, 
personal    insult  is  a  wrong  as    distinct  from  defamation  as  assault,  there 
APPEL-     seems  no  reason  why  it  should  not  be  regarded  as  distinct  tort.     A  tort  is 
LATE       [443]  only  an  injury  to  a  legal  right  not  arising  out  of  contract  between  the 
CIVIL       wrong-doer  and  the  person  wronged  ;  and.  in  my  opinion,  if  the  right  of  pro- 
tection from  personal  insult  is  violated,  such  violation  should  be  recognized 
10  A.  425=    aa  a  cause  of  action  for  recovery  of  damages  as  much  as    assault.  Such  is 
8  A.W.N.     apparently  the    rule  of  the  Eoman    Civil  Law  and  of  the  law  of  Scotland, 
(1888)  187.   both  of  which  recognize  mental  distress  as  in  itself  constituting  an  injury. 
Moreover,  the  view  which  I  have  here  ventured  to  express  would,  if  adopt- 
ed, be  in  keeping    with  the  notion  of  injury    as  understood  in  the  Indian 
Penal  Code  (s.  44),  where  it  is  taken  to  denote  'any  harm  whatever  illegally 
caused  to  any  person  in  body,  mind,  reputation  or  property.' 

"The  observations  which  I  have  ventured  to  make  above  do  not, 
however,  necessarily  lead  to  the  conclusion  that  anything  should  be  added 
to  the  law  of  defamation  in  which  the  doctrine  of  publication  to  third  per- 
sons naturally  occupies  an  essentially  important  position.  According  to 
my  view,  the  exigencies  of  the  matter  would  be  sufficiently  mat  by  adding 
'personal  insult'  as  a  distinct  head  under  the  category  of  personal  wrongs, 
the  question  whether  the  insult  is  offered  in  public  or  in  •  private  being 
left  to  take  its  place  as  an  element  bearing  upon  the  assessment  of  dama- 
ges, as  in  cases  of  assault.  The  effect  of  this  would,  of  course,  be  that 
personal  insult  would  be  a  wrong  in  itself,  irrespective  of  the  question 
whether  the  abusive  language  is  published  or  not  and  whether  it  is 
expressed  orally  or  in  writing.  As  an  illustration  of  my  meaning,  two 
cases  to  be  found  in  the  Indian  Reports  may  be  referred  to.  In  Kumul 
Chunder  Bose  v.  Nobin  Chunder  Ghose  (1)  Macpherson,  J.,  held  that  a 
letter  addressed  to  the  plaintiff  himself,  though  containing  insulting  and 
abusive  language,  did  not  constitute  a  cause  of  action  in  tort,  because  'the 
only  damage  alleged  is  damage  to  tbe  feelings  of  the  plaintiff  caused  by 
the  receipt  of  the  letter  '  and  '  such  injury  is  not  in  itself  a  ground  for  giving 
damages  in  a  civil  action. '  The  ruling  was  followed  by  the  Allahabad 
High  Court  in  Mahomed  Ismail  Khan  v.  Mahomed  Tahir  (2)  and  is  no 
doubt  in  conformity  with  the  English  law.  In  the  latter  of  these  cases  I 
was  myself  engaged  as  Counsel  for  the  plaintiff,  and  I  well  remember  bow  I 
failed  to  induce  the  Bench  to  [444]  depart  from  the  rule  of  English  law 
and  to  adopt  the  view  that  personal  insult  causing  mental  distress  should  in 
itself  be  recognized  as  actionable  wrong  in  India,  apart  from  the  subject  of 
defamation. 

"  The  reasons  ordinarily  employed  against  this  view  are  that  'abusive, 
insulting  and  unmannerly  language  which  affects  not  a  man's  liberty  or 
estate  are  of  too  indefinite  and  uncertain  a  character  to  be  the  subject  of 
an  action  for  pecuniary  damages.  Such  injuries,  rather  affronts  to  the 
feelings,  are  as  incapable  of  definition  as  they  are  of  admeasurement. 
They  depend  upon  the  rank,  situation  and  condition  of  the  parties,  and 
on  circumstances  which  may  be  felt  but  not  defined ;  they  may  depend  on 
the  tone  of  voice,  the  gestures,  even  looks  by  which  they  are  accompanied, 
and,  in  some  instances,  silence  may  be  more  contemptuous  and  insulting 
than  direct  expressions  '  (Starkie,  p.  17).  It  is  submitted  that  these  objec- 
tions apply  equally  to  almost  all  personal  injuries  (such  as  assault, 
defamation,  false  imprisonment,  &o.)  in  which  mental  suffering  is  recognised 


(1)  10  W.R.  184. 


(2)  N.W.P.H.C.R.  1874,  p.  38. 
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as  an  element  of  assessing  damages  ;  so  much  so  that  there  is  no  fixed 
rule  for  estimating  damages  in  such  cases,  and  the  matter  is  usually  left 
to  the  discretion  of  the  jury  with  reference  to  the  circumstances  of  aggra- 
vation or  mitigation  as  the  case  may  be.  In  India  such  questions  would 
have  to  be  decided  by  the  Judge,  and  I  can  anticipate  no  impossibility  in 
arriving  at  a  fair  assessment  of  damages  in  cases  of  personal  insult  as 
distinguished  from  defamation.  The  cases  cited  in  Addison's  Treatise 
(p.  151)  show  that  the  state  of  the  English  case-law  as  to  what  words  are 
actionable  is  of  a  most  unsatisfactory  and  contradictory  nature ;  and 
judicial  opinion  seems  to  have  wavered  from  time  to  time  between  dis- 
couraging actions  for  slander  and  favouring  them.  '  The  opinions  of  later 
times,'  observes  Holt,  C.  J.,  .have  been  in  many  instances  different  from 
those  of  former  days  in  relation  to  action  for  words,  and  judgments  have 
gone  different  ways  ;  but,  for  my  part,  whenever  words  tend  to  take  away 
a  man's  reputation,  I  will  encourage  such  actions,  because  so  doing  will 
contribute  much  to  the  preservation  of  peace. 

"  If,  then,  rendering  verbal  slander  actionable  contributes  to  the 
preservation  of  the  peace,  the  recognition  of  personal  insult  would  [445] 
a  fortiori  achieve  a  similar  result.  Defamation  is  an  offence  against 
reputation,  having  falsehood  or  misrepresentation  as  its  instrument.  Per- 
sonal insult,  on  the  other  hand,  would  be  an  offence  independent  of  the 
element  of  misrepresentation,  the  primary  object  of  the  offender  being  not 
injury  to  reputation,  but  the  humiliation  of  his  victim  or  injury  to  his 
peace  of  mind.  This  distinction,  which  does  not  seem  to  bo  clear  in  the 
English  law,  has  probably  gone  far  to  throw  personal  insult  into  the 
background  and  to  prevent  its  being  recognised  as  a  tort  in  itself.  Thus 
distinct  wrong  remained  practically  without  a  remedy  ;  and  Bentham,  in 
his  Principles  of  Penal  Law,  Chap.  XIV.  has  shown  how  the  practice  of 
duelling  arose  out  of  this  circumstance.  In  India  violent  breach  of  the 
peace  often  results  from  abusive  language  ;  and,  indeed,  the  Indian  Penal 
Code  (s.  504J  recognises  insult  as  a  distinct  offence  from  defamation 
(s.  499),  provided  that  it  is  likely  to  cause  breach  of  tho  peace.  This  limita- 
tion is  no  doubt  suited  to  the  genius  of  the  criminal  law,  but  why  should  this 
limitation  bo  imposed  upon  personal  insult  as  a  civil  wrong  ?  Mr.  Starkie, 
as  usual  with  English  text  writers,  does  not  recognise  personal  insult  as  a 
wrong  distinct  from  defamation,  and  after  stating  that  '  the  only  mode  of 
proceeding  in  respect  of  mere  abusive  and  unmannerly  and  insulting 
language  is  by  causing  the  offender  to  be  bound  over  to  good  behaviour,' 
goes  on  to  say  that  '  it  is  expedient  on  principles  of  general  policy  and 
convenience  that  the  law  should  define  by  sufficient  limits,  in  what 
instances  simple  defamation  unaccompanied  by  special  damage  should 
constitute  a  substantive  ground  of  action.'  But  whatever  limitations  it 
may  be  expedient  to  impose  upon  defamation,  it  does  not  necessarily 
follow  that  those  same  limitations  should  be  imposed  upon  the  law 
of  personal  insult,  because,  as  already  observed,  the  one  is  an  injury  to 
reputation,  and  the  other  constitutes  an  offence  against  mental  comfort. 
Mr.  Starkie  himself  admits  that  '  it  is  obvious  that  the  application  of  these 
principles  in  particular  instances  must,  in  a  great  measure,  depend  on  the 
state  and  circumstances,  manners  and  habits  of  the  society  for  whose  use 
such  rules  are  to  be  applied.'  And  bearing  this  in  mind,  it  seems  to  me 
that  unadvanced  countries  like  India  present  a  state  of  society  where 
personal  insult  needs  more  checks  than  in  more  civilized  countries  like 
"  England. 

[446]  "  Another  objection,  so  far  as  I  can  gather  from  the  English 
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1888  text-books,  to    recognising   personal   insult  as  a  distinct  tort,  is  that  it 

JULY  3.  would    afford    far    too    large    a   scope  for  vexatious  litigation,  and  the 

ordinary    intercourse  of  society  would  be  impeded  and    fettered  by  the 

•  APPEL-  apprehension  of  vexatious    and  harassing  suit   for  trifling  causes.'     The 

LATE  answer  to  such  an   argument  is,  I  think,  furnished  best  by  the  celebrated 

CIVIL,  dictum  of  Lord  Holt  in  Ashby  v.  White  (1)  ;  '  As  in  an  action  for  slander- 

'  ous  words,  though  a  man  does  not  lose  a  penny  by  reason  of  the  speaking 

10  A.  425=  them,  yet  he  shall   have  an  action.     So  if  a  man  gives  another  a  cuff  on 

8  l.W.N.  the  ear,  though  it  cost  him  nothing,  no,  not  so  much  as  a  little  diachylon, 
(1888)  157.  yet  be  shall  have  this  action,  for  it  is  a  personal  injury.  And  it  is  no 
objection  to  say  that  it  will  occasion  multiplicity  of  actions  ;  for  if  men 
will  multiply  injuries,  actions  must  be  multiplied  too  ;  for  every  man  that 
is  injured  ought  to  have  his  recompense.'  Indeed,  the  objection  that 
vexatious  litigation  will  be  multiplied  if  personal  insult  is  recognised  as  a 
civil  wrong,  seems  to  me  to  raise  a  general  question  applicable  to  all  kinds 
of  torts,  viz.,  the  question  whether  slight  injuries  should  not  form  an 
exception  to  the  general  principles  of  liability  for  civil  wrongs.  The  Indian 
Penal  Code  (s.  95)  lays  down  the  general  rule  that  '  nothing  is  an  offence 
by  reason  that  it  causes,  or  that  it  is  intended  to  cause,  or  that  it  is 
known  to  be  likely  to  cause  any  harm,  if  that  harm  is  so  slight  that  no 
person  of  ordinary  sense  and  temper  would  complain  of  such  harm.' 
Whether  this  rule  should  be  adopted  wholly  or  in  a  modified  form  in  the 
law  of  civil  wrongs  is  a  question  which  I  shall  discuss  later  on  ;  but  I  may 
observe  here  that  in  most  cases  the  ordinary  common  sense  of  mankind 
may  be  taken  as  a  sufficient  guarantee  against  trifles  being  made  the 
subject  of  litigation. 

[I  may  add  that  if  any  further  guarantee  is  required,  it  is  furnished 
by  the  discretionary  power  conferred  by  the  rules  of  procedure  in  England 
and  America,  and  by  s.  220  of  our  own  Code  of  Civil  Procedure  in  regard 
to  the  apportionment  of  coats.] 

''The  real  question  seems  to  be  whether  personal  insult  causing 
mental  distress  deserves  a  substantive  place  in  the  list  of  civil  wrongs.  In 
other  words,  should  protection  from  personal  insult  be  [447]  recognised  as 
a  right  in  itself  distinct  from  the  right  of  protection  from  defamation?  If 
no  such  right  exists,  personal  insult  cannot,  of  course,  constitute  civil 
injury,  nor  would  any  remedy  be  needed.  Such,  however,  is  practically 
the  state  of  the  English  law  of  torts,  which  provides  no  remedy  for 
unpublished  insult,  which  does  not  recognise  mental  distress  in  itself  as 
it  civil  wrong,  and  which  even,  where  the  insult  is  publicly  offered  causing 
distress  of  mind,  insists,  except  in  certain  well-defined  cases,  upon  proof 
of  special  or  actual  damage  before  granting  any  remedy.  Speaking  of 
personal  insult,  I  may  quote  the  language  of  Bentham  in  support  of  my 
view : — 

1  'In  order  to  understand  all  the  evil  which  results  from  these  offences, 
they  must  be  considered  without  reference  to  any  remedies :  it  must  be 
supposed  that  there  are  none.  According  to  this  supposition,  these 
offences  might  be  repeated  at  will ;  an  unlimited  career  would  thus  be 
opened  to  insolence ;  the  person  insulted  to-day  might  be  insulted 
to-morrow,  and  the  day  after.everyday  and  every  hour;  and  each  new  affront 
would  facilitate  the  next  and  render  more  probable  a  succession  of  outrages 

of   the  same  class Thus  the  individual  obliged   by   his  relative 

weaknesb  to  submit  at  the  pleasure  of  his  persecutor  to  similar  vexations, 

(1)  Smith's  L.C.  268. 
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and  deprived,  as  we  have  supposed,  of  legal  protection,  would  be  reduced  to        1888 
the  most  miserable  condition.     Nothing  more  is  required  for  establishing      JULY  2, 
on  the  one   part   an   absolute  despotism,  and   on  the  other,    an   entire 
slavery' ."  APPEL- 

I  still  adhere  to  the  views  expressed  by  me  in  the  above  quotation,      LATE 
and  I  am  of  opinion  that  personal  insult  and  abusive  language  by  itself,      CIVIL, 
whether  such  insult  or  abuse  does  or  does  not  amount  to  actionable  slander 
in  England,  is  in  this  country  a  cause  of  action  for  maintaining  a  suit  such  jo  A,  325  = 
as    the    present.     In  this  view  I  am  supported  by  the  authority  not  only     8  A.W.N. 
of  the  cases  which  have  already  been  referred  to  in  the  above  quotation,   (1888)  137. 
but  also  by  more  recent  rulings.     Among  these  perhaps  the  most  important 
is  the  case  of  Srikant  Boy  v.  Satcori  Shaha  (1),   in    a  foot-note    to    the 
report    of    which    case    many  of  the  previous  rulings  have  been  referred 
to,  and  which  case  was  followed  by  the  Calcutta  Court    in    Ibu    Hosein, 
[458]    v.    Haider    (2).     The    effect    of  this  last  case  seems  to  me  to  be 
somewhat  misrepresented  in  the  head-note.     I  say  this  because  I  under- 
stand the  effect  of  this  last  ruling  to  be  that  (to  use  the  words  of  Field,  J,, 
who  delivered  the  judgment  of  the  Court  in  that  case)  "  language  which, 
having  regard  to  the  respectability  and  position  of  the  person  abused,   is 
calculated    to    outrage    his    feelings,  lower  the  estimation  in  which  he  is 
held  by  persons  of  his  own  class,  and  so    bring    him    into    disrepute,    is 
actionable."     In    the    case    before  the  learned  Judges  it  does  not  appear 
from  the  report  that  any  special  or  actual  damage  was  proved,  and  the 
judgment  appears  to  have  proceeded  upon  the  ground  that  injury  to  personal 
feelings,  that  is,  mental  distress,  caused  by  abusive  language,   is  per  se  a 
cause   of  action  for  a    suit   of  this    character,  and,  as   such,  actionable 
without  proof  of  any  further  damages,  pecuniary  or  temporal,  in  any  other 
sense. 

I  am  of  opinion  that  the  view  taken  in  the  case  last  cited  is  the  right 
view  of  the  law  as  applicable  to  British  India,  that  view  being  consistent 
with  the  ruling  of  Mitter,  J.,  and  Maclean,  J.,  in  the  case  of  Srikant  Boy 
v.  Satcori  Shaha  U)  which  it  followed.  In  the  case  last  mentioned  the 
question  seems  to  have  been  similar  to  the  one  with  which  we  are 
concerned  in  this  case,  because  here,  as  in  the  case  last  referred  to,  the 
obvious  object  in  using  the  abusive  language  was  due  to  discredit  the 
plaintiff,  who  had  been  summoned  as  a  witness.  But  among  the  Indian 
reported  cases  upon  the  subject  none  is  more  important  than  the  ruling  of 
the  Madras  High  Court  in  Parvathi  v.  Mannar  (3),  where  Turner,  C.  J.,  in 
delivering  the  judgment  of  the  Court,  held  that  the  rule  of  English  law 
which  prohibits,  except  in  certain  cases,  an  action  for  damages  for  oral 
defamation  unless  special  damage  is  alleged,  being  founded  on  no  reason- 
able basis,  should  not  be  adopted  by  Courts  of  British  India  ;  and  that 
learned  Chief  Justice,  in  considering  the  matter,  went  on  to  say,  with  the 
concurrence  of  Mr.  Justice  Muttusami  Ayyar  : — 

"In  this  country  we  are  not  bound  to  adopt  the  rules  regulating  com- 
pensation for  injuries  which  are  recognized  by  the  English  Courts,  though 
it  has  been  the  practice  of  Judges  in  British  India  to  regard  the  decisions 
of  the  English  Courts  with  the  highest  [449]  respect  as  embodying 
the  wisdom  and  experience  of  a  judiciary  whose  reputation  is  second 
to  none  for  independence  and  ability.  But  the  distinction  drawn  by  the 
English  law  between  written  or  printed  and  oral  slander,  which  is 
said  to  have  its  origin  in  the  circumstance  that  the  most  frequent 

(1)  3  C.L.B.  181.  (2)  12  0.  109.  (3)  8  M.  175. 
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1888      instances  of  oral  slander  were  at  one  time  punishable   by   Ecclesiastical 

JULY  3.    Courts  (2  Salked,  694),  has    been  condemned  by  many  eminent  English 

lawyers.     Mr.    Starkie  observes  that    the    distinction    must  be  regarded 

APPEL-     as  an    absolute   peremptory   rule  not  founded  on  any  obvious  reason  or 

LATE      principle.     In  Roberts  v.  Roberta  (1)  Cockburn,    C.   J.,    and    Crompton 

CIVIL       anc*  Blackburn,  JJ.,  pronounced  the  law  of  England  unsatisfactory  and 

regretted   they   were  bound   by  it.     In    Lynch   v.   Knight  (2)  the  Lord 

10  A.  423=  Chancellor  Campbell  expressed  the  same  views,  and   Lord    Brougham,  in 
8  A.  W.N.     the  same  case,  declared  that  the  English  law  was  in  this  respect  not  only 
(1888)  137.    unsatisfactory  but  barbarous.     The  Indian    Law  Commission,  of  which 
Lord  Macaulay  was  a  member,  in  its  report  on  the  proposed  Penal  Code, 
demonstrated  that  the  English  law  regarding  defamation  was  inconsistent 
and  unreasonable  (Introductory  Reprot.    Note,  p.  7,   Macaulay's  Works, 
p.  546).     The  civil  law  does   not  recognise  the  distinction,  nor  does  the 
law  of  Scotland  ;  and  the  recommendations  of  Lord  Macaulay's  Commis- 
sion were  approved  and  accepted  by  the  British  Indian  Legislature.     We 
therefore  feel  justified  in  giving  effect  to  our  conviction  that  the  rule  we  are 
considering  is  not  founded  on  natural  justice  and  should  not  be  imported 
.into  the  law  of  British  India," 

There  is  thus  ample  authority  in  the  Indian  case-law  to  show  that  the 
English  Law  of  Torts,  as  to  verbal  abuse  and  slander,  is  not  the  law  of 
British  India,  and  that  we  should  be  imoorting  that  law,  regardless  of  the 
conditions  of  the  people,  if  we  were  to  apply  wholesale  the  very  peculiar 
rules  of  that  law  on  this  point  denounced  by  many  eminent  English 
lawyers  themselves,  and  called  by  Lord  Brougham  as  "  not  only  unsatis- 
factory but  barbarous." 

There  is  one  more  point  which  was  pressed  upon  us  by  Mr.  Kashi 
Prasad,  and  that  is.  that  if  the  statement  of  the  defendant  as  to  the 
plaintiff  being  "  illegitimate  and  out  of  caste  "  (because  such  is  the  only 
interpretation  which  the  idiom  of  Hindustani  [450]  would  warrant  in 
respect  of  the  words  used  by  the  defendant)  be  true,  no  cause  of  action 
arises  for  such  an  action.  Now,  in  the  first  place,  this  contention,  which 
amounts  to  raising  a  plea  of  justification,  was  not  clearly  raised  in  the 
defence,  and  in  the  next  place,  even  if  it  had  been  clearly  set  up,  I  hold, 
for  reasons  to  be  presently  stated,  that  such  a  plea  could  not  by  itself 
furnish  a  full  defence  to  the  action. 

It  is  perfectly  true  that  under  the  English  law  of  defamation  a  plea 
of  justification  supported  by  proving  the  truth  of  the  statement  is  a  valid 
defence  to  a  civil  action,  though  even  under  that  law  such  plea  was  not 
allowed  in  criminal  proceedings  until  recent  legislation  provided  that  "  the 
truth  of  the  matter  charged  may  be  inquired  into,  but  shall  not  amount 
to  a  defence,  uuless  it  was  for  the  public  benefit  that  the  said  matters 
charged  should  be  published"  (Starkie,  p.  718).  Similar  is  the  effect  of 
the  criminal  law  of  India  (s.  499  of  the  Penal  Code,  Except.  1),  and  my 
brother  Straight  in  Abdul  Hakim  v.  Tej  Ghandar  Mukarji  (3)  went  the 
length  of  saying  that  ''  although  the  provisions  of  the  Penal  Code  with 
regard  to  defamation  are  applicable  to  criminal  charges,  the  principles 
therein  embodied  are  well  adapted  to  supply  the  tests  by  which  the  liabi- 
lity or  otherwise  of  defendants  to  civil  suits  should  be  decided." 

It  is,  however,  not  necessary  for  me  to  rule  how  far  I  am  prepared 
to  adopt  either  the  English  law  of  defamation  as  to  the  plea,  of  justifica- 
tion in  civil  cases  cr  the  dictum  of  my  brother  Straight,  which  I  have  just 
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quoted ;  though  I  confess  I  incline  to  the  latter  view,  as  I  think  the 
"distinction  drawn  by  the  English  law  between  civil  and  criminal  liability 
(so  far  as  the  plea  of  justification  is  concerned)  proceeds  upon  grounds 
(Starkie,  pp.  529,  718)  which  can  scarcely  be  reconciled  with  juristic 
reasoning. 

I  do  not  regard  the  case  now  before  me  as  one  of  defamation,  pure 
and  simple,  but  one  of  personal  insult,  though  it  may  be  that  that  insult 
was  conveyed  by  words  of  a  defamatory  character. 

In  the  long  quotation  which  I  have  already  made  in  this  judgment, 
1  have  stated  my  reasons  for  holding  that  defamation  must  not  be 
confounded  with  personal  insult :  the  one  being  an  [451]  offence  against 
reputation  having  falsehood  or  misrepresentation  as  its  instrument,  the 
other  an  offence  independent  of  the  element  of  misrepresentation,  the 
primary  object  of  the  offender  being  not  injury  to  reputation,  but  the 
humiliation  of  his  victim  or  injury  to  bis  peace  of  mind.  Personal  insult 
therefore  is  in  itself  a  substantive  wrong,  and  independent  either  of  the 
falsehood  of  the  statements  contained  in  the  abusive  language  employed, 
or  of  publication,  though  the  publicity  of  the  occasion  may  be  an  element 
for  consideration  in  assessing  damages. 

I  am  aware  that  in  laying  down  this  rule  I  am  departing  from  the 
English  Common  Law,  but  there  is  no  legisla  tive  authority  for  holding  that 
that  law  is  applicable  to  such  cases  in  the  mufassal,  whilst  the  case-law  of 
British  India,  as  I  have  already  shown,  does  not  adopt  the  rules  of  the 
English  law  on  the  subject,  the  reason  beiug  that  such  rules  in  their 
entirety  are  not  fitted  for  the  conditions  of  the  Indian  population.  Lan- 
guage may  be  abusive  and  insulting,  though  it  states  the  truth,  and  it  may 
cause  grave  injury  to  the  most  tender  feelings  of  the  human  heart.  No 
person  who,  for  example,  is  illegitimate  or  an  out-caste  or  has  a  bodily 
infirmity,  likes  to  be  reminded  of  these  facts  in  abusive  terms,  and  if  the 
gentlest  touch  or  even  attempt  to  touch  under  certain  circumstances 
amounts  to  assault  and  battery  and  as  such  an  actionable  wrong,  I  fail 
to  see  why  violent  abuse  should  not  be  an  actionable  wrong,  unless,  indeed, 
it  can  be  said  that  mental  pain  is  not  to  be  compared  with  bodily  suffering 
in  granting  compensatory  relief. 

But  whilst  laying  down  this  rule,  I  must  guard  myself  against  being 
understood  to  hold  that  malice  is  not  a  necessary  element  of  the  wrong, 
for  I  am  of  opinion,  that  when  abusive  and  insulting  language  is  employed, 
the  law  will  infer  and  presume  malice,  unless  the  defendant  proves  his 
conduct  to  be  bona  fide  or  shows  that  the  occasion  was  privileged.  I  wish 
also  to  point  out  that  nothing  that  I  have  said  is  to  be  understood  as 
contradicting  the  rule  laid  down  by  the  Madras  High  Court  in  Sri  Raja 
Sitarama  Krishna  Rayadappa  Ranga  Baz  Bahadur  Garu  v.  Sri\Raja  San- 
yasi  Razu  Pedda  Baliyara  Simhulu  Bahadur  Garu  (1),  where  it  was  held 
that  the  omission  of  a  mere  courtesy  cannot  be  taken  to  be  equivalent  to 
[452]  slandering  or  libelling  a  man  and  is  not  an  actionable  wrong.  The 
case  was  not  dealt  with  as  one  of  personal  insult  nor  was  the  question  of 
malice  or  the  question  of  special  or  actual  damage  considered  in  the  case. 
It  may  have  been  that  the  omission  complained  of  was  bona  fide  and 
having  beeon  made  in  a  judicial  proceeding  was  privileged.  Again,  the 
ruling  of  this  Court  in  Oodai  v.  Bhowanee  Pershad  (2)  and  of  tho  Madras 
High  Court  in  Subbaiyar  v.  Kristnzii/ar  (3)  are  no  authorities  agaiustmy 
view,  because  in  both  those  case  the  turning  point  of  the  decision  was 
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1888       that  mala  members  of  a  family  cannot  sue  for  the  injury  or  insult  which 

JULY  2.      they  have  sustained  indirectly  in  consequence  of  ill-treatment  of  certain 

female  members  of  the  family.     Indeed,  in  the  former  of  these  cases  it  was 

APPEL-     left  an  open  question  whether  the  female  members  of  the  family  who  had 

LATE       been  insulted  could  not  maintain  an  action  in  their  own  behalf,  whilst  the 

CIVIL      latter  case,  leaving  the  same  question  open,  proceeded  entirely  upon  the 

technical  ground  of  the  absence  of  locus  standi  in  the  plaintiff.     How  far 

10  A.  425=  I  am  prepared  to  accept  the  ground  upon  which  those  two  rulings  proceed- 
8  A.W.N.  ed  is  a  question  which  I  am  not  called  upon  to  determine  in  this  case, 
(1888)  157-  though  both  those  rulings  are  consonant  with  the  English  law,  so  far  as  I 
can  understand  those  cases  from  the  facts  stated  in  the  published  reports. 
There  is,  however,  another  case  to  which  I  wish  to  refer — Piiumber  Dass 
v.  Dwarka  Pershad  (1),  in  which  it  was  held  that  making  and  publicly 
exhibiting  an  effigy  of  a  person,  calling  it  by  the  person's  name,  and  beating 
it  with  shoes,  are  acts  amounting  to  defamation  of  character  for  which  a 
suit  for  recovery  of  damages  will  lie.  The  case  was  no  doubt  dealt  with  as 
falling  under  the  rule  of  the  English  law  of  libel,  though  the  learned  Judges 
in  regarding  the  case  as  one  of  defamation  do  not  appear  to  have  considered 
how  far  the  effigy  and  its  maltreatment  were  subject  to  the  plea  of  justifi- 
cation. Under  the  English  law  of  libel,  if  no  such  plea  could  be  raised,  the 
conduct  of  the  defendants  would  no  doubt  be  actionable  ;  but  according  to 
the  view  which  I  have  taken,  I  should  probably  have  regarded  the  case  as 
not  one  of  defamation  as  understood  in  the  English  law  of  slander  and  libel, 
for  which  falsehood  and  misrepresentation  are  necessary  elements,  but 
simply  as  a  case  of  [453] personal  insult  and,  as  such,  actionable,  per  se,  as  a 
substantive  tort  in  itself,  without  proof  of  actual  or  special  damage. 

I  now  proceed  to  deal  with  the  second  question  in  this  case,  viz.t  the 
plea  of  privilege.  And  in  dealing  with  this  part  of  the  case,  I  think  the 
analogies  of  the  English  law  furnish  a  good  guide,  though  of  course  that  law 
deals  with  the  matter  as  relating  to  defamation,  and  not  to  mere  abusive  or 
insulting  language,  for  that  law  does  not  recognize  personal  insult  as  in 
itself  an  actionable  wrong.  The  grounds  of  privilege  as  to  statements 
made  in  the  course  of  judicial  proceedings  are  stated  to  be  those  of  public 
policy  in  the  interest  of  justice,  and  they  are  well  set  forth  at  p.  173  of 
Starkie's  work,  and  the  same  author  summarizes  the  English  law  so  far  as 
it  relates  to  the  privilege  of  witnesses  (p.  179)  in  the  following  words  :- 
"  By  the  general  policy  of  the  law  the  witness  is  privileged  ;  and  therefore 
no  action  will  lie  for  a  statement  made  by  him  in*  the  course  of  a  judicial 
proceeding,  whether  by  affidavit  or  viva  voce,  even  though  it  be  alleged  to 
have  been  made  falsely  and  maliciously,  and  without  any  reasonable  or 
probable  cause,  and  that  the  plaintiff  has  suffered  damage  in  consequence." 
The  same  seems  to  be  the  effect  of  the  cases  cited  by  Mr.Bigelow  (Leading 
Cases  on  Torts)  at  p.  162  of  his  work.  The  question  of  the  extent  of  the 
privilege  of  a  witness  in  making  statements  was,  however,  well  considered 
in  a  more  recent  case — Seaman  v.  Netherclift  (2),  in  which  there  are  valu- 
able dicta  of  Cockburn,  C.J.,  Bramwell.  J.  A.,  and  Amphlett,  J.A.,  who 
presided  in  the  Court  of  Appeal.  The  judgments  of  those  eminent  Judges 
show  that  whilst  they  were  not  fully  agreed  upon  all  minor  points,  they 
were  unanimous  in  laying  down  the  broad  proposition  of  law  that  the 
privilege  of  a  witness  is  limited  to  the  time  when  be  is  actually  under 
examination.  Whether  such  privilege  has  application  to  statements  having 
no  reference  to  the  matter  which  the  Court  is  investigating  was  left  an  open 

(1)  N.W.P.H.C.B.  1870,  p,  435.  (2)  L.R,  2  C.P.D.,  p.  53.     . 
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question  in  that  case.  Cockburn,  C.J.,  after  laying  down  hat  "  a  witness 
is  privileged  to  the  extent  of  what  he  says  in  course  of  his  examination," 
went  on  to  say :  "  Neither  is  that  privilege  affected  by  the  relevancy  or 
irrelevancy  of  what  he  says  ;  for  then  he  would  be  obliged  to  judge  of  what 
is  relevant  or  irrelevant,  and  questions  might  be,  and  are,  constantly  asked 
which  are  [454]  not  strictly  relevant  to  the  issue."  But  he  added  :  "  I  am 
very  far  from  desiring  to  be  considered  as  laying  down  as  law  that  what  a 
witness  states  altogether  out  of  the  character  and  sphere  of  a  witness.or  what 
he  may  say  dehors  the  matter  in  hand,  is  necessarily  protected."  Upon  the 
same  point  Bramwell,  J.  A.,  in  delivering  his  judgment,  drew  a  distinction 
between  relevant  facts  in  evidence  and  matters  "  having  reference  to  the 
enquiry''  and  he  held  that  the  latter  phrase  was  preferable  to  and  wider 
than  mere  questions  of  relevancy,  as  defining  the  limits  of  the  privilege  of 
a  witness.  And  in  dealing  with  the  argument  of  counsel,  the  learned 
Judge  went  on  to  say  (p.  60)  : — "  Mr.  Clarke  said  he  was  prepared  to 
maintain  that  as  long  as  a  witness  spoke  as  a  witness  in  the  witness- 
box,  he  was  protected,  whether  the  matter  had  reference  to  the  inquiry 
or  not.  I  am  reluctant  to  affirm  so  extreme  a  proposition.  Suppose, 
while  the  witness  is  in  the  box,  a  man  were  to  come  in  at  the  door,  and 
the  witness  were  to  exclaim  '  that  man  picked  my  pocket.'  I  can  hardly 
think  that  would  be  privileged.  I  can  scarcely  think  a  witness  would 
be  protected  for  any  thing  be  might  say  in  the  witness-box  wantonly 
and  without  reference  to  the  inquiry.  I  do  not  say  he  would  not  be  protect- 
ed. It  might  be  held  that  it  was  better  that  everything  witness  said  as  a 
witness  should  be  protected  than  that  witnesses  should  be  under  the 
impression  that  what  they  said  in  the  witness-box  might  subject  them  to 
an  action.  I  certainly  should  pause  before  I  affirmed  so  extreme  a  propo- 
sition, but  without  affirming  that  I  think  the  words  '  hiving  reference  to 
the  inquiry  '  ought  to  have  a  very  wic'e  and  comprehensive  application,  and 
ought  not  to  be  limited  to  statements  for  which,  if  not  true,  a  witness 
might  be  indicted  for  perjury,  or  the  exclusion  of  which  by  the  Judge  would 
give  ground  for  a  new  trial,  but  ought  to  extend  to  that  which  a  witness 
might  naturally  and  reasonably  say  when  giving  evidence  with  reference 
to  the  inquiry  as  to  which  he  had  been  called  as  a  witness." 

Amphlett,  J.A.,  in  delivering  bis  judgment  in  the  same  case,  after  say- 
ing that  there  were  "  many  reasons  why  a  witness  should  be  absolutely 
protected  for  any  thing  he  said  in  the  witness-box  "  went  on  to  say : 
"Any  thing  that  tended  to  disparage  the  credit  of  a  witness  may  be  said 
to  be  relevant  to  the  enquiry  in  which  the  [455]  witness  is  giving  his 

evidence No  doubt  the  strong  language  the  defendant  used,  which 

was  quite  unnecessary,  prejudiced  him  with  the  jury  ;  but  the  unnecessary 
strength  of  the  language  cannot  affect  the  question  of  privilege." 

In  the  present  case  the  plaintiff's  deposition  shows,  and  the  lower 
appellate  Court  has  interpreted  it  to  mean,  that  "  he  was  abused  after  the^ 
defendant's  deposition  was  over,"  and  that  Court  goes  on  to  say :  "If  this 
is  a  fact,  and  probably  it  is  so  in  the  absence  of  any  evidence  to  the  con- 
trary, then  in  my  opinion  he  (defendant)  had  no  right  to  use  the  ill 
expressions  towards  the  plaintiff,  a  respectable  person  in  his  retired  life 

The  privilege  of  a  witness  lasts  as  long  only  as  he  has  been  deposing 

on  oath  in  the  witness-box,  but  not  after  it." 

The  passage  in  the  plaintiff's  deposition  to  which  these  remarks  refer 
clearly  shows  that  the  abusive  language  was  employed  by  the  defendant 
against  the  plaintiff  after  the  defendant  had  finished  his  deposition  and 
was  no  longer  in  the  witness-box.  But  this  question,  as  pointed  out  by 
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the  lower  appellate  Court,  has  not  been  tried  upon  the  merits,  and  I  may 
observe,  that  the  deposition  given  by  the  present  defendant  in  the  suit  of 
Sheobadan  Singh  v.  Dawan  Singh  would  be,  perhaps,  the  most  important 
piece  of  evidence  for  determining  whether  the  abusive  language  now  com- 
plained of  in  this  suit  was  uttered  by  the  defendant  in  the  course  of  his 
examination  as  a  witness.  The  language  is  stated  to  have  been  uttered 
in  answer  to  a  question  put  by  the  Munsif  who  presided  in  the  Court, 
requiring  the  defendant  to  give  some  explanation  why  the  present  plaint- 
iff had  deposed  against  the  case  set  up  by  the  present  defendant,  who 
was  also  defendant  in  the  former  action. 

I  agree  with  the  lower  appellate  Court  in  holding  that  the  case  has 
not  been  tried  upon  the  merits,  and  I  shall  uphold  the  order  of  that  Court 
now  under  appeal  directing  a  trial  da  novo. 

But  because  the  points  of  law  which  have  arisen  in  this  case  are 
of  considerable  importance ;  because  upon  these  points  the  legislature 
has  not  yet  settled  the  law ;  because  the  English  common  law  of  torts,  in 
my  opinion,  is  not  in  .its  integrity  applicable  to  this  country  ;  because  I 
have  in  this  judgment  departed  from  [456]  that  law  in  some  important 
points,  I  consider  it  necessary  before  concluding  this  judgment  to  for- 
mulate the  exact  propositions  of  law  upon  which  this  judgment  proceeds. 
Those  propositions  are  the  following  : — 

Firstly,  that  the  English  law  of  slander  as  forming  part  of  the  law  of 
defamation,  and,  as  such,  drawing  somewhat  arbitrary  distinctions  between 
words  actionable  per  se  and  words  requiring  proof  of  special  or  actual 
damage,  is  not  applicable  to  this  country  either  by  reason  of  any  statutory 
provision  or  by  any  uniform  course  of  decision  sufficient  to  establish  such 
distinctions  as  part  of  the  common  law  of  British  India. 

Secondly,  that  whilst  the  English  law  of  defamation  recognizes  no 
•distinction  between  defamation  as  such  and  personal  insult  in  civil  liabili- 
ty, the  law  of  British  India  recognizes  personal  insult  conveyed  by  abusive 
language  as  actionable  per  se  without  proof  of  special  or  actual  damage. 

Thirdly,  that  such  abusive  and  insulting  language,  unless  excused  or 
protected  by  any  other  rule  of  law,  is  in  itself  a  substantive  cause  of  action 
and  a  civil  injury  apart  from  defamation. 

Fourthly,  that  malice  is  an  element  of  liability  for  abusive  and  insult- 
ing language. 

Fifthly,  that  such  malice  will  be  presumed  or  inferred  unless  the 
contrary  is  shown. 

Sixthly,  that  where  the  defendant  is  not  absolutely  privileged  and 
protected  by  reason  of  the  office  or  the  occasion  on  which  he  employed 
such  language,  he  renders  himself  subject  to  a  civil  liability  for  damages 
irrespective  of  any  plea  of  justification  based  upon  proving  the  truth  of 
the  statements  contained  in  the  abusive  and  insulting  language  complain- 
ed of. 

Seventhly,  that  the  rule  of  English  law  as  to  the  privilege  or  protection 
of  a  witness  in  regard  to  defamatory  statements  made  in  the  withess-box 
is  based  upon  a  public  policy  which  is  equally  applicable  to  insulting  and 
abusive  language  used  by  such  witness. 

Eighthly,  that  such  statements  when  made  in  the  witness-box  are 
privileged  and  protected,  even  though  made  maliciously  and  [457]  falsely, 
so  long  as  they  are  relevant  to  the  inquiry,  or  have  reference  to  the 
.inquiry  in  the  broadest  sense  of  the  phrase. 
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Ninthly,  that  even  where  such  statements  have  no  reference  to  the 
inquiry,  the  defendant  may  prove  the  absence  of  malice  and  that  such 
statements  were  made  in  good  faith  for  the  public  good. 

As  the  case  has  not  been  tried  upon  the  merits,  it  is  impossible  to 
determine  at  this  stage  which  or  how  many  of  these  propositions  would 
be  applicable  to  the  facts,  beyond  the  rule  that  abusive  and  insulting 
language  is  actionable  per  se  without  proof  of  special  or  actual  damage, 
unless  such  language  is  excused  or  protected  by  some  other  rule  of  law. 

The  case  was  therefore  rightly  remanded  by  the  lower  appellate  Court 
for  trial  upon  the  merits,  and  that  trial  must,  in  my  opinion,  proceed  with 
reference  to  the  legal  propositions  which  I  have  already  enunciated.  My 
brother  Brodhursb  is,  however,  of  opinion  that  the  case  as  it  stands  already 
is  ready  for  final  adjudication,  and  that  the  question  of  privilege  obviates 
the  necessity  of  entering  into  the  vaster  question  as  to  whether  abusive 
and  insulting  language  in  actionable  per  se.  I  wish  I  had  been  able  to  take 
the  same  view  of  the  record  of  the  case  as  it  now  stands.  But  I  find  that 
in  the  first  place,  the  plea  of  privilege  was  neither  pleaded  by  the  defendant 
before  the  Munsif,  nor  was  it  made  the  subject  of  an  issue  so  as  to  enable 
the  parties  to  produce  evidence  upon  tbab  issue.  The  record  of  the  case 
shows  that  the  issues  were  framed  on  the  7th  November,  1887,  and  the  Mun- 
sif examined  the  parties  on  the  same  day,  and  without  taking  any  further 
evidence  dismissed  the  suit.  Under  these  circumstances,  I  cannot  help 
agreeing  with  the  lower  appellate  Court  in  the  view  that;,  even  in  respect  of 
such  defence  as  the  doctrine  of  privilege  might  furnish,  there  has  been  no 
proper  trial  upon  the  merits,  and  that  the  Munsif  in  this  omission  was 
influenced  entirely  by  a  misapprehension  of  the  meaning  of  the  plaintiff's 
deposition.  According  to  the  view  which  my  learned  brother  is  inclined  to 
take  of  the  doctrine  of  privilege  in  such  cases,  the  question  of  good  faith  is 
a  question  of  fact,  which  must  be  determined  upon  its  own  individual 
merits, with  reference  to  the  circumstances  of  each  case,  proved  by  evidence, 
for  producing  which  the  parties  must  have  such  opportunities  as  the  law 
[458]  of  procedure  allows  them.  This  was  not  done  here,  because,  as  the 
record  shows,  the  examination  of  the  parties  was  virtually  an  examination 
such  asss.  117,  118,  and  119  of  the  Code  contemplate,  an  examination  the 
primary  object  of  which  is  to  enable  the  Court  to  frame  proper  issues. 
In  this  case  neither  the  question  of  privilege  at  large  nor  tbe  question  of 
bona  fides  was  made  the  subject  of  an  issue,  and  I  should  have  been 
willing  to  consent  to  any  order  made  by  my  learned  brother  such  as  would 
admit  the  trial  of  those  points  of  fact  before  final  adjudication. 

But  the  facts  which  might  sustain  a  pleaof  privilege  have  not  been  ascer- 
tained by  judicial  trial  in  this  case,  nor  has  the  question  of  bona  fides  been 
made  the  subject  of  inquiry.  I  have  indeed,  in  deference  to  my  learned 
brother's  views,  consented  to  an  order  sending  for  the  record  of  the  former 
suit,  that  is,  the  one  in  the  course  of  which  the  defendant  used  the  abusive 
language  complained  of  in  this  action.  But  the  record  of  that  case  affords  no 
help,  even  if  we  as  a  Court  of  second  appeal  could  deal  with  that  record  as 
evidence  in  this  case.  That  record,  if  it  shows  any  thing,  shows  that  tbe 
abusive  language  was  not  incorporated  in  the  defendant's  deposition,  and 
in  the  absence  of  a  total  want  of  the  trial  of  the  point  as  to  privilege,  it 
cannot  be  the  result  of  a  judicial  inquiry,  but  a  mere  surmise  to  hold  that 
the  abusive  language  complained  of  was  employed  whilst  tbe  defendant  was 
under  examination  as  a  witness,  or  fehat  it  was  so  employed  bona  fide. 

It  is  perfectly  true,  as  admitted  in  this  case,  that  the  abusive  language 
was  employed  in  an  answer  to   a  question  put  by  the  Munsif.     But  it  is 
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1888       equally  true  that  the  question  was  not  needed,  and  it  would  be  extending 
JULY  2.     *bQ  doctrine   of  privilege  far   beyond  its  bounds,  even  as  known  to   tbe 

English  law,  to  bold  that  the  mere  incident  of  such  a  question  being  put 

APPEL-  by  tbe  Court  is  to  afford  the  person  to  whom  such  question  is  put  an 
LATE  unbounded  privilege  of  abusing  another  in  open  Court,  without  a  proper 
CIVIL  ascertainment  by  trial  of  the  facts  which  might  furnish  a  legal  basis  for 

'      such  a  privilege,  a  trial  which  we  as  a  Court  of  second  appeal  can  scarcely 

10  A.  525=  hold  ourselves. 

8A.W.N.  So  far  as   the  question  of  lona  fides  is   concerned,  I  hold  tbe  same 

(1888)  137.  opinion  as  my  brother  Straight  expressed  in  Abdul  [459]  Hakim  v.  Tej 
Chander  Mukerji  (1),  and  re-affirmed  by  him  in  Queen- Empress  v.  Dhum 
Singh  (2).  And  I  may  add  that  so  far  as  the  quantum  of  damages  claimed 
is  concerned,  nothing  that  I  have  said  in  this  judgment  must  be  taken  to 
lay  down  any  rule  as  to  assessment.  The  considerations  which  regulate 
the  assessment  of  damages  in  such  cases  necessarily  rest  upon  the  deter- 
mination of  the  facts  and  circumstances  of  each  case,  and  I  do  not  think 
that  the  case  is  in  its  present  state  ready  for  any  adjudication  as  to  the 
amount  of  damages.  The  question  will,  however,  no  doubt  be  determined 
by  the  Court  of  first  instance,  to  which,  by  the  order  of  the  lower  appellate 
Court,  the  case  has  been  remanded  for  re-crial. 

I  would  dismiss  this  appeal  with  costs.  Appeal  dismissed. 


10  A.  159  =  8  A.W.N.  (1888)  169. 
KEVISIONAL  CEIMINAL. 
Before  Mr.  Justice  Straight. 


QUEEN-EMPRESS  v.  DURGA.     [23rd  June,  1888,] 

Act  V  of  1861,  ss.  8,  29— Police  Officer— Suspension— Breach  of  crdcr. 

A  police  constable  was  suspended  and  ordered  to  remain  in  the  lines  during  sus- 
pension. Despite  tbe  order  he  absented  himself  therefrom  without  leave.  He 
was  convicted  under  s.  29  of  Act  V  of  1861. 

Held,  s.  29  of  Act  V  of  1861 ,  contemplates  that  the  person  to  be  charged  with 
an  offence  under  it  must  have  been,  at  the  time  of  his  doing  the  act  in  respect  of 
which  the  charge  is  preferred,  a  police  constable  within  the  meaning  of  that  Act. 
When  a  police  cfficei  is  suspended,  he  ceases  to  be  a  police  officei ;  the  conviction 
was  therefore  wrong. 

The  Queen  v.  Dinonath  Qangooly  (3)  followed. 

TUB  facts  of  this  case  are  stated  in  the  judgment  of  the  Court. 
The  Public  Prosecutor  (Mr.  G.  E.  Ross),  for  the   Crown. 

JUDGMENT. 

STRAIGHT,  J. — This  case  has  been  reported  by  the  learned  Judge  of 
Banda  for  consideration  as  to  whether  the  conviction  of  the  accused 
under  s.  29  of  Aci  V  of  1861,  which  contains  the  statute  law  on  the 
subject,  can  be  sustained.  S.  29  of  the  Act  which  I  have  referred 
provides  : — "  Every  police  officer  who  shall  be  guilty  of  any  violation  of 
duty,  or  wilful  breach  or  neglect  of  any  rule  or  regulation  or  lawful  [460] 
order  made  by  competent  authority;  or  who  shall  withdraw  from  the 
duties  of  his  office  without  permission,  or  without  having  given  previous 
notice  for  the  period  of  two  months ;  or  who  shall  engage,  without 

(1)  3  A.  815,  (2)  6  A.  220.  (3)  8  B.L.R.  App.  58, 
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authority,  in  any  employment  other  than  his  police  duly ;  or  who  shall       1888 
be  guilty  of  cowardice ;  or  who  shall  offer  any  unwarrantable  personal     JUNE  23. 
violence  to  any  person  in  his  custody,  shall  be  liable,  on  conviction  before 
a  Magistrate,  to  a  penalty  not  exceeding  three  months'  pay,  or  to  impri-       BEVI- 
sonment,  with  or  without  hard  labour,  for  a  period  not  exceeding  three     SIGNAL 
months,  or  to  both."  CRIMINAL 

In  this  particular  case  it  appears  that  the  man  Durga  was  a  police 
constable  employed  in  the  police  force  of  these  Provinces  ;  that  for  some  10  A.  439  = 
misconduct  upon  his  part  he  had  been  ordered  by  his  District  Superinten-  8  A.W.N. 
dent  to  be  suspended  and  to  remain  in  the  lines  during  such  suspension  ;  (1888)  169, 
that  despite  the  order  that  he  was  to  remain  in  the  lines,  be  absented 
himself  therefrom  without  leave  ;  and  it  was  in  respect  of  his  doing  so  that 
he  has  been  charged  under  s.  29,  Act  V  of  1861,  and  convicted  by  the 
Magistrate.  When  this  reference  came  before  me,  I  thought  the  matter 
of  sufficient  importance  to  invite  the  learned  Public  Prosecutor  to  be  good 
enough  to  giva  me  the  benefit  of  his  valuable  assistance,  more  particularly 
as  there  was  to  be  found  in  the  Bengal  Law  Reports,  Vol.  VIII,  Appendix, 
page  58  (The  Queen  v.  Dinanath  Gangooly),  a  decision  which,  if  a  right 
decision,  governs  this  case  and  settles  the  question  as  to  whether  such  a 
conviction  as  that  which  had  been  had  against  Durga  can  be  sustained. 
I  have  heard  the  learned  Public  Prosecutor,  and  I  have  had  an  opportunity 
also  of  carefully  considering  the  terms  of  the  judgment  of  the  two  learned 
Judges  of  the  Calcutta  High  Court,  and  I  am  constrained  to  come  to  the 
conclusion  that  they  were  right.  The  provision  contained  in  s.  29  of  Act 
V  of  1861  contemplates  that  the  person  to  be  charged  with  an  offence 
under  that  section  must  have  been,  at  the  time  of  his  having  done  the  ace 
in  respect  of  which  the  charge  is  preferred,  a  police  constable  within  the 
meaning  of  that  statute  ;  and  by  s.  8,  read  in  conjunction  with  the  form  to 
be  found  in  the  schedule  attached  to  the  Act,  it  is  clear,  that  when  once  a 
police  officer  has  been  suspended,  rt  is  his  duty  to  hand'over  to  his  superior 
officer  the  certificate  under  which  he  is  appointed  a  member  of  the  police 
[461]  force  :  so  that  the  effect  of  the  statute,  as  pointed  out  by  the  two 
learned  Judges  of  the  Calcutta  Court,  is  that  a  police  officer  who  has  been 
suspended,  from  the  mere  circumstance  of  that  suspension,  ceases  to  be  a 
police  officer,  because  it  is  ordered  by  the  Act  that  when  he  is  suspended 
his  certificate,  hitherto  in  operation,  shall  cease  to  have  effect,  and  shall 
be  immediately  surrendered  to  his  superior  officer.  I  cannot  help  concur- 
ring with  that  view,  though,  with  the  profoundest  respect  for  the  framers 
of  the  law,  the  policy  or  convenience  of  such  a  provision  seems  to  me 
doubtful.  Indeed,  with  reference  to  what  transpired  yesterday  in  the 
course  of  the  case  of  Muhammad  Mian  Khan  (1),  and  from  what  appears 
in  the  present  case,  it  is  difficult  to  see  how  the  discipline  of  the  police 
force  can  be  properly  preserved  unless  the  District  Superintendents  have 
larger  and  more  clearly  iefined  statutory  powers  to  deal  with  insubordina- 
tion. It  is  no  use  framing  rules  and  formulating  police  manuals,  if  such 
rules  and  the  directions  in  such  manuals  are  not  authorized  by  or  are  in 
hostility  with  the  statute,  and  I  think  the  subject  is  one  which  may  fairly 
claim  attention  at  the  hands  of  the  Local  Government,  specially  just  now, 
when  there  are  so  many  complaints  of  the  working  of  the  present  police 
system,  and  a  thorough  overhauling  and  re-organization  seems  desirable. 

I  quash  the  conviction    and  sentence  of  Durga,  because  on  the  terms 
of  the  statute  it  seems  to  me  I  have  no  option,  and  be  will  stand  acquitted. 

(1)  Unreported, 
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1888       I  direct  that  a  copy  of  this  order   be  forwarded  to  the  Local  Government 
JUNE  23.     and  to  kne  Inspector-General  of  Police.     Under  these  circumstances  the 
reference   must   be  accepted,  the  conviction  and  sentence  being  set  aside, 
REVI-      the  accused  will  stand  acquitted. 
SIGNAL  _ 

CRIMINAL. 

-  10  4.  462-8  A.W.N.  (1888)  200. 

APPELLATE  CIVIL. 


(t€88)  169.  Before  Sir  John  Edge,  Kt.t  Chief  Justice,  and  Mr.  Justice 

Mahmood. 


KACHWAIN  (Defendant)  v.  SARUP  CHAND  AND  OTHERS  (Plaintiffs).* 
[20bh  March,  1888.] 

Execution  of  decree—  Property  liible  to  attachment  and  sale— Grant  to  Hindu  widow 
for  maintenance  for  life  -Reversionery  right  of  grantor—  Att  VIII  of  1859, 
s.  205— Civil  Procedure  Code  (Act  XIV  of  18d2),  s.  266  (k)— "  Expectancy." 

One  N,  the  sole  owner  of  a  certain  village,  had  a  son  J.  J  had  two  wives.  By 
his  first  wife  ha  had  a  SOD  U.  J's  second  wife  was  G,  by  whom  he  had  a  son 
whose  widow  is  K,  the  defendant  in  the  suit.  •/.  died,  leaving  (' .  his  son, 
G,  his  widow,  and  K,  his  son's  widow,  and  on  bis  death  U  inherited  the  village. 
Prior  to  the  year  1874  U  had  made  a  gift  to  G  of  105  bighas  situate  in  the 
village.  In  1874  the  rights  and  interests  of  U  in  the  village  were  sold  by 
auction  and  purchased  by  T,  the  ancestor  of  the  plaintiffs.  G  by  a  deed  of 
gift,  conveyed  the  105  bighas  to  K  and  ultimately  died  on  26th  January,  1883. 
Plaintiff  then  sued  to  set  aside  the  gift  and  for  possession  of  the  land.  The 
learned  Judge  found  that  the  land  waa  given  to  G  in  lieu  for  her  maintenance 
which  she  was  to  hold  rent  free  for  her  life  and  that  she  had  been  in  possession 
thereof  for  twenty  years.  Further  that  U  had  the  right  to  resume  the  land 
and  assess  it  to  rent  on  the  death  of  G  and  that  all  the  rights  and  interests  of 
U  in  the  land  were  attached  and  sold  in  1874.  On  second  appeal  it  was  contend- 
ed that  the  interest  of  U  in  the  land  at  the  time  of  the  sale  of  the  village  by 
auction  was  in  the  nature  of  a  mere  expectancy  and  therefore  could  not  be  sold 
and  was  not  sold.  Held,  that  U  gave  to  G  the  usufruct  of  the  land  for  her 
life  in  lieu  of  her  maintenance.  That  after  tbe  gift  the  interest  of  U  in  the 
land  was  of  the  same  character  and  carried  with  it  the  same  consequences,  as 
the  reversion  which  the  lessor  would  have  for  land  leased  for  life  or  years  and 
analogous  to  the  right  which  a  mortgagor  who  had  granted  a  usufructuary  mort- 
gage would  have.  That  U  had  a  vested  right  in  the  land  which  was  capable  of 
being  sold,  and  that  right  passed  to  the  auction-purchaser  at  the  sale  of  1874. 

Counsel  for  appellant  cited  the  following  cises  in  the  course  of  his  argument : 
Eoraj  Koonwar  v.  Komul  Ko:nwar  (1>.  Ram  Chunder  Tantra  Doss  v.  Dhurmo 
Narain  Chukerbatty  (2),  Tuffuzzwl  Hvssein  Khan  v.  Raghoonath  Pershad  (3). 

ONE  Nirand  Singh  was  the  sole  owner  of  a  certain  village.  On  his 
death  the  village  was  inherited  by  his  son  Jawahir  Singh.  Jawahir  Singh 
had  two  wives.  By  his  first  wife  he  had  a  son  called  Umrao  Singh.  By 
his  second  wife,  Musammat  Galotan,  he  had  a  son  who  married  Musam- 
mat  Kachwain.  Jawahir  Singh  died,  leaving  Umrao  Singh,  Galotan,  and 
Kachwain  surviving  him.  [463]  Oa  his  death  Umrao  Singh  inherited 
the  village.  On  the  20th  August,  1874  the  rights  and  interests  of 
Umrao  Singh  in  the  village  were  put  up  for  sale  in  execution  of  a  decree 
and  were  purchased  by  one  Tara  Ohand. 

*  Beoond  Appeal,  No.  582  of  1886,  from  a  decree  of  A.  Macmillan,  Esq.,  Judge 
of  Mainpuri,  dated  6th  January.  1886,  confirming  a  decree  of  the  Subordinate  Judge  of 
Mainpuri,  dated  17th  September,  1883. 

(1)6  W.R.G.R.  84.  (2)  15  W.R.F.B.  17.  (8)  14  M.I.A,  41, 
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Galotan  had  on  the  26th  July,  1882,  transferred  certain  land  in  the 
village  to  Kachwain,  by  a  deed  of  gift,  and  died  on  the  26bh  January, 
1883. 

The  plaintiffs  in  this  case,  who  were  the  representatives  of  Tara 
Chattel,  sued  Kachwain,  to  set  aside  the  gift  and  for  possession  of  the 
land.  The  contention  for  the  plaintiffs  was  that  Tara  Ghand  had  pur- 
chased the  village  including  the  land  in  suit ;  that  the  land  had  been  given 
to  Galotan  for  her  life  only ;  that  she  had  no  power  of  alienation  ;  and 
that  as  she  was  dead,  the  defendant)  Kachwain  was  no  longer  entitled  to 
possession  of  it.  The  contention  for  the  defendant  was  that  the  sale  to 
Tara  Chand  did  not  pass  the  land  to  him;  that  the  land  had  not  baeu 
given  to  Galotan  for  life  only  ;  that  Nirand  Singh  bad  given  the  land  to 
Galotan  rent-free  as  "pan  masala,"  and  after  his  death  Jawahir  Singh  had 
allowed  the  land  to  remain  in  Galotan's  possession  as  stridhan,  and  she 
had  become  the  absolute  owner  of  it,  and  that  holding  it  at  the  time  of  the 
gift  as  absolute  owner  she  had  power  to  make  the  gift.  The  Court  of 
first  instance  gave  the  plaintiffs  a  decree  for  the  possession  of  the  land, 
which  on  appeal  the  lower  appellate  Court  affirmed. 

On  second  appeal  by  the  defendant,  Edge,  G.J.,  and  Mahmood,  J., 
remanded  to  the  lower  appellate  Court  the  following  issues  for  trial : — 

1.  Who  made  the  gift  of  the  land  in  suit  to  Musammafe  Galotan  for 
maintenance  during  her  life  ? 

2.  What  were  the  terms  of  the  grant  ? 

3.  How  long  was  she  in  possession  ? 

4.  What  interest,  if  any,  had  Umrao  in  the  land  in  suit  at  the  date 
of  the  sale,  i.e.,  on  the  20th  August,  1874. 

5.  Was  such  interest  actually  attached,  proclaimed,  and  sold  at  that 
sale? 

[464]  6.  What  wera  the  terms  of  the  order  of  attachment,  of  the 
proclamation,  and  of  the  order  confirming  the  sale  ? 

On  the  1st  issue  the  lower  appellate  Court  found  that  Umrao  Singh 
had  granted  the  land  to  Galotan  for  maintenance  during  her  life.  On  the 
2nd  issue  ifc  found  the  terms  of  the  grant  to  be  that  Galotan  should  hold 
the  land  rent-free  for  her  life-time  in  lieu  of  maintenance.  On  the  3rd 
issue  it  found  that  Galotan  was  in  possession  under  the  grant  for  twenty 
years.  On  the  4'oh  issue  the  finding  was,  that  the  interest  which  Umrao 
Singh  had  in  the  land  on  the  20th  August,  1874,  before  the  sale  took  place 
was  a  right  to  resume  the  land  and  assess  it  to  rent  on  the  death  of  Galo- 
tan. On  the  5th  issue  the  Court  found  that  the  interest,  which  Umrao 
Singh  had  in  the  land  on  the  20th  August,  1874,  before  the  sale  took  place 
was  not  specifically  attached  and  sold  at  that  sale,  but  as  the  whole  rights 
and  interests  of  Umrao  Singh  in  the  village  were  attached  and  sold,  such 
interest  must  be  considered  to  have  passed  to  the  purchaser.  On  the  6th 
issue  it  found  that  the  proclamation  of  sale  had  been  destroyed  and  its 
terms  could  not  be  ascertained,  but  that  the  orders  of  attachment  and 
confirmation  of  sale  showed  that  the  whole  rights  and  interests  of  Umrao 
Singh  in  the  village  had  been  attached  and  sold. 

On  the  return  of  these  findings  objections  were  taken  by  the  defendant- 
appellant. 

Mr.  W.  Colvin  and  Hon.  Pandit  Ajudhia  Nath,  for  the  appellant. 
Pandit  Sundar  Lai  and  Babu  Sital  Prasad  Chatterjee,  for  the  respond- 
ents. 
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JUDGMENT. 

EDGE,  C.  J. — This  is  an  action  brought  by  the  representatives  of  a 
purchaser  at  an  auotion-aale  of  the  interest  of  one  Umrao  Singh  in  a 
village  sold  in  execution  of  a  decree  on  the  20th  August,  1874.  One  Rao 
Nirand  Singh  bad  a  son  named  Jawahir  Singh.  Jawahir  Singh  had  two 
wives.  By  his  first  wife  he  had  a  son  Umrao  Singh,  who  is  still  alive, 
and  whose  property  was  sold.  Jawahir  Singh's  second  wife  was  Musam- 
mat  Galotan.  By  her  be  had  a  son,  whose  widow,  Musammat  Kachwain 
is  the  defendant  in  this  action  and  appellant  in  this  appeal.  Eao  Nirand 
Singh  and  Jawahir  Singh  died  previous  to  the  20th  August,  1874.  Musam- 
mat Galotan,  on  the  26th  July,  1882,  executed  a  deed  of  gift  in 
[465]  favour  of  the  defendant-appellant,  and  on  the  26fch  January,  1883, 
Musammat  Galotan  died.  The  deed  of  gift  related  to  105  bighas  of  land 
which  were  situate  in  the  village  in  question  and  form  the  subject  of  the 
claim  in  this  action.  Tbe  plaintiffs  contended  that  Umrao  Singh  had 
given  those  bighas  in  dispute  to  Musammat  Galotan  for  her  life  for 
maintenance.  The  finding  on  remand  is  in  accordance  with  that  contention. 
The  defendant,  on  the  other  hand,  contends  that  the  bighas  in  dispute  had 
been  given  by  Rao  Nirand  Singh  to  Musammat  Galotan,  and  that  the  gift 
had  been  confirmed  by  Umrao  Singh's  father,  Jawahir  Singh.  That 
contention  has  been  disposed  of  by  the  findings  on  remand.  Many  ques- 
tions were  raised  by  the  appellant  before  us.  It  was  contended  that  at 
the  date  of  the  sale  in  1874,  Utnrao  Singh  bad  no  interest  remaining  in  the 
bighas  in  question  that  could  be  sold  under  s.  205  of  Act  VIII  of  1859,  and 
it  was  contended  that  after  the  gift  made  by  Umrao  Singh  to  Musammafc 
Galotan.Umrao  Singh  stood  in  no  better  position  than  that  of  a  first  expect- 
ant reversioner  to  property  in  possession  of  a  childless  Hindu  widow.  It 
appears  to  me  thafc  the  position  of  Umrao  Singh  was  very  different  to  that  of 
such  a  reversioner.  What  had  been  done  in  effect  was  this.  Musammat 
Galotan,  being  entitled  to  maintenance,  Umrao  Singh,  who  was  the  full 
owner  of  the  whole  village,  gave  her  for  her  life  the  usufruct  of  these  105  bi- 
ghas in  lieu  of  her  maintenance.limiting  the  grant  to  her  for  her  life.and  she 
accepted  the  bighas  on  those  terms.  Umrao  Singh's  interest,  as  it  appears 
to  me,  was  much  more  than  the  mere  expectancy  of  a  reversioner  to  pro- 
perty on  the  death  of  a  Hindu  widow.  It  was  of  the  same  character,  and 
carried  with  it  the  same  consequences,  in  myopinion,  as  the  reversion  which 
the  lessor  would  have  for  land  leased  for  life  or  years,  and  would  be  analog-' 
ous  to  the  right  which  a  mortgagor  who  had  granted  a  usufructuary  mort- 
gage would  have.  It  is  misleading  to  use  in  connection  with  such  a  right 
the  term  "  expectancy."  On  the  determination  of  the  life-interest,  the  right 
to  possession  would  be  in  Umrao  Singh  or  his  assignee,  or  if  he  had  not 
assigned  and  bad  died,  then  in  hia  heirs.  I  think  -that  the  cases  cited  by 
Mr.  Colvin (Koraj Koonwar  v.Komul Koonwar(i) , Ram Chunder  Tantra Doss 
v.  Dhurmo  Narain  Chukerbutty  (2)  do  not  apply.  The  case  which  [4 66]  was 
cited  to  us,  namely,  Tuffuzzool  Hossein  Khan  v,  Baghoonath  Pershad  (3), 
obviously  does  not  apply.  That  was  a  case  in  which  the  thing  which 
was  sold  at  auction  was  the  chance  of  the  success  of  a  party  in  an 
arbitration.  It  was  said  on  behalf  of  the  appellant  further  that  the 
bighas  in  question,  having  been  granted  by  Umrao  Singh  to  Musammat 
Galotau  in  lieu  of  maintenance,  they  became  her  s',ridhan,  and  that 
Umrao  Singh  ceased  to  have  in  them  a  saleable  interest.  That  proposition 
would  be  a  correct  view  of  the  law  if  Galotan's  interest  had  not  been 
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limited  to  au  interest  for  her  life.  This  was  not  an  absolute  gift  by 
Umrao  Singh,  but  merely  a  grant  to  operate  during  the  lifetime  of  Mu- 
sammat  Galotan.  There  was  a  considerable  amount  of  legal  argument  as 
to  the  rights  of  a  Hindu  widow  in  the  property  left  by  her  husband  in 
respect  of  her  right  of  maintenance.  I  do  not  think  that  any  of  those 
arguments  assist  us  in  the  determination  of  this  case,  which  is  not  one  of 
partition,  but  is  one  of  a  private  arrangement  between  Umrao  Singh  and 
Musammat  Galotan,  by  which  be  agreed  to  give  to  her  and  she  agreed  to 
receive  from  him,  these  bigbas  for  her  life  only  and  as  a  mode  of  payment  of 
her  maintenance.  In  my  opinion,  whatever  might  have  been  the  position  of 
Musammat  Galotan  if  this  had  not  been  the  arrangement  that  had  been 
come  to,  we  must  give  effect  to  that  arrangement  or  agreement,  and  consider 
the  effect  of  that  agreement  only.  In  the  result  I  have  come  to  the  conclu- 
sion that  Umrao  Singh  had  a  vested  right  to  these  bigbas  in  question 
which  was  capable  of  being  sold  at  the  auction-sale,  and  that  that  right, 
that  is,  the  right  of  possession  on  the  death  of  Musammat  Galotan  passed 
to  the  auction-purchaser  at  the  sale  on  the  20th  August,  1874.  The  appel- 
lant before  us  may  or  may  not  be  entitled  to  maintenance  out  of  these  lands 
in  question.  That  point  has  not  been  raised  in  the  action  and  no  issue  has 
been  framed  relating  to  it,  and  consequently  I  do  not  think  I  would  be 
justified  in  giving  any  opinion  on  the  subject.  In  my  opinion  thfs  appeal 
should  be  dismissed  with  costs. 

MAHMOOD,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 


10  A.  467  =  8  fl.W  N.  (1888)  179. 
[467]  REVISION  AL  CIVIL. 

Before  Mr.  Justice  Mahmood. 


MOHAMMAD  HUSAIN  (Petitioner)  v.  AJUDHIA  PRASAD  AND  OTHERS 
(Opposite  party)*     [6th  April,  1888.] 

Civil  Procedure  Cole  (Act  XIV  cf  1882),  s.  401,  Explanation.— 8.  622— High  Cctirt's 
powers  of  revision—  Practice  -Suit  in  forma  pauperis — "  Pavpsr" — Inquiry  intn 
pauperism. 

On  an  application  to  sue  in  forma  pauper  is  tha  Court  is  required  to  deal  with 
the  question  of  the  applicant's  pauperism  vvilh  reference  to  the  definition  of  that 
.  word  as  given  in  the  Explanation  to  s.  401  of  I  he  Code  of  Civil  Procedure,  and  in 
deciding  it  to  ascertain  the  exact  property,  its  market  value  and  the  title  thereto 
and  then  to  deal  with  the  cage  under  s  407  of  the  Code,  irrespective  of  any 
surmises  as  to  the  reason  why  the  applicant  has  valued  his  claim  at  a  high  figure. 

All  orders  passed  under  s.  407  of  the  Code  of  Civil  Procedure  are  not  excluded 
from  the  exercise  of  revisional  powers  of  the  High  Court  under  e.  622  of  the 
Code.  ChaKerpal  Singh  v.  Raja  Ram  (1)  notwithstanding. 

In  the  exercise  of  revisional  powers  it  is  not  the  duty  of  the  High  Court  to 
enter  into  the  merits  of  the  evidence  ;  it  has  only  to  see  whether  the  requirements 
of  the  law  h-tva  b.eo  duly  and  properly  obeyed  by  the  Court  whosa  order  is  the 
subject;  of  revision,  and  whether  the  irregularity  as  to  failure  or  exercise  of 
jurisdiction  is  such  as  to  justify  interference  with  the  order. 

THE  facts  of  this  case  are  stated  in  the  judgment  of  the  Court. 

The  applicant  appeared  in  person. 

Pandit  Bishambur  Nath  for  the  opposite  party. 

4  Miscellaneous  Application,  No.  235  of  1887. 
(1)  7  A.  661. 
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1888  ORDER  OF  REMAND. 

APBIL  6.  MAHMOOD,  J.— This    is   an    application  made  under  s.  622  of  the 

Civil  Procedure  Code,  invoking  the  revisional  powers  of  this  Court  in  the 
interests  of  justice  within  the  meaning  of  that  section. 

The  application  relates  to  nn  order  passed  by  the  lower  Court  under 

CIVIL.      8>  407  of  the  Civil  Procedure  Code  disallowing  the  petitioner's  prayer  to 

in  x  487     b°   aH°wed  to   sue  in  forma   pauperis  under   the    special   provisions    of 

8  A.W  *L    ChaPter  XXVI  of  the  Code- 

(1888)  179  ^De  f*0'8   ouk  °'  which  the  application  has  arisen  may  be  briefly 

stated  to  be  the  following  : — 

The  petitioner,  Muhammad  Husain,  by  a  deed  executed  by  him  on 
the  6th  August,  1881,  unfructuarily  mortgaged  certain  villages  belonging 
to  him  to  Shah  Kirpa  Dayal  and  others  who  are  the  [468]  opposite 
party  to  the  application.  Under  the  terms  of  the  mortgage  a  certain  date, 
that  is  three  years,  was  mentioned  to  be  the  period  when  the  mortgage  was 
either  to  be  extinguished  or  to  be  liquidated.  Similarly,  on  the  23rd 
December,  1881,  the  aforesaid  Muhammad  Husain  executed  another 
usufructuary  mortgage-deed  in  respect  of  certain  other  property  under 
terms  and  conditions  similar  to  those  of  the  previous  mortgage,  the  rate 
of  interest  again  being  12  per  cent,  per  annum. 

It  is  admitted  before  me  by  the  petitioner  Muhammad  Husain  in 
person  and  by  Pandit  Bishambar  Nath  on  behalf  of  the  opposite  party  that 
whilst  under  the  terms  of  the  two  mortgages  themselves  the  opposite  party 
would  be  entitled  to  obtain  possession  as  usufructuary  mortgagees  of  the 
property,  by  certain  transactions  subsequent  to  the  mortgages,  namley, 
on  the  23rd  September,  1881,  and  on  the  6fch  June,  1882,  the  mortgagees 
accepted  from  the  present  petitioner  Muhammad  Husain  kabuliats  either 
leaving  him  in  possession  or  replacing  him  in  possession  in  lieu  of  pay- 
ments of  certain  sums  of  money  which  were  to  be  paid  by  the  mortgagor 
to  the  mortgagees  as  money  due  under  the  kabulials,  the  money  being 
probably  equivalent  to  such  usufruct  as  the  mortgagees  would  be  entitled 
to  take  from  the  property  in  lieu  of  interest  at  12  per  cent,  per  annum. 

Upon  the  statement  of  the  main  allegations  between  the  parties,  into 
the  merits  of  which  allegations  I  am  not  required  to  enter,  the  present 
petitioner  came  into  Court  alleging  (to  put  the  matter  in  the  broadest 
terms),  that  the  defendants,  as  mortgagees  and  also  as  the  executants  of 
the  kabuliats  abovementioned,  had  infringed  the  terms  of  those  contracts  ; 
that  they  had  wrongfully  ousted  the  plaintiff  from  the  possession  of  the 
mortgaged  property  and  had  committed  acts  of  waste ;  and  upon  these 
allegations  the  petitioner  alleged  that  he  was  entitled  not  only  to 
possession  of  the  mortgaged  property,  but  also  to  a  considerable  sum  of 
money  which  he  claimed  as  compensation  or  damages  which  had  accrued 
to  him  by  the  wrongful  acts  of  the  defendants. 

The  suit  began,  as  it  should  have  done,  under  s.  401  of  the  Civil 
Procedure  Oode,  that  is,  by  an  application  such  as  s.  403  of  the  Code 
requires.  The  application  appears  to  have  been  registered,  [469]  not 
as  a  suit,  but,  as  an  application  to  be  allowed  to  sue  in  forma  pauperis. 

The  application  was  resisted  by  the  defendants  mainly  upon  the 
grounds  that  the  petitioner's  allegation  as  to  pauperism  was  not  true,  and 
that  he  could  not  sue  in  the  proper  form. 

The  issue  having  been  so  raised  the  learned  Judge  of  the  lower  Court 
appears  to  have  allowed  the  parties  to  produce  evidence  of  witnesses  upon 
the  issue.  Having  examined  the  witnesses  he  has  recorded  a  judgment, 
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the  main  portion  of  which  may  be  quoted  to  be  in  the  following  terms : — 

"  On  a  consideration  of  the  statements  of  the  witnesses  for  the 
parties,  this  Court  is  of  opinion  that  the  applicant  is  not  a  pauper,  inas- 
much as  it  appears  from  the  mode  in  which  the  claim  has  been  made  and 
the  objections  taken  thereto  by  the  opposite  party,  the  allegation  with 
which  the  claim  has  been  made,  and  the  form  in  which  it  has  been  brought, 
are  not  such  as  to  render  the  suit  fit  for  being  heard  or  decided  in  forma 
pauper  is.  " 

The  learned  Judge,  after  making  these  observations,  goes  on  to  surmise 
that  the  claim  of  the  plaintiff  may  be  taken  to  be  extravagant  and,  as  such, 
unfit  for  being  dealt  with  in  forma  pauperis. 

The  first  question  which  I  have  to  deal  with  here  has  arisen  out  of  the 
preliminary  objection  taken  by  Pandit  Bishambar  Nath  on  behalf  of  the 
opposite  party,  namely,  that  upon  the  findings  of  the  lower  Court,  it  is  not 
open  to  this  Court,  as  a  Court  of  revision,  to  interfere  under  s.  622  of  the 
Code,  and  in  support  of  this  contention  the  learned  pleader  has  relied  upon 
the  Full  Bench  ruling  of  this  Court  in  Chatterpal  Singh  v.  Raja  Ram  (1), 
and  also  upon  various  other  rulings  of  this  Court  which,  according  to  the 
learned  pleader's  contention,  restrict  and  limit  the  revisional  powers  of  this 
Court.  So  far  as  the  ruling  in  the  Full  Bench  case  is  concerned,  all  I  need 
say  is,  that  the  facts  of  the  case  were  vastly  different  from  those  to  which 
this  application  relates ;  that  the  learned  Judges  who  signed  the  judgment 
of  the  majority  of  this  Court,  did  not  lay  down  any  general  principle 
of  law  applicable  to  the  matter ;  and  that,  so  far  as  I  am  concerned, 
I,  io  delivering  my  judgment,  guarded  myself  against  being  understood 
[470]  to  exclude  all  orders  under  s.  407  from  the  exercise  of  the  revi- 
sional powers  of  this  Court.  A  similar  question  has  been  quite  recently 
considered  by  me  in  the  case  of  AH  Hamza  v.  Ali&an  Ali  (2).  Pandit 
Bishambar  Nath  further  relies  upon  the  other  rulings  of  this  Court  under 
s.  622.  I  think  nearly  all  these  rulings  were  considered  and  cite3  by  me 
io  the  case  of  Dhum  Singh  v.  Basant  Singh  (3),  where  I  gave  expression 
fully  to  my  views  as  to  what  I  understood  to  be  the  effect  of  the  Privy 
Council  ruling  in  Amir  Hassan  Khan  v.  Sheo  Baksh  Singh  (4)  and  the  Full 
Bench  ruling  in  Badami.  Kuar  v.  Dina  Rai  (5)  and  the  other  cases.  Adher- 
ing as  I  do  to  the  views  I  then  expressed,  I  cannot  but  hold,  consistently, 
with  those  views,  that  in  this  caso  there  has  been  a  wrong  exercise  of 
jurisdiction  by  tbs  lower  Court,  and  that  the  application  can  be  entertained 
in  revision. 

Now,  in  the  present  case,  I  am  far  from  being  satisfied  that  the 
learned  Judge  of  the  lower  Court  had  consulted  the  exact  definition  of  the 
word  pauper  as  contained  in  the  Explanation  to  s.  401  of  the  Civil  Proce- 
dure Code,  nor  am  I  satisfied  that,  in  dealing  with  the  weight  of  evidence 
in  the  case,  he  was  clear  as  to  the  exact  person  upon  whom  the  onus 
probandi  as  to  pauperism  lay  in  a  case  such  as  this,  or  as  to  the  requisites 
of  legal  proof  before  an  alleged  pauperism,  upported  as  it  must  neces- 
sarily be  by  a  duly  verified  statement,  can  be  held  not  to  have  been  made 
out.  Further,  I  am  not  satisfied  that  the  learned  Judge  did  not  mix  up 
considerations  as  to  the  likelihood  or  the  chance  of  the  plaintiff's  success 
in  the  suit  as  an  element  in  guiding  his  decision  as  to  whether  or  not  the 
petitioner  was  a  pauper. 

The  plaintiff's  statement  that  he  had  no  property  other  than  that 
which  he  had  mentioned  in  the  application  could,  no  doubt,  be 
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1888       contradicted  by  other  evidence  ;  but  before  that  evidence  could  be  trusted 

APRIL  6.     as   sufficient   to   disallow  the  petitioner  the  privilege  of  suing  in  forma 

pauperis  it  was  necessary  to  find  clearly  whether  such  additional  property 

REVI-      as  might  be  proved  to  belong  to  the  plaintiff  was  sufficient  to  pay  the  fee 

SIGNAL     prescribed  by  law  within  the  meaning  of  the   Explanation  to  s.  401.  The 

CIVIL       manner  in  which  the  learned  [471]   Subordinate  Judge  has   dealt  with 

'      the  case  shows  that  he  did  not  consider  it  necessary   to  ascertain  either 

10  A.  467=  the  exact  amount  of  court-fees  which  would  be  due  upon  plaintiff's  plaint 
8  A.W.N.  or  the  exact  nature  or  value  of  the  property  which  was  alleged  to  belong 
(1888)  179.  to  the  petitioner  over  and  above  the  subjact-matter  of  the  suit.  Indeed 
no  attempt  in  that  direction  appears  to  have  been  made,  because  the 
judgment  of  the  learned  Subordinate  Judge  does  not  even  specify  the 
property  which  he  hold  the  petitioner  to  be  possessed  of,  much  less  is 
there  the  smallest  trace  of  any  issue  as  to  the  value  of  the  property. 
General  and  vague  statements  as  to  the  petitioner  who  comes  into  Court 
to  sue  in  forma  pauperis  cannot  be  regarded  by  me  as  adequate  to 
divest  him  of  a  remedy  which  on  proof  of  pauperism  the  law  would  award 
him,  and  I  cannot  hold  that  there  is  any  finding  in  the  judgment  to  show 
that  the  plaintiff  is  possessed  of  means  which  would  enable  him  to 
maintain  the  action  in  the  usual  form. 

The  learned  Pandit,  whilsfc  conceding  that  there  is  no  documentary 
evidence  to  prove  the  title  of  the  petitioner  as  to  the  property  alleged  to 
belong  to  him,  has  asked  me  to  go  into  the  merits  myself  and  to  adjudicate 
upon  the  exact  effect  of  the  oral  evidence  of  witnesses  produced  by  his 
clients,  and  to  determine,  upon  the  record  as  it  now  stands,  questions  as  to 
the  title  and  value  of  the  various  properties  the  ownership  whereof  was 
attributed  by  the  witnesses  to  the  petitioner.  I  have  no  hesitation  in  laying 
down  the  rule  that  if,  as  I  have  frequently  said  before,  in  second  appeals 
it  is  not  the  duty  of  this  Court  to  enter  into  the  merits  of  the  evidence, 
a  fortiori,  it  is  not  the  duty  of  this  Court  to  enter  into  the  merits  of  the 
evidence  in'cases  of  revision.  I  may  add  that  any  other  view  would  impose 
upon  Courts  of  revision  duties  not  dissimilar  to  those  of  the  Courts  of  first 
appeal.  All  that  this  Court  as  a  Court  of  revision  is  required  to  do  is  to 
see  whether  the  requirements  of  the  law  have  been  duly  and  properly 
obeyed  by  the  Courts  whose  orders  are  subjected  to  revision,  and  whether 
the  irregularity  as  to  failure  or  exarcise  of  jurisdiction  is  such  as  would 
justify  interference  by  this  Court. 

I  am  of  opinion  that  this  is  one  of  those  cases  in  which  those 
revisional  powers  should  be  exercised,  and  without  prejudice  to 
[472]  either  party  to  the  litigation  the  order  which  I  think  is  necessary 
to  make  in  the  case  is,  to  set  aside  the  order  of  the  learned  Judge  of  the 
lower  Court,  to  require  him  to  deal  with  the  question  of  pauperism  with 
reference  to  the  definition  contained  in  the  Explanation  to  8.  401  and,  in 
deciding  the  question,  to  ascertain  the  exact  property,  its  market  value, 
and  the  title  thereto,  and  then  to  deal  with  the  case  under  s.  407, 
irrespective  of  any  surmises  as  to  the  reason  why  the  plaintiff  has  valued  his 
claim  at  such  a  high  figure.  In  dealing  with  the  case  under  that  section 
the  learned  Subordinate  Judge  will,  of  course,  be  at  liberty  to  decide 
whether,  even  if  the  petitioner's  pauperism  is  established,  his  case  falls 
under  any  of  the  other  clauses  of  the  enactment. 

I  have  considered  it  necessary  to  go  into  the  matter  so  fully  because, 
whilst  I  hold  that  pauper  suits  when  frivolously  brought  should  not  be 
encouraged,  I  also  hold  that  enough  baa  already  been  done  by  the 
legislature  in  the  Code  of  Civil  Procedure,  not  only  in  s.  407  but  also  in 
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later  sections,  to  provide  checks  upon  such  litigation.     But  it  is  equally        1888 

clear  that  if  these  checks  are  too   severely   administered,  in  the   sense  of  APRIL  6, 
the  various   requirements   of  the  law  not  being  duly   carried  out  before  a 
pauper    is  kept   out  of   Court,   the   effect   will   be   far   from  what    the       BEVI- 

Legislature  aims  at.     Courts  of  Justice   should  be  open  alike  to  the  rich  SIGNAL 
and  the  poor.     This  is  a  revision  case,  and  all  that  I  am  required  to  do  is      CIVIL. 

to  allow  the  petition,  and  setting  aside  the  order  of  the  learned   Judge  of        

the  lower  Court  to  require  him  to  dispose  of  the  case  again  with  reference  10  *•  W7  = 

to  the  observations  which  I  have  made.  8  A.W.N. 

Costs  will  abide  the  result.  Cause  remanded.  (1888)179. 


10  A.  472  =  8  A.W.N.  (1888)  177  =  13  Ind.  Jur.  114. 
APPELLATE    OIYIfi. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Mahmcod. 


SAKINA  BIBI  (Plaintiff)  v.  AMIRAN  AND  OTHERS  (Defendants)  * 
[6th  April,  1888.] 

Pre-tmition — Wajib-ul-aiz — Pre-emptor  ciit  of   yossf ssfon  of  his  own  share—Bis  own 
share  lost  by  him  pending  appeal— Muhammadan  Law. 

The  plaintiS  instituted  this  suit  to  enforce  her  right  of  pre-emption  in  respect 
of  a  share  in  a  village  of  which  she  alleged  to  be  a  co-sharer  with  the  vendors. 
The  [173]  defendants  to  the  suit  were  the  vendor?,  the  vendees,  and  others 
who  were  rival  claimants  for  pre-emption  in  the  share  sold.  The  rival  pre- 
emptors  alone  defended  the  action  on  the  ground,  among  others,  that  plaintiff 
was  not  in  possession  of  her  own  share  in  the  village  out  of  which  she  alleged 
that  her  right  to  claim  pre-emption  arose.  The  Court  of  first  instance  dismissed 
her  suit.  In  appeal  the  District  Judge  in  effect  dismissed,  her  claim  as  against 
the  defendants  who  wore  the  rival  pre-emptors,  but  gave  the  plaintiff  a  right 
to  obtain  the  share  if  the  other  pre-emptors  did  not  avail  themselves  of  the 
decree  which  they  bad  obtained  in  their  action,  On  the  12th  of  January,  1887, 
plaintiff's  second  appeal  was  admitted,  and  on  the  20th  January  plaintiff's 
share  in  the  village  out  of  which  her  claim  to  pre-emption  in  respect  of  the 
share  sold  arose,  was  sold  in  execution  of  a  decree  in  another  suit.  Respondent 
contended  that,  as  since  the  appeal  the  share  out  of  which  plaintiff  alleged  that 
her  right  arose  was  sold,  she  could  not  get  any  decree  now  in  her  favour. 

Held,  that  this  Court  as  a  Court  of  Appsal  have  only  got  to  see  what  was  the 
decree,  which  the  Court  of  first  instance  should  have  passed,  and  if  the  Court  of 
first  instance  had  wrongly  dismissed  the  claim, -the  plaintiff  cannot  be  prejudiced 
by  her  share  having  been  subsequently  sold  in  execution  in  another  suit;  such 
a  sale  could  not  have  affected  her  right  to  maintain  the  decree,  if  she  had 
obtained  a  decree  in  her  favour  in  the  Court  of  first  instance,  either  on  review 
or  on  appeal,  nor  could  it  have  been  made  the  ground  of  appeal.  Further, 
plaintiff  being  out  of  possession  of  her  share  at  the  time  ehe  instituted  the  suit 
for  pre-emption  was  immaterial,  the  Court  should  have  ascertained  whether  the 
plaintiff  was  at  the  date  of  suit  entitled  in  law  to  the  share  out  of  which  her 
right  of  pre-emption  was  alleged  to  have  arisen. 

Held,  by  Mahmood,  J.,  that  the  passage  from  Hamilton's  Hedaya  by  Grady, 
p.  562,  means  that  in  the  pre-emptive  tenement  the  pre-emptor  should  have  a 
vested  ownership  and  not  a  mere  expectancy  of  inheritance  or  a  reversionary  or 
any  kind  of  contingent  right,  or  any  interest  falling  short  of  full  ownership. 

[R.,  2  N.L.B.  150  (156)  ;  D.,  21  A.  441  (442)  ;    125  P.L.B.    1901  =»95   P.R.  1901     157 
P.L.R.  1901  =  49  P.R.  1901.] 

Azima  Bibi,  Wasiha  Bibi,  and  Yusuf  Ali,  three  Muhammadan  co- 
sharers,  sold  their  three- pie  share  in  village  Khataula  Khurd  to  Eahim  Ali 

•  Second  Appeal,  No.  51  of  1887  from  a  decree  of  J.  M.  C.  Steinbelt,  Esq.,  District 
Judge  of  Azamgarh,  dated  the  22nd  December,  1886,  modifying  a  decree  of  Lala  Man- 
mohan  Lai,  Subordinate  Judge  of-Azamgarh,  dated  the  12th  June.  183G, 
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1888       and  Assid  Ali  for  the  sum  of  Eupees  three  hundred.     As  regards  Muham- 

APRIL  6     madan  co-sharers,  the  Wajib-ul-arz  of  the  village  provided  that  sales  of 

__   '    shares  of  co-sharers  should  be  governed  by  the  Mahainmadan  law  of  pro- 

APPEL-     eruption.    On  the  sale  taking  place,  Amiran  and  Karim  Bakhsh  instituted  a 

suit  for  pre-emption  in  respect  of  the  share,  and  obtained  a  decree.  Plaintiff 

(Sakina  Bibi)  instituted  this  suit  on  1st  April,  1886,  against  tbe  above-named 

^IVIL>      vendors,  vendees  and  the  pre-emptors  to  enforce  her  right  of  pre-emption, 

10  A.  172=    on  the  ground  that  she  and  the  vendors  are  co-sharers  and  partners  in  the 

8A.W.N.     property    sold  which  was  their  paternal   estate,  while  the  vendees   were 

(1888;  177=  strangers,  and  the  pre-emptors  were  sharers  in  a  thoke  of  tbe  village  other 

13  lad.  Jar.  than  that  in  which  tbe  property  sold  was  situated.     On  the  same  day  that 

Hi.        she   filed  this   suit  [474]  she  also  instituted  a  suit  fcr  possession  of  her 

share  in  the  estate  left  by  her  father. 

The  vendors-defendants  did  not  defend  the  action  ;  the  vendees  con- 
tended that  tbe  sale  to  them  was  made  with  the  knowledge  of  the  plaintiff, 
who  did  not  offer  to  buy  ;  and  the  pre-emptors  (defendants)  urged  that, 
inasmuch  as  plaintiff  was  not  in  possession  of  her  share  in  the  paternal 
estate  in  respect  of  which  she  claimed  the  right  of  pre-emption,  she  could 
not  maintain  the  suit. 

The  Subordinate  Judge  finding  that  the  plaintiff  was  not  in  possession 
of  her  share  in  the  estate  left  by  her  father  dismissed  the  suit.  On  the 
9bh  July,  1886,  plaintiff  appealed  to  the  District  Judge,  and  that  officer, 
agreeing  with  the  Subordinate  Judge,  dismissed  the  appeal  as  against  the 
rival  pre-emptors,  but  directed  that  if  they  did  not  avail  themselves  of  the 
decree  they  had  obtained,  then  plaintiff  should  obtain  tbe  property  on  pay- 
ment of  the  purchase-money. 

On  the  12bh  January,  1887,  plaintiff  preferred  this  second  appeal, 
contending  that  whether  she  was  or  was  not  in  possession  of  her  share  in 
the  paternal  estate,  she  was  still  a  co-sharer  in  the  village  and  entitled 
to  maintain  tbe  suit. 

On  the  20th  January,  1887,  the  plaintiff's  share  in  the  village  out  of 
which  she  alleged  that  her  right  arose  was  sold  in  execution  of  a  decree 
against  her  in  some  other  case. 

The  appeal  came  on  to  be  heard  before  Mabmood,  J.,  who  referred  it 
to  a  Bench  of  two  Judges  with  reference  to  the  contention  on  behalf  of  the 
respondents  that  the  plaintiff's  own  share  in  the  village  and  out  of  which 
alone  her  claim  to  pre-emption  in  respect  of  the  share  sold  had  arisen,  having 
been  sold  by  auction  and  so  lost  to  her,  she  was  no  more  entitled  to  a 
decree  in  the  suit.  In  support  of  their  contention  the  respondents  cited  the 
case  of  Khuda  Bakhsh  v.  Ramlautan  Lai  (1). 

The  appeal  was  then  heard  before  EDGE,  C.J.,  and  MAHMOOD,  J. 
Mr.  G.  T.  Spankie,  for  the  appellant. 
Mr.  Abdul  Majid,  for  the  respondents. 

OEDEE  OF  EEMAND. 

[475]  EDGE,  C.  J.  —  This  was-  an  action  for  pre-emption.  The  defend- 
ants Amiran  and  Karim  Bakhsh  were  also  claimants  for  pre-emption  in 
the  share  sold.  The  Subordinate  Judge  dismissed  the  claim.  The  District 
Judge  in  effect  dismissed  tbe  action  as  against  Amiran  and  Karim  Bakhsh, 
but  gave  the  plaintiff  a  right  to  obtain  the  share  if  Amiran  and  Karim 
Bakhsh  did  not  avail  themselves  of  the  decree  which  they  had  obtained  in 
tbe  action.  From  that  decree  this  appeal  has  been  brought. 


(1)  A.W.N.  (1884)  169, 
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Mr.  Abdul  Majidlor  the  respondents  has  raised  a  preliminary  objection.       1888 
The  objection  is  this: — He  says,  and  it  is  not  denied  on  babalf  of  the     APRILS, 
appellant,   that  pending  the  appeal  to  this  Court,  that  is  to  say,  since  the 
appeal  to  this  Court    was  filed,  the  share  out  of  -which  the  plaintiff  alleged     APPEL- 
that  her  right   arose  was  sold  in  the  execution  of  a  decree  in  some  other       LATE 
case.    He   contends  that  under  these   circumstances   we  cannot  pass  a      CIVIL 

decree  in  her  favour.     He  bases  bis  contention  on  a  passage   cited  to  us        ' 

from    Shama     Churuu     Sircar's    Muhammadan  Law   (1)  in  "which  it  is  10  A.  472  = 
stated  that  "  if  tbe  shuffi  previous  to  the  decree  of  the  kazi  sell  the  house   8  A.W.N. 
from  which  he  derives  his  right  of  shuffa,    the  reasons  or  grounds  of  his  (1888i  177  = 
right  being  thereby  extinguished,  the  right  itself  in    invalidated,  notwith-  13  Ind.  Jar. 
standing  he  be  ignorant  of  tbe  sale  of  the  house  to  which  it  related."  Ill, 

I  do  not  accede  to  Mr.  Abdul  Majid's  contention.  It  appears  to 
me  that  sitting  here  as  a  Cour^of  Appeal,  we  have  got  to  see  what  was 
the  decree  which  the  Court  of  'first  instance  should  have  passed,  and  if 
the  Court  of  first  instance  wrongly  dismissed  the  claim,  the  plaintiff 
cannot  be  prejudiced  by  ber  share  having  been  subsequently  sold  in 
execution  of  a  decree  in  another  suit.  It  could  not  be  contended,  I  think, 
if  the  plaintiff  had  obtained  a  decree  in  the  Court  of  first  instance,  that 
her  right  to  maintain  the  decree  either  on  review  or  appeal  could  possibly 
be  affected  by  a  subsequent  sale  of  the  share  out  of  which  her  right  of 
pre-emption  arose.  The  subsequent  sale  could  not  have  been  alleged  as  a 
ground  of  appeal  for  instance.  It  was  not  a  matter  which  could  have 
made  the  decree  of  the  Court  of  first  instance,  in  such  a  case,  wrong  in 
law  or  in  fact ;  and  I  can  see  no  distinction  between  the  case  in  which 
the  plaintiff  obtains  a  decree  for  pre-emption  in  the  Court  of  first 
[476]  instance,  and  a  case  in  which  she  proves  to  a  Court  of  appeal  that 
she  was  entitled  to  a  decree  in  the  Court  of  first  instance  which  she  did 
not  obtain.  In  consequence  of  this  view  the  preliminary  objection  fails. 

Now,  as  to  tbe  actual  appeal  bafore  us,  it  appears  that  the  plaintiff,  at 
the  date  of  the  institution  of  the  suit,  was  not  in  physical  possession  of  the 
share  out  of  which  tbe  right  of  pre-emption  arose,  and  that  she  continued 
dispossessed  up  to  the  time  of  the  judgment  in  the  lower  appellate  Court. 
Tbe  lower  appellate  Court  appears  to  have  considered  her  case  as  one  in 
which  she  had  not  proved  her  right  against  the  other  pre  emptive  claim- 
ants on  the  ground  that  she  was  not  in  possession  of  tbe  share  out  of 
wbich  her  right  was  alleged  to  have  arisen.  Now  as  to  these  circum- 
stances, I  think  it  was  the  duty  of  the  lower  appellate  Court  to  ascertain 
whether  the  plaintiff  was,  at  tbe  date  of  the  suit,  entitled  in  law  to  the 
share  out  of  which  her  right  of  pre-emption  was  alleged  to  have  arisen. 
The  mere  fact  of  ber  not  being  in  possession  of  it  was  immaterial  except 
in  so  far  as  that  fact  might  be  urged  as  showing  that  she  was  not  entitled 
to  it.  Now  this  is  the  question  which  the  lower  appellate  Court  has  not 
tried,  There  is  another  material  question  in  the  case  which  has  not  been 
tried,  and  it  is  as  to  whether,  assuming  that  the  plaintiff  is  entitled  to  tbe 
share  out  of  which  the  right  is  alleged  to  have  arisen,  she  has  only  an  equal 
right  of  pre-emptiou  with  Amiran  and  Karim  Bakhsh  or  whether  she  has 
an  inferior  or  superior  right.  The  nature  of  the  decree,  if  tbe  plaintiff  is 
entitled  to  one,  will  depend  upon  the  findings  on  those  points.  I  merely 
refer  to  these  issues  not  as  expressing  exhaustively  the  issues  that  have 
not  been  tried,  because  the  lower  appellate  Court  has  not  tried  any  issues 
at  all. 

(1)  Tagore  Law  Lectures,  1873,  p.  535. 
319 


10  All.  477  "    INDIAN   DECISIONS,   NEW  SERIES  [YoL 

1888  The  decree  of  the  lower  appellate  Court  is  set  aside,  the  appeal  decreed, 

APRIL  6.    and  the  case  remanded  under  s.  562  of  the  Civil  Procedure  Code. 

Costs  to  abide  the  event. 

APPEL-  MAHMOOD,  J. — I   am  of   the  same  opinion,  but  as  the  Judge  who 

LATE       referred  the  case  to  a  Bench,  I  wish  to  say  that  the  reasons  and  the  facts 
CIVIL       which  rendered  it  necessary  for  me  to  refer  the  ease  are  stated  in  my 

'      order  of  the  1st  February,  1888.    The  central  [477]  reason  of  the  reference 

10  A.  472=  was,  whether  the  sale  of  the  pre-emptive  share,  that  is  to   say,   of  the 

8A.W.N.     rights  and  interests  of  Musammat  Sakina  Bibi  during  the  pendency  of 

(1888)  177=  the  appeal  would  render  the  dismissal  of  the  appeal  a  necessary  result. 

13  Ind.  Jar.  The  appeal  was  admitted  on  the  12th  January,  1887,  audits  aim  and 

1J*'        object  of  course  was  to  have  it  decreed  by  this  Court  that,  in  respect  of 

the  sale  of  the  25th  July,   1885,  the  plaintiff  should  have,  on  the  12th 

June,  1886,  when  the  first  Court  dismissed  her  suit,  had  her  suitdecreed 

instead. 

Mr.  Abdul  Majid  argued  that  the  sale  of  Musammat  Sakina's  rights 
and  interests,  which  sale  took  place  exactly  eight  days  after  the  admission 
of  this  second  appeal,  namely,  on  the  20th  January,  1887,  was  sufficient 
to  deprive  her  of  her  pre-emptive  right,  and  for  this  contention  he  relied 
upon  the  passage  to  which  the  learned  Chief  Justice  has  referred,  namely, 
the  passage  at  page  535  of  the  Tagore  Law  Lectures  for  1873,  and  the 
passage  from  the  Hedaya,  to  be  found  at  page  562  of  Grady's  edition  of 
Hamilton's  Hedaya,  which  runs  as  follows : — 

"  Besides,  it  is  an  express  condition  of  shvffa,  that  a  man  be  firmly 
possessed  of  the  property  from  which  he  derives  his  right  of  shuffa  at  the 
time  when  the  subject  of  it  is  sold — a  condition  which  does  not  hold  on 
the  part  of  the  heirs.  It  is,  moreover,  a  condition  that  the  property  of  the 
shuffi  remain  firm  until  the  decree  of  the  kazi  be  passed,  and  as  this  does 
not  hold  on  the  part  of  the  deceased  sliuffi  the  shuffa  is  therefore  not  estab- 
lished with  respect  to  any  one  of  his  descendants,  becauseTof  the  failure  of 
the  conditions." 

The  learned  counsel  argued  that  the  passage  in  the  Hedaya  meant 
that  actual  physical  possession  of  a  share,  that  is  to  say,  of  the  pre-emptive 
share,  was  a  condition  precedent  to  the  exercise  of  the  right  of  pre-emption. 
The  translation  as  made  by  Mr.  Hamilton  is  somewhat  loose,  but  it  is 
clear  that  what  is  intended  to  be  conveyed  by  the  author  of  the  Hedaya 
was,  that,  in  what  I  may  call  the  pre-emptive  tenement,  the  pre-emptor 
should  have  vested  ownership  and  not  a  mere  expectancy  of  inheritance 
or  a  reversionary  right,  or  any  other  kind  of  contingent  right,  or  any 
interest  which  falls  short  of  full  ownership.  For  instance,  in  the  [478] 
case  of  a  usufructuary  mortgagee  who  is  in  possession,  the  applica- 
tion of  the  passage  would  require  holding  that  no  right  is  possessed  by 
such  a  mortgagee.  I  do  not  think  that  any  other  interpretation  can  be 
placed  upon  the  passage,  and  I  hold  also  that  such  is  the  case-law  as 
shown  by  some  of  the  reported  cases. 

Then  as  to  the  question,  whether  a  sale  such  as  the  sale  of  the  20th 
January,  1887,  falls  within  the  rule  contended  for  by  Mr.  Abdul  Majid, 
I  agree  with  the  learned  Chief  Justice  in  holding  that  we,  as  a  Court  of 
Appeal,  are  concerned  with  the  question  what  the  decree  of  the  first  Court 
should  have  been  and  not  with  the  matters  which  have  happened  since 
the  decree  was  passed,  other  than  those  relating  to  the  array  of  parties 
which  occurred  subsequent  to  the  decree  of  the  Court  of  first  instance. 
I  may  say,  as  I  understand  the  text  of  the  Hedaya,  namely,  the  text  at 
pages  601  and  602,  that  I  have  no  doubt  that  although  the  Muhammadan 
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Law  requires  that,  if  by  reason  of  a  voluntary    sale  or  other  circumstance       1888 
the  pre-emptor  before  the  passing  of  the  decree   of  the  first  Court  ceases     APRIL  6. 

to  be  the  owner  of  the  pre-emptive  tenement,  then  the  decree  cannot  be        

given  in  his  favour  ;  yet  the  rule  cannot  be  carried  to  Courts  of  Appeal,  or    APPEL- 
Courts  of  Error,  as  the  Courts  concerned    with  rectification  of  the  decrees       LATE 
of  the  Courts  below.     There  ia  also  some    doubt  in  my  mind  whether  the 
passage  so  far  as   it  relates  to  sale  by  a  pre-emptor   of  his  pre-emptive 
tenement  before  the  decree  of   the  kazi,  is   applicable  to  compulsory  sales    10  A.  472  = 
such  as  the  sale  of  the  2Qfch  January,   1887.     The   sale  may  or  may  not     8  A.W.N. 
have  been  validly    made.     It    may  possibly  be  the  subject  of  a  separate  (1888)177= 
litigation  in  the  execution  department  to  which  execution  proceedings  the  13  Ind.  Jur. 
present  defendants,   Mr.    -lldul   Majid's   clients,    would   possibly  be  DO         H*. 
parties,  and  the  fate   of  the  litigation   may  be   in   favour    of    Musammat 
Sakina  Bibi  or  against  her.     Such  facts  cannot  be  taken  notice  of  at  this 
stage  in  a  litigation,  which,  if  the  pre-emptor's  case  is  established,   was 
rightly  commenced  and  should  have  ended  in  the  decretal  of  her  claim. 

In  connection  with  the  latter  point  I  think  it  my  duty  to  refer  to  the 
case  of  Khuda  Bakhsh  v.  Bamlautan  Lai  (1)  in  which  a  Division  Bench  of 
this  Court  held  that,  because  subsequenn  to  a  [479]  decree  for  pre-emption, 
and  during  the  pendency  of  the  appeal,  in  a  totally  separate  litigation  a 
decree  had  been  passed  which  directed  that  the  pre-emptor  was  not  entit- 
led to  the  pre-emptive  tenement,  namely,  the  tenement  which  gave  him 
the  right  to  sue,  therefore  such  adjudication  deprived  such  pre-emptor  of 
his  pre-emptive  right  and  rendered  the  decree  for  pre-emption  null  and 
void.  The  case  is  not  on  all  fours  with  the  present  case.  If  the  case 
were  applicable  to  this  case  I  should  have  very  great  hesitation  in  holding 
that  it  was  correct  law.  The  rule  of  Us  pendens  is  a  broad  doctrine, 
and  the  maxim  pendente  lite  nihil  innovetur  is  sufficiently  broad  to  invest 
this  question  with  some  difficulty. 

This  case  has  not  been  tried  upon  the  merits,  and  there  are  other 
questions  in  the  case  to  which  I  have  not  referred,  because  I  agree  in  the 
order  of  the  learned  Chief  Justice  that  the  case  should  go  back  under 
s.  562,  of  the  Civil  Procedure  Code  and  be  tried  on  the  merits  by  the  lower 
appellate  Court,  which  Court  should  frame  a  decree  such  as  the  findings 
may  require. 

Costs  to  abide  the  result. 

Case  remanded. 


10  A.  479  =  8  A.W.N.  (1888)  189. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Straight  and  Mr.  Justice  Mahmood. 


ANGAN  LAL    (Plaintiff)  v.  GUDAR  MAL  AND  ANOTHER   (Defendants)* 

[2nd  May,  1888.] 

Execution  of  decree — Deceased  Judgment-debtor — Execution  against  a  person 
not  the  legal  representative. 

The  defendants,  along  with  one  N  and  C,  bad  brought  a  suit  against  one  A  in 
the  Civil  Court  at  Peshawar  in  the  Punjab  and  obtained  a  decree  on  the  23rd 
July,  1878,  for  Rs.  30.545-12-0.  In  1881,  applioation  for  transfer  of  the  decree 
to  the  Court  at  Moradabad  for  execution  was  made,  and  it  was  granted,  but  no 

*  First  Appeal  No.  193  of  1886,  from. a  decree  of  Maulvi  Zain-ul-abdin,  Subordinate 
Judge  of  Moradabad,  dated  the  16th  September,  1886. 

(1)  A.W.N.  1884,  169. 

321 
A  VI— 41 


10  All.  480 


[Yol. 


1888 
MAY  3. 

APPEL- 
LATE 
CIVIL. 

10  A.  479  = 

8A.W.N. 
(1888)  189. 


steps  were  taken  thereupon.  On  the  12th  June,  1883,  A  died.  On  the  30ch 
April,  1884,  the  defendants  again  applied  to  the  Court  at  Peshawar  treating  their 
judgment-debtor  as  being  then  alive,  for  a  fresh  certificate  to  execute  their 
decree  in  the  Moradabad  District,  and  obtained  it.  On  the  20th  of  Aupust,  1885, 
they  made  an  application  to  the  District  Judge  of  Moradabad  for  execution  cf 
their  decree,  and  in  it.  it  was  slated  that  the  application  was  "  for  execution 
against  Ajudbia  Prasad  and  after  his  death  against  Angan  La],  the  own  brother, 
and  Durga  Euar,  widow,  and  Luchman  Prasad  and  others,  sons  of  Ajudhya 
Prasad,  residents  of  Kundarkhi  and  tbe  said  Angan  Lai  at  present  residing  at 
Umballa  and  employed  in  the  Commissariat  Transport  Department,  judgment- 
debtors."  It  was  further  stated  that  "  tbe  judgment  debtor  was  dead,  and  his 
heirs  are  living  and  in  possession  of  his  estate,  and  Ang.in  Lai  [480]  himself  has 
realized  Es.  9,637-4-9  due  to  the  deceased  judgment-debtor  from  the  Com- 
missariat Department  of  Calcutta  and  appropriated  the  same,  therefore  to  that 
extent  the  person  of  the  said  Angan  Lai  was  liable."  Notification  of  this 
application  was  issued  to  Angan  Lai  as  also  to  the  other  persons  named  therein. 
Angan  Lai  objected  to  the  application  as  against  him,  stating  that,  although  he 
was  the  brother  of  A,  deceased,  yet  he  always  lived  separate  and  carried  on 
business  separately  ;  that  there  was  no  connection  or  partnership  between  him 
and  the  deceased  judgment-debtor,  and  that  he  had  no  property  of  the  deceased 
in  his  possessioo.  Further,  that  as  A  left  issue,  it  was  wrong  to  call  him  as  heir 
to  A,  and  take  out  execution  process  against  him.  In  reply  to  these  objections 
the  judgment-creditors  (defendants'  did  not  contend  that  Angan  Lai  was  tbe  legal 
representative  of  tbe  deceased  judgment-debtor,  but  treated  him  as  a  person  in 
possession  of  a  sum  of  money  belonging  to  the  deceased,  and  therefore  liable  to 
the  extent  of  the  sum  so  received  by  him.  Tbe  Subordinate  Judge,  holding 
that  Angan  Lai  was  the  brother  of  tbe  deceased,  and  had  realized  the  amount 
from  the  Commissariat  office,  which  he  failed  to  prove  that  be  paid  to  the 
deceased,  ordered  execution  to  proceed  against  him.  Angan  Lai  then  instituted 
this  suit  to  set  aside  the  order  of  the  Subordinate  Judge.  It  was  contended  first, 
that  the  suit  was  in  effect  a  suit  under  s.  283  of  the  Code  of  Civil  Procedure  and 
therefore  barred  as  not  having  been  brought  within  a  year  from  the  order  of  the 
Subordinate  Judge,  and  secondly,  that  the  proceedings  of  the  Subordinate  Judge 
were  held  under  s.  244  of  the  Code  and  therefore  no  separate  suit  would  lie. 

Held,  that  the  fleet  contention  must  fail,  inasmuch  as  an  essential  condition 
precedent  to  a  suit  under  s.  283  of  the  Cade,  is  tbe  makiag  of  an  attachment  of 
some  property  ;  of  objection  being  tikan  to  such  attachment ;  of  investigation 
being  made  into  such  objection,  and  lastly,  of  its  being  allowed  or  disallowed, 
and  these  do  not  exist  in  this  case.  The  second  contention  also  muse  tail,  as  the 
Subordinate  Judge  never  treated  the  proceedings  in  execution  against  Angan  Lai 
upon  the  footing  that  he  was  tbe  legal  representative  of  the  deceased  judgment- 
debtor. 

Mirza  Mahomed  Ago.  AH  Kivan  Bahadur  v.  Balmukund  (1),  Sayid  Nadir 
Hossain  v.  Liien  Chund  Bassarat  (2)  were  referred  to. 

THE  facts  of  this  case  are  stated  in  tbe  judgment. 

Hon.  T.  Conlan  and  Hon.  Pandifc  Ajudhia  Nath,  for  the  appellant. 

Mr.  G.  E.  Boss  and  Pandit  Sundar  Lai,  for  the  respondents. 

JUDGMENT. 

STRAIGHT,  J. — The  suit  to  which  this  appeal  relates  is  one  of  a 
peculiar  character,  and  it  is  necessary  for  the  purpose -of  making  intelligi- 
ble tbe  view  at  which  I  have  arrived  to  state  as  succinctly  and  clearly  as 
I  can  the  circumstances  under  which  the  plaintiff  comes  into  Court.  It 
appears  that  the  defendants  in  the  present  suit,  along  with  one  Narain 
Divs  and  Chela  Bam,  brought  a  suit  against  one  Ajudhia  Prasad  in  the 
Civil  Court  in  the  Punjab  and  [481]  obtained  a  decree  against  him  on  the 
23rd  July,  1878,  for  a  sum  of  Bs.  30,545-12-0.  That  was  a  simple  money- 
decree.  In  tbe  year  1881  an  application  was  made  to  the  Punjab  Court 
for  a  certificate  to  transfer  the  execution  of  that  decree  to  Moradabad  in 


(1)  3I.A.  241. 


(2)  3  C.L.B.  437. 
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these  Provinces,  and  the  application    was  granted.     But  nothing   further        1888 
was  done  in  the  matter.     Upon  the  12th  June,  1883,  Ajudhia  Prasad,  the      MAY  2. 
judgment-debtor,  died.     On  the  30th  April,   1884,  very   nearly   six  years 
after  the  decree  had  been  originally  uassed,  the   defendants,  in  the  name     APPEL- 
of  Damodar  Das,  who  was  the  original   decree-holder  and  was  then   also       LATE 
dead,  came  into  the  Punjab  Court  and  applied  tot   a  fresh  certificate  for      QIVIL. 
the  transfer  of  the  execution  of  the  case  to  Moradabad,  and  uoon  that  date 
the  certificate  was  granted.     It  is  to  be  noticed,  at  least  sol  understand  10  A.  479=» 
Mr.  Conlan,  that  in  that  application  to  the  Punjab  Court,   Ajudhia  Prasad    8  A.W.N. 
was  treated  as  still  being  alive.     However,    whatever  informality    there  (t888)  189. 
may  have  been  in  that  application,  on  the   20ch  August,  1885,  a    formal 
application  was  presented  in  the  Court  of   the  Judge  at  Moradabad  and  it 
was  for   the  execution  of    this  decree    which  had  been    transferred.     It 
said: — "Application  for  execution  against  Ajudhia    Prasad,  and  after  his 
death  against  Ansan  Lai,  the  own  brother,  and  Musammat  Durga    Kuar 
the  v?idow,   Luchman  Prasad,   the  major    son,  and  Brijbasi  Lai,  Makut 
Behari  Lai,  and  Kunj    Behr.ri    Lai,    minors,    under   the  guardianship   of 
Musammat  Durga  Kuar,  their  own  mother  in  their  own  capacity,  as  the 
legal  representatives  of  Ajudhia    Prasad,    the    original    judgment-debtor, 
deceased,  residents  of  Kundarkhi,  pargana  Bilari,  in  the  district  of  Mora- 
dabad, and  the  said  Angan  Lai  at  present  residing  at  Umballa  and  employ- 
ed in  the  Commissariat  Transport  Department,  judgment-debtors." 

In  that  petition  the  following  statement  was  made  : — *'  Although  in 
the  decree  the  names  of  Narain  Das  and  Chela  Ram  are  included,  yet  a 
separation  of  the  demand  due  to  Narain  Das  has  been  separately  made, 
and  we  the  decree -holders  are  separate ;  and  this  certificate  in  respect  of 
money  due  to  us,  as  decree-holders,  has  alone  been  given.  Inasmuch  as 
the  judgment-debtor  has  died  and  his  heirs  are  living  and  in  possession  of 
his  property,  and  Angan  Lai  himself  has  realized  Bs.  9,637-4-9  due  to  the 
deceased  judgment-debtor  from  the  Commissariat  Department  of  Cal- 
cutta and  [482]  has  appropriated  the  same,  therefore  to  that  extent  the 
person  of  the  aforesaid  Angan  Lai  is  also  responsible.  The  decree-holders 
pray  that.'  after  issuing  the  usual  orders,  the  decretal  money  may  be 
recovered  by  means  of  the  attachment  and  sale,  and  that  for  the  purpose 
of  execution  the  case  might  be  transferred  to  the  Subordinate  Judge." 

That  petition  as  I  have  said,  was  filed  in  the  Court  of  the  Judge  on 
the  20th  August  1885,  and  under  his  order  was  transmitted  to  tha 
Subordinate  Judge  for  execution.  Notifications  of  the  petition  were 
conveyed  to  the  present  plaintiff  Angal  Lai,  as  well  as  to  the  other  persons 
mentioned  therein,  and  upon  the  7th  October,  1885,  Angan  Lai  filed  • 
objections,  which  I  need  not  travel  through  at  length.  It  is  sufficient  to 
call  attention  to  the  3rd  and  4th  paragraphs,  in  which  he  says  as 
follows: — "Although  the  objector  is  own  brother  of  Ajudhia  Prasad, 
deceased  original  judgment-debtor,  yet  he  always  lived  separate,  even 
during  the  life  time  of  his  parents,  from  the  said  judgment-debtor,  and  he 
followed  bis  business  separately.  In  the  same  way  Ajudhia  Prasad,  the 
deceased  judgment-debtor,  used  to  live  and  work  separate  from  the  objector, 
who  used  to  live  upon  what  he  earned  from  service,  and  the  judgment- 
debtor  himself  was  without  any  property — a  thing  which  has  been  deter- 
mined by  this  Court  on  several  previous  occasions.  That  there  was  no 
connection  or  partnership  of  the  objector  with  Ajudhia  Prasad  deceased, 
neither  any  property  belonging  to  Ajudhia  Prasad  is  in  possession  of  the 
objector.  Inasmuch  as  Ajudhia  Prasad  has  left  issue,  it  is  wrong  on  the 
part  of  decree- holders  to  call  objector  as  heir  to  Ajudhia  Prasad  and  to  get 
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1888       execution  process  issued  in  his  name  in  the  presence  of  the  deceased's 
MAY  2.      °aale  children." 

Such   was  the  way  in  which  the  plaintiff  met  the  application  of  the 

APPEL-     decree-holders   for  execution   against  him,  and  it  ia  quite  clear  upon  the 

LATE       terms  of  these  two  paragraphs,  that  I  have  read,  that  the  position  taken 

CIVIL       UP  DV  kim  w*8  fchat  he  was  not  the  heir  or  legal  representative  of  his 

'      deceased    brother,  and   that  it  was  erroneous  on  the  part  of  the  deoree- 

10  A.  479=  holders-petitioners  GO  ask  the  Subordinate  Judge  to  bring  him  into  the 
8  A.W.N.  execution  proceedings  as  the  legal  representative  of  the  deceased  judgment- 
(1888)  189.  debtor  as  provided  for  [483]  in  s.  234  of  the  Civil  Procedure  Code.  To 
these  objections  of  the  plaintiff  Angan  Lai,  answers  were  filed  by  the 
decree-holders-petitioners,  and  it  is  plain  from  the  terms  of  their  answer 
that  they  practically  threw  overboard  the  notion  that  Angan  Lai  was  in 
any  sense  a  person  standing  in  the  position  of  the  leagal  representative  of 
their  deceased  judgment-debtor,  but  they  treated  him  upon  the  footing  of 
being  a  person,  who  was  in  possession  of  a  sum  of  money  belonging  to  the 
deceased  judgment-debtor.  Indeed,  in  the  4th  paragraph  of  their  answer 
they  say  in  terms  :  "  The  plea  of  the  objector  that  he  was  separate  from 
Aiudhia  Prasad  does  not  strengthen  his  position.  As  the  objector  has 
realized  and  appropriated  the  money  due  to  Ajudhia  Prasad,  is  certainly 
liable  to  the  extent  of  the  money  realized  by  him." 

Such  was  the  petition,  such  the  objection  of  Angan  Lai,  and  such  the 
reply  to  the  objection  of  Angan  Lai  on  the  part  of  the  decree- holders,  and 
upon  those  materials  the  Subordinate  Judge  proceeded  to  pass  an  order 
dated  the  27th  March,  1886.  Now  it  is  plain  to  my  mind  from  the 
terms  of  that  order,  that  the  Subordinate  Judge  dealt  with  the  proceedings 
before  him,,  not  upon  the  footing  of  determining  a  question  under  s.  234 
of  the  Civil  Procedure  Code,  as  to  the  responsibility  of  a  legal  representa- 
tive in  respect  of  a  decased  judgment-debtor,  but  he  disposed  of  it  upon 
the  single  and  simple  ground,  that  so  far  as  the  materials  before  him  ena- 
bled him  to  form  an  opinion,  it  was  established  that  money  had 
been  received  by  Angan  Lai,  which  he  had  not  paid  over  to  his  decea- 
sed brother,  and  therefore  he  was  responsible.  Thus  the  Subordinate 
Judge  was,  by  the  summary  method  of  an  execution  proceeding,  trying 
a  question  as  to  whether  money  was  or  was  not  due  to  tha  estate  of  a 
deceased  person  by  a  third  party,  who  was  outside  the  decree  and  who 
was  not  brought  in  the  character  of  a  legal  representative.  In  dealing 
with  the  matter  in  that  way  the  Subordinate  Judge  acted  without 
jurisdiction,  and  he  had  no  right  whatever  to  decide  anything  as  to  a 
person,  who  stood  in  the  position  of  a  stranger,  or  to  hold  that  such  stranger 
was  liable  to  have  the  decree  executed  against  him,  as  if  be  was  the 
representative  of  the  deceased  judgment- debtor. 

That  order  of  the  Subordinate  Judge  is  the  foundation  of  the  present 
claim  by  the  plaintiff,  and  as  I  understand  the  relief  [484]  sought  in  his 
plaint  and  the  scope  of  his  suit,  the  only  object  he  had  in  view  was  to  get 
rid  of  that  order.  It  is  not  denied  by  Mr,  Conlan,  on  the  contrary 
it  is  conceded,  that  if  the  plaintiff  Angan  Lai  was  separated  from  his 
brother  as  there  seems  to  be  no  doubt,  and  if  the  had  received  a  sum 
of  money  his  brother  which  he  had  not  paid  over,  there  was 
provision  in  the  Civil  Procedure  Code  under  which  the  judgment-debtor 
might  have  realized  that  money  from  him.  But  he  could  not  do  so  by  a 
proceeding  in  which  the  plaintiff  could  not  be  a  party,  and  the  order  made 
in  regard  to  him  was  bad  as  being  passed  without  jurisdiction. 

The  only  way  in  which  it  is  met  by  the  respondent  is,  first,  that  this 
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suit  must  be  tried  and  disposed  of  on  the  ground  that  it  is  in  effect  nothing 
more  or  less  than  a  suit  under  s.  283  of  the  Civil  Procedure  Oode,  brought 
by  the  plaintiff  to  get  rid  of  the  order  of  the  27th  March,  1886,  and  as 
such,  barred  by  one  year's  limitation.  I  dissent  from  that  view.  An 
essential  condition  precedent  to  the  institution  of  a  suit  under  that  sec- 
tion is  the  making  of  an  attachment  of  some  immoveable  property,  of 
•objection  being  taken  to  such  attachment,  of  investigation  being  made  into 
such  objection  in  the  manner  provided  in  Chapter  XIX  of  the  Civil  Pro- 
cedure Code,  and  lastly,  of  its  being  allowed  or  disallowed,  with  the 
consequential  right  of  the  party  damnified  to  bring  a  suit  within  a  certain 
period  of  time.  In  the  present  case,  there  has  been  no  attachment,  there 
has  been  no  investigation  of  any  objections  in  the  sense  of  the  chapter  to 
which  I  have  referred,  and  there  has  been  no  disallowance  of  those  objec- 
tions. This  seems  to  me  to  answer  the  first  objection  of  the  defendants 
respondents. 

The  second  objection  taken  by  the  respondents  is  this : — These 
proceedings  of  the  Subordinate  Judge  must  be  regarded  as  held  under 
s.  244  of  the  Civil  Procedure  Code,  and  so  no  separate  suit  lies.  But  as  I 
have  already  remarked,  the  Subordinate  Judge  never  tried  the  action  upon 
the  footing  of  the  present  plaintiff  being  the  legal  representative  of  the 
deceased  judgment-debtor  within  the  meaning  of  s.  244.  On  the  contrary, 
he  dealt  with  him  throughout  in  a  totally  different  character.  Mr.  Gonlan 
has  called  our  attention  to  a  ruling  of  their  Lordships  of  the  Privy  Council 
in  the  case  of  Mirza  Mahomed  Aga  Ali  Khan  Bahadoor  v.  The  widow  of 
[485]  Balmakund,  (1)  and  he  has  also  referred  us  to  a  ruling  in  the  case 
of  Syed  Nadir  Hossein  v.Bissen  Ghund  Bassarat  (2).  Both  these  cases 
are  very  opposite  to  the  matter  before  us.  The  ruling  of  the  Privy  Council 
seems  to  me  directly  in  point,  and  if  I  understand  it  a  right,  it  lays  down 
the  principle,  which,  if  adopted,  would  have  warranted  the  present  res- 
pondent; in  attaching  the  alleged  sum  of  money  in  the  hands  of  the 
plaintiff  as  being  due  to  the  estate  of  the  deceased  Ajudhia  Prasad  in  the 
ordinary  manner  provided  by  the  law.  That  procedure  might  have  resulted 
in  objection  being  taken  by  the  present  plaintiff,  and  the  ordinary 
machinery  would  then  have  been  followed.  But  the  respondents  did  not 
think  proper  to  adopt  that  course.  They  soughtp  through  the  machinery 
of  the  execution  department,  by  a  wholy  erroneous  proceeding,  to  enforce 
payment  by  the  appellant  of  a  sum  due  to  the  judgment-debtor,  and  as 
their  proceeding  was  not  only  irregular  but  illegal,  the  order  of  the 
Subordinate  Judge  cannot  possibly  be  sustained.  Under  these  circumstances 
this  appeal  should  be  decreed,  and  the  plaintiff  should  obtain  a  decree 
declaring  that  the  Subordinate  Judge's  order  of  the  27th  March,  1886,  is 
of  no  effect  so  far  as  it  professes  to  give  execution  of  the  decree  of  the  23rd 
July,  1878,  against  the  plaintiff-appellant  Angan  Lai.  The  plaintiff  will  be 
entitled  to  his  costs  in  all  the  Courts. 

MAHMOOD,  J. — I  am  of  the  same  opinion. 

Appeal  decreed 
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10  A~:485  =  8  A.W.N.  (1888)  192. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Straight  and  Mr.  Justice  Tyrrell. 


[YoL 


GHANDHARAP  SINGH  AND  OTHERS  (Plaintiffs)  v.  LACHMAN  SINGH 
AND  OTHERS  (Defendants.}*     [4th  May,  1888.] 

Hindu    widow — Adverse   possession  against    widow — Reversioners — Act    XV  of  1877 
(Limitation  Act),  sch,  ii,  Nos.  141,  144. 

The  plaintiffs  sued  for  possession  of  certain  zamindari  property  as  reversion ers 
to  the  estate  of  one  '.',  their  right  to  sue  having  accrued  as  alleged  on  the  death 
of  the  widow  of  C,  wbioh  took  plaoa  on  14th  October,  1884.  The  defendant, 
alleging  himself  to  be  the  adopted  son  of  C,  and  being  in  possession  of  the  pro- 
perty in  dispute  since  the  desvth  of  C,  which  happened  in  1869,  contended  that 
the  claim  was  barred.  The  Gourd  of  first  instance  dismissed  the  claim  us  barred 
by  art.  118  of  the  Limitation  Act,  and  in  appeal  the  Distriot  Judge  held  the 
claim  was  barred  by  defendants'  adverse  posses- [486]sion  over  the  property  for 
more  than  twelve  years.  On  second  appeal  it  was  contended  that  the  suit  being 
by  a  Hindu  entitled  to  possession  as  a  reversioner  on  the  deaih  of  a  female,  was 
governed  by  art.  141  of  the  Act  and  therefore  not  barred.  Held,  that ;as  on  the 
facts  found  the  adopted  son  held  adversely  to  the  widow,  adverse  possession 
which  barred  the  widow  barred  also  the  reversioners  and  therefore  the  claim  was 
barred.  The  Shiva  Ganga  Case  (1)  was  referred  to. 

The  following  cases  were  cited  in  the  course  of  the  argument,  Raj  Bahadoor 
Singh  v.  Achambit  Lai  '2),  Jagadamba  Chowdhrani  v.  DaUina  Mohun  (3), 
Rajendronath  Bolder  v.  Jogendro  Nath  Banerjce  (4). 

[F.,  17  A.  167  (171)  =  15  A.W.N.  36  ;  24  A.  195  (198)  =  22  A.W  N.  10  ;  26  A.  40  (48)  = 

23  A.W.N.  163;   11  C.  P.L.R.   49  (53)  ;  R.,  19  B.   S09  '816)  ;  21  B.  159   (168)  ; 

24  B.  260  (282)  =  1  Bom.L.R.  799  ;  34   A.  8  (10)  =8  A.L.J.    1101  =  11   Ind.  Gas. 
476  ;  D.,  14  A.  156  (160)  (F.B.).] 

THIS  was  a  suit  for  possession  of  shares  in  certain  zamindari  property. 
There  were  four  brothers,  Pertab  Singh,  Jawahir  Singh,  Adhar  Singh,  and 
Bhub  Singh.  Pertab  Singh  adopted  Mannu  Singh,  a  son  of  Jawabir  Singh, 
and  Bhup  Singh  adopted  Chittar  Singh  a  son  of  Adhar  Singh.  On  the 
death  of  Bhup  Singh,  the  names  of  his  widow  Paran  Kuar  and  his  adopted 
son  Chittar  Singh,  were  recorded,  each  in  respect  of  one  anna  share  in  the 
zamindari  property  left  by  him. 

Cbittiar  Singh  died  in  1869,  leaving  a  widow,  Dulari  Kuar,  and  her 
name  was  entered  in  respect  of  the  aforesaid  one  anna  share  of  Chittar 
Singh  and  also  of  a  two  anna  share  in  other  zamindari  purchased  by 
Chittar  Singh.  Dulari  Kuar  died  on  14th  October,  1884,  and  the  plain- 
tiffs in  the  suit,  who  are  some  of  the  descendants  of  Mannu  Singh  and 
sons  and  grandsons  of  Jawahir  Singh,  applied  to  the  Kevenue  Court  for 
entry  of  their  names  in  respect  of  the  property  that  stood  in  her  name  ; 
but  on  the  objection  of  one  Lachman  Singh,  son  of  Nokhi  Singh  and 
grandson  of  Adhar  Singb,  that  he  was  the  adopted  son  of  Chittar  Singh, 
they  were  referred  to  the  Civil  Court  to  establish  their  right  to  inherit  the 
estate  of  Chittar  Singh  and  hence  the  suit.  Paran  Kuar  admitted  that 
Lachman  Singh  had  been  adopted  by  Chittar  Singh. 

Lachman  Singh  contended  that  the  claim  for  declaration  that  his 
adoption  never  took  place  was  barred  by  the  six  years'  rule  of  limitation  ; 

*  Second  Appeal  Not  2200  of  1886,  from  a  decree  of  W.  Blennerhassett,  Esq;, 
Distriot  Judge  of  Cawnpore,  dated  the  6th  September  1886,  confirming  a  decree  of 
Munshi  Kulwant  Prasad,  Subordinate  Judge  of  Cawnpore,  dated  the  28th  March,. 
1886. 


(1)  9  M.I.A.  543.          (2)  6  I.A.  110. 


(3)  13  I.A.  84. 


(4)  14  M.I.  A.  67. 
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that  he  had  been  in  adverse  possession  for   more  than  twelve  years,  and 
that  be  was  duly  adopted  by  Chittar  Singh  as  his  son. 

The  plaintiffs  had  stated  in  tbeir  plaint  that  the  alleged  adoption* of 
Lachman  Singh  had  become  known  to  them  prior  to  the  [487]  year  1873, 
when  partition  proceedings  were  pending  in  the  Revenue  Court  for  partition 
and  division  of  the  family  zamindari  villages  to  which  Lachman  Singh 
was  a  party,  and  which  ended  in  the  direction  by  the  Revenue  Court 
that  ohe  parties  should  first  settle  the  question  of  their  respective  rights 
by  an  adjudication  of  the  Civil  Court. 

The  Subordinate  Judge  being  of  opinion  that  the  suit  was  practically 
one  for  declaration  that  the  adoption  never  took  place,  held  that  it  was 
barred  by  six  years'  rule  of  limitation.  He  also  found  that  Lachman 
Singh  was  the  legal  heir  of  Chittar  Singh,  and  had  been  in  adverse  posses- 
sion of  the  property  in  suit  for  more  than  twelve  years  since  the  death  of 
Chittar  Singh.  The  suit  was  accordingly  dismissed. 

In  appeal  the  District  Judge  held  that  the  suit  being  for  recovery 
of  possession  of  immoveable  property,  was  governed  by  the  longer  period 
of  limitation  viz.,  that  of  twelve  years,  and  finding  then,  that  Lachman 
Singh  had  been  in  adverse  possession  for  more  than  twelve  years  dismissed 
the  appeal.  On  second  appeal  it  was  contended  tliat  the  suit  being  of  the 
nature  prescribed  in  art.  141  of  the  Limitation  Act,  was  instituted  within 
the  time  allowed  by  law. 

Mr.  Colvin,  Hon.  T.  Conlan,  and  Munshi  Kashi  Prasad,  for  the 
appellants.  x 

Mr.  G.  E.  Ross,  Hou.  Pandit  Ajudhia  Nath  and  pandit  Moti  Lai, 
for  the  respondents. 

JUDGMENT. 

STRAIGHT,  J. — The  suit  to  which  this  appeal  relates  is  one  which  on 
the  tace  of  it  professes  to  be  brought  by  the  reversioners  of  the  estate  of 
one  Chittar  Singh,  their  right  to  maintain  their  present  claim  having,  it 
is  alleged,  opened  up  to  them  upon  the  death  of  one  Musammat  Dulari, 
who  departed  this  life  upon  the  14th  October,  1884.  The  case  for  the 
defendant  was  that  Cbittar  Singh,  prior  to  his  death  in  1869,  had  adopt- 
ed the  defendant  Lachman  Singh  as  his  son,  and  that  upon  his  death 
Lacbman  Singh  entered  into  possession  and  enjoyment  of  his  prooerty, 
to  which  the  suit  related,  to  the  exclusion  of  his  adoptive  mother  Dulari 
Kuar,  who  never  held  possession  of  it  as  an  estate  of  the  widow  of  a 
separated  childless  Hindu.  In  other  words,  what  the  [488]  defendants 
asserted  was  that  from  the  date  of  the  death  of  Chittar  Singh,  his  adopted 
son,  the  defendant  Lachman  Singh  took  and  held  possession  of  the  pro- 
perty left  by  him  adversely  to  Dulari  Kuar.  Supposing  that  Musammat 
Dulari  had  taken  the  estate  of  the  widow  of  a  deceased  childless  Hindu, 
and  nothing  had  intervened  to  disturb  her  possession  of  that  estate  of  the 
kind  I  shall  presently  refer  to,  the  plaintiffs  would,  no  doubt,  have  been 
entitled  to  come  into  Court  with  their  suit,  and  it  would  have  been  govern- 
ed by  art.  141  of  the  Limitation  Law.  But  it  has  been  conceded  by 
Mr.  Colvin,  and  I  think  rightly,  that  if  the  defendant  Lachman  Singh 
had  obtained  and  held  adverse  possession  as  against  the  widow  for  more 
than  12  years  prior  to  the  date  of  the  institution  of  the  suit,  that  adverse 
possession  as  against  her  is  good  as  against  the  reversioners ;  and  as 
authority  for  that  position  I  have  only  to  refer  to  the  well-known 
declaration  of  their  Lordships  of  the  Privy  Ccuncil  in  the  Shiva  Gunga 
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1888        Case,  (l)  Reference  has  been  made  in  the  course  of  the  argument  to  three 
MAY  4.      cases.     One  of  those  was  the  cage  of    Raj    Bahadoor  Singh   v.    Achumbit 

Lai  (2),   another  was  the  case  of   Jagadamba  Chowdhrani  v.  Dakhtna 

APPEL-     Mohun  (3),  and  the  last  is  the  case  of  Rajendro  Nath  Holder  v.  Jogendro 
LATE       Nath  Boner jee  (4). 

GlVIL.  Now  as  to  the  first  of  those  cases,  the  remarks  of  their  Lordships  in 

the  second  of  them,  namely  the  case  of  Jagzdamba  Chowdhrani  v.  Dakhina 
10  A.  483=   Mohun  (3),  explain  what  the  nature  of  that  suit  was,  and  they  indicate  in 
8A.W.N.    unmistakeable  language  what  meaning  is  to   be  attached  to  a  particular 
(1888)  192.   pasgage  used  in  the  judgment  about  which   misconception  had  arisen.     In 
that   case   all   that  their  Lordships   did  decide    was    that   under  the  old 
Limitation  Act,  IX  of  1871,   art.    129,   upon  a  particular  state  of  facts, 
that  article  applied,  and  they  specifically  say  in  the  course  of  their  judg- 
ment that  they  do  not  profess  to  decide  whether  "  the  articles  of  the  new 
law,  Act  XV  of  1877,  namely,  arts.  118  and  119,  denote  a  change  of  policy 
or  how  much  change  of  law  it  affects,  because  those  questions  were  not 
before  their  Lordships." 

In  the  third  case  relied  upon  by  Mr.  Colirin,  their  Lordships  of 
the  Privy  Council,  upholding  the  decision  of  a  lower  appellate 
[489]  Court  upon  a  peculiar  and  special  state  of  facts,  in  reference  to  that 
case  held  that  no  limitation  article  applied  to  bar  that  suit. 

It  is  not  necessary  for  me  to  decide  here  whether  even  if  there  bad 
not  been  such  a  finding  as  has  been  recorded  by  the  learned  Judge  in  this 
case,  and  there  were  no  materials  to  show  that  adverse  possession  of  the 
estate  of  Chittar  Singh  had  bean  obtained  by  the  defendant,  Lachman 
Singh,  but  it  appeared  that  an  adoption  had  been  asserted  at  tha  death  of 
Chittar  Singh,  two  remedies  might;  not  hava  been  open  to  the  plaintiffs, 
that  is  to  say,  one  of  a  purely  declaratory  kind,  such  as  is  covered  by 
art.  118  of  the  Limitation  Act,  when  such  alleged  adoption  became  known 
to  the  plaintiffs,  or  a  suit  in  the  present  form  on  the  death  of  the  widow.  I 
think  there  is  much  force  in  what  was  said  by  my  brother  OSdfield  on  this 
subject  in  the  c*se  of  Basdeo  v.  Gopal  (5),  buc  the  state  of  the  findings 
by  the  learned  Judge  in  this  case  render  it  unnecessary  to  consider  this 
question,  and  they  are  as  follows  : — 

"  Plaintiffs  had  full  notice  in  1869  A.  D.  that  Dulari  made  no  claim 
to  the  estate ;  chat  she  never  asserted  that  the  estate  had  at  any  time 
vested  ia  her;  on  the  contrary,  she  alleged  that  oa  the  death  of  Chittar 
Singh,  the  estate  vested  in  a  son  adopted  by  him  in  his  life-time,  and  that 
she  was  only  managing  during  the  minority  of  tha  adopted  son  and  for 
his  benefit,  he  being  in  full  possession  by  right  of  inheritance  from  his 
adoptive  father." 

That  is  a  most  specific  and  clear  finding  to  this  effect,  that  upon  the 
death  of  Cbittar  Singh,  Lacbman  Singh  washy  the  direct  act  of  the  widow 
notified  to  everybody,  as  a  person  who  was  the  adopted  son  of  her  deceas- 
ed husband,  Chittar  Singh  himself;  that  he  was  in  possession,  not  as  tha 
son  adopted  by  her  in  pursuance  of  any  authoricy  conferred  on  her  by  her 
husband,  whom  she  had  put  into  possession,  but  by  direct  inheritance 
from  Chittar  Singh.  It  seems  to  me  that  the  learned  Judge  having  found 
those  facts  was  distinccly  right  in  saying  that  there  was  on  the  part  of  the 
minor  Lachman  Singh,  no*1  major  defendant,  dear  evidence  of  adverse 

(1)  9  M.I. A.  548.  (2)  6  LA.  110.  (3)  13  LA.  84  =  13  C.  308. 

(4)  14  M.I. A.  67.  (5)  8  A   644. 
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possession  to  the  widow  and  to  any  other  person,  who  had  any  claim  or        1888 
interest,  under  or  through  her,  in  the  property,  which  has  continued  down       MAY  4. 
to  the  present  time,  and  which  was  obviously  for  a  much   longer  period 

than  twelve  years.  APPEL- 

[490]  That  being  so,  although  Mr.  Colvin  has  addressed  us  very  ably 
in  regard  to  the  findings  of  fact  of  the  learned  Judge,  I  am  of  opinion  that      CIVIL, 
we  cannot  go  behind  those  findings,  and  that  upon  them  the  learned  Judge    JQ  A~T83  = 
has   properly   held  that  the  suit  of  the  plaintiffs  not  having   been   brought    g  ^  ^  N 
within   twelve  years   from    the  date  when   the  defendant  first    obtained   /jgoL  492 
adverse  possession,  it  must  be  dismissed,  Lachman  Singh  having  acquired 
a  good  prescriptive  title  thereby.     I  therefore  dismiss  the  appeul    with 
costs. 

TYRRELL,  J. — I  concur.  Appeal  dismissed. 


10  A.  490  =  8  ft.W.N.  (18S8)  203  =  13  Ind    Jur   117. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice  and  Mr.  Justice  Tyrrell. 


EAM  LAL  AND  ANOTHER  (Defendants)  v.  DEBI  DAT  AND  ANOTHER 
(Plaintiffs)*     [9fch  May,  1888.] 

Hindu  Law — Joint  Hindu  family — Evidence  of  separation— Definemint  of  shares  in 
ancestral  prootrly. 

A.  four  anna  ancestral  share  in  a  zitniadari  village  was  owned  by  two  brothers, 
in  which  the  share  of  H,  son  of  ono  of  the  brothers,  was  one-half,  the  remaining 
half  being  the  share  of  the  plaintiffs  the  descendants  of  the  other  brother.  In 
the  village  records  there  has  been  a  definement  of  shares  followed  by  entries  of 
separate  interests  in  the  revenue  records,  and  since  1264  fasli  the  two  plaintiffs 
have  each  been  recorded  as  th<i  owner  of  a  ooo  anna  share  and  B  of  a  two  anna 
share  thereof.  The  entire  tour  anna  share  has  been  in  the  possession  of  mort- 
gagees from  the  year  1814,  excepting  the  sir  lands  of  which  H  held  separately 
his  own  share,  viz.,  10  bighas.  On  the  7th  July,  1883,  H  executed  a  deed  of  a 
gift  of  his  two  anna  share  in  favor  of  the  defendants,  and  caused  mutation  of 
names  to  be  made  in  their  favor  surrendering  to  them  at  the  same  time  possession 
of  th"  sir  land,  fj  died  on  the  21st  January,  1884,  leaving  neither  son,  widow 
nor  daughter,  and  the  plaintiffs  were  his  heirs  at  law.  They  brought  this  suit 
to  set;. aside  the  deed  of  gift  and  for  possession  of  the  sir  land  from  the  defendants. 
The  suit  was  dismissed  by  the  Court  of  first  instance,  and  in  appeal  the  District 
Judge  affirmed  the  decree,  holding  that  the  four  anna  share  was  not  joint  and 
undivided  property  between  the  co-shares ,  and  that  H  was  in  separate  possession  of 
the  two  anua  share  of  which  the  defendants  were  the  donees.  On  second  appeal  it 
was  contended,  that  inasmuch  as  since  1814  there  could  have  been  no  separate 
enjoyment  of  the  four  annas  which  was  in  the  possession  of  the  mortgagees,  the 
evidence  afforded  bv  separate  registration  could  not  prove  actual  separation. 
Aiiwiki  Ddt  v.  Sukhmani  Knar  (1)  was  cited  in  support  of  the  contention. 

Held,  that  from  evidence  of  definement  of  shares  followed  by  entries  of  separate 
interests  in  the  revenue  records,  if  there  be  nothing  to  explain  it,  separation  as  to 
estate  may  be  inferred.  Joint  family  property  in  the  hands  of  mortgagees  may 
be  separated  in  estate,  although  there  could  be  no  separate  enjoyment  of  the 
shares  so  separated. 

[491]  Ambika  Dat  v.  Sukhmani  Kuir  (1),  discussed. 

*•  Second  Appeal,  No.  ^310  of  1886,  from  a  decree  of  J.  Deas,  Esq.,  District  Judge 
)f  Jaunpur,  dated  the  2nd  August,  1886,  confirming  a  decree  of  Maulvi  Nasar-ulla 
Khan,  Subordinate  Judga  of  Jaunpur,  dated  the  llth  August,  1884. 

(1)  1  A.  437. 

329 
A  VI— 42 


10  All.  492  INDIAN   DECISIONS,   NEW  SERIES 

1888  THE    following  genealogical  table  explains  the    relationship  of  the 

MAY  9.      plaintiffs  in  this  case  with  Hazari  Lai,  deceased,  whose  estate  was  the 
subject- matter  of  dispute  : — 

ApPEL'  Kashi  Nath 

LATE  I 


CIVIL.  I 

Sheo  Dat  Girdhari  Lai 

101.490=  I 

8A.W.N.  I.  I  Hazari  Lai 

i4aaa\  203=  Bihari  Lai       Kali  Cbaran  Lai 

13  Ind.  Jur.  Rsm  Lai      Ramf?hulam  Lai 

117.  (plaintiff)  <plaintiff> 

Sbeo  Dat  and  Girdhari  Lai  owned  a  four  anna  share  in  a  village 
called  Takha.  Hazari  Lai's  share  in  this  four  anna  estate  was  one  half, 
the  remaining  half  being  the  share  of  the  plaintiffs. 

On  the  7th  July,  1883,  Hazari  Lai  executed  a  deed  of  gift  of  his  share 
in  favour  of  the  defendants  in  this  case.  At  this  time  the  four  anna  share 
but  not  the  sir  land  belonging  thereto,  was  in  the  possession  of  mortgagees, 
and  had  been  so  since  1844.  Hazari  Lai  caused  mutation  of  names  to  be 
recorded  in  favour  of  the  defendants,  surrendered  possession  of  his  sir- 
land,  and  died  on  the  21st  January,  1884,  leaving  neither  son,  widow  nor 
daughter.  The  plaintiffs  were  therefore  his  heirs  under  Hindu  Law. 
They  brought  this  suit  to  cancel  the  deed  of  gift  mentioned  above,  and 
for  possession  of  the  sir-land,  9  bighas  odd.  They  alleged,  amongst  other 
things,  that  the  four  anna  share  was  joint  undivided  property  ;  that 
Hazari  Lai  lived  in  union  with  them  ;  and  that  therefore  the  alienation 
was  void  under  Hindu  Law.  The  defendants  traversed  all  these  allegations. 

The  Court  of  first  instance  dismissed  the  suit.  The  plaintiffs  appeal- 
ed to  the  District  Judge.  The  District  Judge  dismissed  the  apoeal.  The 
first  issue  which  he  framed  for  determination  was  "  whether  Hazari  Lai, 
at  the  time  of  the  execution  of  the  deed  of  gift,  was  in  the  separate 
possession  of  his  share  of  the  ancestral  property."  On  this  issue  the 
Judge  found  as  follows  : — "  In  Appovier  v.  Ramasubha  Aiyan  (1),  their 
Lordships  of  the  Privy  Council  have  ruled  that  when  the  members  of  an 
undivided  family  agree  among  themselves  with  regard  to  particular  property 
that  it  [492]  shall  tbencef orfch  be  the  subject  of  ownership  in  certain 
defind  shares,  then  the  character  of  undivided  property  and  joint  enjoy- 
ment is  taken  away  from  the  subject-matter  so  agreed  to  be  dealt  with; 
and  in  the  estate  each  member  has  thenceforth  a  certain  and  definite 
share,  which  he  may  claim  the  right  to  receive  and  to  enjoy  in  severalty, 
although  the  property  itself  has  not  been  actually  severed  and  divided, 
'  division  "  having  a  twofold  meaning,  division  of  right,  and  division  of 
property.  In  Adi  Deo  Narain  Singh  (2)  it  was  held  that  the  plain  prin- 
ciple deducible  from  the  above  ruling  is,  that  in  order  to  show  separation 
it  is  not  necessary  to  establish  a  partition  of  the  joint  estate  into  separate 
shares  or  holding  ;  it  is  enough  that  there  has  been  ascertainment  and 
definition  of  the  extent  of  right  and  interest  of  the  several  co-sharers  in  the 
whole,  and  of  the  proportion  of  participation  each  of  them  is  to  have  in 
the  income  derived  from  the  property,  to  effect  a  severence  and  destruction 
of  the  joint  tenancy  so  to  speak,  and  to  convert  it  into  a  tenancy  in 
common. 

(1)  11M.I.A.  75.  (2)  5  A.  532. 
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"  In  this  case  it  is  clear  from    the  copies  of    village-record    filed  that       1888 
there    has  been  a    definement   of  shares  followed   by    entries  of  separate      MAY  9. 

interests  in  the  revenue-records.     Since  1264  fasli   Kali  Charan  has  been        

recorded  as  the  owner  of  a  one  anna  share,  Earn  Lai  of  a  one  anna  share,     APPEL- 
and  Hazari  Lai  of  a    two    annas  share,  the  Jama  payable  by  each  being       LATE 
separately  recorded,  Kali  Charan    being  the  lambardar  of  the  four  annas      nIVIT- 

ahare.  

'  The  fact  that  there  was  a  definement  of  shares  between  Kali  Charan,  10  A.  490  = 
Earn  Lai,  and  Hazari  Lai,  followed  by  entries  of    separate  interest  in  the     8  A.W.N. 
revenue-records  of  the  village,  goes  far  towards  proving  separation  of  title  (1888>  203  = 
and  interests,  but  does   not  necessarily  amount  to  such  separation.     It  13  Ind.  Jut. 
must  be  shown  that   there  was  an  unmistakable  intention  on  the  part  of         117. 
the  share- holders  to  separate  their  interests,  and  that   the  intention  was 
carried  into  effect.     (1  A.  437.)  * 

"  The  oral  evidence  is,  as  usual,  conflicting  ;  the  statement  of  the 
plaintiffs'  witnesses  that  Hazari  Lai  and  his  cousin  Kali  Charan  and 
nephew  Earn  Lai  lived  in  commensality,  and  were  joint  owners  of  the 
undivided  four  annas  share,  and  sir-lands  being  contradicted  by  the 
defendadts'  witnesses.  It  appears  to  me,  however,  to  be  [493]  proved 
that  Hazari  Lai  lived  latterly  in  mouza  Takha  ;  that  he  died  in  the 
defendants'  house  in  that  village  ;  that  the  funeral  obsequies  (kirya  karam) 
were  performed  by  the  defendants  :  and  that  the  plaintiffs  lived  in  mouza 
Bhadi. 

"  The  whole  of  the  four  annas  share  it  seems  has  been  for  very  many 
years  in  the  possession  of  a  mortgagee.  The  sir-lands,  20  bighas,  were 
however,  not  mortgaged. 

The  witnesses  for  the  plaintiffs  say  that  the  sir-lands  were  jointly 
cultivated,  partly  home  cultivation,  and  partly  through  shikmis.  On  the 
other  band,  the  witnesses  for  the  defendants  say  that  the  Hazari  Lai  held 
separately  his  own  share  of  the  sir-lands,  the  bighas  10  in  suit.  The  Judge 
then  referred  to  the  oral  and  documentary  evidence,  and  continued  as 
follows  : — 

"  It  is  urged  on  behalf  of  the  plaintiffs,  that  the  four  annas  share  was 
jointly  mortgaged  GO  Bhagwan  Das,  and  that  therefore  the  joint  undivided 
nature  of  the  property  is  thereby  proved.  The  debt,  however,  which  led 
to  the  mortgage  was  an  old  ancestral  one,  and  as  pointed  out  by  the  lower 
Court,  the  fact  that  the  creditor  took  a  joint  morbgage  of  their  property 
from  the  representatives  of  the  original  debtor  or  debtors  does  not  per  se 
prove  that  the  property  mortgaged  was  a  joint  and  undivided  one. 

"Considering  that  the  recorded  definement  of  shares  was  accompanied 
by  a  separation  and  division  of  the  sir-lands,  as  is  proved  by  the  revenue- 
records  of  1264  and  1272  fasli ;  that  Hazari  Lai  for  some  years  before  his 
death  lived  with  defendants  in  Takha,  and  not  with  the  plaintiffs  in 
Bhadi ;  that  as  stated  by  one  of  the  plaintiffs'  own  witnesses  he  had  ceased 
communicating  with  the  plaintiffs  two  years  prior  to  his  death  ;  that  he 
died  in  Takha  apart  from  the  plaintiffs  and  that  the  "kirya  karam"  or 
funeral  obsequies  were  not  performed  by  the  plaintiffs,  I  must  bold  that 
the  decision  of  the  lower  Courts  correct,  that  the  four  annas  share  was 
not  joint  and  undivided  property,  and  that  Hazari  Lai  was  in  separate  pos- 
session of  the  two  annas  share  which  was  given  by  him  to  the  defendants. 
The  rjlaintffs,  his  nephews,  by  Hindu  law  cannot  therefore  impeach  the 
alienation,  the  property  alienated  being  held  in  severalty." 

*     This  reference  is  not  to  be  found  in  the  I.L.R. 
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101.  490  = 

8  A.W.N. 

(1888)  203  = 

13  Ind.  Jur. 

117. 


The  plaintiffs  appealed  to  the  High  Court. 

[494]  Hon'ble  T.  Gonlan,  Mr.  G.  Gordan  and  Babu  Bishnu  Ghandra 
Hoitro,  for  the  appellants. 

Hon'ble  Pandit   Ajudhia  Nath  and    Munshi   Kashi   Prasad   for  the 
respondents. 

JUDGMENT. 

EDGE,  C.  J.,  and  TYRRELL,  J. —  This  was  an  appeal  from  the  decree 
of  the  District;  Judge  of  Jaimpur,  who  held  on  appeal  that  there  had  been 
separation  in  fact  in  this  Hindu  family.  The  defendants  were  grantees 
from  one  Hazari  Lai.  If  there  had  not  been  a  separation,  the  plaintiffs 
would  be  entitled  to  a  decree.  If  there  had  been  separation  the  gifb  to 
the  defendants  was  unimpeachable.  The  Judge  of  Jaunpur  appears  to  me 
to  have  correctly  apprehended  the  law  as  to  separation  and  to  tha  infer- 
ences which  may  be  drawn  as  to  separation.  The  property  in  dispute 
was  a  two  annas  share  out  of  a  four  annas  share  in  the  village.  The  four 
annas  share  had  been  since  1844  in  the  hands  of  mortgagees,  who  had 
held  it  under  a  zarpesh<j%  lease,  which  had  been  renewed  from  time  to 
time.  The  last  lease  was  granted  on  the  23rd  July,  1871.  We  are  inform- 
ed that  in  consideration  of  such  renewals  further  sums  were  borrowed. 
It  has  been  contended  before  us  that  inasmuch  as  there  could  have  been 
since  1844  no  separate  enjoyment  of  the  four  annas  share  of  the  mortga- 
ged property,  the  evidence  afforded  by  the  separate  registration  could  not 
prove  actual  separation.  I  may  mention  that  there  was  the  evidence  of 
Hazari  Lai,  who  said  he  had  separated ;  that  evidence,  if  believed,  would 
be  sufficient. 

The  point  which  has  been  pressed  on  us  was  based  on  a  judgment  of 
this  Court  in  the  case  of  Ambika  Dat  v.  Sukhmani  Kuar  (\).  Mr.  Justice 
Turner  in  delivering  the  judgment  of  the  Court  said  : — "  The  fact  that 
there  was  a  definement  of  shares  followed  by  entries  of  separate  interests 
in  the  revenue-records  in  some  estate  only  is  an  important  piece  of 
evidence  towards  proving  separation  of  title  and  interests,  but  it  will  not 
necessarily  amount  to  such  separation  ;  it  must  be  shown  that  there  was  an 
unmistakable  intention  on  the  part  of  the  share-holders  to  separate  their 
interests,  and  that  the  intention  was  carried  into  effect.  The  best  evidence 
is  separate  enjoyment  of  profits  and  dealings  with  the  property."  It  has 
been  assumed  in  the  argument  on  behalf  of  the  [495]  appellants  bhat  the 
meaning  of  that  judgment  is  that  in  no  case  can  separation  be  found  unless 
there  is  evidence  of  a  separate  enjoyment  of  profits.  We  do  not  think 
that  is  the  meaning  of  the  judgment.  In  fact,  in  the  passage  quoted,  the 
learned  Judges  say  :  "  a  definement  of  the  shares  followed  by  entries  of 
separate  interests  in  the  revenue-records  in  some  estate  only  is  an  import- 
ant piece  of  evidence  towards  proving  separation."  From  evidence  of  that 
kind,  in  our  judgment,  if  there  is  nothing  to  explain  it,  separation  as 
to  the  estate  in  respect  of  which  there  has  been  a  definement  of  shares 
followed  by  entries  of  separate  interests  in  the  revenue  records  miy 
be  inferred.  If  the  case  now  before  us  had  been  before  those  learned 
Judges,  they  would  probably  have  so  worded  their  judgment  that  no 
one  might  infer  that  in  all  cases  proof  of  separate  enjoyment  of 
profits  was  absolutely  necessary.  To  hold  that  there  could  be  no 
separation  proved  in  the  case  of  property  in  the  hands  of  mortagees 
unless  proof  could  be  given  of  separate  enjoyment,  would  be  to  hold  that 

(1)  A.  437. 
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a  joint  family  whose  sole  property  was  in  the  hands  of   mortgagees  could  1888 

not,  during  the  currency  of  the  mortgage,  effect  or  prove  separation.     We  MAY  9. 

think  that  the  learned  Judges  in  the  case  to  which  we  have  referred  were  

only  dealing  with  the  case  before  them,  and  did  not  intend   to   lay   down  APPEL- 

rules  of  universal  and  exclusive  application.     This  is  a  second  appeal.  The  LATE 

Judge   in  our   opinion   has  shown  by    his    judgment    that    he   perfectly  CIVIL 
understood   the  law.     There  was  documentary  and  oral  evidence  before 

him  to  prove  the  separation,  and  we  cannot  in  second  appeal  question  the  10  A.  490= 

findings  of  fact :  we  dismiss  the  appeal  with  costs.  8  A.W.N. 

Appeal  dismissed.          ll888' 2°?  = 
13  Ind.  Jar, 

117, 

10  A.  493  =  8  A.W.N.  (1888)  181. 

APPELLATE    CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice  and  Mr.  Justice  Tyrrell.    . 


KANHIA  (Plaintiff)  v.    MAHIN  LAL    (Defendant}.*     [10th  May,   1888.] 

Hindu  ivicow—Gift  of  unmoveable  property    by    husband— Life  inttrest — Heritable 
interest— Alienable  intertst— Appeal — Practice-  Change  of  pleading  in  appeal. 

The  plaintiff,  alleging  himself  to  be  joint  in  estate  with  A,  his  grand-uncle, 
sued  to  set  aside  an  absolute  gift  of  the  house  in  suit  made  by  A  in  favour  of  bis 
wife,  as  also  the  subsequent  sale  of  the  house  by  the  wife  to  the  defendant.  The 
lower  appellate  Court. finding  that  A  was  separate  in  estate  from  plaintiff  and  the 
sold  and  exclusive  [496]  owner  of  the  house,  held  the  gift  to  the  wife  and  the 
sale  by  her  to  defendant  valid  and  dismissed  the  suit.  On  appeal  to  this  Court 
plaintiff  contended  that  he  .was  the  heir  of  the  donee  and  that  under  the  deed  of 
gift  she  had  no  power  to  alienate. 

Held,  that  the  case  put  forward  in  second  appeal  being  totally  different  from 
tbar,  which  was  originally  put  forward  and  tried,  the  appeal  should  be  dismissed. 

Held  further  that  from  the  wording  of  the  deed  of  gift  it  appeared  that  the 
husband  intended  to  give  acd  did  give  to  bis  wife  an  heritable  estate  in  and 
power  of  alienation  over  ibe  property  the  subject  of  the  gift  and  therefore  the 
sale  by  the  wifn  was  valid. 

Kunjbehari  Dhar  v.  Prem  Chand  Dait  (1)  referred  to. 

[Appl.,  23  A.  309  (312J-21  A.W.N.  84  ;  R.,  9  C.P.L.R.  95  (100)  ;  D.,  30  C.    20  (32) ; 
9O.C.  119  (124).] 

AMAN  Singh,  a  Hindu,  made  an  absolute  gift  of  a  house  of  which  he 
was  the  owner  to  his  wife  Bamo.  In  the  deed  he  said  : — "  I,  my  issues, 
relations,  shall  have  no  claim  in  respect  of  the  house  against  the  donee  or 
her  heirs,  and  if  any  of  my  heirs  does  so  the  claim  shall  be  false."  Upon 
the  death  of  Aman  Singh,  his  widow,  on  the  24th  December,  1885,  sold 
the  house  to  the  defendant  Mahin  Lai.  Plaintiff  as  grand-nephew  of  Aman 
Singh,  alleging  himself  to  be  joint  in  estate  with  him,  instituted  the  suit  to 
set  aside  the  gift  made  by  him  to  his  wife  and  also  to  eject  the  defendant 
purchaser  from  the  widow  from  the  house. 

The  Munsif,  holding  that  Aman  Singh  was  competent  to  make  a 
valid  gift  of  the  house  to  his  wife,  observed  that  she  had  no  larger  power 
to  alienate  it  than  if  she  had  inherited  it  from  her  husband,  and  decreed 
that  the  gift  to  the  wife  and  the  sale  by  her  were  only  valid  during  her 
lifetime  and  would  not  affect  the  reversionary  rights  of  the  plaintiff. 

*  Second  Appeal,  No.  42  of  1887,  from  a  decree  of  Babu  Kashi  Nath  Biswas,  Subor- 
dinate Judge  of  Agra,  dated  the  25th  November,  1886,  reversing  a  decree  of  Babu  Baij 
Nath  Munsif  of  Agra,  dated  the  8th  April,  1886. 

(1)  5  C.  684. 
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1888  On  appeal  tha  learned  Subordinate  Judge  found  that  Aman  Singb  was 

MAY  10.     separate  in  estate  from  plaintiff  and  the  sole  and  exclusive  owner  of  the 

house  in  dispute,   and  therefore  had    a  perfect  right  to  make   an  absolute 

APPEL-     gift  to  his  wife,  which  he  did,  and  that    his  wife  was  free  to   exercise  her 

LATE       uncontrolled    power    of    alienation    over   the    property    in    dispute.     He 

CIVIL       therefore  dismissed  the  suit. 

'  On  second  appeal  it  was  contended  that  it  has  not  been  shown  that  the 

10  A.  495=  house  in  dispute  was   the  wife's  stridhan,  and  that  even  theu  she  could 
8A.W.N.     not  absolutely  alienate  it. 

(1888)181.  Hon.   Pandit    Ajudhia  Nath    and    Munshi    Ram  Prasad,    for   the 

appellant. 

[497J  Mr.  Abdul  Majid  and  Pandit  Mali  Lai,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J. — In  this  case  the  plaintiff  brought  his  action  to  set  aside 
a  deed  of  sift  and  a  deed  of  sale.  The  deed  of  gift  was  made  by  the  hus- 
band of  Musammat  Ramo  in  her  favour.  It  was  a  gift  of  immoveable 
property.  But  the  plaintiff  alleged  as  the  foundation  of  his  casa  that  the 
property  was  the  joint  family  property  of  her  husband  and  himself  or  his 
predecessors,  and  the  claimed  to  have  the  deed  of  gift  avoided  on  the  ground 
that,  under  the  circumstances,  the  donor  could  not  give  the  property  in 
question  to  his  wife.  He  also  asked  to  get  possession  of  the  property. 

Now  it  has  been  found  that  the  property  in  question  was  not  joint 
family  property,  and  that  it  was  in  fact  separate  property  of  the  husband. 
Under  the  circumstances,  the  plaintiff  failed  to  prove  the  case  on  which 
he  came  into  Court.  He,  however,  comes  hero  in  second  appeal,  alleging 
that  he  is  the  heir  of  the  donee,  and  that  she  had,  under  the  deed  of  gift, 
no  right  of  alienation.  It  is  needless  to  observe  that  this  is  a  totally 
different  case  from  the  case  that  he  originally  made.  It  involves  different 
considerations  of  facts  and  of  law.  In  the  case  as  now  put  forward  ques- 
tions would  arise  as  to  whether  the  plaintiff  was  in  fact  the  heir  of  the 
donee  or  whether  he  was  the  heir  of  her  husband.  However,  although 
I  think  that  the  appeal  ought  to  be  dismissed  on  the  ground  that  it  is  a 
totally  different  case  from  the  case  which  was  put  forward  and  tried,  I 
think  that  even  on  the  case  as  put  before  us  the  appeal  ought  to  be 
dismissed. 

I  am  of  opinion  that  the  donor  intended  to  give  and  did  give  an 
heritable  estate  and  power  of  alienation  to  the  donee  by  the  deed  of  gift, 
He  says  : — "  I,  my  issues,  relations,  shall  have  no  claim  in  respect  of  the 
hous«  against  the  donee  or  her  heirs,  and  if  any  of  my  heirs  does  so  the 
claim  shall  be  false." 

It  appears  to  me  that  his  intention  was  that  he,  the  donor,  should 
not,  nor  should  any  heirs  of  his,  interfere  with  the  enjoyment  and  disposal 
of  the  property  the  subject  of  the  gift.  Jackson,  J.,  in  delivering  judgment 
in  the  case  of  Kunjbehari  Dhur  v.  Premchand  Dutt  (1),  said  as  follows  :— 

"  We  understand  it  to  be  a  rub  of  law,  well  established  in  this  Court, 
that  a  Hindu  wife  takes,  by  a  will  of  her  husband,  no  more  [498]  absolute 
right  over  the  property  baaueathed  than  she  would  take  over  such  property 
if  conferred  upon  her  by  gift  during  the  lifetime  of  her  husband  ;  and  that, 
whether  in  respect  of  a  gift  or  a  will,  it  would  be  necessary  for 
the  husband  to  give  her  in  express  terms  a  heritable  right,  or  power  of 
alienation. 

(1)5  C.  684  at  p.  687. 
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The  ruling  recognises  the  conclusion  that  if  the  power  of  alienation  is        1888 
given,  the  power  can  be  exercised,  and  it  also  is  consistent  with  the  rule     MAY  10. 

of  law  laid  down  in  paragraph  571  of  Mayne's  Hindu  Law,  3rd  ed.,  where         

the  author  says  :—  APPEL- 

"  I  in  move  able  property,  when  given  by  a  husband  to  his  wife,  is  never       LATE 
at  her  disposal,  even  after  his  death.     It  is  her  stridhanum,  so   far  that  it      CIVIL. 
passes  to  her  heirs,  not  to  his  heirs.     BUG  as  regards  her  power  of  aliena- 
tion, she  appears  to  be  under  the  same  restrictions    as  those  which  aoply    1®  *•  493  = 
to  property  which  she  has  inherited  from  a  male.     Of  course  it  is  different     8  A.W.N. 
if  the  gift  is  coupled  with  an  express  power  of  alienation."  (1888)  181. 

I  have  said  that  if  the  power  of  alienation  is  given  to  the  wife  by  the 
husband  in  any  portion  of  his  separate  property,  it  follows  that  she  has  the 
power  to  alienate  it. 

Under  the  circumstances,  I  think  that  the  appeal  should  be  dismissed 
with  costs. 

TYRRELL,  J. — I  concur.  Appeal  dismissed. 


10  A.  498  =  8  A.W.N.  (1888)  205. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Straight  and  Mr.  Justice  Mahmood. 


EAMPHAL  EAI  AND  OTHERS  (Defendants)  v.  RAGHUNANDAN  PRASAD 
(Plaintiff).*      [Hfch  May,  1888.] 

Public    thoroughfare—  Obstruction — Rigid   to    site  —  Special    damage— Lease  —  Right 
lessee  to  sue — Trespass. 

The  plaintiff,  a  holder  of  a  ten  years'  lease  of  the  share  and  rights  of  one  of 
the  co-sharers  of  ••*  village,  sued  for  the  demolition  of  certain  buildings  and  con- 
structions on  a  plot  of  land  within  the  area  of  the  village,  on  the  ground  that  the 
public  have  been  very  much  inconvenienced  in  going  to  and  coming  from  the  road 
and  in  taking  carts, carriages,  cattle,  &c.,  and  that  he  by  reason  of  bis'own  incon- 
venience, and  also  as  lessee  in  possession  of  the  entire  rights  of  his  lessor,  has 
legally  and  justly  a  right  to  bring  [499]  the  action.  The  findings  of  fact  were, 
that  by  the  terms  of  the  lease  plaintiff  was  entitled  to  maintain  the  action  as 
representing  the  zamindari  rights  of  his  lessor;  that  the  obstructions  complained 
of  existed  when  the  lease  was  granted  ;  that  the  roadway;  mentioned  in  the 
plaint  was  one  used  by  the  public  in  general  as  a  foot-p-»th  and  also  tor  vehicles, 
and  that  the  buildings  complained  of  hav3  encroached  on  the  road.  The  suit 
was  dismissed  by  the  first  Court,  but  decreed  in  appaal  by  the  lower  appellate 
Court.  Htld,  that  in  the  absence  of  damage  over  ard  above  that  which  in 
common  with  the  rest  of  the  public  the  plaintiff  has  sustained,  his  action  must 
fail.  Public  nuisance  is  actionable  only  at  the  suit  of  a  party  who  has  sustained 
special  damage,  and  the  case-law  of  British  India  in  this  respect  is  the  same  as 
the  rule  of  English  law  on  the  subject.  Further,  that  the  lease  to  plaintiff 
failed  to  show  either  that  the  land  upon  which  the  defendant  has  built  is  inclu- 
ded in  the  lease,  or  that  it  intended  to  confer  upon  the  plaintiff  any  right  to 
question  the  legality  of  the  erections  existing  at  the  time  of  the  lease. 

Satku  v.  Ibrahim  Aga  (1)  and  Karim  Baksh  v.  Budha  (-2)  referred  to- 

CD.,  10  A.  553  (557)  J  7  0.0.  362  (363).] 

THE  facts  of  this  case  are  stated  in  the  judgment  of  the  Court. 

Mr.  Nieblett,  for  the  appellant. 

Mr.  G.  T.  Spankie,  for  the  respondent. 


*  Second  Appeal,  No.  1371  of  1886,  from  a  decrea  of  Munshi  Matadin,  Subordinate 
Judge  of  Ghazipur,  dated  the  28th  February,  1886,  confirming  a  decree  of  Maulvi 
Inamul  Hug,  Munsif  of  Ballia,  dated  the  24th  December,  1895. 

(1)  2  B.  457.  (2)  1  A.  249. 
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JUDGMENT. 

MAHMOOD,  J. — This  case  originally  camo  on  for  hearing  before  me 
sitting  as  single  Judge  for  the  disposal  of  second  appeals,  and  by  my 
order  of  the  21st  April,  1887,  I  referred  the  casa,  for  the  reasons  stated 
in  the  order,  to  a  Division  Bench  consisting  of  two  Judges.  The  case 
was  accordingly  heard  by  my  brother  STRAIGHT  and  myself,  and  by  his 
order  of  the  23rd  December,  1887,  in  which  1  concurred,  my  learned 
brother  remanded  the  case,  under  s.  566  of  the  Civil  Procedure  Code,  for 
the  trial  of  certain  issues  stated  in  that  order.  The  order  also  sets  forth 
the  twofold  aspects  in  which  the  case  was  presented  to  us  by  the  argu- 
ment for  the  parties  on  that  occasion.  The  plaintiff  is  the  holder  of  a 
ten  years'  lease  from  the  Maharaja  of  Dumraon,  who  is  a  co-sharer  of  the 
village  along  with  defendant  No.  3.  The  lease  is  a  thika  lease  of  the 
zemindari  rights  of  the  Maharaja,  and  it  was  executed  on  the  24th 
January,  1885,  conferring  upon  the  plaintiff  the  right  of  possession  and 
management  of  the  zemindari  share, subject  to  certain  conditions  and 
stipulations  which  need  not  be  mentioned  in  detail  for  the  purposes  of  this 
case.  The  cause  of  action  for  this  suit  is  stated  in  the  plaint  to  have 
arisen  on  the  6th  June,  1883,  when  the  defendant  is  alleged  to  have 
built  certain  constructions  upon  a  plot  of  land,  No.  788,  which  is  included 
within  the  area  of  the  village,  [500]  and  is  stated  to  be  a  thoroughfare 
used  by  the  plaintiff  as  well  as  by  the  public. 

The  present  suit  was  instituted  on  the  12th  August,  1885,  and  the  case 
of  the  plaintiff  can  best  be  set  forth  by  quoting  from  the  plaint  itself.  His 
case  is : — "That  by  reason  of  building  the  house,  placing  a  trough,  manger, 
wood,  &c.,  and  tying  cattle,  the  width  of  the  passage,  which  was  ten  lathas, 
is  now  left  only  eight  lathas  :  that  the  public  are  very  much  inconve- 
nienced ingoing  to  and  coming  from  the  road  and  in  taking  carts,  carriages, 
cattle,  &e. :  that  the  plaintiff  by  reason  of  his  own  inconvenience,  also  as 
the  lessee  in  possession  of  the  whole  right  in  the  zamindari  share  of  the 
Maharaja  of  Dumraon,  has  legally  and  justly  a  right  to  bring  this  action." 
And  upon  these  grounds  the  plaintiff  prayed  for  the  following  reliefs  :  — 

"  That  the  house  in  dispute,  the  trough,  the  manager,  the  wood,  &c., 
built,  erected,  and  placed  by  the  defendants  on  1  biswa  18  dhurs  of  land 
(bounded  as  below),  part  of  the  passage-site  No.  788,  valued  at  Rs.10,  be 
demolished,  pulled  down,  and  removed,  and  the  passage-site  ba  levelled 
and  restored  to  its  original  state  and  condition  ;  that  the  defendants  be 
prevented,  in  future,  from  making  any  appropriation  for  their  own  use  or 
doing  any  act  injurious  to  the  convenience  of  the  public  ;"  and  the  plaint 
ended  up  by  praying  "  that  any  other  relief  which  may  be  just  and  proper 
be  also  granted." 

It  is  clear  from  this,  as  was  pointed  out  by  my  brother  Straight  in 
his  remand  order  of  the  23rd  December,  1887,  that  the  suit  has  a  double 
aspect;  one  being  that  of  an  action  for  an  injunction  to  remove  a  nuisance 
caused  by  the  obstruction  which  the  defendant's  building  upon  the  land 
has  created,  and  the  other  aspect  being  that  of  an  action  in  trespass 
founded  upon  the  plaintiff's  alleged  right  as  lessee  to  possession  of  the 
land  upon  which  the  erections  have  been  made.  The  suit  was  resisted  in 
both  its  aspects. 

So  far  as  the  first  aspect  is  concerned,-  the  defendant  pleaded  that 
the  plot  of  land  being  a  public  thoroughfare  and  no  special  damage  or 
injury  having  been  alleged  by  the  plaintiff  in  consequence  of  the  alleged 
obstruction,  the  plaintiff  could  not  maintain  the  suit,  the  alleged  wrong, 
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to  a  right  possessed  by  the  plaintiff  in  common  with  [501]  the  public  not 
being  available  to  him  as  a  sufficient  foundation  for  such  an  action.  Then 
as  to  the  second  aspect  of  the  plaintiff's  case,  the  main  defence  was 
that  the  plaintiff,  as  a  mere  lessee,  had  no  locus  standi  to  maintain  sueh 
an  action,  and  that  the  defendant  had  been  in  possession  of  the  land  for 
more  than  the  prescriptive  period  of  twelve  years,  and  the  suit  was  there- 
fore barred  by  limitation.  Further,  in  respect  of  both  the  aspects  of  the 
case,  the  effect  of  the  defence  was  that  the  land  upon  which  the  defendant 
had  built  did  nob  form  part  of  the  thoroughfare ;  that  the  road  had  not  been 
narrowed  so  as  to  pub  any  one  to  inconvenience,  and  that  the  land  on 
which  the  defendant  had  built  had  from  ancient  times  been  in  his  posses- 
sion and  be  had  a  right  to  build  thereon. 

The  first  Court  dismissed  the  suit,  but  that  decree  has  been  reversed 
by  the  lower  appellate  Court  mainly  upon  the  ground  "that  the  constructions 
have  not  been  in  existence  for  more  than  twelve  years ;"  "  that  the  houses 
are  new  and  have  been  built  without  the  permission  and  consent  of  the 
zemindar ;"  that  the  plaintiff  could  maintain  the  action  "as  the  represen- 
tative of  the  zemindar ;"  that  "  it  is  proved  by  the  evidence  that  the 
passage  is  narrower  than  before,  since  formerly  three  carts  used  to  pass 
through  it,  now  only  one  cart  can  pass,  and  therefore,  if  another  cart 
comes  from  the  other  direction,  inconvenience  will  surely  opcur." 

In  pursuance  of  my  brother  Straight's  remand  order  of  the  23rd 
December,  1887,  the  findings  of  the  lower  appellate  Court  in  effect  are 
that  the  terms  of  the  ihika,  lease  of  the  24=th  January,  1885,  entitled  the 
plaintiff  to  maintain  such  an  action  as  representing  the  zemindari  rights 
of  his  lessor  ;  that  the  obstruction  or  constructions  complained  of  by  the 
plaintiff  were  erected  antecedent  to  the  lease  and  were  in  existence  at 
the  time  when  that  lease  was  executed  ;  that  "  the  way  referred  bo  by  the 
plaintiff  in  his  plaint  is  a  roadway  used  by  the  public  in  general  on  foot 
and  with  vehicles  ;  "  that  the  house  and  other  buildings  have  encroached 
upon  the  road,  and  "  for  the  reason  the  plaintiff  complains  in  his  petition 
of  plaint  that,  besides  the  injury  caused  to  the  public  who  use  this  way, 
the  plaintiff's  passage  along  the  road  and  that  of  his  carts,  cattle,  &o., 
has  been  obstructed." 

These  findings  have  not  been  contested  by  either  party  under 
s.  567  of  the  Code  of  Civil  Procedure,  and  taking  all  the  findings  [502]  of 
fact;  upon  which  the  lower  appellate  Court  has  proceeded,  I  shall  deal 
with  the  case  upon  pure  questions  of  law  in  the  two  aspects  of  the  suit 
stated  in  my  brother  Straight's  order  of  remand, 

First,  then,  as  to  the  question  whether  the  plaintiff  could,  upon  the 
allegations  contained  in  the  plaint,  maintain  this  action  for  removal  of  an 
alleged  obstruction  erected  upon  land  which  has  been  found  to  form  part 
of  a  public  thoroughfare.  For  the  purpose  of  deciding  this  part  of  the 
case  it  is  not  necessary  to  consider  the  plaintiff's  right  as  lessee  under  the 
thika lease  of  the  24th  January,  1885,  for  he  to  that  extent  comes  into  Court 
as  one  of  the  public  entitled  to  use  the  thoroughfare.  It  is  a  settled  propo- 
sition of  the  English  law  of  torts  that  obstructions  in  a  public  thorough- 
fare are  not  actionable  as  creating  a*  civil  liability,  unless  some  particular 
or  special  damage  or  injury  is  proved  to  have  resulted  to  the  individual 
person  or  the  determinate  body  of  persons  maintaining  the  action.  Such 
obstructions,  being  in  a  public  thoroughfare,  are  classed  as  public  nuisances 
falling  under  the  same  category  as  many  other  kinds  of  public  nuisances 
which  need  not  be  referred  to  for  the  purposes  of  this  case.  But  the  principles 
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1888       upon  which  the  English  law  of  tort  proceeds  in  respect  of  all  the  multi- 

MAY  14,     farious  classes  of  public  nuisances  are  identical,  and  those  principles  do  not 
so  much  relate  to  the  right  as  to  the  form  of  the  remedy.     In    England 

APPEL-     and  also  in  America  the  erection  of  obstructions  in  a  public  thoroughfare 
LATE       are  indictable  offences  under  the  criminal  law  ;  and  our  own  Indian  Penal 

CIVIL.      Code,   in  following  the  same  principles,   has  virtually  defined   a  public 

nuisance  in  s.  268,  and  has  rendered   the  same  punishable  as  a  criminal 

10  A.  498=   offeDCe.     The  Criminal  Procedure  Code  also  makes  provision  for  summary 

8  A.W  N.  proceedings  by  Magistrates  to  stop  such  nuisances.  But  upon  the  ques- 
(1888)  208.  tjon  whether  such  public  nuisances  are  in  themselves  sufficient  to  sustain 
a  civil  action,  the  statute  law  so  far  as  I  am  aware,  is  totally  silent,  and 
it  therefore  devolves  upon  Judges  sitting  in  British  India  virtually  to 
legislate,  by  judicial  exposition,  for  the  people  of  the  country,  under  the 
authority  of  the  somewhat  indefinite  rule  of  justice,  equity  and  good 
conscience,  which  has  to  be  administered,  in  the  absence  of  any  legislative 
directions,  by  the  Courts  of  Justice  in  British  India.  Such  is  virtually 
the  effect  of  the  present  state  of  the  law  of  tort  in  British  India,  resulting 
as  [503]  might  well  be  expected,  in  a  vast  conflict  of  decision  on  various 
questions  of  civil  liability  ex  delicto.  The  practice  of  the  Courts  in  British 
India,  the  highest  of  which  have  been  presided  over  by  English  lawyers, 
has,  however,  been  to  fall  back  upon  the  analogies  of  the  English  law, 
and  to  take  it*  in  all  cases  to  be  a  good  guide  for  applying  the  rule  of 
justice,  equity  and  good  conscience.  This  method  has,  in  the  absence  of 
any  definite  rules  of  law  governing  actions  ex  delicto  or  other  classes  of 
litigation,  been  approved  by  the  Lords  of  the  Privy  Council,  and  probably 
the  latest  dictum  of  their  Lordships  is  contained  in  Waghela  Rajsanji  v. 
Masludin  (1),  where,  however,  their  Lordships  qualify  their  observations 
by  indicating  that  the  English  law  is  not  to  be  imported  wholesale  into 
India,  regardless  of  the  conditions  of  the  people  and  the  country. 

Fortunately,  upon  the  exact  question  now  before  me,  the  case-law 
of  British  India  is  decisive,  and  is  the  same  as  the  rule  of  the  English 
law  of  torts. 

The  principal  authorities  of  the  English  law,  in  their  application  to 
Indian  cases,  were  well  considered  by  Westroop,  C.J.,  in  Satku  v.  Ibrahim 
Aka  (2),  and  it  was  there  laid  down  that  the  plaintiffs  could  not  maintain 
a  civil  suit  in  respect  of  an  obstruction  in  a  public  thoroughfare,  unless  they 
could  prove  some  particular  damage  to  themselves  personally  in  addition 
to  the  general  inconvenience  occasioned  to  the  public.  The  rule  so  laid 
down  followed  many  Indian  cases  upon  which  the  learned  Chief  Justice 
relied,  and  although  in  that  case  the  obstruction  complained  of  was  not 
of  such  a  permanent  character  as  a  building,  I  hold  that  the  same  princi- 
ple, so  far  as  it  requires  proof  of  particular  or  special  damage  is  applicable 
to  this  case :  and  in  this  view  I  am  supported  by  the  ruling  of  this  Court 
in  Karim  Baksk  v.  Budha  (3),  where  the  obstruction  complained  of  con- 
sisted of  the  erection  of  a  chabutra  which  encroached  upon  a  public 
thoroughfare,  and  the  relief  prayed  for  was  the  removal  of  a  portion  of  the 
chabutra,  the  plaintiffs  alleging  that  the  encroachment  was  such  that  carts 
and  other  wheeled  conveyances  were  unable  to  pass  along  the  road. 

Such  being  the  state  of  the  case-law,  I  do  not  think  the  exigencies  of  this 
case  either  require  me  to  enter  into  the  juristic  reasons  [504]  upon  which 
this  rule  is  supposed  to  proceed,  or  in  the  face  of  the  authorities  of  Indian 
cases,  to  open  at  the  question  how  far  those  reasons  are  adopted  to  the 

(1)  14  I.A.  96.  (2)  2  B,  457.  (3)  1  A,  249. 
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conditions    of  British    India.     I    accept   the   authority  of   the   case-law  1888 

stands,  and  hold  that  no  action  of  this  kind  is  maintainable  upon  the  M, Y  14 

that  the  defendant  has  erected  obstructions  in  a  public  thorough-        ' 

thereby  causing  inconvenience  to  the  plaintiff  with  the  rest  of  the  APPEL- 

publie,  there  being  no  allegation  or  proof  of  special  or  particular  injury  or  j-ATF 

d&mage  having  been  sustained  by  the  plaintiff  in    consequence  of  such  „ 

obstructions.  L/IVIL. 

As  to  the  second  aspect  of  the  case,  namely,  so  far  as  it  can  be  re-   10  47*98  = 
ded  as  an  action  for  trespass,  the  contention  of  the  parties  raises    two    8  A  W  N 
main  questions  :-  (m^  20g> 

First,  whether  the  plaintiff,  as  the  lessee  under  the  lease  of  the  24th 
180,  is  entitled  to  maintain  the  action  for  removal  of  construc- 
tions made  upon  the  land  antecedent  to  the  lease  and  existing  at  the  time 
when  the  plaintiff  took  the  lease.  Secondly,  whether  under  the  terms 
of  the  lease  itself  the  plaintiff  is  entitled  to  maintain  this  action  without 
joining  his  lessor,  the  Maharaja  of  Dumraon,  and  other  co-sharers  of  the 
village  as  plaintiffs  to  the  action. 

Upon  the  first  of  these  points,  Mr.  Spankie,  in  arguing  the  case  on 

>ehalf  of  the  plaintiff-respondent,  has  contended  that  the  circumstances 

the  erections  now  complained  of  were  constructed  antecedent  to  the 

plaintiff's  lease  does  not  deprive  him  of  the  remedy  prayed  for   by   him, 

because,  as  the  learned  counsel  argues  the  trespass  complained  of  in  this 

is  of  a  continuing  nature,  and  as  such  the  continuance  of  the  buildings 

on  the  land  subsequent  to  the  lease  would  amount  to  a  sufficient  cause  of 

Jtion  available  to  the  plaintiff  for  this  suit.  In  support  of  this  contention 

learned  counsel  relies  upon  Holmes  v.  Wilson  (L)  and  Bowyer  v.  Cook  (2) 

effect  of  which,  as  represented  in  Addison's  work  on  Torts  (5(;h  ed.,  p.  50 

2),  seems  to  be  that  in  the  case  of  continuing  trespasses,  such  as 

ispass  by  erecting  buildings,  as  a  continuing  injury,  fresh  cause  of  action 

sefor  recovery  of  damages,  and  the  author  exemplifies    this    by    saying 

rcnii  lf  a  man  throws  a  heap  of  stones  or  builds  a  wall,  or  plants  posts  or 

35  J  rails  on  his  neighbour's  land  and  there  leaves  them,  an  action  will  lie 

unst  him  for  the  trespass  and  the  right  to  sue    will   continue  from   day 

the  incumbrance  is  removed"  (p.  331).  This  no  doubt  is  a  correct 

ition  of  the  English  law  upon  the  subject ;  though  speaking  for  my- 

-s  an  Indian  Judge,  I  can  scarcely  regard  the  rule  either  as   reason- 

itself  or  fits  to  be  applied  to  cases  in  India,  because  the  rule  renders 

Multiplicity  of  actions   unavoidable,   as  pointed  out  by  Mr.  Mayne  in   his 

Damages  (3rd  ed.,  p.  89),  and  I  agree  with  him  in  the  view    that 

rule  in  such  a  case  would  be  to  give   the  plaintiff  such   damages 

1  compensate  him  for  the  loss  sustained  up  to  the  time  of   verdict 

would  pay  him  for  putting  the  land  into  its  original  state." 

[  need  not,  however,  consider  this  rule  in  this  case,  for  here   there   is 

i  for  damages  in  consequence  of  the   alleged  continuing   trespass 

f  the  action,  so  far  as  it   can  be   gathered  from  the  plaint    no 

lieges  a  trespass,  and  the  substantial  relief  prayed  for  asks  for  an 

i  to  compel  the  plaintiff  to  demolish  the  erections   which  he   has 

ructed,  and  to  prohibit  him  from  any  future  encroachment  upon    the 

e  continuance  of  such    erections    may  entitle    the  plaintiff  to 

suit  such  as  this  for  their  removal,  although  such  constructions 

made  antecedent  to  the  lease.     The  right  of   the   plaintiff,  however,        - 

fined  and  circumscribed  by  the  terms  of  the  leaso  itself,    which 

(1)  10  Ad.  &  E.  503.  (2)  4  O.B.  336, 
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fail  to  show  either  that  the  land  upon  which  the  defendant  has  built  is 
included  in  the  leaae,  or  that  that  document  intended  to  confer  upon  the 
plaintiff  any  power  to  question  the  legality  of  erections  which  existed  at 
the  time  of  the  lease,  and  for  aught  that  appears  to  the  contrary,  the  lease 
itself  was  given  subject  to  the  occupation  of  the  land  by  existing  buildings. 
Further,  the  case  is  bare  of  proof  of  the  plaintiff's  lessor,  the  Maharaja  of 
Dumraon,'  ever  being  in  occupation  of  the  land  or  any  specific  portion 
thereof  on  which  the  erections  have  been  constructed,  and  it  follows 
a  fortiori  that  the  plaintiff  himself,  whose  'rights  originated  with  the  thika 
lease  of  the  24th  January,  1886,  could  not  have  been  in  occupation 
of  the  land  when  the  wrongful  entry  thereon,  by  the  constructions 
of  the  6th  June,  1883,  is  alleged  to  have  taken  place.  There  is  thus 
no  proof  of  the  plaintiff's  possession  being  disturbed,  [506]  and  so  far 
as  the  nature  of  the  action  may  be  regarded  as  one  of  trespass 
quare  clausum  fregti  as  understood  in  the  English  law  of  torts,  the 
suit  cannot  be  sustained.  Under  the  circumstances,  the  fact  that  the 
plaintiff's  lessor,  the  Maharaja  of  Dumraon,  and  the  other  co-sharers  of  the 
zemindari  rights  of  the  village  have  not  joined  the  action,  ceases  to  be  a 
matter  of  significance  for  the  decision  of  this  case,  especially  as  there  is 
nothing  in  the  form  of  the  action  or  the  allegations  contained  in  the  plaint 
to  justify  the  suit  being  regarded  as  one  of  ejectment. 

For  these  reasons,  I  am  of  opinion  that  the  suit  even  in  its  second 
aspect  fails,  and  that  it  was  rightly  dismissed  by  the  first  Court,  though 
some  of  the  reasons  given  for  such  dismissal  may  be  unsound. 

I  would  decree  this  appeal,  and  setting  aside  the  decree  of  the  lower 
appellate  Court,  restore  that  of  the  Court  of  first  instance  with  costs  in 
all  the  Courts. 

STRAIGHT,  J. — I  concur  in  the  judgment  and  conclusions  of  my 
brother  Mahmood.  Appeal  decreed. 


10  A.  506  =  8  A.W.N.  (1888)  195. 
APPELLATE   CIVIL. 

Before  Mr.  Justice  Brodhurst  and  Mr.  Justice  Mahmood. 


RAM  CHAND  (Judgment-debtor)  v.  PITAM  MAL  AND  ANOTHER 
(Decree-holders)*     [29th  May,  1888.J 

Attachment  before  Juigm'.nt — Termination  of  attachment  —Execution  of  decne — Sale  in 
execution — Mat'rial  irregularity  in  publishing  or  conducting  sale  without  attach* 
mint—  Civil  Procedure  Code,  ss.  311,  483. 

The  plaintiff  instituted  a  suit  against  defendant  for  recovery  of  money,  and  pre- 
vious to  judgment,  that  is  on  the  8th  of  January,  1885,  applied  for,  and  on  the 
llth  obtained,  order  for  attachment  of  several  houses  and  premises  belonging  to 
defendant  and  such  attachment  was  made.  The  suit  was  dismissed, but  eventually 
on  appeal  it  was  decreed  ;  but  the  attachment  was  never  withdrawn.  Plaintiff 
then  applied  for  execution  of  his  decree  and  his  application  was  granted  by  *n  order 
directing  that  the  property  of  the  judgment-debtor  should  be  notified  for  sale  on 
the  1st  February,  1387,  and  accordingly  on  the  21st  December,  1886,  a  sale 
notification  was  issued.  Judgment-debtor  twice  applied  for  postponement  of  sale 
but  his  applications  were  refused,  and  the  site  took  place  on  the  date  fixed. 
Judgment-debtor  then  objected  to  the  confirmation  of  the  sale  urging  that  the 
property  sold  was  never  attached  in  execution  of  the  decree  and  the  attachment 
previous  to  judgment  wasinfruotuous  because  afterwards  the  claim  was  dismissed 


*  First  Appeal  No.    131  of  18S7,    from  an   order   of    Maulvi   Saiyid    Farid-ud-din- 
Ahmad,  Subordinate  Judge  of  Agra,  dated  the  16th  September,  1887. 
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by  the   Court;  of  first  instance;  that   there  had  been   several   other  irregularities          1888 

[507]  in  publishing  and  conducting  the  sale;  and  that  owing  to  the  irregularities       \i-v 

property  bad  bean  sold  at  a  grossly  inadequate  price  causing  substantial  injury. 

The  Subordinate  Judge  overruling  the  objections  confirmed  the  sale.     On  appeal       . 

by  the  judgment-debtor,  held,  following  Mahadeo  Dubey  v.  Bholanath  Dichit  (1),      APPEL- 

that  a  regularly   parfeoted   Attachment  is  an   essential   preliminary  to   sales   in        LATE 

execution  of  decrees  for  money  ;    and  .where  there  has  been  no  such  attachment,       _ 

any  sale  that  may  have  tak-sn  place  isnoS  simply  voidable  but  de  facto  void,  and      UIVIL. 

may  be  set  aside  without  any  inquiry  as  to  substantial  injurybeing  sustained  by 

the  judgment-debtor  for  want   of  a  valid   attaahment,    and  that   an  attachment   10  A.  508  = 

before  judgment,  like  a  temporary   injunction,  becomes  functus  officio  as  soon  as     8  A.W.N. 

the  suit  terminates.     Further,  that  the  phrase  "  a  material  irregularity  in  pub-     (1888)  193, 

lishing  or  conducting  "  in  the  first   paragraph  of  s.  311   of  the  Code  of  Civil  Pro- 

cedure  should  be  liberally  construed,  and  that  absence  of  attachment  of  property 

at  the  time  of  sale  thereof  is  "a   material   irregularity,"   attachment  being  the 

first  step  which  a  Court  in  executing  a  simple  money  decree  has  to  take  to  assert 

its  authority  to  bring  property  to  compulsory  sale. 

The  following  cases  were  referred  to  in  the  course  of  argument. 

Mahadeo  Dubiy  v.  Bhola  Nath  Dichit  (1),  Chunni  Kuar  v.  Dwarka  Prasad.  (2) , 
Mohee  ooddeen  v.  Ahmed  Hossain  (3),  Gangathara  Pandita  v.  Rathaboi  Ammal  (4), 
Imamunissi  Bibi  v.  Leakat  Hoossain  (5),  Rameshwari  Dassee  v.  Dorgadas 
Chatterjee  (6),  Bakhshi  Nandkishore  v  Malikchund  (7),  Jasoda  v.  Mathura 
Das  (8),  Girdhari  Singh  v.  Hardeo  Narain  Singh  (9),  Macnagteu  v.  Mahabir 
Parshad  Singh  (10). 

[R.,  12  A,  440  (445,  456)  =  10  A.W.N.  103;  ISA.  469  =  16  A.W.N.  154  ;  21  A.  311 
(313)  =  19  A.W.N,  84;  5  C.L.J.  687  (690);  13  O.L.J.  243  (247)  J  10  Ind.  Cas.  665 
(666)  =  (1911)  2  M.W.N.  249. J 

THE  facts  of  this  case  real  fully  stated  in  the  judgment  of  the  Court. 
Mr.  Colvin  and  Babu  Jogindro  Nath  Chaudhri,  for  the  appellant. 
Hon'ble  Pandit  Ajudhia  Nath,  for  the  respondents. 

JUDGMENT. 

MAHMOOD,  J. — The  facts  of  this  case  are  the  following  : — On  the  18th 
June,  1884,  a  suit  was  instituted  by  the  present  respondent,  Pitam  Mai, 
against  the  appellant,  Ram  Chand,  for  recovery  of  money,  and  during  the 
pendency  of  that  suit  on  the  8th  January,  1885,  the  aforesaid  respondent 
applied,  apparently  within  the  meaning  of  s.  483  of  the  Code  of  Civil 
Procedure,  for  attachment  of  property  belonging  to  the  defendant.  The 
application  was  granted  on  the  same  day,  and  attachment  before  judg- 
ment appears  to  have  been  made  on  the  llth  January,  1885.  It  is  not 
clear  whether  the  requirements  of  s.  484  or  s.  485  of  the  Code  were  duly 
observed.  The  suit,  however,  was  dismissed  by  the  first  Court  [508]  on 
the  30ih  March,  1885  ;  but  there  seems  to  have  been  no  specific  order  made 
by  that  Court  withdrawing  the  attachment. 

The  decree  of  the  30th  March,  1885,  was  however  appealed  to  this 
Court,  and  the  appeal  resulted  in  decretal  of  the  plaintiff  Pitam  Mai's 
suit  on  the  2nd  February,  1886. 

It  was  in  execution  of  this  last  decree  that  this  litigation  was  com- 
menced by  an  application  of  the  decree- holder,  Pitam  Mai,  to  execute  the 
decree.  The  application  was  made  on  the  13th  November,  1886,  and  on 
the  18th  December,  1886,  the  application  waa  granted  by  an  order  which 
directed  that  the  property  of  the  judgment-debtor  should  be  notified  for 
sale  on  the  1st  February,  1887.  Accordingly,  on  the  21st  December, 
386,  a  sale  notification  was  issued  ;  and  the  judgment-debtor,  Bam  Chand, 
by  two  applications,  one  made  on  the  25th  January,  1887,  and  the  other 

(1)  5  A.  86.  (2)  A.W.N.  (1887)  297.  (3)  14  W.B.  334. 

(4)  6  M.  237.  (5)  3  A.  424.  (6)  6  C,  103.  (7)  7  A.  289. 

(8)  9  A.  511.  (9)  3  I, A.  230.  (10)  9  0.  656. 
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on  the  31sfc  January,  1887,  prayed  for  postponement  of  the  sale,  ap- 
parently under  the  provisions  of  s.  305  of  the  Code  of  Civil  Procedure. 
Both  these  applications  were,  however,  disallowed,  and  the  sale  of  the 
judgment-debtor's  property  took  place  on  the  1st  February,  1887,  at  which 
sale  the  properties  were  purchased  as  follows  :— 

1.  One  kothi  with  shops  in  Mathra,  purchased  by  Pitam  Mai,  decree- 

holder,  for  Rs,  3,350. 

2.  One  kutcha  shop  in  Mathra,  purchased  by   Pitam   Mai,  decree- 

holder,  for  Rs.  110. 

3.  One  pucka,  and  stone-built  stable  in  Mathra,  purchased  by  Panna 

Lai,  for  Rs.  110. 

4.  One-fourth  of  a  pucka  and  stone-built  building  in  Mathra,  pur- 

chased by  Pitam  Mai,  for  Rs.  135. 

It  will  appear  from  the  above  specification  that,  with  the  exception 
of  property  No.  3  all  the  other  properties  were  purchased  by  Pitam  Mai 
(decree-holder)  himself,  and  the  connection  of  Panna  Lai  with  this  litiga- 
tion seems  to  be  due  entirely  to  his  purchase  of  the  property  No.  3  above 
mentioned. 

On  the  24th  February,  1887,  the  judgment-debtor,  Ram  Ghand, 
appellant,  preferred  objections  to  the  auction-sale  of  the  1st  Februaryi 
1887,  upon  various  grounds  mentioned  in  the  judgment  of  the 
[509]  Court  below,  and  that"  application  was  resisted  by  Pitam  Mai,  the 
decree-holder,  upon  pleas  which  are  also  stated  in  the  judgment  of  the 
lower  Court,  and  need  not  be  repeated  here. 

The  judgment-debtor  Ram  Chand's  objections  appear  to  have  been 
made  with  the  object  of  setting  aside  the  auction-sale  of  1st  February, 
1887,  upon  grounds  contemplated  by  s.  311  of  the  Civil  Procedure  Code ; 
but  those  objections  have  been  disallowed  by  the  lower  Court,  which  has 
held  that  the  attachment  before  judgment  was  a  sufficient  attachment, 
because  although  the  suit,  during  the  pendency  whereof  the  attachment 
was  made  ended  in  dismissal,  the  attachment  itself  had  never  been  with- 
drawn ;  that  the  sale-notification  having  been  affixed  to  the  door  of  the 
Court-house,  it  was  not  shown  that  the  sale  had  taken  place  within  thity 
days  of  the  issue  of  the  sale-notification  ;  that  a  proclamation  by  beat  of 
drum  was  duly  made  and  the  "  notifications  were  duly  issued  and  affixed 
at  the  locality  of  the  property  ;"  that  "  the  law  does  not  require  any  pro- 
clamation to  be  made  by  beat  of  drum  at  the  time  of  sale ;  and  that  there 
was  actually  made  a  proclamation  at  time  of  the  sale  of  the  property 
in  suit  such  as  is  generally  made  at  such  times  by  amins  conducting 
sales;"  that  when  a  time  for  sale  is  specified  in  a  notification,  "  it  is 
not  thereby  intended  that  the  sale  must  begin  exactly  at  the  same 
time  and  on  the  same  day  as  mentioned  in  the  notification.'.'  Finally, 
the  lower  Court  has  held  that  "  no  irregularity  having  been  made 
in  the  issue  of  notification  and  conducting  the  sale,  no  finding  need 
be  made  as  to  the  point  whether  or  not  the  property  in  suit  has  been 
sold  for  an  inadequate  price  ;"  but  to  this  view  of  the  law  the  learned 
Subordinate  Judge  adds  the  following  observation  : — "  However,  as  re- 
gards the  question  of  the  inadequacy  of  price,  I  hold  that  the  alleged  rate 
is  not  proved  by  any  oral  or  documentary,  reliable  or  trustworthy  evidence." 
The  effect  of  the  learned  Subordinate  Judge's  judgment  is  to  confirm 
the  sale  of  the  1st  February,  1887,  and  the  order  must  be  understood  to 
have  been  passed  under  s.  312  of  the  Code  of  Civil  Procedure,  disallow- 
ing the  objections  raised  by  the  judgment-debtor,  Ram  Chand,  appellant, 
It  has  been  argued  by  the  learned  Pandit,  on  behalf  of  the  respondent, 
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that   the  order  of  the  lower  Court,  so  far  as  it   disallowed  objections      1888 

to  the  sale,   is  not   appealable  within   the  meaning  [510]    of  cl.  (16),  of     MAY  29, 

s.  588  of  the  Code  of  Civil  Procedure  ;  but  this   contention  is  opposed   to 

the  Full   Bench  ruling  of  this  Court  in  Tota  Bam  v.   Khub  Ghand  (1)     APPEL- 

where  I  stated  my  reasons  for   holding   that  such  orders   are  appealable.      LALE 

To   the  reasons   I   then  stated  I    have  nothing   to  add,   beyond  saying 

that  in  this   case   the  order  of  the  lower  Court   disallowing   the  objec- 

tions  of   the  judgment-debtor  to   the  auction-sale  of  the   1st  February,  10  A,  506  = 

1887,  and  confirming  that  sale  is  one  and  the   same  order,  and,  as  such,    g  A.W.N. 

appealable  under  cl.  (16)  of  s.  588  of  the  Code   of   Civil  Procedure.     The  (1888)  195. 

rest  of  the  argumentTaddressed  to  us  on  behalf  of   the  parties,  however, 

raises  the  following  questions  for  determination  : — 

(1)  Whether  an  attachment   before  judgment,  such  as   the  attach- 
ment of  the  llth  January,  1885,  was  not  good  and  valid   attachment   for 
purposes  of  the  execution  of  the  High  Court's!  decree  of  the  2nd  February 
1886,  notwithstanding  the  dismissal  of  the   suit  by  the  first  Court  on  the 
30fch  March,  1885  ? 

(2)  If  not,  whether  the  absence  of  a  valid  attachment  at  the  time  of 
sale  of  the  1st  February,  1887,  can  be  regarded  as  "  a  material  irregularity 
in  publishing  or  conducting  "   the  sale  so  as  to  be  questioned  under  s.  311 
of  the  Code? 

(3)  If  so,  whether  the  action  of  the  judgment-debtor  in  making  the 
applications  of  the  25th  January,  1887,  and  31st  January,  1887,  praying 
for  postponement  of  the  sale,  amounts  to  a  waive*  on  his  part  of  any  irre- 
guarities  so  as  to  preclude  him  from  contesting  the  sale  upon  the  ground 
that  there  was  no  valid  attachment  ? 

(4)  If  so,  whether  such  irregularity  would  in  itself  be  sufficient  to 
vitiate  the  sale  without  proof  of  "substantial  injury  "  within  the  mean- 
ing of  that  section  ? 

(5)  Whether  in  this  case  any  such  "  substantial  injury  "  is  proved 
as  is  contemplated  by  s.  311  of  the  Code? 

As  to  the  first  of  these  questions,  it  is  necessary  to  premise  that  we 
cannot  go  behind  the  Full  Bench  judgment  of  this  Court  in  Mahdeo 
Dubey  v.  Bhola  Nath  Dichit  (2)  where  the  whole  Court  unanimously  adopt- 
ed the  view  of  my  brother  STRAIGHT  that  a  regularly  perfected  attach- 
ment is  an  essential  preliminary  [511]  to  sales  in  execution  of  simple 
decrees  for  money  ;  and  where  there  had  been  no  such  attachment,  any 
sale  that  may  have  taken  place  is  not  simply  voidable  but  de  facto  void. 

This  being  so,  we  have  been  referred  by  the  learned  Pandit  to  the 
provisions  of  ss.  483,  485,  488,  and  490  of  the  Code  of  Civil  Procedure  ; 
and  also  to  the  form  No.  163  in  schedule  IV,  of  the  Code  relating  to  attach- 
ment before  judgment  of  immoveable  property,  in  which  form  the  words 
11  until  the  further  order  of  this  Court  "  occur  ;  and  relying  upon  these 
provisions,  the  learned  pleader  argues  that  inasmuch  as  in  the  present 
case  no  further  order  withdrawing  the  order  of  attachment  before  judg- 
ment was  passed  the  attachment  must  be  taken  to  have  subsisted  for  all 
purposes  of  execution,  including  the  sale  of  the  1st  February,  1887.  On 
the  other  hand,  Mr.  Colvin  relies  upon  the  last  part  of  s.  488  to  show  that 
an  attachment  before  judgment  comes  to  an  end  "  when  the  suit  is  dismiss- 
ed ;"  and  the  learned  couusel  also  lays  stress  upon  the  provisions  of 
s.  490,  and  argues  that  the  words  of  that  section  contemplate  that  it  is 
only  when  a  decree  is  given  in  favour  of  the  plaintiff  that  re-attachment  in 

(1)  7  A.  253.  (2)  5  A.  86. 
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1888  execution  of  such  decree  is  dispensed  with,  implying  that  such  attachment 
MAY  29.  ia  necessary  where  the  suit  ended  in  dismissal  of  the  plaintiff's  claim. 
For  this  contention  the  learned  counsel  also  relies  upon  the  ruling  of  the 
APPEL-  learned  Chief  Justice  in  Chunni  Kuar  v.  Divarka  Prasad  (1)  where  it  was 
LATE  held  that  a  temporary  injunction  under  s.  492,  notwithstanding  the  use  of 
CIVIL,  the  phrase  "  till  further  orders,"  comes  to  an  end  on  the  termination  of 
the  suit  in  which  such  injunction  was  passed,  although  no  express  order 
had  been  made  by  the  Court  withdrawing  or  setting  aside  such  injunction. 
I  am  of  opinion  that  this  contention  is  sound,  and  that  the  case  last 
cited,  though  relating  to  temporary  injunction,  proceeds  upon  a  principal 
analogous  to  attachments  before  judgment,  both  being  ad  interim  proceed- 
ings which  naturally  cease  to  have  any  force  as  soon  as  the  suit  itself,  in  res- 
pect of  which  they  were  taken,  cornea  to  a  close.  In  other  words,  an  attach- 
ment before  judgment  under  s.  488,  like  a  temporary  injunction  under  s.  492 
becomes  functus  officio  as  soon  as  the  suit  terminates.  It  is  true,  as  was 
argued  by  the  learned  Pandit,  that  s.  492  does  not  expressly  mention  an 
[512]  order  by  the  Court  removing  or  setting  aside  the  injunction,  and  in 
this  respect  the  language  of  s.  488,  as  to  the  removal  of  attachment  before 
judgment,  is  more  express  ;  but  I  do  not  think  that  this  circumstance  alters 
the  principle  applicable  to  ad  interim  proceedings,  nor  do  I  think  that  the 
last  part  of  s.  488  requiring  the  Court  to  remove  the  attachment  is  intended 
to  be  more  than  directory,  or  in  other  words  so  imperative  as  to  render  an 
attachment  before  judgment  a  perpetual  attachment  in  the  absence  of  an 
order  removing  the  same.  For  this  view  I  rely  upon  the  reasoning  employ- 
ed by  the  learned  Chief  Justice  in  connection  with  temporary  injunctions 
in  the  case  which  I  have  already  cited.  If  attachments  before  judgment, 
such  as  those  contemplated  by  s.  485,  were  intended  to  continue  operative 
notwithstanding  the  dismissal  of  the  suit,  I  should  say  that  s.  490 
of  the  Code  would  have  been  a  surplusage,  for  that  section  implies 
that,  even  where  a  suit  is  decreed,  an  attachment  before  judgment  would 
come  to  an  end  with  the  decision  of  the  suit  but  for  the  provision  which 
that  section  has  made.  This  view  is  in  accord  with  the  judgment  of 
Sir  Louis  Jackson  in  Mohee-ood-deen  v.  Ahmed  Hossein  (2),  and  I  hold 
that  that  ruling  though  passed  under  the  Code  of  1859,  is  applicable  in 
principle  to  this  case.  Pandit  Ajudhia  Nath  on  behalf  of  the  res- 
pondent, has  indeed  argued  that  the  phrase  any  decree  ivhich  may 
be  passed  in  the  suit,"  as  it  occurs  in  s.  485,  of  the  Code,  must  be  under- 
stood to  mean  that  an  attachment  before  judgment  is  to  remain  opera- 
tive for  the  satisfaction  of  "  any  decree  "  which  may  be  passed  in  any 
appeal  made  from  any  decree  in  such  suit ;  and  upon  this  ground  the 
learned  pleader  contends  that  the  High  Court's  decree  of  the  2nd  Febru- 
ary 1886,  was  a  decree  in  the  "  suit.  "  I  cannot  accept  this  contention, 
because  it  would  render  s.  485  inconsistent  with  the  last  part  of  s.  488, 
which  directs  the  Court  passing  the  order  of  attachment  before  judgment 
to  remove  such  attachment  "  when  the  suit  is  dismissed.  "  It  could  scar- 
cely be  contended  that  during  the  interval  between  the  dismissal  of  the  suit, 
on  the  30th  March,  1885,  and  the  filing  of  the  appeal  to  this  Court  which 
resulted  in  the  decretal  of  the  claim  on  the  2nd  February,  1886,  there  was 
any  litigation  pending  in  any  Court;  and  if  I  were  to  hold 'that  the 
attachment  of  the  llth  January,  1885,  sub-[5i3]sisted  during  that  inter- 
val, I  thould  be  laying  down  the' untenable  rule  that  an  ad  interim  order 
survives  the  pendency  of  the  main  litigation  itself ;  and  indeed  if  I  were  to 


(1)  A.W.N.  (1887)  297, 


(2)  14  W.R.  284. 
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hold  this,  I  should  be  driven  to  the  logical  conclusion  that  such   interim       1888 
order  of  attachment  subsists  for  ever  whether  there  is  or  is  not  an  appeal,     MAY  29. 
unless  and  until  such  order  is  expressly    withdrawn.     I  hold  therefore 
that  inasmuch  as  the  suit  in  which  the  attachment  of   the  llth    January     APPEL- 
1885,  was  made,  terminated  in  dismissal  on   the  30th  March,   1885,  that       LATE 
attachment  ceased  to  be  operative  after  that  date,  and  that,   since  no  fur- 
ther  proceedings  are  alleged  to  have  been  taken  to  attach  the  property  in 
execution  of  the  High  Court's  decree  of  the  2nd  February,  1886,  there  was    10  1.  808  = 
no  valid  attachment  subsisting    on  the  1st  February,  1887,    when    the     8  A.W.    . 
judgment-debtor's  properties  were  sold  by  auction.  (1888)  195. 

Upon  the  second  question  above  enunciated  by  me,  the  learned  Pandit 
has  argued  that  absence  of  a  valid  attachment  at  the  time  of  sale  is  not 
such  "  a  material  irregularity  in  publishing  or  conducting  "  the  sale  as 
s.  311  of  the  Code  contemplates  ;  and  that  even  accepting  the  Full  Bench 
ruling  in  Mahadeo  Dubey  v.  Bhola  Nath  Dichtt  (l),  such  questions  cannot 
be  agitated  by  the  judgment-debtor  after  the  sale  has  actually  taken 
place.  For  this  contention  the  learned  pleader  relies  on  Gangathara 
Panditha  v.  Rathabai  Ammal  (2) ,  where  it  was  held  that  after  a  sale  of 
land  in  execution  of  a  decree  and  before  its  confirmation,  the  judgment- 
debtor  cannot  object  to  the  validity  of  the  sale  on  the  ground  that  the 
execution  of  the  decree  is  barred  by  the  provisions  of  s.  230  of  the  Code 
of  Civil  Procedure.  On  the  other  hand,  Mr.  Colvin,  in  resisting  this 
contention,  relies  on  Imamunissa  Bibi  v.  Liakat  Rusain  (3),  and  Bamessuri 
Dassee  v.  Doorga  Dass  Chatter jee  (4),  the  effect  of  which  cases  is  to  lay 
down  the  rule  that  an  omission  to  give  the  notice  required  by  s.  248  of 
the  Code  to  the  judgment-debtor  affects  the  regularity  of  the  sale, 
and  might  be  dealt  with  as  a  matter  falling  within  the  purview  of 
s.  311  of  the  Code  of  Civil  Procedure.  The  learned  Counsel  further 
relies  on  Bakshi  Nand  Kishore  v.  Malak  Chand  (5),  where  Oldfield, 
J.,  with  my  concurrence,  held  that  an  infringement  of  the  rule  contained 
[514]  in  s.  290  of  the  Civil  Procedure  Code,  is  an  irregularity  vitiating  a 
sale  in  execution  of  decree,  and  is  something  more  than  a  material 
irregularity  in  publishing  a  sale  to  which  s.  311  refers.  Again,  the 
learned  Counsel  cites  Jasoda  v.  Mathura  Das  (6),  to  which  the  learned 
Chief  Justice  and  myself  were  parties,  and  we  held  that  non-compliance 
with  the  provisions  of  ss.  287  and  290,  which  sections  provide  for  the 
contents  of  the  proclamation  of  sale  and  the  period  at  which  such  sale 
should  be  held  after  the  proclamation,  is  more  than  mere  irregularity,  and 
that  it  must  be  taken  to  have  caused  such  substantial  injury  as  would 
vitiate  the  sale  within  the  meaning  of  s.  311  of  the  Code  of  Civil 
Procedure.  In  delivering  my  judgment  in  that  case,  I  gave  expression  to 
a  doubt  as  to  whether  "a  material  irregularity"  within  the  meaning  of 
the  first  paragraph  of  s.  311  would  not  in  itself  be  sufficient  to  justify  a 
Court  in  setting  aside  a  sale  without  inquiring  whether  such  irregularity 
had  resulted  in  "substantial  injury"  within  the  meaning  of  the  second 
paragraph.  The  view  so  expressed  is  contested  by  the  learned  Pandit  on 
behalf  of  the  respondent,  and  I  shall  presently  consider  it  in  deciding  the 
third  point  in  the  case.  But  so  far  as  the  second  point  is  concerned,  I 
am  of  opinion  that  the  authorities  cited  by  Mr.  Colvin,  and  already 
referred  to  by  me,  justify  me,  in  holding  that  a  broad  and  liberal  construction 
must  be  placed  upon  the  phrase  "a  material  irregularity  in  publishing 
or  conducting"  a  sale  as  that  phrase  is  employed  in  the  first  paragraph  of 

(1)  5  A.  66.  (2)  6  M.  237.  (3)  8  A.  424,  (4)  6  0.  103. 

'  (5)  7  A  .289.  (6)  9  A.  511. 
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1888  s.  311  of  the  Code.    The  words  "  publishing  or  conducting"  are  words  of  a 

MAY  29.  very  general  import,  and  unless   there  is  anything  in  the  Code  to  restrict 

their  ordinary    meaning,    the    recognised    rules-  of  interpreting  statutes 

APPEL-  require  that  such  interpretation  should  be  in  the  ordinary   sense  of  the 

LATE  words.     It    is    probably  not  easy  to  define  exhaustively  what  matters 

CIVIL.  would  fall  under  the  category  of  material  irregularity  in    publishing    or 

conducting  a  sale  ;  but  the  point  here   is  limited  to  the  question  whether 

10  A.  506=  absence  of   attachment  at  the  time    of    the   sale  is  any  such  material 

8  l.W.N.  irregularity. 

(1888)  195. 

I  must  answer  the  question  in  the  affirmative,  consistently  with  the 

principle  upon  which  the  Full  Bench  ruling  of  this  Court  in  Mahadeo 
Dubey  v.  Bkola  Nah  Dichit  (1)  and  the  other  cases  cited  by  Mr.  Colvin 
proceed.  It  seems  to  me  that  there  is  a  distinction  [515]  between  matters 
which  relate  to  the  capability  of  a  decree  for  execution  and  matters  which 
do  not  relate  to  such  capability,  but  to  the  mode  in  which  the  decree  is  to 
be  executed  and  satisfied.  The  Code  of  Civil  Procedure  has,  indeed,  placed 
both  these  classes  in  Chapter  XIX  under  the  general  heading  of  rules 
relating  to  the  execution  of  decrees.  But  that  chapter  is  sub- divided  into 
various  headings  mentioned  in  my  brother  Straight's  judgment  in  the  Full 
Bench  case  just  referred  to.  Heading  D,  which  consists  of  only  one 
section  (244),  describes  questions  to  be  decided  by  the  Court  executing 
the  decree,  and  it  seems  to  me  that  even  the  general  terms  of  clause  (c)  of 
that  section  cannot  be  understood  to  include  such  matters  as  are  contem- 
plated by  s.  312  of  the  Code,  because  when  a  sale  has  taken  place,  auction- 
purchasers  who,  as  such,  are  no  parties  to  the  decree  become  interested 
in  such  questions,  and  become  necessary  parties  to  applications  for  setting 
aside  sale.  The  provisions  of  s.  244  being  thus  unavailable  to  the  iudg- 
ment-debtor  in  cases  where  a  sale  has  actually  taken  place  without  any 
attachment,  it  can  only  be  under  s.  311  of  the  Code  that  he  has  his  remedy 
for  setting  aside  the  sale,  upon  the  ground  that  absence  of  attachment  was 
''a  material  irregularity  "  within  the  meaning  of  that  section.  Nor  do  I 
think  that  it  is  extending  the  meaning  of  the  phrase  too  far. 

The  general  principle  of  law  is  that  the  only  person  who  can  sell 
property  is  the  owner,  and  it  is  only  by  reason  of  statutory  provisions 
arising  from  the  exigencies  of  the  administration  of  justice  that  the  Courts 
possess  authority  to  order  compulsory  sales,  such  as  auction -sales  in 
execution  of  decrees.  But  in  conferring  this  power,  the  law  has  provided 
specific  rules  of  procedure  in  order  to  guard  against  injustice.  Among 
those  safeguards  attachment  is  perhaps  the  most  important  preliminary 
to  bringing  property  to  auction-sale.  It  is  the  first  step  which  the  Court 
in  executing  simple  money-decrees  has  to  take  to  assert  its  authority 
to  bring  property  to  compulsory  sale,  and  I  do  not  see  why  the  omission 
to  take  such  a  step  should  not  be  regarded  as  a  material  irregularity 
within  the  meaning  of  s.  311  of  the  Code.  Objections  based  upon  the 
absence  of  attachment  are  not  objections  which  attack  the  capability 
of  a  decree  for  execution,  [516]  as  was  the  case  in  Gangathara  Panditha 
v.  Bathabai  Ammal  (2),  where  the  objection  upon  which  sale  was  sought 
to  be  set  aside  was  that  the  decree  itself  was  barred  by  limitation.  The 
nature  of  such  an  objection  is  of  course  such  as  would  fall  under  s,  244 
of  the  Code  ;  and  the  learned  Judges  in  that  case  accordingly  held  that 
the  objection  was  too  late  when  made  after  the  sale  had  actually  taken 
place,  and  the  proper  occasion  for  such  objection  was  before  the  sale  took 


(1)  5  A.  86. 


(2)  6  M.  337. 
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place.     Now,  in  cases  where  no  attachment  has  taken  place,  and  property       1888 
is  proclaimed  for  sale  under  s,  287  of  the  Code,  it  could  scarcely  be  expect-     MAY  29. 
ed  that  the  judgment-debtor  would  take  proceedings  to    secure  a  valid  at- 
tachment of  the  interests  of  the  opposite  party,  namely,  the  decree- holder,     APPEL- 
And  if  this  is  so,  it  seems  that  the  only  opportunity  which  the  judgment-       LATE 
debtor  could  have  for  basing  any  objections  as  to  the  absence  of  a  valid 
attachment  would  be  after  the  sale  has  actually  taken  place. 

The  learned  Pandit  has,  however,  in  arguing  the  third  point,  contend-  10>A,  506  = 
ed  that  in  this  case  the  action  of  the  judgment-debtor  in  making  the  8  A.W.N 
applications  of  25bh  January,  1887,  and  31st  January,  '  1887,  praying  for  (1888)  195. 
postponement  of  the  sale,  amounted  to  waiver  on  his  part  of  any  such 
irregularity  as  would  arise  from  the  absence  of  attachment  ;  and  for  this 
contention  the  ruling  of  the  Privy  Council  in  Girdhari  Singh  v.  Hardeo 
Narain  Singh  (1)  and  Macnaghten  v.  Mahabir  Pershad  Singh  (2)  are  cited. 
In  the  former  of  these  cases  the  judgment-debtor  obtained  a  postponement 
of  sale  upon  an  express  stipulation  of  "  the  attachment  and  notification  of 
sale  being  maintained",  and  the  order  of  postponement  having  been  made 
in  those  terms,  the  Lords  of  the  Privy  Council  held  that  the  judgment- 
debtor  could  not  after  the  sale  complain  of  any  irregularity  in  such  notifi- 
cation. The  case,  however,  is  distinguishable  from  the  present,  because 
here  no  such  express  specification,  as  to  the  validity  of  the  notification,  or 
•  its  being  allowed  to  be  maintained,  was  made  ;  and  in  the  next  place,  neither 
of  the  applications  for  postponement  of  sale  was  granted.  In  tbe  latter 
case,  all  that  the  Lords  of  the  Privy  Council  ruled  was  that  an  objection 
as  to  any  particular  irregularity  could  not  be  taken,  for  the  first  time  in 
the  Court  of  appeal.  Such,  however,  is  not  the  case  here,  for  the  objec- 
tion [517}  was  taken  in  the  Court  of  first  instance.  I  am  therefore  of 
opinion  that  neither  of  these  Privy  Council  rulings  governs  this  case  so  as 
to  preclude  the  judgment-debtor  from  contesting  the  validity  of  the  auc- 
tion-sale. 

Dealing  now  with  the  fourth  question  in  tbe  case,  I  have  already 
said  that  in  delivering  my  judgment  in  Jasoda  v.  Mathura  Das  (1),  I  was 
inclined  to  hold  that  a  "  material "  irregularity  as  distinguished  from  a 
simple  irregularity,  would  vitiate  a  sale  without  proof  of  "substantial  inju- 
ry" within  the  meaning  of  the  second  paragraph  of  s.  311  of  the  Code. 
The  learned  Pandit  has  argued  that  this  view  is  opposed  to  the  dicta  of 
the  Lords  of  the  Privy  Council  in  Girdhari  Singh  v.  Hardeo  Narain 
Singh  (2)  and  in  Macnaghten  v.  Mahabir  Pershad  Singh  (3),  aud  I  confess 
that  there  may  be  much  force  in  this  contention.  But  it  is  cot  necessary 
in  this  case  to  go  further  into  the  matter,  because,  as  I  have  already 
shown,  the  effect  of  the  Full  Bench  ruling  in  Mahadeo  Dubey  v.  Bhola 
Nath  Dichit  (4)  requires  that  in  this  case  the  sale  of  the  1st  February, 
1887,  must  be  held  to  be  void  for  want  of  a  valid  attachment. 

This  view  renders  the  decision  of  the  fifth  point  in  the  case  unneces- 
sary, because  the  absence  of  attachment  is  in  itself  sufficient  to  set  aside 
the  sale  without  any  inquiry  as  to  substantial  injury  being  sustained  by 
the  judgment-debtor.  For  these  reasons  I  would  decree  this  appeal,  and, 
reversing  the  order  of  the  lower  appellate  Court,  set  aside  the  auction-sale 
of  the  1st  February,  1887,  with  costs  in  both  Courts. 

BRODHURST,  J.  I  concur. 

Appeal  decreed. 

(1)3  LA.  230.  (2)  9  C.  656.  (3)  9  A.  511.  (4)  5  A.  86. 
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APPELLATE  CIVIL. 
Before  Sir  John  Edge  Kt.,  Chief  Justice,  and  Mr,  Justice  Tyrrell. 


SALONI  AND  ANOTHER  (Defendants)  v.  HAR  LAL  (Plaintiff)* 
[23rd  June,   1888.] 

Act  XVII  of  1886,  s.  8  —  Dercee  made  in  British  India  —  Suit  on  Judgment  in  Native 
territory—  Cession  cf  territory  to  British  Government  pending  suit—  Civil  Procedure 


Prior  to  the  cession  of  the  town  of  Jhansi  to  the  British  Government,  plaintiff 
had  instituted  a  suit  in  the  Subah's  Court  in  the  Gwalior  State  on  a  judgment 
[518]  of  the  British  Court  in  Jhacsi  district.  After  the  cession,  the  suit  was 
made  over  for  trial  to  the  Court  of  the  Assistant  Commissioner  of  the  Jhansi 
district.  The  suit  was  dismissed  by  the  first  Cotirt  *as  barred  by  s.  13  of  the 
Code  of  Civil  Procedure,  but  remanded  by  the  lower  appellate  Court  for  trial  on 
the  merits. 

Held,  that  the  recital  in  part  II  of  Act  XVII  of  1886  shows  that  it  was 
.intended  that  suits  pending  in  the  Courts  of  the  Gwalior  State  prior  to  the 
cession  of  the  town  of  Jhansi  to  the  British  Government  should  be  continued  in 
the  Courts  of  the  Jhansi  district  after  the  cession  thereof;  therefore  the  present 
suit,  which,  if  it  had  been  originally  instituted  in  a  Court  of  British  India,  could 
not  have  been  maintained,  being  an  action  on  a  judgment  of  a  Court  of  British 
India,  was  a  good  and  maintainable  action  in  the  Court  where  it  was  instituted, 
and  it  is  to  be  deemed  to  be  a  properly  instituted  suit  to  which  in  other  respects 
the  law  of  the  Courts  of  British  India  may  now  be  applied. 

King  v.  Eoare(l),  referred  to  as  illustrating  the  distinction  between  an  original 
cause  of  action  and  cause  of  action  founded  upon  a  judgment  recovered  on  the 
original  cause  of  action. 

PRIOR  to  the  cession  of  the  town  and  fort  of  Jhansi  to  the  British 
Government  in  full  sovereignty  by  His  Highness  the  Maharaja,  Scindia, 
the  father  of  the  plaintiff  had  obtained  a  decree  for  Rs.  2,959-12-6  with 
costs  against  the  father  of  the  defendant  from  the  Court  of  the  Assistant 
Commissioner  of  Jhansi  presided  over  by  Mr.  McLean.  After  partial 
satisfaction  of  the  decree  within  the  Jhansi  district,  the  plaintiff  on  the 
llth  of  December,  1885,  brought  his  suit  for  the  unpaid  balance  of  the 
decree  in  the  Subah's  Court  in  the  Gwalior  State,  and  the  suit  was 
pending  in  that  Court  when  by  Act  XVII  of  1886  the  town  of  Jhansi 
came  under  the  jurisdiction  of  the  Courts  in  the  Jhansi  district. 

On  the  1st  of  February,  1887,  the  suit  was  made  over  by  the  Deputy 
Commissioner  of  Jhansi  to  the  Court  of  the  Assistant  Commissioner  of 
Jhansi  and  that  officer  dismissed  the  suit  ;  remarking  "  the  suit  having 
already  been  decided  by  Mr.  McLaan,  is  evidently  barred  by  s.  13,  Act 
XIV  of  1882." 

On  appeal  to  the  Commissioner  of  Jhansi,  that  officer  holding  that 
the  cause  of  action  in  the  suit  decided  by  Mr.  McLean  was  not  the  same 
as  that  which  led  to  the  present  suit,  reversed  the  order  of  the  lower 
Court,  and  remanded  the  cause  for  trial  on  the  merits. 

On  appeal  against  this  order  of  remand  it  was  again  contended  that 
s.  13  of  the  Code  of  Civil  Procedure  barred  the  suit. 

[519]  Messrs.  Khushwakt  Rai  and  Malcolmson,  for  the  appellants. 

Mr.  Amir-ud-din,  for  the  respondent. 


*  First   Appeal,  No.  72  of  1888,  from  an  order  of  E,  Ward,  Esq.,  Commissioner  of 
Jhansi,  dated  the  30th  August,  1867. 

(1)  13  M.  &  W.  504  =  14  L.J.  Ex,  29. 
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JUDGMENT.  1888 

EDGE,  O.J.,  and  TYRRELL,  J. — Prior  to  the  cession  of  the  feown  of  JPNE  23> 
Jhansi  and  the  lands  ceded  therewith  to  the  British  Government,  the 
plaintiff  had  obtained  a  judgment  in  the  Assistant  Commissioner's  Court 
of  Jhansi,  that  is,  in  one  of  the  Courts  in  British  India.  That  decree  was 
for  3,000  odd  rupees.  After  obtaining  that  decree  and  before  the  cession  ClVIL. 
of  the  territory,  he  brought  his  action  against  the  same  defendants  in  the  ..  rT77  = 
territory  of  Gwalior  on  the  decree  obtained  in  British  India.  Prima  facie  _  'w  „ 
that  was  a  perfectly  gcod  action.  Whilst  the  suit  in  Gwalior  was  /18881  183 
pending  and  undetermined,  the  territory,  in  which  was  the  Gwalior  Court 
before  which  that  suit  was  pending,  was  ceded  to  the  British  Govern- 
ment. The  question  is  whether  the  action  which  was  pending  in  Gwalior 
can,  under  s.  8  of  the  Act  XVII  of  1886,  be  continued  in  what  is  cow  part 
of  British  India.  The  first  Court  thought  that  s.  13  of  the  Code  of  Civil 
Procedure  applied.  The  Commissioner  of  Jhansi,  sitting  as  a  Court  of 
appeal,  correctly  held  that  s.  13  did  not  apply.  The  cause  of  action  was 
not  the  same.  The  action  which  is  now  pending  in  the  Court  was,  so  far 
as  the  Court  in  Gwalior  was  concerned,  brought  on  the  then  foreign  judg- 
ment or  decree,  and  that  action  was  the  only  course  which  was  left  open 
to  the  plaintiff  to  enforce  in  Gwalior  the  judgment  which  he  had  obtained 
in  British  India.  The  recital  in  Part  II  of  the  Act  shows  that  it  was 
intended  that  suits  which  were  pending  in  the  Courts  of  His  Highness  the 
Maharaja  Scindia  should  be  continued  in  the  Courts  of  the  Jhansi  district. 
The  only  difficulty  we  have  had  was  to  ascertain  what  was  the  meaning 
of  the  words  in  s.  8,  "  but  otherwise  in  accordance  with  the  law  and 
procedure  of  British  Indian  Courts."  Although  this  action,  if  it  had  been 
originally  brought  in  a  Court  in  British  India,  could  not  have  been 
maintained,  being  an  action  on  a  judgment  of  a  Court  in  British  India, 
still  it  was  a  good  and  maintainable  action  in  the  Court  in  which  it  was 
instituted  and  was  pending  at  the  time  of  the  cession  of  the  territory.  We 
think  it  must  be  deemed  to  be  a  properly  instituted  suit  to  which  in  other 
respects  the  law  of  the  Courts  of  British  India  may  now  be  applied.  [520] 
The  distinction  which  the  Commissioner  of  Jhansi  has  very  properly 
drawn  between  the  original  cause  of  action  in  and  the  cause  of  action  in 
this  suit,  is  illustrated  in  the  judgment  in  King  v.  Hoare  (1). 

The  appeal  is  dismissed  with  costs.  Appeal  dismissed. 


10  A.  820  =  8  A,W,N.  (1888)  210. 

APPELLATE    CIVIL 
Before  Sir  John  Edge,  Kt.t  Chief  Justice,  and  Mr.  Justice  Mahmood. 


GAJAPHAR  AND  OTHERS  (Defendants)  v.  MUL  CHAND  AND  OTHERS 
(Plaintiffs]/''    [4th  May,  1888.] 

Mortgage — Sale  of  equi './/  of  redemption—  Suit  by  mortgage  fcr  sale  of  mortgaged  pro 
perty — Purchaser  not  apart;/  to  suit — Sale  cf  mortgaged  property  in  execution  of 
decree  obtained  by  mcrtgai/ee — What  pissed — Right  cf  purchaser  cf  equity  of  rtdemp- 
tion — Redemption.  * 

On   the  Qlst   December,  1871,    three  of  the  defendants  in  this  suit  mortgaged 
four  groves  to  B.     la  1872  the'  plaintiffs  obtained  a  money-decree  against  one  D 


*  Second    Appeal,   No.    1631   of   1886,   from   a   decree  of  J.   Deas,  E?q  ,  District 
Judge  of   Jauupur,  dated    the  23rd   June,  1866,    confirming  a   decree  of    Muhammad 
Nassrulhih  Khar,  Subordinate  Judge  of  Tanrpur,  dated  tbe  1st  December,  1884. 
(1)  13  M.  &  W.  50i=  14  L-J    E*.  29. 
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and  in  August,  1872,  in  execution  of  thaf,  decree,  sold  the  said  groves  and  at  the 
sale  purchased  them  and  also  two  mills  which  were  not  in  dispute  in  this  suit. 
The  decree  against  D  has  been  found  to  have  the  same  eSeot  as  if  it  were  hid  and 
obtained  against  all  the  mortgagors.  0!  this  sale  //  bad  notice,  in  fact  he 
opposed  it,  Subsequently  IT.  the  mortgagee,  sued  the  mortgagors  on  their 
mortgage,  and  obtained  a  decree  on  it,  and  under  the  decree  brought  the  said 
groves  to  sale  in  1877,  and  purchased  them  himself.  In  May,  1880,  H  sold  the 
groves  to  two  of  the  defendants.  Toe  plaintiffs,  who  were  not  parties  to  the  suit 
which  resulted  in  the  decree  under  which  the  groves  were  sold  in  1877,  instituted 
this  suit  for  possession  of  the  groves. 

Held,  that  notwithstanding  the  sale  of  1872,  what  was  sold  under  the  decree  of 
1877  was  the  right,  title  and  interest  of  the  mortgagors,  as  they  existed  at  the 
dato  of  the  mortgage  of  2  1st  Daoember,  1871,  with  which  would  go  the  rights 
and  interests  of  the  mortgages,  and  although  at  a  sala  under  a  decree  for  sals  by 
a  mortgagee  the  right,  title  and  interest  of  the  mortgagor  which  is  sold  is  his 
right,  title  and  interest  at  the  date  of  the  mortgage,  and  any  right,  title  and 
interest  he  may  have  acquired  between  ths  date  of  the  mortgage  and  of  the  sale, 
still  any  puisne  inoumbrancer  or  purchaser  from  the  mortgagor  prior  to  the  date 
of  the  mortgagee's  decree  and  who  was  not  a  party  to  tha  suit  in  which  the 
mortgagee  obtained  his  decree,  would  have  the  right  to  redeem  the  property 
which  the  mortgagor  would  have  had  but  for  the  decree.  This  view  is  consistent 
with  the  principles  of  equity  and  recognised  by  the  Transfer  of  Property  Act. 

[521]  Muhamad  Sami-ud-din  v.  Man  Sing.  (1)  followed. 

The  following  cases  were  referred  to  and  considered  in  the  judgment  :  — 

Abdulla  Saiba  v.  Abdulla  (2),  Mb/tin  Manor  v.  Toga,  Uka  (3),  Khub  Clmnd 
v.  Kalian  Das  (4),  All  Basan  v.  Dhirja  (5),  Siia  Ram  v.  Amir  Begun  '6),  Bhup 
Singh  v.  Qulab  Rai  (7),  Ramanath  Das  v  Boloram  Phookun  (8>,  Naran  Pur- 
shotam  v.  Dolatram  Virchund  (9). 

[P.,  13  A.  315   (319)  =  11   A.W.N.  90!    R  ,  20  B.  390  (392)  ;  9  Ind.  Gas.  513  (519); 
21  M.L.J.  213  =  9  M.L.T.  431  =  (1911),  1  M.W.N.  165  (173)  ;  D.,  9  A.W.N.  91.] 

THIS  was  a  suit  for  possession  of  certain  groves  and  two  sugar  mills. 

The  plaintiffs  in  the  suit  had  in  the  year  1872  obtained  a  decree  for 
rent  against  one  Durga,  and  in  August,  1872,  in  execution  of  that  decree, 
caused  the  groves  and  mills  to  be  sold,  and  at  the  sale  purchased  them 
themselves.  Prior  to  this,  that  is,  on  the  21st  of  December,  1871,  the 
defendants,  Durga  Dubey  and  his  brothers  Rameasar,  Jageasar  and  Pur- 
messar,  had  mortgaged  the  four  groves  to  one  Maulvi  Hyder  Husain. 
Maulvi  Hyder  Husain  had  notice  of  the  sale  to  plaintiffs,  in  fact,  he  opposed 
the  sale.  He  then  brought  a  suit  against  the  mortgagors  and  obtained  a 
decree  on  his  mortgage,  and  under  that  decree  brought  the  groves  to  sale 
in  July,  1877,  and  purchased  them  himsalf.  The  plaintiffs  were  not  made 
parties  to  this  action,  nor  does  it  appear  that  they  ever  had  objected  to 
the  sale  by  Maulvi  Hyder  Husain.  In  the  month  of  May,  1880,  Maulvi 
Hyder  Husain  sold  the  groves  to  the  defendants  Purraessar  Dubey  and 
Sundar  Dubey,  and  in  May,  1882,  they  were  recorded  by  the  Settlement 
Officer  as  the  owners  of  the  groves  and  the  objections  of  the  plaintiffs  to 
this  record  being  made,  were  disallowed. 

The  plaintiffs  alleged  that  they  were  dispossessed  of  the  groves  by 
the  defendants  in  the  year  1882  and  brought  this  suit. 

The  defendants  in  their  answer  contended,  amongst  other  contentions, 
that  as  Maulvi  Hyder  Husain  had  purchased  the  groves  at  a  sale  under  a 
decree  enforcing  a  Ifen  upon  the  groves  which  had  existed  prior  to  the 
plaintiffs'  purchase  in  1872,  their  title  derived  from  Maulvi  Hyder  Husain 
ought  to  prevail  over  that  of  the  plaintiffs. 


(1)  9  A.  125. 
(5):4  A.  518. 
(8)  7  C,  677. 


(2)  5  B.  8. 
(6)  8  A.  324. 
(9)  6  B.  538. 


(3)  10  B.  224.  (4)  1  A.  210. 

(7)  A.W.N.  (1886),  70. 
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[522]  The  learned  Subordinate  Judge  of  Jaunpur  decided  that  the 
title  of  the  plaintiffs  was  superior  to  that  of  the  defendants,  and  decreed 
possession  of  the  groves  with  a  certain  amount  of  damages  in  favour  of 
the  plaintiffs.  APPEL- 

In  appeal  to  the   learned  Judge  of  the  district,  the  defendants  again      LATE 
contended  that  what  was  sold  in  the  year  1872,  at   the  instance  of  the      CIVIL 

plaintiffs,  was  subject  to   the  lien  upon  the   groves  created  in   favour  of        

Maulvi  Hyder  Husain  in  December,  1871,  and  therefore  they,  aa  represen-  10  JL.  520  = 
tatives  of  Hyder  Husain,    had  the  better  and  superior  title.     The  learned    8  &.W.N. 
Judge  held  that  inasmuch  as  the  plaintiffs, who  were  owners  of  tuo  groves    (1888)  210. 
at  the  time  when  Maulvi  Hyder  Husain  brought  his  suit  on  his  mortgage, 
were  not    made  parties  to  the  suit,  the  decree  obtained  by   him  did    not 
bind  them,  and  further  as  the  property  sold  in  1877  did  not  then  belong  to 
the  judgment-debtors  of  Maulvi  Hyder  Husain,  he  acquired  no  title  to  the 
groves  by  their  sale  at    auction  in    this  favour,  and  consequently    the 
defendants  acquried  no  title  to  the  groves  in  suit  by  their  purchase  from 
Maulvi  Hyder  Husain.     The  appeal  was  accordingly  dismissed. 

In  second  appeal  the  defendants  again  urged  the  above  contention. 

Mr.  G.  T.  Spankie,  for  the  appellants. 

Mr.  Amir-ud-din,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J. — This  is  an  action  for  possession.  The  plaintiffs  allege 
that  they  were  ejected  by  the  defendants.  The  defendants  deny  that  the 
plaintiffs  were  ever  in  possession.  There  are  no  findings  on  this  issue. 
The  question  under  appeal  have  been  brought  before  us  on  different  lines. 
On  the  21st  December,  1871,  three  of  the  defendants  mortgaged  the  four 
groves  in  suit  to  Maulvi  Hyder  Husain.  In  1872  the  plaintiffs  obtained  a 
money-decree  against  Durga,  and  in  August,  1872,  in  execution  of  that  de- 
cree, sold  the  groves  in  question,  and  at  the  sale  purchased  them,  and  also 
two  mills.  It  has  been  found  below  that  that  decree  had  the  same  effect  as  if 
it  had  been  against  all  the  mortgagors.  Of  this  sale  Maulvi  Hyder  Husain 
had  notice  ;  in  fact,  he  opposed  the  sale.  At  a  later  period  Maulvi  Hyder 
Husain  the  mortgagee,  sued  the  mortgagors,  on  the  mortgage,  and  obtained 
a  decree  on  the  [523]  mortgage,  and  under  that  decree  brought  the  groves 
to  sale  in  1877,  and  purchased  them  himself.  In  May,  1880,  Maulvi 
Hyder  Husain  sold  the  groves  to  two  of  the  defendants.  It  is  quite  clear 
that  the  plaintiffs  are  entitled  to  a  decree  for  possession  so  far  as  the  two 
mills  are  concerned.  The  title  to  them  has  not  been  disputed  before  us. 
What  we  have  to  consider  is  what  is  the  position  of  the  parties  with  regard 
to  the  property  which  was  mortgaged  on  the  2 1st  December,  1871,  The 
plaintiffs  were  not  made  parties  to  the  action  which  resulted  in  the  decree 
under  which  Mauivi  Hyder  Husain  sold  the  property  in  1877. 

A  great  number  of  cases  have  bean  cited  to  us  in  the  argument  in 
this  case. 

I  think  there  can  be  no  doubt  that  notwithstanding  the  sale  of  1872, 
what  was  sold  under  the  decree  of  1877  was  the  right,  title  and  interest 
of  the  mortgagors  as  they  existed  at  the  date  of  the  mortgage  of  the 
21st  December,  1871,  with  which  would  go  the  rights  and  interests  of 
the  mortgagee.  I  think  this  proposition  is  established  by  the  following 
authorities: — Abdulla  Saiba  v.  Abdulla  (1)  and  Mohan  Manor  v.  Togu 
Uka  (2).  The  same  principle  is  enunciated  by  Mr.  Justice  Turner  in 

(1)  5  B.  8.  (2)  10  B.  224. 
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1888        *'ne  case  °f  Khub  Chand  v.  Kalian  Das  (1).     That,  in  my  judgment,  is 

MAY.  4,     subject  to  this,  that  although  at  a  sale  under  a  drcree   for    sale    by    a 

mortgagee,   as   in  this  case,  the  right,  title  and  interest  of  the  mortgagor 

APPEL-     which  is  sold  is  bis  right,  title  and  interest  at  the  date  of  the    mortgage, 

LATE       an^  arjy  righk'  title,  and  interest  he  may  have  acquired  between  the  date 

PIVIL       °^  mor^age  and  of  the  sale,  still  any  puisne  incambrancer  or  purchaser 

'      from  the  mortgagor  prior  to  the  date  of  the  mortgagee's  decree   who  was 

10  A.  520=  not  a  party  to  the  action  in  which  the  mortgagee's  decree  was  obtained, 
8  A.W.N.  would  have  the  right  to  redeem  the  property  which  the  mortgagor  would 
(1888)  210.  have  had  had  it  not  been  for  the  decree.  I  am  aware  that  this  view  is 
at  variance  with  the  decisions  of  this  Court  in  the  following  cases  : — Khub 
Chand  v.  Kalian  Das  (2),  Ali  Husain  v.  Dhirja  (3),  Sita  Ram  v. 
Amir  Begam  (4).  With  regard  to  the  latter  case  my  brothev  Mahmood 
followed'  the  ruling  of  Mr.  Justice  Turner  in  Khub  [524]  Chand  v. 
Kalian  Das  (2).  My  brother  Mahmood  expressed  his  doubts  in  Bhup 
Singh  v.  Gulab  Rai  (5)  as  to  the  correctness  of  the  rule  laid  down 
by  Mr.  Justice  Turner.  My  view  in  regard  to  the  conflict  of  authority 
•  when  it  is  considered  is  that  it  is  safer  for  us  to  follow  the  principle 
which  my  brothers  Straight  and  Tyrrell  laid  down  in  the  case  of 
Muhamad  Sami-ud-din  v.  Man  Singh  (6),  particularly  as  that  principle  has 
been  recognised  and  acted  on  by  the  High  Court  of  Bombay,  and  is 
consistent,  in  my  view,  with  the  true  principles  of  equity.  It  is  also  the 
principle  which  has  been  recognised  in  the  Transfer  of  Property  Act. 
Mr.  Amir-ud-din  contended  for  the  respondents  that  nothing  passed  at  the 
sale  in  1877,  and  for  that  proposition  he  relied  on  the  case  of  Ramanath 
Dass  v.  Boloram  Phookun  (7),  and  the  case  of  Naran  Purshotam  v.  Dolatram 
Virchand  (8).  The  cases  in  I.  L.  E.,  7  Gale.,  677,  apparently  assumed  that 
what  could  be  sold  was  that  mortgagor's  right  at  the  date  of  the  sale.  The 
case  in  I,  L.  R.,  6  Bom.,  538  does  not  appear  to  me  to  be  in  support  of 
Mr.  Amir-ud-din's  contention.  I  am  of  opinion  that  this  action  musfc  fail 
in  so  far  as  it  claims  possession  of  the  four  groves,  and  that  it  must  succeed 
so  far  as  the  possession  of  the  two  mills  are  claimed.  We  make  a  decree 
that  the  plaintiffs  may  redeem  if  they  commence  proper  proceedings  to 
ascertain  the  amount  within  six  months.  The  appellants  will  succeed  as 
to  the  four  groves  and  the  Bs.  20  damages  for  the  mango  trees  and  will 
fail  as  to  their  claim  for  the  two  mills.  Under  these  circumstances  ] 
think  the  appeal  should  be  allowed  in  part  and  dismissed  in  part  without 
costs. 

BRODHURST,  J. — I  concur. 

Appeal  dismissed. 


(1)  1  A.  215.  .  (2)  1  A.  240.  (3)  4  A.  518.  (4)  8  A.  324. 

(5)  A.W.N.  (1886)  70.          (6)  9  A.  125.  (7)70.677.  (8)  6  B.  588. 
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10  A.  524  =  8  &.W.N.  (1888)  218, 

APPELLATE  CIVIL.  MAY  7, 

Before  Mr.  Justice  Straight  and  Mr.  Justice  Mahmood.  APPEL- 


LATE 

JAG  LAL  (Defendant)  v.  HAR  NARAIN  SINGH   (Plaintiff),*  CIVIL 

[7th  May,  1888.]  -  ' 

Act    XV  of   (Limitation    Act),    ss.    5,    15—  Admission     of   appeal    beyound    time—     o  i  w  w 
"Sufficient  cause  "—Appeal  filed  in  wrong  Court  —  Bona  fide  proceedings  —  Juris- 
diction —  Valuation  of  suit,  (1888)  218, 

Questions  of  jurisdiction,  whether  with  reference  to  the  nature  of  the  suit  or 
with  reference  to  the  pecuniary  limits  of  the  claim,  are  matters,  to  be  governed 
by  the  [525]  statements  contained  in  the  plaint  in  the  cause.  The  valuation 
of  the  claim  as  preferred  by  the  plaintiff,  and  not  as  set  up  by  the  plea  in  defence, 
would  govern  the  action,  not  only  for  the  purposes  of  the  original  Court,  but 
also  for  the  purposes  of  appeal,  and  indeed  throughout  the  litigations. 

Presentation  of  an  appeal  within  the  period  of  limitation  prescribed  therefor 
to  a  wrong  Court  in  ignorance  of  the  provision  of  law,  is  not  a  sufficient  cause 
within  the  meaning  of  s.  5  of  the  Limitation  Act  for  admitting  the  same  appeal 
in  the  proper  Court  after  the  period  of  limitation  prescribed  therefor  had 
expired. 

To  enable  the  Court  to  admit  an  appeal  after  the  period  of  limitation  prescribed 
therefor  had  expired  on  the  ground  that  the  same  had  in  the  first  instance  been 
preferred  within  the  period  of  limitation  provided  therefor  but  to  a  wrong 
Courr,  the  appellant  must  satisfy  that  he  made  his  appeal  to  the  wrong  Court 
"6cnj  fide"  that  ia,  under  an  honest  though  mistaken  belief,  formed  with 
due  care  and  attention,  that  he  was  appealing  to  the  right  Court. 

[N.F.,  184  P.R.  1883  ;  Appl.,  13  A.  320  (323)  =  11  A.W.N.  107  j  Appr,,  9  Ind.  Caa. 
414  ;  R.,  12  A.  581  (586)  ;  28  A.  545  (550)  =  3  A.L.J.  266  =  A.W.N.  (1906)  99  ; 
13  M.  269  (271)  ;  21  B.  552  (554)  ;  28  B.  235  (237)  =  5  Bom.  L.R.  947  ;  12  C.W. 
N.  25(272)  ;34C.  216  =  5  C.L.J.  380;  118  P.R.  1908;  (1912)  M.W.N.  476 
(486)  ;  2  O.C.  103  (106)  ;  3  0.0.265  (267);  6  O.C.  255(258);  6  C.P.L.R.  85 
(86)  ;  14  C.P.L.R.  154  (157).] 

THIS  was  a  suit  for  possession  of  shares  in  certain  revenue-paying 
mahals, 

The  plaintiff  in  the  suit,  who  owned  the  said  shares,  alleged  in  hia 
plaint  that  the  defendants  had  fraudulently  caused  him  to  execute  a  sale- 
deed  of  the  same  in  their  favour  for  the  nominal  consideration  of  Rs.  3,000 
and  obtained  possession  thereof.  The  plaintiff  valued  his  claim  and  the 
subject-matter  of  the  suit  at  Rs.  10,000,  and  the  suit  was  instituted  in  the 
Court  of  the  Subordinate  Judge  of  Azimgarh. 

The  defendants  in  their  written  statement  did  not  contest  the  valua- 
tion of  the  suit,  but  resisted  it  on  other  grounds. 

On  the  llth  June,  1886,  the  Subordinate  Judge  decreed  the  plaintiff's 
claim  and  from  that  decree  Jag  Lai,  one  of  the  defendants,  appealed  to 
the  District  Judge  at  Azamgarh,  who  by  his  order  of  the  6th  December, 
1886,  returned  the  memorandum  of  appeal  filed  in  his  Court  to  the  defend- 
ant, finding  that  the  value  of  the  subject-matter  of  appeal  exceeded 
Us.  5,000,  the  pecuniary  limits  of  his  appellate  jurisdiction. 

The  defendant  Jag  L\l  then  on  the  13th  December,  1886,  presented 
his  appeal  to  the  High  Court,  where  it  was  admitted  by  order  of  a  single 
Judge,  subject  to  any  objection  that  might  be  raised  at  the  hearing  on  the 
ground  that  the  appeal  was  not  presented  within  the  time  allowed  by  law. 

At  the  hearing  of  tha  appeal,    Counsel  for  the  respondent  contended, 

*  First  Appeal  No.  207  of  1886,  from  a  decree  of  Rai  Manmoban  Lai,  Subordinate 
Judge  of  Azamgarh,  dated  the  llth  June,  1886, 
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1888       fchat  the  appeal  had  been  preferred  much  beyond  the  period  [826]  of 
MAY  7.     limitation  provided   by  law,  and  that  no  circumstances  existed  to  justify 

the  Court,  as  a  Court  of  appeal,  in  admitting  it  after  the  period  prescribed 

APPEL-     therefor  had  expired. 

LATE  On  behalf  of  the  appellant  it   was  urged  in  reply  that  under  the 

CIVIL       poculiar  circumstances  of  the  case,  the  provisions  of  s.  5  of  the  Limitation 

'      Act  were  available  to  him  and  the  Court  in  exercising  its  discretionary 

10  A.  524»  powers  might  resort  to  the  analogy  of  the  law  contained  in  s.  14  of  the 
SAWN.    Limitation  Act.     Appellant  further  urged  that  as  he  set  up  the  plea  that 
(1888.  218     the  value  of  the   property  was  Bs.  3000,  which  he  paid  as  the  sale  consi- 
deration, he  was  justified  in  preferring  his  appeal  to  the  District  Court. 
It  was  not  stated  on  his  behalf  that  by  reason  of  any  mistake  of  fact  ha 
had  been  led  to  prefer   this  appeal  in  the  first  instance,  to  the  District 
Court. 

The  Hon'ble  Pandit  Ajudhia  Nath  and  Munshi  Kashi  Prasad,  for  the 
appellant. 

The  Hon'ble  T.  Conlan,  and  Mr.  Simeon  for  the  respondent. 

JUDGMENT. 

MAHMOOD,  J. — In  this  case  a  preliminary  objection  has  been  raised 
by  Mr.  Gonlan  on  behalf  of  the  plaintiff-respondent,  to  the  effect  that  this 
appeal  has  been  preferred  to  this  Court  and  admitted  beyond  the  period  of 
limitation  provided  by  law,  without  any  such  circumstances  existing  as 
would  justify  this  Court,  ag  a  Court  of  appeal,  in  admitting  the  appeal 
beyond  tima,  under  the  provisions  of  s.  5  of  the  Limitation  Aot.  The  plaint 
clearly  shows  that  the  plaintiff  valued  his  claim  and  the  subject-matter  of 
the  suit  at  a  sum  of  Bs.  10.000,  and  in  the  litigation  the  defence  set  up  by 
the  defendant  did  not  expressly  dispute  such  valuation  of  the  suit,  but 
resisted  the  suit  upon  other  grounds,  which  have  no  strict  bearing  upon 
the  question  of  jusridiction.  The  Court  of  first  instance  decreed  the  claim 
holding  that  the  property  belonged  to  the  plaintiff,  and  that  the  sale-deed 
set  up  by  the  defendant  was  fraudulent  and  fictitious. 

This  decree  was  passed  on  the  llth  June,  1886,  and  from  that  decree 
the  defendant  preferred  an  appeal  to  the  District  Judge  of  Azamgarh,  who 
by  his  order  of  the  GshDacember,  1886,  returned  the  memorandum  of  appeal 
finding  that  the  subject  matter  of  litigation  exceeded  the  sum  of  B?.  5,000, 
which  was  the  pecuniary  [527]  limit  of  his  appellate  jurisdiction.  This 
having  occurred,  the  present  appeal  was  not  presented  to  this  Court  before 
the  13th  December,  1886,  from  the  decree  of  the  first  Court  dated  the 
llth  June,  1886. 

It  is  clear,  and  there  is  no  contention  that  this  appeal  calculated  by 
the  ordinary  rules  of  computing  the  period  of  limitation  is  barred,  and  the 
only  ground  upon  which  Mr.  Kashi  Prasad  has  asked  us  to  hear  this 
appeal  and  to  dispose  of  it  upon  the  merits  is  that  under  the  peculiar 
circumstances  of  this  case  the  provisions  of  s.  5  of  the  Limitation  Aot  are 
available  to  his  client,  and  in  exercising  the  discretionary  powers  conferred 
upon  us  as  a  Court  of  appeal  we  might  resort  to  the  analogy  of  the  law 
contained  in  s.  14  of  the  Limitation  Act. 

This  appeal  has  been  already  admitted  by  the  order  of  a  single  Judge, 
subject  to  any  objection  that  may  be  raised  at  the  hearing  of  the  case, 
and  even  if  no  suoh  qualification  bad  been  made,  the  Eull  Banch  ruling 
in  the  case  of  Dubey  Sahai  v.  Ganeshi  Lall  (1)  has  laid  down  that  the 

(1)  1.  A.  34. 
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Bench  which  has  to  deal  with  the  ca^e  finally  is  entitled  to  dispose  of       1888 
such  questions.  MAY  7. 

The  question  then  is, — Is  this  appeal  within  time,  or  rather  has  this        

appeal  been  preferred  within  such  time  as  would  entitle  the   appellant  to     APPEL- 
the  benefit  of  the  discretionary  power  of  s.  5  of  the  Limitation  Act  ?     I       LATE 
may  say  at  once  that  s.  14  of  the  Limitation  Act  is  not  directly  applicable     CIVIL 

to  this  case,  because  that;  section  applies  only  to  suits  and  applications,        

and  has  no  reference  lo  appeals  such  as  the  one  now  before  us  ;  because  if  10  1.  521  = 
it  did  apply  to  appeals,  then  s,  5    of  the  limitation  law  would,    to   that    8A.W.N, 
extent,  amount  to  a  surplusage,  an  interpretation  which  I  am  not   willing  (1888)  218. 
to  place  upon  the  Limitation  Act. 

It  has  been  contended  on  behalf  of  the  appellant  that  the  action  of 
the  defendant-appellant  in  preferring  the  appeal  to  the  Court  of  the  District 
Judge  of  Azamgarh  was  a  bona  fide  proceeding.  Mr.  Kashi  Prasad  does 
not  say  that  such  proceeding  was  the  result  of  any  error  of  fact,  and  his 
argument  does  not  suggest  that  it  was  an  error  other  than  that  of  law.  The 
learned  pleader  argued  that  where  a  plaintiff  values  his  claim  at  a  particular 
sum  of  [528]  money,  and  the  defendant  raises  a  plea  disputing  such  valua- 
tion, reducing  it  to  a  sum  lower  than  that  named  by  tha  plaintiff,  an 
unsuccessful  defendant  in  such  a  litigation  has  got  a  right,  in  appealing 
from  the  decree  of  the  first  Oourt,  to  go  not  to  the  Court  which  would  have 
jurisdiction  with  reference  to  the  pecuniary  valuation  of  the  suit,  but  to 
the  Oourt  which  with  reference  to  the  defence  set  up  by  the  defendant  as 
to  the  valuation  of  the  suit  would  ordinarily  have  jurisdiction.  And  upon 
this  argument  the  learned  pleader  argues  that  because  the  defendants  in 
thid  OAS3  hal  sat  u  3  a  plea  thad  Ri.  3,000  was  the  value  of  the  property  in 
suit,  therefore  they  were  perfectly  ju3bifiei  in  not  preferring  their  appeal 
to  this  Court,  but  preferring  it  to  the  Court  of  the  District  Judge  of  Azam- 
garb. 

I  am  of  opinion  that  this  contention  is  entirely  unsound.  Questions  of 
jurisdiction,  whether  with  reference  to  the  nature  of  the  suit  or  with 
reference  to  the  pecuniary  limits  of  the  claim,  are  matters  to  be  governed 
by  the  statements  contained  in  the  plaint.  A  plaintiff  may  sue  for  a 
million  pounds  as  damages  either  for  a  tort  committed  or  as  the  value  of 
certain  moveable  property  which  can  no  longer  be  recovered.  The  defen- 
dant may,  in  such  an  action,  plead  that  the  amount  of  damages  claimed  is 
excessive,  and  the  value  of  the  property  is  also  exaggerated,  and  that  in 
either  case  all  that  the  plaintiff  is  entitled  to  is  far  less  than  the  million 
pounds.  The  question  is  at  which  assessment  the  question  of  jurisdiction 
is  to  be  settled  ?  Is  it  the  valuation  of  the  claim  as  preferred  by  the  plain- 
tiff or  the  plea  set  up  in  defence  ?  I  have  no  hesitation  in  saying  that 
it  is  the  valuation  of  the  plaint  which  would  govern  the  action,  not  only 
for  the  purposes  of  the  original  Court,  but  also  for  the  purposes  of  appeal, 
and  indeed  throughout  the  litigation.  In  support  of  this  view  I  need  only 
cite  the  Full  Bench  ruling  of  this  Court  in  Mahomed  Hossein  Khan  v.  Shib 
Dyal(l)  and  the  views  expressed  by  my  brother  Straight  in  Gobind  Singh 
v.  Kallu  (2).  [see  also  Chunder  Koomdr  Mundul  v.  Bakur  Ali  Khan  (3)]. 

I  hold  that  the  present  appellant  in  going  to  the  Court  of  the  District 
Judge  of  Azamgarh  in  appeal  was  acting  in  contravention  of  the  law  which 
law  it  was  his  duty  to  know.  Ignorantia  legis  [529]  neminem  excusat  is  a 
vary  good  maxim  of  law,  as  much  applicable  to  this  country  as  to  any  other; 
and  I  hold  that  in  this  case,  there  being  no  satisfactory  explanation  why 

(1)  N.W.P.H.C.R.  1873,.  108.  (3)  2  A,  778.  (3)  9  W.B.  598, 
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1888       the  present  defendant-appellant  went  to  the  Court  of  the  District  Judge  of 

MAY  7,       Azamgarh  in  appeal  instead  of  coming  up  to  this  Court,    that  the  period 

which  has  elapsed  has  not  been  duly   accounted  for,  so   as  to  justify  us 

APPEL-     in  acting  under  the  exceptional  provisions  of  s.  5  of  the  limitation  law. 

LATE  I  am  a^  t"ae  more  inclined  in   this  particular  case  to  adopt;  this  view, 

ClVIL      because  throughout  the   litigation   the  defendant-appellant  never  denied 

'      that  the  Bs.  10,000  alleged  by   the   plaintiff  to  have  been  the  amount  of 

10  A.  524=  the  sale-consideration  was  the  amount  agreed  upon  at  the  consideration 
8  A.W.N,  of  the  sale  of  the  8th  March,  1874,  which,  indeed,  was  the  main  contention 
(1888)  218,  in  this  litigation. 

Then,  again,  there  is  a  period  between  the  6th  December  1886,  the 
date  upon  which  the  memorandum  of  appeal  was  returned  by  the  District 
Judge  of  Azamgarh,  and  the  13th  December,  1886,  the  date  upon  which 
this  appeal  was  presented  to  this  Court.  There  has  been  no  endeavour 
whatever  to  explain  the  reason  why  this  delay  took  place.  This  appeal, 
indeed,  so  far  as  it  has  been  presented  beyond  the  period  of  limitation,  is 
not  supported  either  by  affidavit  or  even  by  any  explanation  contained  in 
the  memorandum  of  appeal  other  than  the  facts  which  I  have  already 
stated. 

It  is  perfectly  conceivable  that,  in  conditions  of  life  such  as  they 
exist  in  India,  an  appellant  in  the  condition  of  the  present  defendant- 
appellant  might  have  felt  himself  entitled  to  try  an  experiment  by  going 
into  the  appellate  Court  of  the  District,  and  then  taking  his  own  time, 
after  his  memorandum  has  been  returned,  to  come  into  this  Court  to  file 
the  same  appeal.  The  statutes  of  limitation  are  intended  to  check  such 
tendency  of  dilatoriness,  and  such  statutes  must  have  operation.  These 
statutes  have  been  called  statutes  of  repose,  but  the  moment  they  are 
allowed  to  be  slackly  dealt  with,  they  cease  to  be  statutes  of  repose,  and 
frustrate  the  very  object  which  they  aim  at.  These  views  I  expressed  in 
Husaini  Begam  v.  The  Collector  of  Muzaffarnagar  (1),  in  which  I  happened 
to  differ  with  my  honorable  Colleague  in  that  case,  but  my  judgment  was 
upheld  by  the  learned  Chief  Justice  and  my  [530]  brothers  Straight  and 
Brodhurst  on  appeal  under  the  Letters  Patent  (2).  I  hold  therefore  that 
this  appeal  was  preferred  to  this  Court  beyond  time  and,  as  such,  should 
be  dismissed  with  costs.  I  order  accordingly. 

STRAIGHT,  J. — I  concur  with  my  brother  Mahmood  and  in  the 
conclusion  at  which  he  has  arrived  with  regard  to  the  disposal  of  this 
appeal.  It  is  not  denied  now  by  Mr.  Kashi  Prasad  that  the  appeal  has 
been  properly  preferred  to  this  Court,  and  that  being  so,  it  must  be 
conceded  that  it  was  improperly  preferrred  to  the  Court  of  the  District 
Judge.  That  being  so,  it  undoubtedly  rests  upon  the  appellant,  who  asks 
us  to  extend  to  him  the  indulgence  of  s.  5  of  the  Limitation  Act,  to  satisfy 
us  that  he  made  his  appeal  to  the  Court  of  the  District  Judge  "  bona  fide," 
that  is  to  say,  under  an  honest  though  mistaken  belief,  formed  with  due 
care  and  attention,  that  he  was  appealing  to  the  right  Court.  Looking 
to  the  circumstance  that  in  the  plaint  the  property  was  alleged  by  the 
plaintiff  to  be  of  the  value  of  Us.  10,000,  that  upon  the  basis  of  that 
valuation  he  came  into  Court  and  sought  to  recover  possession  of  it,  and 
to  the  fact  that  the  defendant  never  traversed  that  allegation,  but  allowed 
the  suit  to  be  tried  by  the  Subordinate  Judge  upon  that  footing,  I  do  not 
think  it  can  be  reasonably  said  on  his  behalf  that  ho  honestly  believed 
the  suit  one  in  which  the  appeal  lay  to  the  District  Judge.  The  appellant 

(1)  9  A,  11.  (2)  9  A,  655. 
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has  filed  no  affidavit,  and  we  have  no  sworn  assurance  of  his  to  the  effect 
of  what  his  learned  pleader  has  now  said  as  to  an  erroneous  impression 
prevailing  in  his  mind  when  he  filed  his  appeal  in  the  Court  of  the  Dis- 
trict Judge.  There  are  no  materials  whatever  to  satisfy  me  that  at  the 
time  he  filed  his  appeal  in  the  Court  of  the  District  Judge  he  was,  acting 
under  an  honest  though  mistaken  belief  that  the  appeal  lay  to  that  Court. 
Even,  therefore,  if  analogically  I  import  the  sort  of  indulgence  into  s.  5 
of  the  Limitation  Act  which  is  mentioned  in  s.  14,  the  appellant  has  not 
shown  ma  that  he  is  entitled  to  it. 

Moreover,  apart  from  the  delay  that  took  place  in  the  Court  of  the 
District  Judge,  we  have  the  additional  circumstance  that  for  the  delay  from 
the  6th  December,  1886,  when  the  memorandum  of  appeal  was  returned 
to  the  appellant  by  the  Judge,  to  the  13th  [531]  December,  1886,  when 
that  memorandum  was  filed  in  this  Court,  no  explanation  is  offered  on 
behalf  of  the  appellant.  I  say  most  emphatically  that  when  the  memo- 
randum of  appeal  was  returned,  on  the  6th  December,  1886,  to  the 
appellant,  it  was  his  bounden  duty  to  hasten  with  all  alacrity  to  this 
Court  for  the  purpose  of  presenting  his  appeal,  and  that  not  having  done 
so,  we  have  no  right  to  exercise  in  his  favour  the  discretion  conferred 
upon  us.  I  agree  with  my  brother  Mahmood  that  Mr.  Ccnlaris  objection 
must  prevail,  and  this  appeal  must  be  and  it  is  dismissed  with  costs. 

Appeal  dismissed. 


10  A.  531  =  8  A.W.N.  (1888)  211. 

APPELLATE  CIVIL. 
Before   Sir   John  Edge,  Rt.t  Chief  Justice,  and  Mr.  Justice  Tyrrell. 


1888 

M*y  7, 

APPEL- 
LATE 
CIVIL. 

10  A.  524.= 
8  A.W.N. 
(1888)  218. 


GOPAL  SINGH  (Defendant)  v.  BHAWANI  PRASAD  (Plaintiff)* 
[8th  May,  1888.] 

Leise— Guarantee  for  rent — Indemnity— Continuing  guar  ante  3— Death  0} surely— Act 
IX.  of  1872  (Contract  Act),  ss.  124,  125,  dau.se  (2),  126, 129,  131. 

One  B  proposed  to  take  a  lease  of  zemindaii  property  from  M.  for  the  period  of 
eight  years  at  a  rental  of  Rs.  3.900  per  annum  M  declined  to  grant  the  lease 
until  the  payment  of  rent  during  the  term  of  eight  years  was  guaranteed  by  one  S, 
the  father  of  the  plaintiff.  S  on  his  part  required  a  guarantee  or  indemnity 
against  any  rent  which  might  not  be  paid  by  13,  and  whioh  he  might  under  his 
proposed  guarantee  become  liable  to  pay.  The  defendant's  father,  G,  accordingly 
gave  a  guarantee  to  8  in  the  following  terms:  "  And  for  your  satisfaction,  I 
write  that  if  any  money  remains  due  from  B  on  account  of  the  lease  for  any 
year  or  harvest,  and  if  you  have  to  pay  the  same  on  account  of  the  suretyship,  I 
am  responsible  to  you  to  pay  that  amount  to  you.  Rest  assured.  "  S  then  gave 
his  guarantee  to  M,  and  he  granted  the  lease  to  D,  O  died  on  22nd  May,  I860, 
23  failed  to  pay  the  rent  due  for  the  year  1683.  M  having  died,  his  repesenta- 
tives  sued  8  on  his  guarantee  and  recovered  from  him  the  rent  due  and  certain 
costs  and  expenses.  S  then  died,  and  the  plaintiff,  as  his  representative, 
brought  this  action  against  defendant,  the  legal  representative  of  0,  to  recover 
the  amount  of  the  decree  and  costs  which  8  bad  to  pay.  The  Court  of  first 
instance  decreed  the  whole  claim  with  costs  to  be  recovered  from  the  estate  of  G 
and  this  decree  was  confirmed  in  appeal  by  the  District  Judge. 

On  second  appeal  it  was  contended  that  under  s.  131  of  the  Indian  Contract 
Act ,  the  death  of  G  was  a  complete  answer  to  the  claim. 

*  Second  Appeal,  No.  2282  of  1886,  from  the  decree  of  T.  E.  Wyer,  Esq..  Officiating 
District  Judge  of  Meerut,  dated  21st  September,  1886,  corfirming  the  decree  of  Babu 
Brij  Pal  Dae,  Officiating  Subordinate  Judge  cf  Meeiut,  dated  the  9th  September, 
1886. 
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10  A.  831- 

8  A.W.N. 
(1883)  211. 


Held,  that  arsuming  that  the  case  was  that  of  a  continuing  guarantee  within 
the  meaning  of  s.  131  of  the  Indian  Contract  Aot.  still,  having  regard  to  the 
object  for  which  the  two  guarantees  were  given,  it  must  be  concluded  that  the 
parties  intended  in  the  one  case  that  the  lessor  should  be  guaranteed  for  all  rent 
which  might  become  due  during  the  currency  of  the  lease,  and  that  S  should  be 
guaranteed  for  any  of  that  rent  which  by  reason  of  bis  contract  of  guarantee  he 
should  be  made  to  pay,  and  [S32]  consequently,  even  if  it  were  a  continuing 
guarantee,  the  liability  of  O  was  not  determined  on  his  death. 

Held  further,  that  neither  G,  if  he  were  alive  nor  on  his  death  the  defendant, 
as  his  representative, can  be  made  liable  for  costs  and  expenses  which, S  had  incur- 
red in  defending  the  previous  suit  against  him  for  rent  brought  by  the  lessor, there 
being  no  evidence  to  show  that  S  acted  as  a  prudent  mm  would  have  done  in 
defending  the  action  against  him  or  was  authored  by  defendant  to  defend  the 
suit. 

Lloyds  v.  Harper  (1)  was  referred  to. 

[R,,  15  O.P.L.R.  136  (139).] 

THE  facts  of  this  case  are  stated  in  the  judgment  of  the  Court. 
The  Hon.  Pandit  Ajudhia  Nath  and  Babu  Jogindro   Nath    Chaudhri, 
for  the  appellant. 

The  Hon.  T.  Conlan  and  Pandit  Moti  Lai,  for  the  respondent. 

JUDGMENT. 

EDGE,  0.  J. — One  Bahal  Singh  proposed  to  take  a  lease  of  zemindari 
property  from  the  proprietor  Rao  Maharaj  Singh,  from  the  year  1877  to 
1884,  at  a  rental  of  Rs.  3,900  per  annum.  Rao  Maharaj  Singh  declined 
to  grant  the  lease  until  the  payment  of  rent  during  the  time  was  guaran- 
teed by  one  Shiban  Lai,  who  was  the  father  of  the  plaintiff.  Shiban  Lai 
on  his  part  required  a  guarantee  or  indemnity  against  any  rent  which 
might  not  be  paid  by  Bahal  Singh  and  which  he  might  under  his  proposed 
guarantee  become  liable  to  pay.  The  defendant's  father,  Ganga  Bakhsh, 
gave  a  guarantee  to  Shiban  Lai,  which,  so  far  as  is  material,  is  as  trans- 
lated as  follows  : — "And  for  your  satisfaction,  J  write  that  if  any  money 
remains  due  from  Lala  Balak  Rai  on  account  of  the  lease,  for  any  year  or 
harvest,  and  if  you  have  to  pay  the  same  on  account  of  the  suretyship,  I 
am  responsible  to  you  to  pay  that  amount  to  you.  Rest  assured."  Lala 
Balak  Rai  was  Bahal  Singh,  the  proposed  tenant.  On  his  part  Shiban 
Lai  then  gave  his  guarantee  to  Maharaj  Singh.  Rao  Maharaj  Singh 
granted  the  lease  to  Bahal  Singh.  Ganga  Bakhsh  died  on  the  22nd  May, 
1880.  Bahal  Singh  failed  to  pay  the  rent  which  became  due  for  1883. 
The  representatives  of  Rao  Maharaj  Singh,  he  having  died,  brought  an 
action  on  the  guarantee'given  by  Shiban  Lai  to  Rao  Maharaj  Singh,  against 
Shiban  Lai,  and  recovered  the  amount  of  the  rent  due  and  certain  costa 
and  expenses.  Shibau  Lai  paid  the  amount  of  the  decree.  Sbiban  Lai 
died  before  this  action  was  commenced.  The  plaintiff,  who  is  the  legal 
representative  of  Shibau  [533]  Lai,  brought  this  action  to  recover  the 
amount  of  the  previous  decree  and  costs  which  Sbiban  Lai  bad  incurred 
in  defending  the  previous  action.  This  action  was  brought  against  the 
defendant  who  was  the  legal  representative  of  Ganga  Bakhsh.  The 
Subordinate  Judge  of  Meerut  decreed  the  whole  claim  with  costs  to  be 
recovered  from  the  property  of  Ganga  Bakhsh.  The  then  District  Judge 
dismissed  with  costs  the  appeal  which  was  brought  against  the  decree  of 
the  Subordinate  Judge. 

The  question  which  we  have  got  to  determine  is  whether  s.  131  of 
the  Indian  Contract  Act  applies  to  the  case  so  as  to  make  the  death  of 

(1)  16  Oh.  Div.  290. 
358 


Yl]  GOPAL  SINGH  V.  BHAWANI  PBA3AD  10  All.  534 

Ganga  Bakhsh  an  answer  to  the  claim.     That  section  says  : — "The  death        1888 
of  the  surety  operates,  in    the   absence  of  any    contract  to  the  contrary,      MAY  8. 
as   a    revocation  of  a    continuing  guarantee,     so  far  as  regards  future 
transactions."     A  continuing  guarantee  is  defined  in  s.  129  as   follows  : —    APPEL- 
"  A  guarantee  which  extends  to  a  series  of  transactions  is  called  a  continuing      LATE 
guarantee."     Assuming    without    deciding    that    this    was    a  continuing      CIVIL, 
guarantee  within    the   meaning  of  s.  131,  lam  of  opinion,  having  regard        — 
to  the  transaction  which    was  being  guarnteed,  and    to    the  fact  that  it  10  A.  531- 
must  have  been  the   intention   of  the   parties  in   the  one  case  that  the  8  A  W.N, 
guarantee  given  by  Shiban  Lai  should  continue  during  the  whole  currency  (1888)  211. 
of  the  lease  which  was  granted  on  the  faith  of  that  guarantee,   and  that 
the  guarantee  given    by  Ganga  Bakhsh    should    continue   also  during  the 
currency  of  the  lease  ;  in  other  words,  having  regard  to  the  object  for  which 
those  two  guarantees  were  given,  that  we  must  conclude  that  the  parties 
intended  in  the  one  case  that  the  lessor  should  be   guaranteed  for  all  rent 
which  might  become  duo  during  the  currency  of  the  lease,  and  that  Shiban 
Lai  should  be  guaranteed   for  any  of  that   rent  which  by  reason  of  bis 
contract  of  guarantee  he  should  be  mads  to  pay.     It  is  obvious    that    the 
lessor  would  not  have  granted  his  lease  on  a  guarantee  which  might  have 
been  determined  the   next   day.     It   is  equally  obvious  that  Sbiban  Lai 
would   not  have  executed  his   contract   of  guarantee  without  which  the 
lease  would  not  have  been  granted,  if  he  were  only  to  receive  a   guarantee 
in  bis    turn   which    might    have    been    determined    the   following    day. 
Consequently  I    am  of  opinion,  even  if  this  was    a   continuing  guarantee, 
that  the  liability  continued  notwithstanding  the  death    of  Ganga  Bakhsh 
in  1880      The   law  in    [834i]    England    in    cases  of  this   kind   and    the 
principles   on   which  that  law  is  based    are   fully  expressed  by   the    judg- 
ments in   the  case  of  Loyds   Harper  (I).    The  reason   why    I  do   not 
think   it  necessary    to   decide   whether   this   is   a    continuing  guarantee 
or   not   within    the   meaning   of   ss.    129     and   131,  is   that   I    consider 
it  evident  that  the   respective   parties  clearly  intended  that  the   respective 
guarantees    should    continue    and      not    be    determinable     during     the 
currency    of    the     lease,    and    that    the      payment    of    the    whole    of 
the  rent  which  might  become  due  under  the  lease  should   bo  guaranteed. 
Further,  I  much  dobut  whether  the  framers  of  the  Code    had  before  their 
minds  a  case  like  the  present.     Whether  this  contract  of   Ganga    Bakhsh 
is  to  be  called  a  contract  of  guarantee,  or  a  contract  of  indemnity,  appears 
tome,  to  be  immaterial.     Ganga  Bakbsh  in  any  event    was  a  surety,    if  it 
was  a  contract  of  guarantee,  and  it  is  to  be  distinguished   from  a   contract 
of  indemnity. 

I  fail  to  pee  how  Ganga  Baksh,  if  he  were  alive,  could  be.  or  how  his 
representative  can  be,  made  liable  for  the  costs  of  Shiban  Lai  incurred  in 
defending  the  action  brought  against  him,  or  for  the  costs  or  expenses 
which  he  was  obliged  to  pay  to  the  plaintiff  in  that  action.  There  could 
have  been  no  defence  to  that  action.  The  payment  of  the  rent  was  the 
only  thing  guaranteed.  If  it  was  a  contract  of  indemnity  as  distinguished 
from  a  contract  of  guarantee,  the  plaintiff  could  not  be  entitled  to  the 
coat  or  expenses  of  the  previous  acficn  unless  he  brought  the  case  within 
clause  (2)  of  9. 125  of  the  Indian  Contract  Act.  In  this  case  there  is  no 
evidence  to  show  that  Shiban  Lai  acted  as  a  prudent  man  would  have  done 
in  defending  the  action  against  him,  nor  did  the  defendant  authorize  Sbi- 
ban Lai  to  defend  that  euit.  I  am  consequently  of  opinion  that  the  plaintiff 

(1)  16  Cb.  Div.  290, 
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1888  was  entitled  to  a  decree  only  for  the  actual  rent  which  Shiban  Lai 
MAY  8,  had  to  pay,  and  not  for  any  interest,  cost  or  expenses  incurred  by  the  lessor 
or  Shiban  Lai  prior  to  the  previous  suit.  The  result  will  be  that  the 
decree  below  will  be  varied  by  a  decree  in  favour  of  the  plaintiff  for 
Bs.  3,417  with  costs  of  this  litigation  proportionate  to  that  sum  and  with 
interest  at  6  per  cent,  on  that  sum  from  the  commencement  of  the  suit  to 
the  date  of  the  payment.  Costs  of  this  appeal  according  to  the  success 

10  1,581 -of  the  parties. 

8  i.W.H.  TYRRELL,  J.— I  concur.  Decree  modified, 

(1888)  111.  

10  A.  535  =  8  A.W.N.  (1888)221. 

APPELLATE  CIVIL. 
[535]  Before  Mr,  Justice  Straight  and  Mr  Justice  Brodhurst. 


SITAL  PRASAD  (Defendant)  v.  PARBHU  LAL  (Plaintiff)* 
[18th  May,  1888.] 

Voluntary  transfer—  Undue  infliience-Act'.IZ  of  1872  (Contract  4cJ),  s.  16. 

In  a  transaction  between  two  persons  where  one  is'so  situated  as  to  be  under  the 
control  and  influence  of  the  other,  the  Courts  in  this  country  have  to  see,  that 
such  other  does  not  unduly  and  unfairly  exercise  that  influence  and  control  over 
such  person  for  his  own  advantage  or  benefit,  or  for  the  advantage  or  benefit  of 
some  religious  object  in  which  he  is  interested,  and  will  call  upon  him  to  give 
clear  and  cogent  proof  that  the  transaction  complained  of  was  such  a  one  as  the 
law  would  support  and  recognize. 

Where  a  fiduciary  or  quasi-fiduciary  relation  had  existed,  Courts  of  equity  have 
invariably  placed  the  burden  of  sustaining  the  transaction  upon  the  party  benifited 
by  it,  requiring  him  to  show  that  it  was  of  an  unobjectionable  character  and  one 
which  it  ought  not  to  disturb.  The  exercise  of  this  beneficial  jurisdiction  is  not 
confined  to  oases  only  between  guardian  and  ward,  attorney  and  client,  father  and 
son,  but  the  relief  thus  granted  stands  upon  a  general  principle,  applying  to  all 
the  variety  of  relations  in  which  dominion  may  be  exercised  by  one  person  over 
another. 

The  plaintiff  who  on  the  death  of  the  widow  of  his  brother  became  entitled  to 
the  estate  of  the  deceased  found  himself  resistedMn  his  claim  by  wealthy  rela- 
tives. He  was  a  man  without  means.  The  defendent  took  him  to  his  house, 
kept  him  there,  found  him  all  the  money  for  the  purpose. of  carrying  on  his  lit! 
gation  with  his  relatives,  in  which  the  plaintiff  succeeded.  While  the  litigatior- 
for  mutation  of  names  in  respect  of  the  property  was  pending  in  the  revenue 
Court,  and  while  plaintiff  was  residing  with  the  defendant,  he  executed  a  sale- 
deed  in  favor  of  defendant's  brother  for  the  nominal  consideration  of  Bs.  9,500 
of  half  the  property  he  claimed,  and  again,  shortly  after  the  mutation  case  had 
terminated  in  his  favor,  he  executed  a  deed  of  endowment  of  the  remaining  half 
in  favor  of  a  temple  founded  by  the  ancestor  of  the  defendant  and  in  which  the 
defendant  was  interested,  and  the  result  was  that  plaintiff  was  left  as  poor  as  he 
was  when  he  first  came  into  the  defendant's  hand?. 

Plaintiff  sued  for  tbe  cancellation  of  tbe  deed  of  endowment  on  the  ground 
that  tbe  same  had  been  obtained  frcm  him  by  the  exercise  of  undue  ir  fluence 
and  by  means  of  fraud,  and  obtained  a  decree. 

On  appeal  by  the  defendant  it  was  held  ;  (bat  looking  at  alljhe  facts,  such  a 
relation  between  plaintiff  and  defendant  in  tbe  course  of  tbe  year  1885  bad  been 
established  as  to  cast  upon  tne  latter  the  obligation  of  eatisfying  tbe  Court  that 
the  transaotior,  which  was  given  t  fleet  to  by  the  deed  of  endowment,  was  an 
honest  and  bona  fide  transaction  atd  ore  that  cugbt  to  be  upheld. 

[P.,  Id  A,  523  (529)  =  10  A.W.N,  56  I  R.,    Ill  O.C.  295  (£97) ;  D  ,  PO   P.L.B.  1901  = 
36  P.B.  1901.] 

*  First  Appeal,  No.    92  of  1877,  from  a  decree  of  Maulvi  Bayyid  Zain-ul-abdin 
Ehan,  Subordinate  Judge  of  Moradabad,  dated  the  10th  March,  1887. 
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THIS  was  a  suit  for  cancellation  of  a  document,  and  the  facts  in  con-       1888 
nection  with  the  case  are  as  follow  : —  MAY  18, 

One  Khumani  Bam  had  three  sons,  viz.,   Sita  Earn,  Mukand  Earn, 
and  Kesho  Das.     Siba  Eam's  son  is  Shib  Charan.     Kesho  Das  [536]  left    APPEL- 
a  son  Salig  Earn,  and  Mukand  Earn  had  two  sons,  Earn  Eatan  and  Farbhu       LATE 
Lai,  of   whom  Parbhu  Lai  is  the  plaintiff  in  the  suit.     Earn  Eatan  died,      CIVIL 

leaving  a  widow  Gulab  Kuar,  who  on  his  death  inherited  the  zemindari        

property  left  by  him.  On  3rd  March,  1885,  Gulab  Kuar  died,  and  on  her  10  A.  535  = 
death,  disputes  arose  between  the  plaintiff  on  one  side  and  Shib  Charan  8  A.W.N. 
and  Salig  Earn  on  the  other,  regarding  the  property  left  by  Earn  Eatan.  (1888)221. 
The  plaintiff  is  a  poor  man  without  any  means,  while  his  relatives  are 
wealthy  people.  The  defendant  by  some  means  or  other  found  out  the 
plaintiff,  took  him  to  his  own  house,  kept  him  there  and  found  all  the 
money  to  enable  the  plaintiff  to  establish  his  claim  for  mutation  of  names  in 
his  favour  in  respect  of  the  property.  In  fact  it  was  solely  through  the  exer- 
tions of  the  defendant  that  plaintiff  eventually  succeeded  in  the  revenue 
Court,  and  by  an  order  dated  the  5th  of  August,  1885,  bis  name  was  entered 
in  the  revenue  register  in  respect  of  the  said  property.  While  he  was  litigat- 
ing in  the  revenue  Court  with  his  cousins,  the  plaintiff  was  living  with  the 
defendant  and  entirely  guided  by  him.  On  the  5th  April,  1885,  while 
the  petition  of  the  plaintiff  to  have  his  name  recorded  in  respect  of  the 
property  of  Earn  Eatan  was  pending  in  the  revenue  Court,  he  executed  a 
sale-deed  in  respect  of  half  of  the  entire  zemindari  and  landed  property, 
forming  the  estate  of  Earn  Eatan  in  favour  of  Sriram,  brother  of  the 
defendant,  for  the  nominal  consideration  of  Es.  9,500.  On  the  22nd 
December,  1885,  when  entirely  under  the  control  and  influence  of  the 
defendant,  the  plaintiff  executed  the  deed  of  endowment  sought  to  be 
cancelled.  This  deed  purports  to  be  a  gift  of  the  remaining  half  of  the 
zemindari  estate  left  by  Earn  Eatan  to  the  temple  of  "  Lachmi  Narain" 
situated  in  mouza  Badwan  Darwaza,  pargana  Sambhal,  a  temple  built 
by  the  ancestor  of  the  defendant  and  which  he  was  then  in  possession 
and  charge  of.  The  motive  for  the  gift  is  recited  in  the  deeds  to  be 
charity  for  the  benefit  of  the  soul  of  the  donor,  and  it  goes  on  to  say  "  I 
(the  donor)  have  withdrawn  my  own  '  proprietorship  from  it  and  have 
made  it  an  endowment  permanently,  and  having  appointed  Maharaja 
Sital  Fershad,  the  aforesaid  manager  of  the  temple,  as  a  manager  of 
the  property  made  a  gift  of,  and  have  put  him  in  possession  thereof. 
The  aforesaid  manager  shall  use  the  income  cf  the  property  made  a 
gift  of  in  charitable  purposes,  i.e.,  in  supporting  Fakirs  and  Sadhus  and 
in  [537]  the  said  temple,  as  per  instructions  I  give  below.  The  manager, 
aforesaid  shall  be  at  liberty  to  appoint  in  his  lifetime  any  one  he  chooses 
from  the  membeES  of  his  family  as  manager  of  the  property  made  a  gift 
of.  On  the  death  of  the  manager,  the  most  worthy  of  his  heirs  or  he  whom 
he  nominates  manager  of  the  property  made  a  gift  of,  shall  be  manager, 
Thus  managers  shall  continue  to  be  appointed,  and  except  a  member  of 
the  family  of  the  manager,  no  one  from  another  family  shall  be  appointed 
a  manager.'1  The  income  of  the  property  was  directed  to  be  spent  in  the 
manner  following : — "  Half  the  income  in  supplying  food,  &c.,  to  Sadhus, 
one-fourth  of  the  income  in  providing  for  the  bhcg  of  Sri  Earn  Chandarji, 
decorating  the  temple,  &o.,  &c.  The  remaining  one  fourth  in  paying  the 
salaries  of  servants  appointed  to  realize  the  income  of  the  property  made 
a  gift  of,  servants  attached  to  the  temple  and  servants  employed  to  look 
after  its  other  management,  and  to  prevent  it  from  wasting  and  to  look 
after  the  repairs,  &o.,  of  the  temple. 
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1888  Tho   gift   was  ultimately  followed  by  mutation  of  names  taking  place 

MAY  18.     in  respect  of  the  property  comprised  in  the  gift  in  favour  of  the  defendant. 

On  {he  above  facts,  the  plaintiff  alleging  that  the  deed  of  endowment 

EI|~     had  been  obtained   from  him  by  the  defendant  by  the  exercise  of  undue 

LA1E       influence  and   fraud,  sought  for  its  cancellation  and  prayed  for  recovery  of 

CiviL.      possession  of  the  property  comprised  in  it. 

10  A~~338=          ^ne   Defendant   denied   that  the  plaintiff  had  been  unduly  influenced 

8  A  w  N     ky  him  to  make  the  gift,  and  he  contended  that  the  gift   had  been  comple- 

'    '    '    ted  and  acted  upon,  and  that  the  plaintiff  who   has  no  wife  nor  children  to 

provide  for,  made  the  gift  to  the  temple  for  the   benefit  of  his  soul.     He 

denied  having  derived  any  personal  benefit  from  the  gift. 

The  learned  Subordinate  Judge  of  Moradabad  laid  down  the  follow- 
ing issues  for  determination  : — 

1.  Whether  the  plaintiff  gets  giddiness  of  head  every  second  or  third 
year,  and  by  reason  thereof  he  is  entirely  in  a  state  of  insanity  for  seven 
or  eight  months ;  or,  as  stated  by  the  defendant,  the  plaintiff  is  always  in 
his  proper  senses. 

[538]  2.  Whether  the  defendant  took  the  plaintiff  when  he  was  insane 
to  his  own  house  and  duped  him  by  making  him  indulge  largely  in  bhang 
and  charas  prevented  him  from  seeing  any  one,  made  him  execute  a  deed 
of  endowment  in  respect  of  the  property  in  dispute  and  got  it  registered  by 
undue  influence,  when  he  was  insane  and  in  a  state  of  intoxication,  and 
the  plaintiff  being  iu  the  above  state,  did  not  understand  the  meaning 
thereof  and  had  it  completed  ;  or,  as  stated  by  the  defendant,  all  these 
allegations  of  the  plaintiff  are  wrong,  the  plaintiff  having  voluntarily  got 
the  deed  of  endowment  fully  completed  while  in  his  proper  senses. 

3.  Whether  there  remains  any  property  with  the  plaintiff  for  his  sup* 
port,  or  the  whole  of  his  property  has   been  taken  away  by  the  defendant 
during  his  insanity. 

4.  DOGS  the  condition  in  the  deed  of  endowment  as  to  the  appointment 
of  the  munsarim  and   mutwalli  of  the  property  given,  show  any  selfish 
motive  on  the  part  of  the  defendant?     Is  the  plaintiff  legally  and  justly 
competent  to  get  the  deed  of  endowment  cancelled  ?     Should  the  reliefs 
sought  by  the  plaintiff  in  this  caee  be  in  law  and  justice  granted  as  against 
the  defendant  or  not  ? 

The  learned  Subordinate  Judge  then  found  on  the  first  issue,  that 
the  plaintiff  was  not  suffering  from  any  disease  causing  insanity  or  loss 
of  understanding,  but  that  he  was  a  man  of  weak  understanding  and 
insufficient  intelligence,  addicted  to  intoxication  and  with  no  forethought. 

On  the  second  issue,  it  was  found  that  at  the  time  of  the  execution  of 
the  deed  of  gift  the  plaintiff  certainly  received  so  much  kindness  and 
benefit  at  the  hands  of  the  defendant  as  to  lead  him  to  think  that  the 
defendant  and  members  of  his  family  were  his  only  well  wishers.  He  had 
then  been  highly  displeased  with  his  own  cousins  and  determined  that 
they  should  not  get  the  property  after  his  death.  He  followed  any  advice 
that  defendant  gave  him,  and  following  defendant's  advice  he  executed 
the  deed  of  gift  without  knowing  or  considering  its  consequences.  It 
was  also  found  that  the  defendant  took  the  precaution  to  keep  the  plaintiff 
out  of  the  reach  of  any  advice  as  regards  the  deed,  and  the  deed  of  endow- 
ment was  not  obtained  in  good  faith  by  the  defendant  nor  [539]  did  the 
plaintiff  execute  it  upon  a  proper  and  sufficient  consideration  of  its 
consequences. 

On   the   third   issue   it   was   found   that  in  executing   the  deed  of 

362 


YI]  SITAL  PBASAD  V.  PARBHU  LAL  10  All.  340 

endowment  plaintiff  parted  with  every  bit  of  property  he  had  and   he  is  1888 

now  totally  destitute  of  any  means.  MAY  18. 

On  the  fourth   issue  the   Gourt  found  that  with    reference  to   the 

conditions  in  the  deed  regarding  the  appointment  of  munsarim    and  mut-  APPBL- 

walli,  it  was  quite  clear  that  the  defendant  was   actuated  by    motives  of  LATE 

gain  to  himself  in  procuring  the   gift  from  the   plaintiff,  and    accordingly  CIVIL, 
the  claim  of  the  plaintiff  was   decreed. 

On  appeal  it  was  chiefly  contended  by  the  defendant  that  he  did  not  10  A.  535  = 

possess  any  influence  over  the  plaintiff  and  had  not   unduly  exercised  the  8  A.W.N, 

same  for  the  purpose  of  obtaining  the  deed.  (1888;  221. 

Mr.  G.E.  Ross  and  Babu  Jagindra  Nath  Chaudhri,  for  the  appellant. 

Pandit  Sunder  Lai,  for  the  respondent. 

JUDGMENT. 

STRAIGHT,  J. — This  appeal  relates  to  a  suit  instituted  by  the  plaintiff- 
respondent  against  the  defendant-appellant  upon  the  following  state  of  facts 
as  disclosed  in  the  plaint.  The  plaintiff  said  that  he  was  the  absolute 
proprietor  of  a  10  biswas  zemindari  share,  out  of  20  biswas  of  mauza 
Bhartal  Madapur,  pargana  Sambhal,  and  118  bighas  1  biswas  of 
resumed  muafi  land  in  mauza,  Isapur,  and  of  179  bighas  11  biswas  of 
resumed  muafi  land  also  situate  in  pargana  Sambhal,  all  of  such  lands 
being  in  the  mahal  of  Narain  Das,  and  their  value  Rs.  20,000.  The 
plaint  goes  on  to  say  :  "  that  the  plaintiff  gels  such  giddiness  of  head 
that  his  mind  is  deranged  and  it  lasts  for  8  or  9  months  at  a  time, 
whereby  the  plaintiff  is  disabled  from  distinguishing  between  good  and  bad, 
and  gain  and  loss.  When  he  recovers  from  the  disease,  he  is  restored  to 
his  proper  senses  and  can  well  understand  his  own  gain  and  loss,  and  is  in 
as  sound  a  state  of  mind  as  any  other  person. 

In  the  3rd  paragraph  of  the  plaint  it  was  stated  as  follows : — 

"  In  March,  1885,  the  plaintiff  had  his  usual  fib,  and  in  consequence  of 
the  disease  and  derangement  of  mind,  he  fell  out  and  [840]  became  annoyed 
with  his  relations.  When  the  defendant  and  his  brothers  become  aware 
of  this,  they  took  the  plaintiff  from  mauza,  Bhartal,  the  place  of  his 
residence,  to  their  own  house  at  Sambhal  and  treated  him  very  kindly 
and  courteously,  but  they  did  not  allow  him  to  go  out  of  their  house,  and 
they  even  appointed  men  to  prevent  him  from  going  out  and  talking  to 
any  one.  As  the  plaintiff  is  also  in  the  habit  of  taking  bhang  and  charas, 
the  defendant;  cunningly  made  him  indulge  in  those  things  very  largely, 
so  that  his  mental  derangement  increased,  and  he  began  to  be  always 
under  the  influence  of  intoxication  and  to  regard  the  defendant  and  his 
family  as  his  well-wishers.  When  the  defendant  and  the  members  of 
his  family  were  fully  satisfied  that. the  plaintiff  was  always  under  the 
effect  of  intoxication  and  also  in  a  state  of  mental  derangement,  and  that 
he  was  under  their  undue  influence,  they  dishonestly  and  cunningly 
obtained  from  him  a  deed  of  salo  for  Rs.  9,500,  dated  the  5th  April,  1885, 
in  favour  of  Sri  Earn,  defendant's  brother,  in  respect  of  half  of  the  pro- 
perty mentioned  in  para.  1  of  this  plaint,  without  paying  a  single  farthing 
as  sale-consideration.  The  plaintiff,  not  being  in  his  proper  senses  and 
being  under  the  undue  influence  of  the  defendant,  executed  the  sale-deed 
without  knowing  whether  it  was  advantageous  or  prejudicial  to  him." 

The  4th  paragraph  says  :  -  "  Not  content  with  this,  the  defendant  and 
the  members  of  his  family  asked  the  plaintiff  to  execute  a  deed  of  endow- 
ment in  respect  of  the  remaining  half  of  the  property  mentioned  in  para.  1 
of  this  plaint.  The  plaintiff,  being  in  the  state  of  mental  derangement 
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1888      &Qd  under  the  effect  of  intoxication    and   the  undue  influence  of  the 

MAY  18.     defendant,  executed,  without  consulting  his  own  interest,  a  registered  deed 

of  endowment,  on  the  22nd  December,  1885,  as  desired   by  the  defendant, 

APPEL-     to  the  effect  that  he  had  permanently  endowed  the  remaining  half  of  the 

LATE       property  for  charitable  expenses  to  the  temple  of  Manokamna  built  by  the 

CIVIL       ancestor  of  Sital  Prasad,  adopted  son  of  Lachman  Das,  resident  of  Sam- 

'      bhal,  appointing  the  said  Sital  Prasad,  the  munsarim  (manager)   of  the 

101.  883  =  temple,  as  the  munsarim  of  the  property;  that  themunsarim  should  apply 

8  A.W.N.    the  income  of  the  endowed  property  to  charitable  expenses:  that  after 

(1888)  221.    the  death  of  the  munsarim  one  of  his  heira  who  might  be  fit  or  who  might 

be  named  by  him  [541]   should  be  appointed  to  the  post ;   and  that  none 

from  another  family  than  that   of  the  munsarim  should  be  appointed. 

This  passage  fully  shows  the  fraud  and  artifice   of  the  defendant  in   that 

he  himself  became  the  munaarim  and  obtained  half  the  property  under  an 

illegal  deed  of  endowment  and  half  under  an  illegal  deed  of  sale.  " 

In  the  5th  paragraph  it  is  stated  : — "  As  the  plaintiff  was  under  the 
power  of  the  defendant  and  his  family,  and  owing  to  undue  influence, 
insanity  and  the  state  of  intoxoation,  used  to  do  whatever  they  required 
of  him,  he,  without  consulting  his  own  interest,  signed  the  deed  of  endow- 
ment as  drawn  up  at  the  instance  of,  and  made  over  to  him  by  the 
defendant,  and  owing  to  the  artifice  of  the  defendant,  the  plaintiff  got  no 
opportunity  of  consulting  any  other  person,  as  the  defendant  always  took 
care  to  prevent  the  plaintiff  from  seeing  any  one,  a  fact  known  to  all  the 
people  of  the  town  of  Sambhal.  Under  the  above  circumstances  both  the 
contracts,  namely,  the  one  contained  in  the  deed  of  sale  and  that  contain- 
ed in  the  deed  of  endowment,  are  voidable  at  the  will  of  the  plaintiff. 
The  defendant,  moreover,  got  a  general  power  of  attorney  executed  on  the 
part  of  the  plaintiff  in  favour  of  Nihaluddin,  son  of  his  own  general 
attorney  Nazir-ud-din,  whom  be  caused  to  make  on  the  part  of  the  plain- 
tiff any  statement  that  he  thought  to  ba  favourable  to  himself.  " 

In  the  6$h  paragraph  it  is  said: — "After  the  completion  of  all  the 
proceedings  by  which  the  defendant  illegally  obtained  the  whole  property 
of  the  plaintiff,  he  turned  the  plaintiff  out  of  his  house  and  the  plaintiff 
went  away  to  his  own  house.  After  a  short  period  the  plaintiff  recovered 
from  the  disease  of  giddiness  of  head  and  was  restored  to  his  proper  sen- 
ses, when  he  was  informed  by  his  relations  of  all  the  fraudulent  proceed- 
ings of  the  defendant  and  his  family,  and  he  became  aware  positively 
that  all  his  property  had  already  been  illegally  obtained  by  the  defendant 
by  fraud.  The  plaintiff,  having  then  consulted  other  competent  persons, 
learnt  that  the  deed  of  endowment  and  sale-deed  executed  by  him  in  a 
state  of  insanity  were  by  all  means  liable  to  be  cancelled.  For  the  present 
plaintiff,  for  want  of  means,  sues  only  for  the  cancelment  of  the  deed  of 
endowment,  and  for  the  cancelment  of  the  sale  deed  he  will  bring  a  suit 
afterwards." 

[542]  In  the  7th  paragraph  it  is  stated: — "The  plaintiff  was  paid  nob 
a  single  farthing  as  a  consideration  of  the  sale-deed,  nor  did  he  receive  any 
benefit  by  executing  the  deed  of  endowment,  nor  was  it  executed  volun- 
tarily ;  nay,  it  was  executed  while  the  plaintiff  was  insane  and  under  the 
undue  influence  of  the  defendant.  The  defendant  obtained  half  the  pro- 
perty from  the  plaintiff  by  means  of  the  illegal  sale-deed  and  half  by  means 
of  the  illegal  deed  of  endowment,  and  there  remained  no  property  with  the 
plaintiff.  All  these  proceedings  were  due  to  the  cunningnesa  and  dis- 
honesty of  the  defendant.  The  cause  of  action  arose  within  the  jurisdiction 
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of    this  Oourb  at  Bharfcal    Madapur,    pargana    Sambhal,   on    the    15th       1888 
February,  1886,  when  the  plaintiff  recovered  his  proper  senses  and  was     MAY  18. 
informed  of  the  above  fact."  

Accordingly,  upon  these  statements   of  the  grounds  upon  which  he    APPEL- 
oame  into  Courb,  the  plaintiff  asked  the  following  reliefs,  namely  : —  LATE 

(a)     That    the   deed    of   endowment,    dated    the   22nd    December,      CIVIL. 
1885,  which  the  defendant  illegally  obtained  from  the  plaintiff  by  undue 
influence  and  fraud,  while  the  plaintiff  was  insane,  ill  and  under  the  effect  10  A.  535- 
of  intoxication,  may  be  cancelled  and  declared  invalid  and  void.  8  A.W.N, 

11  (6)  That  the  defendant  may  be  dispossessed  and  the  plaintiff  (1888)  221, 
duly  put  in  absolute  possession  of  the  5  biswas  zemindari  and  malguzari 
share  of  mauza  Bharfcal  Madapur,  pargana  Sambhal,  59  bighas  and  10 
biswansis  of  resumed  muafi  land  in  mauza  Isapur  out  of  the  plot  of  118 
bighas  and  1  biswa  numbered  as  below,  in  the  mahal  of  Chandhri  Tika 
Singh,  and  89  bighas,  15  biswas  and  10  biswansis  of  resumed  muafi  land 
out  of  the  plot  of  179  bighas  and  11  biswas,  numbered  as  below,  in  mauza 
Hazrat  Nagar  Garhi,  pargana  Sambhal. 

"  (c)  That  all  proper  directions  for  the  security  of  the  said  reliefs 
may  be  given  to  protect  the  plaintiff  from  the  fraud  and  artifices  of  the 
defendant,  and  to  enable  him  to  obtain  peaceable  possession  of  the 
property  claimed. 

No  doubt  the  terms  of  the  plaint  were  exceedingly  prolix  and 
discursive,  and  there  is  much  repetition  in  it  which  was  unnecessary  for  the 
purpose  of  presenting  the  case  the  plaintiff  had  to  make  [543]  as  the  basis 
for  the  relief  ho  sought.  It  has  been  subjected  to  very  secure  criticism  at 
the  hands  of  the  learned  Counsel  for  the  defendant-appellant,  and  the  lear- 
ned pleader  who  is  associated  with  him  has  boldly  asserted  that  there  is 
really  nothing  upon  the  face  of  it  that  the  defendant  was  called  upon  to 
answer ;  the  allegations  were  so  vague  and  the  charges  in  it  so  general,  that 
the  defendant  bad  really  no  obligation  cast  upon  him  either  to  traverse 
those  allegations  in  his  written  statement  or  to  appear  in  the  witness-box  to 
contradict  them.  I  disagree  with  the  learned  pleader  in  his  contention. 
It  is  useless  in  this  country  for  us  to  expect  that  conciseness  or  certainty 
in  pleading  which  is  required  in  the  English  Courts.  I  have  no  doubt 
that  the  person  who  framed  the  plaint  in  this  particular  case,  from  a  not 
unnatural  desire  to  put  his  client's  story  in  the  strongest  aspect  upon  the 
face  of  the  plaint,  imagined  the  best  way  to  do  so  was  to  draw  it  in 
the  manner  it  has  been  drawn,  and  so  introduced  a  good  deal  of  matter 
which  was  not  actually  capable  of  proof,  which  was  of  no  assistance 
to  the  Court  below,  and  is  certainly  of  no  assistance  to  us  in  coming  to 
a  conclusion  as  to  the  propriety  or  otherwise  of  the  judgment  of  the 
learned  Subordinate  Judge.  I  do  not  think  however,  that  eliminating  from 
this  plaint  a  mass  of  matter  which  isVholly  superfluous,  it  may  be  taken 
to  represent  this  much,  that  the  plaintiff  was  a  person  of  weak  intellect, 
that  he  was  addicted  to  the  practice  of  drinking  bhang  and  smoking  ganja  ; 
practices  not  calculated  to  improve  his  mental  condition  ;  that  at  the  time 
of  the  decease  of  his  sister-in-law,  Gulab  Kuar,  he  was  threatened  by  his 
relatives  with  opposition  to  his  obtaining  the  estate  of  his  deceased 
brother,  Bam  Batan,  to  which  he  was  undoubtedly  entitled  ;  that  they  did 
oppose  him  in  the  mutation  proceedings  ;  and  that  the  defendant,  a  rich 
Brahman  and  proprietor  of  a  temple  in  Sambhal,  took  advantage  of  this 
and  got  him  to  his  residence,  keeping  him  there  while  the  mutation  pro- 
ceedings were  going  on,  treating  him  with  kindness  and  pandering  to  his 
passion  for  driai  and  narcotic  smoking,  at  the  same  time  providing  him 
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with  money  to  carry  on  the  mutation  proceedings  in  which  he  was  being 
wrongfully  resisted  ;  that  in  the  coarse  of  doing  so  be  obtained  from  him  in 
favour  of  bis  (the  defendant's)  brother  a  sale-deed  of  part  of  his  property 
for  Rg.  9,500,  not  a  pice  of  which  ever  was  paid  ;  and  subsequently  obtained 
from  [544]  him  the  dee-i  of  endowment  the  aubjecfc-matter  of  the  present 
suit  as  a  gift  and  for  no  consideration  in  favour  of  hia  (the  defendant's) 
temple,  and  having  thus  served  all  his  ends,  and  having  stripped  the 
plaintiff  of  the  whole  of  his  property,  turned  him  adrift.  These  are  in 
effect  the  grounds  on  which  the  plaintiff  comes  into  Court  to  avoid  the 
deed  of  endowment  of  the  22nd  December,  1885,  by  the  execution  of 
which,  in  conjunction  with  the  earlier  conveyance,  he  had  effectually 
deprived  himself  of  the  whole  of  the  property,  which  he  had  only  succeeded 
in  securing  in  the  early  part  of  the  same  year, 

How  then  did  the  defendant;,  against  whom  these  charges  were  formu- 
lated, meet  them  ?  For  example,  did  he  deny  in  terms  in  his  written 
statement  that  the  allegation  in  the  plaint,  which  is  repeated  twice, 
namely,  that  the  sale  to  the  defendants,  brother  Sri  Bam,  ostensibly  for 
Ks.  9,500,  was  a  sale  in  respect  of  which  no  consideration  had  passed  ? 
Did  he  deny  the  assertions  of  the  plaintiff  that  the  defendant  got  him 
into  his  house  and  kept  him  there  for  a  long  consecutive  period  of  time  in 
1885  ?  Did  he  deny  the  statement  that  subsequently  to  the  execution  of 
the  deed  of  endowment  in  1885,  he  turned  the  plaintiff  adrift  and  left 
him  to  shift  for  himself  without  a  pice  remaining  to  him  of  the  property 
he  had  only  obtained  a  abort  time  before  ?  Tnere  is  no  denial  throughout 
the  whole  of  the  statement  of  defence  of  any  one  of  these  allegations,  and 
it  may  be  convenient  for  ma  here  also  to  remark  that  the  defendant 
has  never  presented  himself  as  a  witness  in  the  cause  to  negative  the 
assertions  which  were  made  by  the  plaintiff  in  his  plaint,  and  which  have 
more  or  lees  been  proved  by  him  upon  his  oath. 

I  do  not  conceal  from  myself,  and  my  brother  Brodhurst  is  equally 
agreed  with  me,  that  the  case  is  one  of  very  great  difficulty.  Eor  it  is  of 
the  most  serious  public  importance  that  the  free  and  voluntary  contracts 
of  persons  in  favour  of  others  should,  in  no  way,  be  interfered  with  or 
disturbed  by  the  Courts  of  law,  and  it  is  not  because  a  man  chooses  to 
make  an  ill-considered  or  foolish  contract,  that  therefore  the  Courts  of  law 
are  to  step  in  and  relieve  him  of  the  consequences  of  his  act.  Neither  Courts 
of  law  nor  Courts  of  equity  have  ever  attempted,  nor  will  they  ever  attempt 
to  [545]  set  aside  such  transactions.  But  what  the  Courts  in  this  country, 
will  do,  is  to  see  that,  where  one  person  is  so  situated  as  to  be  under  the 
control  and  influence  of  another,  such  other  does  not  unduly  or  unfairly 
exercise  that  influence  and  control  over  such  person  for  his  own  advan- 
tage or  benefit,  or  for  the  advantage  or  benefib  of  some  religious  object  in 
which  he  is  interested,  and  call  upon  him  to  give  clear  and  cogent 
proof  that  the  transaction  complainted  of  was  such  a  one  as  the  law  would 
support  and  recognise.  No  doubt  there  is  one  class  of  cases  in  which 
there  being  no  fiduciary  or  quasi  fiduciary  relation  between  the  parties, 
Courts  of  equity  have  interfered  with  contracts  into  which  the  persons 
claiming  relief  have  entered  upon  various  grounds.  But  in  such  cases 
they  have  required  that  the  parties  seeking  that  relief  should  themselves 
establish  their  title  to  relief.  On  the  other  hand,  where  a  fiduciary  or 
quasi  fiduciary  relation  had  existed,  Courts  of  equity  have  always 
placed  the  burden  of  sustaining  the  transaction  upon  the  party  benefited 
by  it,  requiring  him  to  show  that  it  was  of  an  unobjectionable  character 
a'nd  one  which  it  ought  not  to  disturb.  The  matter  before  us  is  not  that 
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of  a  guardian  and  a  ward,  or  of  an  attorney  and  client,  or  of  a  father  and 
son,  or  of  any  of  the  more  commonly  recognized  relations  which  involve 
such  consequences.  But  these  are  not  exhaustive  and  on  this  head  I  may 
conveniently  refer  to  a  passage  from  the  notes  to  Huguenin  v.  Baseley 
(1)  : — "  In  Dent  v.  Bennett  (2),  where  a  gift  obtained  by  a  medical 
attendant  from  his  patient  was  set  aside  by  Lord  Oottenham,  it  was  argued 
upon  the  authority  of  the  civil  law  and  some  reported  cases,  that  medical 
attendants  were,  upon  questions  of  this  kind,  within  that  class  of  persons 
whose  acts,  when  dealing  with  their  patients,  ought  to  be  watched  with 
great  jealousy.  'Undoubtedly ',  observed  Lord  Gottenham,'  they  are  ; 
but  I  will  not  narrow  the  rule,  or  run  the  risk  of  in  any  degree  fettering 
the  exercise  of  the  benefiecial  jurisdiction  of  the  Court  by  any  enumeration 
of  the  description  of  persons  against  whom  it  ought  to  be  most  freely 
exercised."  So  at  another  place  it  is  observed  :  "  The  principle  upon 
which  Courts  of  equity  set  aside  such  donations  has  been  sc  accurately 
stated  by  Sir  Samuel  Eomilly  in  his  argument,  that  Lord  Cottenham, 
[546]  in  the  case  of  Dent  v.  Bennett  (2),  fully  adopted  it.  The  relief, 
observes  his  Lordship,  as  Sir  Samuel  Bomilly  says  in  his  celebrated  reply 
in  Huguenin  v.  Baseley  (1),  (from  the  hearing  of  which  I  received  sc  much 
pleasure  that  the  recollection  of  it  has  not  been  diminished  by  the  lapse 
of  more  than  thirty  years),  'the  relief  stands  upon  a  general  principle, 
applying  to  all  the  variety  of  relations  in  which  dominion  may  be  exercised 
by  one  person  over  another'." 

No  useful  purpose  would  be  served  by  my  travelling  at  length  through 
the  many  authorities  that  are  referred  to  in  the  notes  to  Huguenin  v. 
Baseley  (1),  though  I  may  in  this  connection  conveniently  refer  to  what 
is  said  in  Story's  Equity  Jurisprudence  on  the  same  subject.  In  para. 
234  of  his  "  Equity  Jurisprudence,  "  edited  by  Gregsby,  it  is  observed  : — 
"  For  it  has  been  well  remarked,  that  although  there  is  no  direct  proof 
that  a  man  is  non  compos,  or  delirious,  yet,  if  he  is  a  man  of  weak  under- 
standing, and  is  harassed  and  uneasy  at  the  time,  or  if  the  deed  is  executed 
by  him  in  extremis,  or  when  he  is  a  paralytic,  it  cannot  be  supposed  that 
he  had  a  mind  adequate  to  the  business  which  he  was  about,  and  he  might 
be  very  easily  imposed  upon."  In  paragraph  237  of  the  same  book  it  is 
remarked,  quoting  from  a  judgment  of  Lord  Wynford  : — "  '  But  those  who, 
from  imbecility  of  mind,  are  incapable  of  taking  care  of  themselves,  are 
under  the  special  protection  of  the  law.  The  strongest  mind  cannot  always 
contend  with  deceit  and  falsehood.  A  bargain,  therefore,  into  which  a 
weak  one  is  drawn,  under  the  influence  of  either  of  these,  ought  not  to  be 
held  valid,  for  the  law  requires  that  good  faith  should  be  observed  in  all 
transactions  between  man  and  man.'  And  addressing  himself  to  the  case 
before  him,  he  added,  '  If  this  conveyance  could  be  impeached  on  the 
ground  of  the  imbecility  of  F  only,  a  sufficient  case  has  not  been  made  out 
to  render  it  invalid  ;  for  the  imbocility  must  be  such  as  would  justify  a 
jury,  under  acommission  of  lunacy  in  putting  his  property  and  person  under 
the  protection  of  the  Chancellor.  But  a  degree  of  weakness  of  intellect,  far 
below  that  which  would  justify  such  a  proceeding,  coupled  with  other 
circumstances  to  show  that  the  weakness,  such  as  it  was,  had  been  taken 
advantage  of,  will  be  suffioien  j  to  set  aside  any  important  deed."  Summing 
up  the  doctrine,  Story  remarks  in  para.  238  and  says  : — "  The  rice- 
[547]  trine,  therefore,  may  be  laid  down  as  generally  true  '  that  the  acts 
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and  contracts  of  persons  who  are  of  weak  understandings,  and  who  are 
thereby  liable  to  imposition,  will  be  held  void  in  Courts  of  equity,  if  the 
nature  of  the  act  or  contract  justify  the  conclusion  that  the  party  has  not 
exercised  a  deliberate  judgment,  but  that  he  has  been  imposed  upon,  cir- 
cumvented, or  overcome  by  cunning  or  artifice,  or  undue  influence.'  (But 
the  simple  fact  that  the  intellectual  capacity  of  one  party  to  contract  is 
below  that  of  the  average  of  mankind,  does  not  alone  furnish  sufficient 
ground  for  setting  aside  the  contract).  Tfte  rule  of  the  common  law 
seems  to  have  gone  further  in  cases  of  wills  (for,  it  is  said,  that  perhaps 
it  can  hardly  be  extended  to  deeds  without  circumstances  of  fraud  or 
imposition)  ;  since  the  common  law  requires  that  a  person,  to  dispose 
of  his  property  by  will,  should  be  of  sound  and  disposing  memory,  which 
imports  that  the  testator  should  have  understanding  to  dispose  of  his 
estate  with  judgment  and  discretion  ;  and  this  is  to  be  collected  from  his 
words,  action  and  behaviour  at  the  time,  and  not  merely  from  his  being  able 
to  give  a  plain  answer  to  a  common  question.  But,  as  fraud  in  regard  to 
the  making  of  wills  of  real  estate  belongs  in  a  peculiar  manner  to  Courts 
of  law,  and  fraud  in  regard  to  personal  estate  to  the  ecclesiastical  Courts, 
although  sometimes  relievable  in  equity,  that  part  of  the  subject  seems 
more  proper  to  be  discussed  in  a  different  treatise."  And  there  is  another 
passage  in  para.  239  in  which  it  is  said  : — "On  this  account  Courts  of 
equity  watch  with  extreme  jealousy  all  contracts  made  by  a  party  while 
under  imprisonment ;  and  if  there  is  the  slightest  ground  to  suspect 
oppression  or  imposition  in  such  cases,  they  will  set  the  contracts  aside. 
Circumstances  also  of  extreme  necessity  and  distress  of  the  party,  although 
not  accompanied  by  any  direct  restraint  or  duress,  may,  in  like  manner, 
so  entirely  overcome  his  free  agency  as  to  justify  the  Court  in  setting  aside 
a  contract  made  by  him,  on  account  of  some  oppression,  or  fraudulent 
advantage,  or  imposition,  attendant  upon  it." 

Now  I  might  quote  endless  passages  from  the  judgments  of  learned 
Judges  upon  this  particular  subject  and  from  legal  works  which  have  been 
referred  to,  notably  Pollock  on  Contracts,  at  pages  282  and  578,  but  it  is 
unnecessary  for  me  to  do  so,  because  I  have  shown,  I  think  sufficiently, 
what  a  principle  is  and  what  [548]  the  rule  by  which,  when  the 
question  arises,  cases  of  this  kind  are  to  be  governed.  They  have  been 
recognized  in  India  in  the  Contract. Act,  which  provides  that  every  person 
is  capable  of  contracting,  who  is  of  the  age  to  contract,  and  who  contracts 
of  his  own  free  consent,  which  means  when  his  consent  has  not  been 
obtained  or  caused  by  (1)  coercion,  as  defined  in  s.  15,  or  (2)  undue 
influence  as  defined  in  s.  16,  &o. 

Now  the  expression  "undue  influence"  is  defined  in  s.  16  as  follows: — 

(1)  "  When  a  person  in  whom  confidence  is  reposed,  by  another,  or 
who  holds  a  real  or  apparent  authority  over  that  other,  makes  use  of  such 
confidence  or  authority  for  the  purpose  of    obtaining   an   advantage   over 
that  other,  which,  but   for   such   confidence   or  authority,   he   could  not 
have  obtained." 

(2)  "  When  a  person  whoee  mind  is  enfeebled  by  old    age,   illness,  or 
mental  or  bodily  distress,  is  so  treated  as  to  make  him  consent  to  that,  to 
which,  but  for  such  treatment,  he   would   not   have   consented,   although 
such  treatment  may  not  amount  to  coercion." 

Now  those  two  classes  of  what  is  decribed  as  undue  influence  in 
s.  16  seem  thoroughly  to  cover  the  ground  which  is  recognized  by  the 
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principles  enunciated  in  the  notes  to  Huguenin  v.  Baseley  (1),  and   to  the        1888 
doctrine  promulgated  in  Story's  Equity  Jurisprudence,   to  which  I  have      MAY  18. 
referred.     It  has  not  been  denied,  and,  indeed  Mr.    Ross  would   not  have 
contended  for  so  unsustainable  a  proposition,  that  assuming  there  was  a     APPEL- 
relationship  such  as  that  which   is   contemplated  in  clause  (1),  s.  16  of  the       LATE 
Contract    Act,  or  such   a  quasi   relationship,  once  established,   the  onus       CIVIL 

would  not  rest  upon  the  party  who  held  that   position  towards  the  person         

who  sought  to  avoid  the  deed  to  prove  that  the  transaction  it  embodied  10  A.  335  = 
was  a  fair  and   proper  one.     But  by  way  of  illustration  it  will  not  be  out     8  A.W.N. 
of  place  to  refer  to  the  well-known  case  of  Lyon  v.  Home  (2),  as  showing      (1888)  221. 
to  what  extent  a  Court  of  equity  has    pushed  this  principle.     In  passing, 
I  need  only  say  one   word  with  regard  to  the  case  of  Selby  v.  Jackson  (3) 
quoted  by  Mr.  Boss,  Mr.    Boss  referred  to  it  a?  an  authority  for  the  posi- 
tion   that  though    a    man   may    be   subject  [549]   to  temporary  fits  of 
insanity,  that  during  his  lucid  intervals  he  is  not  incapable  of  making 
a  legal    and    binding    contract.     No    one    doubts    this    and  I  did  not 
require  the    authority  of    Selby  v.    Jackson    to  inform  me    of  it.     The 
only  remark  I  have    to  make  about  that  ease,  is  that  apart  from   the 
finding  of  fact    that  the    plaintiff    was  of    sound  mind  when  he  made 
the  contract,  both    the  Master    of  the  Rolls  and    the  Lord  Chancellor 
in  appeal  were  very  cjearly  of  opinion,  that  the  person  who  was  seeking 
to  avoid  the   contract  itself   was  very  greatly  benefited  by  it.     Reverting 
to  the  case  before   us.  I  then  have  to  see  whether,    looking  to  the   repec- 
tive  positions  of  the  plaintiff  and  the  defendant  and  to  the  facts  relating 
to  the  deed  of  gift  as  a  whole,  the  transaction  is  one  that  should  be  allow- 
ed to  stand.     I  shall  not  repeat  at  length  the  allegations  that  are  made 
by  the  plaintiff  in  his  plaint  and  the  mode  in  which  they  were  met  by  the 
defendant,  but  it    does  seem  to  me  that,  taking  them  in  conjunction  with 
the  proof  on  the  record,  there  was  evidence  to  show  that  when  Gulab  Kuar 
died  leaving  this  property  behind  her,  it  by  some  means  or  another  became 
known  to  the  defendant  that  the  plaintiff  was  the  person  who  was  entitled 
to  that  property,  but  that  he  was  opposed  by    his   wealthy  relative  ;  that 
he  was  helpless    to  resist  them,  being  entirely  without  means,  having  up- 
to  her  death  subsisted  on  his  sister-in-law's  charity  ;  that  he  was  a  poor 
Brahman  and  therefore  likely  to  be  extremely  susceptible  to  the  influence 
of  the  defendant  ;  that  knowing  all  this  the  defendant  got  the  plaintiff  to 
his  house  and  kept  him  there,  and  that   during  the  time  the  quarrels  were 
going  on  between  him  and  his  relatives,  he  did  find  him  with  money,  how 
much  does  not  appear,  though  it  could  not  have  been  any  very  large  sum,, 
tor  the    purpose  of   instructing   pleaders    to  look  after  his  interest  in  the 
mutation  proceedings.     That  the  defendant  was   not  purely  disinterested 
in  his  action  is  obvious  from   the  admitted    fact,   that  on    the  5th  April, 
1885,  a  deed  of  sale  was  executed  by  the  plaintiff  in  favour  of  the  defend- 
ant's   brother  of    half   of   the  property    to     which  he    was  entitled  for 
Rs.  9,500.     Whether  the  consideration  was  or  was    not  paid  is  not  clear, 
though,  on  the  one  hand,  we  have  the  plaintiff's  assertion  that  it  was  not, 
while  the  defendant  on  the  other  has  neither  asserted  nor  proved  that  it 
was.     I  cannot  help   under  such  circumstances  feeling  that  it  was  not  ; 
more  particularly  as  it  can   hardly   be  suggested   that  so   large  a  sum  of 
[550]  money  was  expended  over  the   mutation  proceedings,  which  com- 
menced in  March,    1885,  and  finally  came  to  an  end  by  the  decision  of 
the   Collector  on  appeal  on  the  24th  September,  1885.     Proceedings  of 

(1)  2  Wn.  and  T.  L.  C.  592,         (3)  L.:R.  6  Eq.  655.         (3)  L.  J.  13 .Eq,  249. 
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that  kfbd  would  at  the  outset  only  involve  an  expenditure  of  a  few  hun- 
dred rupees,  and  indeed,  the  defendant  does  not  suggest  that  any  large 
sum  was  advanced  for  the  purpose.  The  matter  therefore  stands  thus, 
that  the  defendant,  a  well-to-do  Brahman  with  no  special  claim  on  him 
to  do  so,  was  entertaining  the  plaintiff  in  his  house  under  the  circum- 
stances described,  and  that  first  in  the  month  of  April,  1885,  a  deed  of  sale 
of  half  of  his  property,  and  afterwads  in  December  of  the  same  year  a 
deed  of  gift  of  the  remaining  half,  is  obtained  from  him,  with  the  result 
that  he  is  left  as  poor  as  he  was  when  he  first  came  into  the  defendant's 
hands. 

Looking  at  all  the  facts,  I  am  constrained  to  the  conclusion  that 
there  was  such  a  relation  in  the  course  of  the  year  1885  between  the 
plaintiff  and  the  defendant  as  casts  uoon  the  latter  the  obligation  of  satis- 
fying us  that  the  transaction  of  December,  1885,  was  an  honest  and 
bona  fide  transaction  and  one  that  we  ought  to  sustain. 

It  is  quite  clear,  as  has  been  said  in  the  authorities  to  which  I  have 
referred,  that  the  more  well-understood  relations  of  guardian  and  ward, 
attorney  and  client,  and  so  forth,  are  not  exhaustive  of  the  relations  in 
respect  of  which  an  obligation  rests  on  the  party,  who  seeks  to  benefit  by 
the  transaction,  of  showing  that  it  was  a  voluntary  bona  fide  and  honest 
one.  Nor  can  it,  in  my  opinion,  be  seriously  suggested  that,  because  the 
defendant  was  not  the  person  in  whose  favour  the  gift  Was  made,  in  the 
sense  that  the  property  was  endowed  to  the  temple  and  did  not  pass  to  him 
personally,  therefore  the  case  is  to  be  regarded  in  a  different  light.  That 
fact  does  not  appear  to  me  to  alter  the  character  of  the  transaction  in  the 
least.  A  priest,  who  takes  advantage  of  his  position  and  unduly  uses  his 
influence  with  another,  whom  he  knows  to  be  susceptible  of  such  in- 
fluence, for  the  purpose  of  inducing  that  other  to  make  a  gift  or  donation 
in  favour  of  a  religious  society  or  institution,  is  bound,if  that  gift  or  donation 
is  afterwards  impeached,  to  show  that  it  was  a  perfectly  bona,  fide  and 
proper  transaction.  Applying  a  like  principle  to  the  present  case,  and 
that  a  rich  Brahman  like  the  defendant  would  have  great  influence  over  a 
[551]  poor  Brahman  in  the  position  of  the  plaintiff  is  abundantly  obvious, 
what  has  the  defendant  proved  ?  I  have  already  said  that  he  has  never 
ventured  into  the  witness-box  nor  has  his  brother,  the  vendee,  under  the 
sale-deed  of  April,  1885.  He  has  put  forward  evidence  to  show  that  in  the 
mutation  proceedings  the  plaintiff  took  an  intelligent  part.  Is  there  any- 
thing very  surprising  in  that.  The  man  wanted  to  get  his  property,  and  it 
would  have  been  an  extraordinary  thing  had  he  not  shown  himself  interest- 
ed in  those  proceedings.  Much  stress  was  laid  by  Mr.  Boss  upon  the  fact 
that  the  cause  of  action  was  originally  stated  in  the  plaint  as  having 
arisen  on  the  15th  February,  1886,  but  that  the  plaintiff  came  in  afterwards, 
and  applied  to  alter  the  day,  because  he  knew  he  would  be  met  with  the 
circumstance  that  on  the  17th  February  he  went  to  the  mutation  depart- 
ment for  the  purpose  of  causing  mutation  of  names  in  favour  of  the  defendant. 
I  confess  I  am  at  a  loss  to  see  what  is  the  force  of  this.  If  a  man  under  the 
influence  of  another  enters  into  a  transaction  of  this  kind  of  course  he  will 
do  all  that  is  necessary  to  carry  it  out  so  long  as  the  influence  was  upon  him. 
It  was  never  suggested  that  before  the  plaintiff  was  turned  out  of  the 
defendant's  house  he  sought  to  repudiate  the  deed  of  gift ;  on  the  contrary 
his  case  is  this,  that  it  was  not  until  he  realized  the  way  in  which  the 
defendant  had  treated  him,  be  came  to  understand  how  he  had  been  strip- 
ped of  his  property.  I  can  only  say  that  upon  a  review  of  all  the  circum- 
stances of  this  case  my  firm  conviction  is  that  the  defendant  did  get  hold 
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of  the  plaintiff,  and  did  take  undue   advantage  of  him  and   his  position  of       1888 
depandance  to  obtain  from  him   the  deed  of  gift.  The  transaction  is,  to  g.ay      JJAY  jg 
the  least  of  it,  a  most  suspicious  one,  and  its  supicious  character  is  signifi- 
cantly enhanced  by  the  circumstance  that  the  defendant  never  dared  to  go     APPEL- 
into  the  witness-box  to  show  how  it  was  that  the  property  was  sold  to       LATE 
his   brother,   how  it  was  that  the  deed  of  endowment  came  about,  and  to 
explain  all  the  other  circumstances,  the  outcome  of  which  was  that  the 
plaintiff  was  left  absolutely  without  a  pice  worth  of  property  or  even  the  10  A.  833 
means  of  bare  subsistence.  8  A.W.N. 

The  case  is  one  that  has  caused  me  very  anxious  thought  and  serious   (1888)  221. 
consideration,  and  if  I  have  come  to  an  erroneous  conclusion,  it  is  not  for 
want  of  having  looked  at  it  in  all  its  aspects.     [552]   The  learned  Subor- 
dinate Judge  who  tried  this  case,   though   portions  of  his  judgment  are    • 
somewhat  obscure,  appears  to  me  to  have  travelled  along  pretty  much 
the  same  line  of  thought  that  I  have  in  dealing  with  the  matter,   and   I 
have   read  his  judgment  several  times.     Having  seen  the  plaintiff  in  the 
box  he  says  of  him  : — "I  think  that  this  man  is  not  a   man  of  ordinary 
intellect ;  he  is  a  weak  man,  and  can  be  easily  induced  ;  the  defendant  is  a 
wealthy   and   well-to-do  Brahman  of  a  temple  in  the  city  ;  he  got  hold  of 
this  man,  and  he  took  him  to  his  house.     The  man  was  much  frightened 
at  the  attitude  of  his  relatives  with  regard  to  the  property  of  his  brother, 
and  that  alarm  was  not  lessened  but  rathar  stimulated  by   the  defendant. 
The  defendant,  supplied  him  with  money  for  the  purposes  of  mutation 
proceedings  and  he  preserved  control  over  him.     He  induced  him  to  tbink 
that  if  he  did  not  put  his  property  out  of  the  reach  of  his  relatives,  they 
would  do  him  some  harm,  and  the  consequence  was  that  half  of  it  was  sold 
and  the  other  half  of  it  went  into  the  endowment."     That  is  the  finding  of 
the  Subordinate  Judge  upon  it,  and  he  has  held  that,  looking  to  the  respective 
positions  of  these  two  men,  namely,  the  well-to-do  Brahman  and  the  tem- 
ple owner  on  the  one  hand,  and  the  impecunious  Brahman  the  plaintiff  on 
the    other,    there  is  no  doubt  that  influence  was  brought  to  bear  on  him, 
and  that  under  the  influence  he  made  the  sale-deed  and  the  deed  of  endow- 
ment.    This  appears  to  me  to  be  the   view  of   the   learned  Subordinate 
Judge,  and  I  cannot  lose  sight  of  the  fact  that  he  had  the  opportunity  of 
seeing  the  plaintiff  in  the  witness-box,  and  he  has  told  us  what  he  thinks 
about  him,  and  what  effect  his  appearance  and  demeanour  had  upon   his 
mind.     I  cannot  but  conclude,  from  what  the  Subordinate  Judge  (who  is  a 
Subordinate  Judge  of  many  long  years  of  experience),  and  for  whose  opi- 
nion I  entertain  a  very  high  respect)  says,  that  this  plaintiff  was  a  man  not 
up  to  the  ordinary  standard  of  intelligence  and  easily  influenced  by  per- 
sons of    stronger  will.     I   think  the  transaction  he  seeks  to  avoid  was  in 
itself  of  so  hopelessly  improvident  a  character,  that  coupled  with  the  other 
facts  in  the  case  it  was  on  the  defendant  to  satisfy  us  by  bis  oath  in  the 
witness-box   chat  it  ought  to  be  sustained.     He  has  not  done  so,  nor  does 
the  evidence  of  his  witness  Harchand  improve  the  matter,  for  it  only  shows 
that  the  draft  of  this  particular  deed  of  gift  had  [533]  been  prepared  by  the 
defendant,  and  that  during  the   whole  time  of  its    being  written  out  the 
plaintiff  was  sitting  at   tbe  elbow  of  the  defendant.  lam   not   prepared  to 
say  that  the  decision  of  the  Subordinate  Judge  was  an  erroneous  decision, 
and  I  therefore  dismiss  the  appeal  with  costs. 
BRODHURST,  J.— I  concur. 

Appeal  dismissed. 
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APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.t  Chief  Justice,  and  Mr.  Justice  Mahmood. 


TOTA  (Defendant)  v.  SARDDL  SINGH  (Plaintiff*)     [1st  June,  1888.] 

Public  ivay — Obstruction  by  building — Suit    by    zemindar   for  removal  of  building  — 
Special  damage — Right  to  sue, 

The  plaintiff  who  is  the  zemindar  of  the  village  brought  an  action  claiming  to 
have  a  chabutra  or  building  erected  by  the  defendant  in  one  of  the  village  roads 
removed.  The  road  in  question  was  a  katcha  road  used  by  the  village  over  which 
the  public  have  a  right,  of  way  and  it  had  been  dedicated  as  a  road  for  the  use  and 
convenience  of  the  general  public.  The  plaintiff  got  a  decree  for  the  removal  of 
the  chabutra  and  the  defendant  appealed, 

Held,  that  the  rule  of  English  law  that  a  member  of  the  public  cannot 
maintain  an  action  for  obstruction  to  a  public  road  without  showing  special 
injury  to  himself  beyond  that  suffered  by  any  member  of  the  public,  does  not 
apply  to  a  zemindar  who  or  whose  predecessor  in  title  had  dedicated  to  the 
pubic  the  road  over  his  zemindari  land.  A  zemindar  in  giving  the  public  right 
of  road  or  way  over  his  land  does  not  give  the  public  or  any  one  else  a  right 
to  interfere  with  the  soil  of  the  road  as  by  erecting  a  building  upon  it.  In  such 
a  case  the  zemindar  has  in  common  with  the  public  the  right  to  use  the  road 
as  a  road  and,  over  and  above  it,  he  has  a  right  to  the  soil  in  the  road,  which  he 
bad  never  given  to  the  public.  In  an  action  of  this  kind,  the  zemindar  does  not 
sue  as  a  guardian  of  the  public  but  in  respect  of  an  interference  with  bis  own 
rights  of  property. 

Baroda,  Prasad  Mustajee  v.  QorachandMu&tafee  (1)  discussed. 

Dovaston  v.  Payne  (2)  R.  v.  Pratt  (3),  Rolls  v.  Vestry  of  St.  George  tlie 
Martyr,  SouthworJc  (4),  and  Goodson  v.  Richardson  (5)  referred  to. 

[R.,  7  O.C.  362  (363) ;  2  N.L.R.  110  (112)  ;  5  M.L.T.  391=6  A.L.J.  539.] 

IN  this  case  the  plaintiff,  Maharaja  Sardul  Singh  of  Kishengarb,  sued 
as  zemindar  and  muafidar  of  the  village  Rilaown  for  the  remov?.!  of  a  cha- 
butra or  building  erected  by  the  defendant,  in  one  of  the  village  roads. 

[554]  The  Munsif  of  Muttra,  holding  that  the  building  complained 
of  was  not  a  recent  construction,  dismissed  the  suit.  In  appeal,  the  learn- 
ed Subordinate  Judge  of  Agra  differing  from  the  Munsif  in  his  view  of  the 
facts  decreed  the  claim. 

In  second  appeal  the  defendant  for  the  first  time  contended,  that  the 
road  being  a  public  thoroughfare,  the  plaintiff  who  had  not  proved  any 
special  damage  to  him  from  the  obstruction  complained  of,  had  no  right 
of  action.  Upon  this  contention  the  following  issues  were  remitted  for 
trial  to  the  lower  appellate  Court,  viz. : — 

1.  Does  the  land  whereon  the  building   in  dispute  is  erected  belong 
to  the  plaintiff  or  is  it  a  public  thoroughfare  ? 

2.  If  the  latter,  has   the  building  erected  by  the  defendant  caused 
any  special  damage  to  the  plaintiff  such  as  would  entitle  him   to   sue   for 
demolition  thereof  ? 

Upon  these  issues  the  lower  appellate  Court  found  that  the  road  passed 
through  and  on  the  land  which  belonged  to  the  plaintiff,  who  is  the  zemin- 
dar and  muafidar  of  the  village,  and  it  was  used  by  the  village,  and  over 


*    Second  Appeal,  No.  2303  of  1886.  from   a  decree   of    Babu   Kasbi   Nath   Biswas 
Subordinate  Judge  of  Agra,    dated   the    15th   December,     1886,  reversing  a   decree   of 
Pandit  Alopi  Praead,  Munsif  of  Muttra,    dated  the  6th  August,  1866. 
(1)  12  W.R.  C.  R.  160.  (2)  2  8m.  L.  C.,  9th  Ed.,  154. 

(3)  4  E.  and  B.  860.  (4)  14  Gb.  D.  765.         (5)  L.R.  9  Cfa.  231, 
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it  the  public  have  a  right-of-way  ;  that  it  had  been  dedicated  as  a  road  for 
tha  use  and  convenience  of  the  public,  and  the  plaintiff  has  not  suffered 
any  greater  damage  than  any  one  of  the  public. 

Munshi  Madho  Parshad,  for  the  appellant. 

The  Hon'ble  Pandit  Ajudhia  Nath  and  Munshi  'Kashi  Parshad,  for 
the  respondent. 

JUDGMENTS. 

EDGE.  CJ. — In  this  case  the  plaintiff  brought  an  action  claiming  to 
have  a  chabutra  or  building  which  had  been  erected  by  the  defendant  on 
one  of  the  village  roads  removed.  The  plaintiff  is  the  zemindar.  The 
road  in  question  is  a  katcha  road  used  by  the  village  and  over  which  the 
public  have  a  right-of-way.  The  lower  appellate  Court  found  that  the 
road  passed  through  and  on  the  land  which  belonged  to  the  plaintiff,  zemin- 
dar, and  that  it  had  been  dedicated  as  a  road  for  the  use  and  convenience 
of  the  general  public.  The  lower  appellate  Court  gave  a  decree  for  the 
removal  of  the  chabutra,  and  the  defendant  has  appealed. 

Pecuniarily  the  plaintiff  has  not  suffered  any  greater  damage  than 
any  one  of  the  public,  as  has  been  found.  It  is  contended  [555]  here, 
on  the  authority  of  two  cases  decided  in  Calcutta  and  one  case  decided  in 
this  Court,  that  the  action  is  not  maintainable  without  proof  of  special 
damage.  In  the  first  case,  Baroda  Pershad  Mustafi  v.  Gora  Chand 
Mustafi  (1),  Sir  Barnes  Peacock  held  that  the  person  who  had  dedicated 
the  road  could  nob,  any  more  than  any  other  member  of  the  public,  main- 
tain an  action  for  the  obstruction  of  the  highway  without  showing  special 
damage.  It  is  quite  plain  that  according  to  the  law  of  England  and  the 
law  here,  as  laid  down  in  these  cases,  a  member  of  the  public  cannot  main- 
tain an  action  of  the  kind  without  proving  a  special  injury  to  himself 
beyond  that  suffered  by  the  public.  I  do  not  think  that  this  rule  of  law 
applies  to  the  case  of  a  zemindar,  who,  or  whose  predecessor  in  title,  had 
dedicated  to  the  public  the  road  over  the  zemindar's  land.  When  a  land- 
holder in  England  or  zemindar  here  gives  the  public  a  right  of  road  or 
way  over  his  land,  he  only  dedicates  or  gives  the  public  a  right  to  use  the 
road  for  the  purposes  of  a  road.  He  does  not  give  the  public  or  any  one 
else  a  right  to  interfere  with  the  soil  of  the  road,  as  for  instance,  by  building 
a  house  upon  it  or  turning  the  road  into  a  garden.  In  the  case  decided  by 
Sir  Barnes  Peacock  that  learned  Ju3«e  seemed  to  think  that  if  the  plaintiff 
in  that  case  were  allowed  to  maintain  his  action,  all  the  public  would  have 
a  general  right  to  maintain  an  action  against  the  defendant.  I  think  that 
learned  Judge  overlooked  the  distinction  between  the  rights  of  the  public 
and  the  rights  of  the  zamindar.  The  right  of  the  public  to  go  along  the 
road  and  use  the  road  aa  a  road  was  a  right  which  the  zemindar  also  had. 
The  zemindar  beyond  the  public  had  a  right  to  the  soil  in  the  road  which 
he  had  never  given  to  the  public,  so  that,  in  an  action  of  this  kind,  the 
zemindar  is  suing  not  as  a  guardian  of  the  public  as  was  suggested  by 
Sir  Barnes  Peacock,  but  in  respect  of  an  interference  of  his  own  rights  of 
property. 

The  other  Calcutta-  case,  Bhugeeruth  Dass  Koyburto  v.  Chundee  Churn 
Koypurto  (2)  is  merely  an  authority  because  it  follows  the  rule  laid  down 
by  Sir  Barnes  Peacock.  In  the  case  of  Karim  Baksh  v.  Budha  (3)  this 
Court  merely  applied  the  rule  of  English  law,  that  is,  that  an  ordinary 
member  of  the  public  could  not  maintain  [556]  an  action  for  the  obstruction 
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1888       of  a  highway  unless  he  has  sustained  some   damage  peculiar  to  himself. 
JUNE  1.     The  rule  of  English  law  is  one  founded  on  common  sense.     It  is  that  when 

a  road  is  dedicated  to  the  public,   the  public  have  only  got  a   right  to  use- 

APPEL-     the  road  for  the  purposes  for  which  id  has  been  dedicated,  leb  it  be  a  cart 

LATE       road,  or  a  road  for  riding  on  or  a  road  for  walking  on. 

ClVIL.  I  asked  Mr.  Madho  Prasad  who  appears  for  the  appellant  whether, 

if  in  this  case  the  defendant  had  built  a  row  of  houses  on  the  site  of  the 

10  A.  853    road,  the  zemindar  could  not  maintain  his  action.     He  was  compelled  to 

8  A.W.N.    say  that  he  could    not.     I  asked    him  whether    if  the    defendant  had 

U888j  263.   ploughed  up  the  road  and  converted  it  into  a  grove,  or  a  market  garden, 

the  zemindar  could  not  maintain  the  action,  and  he  said  that  he  could 

not.     The  authorities  which  would  apply  in  England  in   a   case  of  this 

kind  are  to  be  found  in  the  notes  to  Dovaston  v.  Payne  (l).     One  of  those 

cases  is  the  case  of  B.  v.  Pratt  (2).  There  are  also  quite  recent  cases  which 

show  the  principle  of  the  English  law  on  this  point.     I  may  refer  to  Rolls 

v.    Vestry   of  St.    George   the  Martyr,   Southwark    (3).   and    Goodson  v. 

Richardson  (4).     That   the  zemindar   who  dedicates  a  road   to  the  public 

does  not  part  with  his  property  in  the  soil  of  the  road  and   his  right  to 

use  the  site  of  the  road  for  any  purposes  he  pleases  on  the  abandonment 

.     of  the  road,  if  shown  very  clearly  by  the  judgment  of  Mr.  Justice  Oldfield 

and  my  brother  Mahmood  in  Nehal  Chand  v.  Azmat  Ali  Khan  (5).     It 

appears  to  me  that  a  zemindar,  like  the  plaintiff  here,  does,  as  a  matter  of 

fact,  suffer  an  injury  peculiar  to  himself  when  one  of  the  public  builds 

upon  the  site  of  the  road  dedicated  by  the  zemindar  to  the  public.     I  do 

not  put  it  on  this  ground.  I  put  it  on  the  wider  ground  that  he  is  entitled 

to  maintain  his  action,  not  as  ona  of  the  public,  but    as    a    zemindar 

for  interference  with  his  own  rights  of  property. 

I  thick  that  the  appeal  should  be  dismissed  with  costs. 

MAHMOOD,  J. — I  am  of  tne  same  opinion,  but  as  it  is  a  case  which, 
by  reason  of  my  order  of  the  20th  June,  1887,  was  remanded  to  the  lower 
appellate  Court,  and  again,  by  my  order  of  the  22nd  November,  1887, 
was  referred  to  a  Division  Bench  consisting  [557]  of  two  Judges,  I  wish 
to  give  an  expression  to  my  own  views  as  to  the  reasons  why  I  have  arriv- 
ed at  the  same  conclusion  as  the  learned  Chief  Justice. 

In  doing  so,  I  dc  not  wish  to  travel  upon  the  ground  on  which  the 
learned  Chief  Justice  has  done,  so  far  as  English  law  has  a  bearing  upon 
the  case. 

The  land  to  which  the  litigation  relates  admittedly,  as  it  has  been 
found,  forms  a  road  site  within  the  precincts  of  the  village  which  is  the 
property  of  the  plaintiff,  and  such  road  is  used  by  the  public  for  purposes 
of  transit.  There  can  be  no  doubt,  as  was  held  by  me  with  the  approval 
of  my  brother  Straight  in  a  recent  case,  Ramphal  Rai  v.  Raghunandan 
Prashad  (6),  that  where  the  only  right  claimed  is  one  in  common  with  the 
public,  in  respect  of  the  right-of-way  through  a  public  thoroughfare,  the 
plaintiff  could  not  maintain  an  action  unless  he  proved  special  damage,  or 
(to  use  a  more  modern  phrase)  injury  particular  to  himself,  that  is  to  say, 
o?er  and  above  such  injury  as  is  sustained  by  him  in  common  with  the 
public  at  large.  In  that  case  the  plaintiff  was  not  the  zemindar  of  the 
village  but  a  lessee  from  him,  and  the  obstruction  which  he  sought  to  re- 
move was,  as  a  matter  of  fact,  found  to  have  been  antecedent  to  the  time 


(1)  2  Smith's  Leading  Cases,  p.  154. 

(3)  L.B.  14  Cb.  D.  785.  (4)  L.R.  9  C.D.  221 

16)  10  A.  493  (- A.W.N.  (1888),  205.) 
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when  he  obtained  the  lease,  and  my  brother  Straight  and  I  held  that  whilst 
there  was  nothing  to  show  that  the  plaintiff's  lessor  had  any  right  to  the 
land  to  which  the  litigation  related,  the  lease  itself  was  also  silent  in  res- 
pect of  giving  any  right  to  the  plaintiff  lessee,  to  maintain  any  action  in 
respect  of  encroachments  on  the  land.  I  refer  to  that  case  in  order  to 
guard  myself  against  being  understood  as  laying  down  any  rule  of  law  in 
this  case  which  would  be  in  conflict  with  what  I  laid  down  in  the  case  to 
which  I  have  just  referred. 

Now  I  confess  that  I  have  long  entertained  serious  doubts  whether 
the  rule  of  the  English  law  of  torts  which  in  cases  of  obstructions  of  a 
public  way  requires  proof  of  special  damage,  as  a  condition  precedent  to 
the  maintaining  of  an  action  such  as  this,  is  a  rule  of  law  in  itself  justifi- 
able upon  juristic  grounds,  or  adapted  to  the  conditions  of  life  in  British 
India,  but  in  the  course  of  my  own  judgment  in  the  case  to  which  I  have 
referred,  I  have  adopted  [558]  the  rule  of  English  law  out  of  deference  to 
the  rulings  which  I  cited  in  that  case. 

That  case,  however,  is  distinguishable  from  the  present  upon  the 
point  to  which  the  learned  Chief  Justice  has  referred,  namely,  that  here 
the  status  of  the  plaintiff  is  not  merely  that  of  an  ordinary  member  of  the 
public  entitled  to  pass  through  the  road,  but  the  plaintiff  is  admittedly 
the  zemindar  of  the  village  and,  as  such,  the  owner  of  the  land  whereon 
lies  the  road.  I  think  that  in  a  case  of  this  kind  the  status  of  the  plain- 
tiff would  be  higher  than  that  of  an  ordinary  member  of  the  public,  pro- 
vided he  has  a  subsisting  right  of  ownership  pure  and  simple,  or  what  I 
may  analogically  call,  a  right  of  reversion  to  the  land  used  as  a  public  road. 
That  the  land  is  within  the  four  corners  of  the  mahal  is  admitted  on  all 
hands,  and  that  of  the  mahal  the  plaintiff  is  the  owner  is  also  admitted, 
and  all  that  has  been  found  against  him  is  that  the  land  is  used  for  pur- 
poses of  a  public  way.  I  think,  as  the  learned  Chief  Justice  has  pointed 
out,  the  position  of  a  person  holding  such  a  right  is  to  be  distinguished 
from  that  of  an  oridinary  passer-by  or  traveller  ;  that  even  adopting  the 
strict  rule  of  English  law  as  to  proof  of  special  damage  being  necessary 
in  the  case  of  an  ordinary  passer-by,  such  a  rule  would  not  apply  to  the 
case  of  a  person  such  as  the  present  plaintiff.  The  reasons  for  this  dis- 
tinction are,  of  course,  clear,  namely,  that  so  long  as  the  strip  of  land 
called  the  public  road  in  this  litigation  forms  part  of  the  mahal,  it  may 
at  some  time  or  other  cease  to  be  a  public  way,  or,  by  reason  of  such 
other  changes  as  time  or  the  administration  of  the  revenue  authorities 
might  bring  about,  may  be  cultivated  again,  and,  as  such,  it  would  no 
doubt  come  back  to  the  zemindar,  namely,  the  plaintiff.  It  is,  therefore, 
scarcely  possible  to  say  that,  with  rights,  such  as  the  plaintiff  has  in  the 
land,  he  did  not  suffer  any  particular  injury  by  reason  of  the  trespass  of 
which  he  complained  in  the  suit. 

In  this  view  the  road,  though  available  to  the  public  for  purposes  of  tran- 
sit,forms  part  and  parcel  of  the  mahal,  but  this  view  is  hampered  by  the  ratio 
decidendi  adopted  in  more  than  one  case  by  this  Court.  These  cases  were 
referred  to  in  my  judgment  in  the  Full  Bench  case  'ol  Naimat  Alt  v.  Asmat 
Bibi  (1).  One  of  those  [559]  cases  was  the  case  of  Sahib  Ram  v.  Eishen 
Sm07i(2), where  the  majority  of  the  Court  held  that  the  portion  of  the  abadi 
or  populated  area  of  the  village  did  not  form  part  of  the  rights  of  a  co-sharer, 
and  the  other  case  was  that  of  HazariLal  v.  Ugrah  Rai  (3)  in  which  it  was 
held  that  sir  land  did  not  form  an  essential  part  of  the  zemindari  share  of  a 
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1888        co-sharer.     Both  these  rulings,  however,  proceed   upon  a  ratio  decidendi 

JUNE   l,     which  as    Pandit  Ajudhia  Nath  has,  I  think,    rightly    pointed  out,  was 

practically  overruled  by  the  whole  Court  in  Niamat  Alt  v.  Asmat  Bibi  (1)  to 

APPEL-      which  I  have  referred,  because  there  the  Court  held  that  grove-land  does 

LATE       form   part  of  the    zemindari    rights.     Here  the  road    formed  part  of  the 

ClVIL       zemindari  rights  of  the  plaintiff,  and  his  interest  in  such  land  was  the  right 

'      and  possibility  of  making  the  land  available  to  him  for  agricultural  or  other 

10  A.  553=    purposes,  and  his  status  is  higher  than  that  of  an  ordinary  person    main- 
8  A.W.N.    taining  an  action  with  regard  to  what  would  otherwise  be  a  public  nuisance. 
41888)263;    So  far  as  the  plaintiff  is  concerned  it  is  not  merely  a  public  nuisance,  for 
he  has  suffered  special  injury. 

For   these   reasons  I  concur  in  the  order  made  by  the  learned  Chief 
Justice. 

Appeal  dismissed. 


10  A.  559  =  8  A.W.N.  (1888)  249. 
MATRIMONIAL  JURISDICTION. 

Before  Sir  John  Edge,   Kt.t  Chief  Justice,   Mr.  Justice  Brodhurst 
and  Mr.  Justice  Mahmood. 


CULLEY  (Plaintiff)  v.  GULLET  AND  OTHERS  (Defendants).* 
[16th  June,  1888.] 

Suit  for  .dissolution  of  marriage— Decree  made  by  District  Judge— Confirmation  by 
High  Court— Application  by  pttitioner  arid  respondent  that  decree  should  not  be 
made  absolute— Act  IV cf  1869  (The  Indian  Divorce  Act},  ss-  16,  17. 

ID  a  suit  for  divorce  by  the  husband  as  petitioner  against  his  wife  and  another 
person  as  co-respondent,  the  court  of  the  Judicial  Commissioner  of  Oudb,  where 
the  suit  was  instituted,  passed  a  decree  nisi,  and  the  record  of  the  case  was 
forwarded  to  the  High  Court  for  confirmation  under  s.  17  of  the  Indian  Divorce 
Act.  The  petitioner  and  the  respondent,  his  wife,  also  forwarded  to  the  High 
Court,  through  the  Registrar  of  the  Court  of  the  Judicial  Commissioner  a  petition 
in  which  they  expressed  their  intention  of  living  together  as  man  and  wife  and 
asked  the  Court  not  to  make  the  decree  absolute.  On  the  2nd  June,  the  case 
came  before  the  Court,  when  an  order  fS60]  was  passed  that  it  should  stand  over 
for  a  fortnight  to  enable  the  petitioners  to  appear  in  person  or  by  pleader.  At  the 
adjourned  hearing  both  the  petitioner  and  the  respondent  were  represented  by 
one  vakil,  and  he  prayed  the  Court  not  to  make  the  decree  nisi  absolute. 

Held,  by  Edpp,  C.J.,  and  Brcdburst,  J.,  that  the  Court  should  accede  to  the 
prayer  of  the  petition  and  not  make  absolute  the  decree  passed  by  the  Judicial 
Commissioner  of  Oudh. 

Further,  that  a  suit  fora  divorce  is  to  be  dealt  with  like  all  other  cases  bet- 
ween private  litigants,  and  therefore  the  High  Court  should  not  make  a  decree 
nisi  absolute  without  a  motion  being  made  to  it  to  that  effect. 

Held,  by  Mahmood,  J.,  that  proceedings  in  a  Divorce  Court  are  quasi  criminal 
and  that  they  are  governed  by  rules  in  many  respects  vastly  different  from  these 
which  govern  ordinary  oivil  litigation,  especially  in  the  matter  of  compromise 
or  mutual  agreement  between  the  parties. 

Held,  further,  that  as  in  the  Indian  Divorce  Act  no  express  power  is  given  to 
the  parties  to  the  suit  to  prevent  a  decree  nisi  passed  in  it  by  the  District  Judge 
from  being  made  absolute,  the  principles  of  the  practice  of  the  English  Divorce 
Act  in  such  a  matter  might  well  be  followed  and  an  order  be  made  at  the  deeire 

*  Case  for  confirmation   under  a.  17  of  the  Indian    Divorce   Act  (IV  of  1859)  of  a 
decree  nisi  passed  by  the  Judicial   Commissioner  of  Oudh,  dated  1st  December,  1837. 

(1)  7  A,  626. 
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of  both  parties  staying  the  proceedings  in  the  cause  and  not  setting  aside  the  1888 

decree  nisi  which  cannct  be  done.     Lewis  v.  Lewis  (ll  referred  to.  JUNF  IB 

£F.,  6M.L.T.  96(97)-6  A.L.J.    793  =  31  A.  511  =  3  Ind.  Cas.  969;  R..  (1911)  1  M.  - 

W.N.    107  (109)=-9  M.L.T.    125  =  8  Ind.  Gas.  694  =  21   M.L.J.    528^34  M.  339  MATRI- 
,340,;2L.B.R.67(69,.] 


THE  facta  of  this  case  are  stated  in  the  judgment  of  the  Court.  JURISDIO 

Pandit  Sundur  Lai,  for  the  petitioner  and  the  respondent.  TION 

JUDGMENT.  ,„--„_ 

EDGE,  C.J.  —  In  this  case  the  petitioner  Ernest  Augustus  Culley,  8  A.  W.N. 
brought  this  suit  to  the  Court  of  the  Judicial  Commissioner  of  Oudh  against  (1888)  249. 
his  wife  Elizabeth  Anne  Culley,  who  was  the  respondent,  and  two  men  as 
co-respondents:  The  petitioner,  on  the  1st  December,  1887,  obtained  from 
the  Judicial  Commissioner  a  decree  nisi  and  a  decree  for  Ra.  100  damages 
against  one  of  the  co-respondents.  The  record  was  forwarded  to  this 
Court,  this  being  the  Gourd  which  has  jurisdiction  to  make  the  decree 
absolute.  The  second  of  June  of  this  year  was  the  date  fixed  for  the 
hearing  of  the  application  to  make  the  decree  absolute,  that  date  being 
more  than  six  months  from  the  date  of  the  decree  nisi.  The  peti- 
tioner and  the  respondent  forwarded  through  the  Registrar  of  the  Court 
of  the  Judicial  Commissioner  to  this  Court  a  joint  petition  in  which  they 
expressed  their  intention  of  living  together  again  as  man  and  wife  and 
asked  this  Court  not  to  make  the  decree  absolute.  The  case  came  on 
before  us  on  2nd  June,  when  we  passed  an  order  that  the  case  should 
stand  over  for  fourteen  days  to  enable  the  petitioner  [561]  to  appear  in 
person  or  by  pleader.  A  telegram  had  been  received  which  purports 
to  come  from  the  petitioner  which  stated  chat  he  intended  to 
appear  by  a  pleader  out  of  respect  to  the  Court.  This  morning,  on  the 
case  being  called  on  Pandit  Sundar  Lai  appeared  for  the  petitioner  and 
for  the  respondent,  and  on  their  behalf  asked  us  not  to  make  the  decree 
nisi  absolute.  I  would  have  had  no  difficulty  as  to  the  course  to  be 
pursued  if  it  had  not  been  for  a  doubt  entertained  by  one  of  my  brothers 
on  the  Bench.  In  my  opinion,  we  should  deal  with  this  as  with  all  other 
cases  between  private  litigants,  and  this  Court  should  not  go  out  of  its 
way  and  uninvited  pass  a  decree  without  any  motion  being  made  to  this 
Court.  In  fact,  here  the  two  parties  who  are  the  persons  most  interested 
in  the  matter,  namely,  the  husband  and  wife,  ask  us,  by  holding  our  hand, 
not  to  dissolve  the  marriage  which  they  are  willing,  should  continue.  I 
cannot  understand  why  they  should  be  in  a  worse  position  by  appearing 
before  us  with  such  a  request  than  they  would  have  been  if  they  had  gone 
on  and  cohabited  after  the  passing  of  the  decree  nisi  and  brought  that  fact 
to  the  notice  of  the  Court.  The  decree  nisi  does  not  dissolve  the  marriage 
till  the  decree  has  been  made  absolute,  and,  indeed,  not  until  the  time  has 
elapsed  for  an  appeal  to  the  Privy  Council,  or  in  the  case  of  an  appeal, 
until  it  has  deen  decided,  and  until  then  the  parties  continue  to  be  for  all 
purposes  man  and  wife.  For  instance,  if  the  petitioner  or  respondent  in 
this  case,  before  the  marriage  was  actually  dissolved,  should  marry 
another  person,  be  or  she  would  be  liable  to  be  convicted  of  bigamy.  If 
they  came  together  after  the  decree  nisi  and  cohabited  before  the  marriage 
was  absolutely  dissolved,  the  petitioner,  by  cohabiting  with  the  respon- 
dent, would,  in  my  opinion  condone  the  adultery  which  was  the  basis 
of  the  decree  nisi.  It  has  been  suggested  that  it  is  our  duty  to  go  on  and 
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1888  consider  the  case  on  the  merits,  that  is,  on  the  evidence  on  the  record  of 
JUNE  16.  the  Court  below,  and  if  satisfied  with  that  evidence,  to  make  the  decree  nisi 
absolute.  That  is,  that  although  the  wife  has  repented,  and  although  the 
HATRI-  husband  is  willing  to  condone  the  adulterous  acts  of  his  wife  and  to  take  her 
MONIAL  back  to  live  with  him,  we,  as  a  Court  of  Justice,  are  bound,  contrary  to  the 
JUBISDIC-  w^8nes  °f  fcb0  Parties,  to  pass  a  decree  dissolving  the  marriage  between  the 
parties,  who  are  willing  that  the  marriage  state  should  continue.  Reference 
has  been  [562]  made  to  capital  cases  in  which  the  Court  has  to  consider 
10  A.  539=  even  in  the  absence  of  the  parties  whether  the  capital  conviction  should  be 
8  A..W.N.  confirmed  and  the  capital  sentence  carried  out.  That  provision  as  to  the 
(1888)  219.  confirming  by  the  Court  of  capital  convictions  is  one  which  has  been  made 
by  statute  for  the  protection  of  the  subject  as  against  the  Crown.  lean- 
not  see  how  the  duties  of  the  Court  in  criminal  cases  can  throw  any  light 
on  the  duties  of  the  Court  in  civil  actions  inter  paries."  References  have 
been  made  to  the  Ajmere  Act  with  which  I  am  not  familiar.  I  understand 
from  what  has  passed  here  that  it  is  an  act  which  enables  the  judicial 
authorities  in  Ajmere  to  invoke  the  assistance  of  this  Court  on  questions 
of  law  which  may  arise  before  it.  Similar  powers  are  given  to  the  Judges 
of  Small  Cause  Courts.  In  the  Ajmere  Act  it  is  expressly  provided  that  the 
parties  need  not  appear.  I  assume  the  person  who  framed  the  Act  thought 
there  was  a  necessity  for  that  provision.  Even  if  these  words  were  in  the 
Act  or  not,  I  fail  to  see  bow  the  duties  of  the  Court  under  the  Ajmere  Act 
references,  Small  Cause  Court  Act  references,  and  references  under  the 
Stamp  Act  can  apply.  The  object  of  those  references  is  that  this 
Court,  as  the  highest  judicial  authority  in  these  Provinces,  should, 
when  called  on,  assist  those  holding  judicial  offices  in  Ajmere  or  these 
Provinces  by  expressing  the  opinion  of  this  Court  when  a  difficulty 
arises.  In  looking  at  the  Divorce  Act,  I  find  that  by  s.  16,  in  a  case 
in  which  a  High  Court  has  itself  passed  a  decree  nisi,  it  provides 
that  the  High  Court  shall  fix  a  time  after  the  expiry  of  which  the 
decree  absolute  may  be  made,  and  it  is  expressly  provided  that,  if  the 
petitioner  does  not  apply  within  a  reasonable  time  to  make  the  dec- 
ree absolute,  the  High  Court  may  dismiss  his  suit.  It  would  certainly  be 
complimentary  to  the  Courts  of  the  District  Judges,  and  hardly  so  to  the 
High  Court,  to  hold  that  in  &  case*  of  a  decree  nisi  having  been  passed  by 
the  High  Court,  the  petitioner  would  have  to  make  an  application  to 
make  his  decree  absolute,  whilst  if  he  had  gone  to  the  District  Court 
and  got  a  decree  nisi,  he  need  take  no  further  trouble,  as  the  High 
Court,  if  merits  appeared  on  the  record,  would  be  bound  to  make  his 
decree  absolute.  I  have  no  doubt  but  that  we  ought  to  accede  to  this 
application,  and  that  it  is  an  application,  which  in  the  interests  of  justice 
and  morals  we  should  accede  to.  Suppose  we  make  the  decree  absolute, 
what  would  be  the  effect  [563]  after  the  time  had  expired  for  presenting 
an  appeal  to  the  Privy  Council  ?  The  parties  having  ceased  to  be  man 
and  wife  could  go  next  day  and  be  re-married.  In  the  meantime  by  passing 
a  decree  absolute  here,  we  would  be  keeping  these  parties  in  suspense,  and 
effect  in  the  end  no  possible  object,  except  that  for  a  short  time  these 
persons,  who  wish  to  continue  as  man  and  wife,  would  cease  to  be  man 
and  wife.  In  my  opinion,  the  only  order  we  should  pass  is  that  we  do 
not  make  absolute  the  decree  of  the  1st  December  1887. 
BRODHURST,  J. — I  entirely  concur. 

MAHMOOD,  J. — As  the  learned  Chief  Justice  has  referred  in  his 
judgment  to  certain  difficulties  which  I  suggested  in  the  course  of  the 
argument  of  the  learned  Pandit,  who  appears  on  behalf  of  both  the 
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petitioner    and  the  respondent,    I  must  confess    that,  without  concurring 

in  all  that  has  fallen  from  his    Lordship,  as  to  the  nature  of  a  decree  nisi     JUNE  16. 

in   a    divorce  case  and  the  rules  applicable  thereto,   I  ma  willing  to  adopt        _ 

the    conclusion  at  which  he  has  arrived  as  to  the  order  to    be  passed  in     MATRI- 

this  case.     I  am  glad  to  be  able  to  concur  in  that  order,  as  it  seems  tome     MONIAT. 

to  be  consistent  with  the  general  principles  upon  which  the  law  of  marriage 

should    proceed.     But    since  it  was  owing  to  my  dtoubts  that  the  learned  J^RISDIC- 

Pandit  had  to  be  heard  in  support  of    the    application    of  the  28th  May,       TION. 

1888,  whereby  the  petitioner  Ernest  Augustus    Culley  and  his  wife  Eiiza- 

beth  Anne  Culley,  respondent,    jointly    pray    that    the  decree  nisi  of  the 

1st  December,  1887,  be  not  confirmed,  I   am    anxious  to  explain  the  diffi- 

culties of  law  which  I  have  felt  in  the  case,  though  I  have  out  of  deference    (1888' 

to    the  learned  Chief  Justice  and  my  brother  Brodhurst  concurred  in  the 

order  which  they  have  made. 

This  case  is  governed  by  the  Indian  Divorce  Act  (IV  of  1869),  and 
8.  7  of  that  enactment  expressly  lays  down  that  so  far  as  possible  the  Courts 
shall  "  in  all  suits  and  proceedings  hereunder  act  and  give  relief  on 
principles  and  rules  which,  in  the  opinion  of  the  said  Courts,  are  as  nearly 
as  may  be  conformable  to  the  principles  and  rules  on  which  the  Court  for 
Divorce  and  Matrimonial  Causes  in  England  for  the  time  being,  acts  and 
gives  relief."  This  being  so,  the  principles  of  the  English  law  of  marriage 
and  divorce  cannot  be  lost  sight  of  in  such  cases,  and  so  far  as  I  know 
those  priuci-  [564]  pies,  I  have  no  hesitation  in  saying  that,  because  that  law 
does  not  recognise  marriage  as  a  simple  civil  contract,  as  some  other  systems 
take  it  to  be,  therefore  proceedings  in  the  Divorce  Court  cannot  be  regarded 
as  an  ordinary  civil  litigation  wherein  private  rights  only  are  concerned, 
and  wherein  it  rests  with  the  parties  to  deal  with  their  rights  as  they  like  by 
mutual  consent  or  otherwise.  For  instance,  a  litigation  such  as  this  which 
aimed  at  dissolution  of  a  valid  marriage  is  not  dependent  for  its  results  on 
the  wishes  of  either  the  husband  or  the  wife,  nor  can  a  decree  for  dissolu- 
tion of  marriage  be  passed  even  if  the  co-respondent  agrees  with  the  husband 
and  the  wife  thac  such  should  be  the  case.  The  notions  of  the  English 
Ecclesiastical  law  are  the  foundation  of  this  rule,  and  not  only  has  that 
rule  been  adhered  to  by  the  Court  in  England  ever  since  dissolution  of 
marriage  (that  is,  divorce  a  vinculo)  was  made  lawful  in  that  country,  but 
express  provisions  for  the  intervention  of  third  parties,  have  been  made  by 
the  English  legislature,  and  the  principles  of  that  legislation  have  in  the 
main  been  imported  into  this  country  by  the  Indian  Divorce  Act  which 
governs  this  case.  In  England,  not  only  any  person  may  intervene  in  a 
divorce  suit,  but  the  Queen's  Proctor,  an  especial  officer  appointed  for  the 
purpose,  has  especial  duties  assigned  to  him  for  intervention  in  such  liti- 
gation in  order  to  prevent  the  parties  from  securing  by  mutual  consent  or 
otherwise  such  results  as  would  be  opposed  to  the  English  law  of  marriage 
and  divorce.  That  the  same  principles  are  recognised  by  the  Indian 
Divorce  Act  seems  to  me  to  be  apparent  from  the  provisions  of  s.  12  and 
the  second  paragraph  of  s.  16  of  the  same  enactment,  and  the  rest  of  the 
Act  is  consistent  with  this  interpretation. 

Now  it  being  an  undoubted  proposition  of  the  English  law  of  divorce  . 
and  of  the  Indian  Divorce  Act  that  the  mutual  consent  of  the  parties  to  a 
litigation  which  aims  at  obtaining  a  decree  nisi  cannot  by  dint  of  such 
mutual  agreement  or  compromise  secure  such  a  decree,  it  occurred  to  me 
as  a  difficult  question,  whether  in  a  converse  case  the  mutual  consent  of 
the  parties  can  undo  the  effects  of  a  decree  nisi  which  one  of  them  has 
already  obtained.  In  other  words,  I  entertain  serious  doubts  whether 
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1888  such  a  decree  can  be  nullified  by  consent  of  the  parties  to  such  a 
JUNE  16.  decree. 

[565]  To  this  question  no  express  answer  is  furnished  by  the  Indian 

MATHI-     Divorce  Act.     S.  16  of  the    enactment    provides  that    every    decree  for 

MONIAL    ^i8s°lu^on  °f  marriage  shall  be  in  the  first    instance  a  decree  nisi,  not  to 

be  made  absolute  till  after  the  expiration  of  six  months  or  more,  within 

which  period  any  person  may  intervene  in  the  cause,    and  the  section  goes 

TION.       on  to  provide  inter  alia  that  "  whenever  a  decree  nisi  has  been  made,  on 

the  petitioner  fails  within  a  reasonable  time  to  move  to  have  such  a  decree 

i  w         m&de  absolute,  the  High  Court  may  dismiss  the  suit."     This  last  provision 

'  no  doubt  supports  the  view  that  a  petitioner  who   has  obtained  a  decree 

nisi  might  by  inaction  prevent  that  decree  from  being  made  absolute,  the 

result  of  which  might  be  the  dismissal  of  the  suit.     But  it  must  in  the 

first  place  be  remembered  that  the  provision  of  the  law  in  this  behalf  is 

not  imperative,  and  in  the  next  place  that  it  is  easy  to  conceive  cases  in 

which  the   Court  would  in  the  exercise  of  its  discretion  be   justified  in 

making  the  decree    absolute,    notwithstanding  the  absence  of  any  motion 

on  behalf  of  the  petitioner  to  obtain  that  result.     There  are,  I  believe, 

English  cases  support  this  view,  but   I  consider  it   unnecessary  to  pursue 

the  subject  further,  because  under  the  Indian  Divorce  Act,  the  provision 

which  I  have  quoted  is  limited  to  decrees  nisi  passed  by  the  High  Court. 

That  that  provision  is  not  applicable  to  decrees  nisi  passed  by  District 
Judges  is  clear  from  the  terms  of  s.  17  of  the  Act,  in  which  no  such  oro- 
vision  as  that  I  have  quoted  finds  place,  and  the  distinction  is  all  the  more 
noticeable  because  the  last  part  of  the  section  contains  provisions  for  inter- 
vention of  third  persons,  "during  the  progress  of  the  suit  in  the  Court  of 
the  District  Judge,"  whilst  the  provisions  of  the  second  paragraph  of 
s.  16,  applicable  to  decrees  nisi  passed  by  the  High  Court,  prescribe  the 
period  of  intervention  to  be  the  interval  betwe3n  the  daSe  of  the  decree 
nisi  and  the  date  of  its  being  made  absolute.  What  the  exact  reasons  for 
this  distinction  may  be  it  is  unnecessary  for  me  to  contemplate,  for  I  must 
take  the  law  as  it  stands,  and  interpreting  it  by  well  recognised  rules  of 
construing  statutes,  I  cannot  but  hold  that  the  effect  of  the  enactment  is, 
that  whilst  in  the  case  of  decrees  nisi  passed  by  a  High  Court  the  power  of 
intervention  may  be  exercised  after  passing  of  the  decree  nisi,  and  the  suit 
for  dssolution  of  marriage  itself  possibly  defeated  by  reason  of  the  success- 
ful petitioner  not  moving  to  [566]  have  the  decree  made  absolute,  no  such 
provisions  exist  in  respect  of  decrees  nisi  passed  by  District  Judge,  and 
that  in  lieu  thereof  power  is  given  by  the  last  part  of  3.  17  to  intervene 
"during  the  progress  of  the  suit  in  the  Court  of  the  District  Judge  ;"  and 
that  that  power  does  not  exist  after  the  District  Judge  has  passed  a  decree 
nisi  for  dissolution  of  marriage.  I  have  therefore  no  doubt  that  our 
Indian  Divorce  Act  confers  no  power  of  intervention  in  respect  of  decrees 
nisi  passed  by  a  District  Judge  after  such  decree  has  been  passed  ;  nor 
can  such  decree  nisi  be  set  aside  or  the  suit  dismissed  merely  because  the 
holder  of  the  decree  does  not  move  this  Court  to  have  the  decree  made 
absolute. 

I  have  mentioned  this  in  order  to  show  why,  during  the  course  of  the 
argument  of  the  learned  Pandit,  I  was  unable  to  accept  the  contention  that 
any  provisions  of  s.  16  of  the  Act  relating  to  decrees  nisi  passed  by  High 
Courts,  are  to  be  imported  into  s.  17  which  relates  to  decrees  nisi  passed 
by  District  Judges  ;  for  if  I  could  accent  the  contention,  there  is  no  reason 
why  the  provisions  of  s.  17  should  not  be  imported  into  s.  16,  and  thus 
the  two  sections,  being  mixed  up  into  one,  present  inconsistency  of 
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statutory  provisions  in  one  and  the  same  statute.     I  am  inclined  to  think       1888 

that  cases  which  come  up  to  this  Court  under  s.  17  of  the  Act  for  confirma-    JUNE  16. 

tion  of  decrees  nisi  are  in  the  nature  of  references,  which  must  be  disposed 

of  whether  the  parties  appear  before  the  Court  or  not,  for  whatever  order     MATRI- 

the  High  Court  may  make  in    the  cage,  there  is  no  such  provision  as  that  MONIAL 

contained   in  s.   16,  enabling  the  Court  to  dismiss   the  petitioner's  suit  TTJRISDIC- 

merely  upon  the  ground  that  the  party  interested  fails  to  appear  when  the 

case  comes  on  for  hearing  for  confirmation  of  a  decree  nisi  passed  by  a 

District  Judge.     The  distinction  which  exists  in  this  respect  lends  support  10  A.  589  = 

to  this  interpretation,  and  I  cannot  help  holding  that  we  should  have  been    g  A  W,N. 

bound  to   dispose  'of  the  case  even  if  the  petitioner  had  never   appeared   (i888>  249. 

before  us,     This  view  is    consistent  with  the  principle  upon  which  many 

other  provisions  of  the  Indian  statute-book,  to  some  of  which  the  learned 

Chief  Justice  has  referred,   proceed  in  respect  of  references  made  to   the 

High  Court,  such  references  being  often  from  remote  districts. 

In  this  case,  however,  no  such  question  directly  arises,  because  two  of 
the  parties  to  the  District  Judge's  decree  nisi  have  appeared,  [567]  though 
somewhat  anomalously  by  one  and  the  same  pleader,  and  I  have  referred 
to  the  possible  effects  of  the  absence  of  the  parties  only  because  it  was 
suggested  in  the  course  of  the  argument  that  id  was  entirely  within  the 
choice  of  the  parties  whether  or  not  the  decree  nisi  should  be  made 
absolute  by  our  confirming  it.  I  have  already  said  enough  to  show  that 
proceedings  in  a  Divorce  Court  are  Quasi-criminal,  that  they  are  governed 
by  rules  in  many  respects  vastly  different  from  those  which  govern 
ordinary  civil  litigation,  especially  in  the  matter  of  compromise  or  mutual 
agreement  between  the  parties  ;  and  the  distinction  is  fully  recognised  by 
the  English  law. — Browne  on  Divorce  and  Matrimonial  Causes,  3rd  Ed. 
p.  218. 

Is  -there  then  any  power  in  the  Court  to  set  aside  a  decree  nisi  by  any 
procedure  other  than  chat  of  intervention  by  a  third  party  ?  The  English 
Divorce  Court  [vide  Stoate  v.  Stoate  (1)]  and  the  Indian  Court  [vide 
Willis  v.  Wills  (2)]  are  agreed  that  the  right  of  intervention  is  limited  to 
persons  other  than  the  parties  to  the  decree,  and  I  have  already  shown 
that  under  the  Indian  Divorce  Act  such  right  of  intervention  is  limited  to 
the  period  of  "  the  progress  of  the  suit  in  the  Court  of  the  District  Judge," 
that  is,  before  the  decree  nisi  is  passed,  and  does  not  exist  thereafter.  Is 
there  then  any  other  power  in  the  parties  to  prevent  a  District  Judge's 
decree  nisi  from  being  confirmed  by  this  Court  under  s.  17  of  the  Divorce 
Act,  either  by  compromise  or  otherwise  '? 

This  is  the  direct  question  in  the  case,  and  it  is  one  which  is  far  from 
being  free  from  doubt  and  difficulty.  Here  the  husband  and  wife  in  their 
joint  application  to  this  Court  state  "  that  your  petitioners  subsequent  to 
the  passing  of  the  decree  nisi  in  the  above  suit  have  come  to  terms,  and 
have  resolved  that  on  the  petitioner  leaving  the  military  service  two  years 
hence  or  thereabouts  they  will  live  together  again  as  man  and  wife,  and  have 
arranged  that  meantime  the  respondent  shall  go  to  England,  there  to 
remain  with  the  petitioner's  father  and  mother,"  and  ib  is  upon  this  ground 
that  they  pray  that  the  District  Judge's  decree  nisi  of  the  1st  December, 
1887,  be  not  confirmed. 

It  will  be  observed  that  in  this  statement  there  is  no  allegation  that 
the  parties  bad  already  resumed  co-habitation,  or  that  there  [568]  had 
been  any  kind  of  condonation  by  the  petitioner  who  had  obtained  the 

(1)  30  L.J.P.  and  M.  173.  (2)  4  B.L.R.O.B.  52. 
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decree  nisi  from  the  District  JudgB  on  the  1st  December,  1887.  Tha 
recital  in  the  petition  amounts  to  nothing  more  than  the  expression 
of  a  deliberate  intention  on  the  part  of  the  husband  and  wife  to  co-habit 
after  the  lapse  of  two  years  if  certain  conditions  were  fulfilled. 

Is  such  an  application  entertainabla  under  the  Indian  Divorce  Act,  as 
a  reason  for  not  confirming  the  District  Judge's  decree  nisi  of  the  1st 
December,  1887  ?  Pandit  Sundar  Lai,  has  argued  that  under  s.  45  of  the 
Act  all  the  rules  of  the  Code  of  Civil  Procedure  are  rendered  applicable  to 
proceedings  of  this  nature,  and  that  the  provisions  of  s.  375  of  that  Code 
entitle  the  parties  to  entar  into  any  compromise  as  to  the  final  adjudica- 
tion of  this  Court  in  respect  of  the  District  Judge's  decree  nisi  of  the  1st 
December,  1887. 

I  am  of  opinion  that  this  contention  is  entirely  unsound,  because  in 
the  first  place  the  terms  of  s.  45  of  the  Indian  Divorce  Act  itself  render 
the  application  of  the  Civil  Procedure  Code  subject  to  the  provisions  of  the 
Divorce  Act,  and  in  the  next  place  the  very  nature  of  the  provisions  of 
s.  375  of  the  Code  militates  against  the  very  nature  of  proceedings  in  the 
Divorce  Court  as  I  have  already  shown.  That  section  therefore  has  no 
application  to  this  case,  for  it  furnishes  no  guide  in  respect  of  matrimonial 
causes.  We  have,  therefore,  to  fall  back  upon  the  provisions  of  the  Indian 
Divorce  Ace  itself  in  deciding  whether  the  application  now  made  can  be 
granted.  But  as  I  have  already  said  that  Act  contains  no  express  provi- 
sions upon  the  subject,  beyond  the  general  provisions  of  s.  7  of  that 
enactment  requiring  us  to  act  on  principles  of  the  practice  of  the  English 
Divorce  Court. 

This  being  so,  I  think  the  case  of  Lewis  v.  Lewis  (1)  furnishes  a  state  of 
things  closely  similar  to  the  facts  of  this  case,  and  I  may  quote  from  the 
judgment  of  Sir  C.  Cresswell  in  that  case  to  indicate  its  application  to  this 
case.  The  learned  Judge  Ordinary,  after  stating  that  the  petitioner  being 
entitled  to  a  dissolution  of  her  marriage,  a  decree  nisi  was  pronounced  and 
when  the  motion  to  make  it  absolute  came  on,  the  husband  interposed  and 
stated  that  he  and  his  wife  had  made  up  their  differences  and  had  renewed 
matri-[569]monial  co-habitation,  and  therefore  applied  to  have  the  petition 
dismissed,  and  it  appeared  from  an  affidavit  of  the  clerk  of  the  petitioner's 
attorney  that  she  did  not  desire  to  take  any  further  proceedings  in  the 
matter.,  went  on  to  say  : — "  I  doubt  much  whether  after  a  decree  nisi  has 
been  pronounced  I  can  dismiss  the  petition  at  the  instance  of  either  of 
the  parties  to  the  suit  ;  but  if  the  petitioner  either  by  her  attorney  or  in 
person  applies  to  the  Court,  I  will  at  the  desire  of  both  parties  make  an 
order  that  no  further  proceedings  be  taken  in  the  cause.  All  proceedings 
in  the  case  will  then  be  stayed.  I  doubt  whether  the  Court  has  power 
to  dismiss  a  petition  for  dissolution  of  marriage  after  a  decree  nisi  has 
been  pronounced,  except  in  the  manner  pointed  out  by  the  23  and  24  Vic., 
C.  144,  s.  7,  namely,  at  the  instance  of  the  Queen's  Proctor  or  of  a 
third  person." 

This  case  is  to  my  mind  an  authority  for  the  proposition  that  even 
co-habitation  of  the  husband  and  wife  after  one  of  them  has  obtained  a 
decree  nisi  for  dissolution  of  marriage  will  not  ipso  facto  nullify  such  decree, 
and  that,  even  where  the  husband  and  wife  (that  is,  petitioner  and  respon- 
dent) agree,  such  decree  cannot  be  set  aside,  and  that  all  that  their  mutual 
agreement  can  achieve  is  that  further  proceedings  in  the  cause  would  be 
stayed. 

(I)  30  L.J.F.  and  IT  199. 
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The  English  law  of  marriage  and  divorce,  as  reproduced  in  the  Indian 
Divorce  Act,  has  placed  the  matrimonial  contract:  upon  a  footing  so  vastly 
different  to  that  upon  which  ordinary  civil  contracts  are  placed,  that  it 
would  be  wrong  to  say  that  only  private  rights  of  the  parties  concerned 
in  a  matrimonial  dispute  are  involved  in  the  litigation  which  arises  out  of 
those  disputes,  or  that  the  law  as  it  stands  leaves  it  open  to  the  parties  to 
settle  such  disputes  by  mutual  agreement  or  compromise.  The  Legislature 
itself  has  recognised  the  distinctions  in  passing  the  Indian  Divorce  Act, 
and  it  was  because  of  those  distinctions  that  I  felfc  the  difficulties  which  I 
have  mentioned  and  which  rendered  it  necessary  for  Pandit  Sundar  Lai 
to  occupy  the  time  of  tho  Court  in  supporting  the  joint  application  of  the 
husband  and  wife  to  prevent  the  decree  nisi  being  confirmed  by  us. 

But  though  these  difficulties  have  occurred  to  me,  the  liberal  inter- 
pretation which  the  learned  Chief  Justice  has  put  upon  the  [570]  Indian 
Divorce  Act  is  so  consistent  with  the  general  principles  upon  which  the 
matrimonial  law  in  civilized  countries  should  proceed,  that  I  have  willingly 
adopted  the  order  which  he  has  made.  That  order,  as  I  understand  it,  is 
that  we  should  desist  from  confirming  the  decree  nisi  and  prevent  it  from 
being  made  absolute  under  the  peculiar  circumstances  of  this  case.  I  do 
not  understand  the  order  to  set  aside  the  decree  nisi  ;  and  I  may  respect- 
fully add  that  if  I  had  not  so  understood  it,  I  should  probably  have  been 
unable  to  concur  in  it.  As  the  order  has  been  made,  its  practical  effect  is 
virtually  the  same  as  that  indicated  by  SirC.  Cresswell  in  Lewis  v.  Lewis(l)t 
that  is  to  say,  staying  further  proceedings  relative  to  the  confirmation 
of  the  District  Judge's  decree  nisi  of  the  1st  December,  1887,  by  our  not 
confirming  it. 

NOTE.  —  As  to  whether  or  not  application  for  a  decree  absolute  according  to  the 
practice  in  the  English  Divorce  Court,  is  a  step  in  the  cause,  see  Ousey  and  Ousey  v. 
Atkinson  L.  R.  I.  P.  Div.  56  and  Brown,  on  the  Law  and  Practice  in  Divorce  and 
Matrimonial  Causes,  4th  Ed.,  p.  325. 


10  A.  570  =  8  A  W.N.  (:888)  231  =  13  Ind.  Jar,  275. 

APPELLATE   CIVIL. 
Before  Mr,  Justice  Mahmood. 
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KUDHAI  (Defendant)  v.  SHEO  DAYAL  AND  OTHERS 
(Plaintiffs)*    [21st  June,  1888.] 

Execution  of  decree— Joint  decree— Decree  for  possession  of  immoveable  property— Pur- 
chase by  judgment-debtor  of  rights  of  some  of  the  joint  decree-holders— Decree  extin- 
guished pro  tanto — Validity  of  sale  ani  extent  of  rights  purchased  to  be  determined 
by  Court  executing  the  decree— Civil  Procedure  Code,  s.  244  (c). 

Where  subsequent  to  a  decree  a  portion  of  the  rights  to  which  the  decree  relates 
devolves  either  by  inheritance  cr  otherwise  upon  the  judgment-debtor,  or  is 
acquired  by  him  under  a  valid  transfer,  the  decree  does  not  become  incapable  of 
execution,  but  is  extinguished  only  pro  tanto.  This  rule  of  law  is  sufficiently 
general  to  comprehend  alike  oases  in  whieh  the  decree  is  for  money  only  and 
where  it  is  for  immoveable  property. 

The  rule  of  law  against  breaking  up  the  integrity  of  a  mortgage-security  is  a 
rule  aiming  at  the  protection  of  the  mortgagee,  and  is  not  applicable  to  cases 
where  the  mortgagee  himself  has  acquired  the  ownership  of  a  portion  of  the 
mortgaged  property. 

*  Second  Appeal  No.  961  of  1887  from  a  decree  of  A.  Bells,  Esq.,  District  Judge 
of  Meerut,  dated  the  19th  March,  1887,  reversing  a  decree  of  Maulvi  JaSar  Husain, 
Munsiff  of  Meerut,  dated  the  llth  January,  1887. 

(1)  30  L.  J.  P.  and  M.  199. 
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1888  Disputes  as  to  the  legality  of  the  purchase  by   judgment-debtors    of  the  rights 

j          2-  of  some  of  the  decree-holders  in  the  property  to  whioh  the  decree  relates  aud  the 

extent  of  the  share  acquired  under  the  purchase,  are  questions  falling  within  the 

puriew  of  clause  [571]  (c)  of  s.  244  of  the  Code  of   Civil  Procedure  and  must  be 

APPEL-  determined  by  order  of  the  Court  executing  the  decree. 

LATE  Banarsi  Das   v.    Maharani  Euar  (1),  Wise  v.  Abdool  Ali   (2)   and  Pogose   v. 

ClVIL  Fukurooddeen  Mahomed  Alisan  (3;  referred  to. 

[D  ,  22  M.  209  (211,  212)  =  8  M.L.J.  309  Oil),] 

10  A   370  = 

8  A  W.N.  THE  facts  of  this  case  are  stated  in  the  judgment  of  the  Court. 

(1888)  231=  Munshi  Madho  Prasad,  for  the  appellant. 

13  Ind.  Jut.  Babu  Jogindro  Nath  Chawdhri,  for  the  respondents. 

27S-  JUDGMENT. 

MAHMOOD,  J. — The  facts  of  this  case  may  be  recapitulated  here  to 
indicate  the  questions  of  law  which  require  decision  in  this  appeal. 

On  the  13bh  June,  1882,  six  persons,  viz.,  (1)  Musammat  Premu, 
(2)  Debi  Sahai,  (3)  Girdhari,  (4)  Chand  Lai,  (5)  Bihari,  and  (6)  Kudhai 
(appellant),  obtained  a  joint  decree  for  possession  of  a  house  by  redemption 
on  payment  of  Ks.  1,043-2-3  against  three  persons  (1)  Sheo  Dayal, 
(2)  Sheo  Singh,  and  (3)  Johri  Mai. 

On  the  5th  June,  1885,  Kudhai  by  himself  applied  for  execution  of 
the  decree,  praying  for  possession  of  only  half  of  the  house,  which  he 
claimed  as  his  share  therein.  To  this  application  objections  were  raised 
by  the  judgment-debtors,  and  during  the  pendency  of  that  application  the 
Court  executing  the  decree  allowed  him  to  amend  his  application  so  as  to 
seek  possession  of  the  entire  house. 

On  the  28th  August,  1885,  the  Court  allowed  Kudhai,  appellant,  to 
execute  the  decree  in  respect  of  the  whole  house  on  furnishing  security  for 
Ks.  869  2-8  (which  represented  five-sixths  of  the  mortgage-money)  to 
protect  the  interest  of  the  other  decree- holders  who  had  not  joined  in  the 
application  for  execution.  The  order  was  reversed  in  appeal  by  the  lower 
appellate  Court,  but  was  restored  by  this  Court  on  the  29tb  May,  1886  (4). 

Having  so  far  succeeded,  Kudhai,  appellant,  having  filed  the  requisite 
security  applied  again  for  execution  of  the  decree  in  respect  of  the  whole 
house,  by  an  application  dated  13th  September,  1886,  which  must  be 
taken  to  revive  the  execution-proceedings  commenced  by  him  with  the 
application  of  the  5th  June,  1885. 

Meanwhile,  on  the  2nd  August,  1882,  Musammat  Premu  and  others 
who  were  joint  decree- holders  with  Kudhai,  sold  their  rights  [572]  to  one 
Sugan  Chand,  who  on  the  21st  September,  1886,  sold  those  rights  to  the 
judgment-debtors,  that  is  to  say,  to  the  persons  who  were  already  in 
possession  of  the  house.  Kalying  upon  their  purchase  the  judgment- 
debtors  raised  objections  to  the  execution,  contending  that  the  rights  of 
the  decree-holder  Kudhai  who  sought  execution  in  respect  of  the  whole 
house,  were  limited  to  a  one-fifth  share,  and  that  he  could  not,  therefore, 
seek  possession  of  more  than  that  share.  On  the  other  hand,  the  appellant 
Kudhai,  decree-holder,  contended  that  the  extent  of  his  share  was  at  least 
one-half  of  the  whole  house,  and  that  he  could  execute  the  decree  in 
respect  of  the  whole  house  as  the  purchase  made  by  the  judgment-debtors 
was  illegal,  and  the  question  had  already  been  settled  as  to  his  right  to 
execute  the  whole  decree. 

(1)  5  A,  27,  (2)  7  W.R.  136.  (3)  25  W.R.  343.  (4)  A.W.N.  (1886)  125, 

384 


VI]  KUDHAI  V.   SHEO  DAYAL  10  All.  573 

Tbe    Court   of    first  instance    held  that  the  purchase  made  by  the       1888 
judgment-debtors  having  been  made  subsequent  to  the  High  Court's  order    JUNE  21. 
of  the  20th  May,  1886,  such  purchase  could  not  nullify  the  effect  of  that 
order ;  that  the  judgment-debtors  are  bound   by  that  order,  "  and  should     APPEL- 
give  possession  to  Kudhai  of  the  whole  house  "  ;    that  the  question  as  to       LATE 
tha  extent  of  Kudhai's  share  in    tbe   house   could   not  be  determined  in 
execution-proceedings  ;  and  that  "  the  judgment-debtors  may  obtain  their 
remedy  as  to  the  determination  of  their  shares  in  the  house  and  as  to  the  10  A.  570  =» 
possession  thereof  as  representatives  of  Premu,  &c.,    decree-holders,  by  a     8A.W.H. 
regular  suit  in  the  same  manner  as  their  predecessors  in-title   would  have  (1888)  231  = 
done."  Upon  these  grounds  the  first  Court  rejected  the   objections  of  the  13  Ind.  Jur. 
judgment-debtors,  and  allowed  execution  to  proceed  in  respect  of  the  whole         273. 
house. 

From  that  order  the  judgment-debtors  appealed  to  the  lower  appellate 
Court,  and  tbe  learned  Judge  of  that  Court  reversed  the  order  of  the  first 
Court  in  a  judgment  which  goes  to  show  that  he  regarded  the  share  of 
the  decree-holder  Kudhai  to  be  only  one-fifth  in  the  house,  though  the 
order  passed  in  appeal  does  not  show  that  the  learned  Judge  allowed 
execution  of  decree  even  to  that  extent. 

From  the  order  of  the  lower  appellate  Court,  this  second  appeal  has 
been  preferred,  and  the  arguments  addressed  to  me  by  the  [573]  learned 
pleaders  for  the  parties  raise  the  following  questions  for  determination  : — 

(1)  Whether  the  purchase  by  the  judgment-debtors  of  the   shares  of 
their  decree-holders,  Musammat  Premu  and  others,  renders  the  decree   of 
the  13th  June,  1882,  incapable  of  execution  in  respect  of  the  whole  house, 
notwithstanding  the  order  of  this  Court,  dated  the  20th  May,  1886,  which 
restored  the  first  Court's  order  of  the  28th  August,  1885,  allowing  execution 
in  respect  of  the  whole  house. 

(2)  Whether  the  question  as  to  the  legality  of  the  purchase  by    the 
judgment-debtors  and  the  extent  of  the  share  which  they  so  acquired  can 
form  the  subject    of  investigation   in   execution  proceedings  such  as  this 
case. 

I  am  of  opinion  that  the  questions  so  raised  are  not  free  from  difficulty, 
principally,  because  the  Code  of  Civil  Procedure  contains  no  express 
provision  to  meat  cases  such  as  this.  The  questions,  however,  are  not 
dissimilar  in  principle  from  those  which  arose  in  the  case  of  Banarsi  Das 
v.  Maharani  Kuar  (I),  where  my  brother  Straight  and  I  concurred  in 
holding  that  when  by  operation  of  law  one  of  several  joint  judgment-debt- 
ors acquires  the  position  of  decree-holder  in  respect  of  the  whole  judg- 
ment-debt, the  effect  is  to  extinguish  the  liability  of  the  other  judgment- 
debtors,  and  the  decree  cannot  be  executed  against  them,  but  that  when 
one  of  them  so  acquires  only  a  partial  interest  in  the  decree,  tbe  effect  is 
not  to  extinguish  the  entire  judgment-debt,  but  so  much  only  of  it  as  such 
judgment-debtor  has  so  acquired.  That  was  a  case  in  which  the  decree  was 
for  money,  but  in  arriving  at  the  principle  upon  which  that  judgment 
proceeded,  we  relied  upon  the  case  of  Wise  v.  Abdoot  Ali  (2),  were  Loch 
and  Macpherson,  JJ.  held  that  "even  if  it  should  appear  that  the  principal 
defendant  has  (as  one  of  the  representatives  of  bis  son)  an  interest  as 
one  of  the  deoree- holders,  that  fact  will  not  bar  execution  being  issued  by 
other  decree-holders  according  to  suchiighls  as  they  may  be  able  to  prove." 
Similarly,  reference  was  made  to  tbe  case  of  Pogose  v.  Fukuroodeen 
Mahomed  Ahsan  (3),  where  Jackson  and  McDonell,  JJ.,  observed  : — "We 

,(l)  5  A.  27.  (2)  7  W.  136.  (3)  25  W.  R.  343. 
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1888        [874]   considered  for  a  moment  whether  it  was  possible  to  make  any 
JUNBai.     distinction  between   the  capacity  in  which  Azim  Chaudhri  was  the  judg- 
ment-debtor and  that  in   which  he  became  one  of  the  decree- holders  as 
APPEL-    representing  his  deceased  wife  ;   but  it  appears  to  us  that  the  consequence 
LATE       a8  regards  that  share  in   the  decree  is  the  same  as  it  would  have  been  if 
P  he   had  purchased  the  whole  or  a  part.     We  think  the  effect  of  inheritance 

'      as  to  a  part  or  as  to  the  whole  is  the    extinction  of  the  decree  pro-tanto." 

10  A.  570=  In    both  these  cases,  though  the  reports  are  not  very  clear,  it  would 

8  A.W.N.     appear  that  the  decrees  were  for  immoveable  property,  and  the  rights  of 

1888)  .231=  one  of  the  decree-holders  had  during  the  pendency  of  execution-proceedings 

13  lad.  Jur.  devolved    upon    the  judgment-debtor ;    and  in  the  latter  case  Sir  Louis 

273.        Jackson,    in    delivering   the  judgment  of  the  Court,  expressly  stated  that 

the  effect  of  such  devolution  was  similar    to  that  of  a  purchase  by  the 

judgment- debtor  of  a  portion  of  the  property  in  respect  of  which  the  decree 

had  been  obtained. 

I  am  of  opinion  that  these  two  rulings  are  applicable  in  principle  to 
this  case,  and  are  in  accord  with  the  juristic  reasons  upon  which  my  judg- 
ment in  the  case  of  Banarsi  Das  v.  Maharani  Kuar  (1)  proceeded.  The 
general  effect  of  these  rulings  seems  tome  to  be  that  where  subsequent  to 
a  decree  a  portion  of  the  rights  to  which  the  decree  relates  devolves  either 
by  inheritance  or  otherwise  upon  the  judgment-debtor  or  is  acquired  by 
him  under  a  valid  transfer,  the  decree  does  not  become  incapable  of  execu- 
tion but  is  extinguished  only  pro-tanto.  The  theory  of  law  upon  which 
this  rule  proceeds  is  in  my  opinion,  sufficiently  general  to  comprehend 
alike  cases  in  which  the  decree  is  for  money  and  cases  in  which  the  decree 
awards  possession  of  immoveable  property.  For  instance  in  a  case  where 
A  and  B  jointly  obtain  a  decree  for  money  against  0,  and  0,  as  judgment- 
debtor  either  pays  off  the  share  of  A,  or  purchases  his  share  inithe  decree, 
or  inherits  such  share  from  A,  the  result  would  be  the  extinguishment  of 
the  decree  pro-tanto,  and  the  remaining  decree- holder  B  could  not  execute 
for  more  than  his  own  share.  This  is  the  effect  of  the  ruling  in  Banarsi 
Das  v.  Maharani  Kuar  (1),  and  the  cases  to  which  the  ruling  refers. 
Similarly,  and  on  the  same  principle,  I  hold  that  where  A  and  B  obtain  a 
decree  [575]  for  possession  of  a  house  or  other  immoveabla  property 
against  0,  and  C  purchases  or  inherits  the  rights  and  interests  of  A  in 
such  property,  the  decree  is  extinguished  pro-tanto,  though  the  remaining 
decree-holder  B  can,  of  course,  execute  the  decree  in  respect  of  his  own 
share.  Both  classes  of  cases  rest  upon  the  common  principle  of  jurispru- 
dence that  a  person  cannot  at  one  and  the  same  time  unite  in  himself  two 
opposite  characters.  For  instance,  a  person  cannot  be  his  own  creditor, 
or  the  mortgagee  of  his  own  rights,  and  it  is  upon  this  principle  that  the 
doctrine  of  merger  and  what  would  in  Roman  law  be  called  confusio 
proceed. 

Applying  these  principles  to  this  case,  I  am  of  opinion  that  if  the 
defendants-mortgagees  judgment-debtors  of  the  decree  of  the  13th  June, 
1882,  have  validly  acquired  by  purchase  the  rights  and  interests  of  the 
mortgagors  decree-holdera  Musammat  Premu  and  others,  the  decree  cannot 
to  that  extent,  be  executed  against  them,  because  it  has  been  extinguished 
pro-tanto,  and  all  that  Kudhai,  decree-holder,  appellant,  could  seek  to 
recover  possession  of  by  enforcement  of  the  decree  would  be  such  share  in 
the  mortgaged  house  as  has  not;  been  validly  purchased  by  the  mortgagees 
judgment-debtors.  This  view  does  not,  in  anyway,  affect  this  Court's 

(1)  5  A.  27. 
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order  of  the  20th  May,  1886,  because  at  that  time  the  judgment-debtors-        1888 
respondents  had  not  acquired   the  rights  of  ownership  in  the  house  and     JUNE  21. 
were  not  in   a  position  to  raise  the  pleas  which  they  have  now  set  up. 
As   already  stated,   Kudhai's  joint  decree-holders  Musammat  Premu  and     APPEL- 
others  sold  their  share  in  the  mortgaged  house  to  Sugan  Chand  on  the  2nd       LATE 
August,  1882,  but   neither  the  vendors  nor  Sugan  Cband  were  parties  to 
the   litigation  which  ended  in  this  Court's  order  of  the  20th  May,   1886. 
The  effect  of  that  order  no  doubt  is  to  allow  Kudhai  to  execute  the  decree  10  A.  570= 
of  the    13th  June,  1882,  in  respect  of  the  whole  house,  but  at  that  time    8  4.W.N. 
the  judgment-debtors  had  not  purchased  a  portion  of  the  house  from  Sugan  (1888)  231  = 
Chand,  for  the  sale  is  dated  the  21st  September,  1886,  and  ib  is  upon  the  13  Ind.  Jnr. 
grounds  of  that  purchase  that  the  plea  they  now  raise  is  founded.  275. 

For  these  reasons  I  hold  that  the  decree-holder  appellant  Kudhai,  is 
entitled  to  execute  the  decree  only  in  respect  of  so  much  of  the  house  as 
has  not  been  validly  purchased  by  the  judgment-debtors-respondents 
under  the  sale  of  the  21st  September,  1886.  [576]  These  judgment- 
debtors  or  mortgagees  in  possession,  ami  lue  decree  of  the  13th  June, 
1882,  is  a  decree  for  redemption  ;  and  it  seems  to  me  obvious  that  it  would 
be  a  most  circuitous  method  to  force  these  judgment- debtors  mortgagors 
to  receive  in  these  execution  proceedings  the  entire  mortgage  money  inclu- 
ding so  much  as  is  due  by  the  shares  which  they  themselves  have 
purchased,  and  bhen  to  relegate  them  to  another  regular  suit  in  which 
they  would  seek  redemption  of  their  shares  from  Kudhai  on  payment  of 
the  very  money  which  Kudhai  had  paid  to  them  in  these  execution  proceed- 
ings. The  rule  of  law  against  breaking  up  the  integrity  of  a  mortgage 
security  is  a  rule  aiming  at  protection  of  the  mortgagee,  but  that  rule  does 
not  apply  to  cases  where  the  mortgagee  himself  has  acquired  the  owner- 
ship of  a  portion  of  the  mortgaged  property.  This  rule,  which  has  always 
been  recognised  in  India,  has  been  formulated  in  the  last  part  of  s.  60  of 
the  Transfer  of  Property  Act  (IV  of  1882),  and  although  it  is  a  rule  of 
substantive  law,  the  principle  upon  which  it  proceeds  is,  in  my  opinion, 
applicable  also  to  adjective  law,  that  is,  rules  of  procedure  such  as  those, 
relating  to  execution  of  decrees  of  this  character. 

These  observations  dispose  of  the  first  question  in  this  case  as 
enunciated  by  me,  and  they  render  the  decision  of  the  second  question  an 
easy  matter.  The  whole  of  that  question  comes  to  this,  is  the  dispute  as 
to  the  legality  of  the  purchase  by  the  judgment-debtors  and  the  extent  of 
the  share  which  they  so  purchased  a  matter  falling  within  the  purview  of 
clause  (c)  of  s.  244  of  the  Code  of  Civil  Procedure?  That  section,  in 
enumerating  the  questions  to  be  decided  by  the  Court  executing  the  decree, 
goes  on  to  say  in  cl.  (c),  "  any  questions  arising  between  the  parties  to  the 
euib  in  which  the  decree  was  passed,  or  their  representatives,  and  relating 
to  the  execution,  discharge  or  satisfaction  on  the  decree."  Here  the 
decree-holder-appellant,  Kudhai,  as  also  the  judgment-debtors-respondents 
were  parties  to  the  suit  which  ended  in  the  decree  of  13th  June,  1882,  and 
which  decree  is  sought  to  be  executed  in  these  proceedings,  and  this  being 
so,  I  hold  that  the  terms  of  cl.  (c)  of  s.  244  of  the  Code  of  Civil  Procedure 
are  sufficiently  wide  to  include  such  questions  as  those  raised  in  this 
case,  relating  to  the  validity  and  extent  of  the  share  purchased  by  the 
judgment-debtors  in  the  mortgaged  house  to  which  the  decree  relates. 

[577]  But  in  this  case  neither  of  the  Courts  below  has  tried  the  case 
upon  the  merits,  with  reference  to  the  question  how  far  the  decree  sought 
to  be  executed  has  been  extinguished  by  reason  of  the  purchase  made  by 
the  judgment-debtors-respondents  on  the  21st  September,  1886,  and  till 

387 


10  All.  878  INDIAN   DECISIONS,   NEW   SERIES  [Yol. 

1888        that  question  is  decided  upon  the  merits,  it  is  not  possible  to  determine  to 

JUNE  21.    what  extent  the  decree  can  be  executed  by  Kudhai,  and   what  amount  he 

should  pay  in  order  to  secure  possession  of  so    much  of  the  house  as    has 

APPEL-      not  been    purchased    by  the  mortgagees   judgment-debtors-respondents. 

LATE       And  in  this  connection  I  may  state  that  the  fifth  ground  of  appeal  before 

OlViL       me'  wni°b  proceeds  upon  the  assumption  that  the  decree-holder    Kudbai 

'      appellant  had  already  paid  the  mortgage-money  as  provided  by  the  decree, 

10  A.  570=    is  also  a  matter  relating  to  the  merits  and  cannot  be  dealt  with    by   this 
8  A.  W.  N.    Court  as  a  Court  of  second  appeal. 

(1888)  231=  Under  these  circumstances,  the  proper  course  is  to  decree  this  appeal, 

13  Ind.  Jur,  setting  aside  the  order  of  both  the  Courts  below  and  to  remand  the  case  to 

275.         the  Court  of  first  instance  for  disposal  upon  the  merits,  with  reference  to. 

the  observations  which  I  have  made.     I  order    accordingly.     Costs   will 

abide  the  result. 

Case  remanded. 


10  A.  577  =  8  A.WN.  (1888)  215. 
APPELLATE   CIVIL. 

Before   Mr.  Justice   Brodhurst  and  Mr.  Justice  Mahmood. 


DEBI  PRASAD  (Plaintiff)  v.  RUP  RAM  AND  OTHERS  (Defendants)* 

[23rd  June,  1888.] 

Act  XXII  of  1881  (Excist  Act),  ss  5.  12,  35,  42— Licence— Sub  lease—  Breach  of  con- 
ditions of  licence— Consideration  forbidden  by  laiu—  Immoral  consideration— Con- 
sideration opposed  to  public  policy  -Act  IX  of  1872  (Contract  Act},  s.  23. 

The  plaintiff  obtained  from  tbe  excise  authorities  a  licence  to  manufacture  and 
sell  country  liquor,  such  licence  containing  a  condition  against  sub-letting  the 
benefits  of  the  licence.  By  s.  42  of  tbe  EToise  Act  (XXII  of  1891)  the  violation 
nf  any  condition  of  a  licence  granted  under  tbe  Aot  is  made  a  punishable  offence. 
The  plaintiff  sub-let  the  licence  to  defendants  who,  on  the  5th  of  September, 
1884,  executed  an  agreement  to  pay  to  the  plaintiff  a  certain  sum  of  money,  in 
which  was  included  the  sum  of  Rs.  1,500.  which  the  defendants  had  undertaken 
to  pay  to  plaintiff  as  rent  reserved  on  the  sub-lease.  The  plaintiff  instituted 
tbe  suit  for  recovery  of  the  amount  due  to  him  on  the  agreement  and  it  was 
decreed  by  tbe  Court  of  first  instance  but  dismissed  by  the  lower  appellate  Court. 

[878]  On  second  appeal  the  plaintiff  contended  on  the  authority  of  Gauri 
Shatikar  v.  Mumtaz  All  Khan  (1),  that  his  suit  had  been  wrongly  dismissed. 

He'd,  that  the  sub-letting  of  licence  to  manufacture  and  sell  country  liquor 
having  been  made  punishable  as  an  offence  is  to  be  deemed  as  an  aot  contrary  to 
law  within  the  meaning  of  s.  23  of  the  Indian  Contract  Aot  (IX  of  18721,  and  the 
claim  to  recover  money  due  on  such  sub- lease  was,  therefore,  not  enforceable  in  a 
Court  of  justice. 

Gau  i  Shankar  v.  Mumtaz  Ali  (1)  distinguished. 

[F.,  19  B.  626  (630)  ;  R.,  31  C.  798  =  8  C.W.N.  635  (636)  ;  14  C.P.L-R.  67  ;  D.,  21  B. 
522  (527)  ;  24  B.  622  (628)  =  2  Bern.  L  R.  483  ;  11  C.P.L.R.  62  (63)  ;  86  P.R.  1902 
=-17  P.L.R.  1903.] 

THE  facts  of  this  case  are  stated  in  the  judgment  of  the  Court. 
The  Hon.  T.  Conlan,  Maulvi  Zahur  Husain  and  Munsbi  Lalta  Prasad, 
for  the  appellant. 

Mr.  J.E.  Howard  and  Pandit  Sundar  Lai,  for  tbe  respondents. 


*  Second  Appeal  No.  83  of  1887,  from  a  decree  of  R.  J.  Leeds,  Eeq.,  District 
Judge  of  Gorakbpur,  dated  the  6th  November,  1866,  reversing  a  decree  of  Maulvi  Shah 
Ahmad-ul-la  Khan,  Subordinate  Judge  of  Gorakbpur,  dated  the  15th  March,  1886. 

(1)  2  A.  411. 
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JUDGMENT. 

BRODHURST  and  M  \HMOOD,  JJ. — This  was  a  suit  for  recovery  of 
Rs.  1,043-15  li,  principal  and  interest,  due  upon  a  Sarkhat  (agreement) 
executed  by  the  defendants  on  the  5bh  September,  1884.  In  that  agree- 
ment is  included  a  sum  of  Rs.  1,500,  which  the  defendants  promised  to 
pay  to  the  plaintiffs  as  the  sub-lessees  of  a  licence  obtained  by  the  plaintiff 
from  the  revenue  authorities  under  the  Excise  Act  for  distillery.  The  suit 
was  defended  upon-  various  grounds,  but  it  was  decreed  by  the  Court  of 
first  instance. 

Upon  appeal  the  lower  appellate  Court  reversed  the  decree  of  the  first 
Court  upon  a  question  of  law,  which  has  to  be  considered  by  us  here,  as 
it  is  the  main  point  upon  which  this  second  appeal  has  been  preferred  to 
us.  The  learned  Judge  of  the  lower  appellate  Court  has  held  that  the  sum 
of  Ra.  1,500  included  in  the  sarkhat  could  not  be  lawfully  taken  into 
account,  because  ib  represented  money  due  upon  a  contract  of  sub-leasing 
a  licence,  which  contract  was  opposed  to  the  Excise  Act  (XXII  of  1881), 
by  a.  5  of  which  enactment  it  is  only  person's  to  whom  the  licence  has 
been  granted  who  can  take  beaefii  of  it,  and  by  s.  12  of  the  same  enact- 
ment such  licence  can  take  advantage  of  the  licence  subject  to  the  terms 
of  the  licence  itself  and  nob  in  contravention  thereof.  Again,  s.  35  and  the 
following  sections  provide  for  regulations  which  bind  the  licence  and 
subject  the  licenci  to  carb*in  conditions,  and  s.  42  i-.i  general  terms  says 
that  any  person  who  brjaki  any  rule  male  under  the  Act,  or  any  condi- 
tion of  a  licence  granted  under  the  Act,  for  the  breach  of  which  rule  no 
other  penalty  is  herewith  provided,  shall  be  punished  with  a  fine  of 
Rs.  50. 

[579]  In  this  case  the  licenca  which  had  been  obtained  by  the  plain- 
tiff in  1883,  contained  in  para.  12  express  prohibition  against  sub-letting 
the  benefits  of  the  licence,  and  there  can  be  no  doubt  that  the  sub-letting  of 
the  licence  by  the  plaintiff  to  the  defendants  was  an  action  in  contraven- 
tion of  the  terms  of  the  licence  above-meationed,  and  was  so  punishable 
under  s.  42  of  the  Excise  Act  (XXII  of  1881). 

We  therefore  hold  that  the  sub-letting  of  the  licence  was  an  action 
contrary  to  law  within  the  meaning  of  s.  23  of  the  Contract  Act  (IX  of 
1872),  and  as  such  nob  enforceable  by  us  as  a  Court  of  justice. 

Mr.  Conlan  in  arguing  the  case  on  behalf  of  the  appellant  has  relied 
upon  a  Full  Bench  ruling  of  this  Court  in  Gauri  Shankar  v.  Mumtaz  Ali 
Khan  (l),  and  the  learned  counsel  contends  that  that  case  is  an  authority 
to  support  the  proposition  that  the  resDrictions  upon  sub-leasing  a  licence 
are  intended  only  for  the  protection  of  the  public  revenue  and  do  nob 
vitiabe  the  contracb  entered  into  by  a  licensee  with  a  third  party.  So  far 
as  that  case  is  concerned  it  is  enough  to  say  that  Regulation  VI  of  1819, 
upon  which  the  case  proceeded,  is  in  many  respaebs  different,  both  in  point 
of  nature  and  policy,  from  the  Excise  Act  (XXII  of  1881)  with  which  this 
case  is  concerned,  and  that  the  ruling  cited  is  one  in  which  there  was  a 
case  of  partnership,  and  the  licence  did  not  contain  any  express  prohibition 
against  such  partnership  being  entered  into. 

Pandit  Sundar  Lai  in  supporting  the  case  for  the  respondents  has 
called  our  attention  to  certain  English  cases — Ritchie  v.  Smith  (2) ;  Cundell 
v.  Daivson  (3) ;  Smith  v.  Mawhood  (4)  ;  Taylor  v.  The  Crowland  Gas  <&  Coke 


1888 

JUNE.  23, 

APPEL- 
LATE 
CIVIL. 

10  A  557  = 

8A.W.N. 
(1883)215. 


(I)  2  A.  111. 

(3)  17  L.J.O.P.  311. 


(2)  18  L.J.CP.  9. 

(4)  15  L.J,  Exoh.149. 
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1888        Co.  (1) — for  supporting  the  contention  that  in    connection  with  Excise 
JUNE  23.      Acts,  the  person  to  whom  the  licence  is  given  is  the  only  person  who  can 
avail  himself  of  such  licence,  and  that  it  would  be  defeating  the  policy  of 
APPEL-      such    enactments   if   such  licensee  is  allowed  to   sublease  the  licence    by 
LATE       any  agreement.     Again,  the  learned  pleader  relies  upon   a  ruling  of  the 
CIVIL,      Calcutta  High  Court  in  Judoonath  Shaha  v.  Nobin  Chunder  Shaha  (2), 
where   Sir  Eichard  Couch,  in  dealing  with  the  Bengal   Excise  Act,  held 
that  "  a  contract  by    which  a  licensee  lets  the  shop  and  the    [580]  use   of 
the  licence  for  a  fixed  term,  receiving  rent,  is  contrary  to  the  policy  of  the 
law,  and  comes  within  the  rule  that  a  contract    which  is  illegal,  or  is 
contrary  to  public  policy,  cannot  be  enforced." 

We  are  of  opinion  that  the  general  effect  of  those  cases  and  especially 
the  last- mentioned  case  is  that  no  licensee  under  the  excise  laws  can 
transfer  the  licence  or  sub-lease  it  to  any  person,  and  that  it  would  be 
defeating  the  policy  of  the  law  if  such  contracts  were  to  be  allowed.  Thia 
view  is  based  not  only  upon  the  general  principle  that  anything  which 
defeats  statutory  provisions. or  is  against  the  public  morals  should  not  be 
allowed,  but  upon  the  especial  matters  of  the  excise  law  that  the  capacity 
of  the  licensee  is  a  matter  to  be  taken  into  account,  and  that  the 
consideration  of  the  public  morals  also  forms  part  of  the  granting  of  auch 
licence  with  reference  to  the  character  of  such  licensee.  We  hold  there- 
fore that  the  lower  appellate  Courb  was  right  in  holding  that  the  suit, 
taking  into  account  the  sum  of  Rg.  1,500  as  rent  due  under  the  licence 
which  the  plaintiff  had  taken  from  the  revenue  authorities  and  sub-leased 
to  the  defendants,  was  not  maintainable.  That  Court  has  also  found  that 
once  the  item  of  Rs.  1,500  is  kept  out  of  account  nothing  of  the  account 
proffered  by  the  plaintiff  himself  remains  due  to  him.  This  being  so,  we 
dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


10  A.  580  =  8  A.W.N.  (1888)217. 

CRIMINAL  REVISION. 

Before  Mr.  Justice  Straight. 


EMPRESS  v.  NIADAR  [7th  July,  1888.] 

Act  XLV  of  1860  (Penal  Code),  a-   498-Le(ainirg  with  crimir.ol  itittttt  a  married 

woman. 

The  words  "  such  woman  "  in  e.  498  of  the  Indian  Penal  Code  do  not  mean 
such  a  woman  as  has  been  so  enticed  as  mentioned  in  that  section  but  mean 
sufh  woman  whom  the  accused  knows  or  has  reason  to  believe  to  be  the  wife  of 
any  other  man  ;  the  detention'of  such  a  woman  with  the  particular  intent  defined 
in  the  section  is  one  of  the  cffecces  made  punishable  under  that  section. 

[P.— 16  P.R.  1891  Cr.] 

THIS  was  an  application  for  revision  on  behalf  of  Niadar,  convicted 
under  s.  498  of  the  Indian  Penal  Code. 

The  evidence  in  the  case  proved  that  the  wife  of  the  complainant  ran 
away  from  him  and  was  eventually  found  residing  with  the  petitioner. 
Complainant  claimed  back  his  wife,  but  petitioner  persisted  [581  j  in 
detaining  her  knowing  that  she  was  then  the  complainant's  wife.  On 
these  facts  the  petitioner  was  convicted  by  a  Magistrate  under  s.  498  of 
the  Indian  Penal  Code  and  sentenced  to  rigorous  imprisonment  for  four 


(1)  23,  L.J.  Ezch.  254. 


(2)  21  W  B.  269. 
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months.     On  appeal  to  the  learned  Sessions  Judge,  that  officer  observing       1888 
that  "  it  is  fairly  proved  that  the   accused  when  complainant  claimed  his     JULY  7. 
wife  detained  her,  having  then  reason  to  believe   she  was  complainant's 
wife,"  affirmed  the  conviction  and  sentence.  CRIMINAL 

The  second  ground  on  which  revision  was  sought  was  as  follows  : —  REVISION. 
"  Becausa  when  enticing  away  a  married  woman  is  not  established,  no 
conviction  can  be  had  as   against  the  prisoner  under  s.  498   of  Indian    10  *•  380  = 
Penal  Code."  8  i.W.N. 

Mr.  Niblett,  for  the  petitioner.  (1888)  217. 

The  Government  Pleader  (Ram  Prasad),  for  the  Crown. 

JUDGMENT. 

STRAIGHT,  J. — If  I  understand  the  judgment  aright  it  has  been  found 
as  a  fact  by  the  learned  Judge  that  the  petitioner,  knowing  or  having  rea- 
son to  believe  that  the  woman  was  the  wife  of.the  complainant,  detained 
her  in  his  home  and  kept  her  from  her  husband  with  the  intent  that  she 
should  continue  to  co-habit  with  him.  It  is  admitted  by  the  learned 
pleader  for  the  petitioner,  that  his  first  plea  as  to  the  proof  of  the  marriage 
cannot  be  sustained,  but  ha  contends  that  on  the  facts  found  by  the  Judge, 
and  in  the  absence  of  proof  of  enticement,  there  can  be  no  conviction 
under  s.  498  of  the  Penal  Code.  In  support  of  the  view  he  refers  to  a  ruling 
of  Pearson  and  Oldfield,  JJ.  (1),  which  no  doubt  favours  his  contention, 
though  whether  the  decision  of  those  learned  Judges  is  to  be  regarded  as 
confined  to  the  facts  of  that  particular  case  is  not  altogether  clear.  At 
any  rate,  the  point  now  raised  does  not  seem  to  have  been  discussed.  In 
my  opinion,  the  words  "  such  woman  "  in  s.  498  do  not  mean  "such  woman 
so  enticed  as  aforesaid,"  but  do  mean  "  such  woman  whom  he  knows  or 
has  reason  to  believe  to  be  the  wife  of  any  other  man,"  and  that  the 
detention  of  such  a  woman  with  the  intent  therein  provided  is  one  of  the 
offences  comprehended  in  the  section.  The  petitioner  therefore  was,  in 
my  opinion,  rightly  convicted.  But  I  think  upon  all  the  facts  disclosed 
here  a  sentence  of  one  month's  simple  imprisonment  would  have  been 
ample,  and  I  direct  that  the  record  be  so  amended. 


10  A.  682  =  8  A.W.N.  (1888)  234. 
REVIS1ONAL  CRIMINAL. 

[582]  Before  Sir  John  Edge,  Kt ,  Chief  Justice,  Mr.  Justice  Straight 
and  Mr.  Justice   Tyrrell. 


HARI  PRASAD  (Petitioner)  v.  DEBI  D[AL  (Opposite  party). 
[10th  July,  1888.] 

Criminal  Procedure  Code,  s.  195 — Sanction  for  prosecution  forgiving  false  evidence  in 
a  suit  under  Act  XII  of  1891  fried  by  an  Assistant  Collector  of  the  second  class — 
Sancton  granted  by  Collector — Jurisdiction  of  Sessions  Judge  to  entertain  applica- 
tion to  revoke  sanction. 

A  suit  for  arrears  of  rent  under  s.  93  cl.  (a),  Act  XII  of  1881,  wa3  heard  by  a 
Tahsildar  having  the  powers  of  and  acting  as  an  Assistant;  Collector.  Application 
was  made  to  him  for  an  order  sanctioning  the  prosecution  of  a  witness  for  having 
given  false  evidence  in  the  course  of  the  trial  of  the  suit.  The  Tahsildar  referred 
the  matter  to  the  Magistrate  of  the  district  who  was  the  Collector,  and  that 
officer  made  an  order  sanctioning  the  prosecution.  From  this  order  the  witness 
applied  to  the  Court  of  the  District  Judge  to  revoke  the  sanction.  That  Court 

(1)  3  A.  351. 
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JSgg  being  of  opinion  that  the  Court  of  the  Collector  was  not  subordinate  to  it  in  the 

matter  within  the  meaning  of  s.  195  of  the  Code  of   Criminal  Procedure,    1882,. 

_u<  declined  to  interfere.     The  witness  4 hen    applied    to  the  Commissioner  of  the 

Division,  and  that  officer  holding  that  he  bad  no  jurisdiction  in  the  matter  also 

REYI-  declined  to  interfere.     On   application   by    the   witness   to  the  High  Court  for 

SIGNAL  revision  of  the  order  of  the  Court  of  the  District  Judge  : 

CRIMINAL  Htld,    that   the  Court  of  a    Collector  when  granting  sanction  fcr   prosecution 

under  s.  195  of  the  Code  of  Criminal  Procedure,  1882,  in  respect  of  false  evidence 

given  in  the  course  of  the  trial  of  a  rent  case  from  the  final  decision  in  which 
there  was  no  appeal  to  the  Court  of  the  Judge  of  the  District,  was  still  to  be 
deemed  subordinate  to  it,  within  the  meaning  cf  that  section,  and  tbe  Court  of 
the  District  Judge  may  be  taken  to  be  the  Court  to  which  appeals  from  the 
decisions  of  tbe  Collector  ordinarily  lie. 

[F.— 9  A.W.N.  206;  19  A.  121  (123)  =  17  A.W.N.  2], 

THE  facts  of  this  case  are  stated  in  the  judgment  of  the  Court. 
Pundit  Sundar  Lai,  for  the  petitioner. 

JUDGMENT. 

EDGE,  0.  J. — This  is  a  reference  by  my  brother  Straight  to  this  Bench 
now  composed  of  my  brothers  Straight,  Tyrrell  and  myself.  In  a  suit 
for  arrears  of  rent  under  s.  93,  clause  (a),  Act  XII  of  1881,  which  was 
heard  by  a  Tabsildar  having  the  powers  of  and  acting  as  an  Assistant 
Collector  of  the  second  class,  application  was  made  to  him  for  an  order 
sanctioning  the  prosecution  of  a  witness  in  the  suit  for  perjury,  The 
Tahsildar,  thinking  he  had  no  jurisdiction,  referred  the  matter  to  the 
Magistrate  of  the  District  who  was  the  Collector.  The  latter  officer 
made  an  order  sanctioning"  the  prosecution.  From  that  order  the  witness 
applied  to  the  Sessions  Judge  to  revoke  the  sanction.  The  Sessions 
Judge,  being  of  opinion  that  the  Collector  was  not  sub-[583]ordinate  to 
the  Court  of  the  Sessions  Judge  in  this  matter  within  the  meaning  of 
s.  195  of  the  Code  of  Criminal  Procedure  of  1882,  declined  to  interfere. 
The  witness  then  applied  to  the  Commissioner  of  the  Division.  The 
Commissioner  of  the  Division,  being  of  opinion  that  he  had  no  jurisdiction 
under  s.  195  of  the  Code  of  Criminal  Procedure  of  1882,  also  declined  to 
interfere.  The  witness  then  through  counsel  applied  to  this  Court  to 
revise  the  order  of  tbe  Sessions  Judge,  tbe  principal  plea  taken  being  that 
the  Judge  of  Goakhpur  had  jurisdiction  to  hear  the  application  to  revoke 
the  sanction.  My  brother  Tyrrell  and  I  are  only  asked  to  express  our  opi- 
nion in  the  matter.  It  will  be  for  my  brother  Straight  to  pass  orders  in  the 
case.  The  question  on  which  we  are  asked  for  an  opinion  is  whether  the 
Judge's  Court  is  the  Court  to  which  appeals  from  the  Collector's  Court  ordi- 
narily lie.  I  have  great  difficulty  in  answering  that  question  in  the  light  of 
the  provisions  of  the  N.  W.P.  Rant  Act  on  the  subject  of  appeals.  Under  that 
Act  one  set  of  appeals — from  a  Collector's  decrees  in  suits — goes  necessarily 
to  the  District  Judge.  Another  class  of  appeals — from  his  orders  made  in 
applications — goes  necessarily  to  the  Commissioner  of  the  Division.  In 
either  case  the  course  of  appeal  may  be  described  as  ordinary  ;  and  it  is 
difficult  to  say  whether  the  Commissioner's  Court  or  the  Judge's  Court  is 
the  Court  to  which  appeals  from  the  Collector's  Court  ordinarily  lie.  It 
would  be  inconvenient  to  hold  that,  in  cases  arising  out  of  s.  195  of  the 
Code  of  Criminal  Procedure,  the  Court  to  which  applications  to  set  aside  or 
to  grant  a  sanction  given  or  refused  in  the  Court  below  should  be  made 
should  have  to  be  determined  by  a  consideration  of  the  question  of  the 
forum  of  nppeal  in  the  particular  matter  in  which  the  perjury  is  alleged  to 
have  been  committed.  It  has  been  suggested  by  my  brother  Tyrrell  that 
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the  framers  of  a,  195,  as  amended  in  1882,  had  in  mind  the  normal  course       1888 
of  appeals  in  a  district,  as  provided,  for  example,  in  Act  VI  of  1871,  rather     JULY  10. 

than  the  appellate  provisions  of  peculiar  local  or  special  Act&,  and  that  for        

the  purposes  of  9.  195  the  Court  of  the  Judge  of  the  District  may  be  taken      REVI- 
to  be  the  Court  to  which  appeals  from  the  Collector's  Court  ordinarily  lie.     SIGNAL 
I  think  we  may  come  to    this  conclusion,   hut  I  must  say    that  I    doubt  CRIMINAL, 
whether  the  framers  of  s.  195  of  Act  X  of  1882  had  present  to  their  minds 
the  difficulty    or  ambiguity    in    this   respect    arising  out    [584]   of    the    10  A.  382  = 
provisions    of  the  Eent  Act  XII  of  1881.   The  reference  will  be   returned     8  A.W.N. 
to  our  brother  Straight  with  our  opinion  thereon.  (1888)  234. 

STRAIGHT,  J,—  I  agree. 

TYRRELL,  J. — I  agree.  It,  was  held  by  a  Pull  Bench  (1)  of  this 
Court  that  a  Court  of  Eevenue  was  a  Civil  Court  within  the  meaning  of 
ss.  468  and  469  of  Act  X  of  1872,  which  are  replaced  by  s.  195  of  the 
present  Code.  It  is  true  that  those  sections  did  not  contain  the  provision 
that  "every  Court  shall  be  deemed  to  be  subordinate  only  to  the  Court  to 
which  appeals  from  the  former  Court  ordinarily  lie."  But  the  reasons  for 
holding  that  a  Collector  trying  a  suit  under  the  Rent  Act  is  a  Civil  Court 
for  the  purposes  of  Chapter  XXXV  of  the  former  Code  of  Criminal 
Procedure  seem  tome  to  retain  all  their  original  force  and  to  be  unaffected 
by  the  alterations  introduced  in  the  corresponding  Chapter  XV  of  the 
present  Code.  Acd  this  being  so,  I  think  that  the  normal  course  of  appeal 
applicable  to  civil  cases  was  contemplated  in  the  clause  containing  the 
words  "  the  Court  to  which  appeals  from  the  former  Court  ordinarily  lie." 
Moreover,  as  a  very  substantial  part  of  a  Collector's  judicial  work  under 
our  Rent  Act  is  appealable  only  to  the  District  Judge  (s.  189,  Act  XII  of 
1881,  and  s.  191  id.,  where  the  District  Judge  is  indicated  as  the  Court  of 
"  regular  appeal"  from  a  Collector's  decree  in  "  all  suits  mentioned  in 
s.93"),  I  do  nob  discern  a  sufficient  reason  in  the  mere  fact  that  the 
Collector's  orders  in  certain  cases  (s.  196)  are  not  appealable  to  the  Judge 
but  to  the  Commissioner,  for  departing  from  the  rule  and  practice  we  laid 
down  in  Q.  E.  v.  Sabsukk  (1). 

The  arguments  from  convenience  preponderate  largely  in  favour  of 
the  local  and  more  accessible  jurisdiction.  [Upon  this  expression  of 
opinion  Straight,  J.,  set  aside  the  order  of  the  District  Judge  declining 
jurisdiction  and  directed  him  to  restore  the  application  for  revision  from 
the  Collector's  order  to  his  file  and  dispose  of  it  according  to  law.] 


10  A.  585  =  8  A.W.N.  (1888;  242. 

APPELLATE  CIVIL. 
[585]  Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Tyrrell. 


GURDAYAL  MAL  (Defendants)  v.  JHANDU  MAL  (Plaintiff)* 
[30th  June,  1888.] 

Pre-empticn — Town— Custom  —Eviiencz — Decrees  enforcing  right. 

In  a  suit  for  pre-emption  baaed  on  ouatom,  evidence  of  decrees  passed  in  favour 
of  such  a   custom,  in  suits  in    which  it  was  alleged  and  denied,  is  admissible 

*  Second  Appeal  No.  126  of  1887  from  a  decree  of  T.  Benson,  Esq.,  District  Judge 
of  Saharanpur,  dated  the  1st  December,  1886,  modifying  a  decree  of  Maulvi  Muham- 
mad Maksud  Ali  Khan,  Subordinate  Judge  of  Sbaranpur,  dated  the  2nd  September, 
1886. 

(1)  Quten- Empress  v.  Sabsukh,  2  A.  539. 
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1888  evidence  to    prove  its  existence.     The  most  satisfactory  evidence  of  an  enforce- 

JUNE  30  ment  of  a  custom  is  a  final  decree  based  on  the  custom. 

*  Gujju   Lai  v.  Fateh  Lai  (1)  distinguished,  Kocdcot'oo'.ah  v.    Mohinee   Mohun 

A  liaha  (2),  Sheo  Chtirnv,   Goodur  (3),  and  Lachmin  Raiv.Akbar  Khin  (4), 

APPEL-  referred  to. 

LATE        [R    21  M.L.J.  57  (61).] 

CIVIL. 
THIS  was  a  suit  to  enforce  the  right  of  pre-emption  in  respect  of  tha 

10  A.  385=  sale  of  a  plot  of  land  situated  in  muhalla  Saragian,   or  of  the    Sarogis,  in 
8  A.W.N.    quasba  Candhla,  zilla  Muzaffarnagar.    The  plaintiff  based  this  claim  on  the 
(1888)  242,    custom  of  the  town.     Both  the  lower  Courts  gave  the  plaintiff  a  decree. 
The  defendant  vendee  appealed  to  the  High  Court. 

The  Hon.  Pandit    Ajudhia  Nath  and  Munshi  Bam  Prasad,  for  the 
appellant. 

Tbe  Hon.  T.  Conlan   and  Munshi  Kashi  Prasad,  for  the  respondent. 

^JUDGMENT. 

EDGE,  C.J.,  and  TYRRELL,  J. — Tais  was  a  suit  for  pre-emption.  The 
plaintiff  alleges  generally  in  the  plaint  that,  by  reason  of  his  co  sharerahip, 
he  was  entitled  to  a  pra-emptive  right  with  regard  to  tha  property,  and 
that  he  had  made  the  necessary  demand.  By  the  written  statement  tha 
defendant  denied  that  there  was  any  custom.  The  custom  has  bean  found 
on  the  evidence,  some  of  which  was  oral,  namely,  that  of  tha  inhabitants 
of  the  town.  Other  evidence  which  was  put  in  consisted  of  sale-deads 
relating  to  sales  in  which  the  right  was  enforced,  but  wibhoa1;  the  assistance 
of  the  Courts  of  law.  Another  class  of  evideace  consisted  of  dacreas  in 
suits  relating  to  property  in  the  town,  by  which  the  right  of  pra-erapuion 
was  recognised  and  enforced.  For  the  defendants,  witnesses  ware  called 
who  [585]  gave  a  general  denial  of  the  existence  of  tha  custom.  Those 
witnesses  could  not  mention  any  instance  in  which  a  claim  of  pre-emption 
had  been  successfully  resisted. 

It  is  said  that  the  decrees  to  which  I  referred  were  not;  admissible  in 
evidence.  It  appears  to  me  that  they  were  the  best  evidence  of  instances 
in  which  the  right  was  recognised.  They  are  to  my  mind  the  most 
satisfactory  evidence,  because  tbey  are  the  result  of  decisions  in  cases  in 
which  one  party  alleged  the  custom  and  the  other  denied  it.  The 
Courts  having  heard  the  evidence  decided  in  favour  of  tha  custom.  As 
those  decrees  were  not  in  suits  between  these  parties,  they  were 
not  conclusive,  but  they  were '  excellent  evidence  to  show  that  the 
right  was  asserted  in  the  town  by  other  persons  and  was  recognised 
by  the  lawfully  constituted  legal  tribunals.  We  have  been  referred 
to  the  Full  Bench  judgment  of  the  Calcutta  High  Court  in  the  case 
of  Gujju  Lull  v,  Fateh  Lall  (l).  That  case  doas  not  bear  on  the 
question  here.  There  the  question  between  tbe  parties  was  as  to  the 
right  to  recover  possession  of  particular  property,  and  the  judgment  that 
was  sought  to  be  made  use  of  was  a  judgment  in  a  suit  to  which  the 
plaintiff  was  not  a  party.  That  the  judgments  such  as  we  have  here  are 
admissible  in  evidence  of  the  local  custom  was  established  by  tha  case  of 
Koodoottoollah  v.  Mohinee  Mohun  Shaha  (2).  That  was  a  pre-emption 
suit,  and  the  custom  there  sought  to  be  established  was  a  custom  of 
pre  emption.  In  the  case  of  Sheo  Churn  v.  Goodur  (3)  tha  learned  Judges 
of  this  Court  considered  that  instances  of  an  enforcement  of  a  custom  were 

(1)  6  0.  171.  (2)  5  Rev.  Oiv.  and  Or.  Rep.  290. 

(3)  N.W.P.H.O.R.   1863,  p.  138.  (4)  1  A.  440. 
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good  evidence.  The  most  satisfactory  evidence  of  an  enforcement  of  a 
custom  is  a  final  decree  based  on  the  custom.  If  wa  want  further 
authority,  it  is  to  be  found  in  the  case  of  Lachman  Rai  v.  Akbar  Khan 
(1),  in  which  case  the  learned  Judges  considered  that  proof  afforded  by 
judicial  record  was  amongst  the  most  cogent  evidence  of  an  existing 
custom  and  that  ifc  had  been  enforced.  Judicial  records  in  England  not 
between  the  same  parties  have  been  admitted  as  evidence  of  the  existence 
of  local  customs. 

It  appears  to  us  that  the  learned  District  Judge  was  fully  authorised 
in  finding  that  the  custom  of  pre-emption  existed  in  [387]  the  town.  It 
Is  eaid  that  there  was  no  evidence  of  the  custom  having  existed  or  of 
its  having  been  enforced  in  this  particular  part  of  the  town  or  muhalla, 
that  in  our  judgment  is  immaterial.  The  custom  applied  to  the  whole 
town  and  the  greater  included  the  less.  There  was  no  evidence  that  the 
custom  did  not  apply  to  this  particular  ward. 

The  remaining  question  is  as  to  the  price.  The  sale-deed  stated  the 
price  at  Rs.  2.500.  The  Judge  found  that  the  true  price  was  B«i.  1,500. 
It  was  proved  that  Es.  2,500  had  been  paid  in  the  presence  of  the 
Registrar,  but  there  was  evidence  that  immediately  afterwards  Rs.  1,000 
of  that  sum  was  returned  to  the  vendee,  and  there  was  evidence  that  the 
vendor  and  vendee  had  said  that  Rs.  1,500  was  the  price.  That  was  a 
question  for  the  Judge,  and  we  cannot  interfere  with  his  finding. 

There  is  one  point  which  we  have  omitted  to  mention,  that  is,  it  is 
contended  that  the  plaint  is  bad  because  ifc  does  not  specifically  set  out 
what  the  custom  was.  No  doubt  it  would  have  been  more  regular  if  the 
ousfcom  had  been  specifically  defined  in  the  plaint,  but  the  parties  were  put 
to  no  inconvenience.  Each  side  called  evidence,  one  to  the  custom  and 
the  other  to  rebut  ib. 

We  are  of  opinion  that  there  is  no  sufficient  reason  to  warrant  us  in 
disturbing  the  judgment  of  the  Court  below.  .The  appeal  is  dismissed 
with  costs.  Appeal  dismissed. 


10  A.  587  =  8  A.W.N.  (1888;  238. 

APPELLATE    CIVIL. 
Before  Mr.  Justice  Straight  and  Mr.  Justice  Mahmood. 


RAMJIWAN  MAL  AND  OTHERS  (Plaintiffs)  v.  CHAND  MAL  AND  OTHERS 
(Defendants)*      [8th  &  9th  May,  1888.] 

Act  XV  of  1877  (Limitation  Act',  ss  5,  14 — Appeal  preferred  to  wro'tg  Court  through 
mistake  c,f  law— Exclusion  of  time— Civil  Procedure  Cods,  ss  111,  216.  561— Suit 
for  dissolution  of  partnership— Set  off—  Objections  under  s.  561 — Dtsmissjl  of  appeal 
as  barred  by  limitation  —  Oyec'ions  no!  entertaina^le. 

A  suit  foe  dissolution  of  partnership  in  which  the  claim  was  valued  at 
Rs.  2,000.  with  a  prayer  that  suoh  balance  as  might  be  found  due  to  the  plaintiff 
upon  taking  the  partnership  accounts,  might  be  paid  to  him,  is  a  suit  for  money 
within  the  meaning  of  s.  Ill  of  the  Code  of  Civil  Procedure,  and  a  plea  of  set-off 
may  be  raised  in  such  a  suit,  and  if  in  consequence  of  such  pie*  the  Court  of 
first  instance  decrees  in  favour  of  the  defendant  a  sum  above  R?.  5,000,  then  by 
reason  of  the  provision  in  [688]  paragraph  ii,  s.  216  of  the  Code,  an  appeal  from 
that  decree  will  lie  to  the  High  Court  and  not  to  the  District  Court. 

*  First  Appeal  No.  213  of  1886,  from  a  decree  of  Maulvi  Muhammad  Said  Khan, 
Subordinate  Judge  of  Azamgarb,  dated  the  31st  March,  1886. 

(1)  1  A.  440. 
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LATE 
CIVIL. 

10  A.  587  = 
8  A.W.N 

(1888)  258, 


8.  14  of  the  Limitation  Act  (XV  of  1677)  does  not  contemplate  cases  where 
questions  of  want  of  jurisdiction  arise  from  simple  ignorance  of  the  law,  the  facts 
being  fully  apparent;,  but  is  limited  to  oases  where  from  tona  fide  mistake  of  fact 
'he  Fuitor  has  been  mi?le3  into  litigating  in  a  wrong  Court.  The  phrase  "  other 
nauee  of  a  like  nature  "  in  the  section  is  vague,  and  cannot  be  held  to  release  n 
person  from  the  obligation  to  know  the  law  of  the  land. 

The  decree  in  this  suit  was  passed  by  the  Subordinate  Judge  as  the  Court  of 
first  instance  on  the  31st  March,  1886.  Against  the  decree  the  plaintiff  preferred 
an  appeal  to  the  District  Court  on  the  1st  July,  18S6,  and  on  the  llth  December, 
1886.  the  District  Court  returned  the  memorandum  of  appeal  filed  in  that  Court 
to  the  plaintiff  upon  the  ground  that  the  subject-matter  in  dispute  was  above 
Re.  5  000.  The  plaintiff  then  on  the  20th  December,  1886,  presented  the  memo- 
randum of  appeal  to  the  High  Court,  and  it  was  admitted,  subjesi  to  the  con- 
sideration by  the  Bench  determining  the  appeal  of  any  question  as  to  its 
admissibilily,  after  the  period  of  limitation  prescribed  for  presentation  of  appeals 
to  the  High  Court.  Upon  the  bearing  of  the  appeal,  the  respondent  objected  to 
the  appeal  being  entertained,  on  the  ground  that  it  was  presented  beyoad  the 
period  of  limitation. 

Held,  that  no  sufficient  cause  being  shown  for  the-  delay  in  the  presentation  of 
the  appeal,  the  appeal  must  be  dismissed. 

Balwant  Singh  v.  Gumani  Ram  (1)  explained. 

The  entertainment  of  objections  under  a.  561  of  the  Civil  Procedure  Code  is 
contingent;  and  dependent  upon  the  hearing  of  the  appeal  in  which  such  objections 
are  taken,  and  when  that  appeal  itself  faiJe,  ia  rejected,  or  dismissed  svhhout 
being  disposed  of  upon  the  merits,  the  objections  cannot  be  entertained  either. 

[Appl..  11  A.  408  (414)  =  8  A.W.N.  Ill  ;  R.,  12  A.  461  (482)  (P.B.)=  10  A.W.N.  149  ; 
21  B.  552  (551)  ;  23  B.  692  (695)  =  1  Bom.  L.R.  763  ;  23  B.  235  (237)  =  5  Bom. 
L.R.  947;  34  C.-216  =  5  C.L.J.  380;  21  M.  352  (353);  8  C.P.L.R  121  (123i;  11 
C.P.L.R.  49  (50)  ;  2  O.C.  133(134)  ;  194  P.B.  18«9  ;  24  P  L.R.  1906  ;  118  P.R. 
1908;  180  P.W.R.  1911=131  P. L.R.  1911  =  11  P.R.  1912  =  10  Ind.  Gas.  207; 
Cons.,  19  A.  348  (352)  =  17  A.W.N,  86  ] 

TEE  plaintiffs  and  the  defendants  carried  on  a  trading  business  under 
certain  written  articles  of  co-partnership,  and  according  to  which  the 
plaintiffs  were  the  proprietors  of  one-third  of  the  business  and  the 
defendants  of  the  remaining  two-thirds.  Disputes  and  differences  arising 
between  the  partners,  the  plaintiffs  requested  the  defendants  to  settle  the 
partnership  accounts  and  wind  up  the  business,  but  the  defendants  not 
showing  any  readiness  to  do  so,  the  plaintiffs  instituted  this  suit.  They 
prayed  the  Court  to  decree  a  dissolution  of  the  partnership  and  that  the 
accounts  of  the  said  partnership  business  might  be  taken  by  the  Court 
and  the  assets  thereof  realised,  and  that  each  party  might  be  ordered 
to  pay  into  Court  any  balance  due  from  him  upon  such  partnership 
accounts  being  taken,  and  that  the  debts  and  liabilities  of  the  partner- 
ship might  be  paid  and  discharged,  and  that  the  costs  of  the  suit  might 
be  paid  out  of  the  partnership  assets,  and  the  balance  might  be  [589] 
divided  between  the  parties  according  to  the  terms  of  the  agreement 
and  in  the  event  of  the  assets  being  found  to  be  insufficient,  the  parties 
might  be  ordered  to  contribute  in  such  proportion  as  should  bo  just  to  a 
fund  to  be  raised  for  the  payment  and  discharge  of  debts,  liabilities,  and 
costs.  The  plaintiffs  also  prayed  for  such  other  reliefs  as  the  Court  might 
think  fit  to  grant.  The  approximate  value  of  the  claim  was  laid  at 
Bs.  2,000. 

The  defendants  raised  several  pleas,  the  only  one  material  for  the 
purposes  of  this  report  being  as  follows  ; — An  inspection  of  the  account 
books  of  the  firm  would  show  and  prove  that  Rs.  34,000  were  due  to  the 
firm  from  the  traders  and  many  other  respectable  persons  of  Azamgarb,  for 
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which,  under  the  provisions  of  the  contract  of  partnership,  the  plaintiffs        1888 
were  and  should  be  responsible,  until  the  whole  amount  were  received  by   MAY  8  &9. 
the  firm  ;  and  that  Rs.  23,354-10  3  were  due  from  the  plaintiffs,  who  bad 
appropriated  the  same.  Moreover,  the  plaintiffs  should  settle  the  accounts     AfPEL- 
of  the  profits.  LATE 

The  Court  of  first  instance  (Subordinate  Judge   of  Azamgarh)  laid      CIVIL. 
down  the  following    among  other  issues,  viz., — "  with    reference    to    the 
accounts  entered  in  the  books  and  papers  of  the  joint  firm  and  the  articles   10  *  387  = 
contained  in  the  agreement  which  is  admitted,  how  much  is  due  from  one     8  A.W.H. 
party  to  the  other?  "  Finally  or.  the  31st  March,  1883,  he  decreed  disso-    (1888;  258. 
lution    of   partnership,  appointed  a  receiver  to  collect  all  the    partnership 
estates  and  effects,  and  ordered  a  sale  of  the  stock  in  trade,  and  he  further 
decreed  and  ordered  that  the  plaintiffs  should  pay  to  the    defendants  the 
sum  of  Rs.  8,041-7-0  within  one  month  of  the  date  of  the  decree,  with  costs 
and  interest. 

Against  this  decree  the  plaintiffs  on  the  1st  July,  1886,  preferred  an 
appeal  to  the  Court  of  the  District  Judge,  and  on  the  llth  December,  1886, 
the  memorandum  of  appeal  was  returned  to  them  to  be  presented  to  the 
proper  Court  on  the  ground  that  the  subject;  matter  in  dispute  was  above 
the  value  of  Rs.  5,000. 

On  the  20th  December,  1886,  the  plaintiffs  preserved  the  said 
memorandum  of  appeal  to  the  High  Court,  and  the  appeal  WHS  admitted 
subject  to  the  consideration  of  the  Bench  determining  the  appeal  of  any 
question. as  to  the  presentation  of  the  appeal  after  the  ueriod  prescribed 
therefor  by  law.  The  respondents  to  the  appeal  [590]  filed  objections 
to  the  decree  appealed  from,  under  s.  561  of  the  Code  of  Civil  Procedure. 

At  the  hearing  of  the  appeal  the  respondents  objected  to  the  appeal 
being  entertained  on  the  ground  that  the  same  was  not  presented  to  the 
Court  within  the  time  prescribed  by  law  for  presentation  of  appeals  to  the 
High  Court,  and  the  appellants  answered  by  urging  that  the  time  during 
which  they  were  bona  fide  prosecuting  their  appeal  in  the  Court  of  the 
District  Judge  should.be  excluded  from  the  computation  of  the  period  of 
limitation,  and  that  under  those  circumstances  they  were  entitled  to  the 
indulgence  allowed  by  s.  5  of  the  Limitation  Act. 

The  Hon  Pandit  Ajudhia  Naih  and  Munshi  Kashi  Prasad  for  the 
appellants. 

The  Hon.  T.  Conlan,  and    Pandit   Sundar   Lai,   for  the  respondents. 

The  facts  of  the  case  are  further  stated  in  the  judgments  of  the 
Court. 

JUDGMENTS  OF  THE  COURT  IN  THE  APPEAL. 

STRAIGHT,  J. — This  appeal  relates  to  a  suit  which  was  instituted  by 
the  plaintiffs-appellants  before  us  in  the  Court  of  the  Subordinate  Judge 
of  Azamgarh  upon  a  plaint  which,  alleging  a  partnership  as  subsisting 
between  the  plaintiffs  and  the  defendants,  prayed  for  the  following  relief : 
•''That  the  plaintiffs  pray  the  Court  to  decree  a  dissolution  of  the  part- 
nership, and  that  the  accounts  of  the  said  partnership  trading  may  be 
taken  by  the  Court  and  tha  assets  thereof  realized,  and  that  each  party 
may  be  ordered  to  pay  into  Court  any  balance  due  from  him  upon  such 
partnership-account,  and  that  the  debts  and  liabilities  of  the  partnership 
may  be  paid  and  discharged,  and  that  the  costs  of  the  suit  may  be  paid  out 
of  the  partnership  assets,  and  that  any  balance  remaining  of  such  assets, 
after  such  payment  and  discharge  and  the  payment  of  the  said  costs,  may 
be  divided  between  the  plaintiffs  and  the  defendants  according  to  the  terms 
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1888        of  the  agreement,  or  that  if  the  said  assets  prove  insufficient,  the  plaintiffs 

MAY  8  &  9.   aQd    tne    defendants    may  be  ordered  to  contribute    in  such  proportion  as 

shall  be  just,  to  a  fucd  to  be  raised  for  the  payment  and  discharge  of  such 

APPEL-      debts,  liabilities   and    costs,  and   to   such  other  reliefs  as  the  Court  shall 

LATE        think  fib.     The  approximate  value  of  the  claim  is  Rs,  2,000." 

CIVIL.  [591]     Now    that  was  a  suit  which  undoubtedly  was    framed  and 

presented  to  the  Court  in  contemplation  of    the  provisions  of  s.  215,  Civil 

10  A.  587=    Procedure     Code.     But   it    is    unnecessary    for    me  in  dealing  with  the 

8  A.W.N.     matter  to  which  I  shall  have  presently  to  advert,  to  make  any  reference 

(1888;  238.     to  these  forms  of  suits    and   the   shape  in  which  they  would  be  regarded 

by  a  Court  in  England.     I  have   simply  to  see  how  far  it  is  governed  by 

any  other  provisions  in  the  Civil   Procedure    Code,  and  if  it  is  governed 

by  those  provisions,  to  apply  them. 

A  variety  of  pleas  were  raised  in  the  statement  of  defence  to  this 
plaint,  the  only  material  one  of  which  here  is  what  in  substance  amounted 
to  this,  that  in  the  taking  of  any  accounts  as  between  the  plaintiffs  and 
the  defendants,  the  defendants  were  to  have  the  advantage  of,  and  to  be 
benefited  to  the  extent  of,  the  sum  of  Ks,  23,354-10-3,  which  they  alleged 
had  been  received  by  the  plaintiffs  upon  their  account  in  the  course  of  the 
partnership  business,  and  in  respect  of  which  the  plaintiffs  were  bound  to 
pay  them  that  sum. 

The  Subordinate  Judge  who  tried  the  case,  having  declared  the  part- 
nership dissolved  and  having  caused  the  accounts  to  be  taken,  came  to  tha 
conclusion,  as  declared  by  his  decree,  that  the  defendants  were  Entitled  to 
receive  from  the  plaintiffs  a  sum  of  Rs.  8,041-7-0.  Consequently,  there 
was  a  decree  in  favour  of  the  defendants  given  by  the  Subordinate  Judge 
by  which  they  were  declared  to  be  entitled  to  the  sum  which  I  have 
mentioned. 

From  that  decision  of  the  Subordinate  Judge,  which  was  passed  upon 
the  31st  March,  1886,  the  plaintiffs  preferred  an  appeal  to  the  Court  of  the 
Judge  on  the  1st  July,  1886,  and  on  the  llth  December  of  the  same  year, 
the  memorandum  was  returned  to  them  upon  the  ground  that  the  subject- 
matter  in  dispute  was  more  than  the  sum  of  Rs.  5,000.  The  memorandum 
of  appeal  was  then  brought  by  the  plaintiffs  and  presented  to  this  Court 
upon  the  20th  December,  1886,  and  the  appeal  was  admitted  subject  to  the 
report,  that  is  to  say,  subject  to  the  consideration  of  the  Bench  determin- 
ing the  appeal  of  any  question  as  to  its  admissibility  by  reason  of  being 
beyond  the  limitation  period. 

Mr.  Conlan  to-day,  when  the  appeal  was  called  on,  objected  to  our 
entertaining  it,  upon  the  ground  that  the  decree  of  the  Sub- [592]  ordinate 
Judge  having  been  passed  upon  the  31st  March,  and  the  appeal  only 
having  been  filed  in  this  Court  upon  the  20bh  December,  1886,  ifc  was 
barred,  and  we  were  therefore  bound  to  dismiss  the  appeal. 

On  the  other  hand,  it  has  been  contended  by  Pandit  Ajudhia  Nath 
for  the  appellants  that  his  clients  are  entitled  to  the  indulgence  which  is 
mentioned  in  s.  5  of  the  Limitation  Act.  He  has  claimed  that  indulgence 
upon  the  grounds  that  by  applying  the  analogy  of  s.  14  of  the  Limitation 
Act,  and  following  the  ruling  of  this  Court,  to  which  I  was  a  party,  in 
Balwant  Singh  v.  Gumani  Ram  (1),  he  should  be  allowed  the  period  of 
time  during  which  his  client  was  bona  fide  prosecutiug  his  appeal,  though 
erroneously,  before  the  Court  of  tbe  District  Judge. 
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I  have  only  to  say  with  regard  fco  that  ruling  that  it  was  never  ruled        1888 
by  my  brother  Tyrrell,  who  delivered  the  judgment  in  that  case  in  which  MAY  8  &  9. 
I  concurred,  that  the    provisions  of  s.  14  of  the  Limitation  Act  were  to  be 
bodily  imported  into  s.  5  of  the  said  Act.     All  that   we  did  say  was  that     APPEL- 
such   circumstances  as  are  therein    mentioned   might  supply  good  cause      LATE 
within  the  meaning  of  s.  5  of  the  Limitation  Law.     We  did  not   say  that     OlVlL 

the  time  during  which  an  appeal  has  been  preferred  and  pending  in  a  wrong        

Court  shall  be  excluded  for  the  purposes  of  calculating  time,    but  we  did  10  A.  587= 
say  that  it  may  be  excluded  for  the  purposes  of  the  indulgence  as  explaining     8  A.W.N. 
the   delay  in  bringing  the  appeal  to  the  right  Court.  (1888)  258. 

.  Out  of  this  contention  of  Pandit  Ajudhia  Nath  has  arisen  a  serious 
question,  and  one  that  presses  my  brother  Mahmood  very  much,  namely, 
the  question  of  jurisdiction,  that  is  to  say,  of  whether,  looking  to  the  terms  of 
this  plaint  and  to  the  terms  of  the  statement  of  defence.the  decree  which  was 
given  by  this.subordinate  Judge  was  a  decree  which  was  necessarily  appeal- 
able to  this  Court  and  not  to  the  Court  of  the  District  Judge.  We  have 
heard  a  very  long  and  learned  argument  upon  this  particular  point,  and  I 
am  free  to  confess  that  at  one  period  of  the  argument  I  entertained  a 
very  strong  view  different  to  the  view  of  my  brother  Mahmood,  as  to 
this  suit  falling  within  the  terms  of  s.  Ill  of  the  Civil  Procedure  Code. 
My  reason  for  that  was  thab  it  appeared  to  [593]  me,  looking  at  it 
from  the  point  of  view  of  an  ordinary  suit  for  dissolution  of  partnership, 
that  it  was  not  a  suit  for  the  "  recovery  of  money  "  in  the  ordinary  sense 
of  the  term.  But  as  has  been  pointed  out  by  my  brother  Mahmood,  this 
class  of  suits  as  mentioned  in  s.  Ill,  Civil  Procedure  Code,  as  suits  for  the 
recovery  of  money,  is  a  class  of  suits  in  contradistinction  to  suits  for  the 
recovery  of  immoveable  property,  restitution  of  conjugal  rights  and  the 
like,  and  it  contemplates  a  class  of  cases  in  which  or  out  of  which  a  money 
claim  arises.  He  has  gone  so  far  with  me  that  he  admits  that  a  mere  suit 
for  dissolution  of  partnership  would  not  be  a  suit  for  money,  nor  possibly 
would  a  suit  asking  for  a  declaration  that  an  account  should  be  taken. 
But  when  the  plaint  goes  on  and  says  : — "Take  the  accounts  and  when 
you  have  made  up  the  accounts  of  this  partnership,  if  any  thing  is  due  upon 
those  accounts,  give  me  what  is  due  to  me," — then  that  is  in  fact  a  claim 
for  money  and  nothing  else.  I  agree  that  that  may  be  so.  The  suit  upon 
the  face  of  it  in  all  its  aspects  is  a  suit  for  recovery  of  money,  because  the 
plaintiff  says,  "  when  you  have  taken  the  accounts,  if  any  thing  is  due  to- 
me, be  good  enough  to  direct  that  it  be  paid  to  me." 

What  is  then  the  nature  of  the  paragraph  of  the  statement  of  defence 
to  which  I  have  referred  ?  That  is  not  a  general  assertion  on  the  part  of 
the  defendants  in  which  they  say  to  the  Court  taking  this  account  that 
some  balance  will  be  found  in  their  favour  on  the  taking  of  accounts,  but  it 
says  in  specific  terms  that  "  in  any  event  in  taking  that  account  you  must 
give  us  credit  for  the  sum  of  Es.  23,354-10-3,  because  that  actual  sum  has 
been  received  by  our  partners,  which  we  ought  to  have  received,  and  which 
has  been  misappropriated  by  them." 

I  cannot  say  that  a  sum  claimed  in  that  way  is  not  a  sum  claimed  in 
the  nature  of  a  set-off.  That  is  to  say,  the  defendants  say  : — "Whatever 
may  be  found  due  to  the  plaintiffs  upon  settlement  of  accounts,  that  must 
be  reduced  by  Es.  23,354-10-3  as  the  amount  they  owe  to  us,  and  if  that 
is  not  sufficient  they  must  pay  the  balance."  I  do  not  think  that  under 
these  circumstances  I  am  straining  construction  here  to  hold  that  this  is  a 
claim  for  money  by  the  plaintiffs  in  which  the  defendants  plead  a  set-off. 
If  I  am  [594]  correct  in  that  view,  then  any  further  difficulty  in  the 
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1888       matter  ceases,  because  it  is  specifically  provided  by  s.  216  of  the  Civil  Proce- 

MAY  8  &  9.    dure  Code  that  in  matters  of  this  kind,   where  a  set-off  hag  been  claimed 

and  a  decree  has  been  passed  in  favour  of  the  defendant,    the  amount  of 

APPEL-     that  deoree  in  the  defendant's  favour  determines  the  form  of  appeal.  The 

LATE       decree  of  the  Subordinate  Judge,  being  for  a  sum  in  excess  of  Bs.  8,000,  in 

CIVIL,      favour  of  the  defendants,  it  is   obvious    therefore    that  tbe  appeal  of  the 

plaintiffs  did,  according  to  the  terms  of  s.  216  ot  the  Civil  Procedure  Code, 

10  A.  587=  lie  to  this  Court  and  not  to  the  Court  of  the  District  Judge,  and  in  going 
8  A.W.N,  to  that  Court  they  made  a  mistake  of  law.  for  which,  according  to  the 
(1888)  258.  ordinary  rules,  they  are  not  entitled  to  be  excused. 

It  has  been  argued  on  behalf  of  the  appellants  that  looking  to  tbe 
dirticulty  of  the  question  which  has  involved  us  in  so  much  discussion 
here,  this  is  another  indication  that  their  action  in  going  to  the  District 
Court  should  be  regarded  as  a  not  unreasonable  mistake,  and  that  they, 
though  acting  erroneously,  acted  with  perfect  bona  fides  in  the  matter.  It 
does  not  appear  to  me  that  there  is  any  adequate  or  sufficient  explanation 
offered  here  to  us  to  justify  us  in  extending  the  indulgence  mentioned  in 
s.  5  of  the  Limitation  Act.  They  are  supposed,  or  those  who  advise  them 
are  supposed,  to  know  the  provisions  of  the  statute,  and  to  be  aware  that 
under  its  terms,  if  an  appeal  is  preferred,  it  has  to  be  preferred  to  a  parti- 
cular Court.  It  is  no  excuse  merely  to  say  that  they  preferred  their  appeal 
to  a  wrong  Cour!;  by  mistake.  As  regards  the  interval  of  time  which 
elapsed  between  the  llth  December,  when  the  memorandun  was  returned, 
and  the  20th  December,  when  it  was  presented  to  this  Court,  the  case  is 
absolutely  bare  of  any  explanation  at  all  as  to  that  delay.  Under  all  the 
circumstances  I  am  of  opinion  that  it  has  not  been  made  out  to  my  satis- 
faction that  the  appellants  acted  bona  fide  in  this  matter,  or  that  they  have 
shown  any  good  cause  for  granting  them  the  indulgence  mentioned  in  s.  5 
of  the  Limitation  Act.  That  being  so,  I  have  come  to  the  conclusion  that 
tbe  objection  of  Mr.  Conlan  to  the  hearing  of  this  appeal  is  entitled  to 
succeed,  and  the  appeal  must  be  and  is  dismissed  with  costs. 

MAHMOOD,  J. — I  have  arrived  at  the  same  conclusion  as  nay  learned 
brother.  But  because  in  the  course  of  the  argument  upon  [595]  the 
preliminary  point  raised  by  Mr.  Conlan  in  this  case  as  to  the  hearing  of 
the  appeal,  there  was  not  full  accord  between  the  view  which  I  was  inclined 
to  take  of  the  case  and  that  which  my  learned  brother  was  inclined  to 
take,  I  think  it  necessary  to  state  the  exact  reasons  why  I  have  arrived 
at  the  same  conclusion. 

!  So  far  as  the  preliminary  points  is  concerned,  the  arguments  of  Mr.  Con- 
lan, on  the  one  hand,  and  that  of  Pandit  Ajudhia  Nath,  on  the  other,  raise 
two  questions  for  consideration,  both  questions  being  only  part  and  parcel 
of  one  and  the  sama  point,  that  is,  whether  this  appeal  has  been  presented 
within  the  time  provided  by  art.  156,  sch.  ii,  Limitation  Act,  and  whether 
the  provisions  of  s.  5  of  the  Limitation  Act  would  justify  us  in  extending 
the  ordinary  period  of  limitation.  The  decree  from  which  this  appeal  has 
been  preferred  was  a  deoree  passed  on  the  31st  March,  1836,  and  this 
appeal  was  not  preferred  to  this  Court  till  the  20th  December,  1886,  that 
is  to  say,  long  after  the  period  of  limitation  provided  by  the  article  to 
which  I  have  referred.  It  is  clear  that  in  administering  the  rule  of 
limitation  we  are  bound  to  administer  it  in  two  manners  only,  either  as  a 
lax  system,  the  periods  of  limitation  to  be  held  in  terrorem  over  the  heads  of 
the  litigants  and  to  be  modified,  varied  or  fluctuating  according  to  the 
individual  views  or  wishes  of  the  Judges,  or  as  definite  rules  of  law,  giving 
to  the  population  for  whom  those  laws  have  been  framed  a  guarantee  that 
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after  a  lapse  of  a  certain  period  they  may  rest  in  peace  and  rely  upon  titles 
or  other  rights  which  they  have  acquired  This  is  a  matter  upon  which 
many  judgments  have  beeu  delivered  iu  England  and  other  civilized 
countries.  In  India  the  question  as  to  the  exact  manner  in  which  such 
statutes  should  he  administered  was,  no  doubt,  fully  considered  by  the 
Legislature  in  framing  8.  4  of  the  Limitation  Act,  which  gave  expression 
not  to  a  modifiable,  variable  or  fluctuating  rule,  but  a  very  definite  rule, 
namely,  "  every  suit  instituted,  appeal  presented,  and  application  made, 
after  the  period  of  limitation  prescribed  therefor  by  the  second  schedule 
hereto  annexed,  shall  be  dismissed,  although  limitation  has  not  been  set  up 
as  a  defence.  "  That  rule,  stringent  as  it  is,  is  subject  to  the  other  previsions 
of  the  enactment,  among  which  s.  5  is  no  doubt  an  important  provision. 
It  was  in  connection  with  the  manner  in  which  the  statutes  of  limitation 
should  be  [596]  interpreted  that,  in  delivering  my  judgment  in  the  case  of 
Mangu  Lai  v.  Eandhai  Lai  (1),  I  went  out  of  my  way  to  give  as 
definite  an  expression  as  I  could  to  the  view,  following  the  language  of  Mr. 
Justice  Story,  that  statutes  of  limitation  were  statutes  of  repose  and  that 
they  should  be  administered,  not  in  a  variable  manner,  but  as  strictly  as  pos- 
sible, in  order  to  strengthen  the  repose  at  which  they  aim.  Tnat  same 
ratio  was  the  reason  why  in  the  case  of  Husaini  Begam  v.  The  Collector 
of  Mu&aftarnagar  (2)  I  applied  the  period  of  limitation  as  against  a 
Muhammadan  pardahnashin  lady  who  had  not  chosen  to  come  within  the 
proper  period.  In  that  case  I  had  the  misfortune  to  differ  with  my  learned 
colleague,  but  the  judgment  which  I  delivered  was  upheld  in  appeal  (3). 

To  the  views  which  I  then  expressed  I  still  adhere ;  and  in  determin- 
ing this  case  I  shall  base  my  judgment  upon  the  solitary  question  whether 
or  not  the  present  appellants  have  preferred  this  appeal  within  time,  even 
taking  the  indulgence  of  tha  provisions  of  s.  5  into  account.  Now  it  has 
been  argued  on  behalf  of  the  appellants  by  Pandit  Ajudhia  Nath  upon  the 
authority  of  the  ruling  to  which  my  learned  brother  has  referred  in  Bahuant 
Singh  v.  Gumam  Ram  (4),  that  the  provisions  of  s,  14  of  the  Limitation 
Act,  are  virtually  imported  into  s.  5  of  the  Limitation  Act,  and  that  when 
there  has  been  a  bona  fide  prosecution  of  a  case  in  a  Court  having  no 
jurisdiction,  such  circumstance  ipso  facto  amounts  to  a  rule  of  protection 
with  reference  to  such  casea,  so  as  to  entitle  the  appellants  to  deduct  from 
the  period  of  limitation  such  period  as  has  been  spent  in  litigation  in  a 
wrong  Court.  My  brother  Straight  has  already  stated  that  that  is  not  the 
effect  of  that  ruling,  and  I  do  not  understand  it  to  amount  to  any  thing 
more  than  this,  that  the  considerations  mentioned  in  s.  14,  Limitation  Act, 
are  or  may  be  elements  for  consideration  whether  the  delay  is  or  is  not  to 
be  excused  within  the  meaning  of  s.  5  of  the  Limitation  Act.  Beyond 
that  I  am  not  prepared  to  go,  because  I  hold  that  the  provisions  of  s.  14 
are  not  applicable  to  limitation  for  appeals,  but  to  limitation  for  original 
suits  and  applications.  If  I  were  to  hold  otherwise,  I  should  be  crediting 
the  Lsgislature  with  a  surplusage,  namely,  the  aurphmgeof  framing  s.  5 
notwithstanding  s.  14. 

[597]  The  question  then  is,  is  this  appeal  barred  by  limitation  or 
not ;  and  for  the  purposes  of  determining  this,  there  is  no  doubt  that,  even 
giving  the  appellants  the  benefit  of  such  analogical  principles  as  are 
contained  in  s.  14,  we  have  to  determine  whether  or  not  the  action  of  the 
present  plaintiffs- appellants  in  going  to  the  Court  of  the  District  Judge  of 
Azamgarh  was  or  was  not  a  bona  fide  one.  The  expression  bona  fide, 
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1888       which  is  translated  in  English  as  "  good  faith,"  ia  not  exhaustive,    and  is 

MAY  8  &  9,   defined  in  the  last  part  of  s.  3  of  the  Limitation  Act,  where  it  is  said 

"nothing  shall  be  deemed   to  be  done  in    good    faith    which  is  not  done 

APPEL-    with  due  care  and  attention."     Did  tbe  plaintiffs  in  this  case  act  with  due 

LATE       care  and  attention  when    they  in  this  suit,    notwithstanding  the  fact  that 

CIVIL       *ke  decree  was  for  an  amount  exceeding  Rs.  8,000,  went  up  to  the  District 

'  Judge,  instead  of  coming  up  in  first  appeal  to  this  Court,  from  the  decree 

10  A.  587=   of  the  31st  March,  1886  ?    Indeed,  Pandit  Ajudhia  Nath  on  behalf  of  the 

8  i.W.N,     appellants  conceded,  and  he  could  not  well  do  otherwise,  considering  that 

{1888;258.    the  order  whereby  the  appeal  was   returned  by  the  District  Judge  to  the 

appellants  was  never  contested    in  any  proceeding,  and  that  this  appeal 

has  been  finally  preferred  to  this  Court,  that  the  appeal  would  lie  to  this 

Court,  and  that  this  Court   was  the   proper   Court   to  entertain  such  an 

appeal. 

In  connection  with  the  question  of  bona  fide,'  however,  the  learned 
pleader  has  argued  that  the  provisions  of  s.  14  of  the  Limitation  Act  are 
so  broad  as  to  include  within  their  scope,  not  only  mistakes  of  fact,  but 
also  mistakes  of  law.  The  learned  pleader  has  gone  the  length  of 
contending  that  in  the  present  case,  although  the  appear  would  lie  here, 
it  was  an  innocent  mistake  made  by  the  appellants  to  go  to  the  Court  of 
the  District  Judge  with  their  appeal. 

I  am  of  opinion  that,  so  far  as  this  contention  concerns  mistakes  of 
law,  the  authority  of  tbe  maxim,  Ignorantia  leges  n&minem  exesusat,  has 
been  so  formally  settled  both  in  England  and  India  that  it  would  be  the 
shaking  of  established  authority  to  maintain  that  ignorance  of  law  or 
mistakes  of  law  are  reasons  for  the  excuse,  and,  as  such,  furnish  elements 
for  extending  tbe  period  of  limitation  which  the  statute  law  has  provided. 

In  my  opinion  s.  14  of  the  Limitation  Act  itself  does  not  contemplate 
cases  where  questions  of  want  of  jurisdiction  arise  from  [598]  simple 
ignorance  of  the  law,  the  facts  being  fully  apparent  and  cleir,  but  is 
limited  to  cases  where  from  bona  fide  mistakes  of  fact  tbe  suitor  has  been 
misled  into  litigating  in  a  wrong  Court.  The  phrase  "  other  cause  of  a 
like  nature  "  which  occurs  in  the  section  is  rather  vague,  but  it  cannot  be 
held  to  undo  the  effect  of  the  constitutional  obligation  which  tbe  law 
imposes  upon  every  citizen  to  known  the  law  of  tbe  land  in  which  he 
lives. 

But  the  learned  Pandit  went  further  in  supporting  the  case  of  the 
appellants,  and  he  contended  that  in  the  present  case  jurisdiction  did 
properly  lie  in  the  Court  of  the  Judge  of  Azamgarh.  This  is  an 
argument  which  is  inconsistent  with  the  fact  of  this  appeal  having  been 
finally  filed  here.  But  I  have  listened  to  it  with  care,  because,  as  I  hold, 
we  are  bound  to  see  whether  the  learned  Judge  of  Azamgarh  was  not  the 
proper  authority  to  hear  the  appeal  and  whether  we  as  tbe  Judges  of  the 
High  Court  have  any  jurisdiction  to  hear  the  appeal.  The  whole  con- 
tention so  far  as  this  part  of  the  argument  is  concerned  rests  entirely  upon 
the  interpretation  of  s.  Ill  of  the  Code  of  Civil  Procedure  read  with  the 
later  s.  216  of  the  same  Code.  The  plaintiffs  came  into  Court  assessing 
by  estimate  the  value  of  their  claim  to  be  Rs.  2,000,  and  a  further  relief 
was  also  prayed  that  such  balance  as  might  be  found  due  to  the  plaintiffs 
might  be  made  over  to  them.  The  suit  as  brought  was  no  doubt  a  suit 
.for  dissolution  of  partnership,  a  claim  which  neither  in  the  Courts  of 
equity  nor  in  the  Courts  of  law  can  ba  decided  without  the  taking  of 
accounts.  As  I  understand,  in  such  an  action,  both  in  England  and  in 
India,  the  ordinary  relief  prayed  for  and  the  ordinary  decree  made  is  that 
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upoa  such  accounts  being  taken  the  balance  should  be  made  over  to  the 
partias  to  whom  such  sums  might  be  due.  I  mention  this,  because 
unless  this  suit  falls  under  the  category  of  a  suit  for  money  within 
the  meaning  of  s.  Ill  of  the  Civil  Procedure  Code,  I  should  have  had 
considerable  difficulty  in  deciding  whether  or  not  we,  as  the  High  Court, 
are  the  proper  Court  of  appeal  in  this  case.  The  suit  is,  in  my  opinion, 
a  suit  for  money,  within  the  meaning  of  this  section ;  because  the 
illustrations  which  the  Legislature  has  provided  to  that  section  show 
that,  no  matter  what  the  title  may  be,  no  matter  whether  such  title 
arises  ex  delicto  or  ex  contractu,  so  long  as  the  relief  sought  is  to  recover 
money,  it  ia  a  suit  for  money,  and  such  [599]  a  plea  of  set-off  may  ba 
raised  within  the  meaning  of  that  section.  There  are  caaes  cited  by 
Mr.  Conlan :  Kishorchand  Champalal  v.  Madhowji  Visram  (1),  Bhagbat 
Panda  v.  Dambeb  Panda  (2),  Kistnasamy  Pillai  v.  The  Municipal  Commis- 
sioners of  tha  Town  of  Madras  (3),  in  which  Courts  of  justice  in  India  have 
extended  the  rule,  and  have  held  that  the  provisions  of  that  section  are 
not  exhaustive,  and  the  Courts  of  justice  have  allowed  set-off  in  those 
oases.  Whether  I  am  prepared  to  adopt  and  go  the  whole  length  of  the 
rules  therein  laid  down  it  is  not  necessary  for  me  to  say.  Bub  I  am 
clearly  of  opinion  that  this  present  suit  was  a  suit  for  money,  and  that  ib 
was  a  suit  which  would  admit  of  a  set  off. 

In  this  case  the  defendants  came  into  Court  not  denying  the  partner- 
ship, but  setting  up  accounts  of  their  own,  and  alleged  that  as  the  results 
of  those  accounts  the  defendants  were  entitled  to  a  decree  for  a  sum  of 
Es.  23,000.  It  was,  indeed,  iu  consequence  of  such  a  plea  of  set-off  that 
the  Court  below  in  acting  under  that  section  took  accounts,  and  as  the 
result  of  that  account  gave  the  defendants  a  decree  exceeding  a  sum  of 
Es.  8,000.  It  could  not  be  understood  to  have  been  a  decree  which 
would  ordinarily  be  appealable  to  the  District  Judge  of  Azamgarb,  because 
the  jurisdiction  of  the  District  Judge  in  appeal  is.  limited  to  Es.  5,000 
(vide  s.  22,  Acb  VI  of  1871).  There  seems  therefore  no  reason  to  think 
that  this  decree  was  other  than  such  as  8.  216  of  the  Civil  Procedure 
Code  contemplates,  and  in  respect  of  which  the  second  paragraph  of  that 
section  is  fully  applicable.  That  paragraph  says : — "  The  decree  of  the 
Court  with  respect  to  any  sum  awarded  to  the  defendant  shall  have  the. 
same  effect,  and  be  subject  fco  the  same  rules  in  respect  of  appeal  or 
otherwise,  as  if  such  had  bean  claimed  by  the  defendant  in  a  separate 
suit  against  the  plaintiff."  Here  the  decree  being  beyond  the  jurisdiction 
of  the  Judge,  clearly  the  appeal  lay  here. 

There  is  no  explanation  supported  by  affidavit  or  otherwise  why 
this  appeal  was  not  duly  preferred  in  due  and  proper  time  directly  from 
the  judgment  of  the  Subordinate  Judge.  But  even  if  it  be  granted  that  the 
period  during  which  the  appeal  was  pending  in  the  Court  of  the  District 
Judge  of  Az*mgrah  be  excluded,  there  is  [600]  no  explanation  why 
between  the  dates  mentioned  by  my  brother  Straight  sufficient  diligence 
was  not  employed  by  the  appellants  to  come  to  this  Court  with  their 
appeal.  I  hold,  therefore,  that  the  decree  now  appealed  from  was  a  decree 
appealable  only  to  this  Court,  and  that  the  appeal  should  have  been  pre- 
ferred within  the  period  prescribed  by  art.  156,  sob.  ii,  Limitation  Act ; 
and  that  not  having  been  so  preferred,  the  delay  which  has  taken  place  is 
not  duly  explained,  and  that  the  appeal  is  therefore  barred  by  limitation  ; 
and  I  agree  with  my  brother  Straight  in  dismissing  the  appeal  with  costs. 
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1888  JUDGMENT  DISPOSING  OF  OBJECTIONS. 

8  <t  9.  [The  judgment  of  the  Court  disposing  of  the  objections  taken  by  the 

~  respondents  was  as  follows  : — ] 

MAHMOOD,  J. —  The  question  which  has  arisen  to-day  relates  to 
LATB  certain  objections  taken  by  Pandit  Sundar  Lai's  clients,  the  defendants- 
CIVIL,  respondents  in  the  suit,  to  the  decree  of  the  lower  appellate  Court,  under 

_  s.  561,  Civil  Procedure  Code.  By  reason  of  the  judgment  of  my  brother 

°  Aw8N=  Straight  and  myself,  the  appeal  in  which  these  objections  were  raised  was 
1  dismissed  yesterday,  not  upon  the  merits,  which  were  never  heard,  but 

'  '  upon  the  ground  that  the  appeal  should  not  have  been  admitted,  because 
it  was  barred  by  limitation.  Pandit  Sundar  Lai  argues  that  notwithstand- 
ing this  circumstance,  and  notwithstanding  the  fact  that  the  dismissal  of 
the  appeal  was  due  to  the  objections  and  contentions  raised  on  behalf  of 
those  defendants-respondents,  we,  as  a  matter  of  law,  are  bound  to  proceed 
with  those  objections  under  s.  561  and  to  deal  with  them  uroa  their 
merits  both  as  to  fact  and  law. 

There  is  authority  in  the  Indian  cases  to  be  found  in  the  cases  of 
Baroda  Kant  Bhutiacharjee  v.  Pearee  Mohun  Mookerjee  (1)  ax?d  Coomar 
Poresh  Narain  Boy  v.  Watson  and  Co.  (2),  where  it  was  held  that  when  an 
appeal  is  dismissed  for  default,  the  hearing  of  objections  under  s.  343  of 
Act  VIII  of  1859  cannot  be  allowed  to  proceed,  and  similarly  it  has  been 
held  that  where  an  appeal  is  withdrawn  the  same  is  the  effect  upon  the 
cross-objections.  The  same  is  the  effect  of  the  case  of  Bahadoor  Singh  v. 
Bhugwan  Dass  (3)  and  of  the  case  of  Dhondi  Jagannath  v.  The  Collector  of 
Salt  [601]  Revenue  (4),  which  case  was  followed  with  my  concurrence  by 
.  Oldfield,  J.,  in  Maktab  Beg  v.  Hasan  Ali  15). 

I  take  the  effect  of  these  various  cases  to  be  that  the  entertainment  of 
objections  such  as  s.  561,  Civil  Procedure  Code,  contemplates,  is  contin- 
gent and  dependent-  upon  the  hearing  of  the  appeal  in  which  suoh 
objections  are  raised,  and  that  when  the  appeal  itself  fails,  is  rejected  or 
dismissed  without  being  disposed  of  upon  the  merits,  the  objections  follow 
its  fate,  and  cannot  be  entertained  either. 

Pandit  Sundar  Lai  has  argued  that  this  exact  point  has  never  yet 
been  ruled,  because,  as  the  learned  pleader  contends,  here  the  appeal  was 
heard,  though  it  waa  dismissed  upon  the  ground  that  it  was  barred  by 
limitation.  This  contention  may  at  first  sight  appear  to  be  supported  by 
tberatio  decidendi  of  the  ruling  of  the  Madras  High  Court  in  Venkatara- 
manaiya  v.  Kuppi  (6),  which  was  followed  by  the  Bombay  High  Court  in 
Dhondi  Jagannath  v.  The  Collector  of  Salt  Revenue  (4),  but  in  my  opinion 
those  cases  are  inapplicable  because  there  the  object  of  withdrawing  the 
appeal  aimed  at  preventing  the  respondent,  after  the  hearing  of  the  appeal 
had  commenced,  from  insisting  upon  his  cross-objections.  Under  such  cir- 
cumstances, withdrawal  of  an  appeal  being  a  matter  within  the  volition  of 
the  appellant,  the  Court  was  probably  right  in  hearing  the  cross-objections 
notwithstanding  the  withdrawal.  Here  the  plea  of  limitation  is  fatal  to 
the  bearing  of  the  appeal  upon  the  merits,  and  the  plea  has  been  taken  by  the 
respondents  themselves,  and  being  a  plea  in  limine  barring  the  hearing  of 
the  appeal  upon  the  merits,  we  have  given  effect  to  it  as  we  are  bound  to  do 
Under  s.  4,  Limitation  Act,  and  have  not  heard  the  appeal  upon  the  merits. 
Like  the  privilege  of  set-off  in  original  actions,  and  I  say  this  only  analogi- 
cally, the  Legislature  has  thought  tit  to  confer  upon  the  parties  respondents 

(1)  23  W.B,  57.  (2)  23  W.B.  229,  (3)  N.W.P.  H.C.R.  (1666),  23. 

U)  9  B.  28.  (5)  8  A.  551,  (6)  3  M. H.C.R.  303. 
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in  appeal  the  right  of  being  able  to  raise  objections  such  as  s.  561  con- 
templates. The  practical  effect  of  such  objections  is  that  they  are  in  them- 
selves appeals  to  ba  dealt  with  as  such,  but  the  privilege  is  qualified  by  very 
serious  considerations.  One  consideration  is  that  such  objections  are  not 
subject  to  the  same  period  of  limitation  as  appeals.  In  the  next  place, 
[602]  they  miy  be  argued  as  against  the  decree  of  the  Court  below  itself, 
although  from  that;  decree  no  appeal  has  baen  preferred.  These  rights  were 
not  intended  to  be  used  in  such  a  fashion  as  to  be  available  to  the  respon- 
dent who  apparently  accepted  the  terms  of  the  decree  of  the  Court  of  first 
instance,  aud  who  never  wanted  to  appeal  therefrom,  and  it  was  only  after 
the  opposite  party  bad  appealed  that  he  raised  objections,  We  have 
already  held  that  the  original  appeal  of  the  plaintiffs  in  the  suit  could  not 
be  heard  on  the  merits,  as  it  was  barred  by  limitation,  and  were  we  to 
allow  these  objections  to  be  dealt  with  now  separately  and  irrespective 
of  that  appeal,  we  should  be  practically  holding  that  an  appellant  who 
prefers  an  appeal  long  after  the  prescribed  period  of  limitation,  may  confer 
upon  the  respondent  the  right  of  having  an  appeal  of  his  own  heard  in  the 
shapa  of  objaatbns  under  s.  561,  Civil  Procedure  Code,  although,  if  the 
original  appeal  was  barred  by  limitation,  a  fortiori  such  objections  ought 
to  be  birred  also. 

I  am  of  opinion  that  the  ratio  decidendi  of  the  cases  which  1  have 
cited  applies  as  much  to  easea  where  an  appeal  is  rejected  or  dismissed, 
as  this  appeal  was  dismissed  by  us  yesterday,  upon  the  ground  that  it 
could  not  ba  entertained  because  it  was  barred  by  limitation. 

It  is  therefore  not  necessary  for  us  to  enter  into  those  objections,  and 
they  are  rejected  with  costs. 

STRAIGHT,  J. — I  am  of  the  same  opinion. 

Appeal  and  objections  dismissed. 


10  4.  602  =  8  A.W.N,  (1888)  263. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Mahmood. 


BHAGWAT  DAS  (Plaintiff)   v.  PAKSHAD  SINGH   (Defendant).* 
[25th  May,    1888.J 

Morl(/i(j3  —  Re  L- initial  be f<j ft  expiration  of  tirm— Mortgagor  entitle!  to  releem  before 
expiration  of  tir/n  unless  mwtjigee  can  show  that  the  term  binds  mortgagor — 
Uiu/nictuiry  inortjagi. 

No  such  geaaral  rale  of  law  arista  ia  India  as  would  preclude  a  mortgagor 
from  redeeming  a  mortgage  before  the  expiry  of  the  term  for  which  the 
mortgagee  was  insended  to  be  made,  unless  the  mortgagee  succeeds  in  showing 
that  by  raason  of  the  terms  of  tha  nnrtgaga  itself,  the  mortgagor  is  precluded 
from  paying  off  the  [603]  dabt  due  by  him  to  the  mortgagee.  Where  parties 
agree  tint  possession  of  any  property  shall  be  transferred  to  a  mortgagee  by  way 
of  security  aa1  repayment  of  the  loan  for  a  certain  term,  it  may  ba  inferred  that 
they  intended  that  redemption  should  be  postponed  until  the  end  of  the  term, 
though  the  creation  of  a  term  is  by  no  means  conclusive  on  the  point. 

The  term  fixe  i  for  payment  of  a  debt  should  be  presumed  to  be  a  protection 
only  for  the  debtor  till  a  contrary  intention  is  shown. 

[P.,  137  P.W.R.  1908  ;  R.  9  A.W.N.  135  ;  17  M.L.J.  83   (84)  ;  16   C.P.L.B.    59   (63)  ; 
126  P.L.R.  1908  ;  203  P.L.R.  1912  ;   21  P.W.R.  1912.] 

*  Second  Appeal  No.  2283  of  1886  from  a  decree  of  Maulvi  Abdul  Basit  Khan, 
Subordinate  Judge  of  Mainpuri,  dated  the  13th  September,  188G.  confirming  a  decree 
of  Munshi  Mat*  Prasad,  Muosif  of  Etawah,  dated  the  8th  July  1886. 
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THIS  was  a  suit  for  redemption  of  a  usufructuary  mortgage  made  on 
the  15bh  Dacember,  1876,  by  two  persons,  Udit  Singh  and  Musammat 
Mabaraji,  in  favour  of  one  Mobar  Singh.  On  the  19fch  of  August,  1878, 
the  mortgagors  conveyed  their  equity  of  redemption  to  Bhagwat  Das,  the 
plaintiff  in  the  suit.  Both  the  lower  Courts  dismissed  the  suit,  and  on 
appeal  to  the  High  Court,  the  point  for  contention  was  whether  or  not  the 
plaintiff  was  entitled  to  redeem  the  mortgage  before  the  expiry  of  the 
stipulated  period  for  redemption  mentioned  in  the  instrument  of  mortgage. 

The  material  clause  in  the  instrument  of  mortgage,  and  the  facts  as 
well  as  the  arguments  of  counsel  are  fully  set  forth  in  the  judgment  of 
the  Court. 

Mr.  G.  T.  Spankie,  for  the  appellant. 

Mr.  S.  Howell,  for  the  respondent. 

JUDGMENT. 

MAHMOOD,  J, — In  order  to  explain  the  question  of  law  which  arises 
in  this  case  it  is  necessary  to  state  the  following  facts  : — 

On  the  15th  December,  1876,  two  persons,  Udit  Singh  and  Musammat 
Maharaji,  borrowed  a  sum  of  Ks.  100  from  one  Mohar  Singh,  deceased, 
(represented  in  this  litigation  by  the  defendants-respondents)  and  executed 
a  mortgage-deed  in  his  favour.  The  nature  of  the  mortgage  was  usufructu- 
ary, and  under  its  terms  the  mortgagee  was  to  be  placed  in  possession  and 
to  appropriate  the  profits  of  the  mortgaged  property  in  lieu  of  interest,  the 
rate  whereof  is  not  specified  in  the  mortgage-deed.  The  principal  part  of 
the  deed,  so  far  as  the  question  in  appeal  is  concerned,  runs  as  follows  :— 

"  We  have  now  delivered  the  possession  of  the  mortgaged  zemindari 
share  to  the  mortgagee.  Neither  shall  we  claim  profits  and  mesne  profits 
from  the  date  of  the  mortgagee's  possession,  nor  shall  the  mortgagee  claim 
interest  on  the  debt.  We  shall  pay  the  principal  mortgage,  money  in  15 
years  (asl  ear-i-rahn  arsa  pandrah  [604]  haras  men  ada  karengeii) .  If 
upon  the  stipulated  promise  we  are  unable  to  pay  the  mortgage-debt  above- 
mentioned,  then  whenever  we  repay  the  principal  mortgage-money  at  the 
end  of  Jaithin  any  year,  the  mortgaged  property  shall  be  redeemed." 

The  mortgagee  was  accordingly  placed  in  possession,  and  on  the  19th 
August,  1878,  the  aforesaid  mortgagors,  Udit  Singh  and  Musammat 
Maharaji,  executed  a  sale- deed  whereby  they  conveyed  their  rights  and 
interests  in  the  mortgaged  property  to  the  present  plaintiff,  Bhagwat  Daa. 

Upon  the  title  so  derived,  the  plaintiff  instituted  the  present  suit  on 
the  15th  June,  1886,  with  the  object  of  obtaining  possession  of  the  mort- 
gaged property  by  redemption  on  payment  of  the  sum  of  Es.  100 
mortgage-debt  abovementioned. 

The  only  ground  upon  which  the  suit  was  resisted  is  that  it  was 
premature  inasmuch  as  it  was  instituted  before  the  expiry  of  the  term  of 
15  years  specified  in  the  mortgage-deed  of  the  15th  December,  1876 

Both  the  Courts  below  in  interpreting  that  document  have  arrived  at 
the  conclusion  that  the  term  of  15  years  was  binding  as  much  upon  the 
mortgagor  as  upon  the  mortgagee,  and  upon  this  ground  they  held  that 
the  right  to  redeem  could  not  accrue  before  the  expiry  of  the  stipulated 
term  of  15  years,  and  that  the  action  was  therefore  premature  and  should 
be  dismissed. 

From  the  decree  of  the  lower  appellate  Court  this  second  appeal  has 
been  preferred,  and  Mr.  Spankie  in  arguing  the  case  for  the  appellant  has 
addressed  a  learned  argument  to  me  upon  the  contention,  that,  in  the 
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first  place,  the  Courts  below  have  misconstrued  the  mortgage-deed,  and  in       1888 
the  next  place,    even  if  their  construction  be  accepted  to  be  correct,  the     MAY  35, 
plaintiff  as  representing  the  equity  of  redemption,  is  entitled  to  redeem 
the  mortgage  even  before  the  expiry  of  the  term  of  the  mortgage  ;  because,     APPEL- 
as  the  learned  counsel  contends,  such  terms  must  be  understood  to  be      LATE 
stipulations  for  the  protection  of  the  mortgagor,  and  so  long  as  the  mort-      CIVIL 

gagee   receives   all   that   is   due  upon  the  mortgage"  he  cannot  resist  such         

a  suit.  10  A.  602  = 

This  contention  is  opposed  by  Mr.  Howell  on  behalf  of  the  defend-     8  i.W.N. 
ants-mortgageea,  and  the  contention  of  the  parties  therefore  [605]  raises   (1888)  263. 
two  points  for  determination  ;  one  relating  to  the  interpretation  of  the 
mortgage  deed,  and  the  second  as  to  the  rule  of  law  applicable  to  such 
suits. 

Upon  the  first  of  these  points,  having  consulted  the  terms  of  the 
mortgage-deed  in  the  original  Hindustani,  I  am  of  opinion  that  the  parties 
intended  that  the  mortgage  should  continue  at  least  for  a  period  of  15 
years,  after  which  it  would  become  redeemable.  The  Hindustani  words 
"  arsa  pandrah  baras  men  "  may  no  doubt  be  interpreted  to  mean  "  within  a 
period  of  15  years,"  but  followed  as  those  words  are  by  the  phrase  wadha 
par,  "  at  the  promised  time,"  they  cannot  have  any  meaning  other  than 
that  15  years  was  the  term  fixed  for  the  mortgage.  Mr.  Spankie's 
contention  would  involve  the  conclusion  that  the  term  of  15  years  need 
never  have  been  mentioned  at  all,  as  the  mortgage  was  redeemable  at  any 
time  according  to  his  contention.  I  cannot  give  the  parties  credit  for  any 
such  surplusage,  there  being  nothing  in  the  document  to  justify  such  a 
construction.  On  the  contrary,  as  I  havo  already  said,  the  phrase  wj,dha 
par,  "  at  the  promised  period,"  must  refer  to  the  expiry  of  15  years,  for 
otherwise  the  sentence  which  immediately  follows,  which  provides  that 
in  subsequent  years  the  mortgage  would  be  redeemable  at  the  end  of  any 
Jaith,  would  also  become  superfluous. 

Then  as  to  the  latter  part  of  Mr.  Spankie's  argument — I  am  not  aware 
of  any  such  general  rule  of  law  as  would  go  the  length  of  laying  down  that 
in  all  cases  and  in  all  circumstances  the  term  for  which  a  mortgage  is 
executed  is  binding  only  upon  the  mortgagee  and  that  the  mortgagor  can 
enforce  redemption  even  before  the  expiry  of  the  stipulated  period.  A  mort- 
gage is  only  a  kind  of  contract  whereby  certain  rights  atd  obligations 
are  created. as  between  the  mortgagor  and  the  mortgagee.  Such  rights  and 
obligations  may  be  subjected  to  any  terms  and  conditions  not  prohibited 
by  law,  and  the  fixation  of  any  particular  period  as  the  term  of  the 
mortgage  or  as  the  time  when  redemption  is  to  take  place,  is  not  such  a 
stipulation  as  the  law  prohibits.  Indeed,  Mr.  Spankie  himself  conceded 
that  the  term  of  15  years  mentioned  in  the  mortgage-deed  was  binding  upon 
the  mortgagee,  so  as  to  preclude  him  from  foreclosure  or  any  other 
remedy  which  he  may  have  for  recovery  of  the  mortgage- [606] debt 
before  the  lapse  of  that  time.  But  the  learned  counsel  argues  that  in  the 
absence  of  any  express  covenant  in  the  mortgage-deed  to  the  effect 
that  the  same  shall  not  be  redeemable  before  the  expiry  of  15  years,  the 
presumption  of  law  is  that  the  term  was  intended  only  for  the  protec- 
tion of  the  debtor,  i.e.,  the  mortgagor. 

I  think  there  might  have  been  considerable  force  in  this  contention, 
if  the  nature  of  the  mortgage  and  the  terms  of  the  deed  did  not  preclude 
it.  The  relation  between  the  mortgagor  and  the  mortgagee  is  that  of 
debtor  and  creditor,  and  redemption  is  the  process  by  which  the  debt  due  on 
the  mortgage  is  paid  off.  When  in  such  a  contract  of  mortgage  a  term 
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of  payment  is  fixed,  the  ordinary  rule  would  be  the  same  as  in  regard  to  a 
term  of  payment  fixed  in  any  other  kind  of  obligations  of  debt.  Upon 
this  point  Pothier  in  his  treatise  on  Obligations  (Vol.  I,  p.  132)  has  the 
following : — 

"  It  remains  to  observe  concerning  the  effect  of  a  term,  that  being 
presumed  to  be  inserted  in  favour  of  the  debtor,  the  debtor  may  very  well 
defend  himself  from  payment  before  the  expiration  of  the  term,  but  the 
creditor  cannot  refuse  receiving  if  the  debtor  is  willing  to  pay,  at  least 
unless  it  appears  from  the  circumstances  that  the  term  was  appointed  in 
favour  of  the  creditor,  who  is  the  holder,  as  well  as  of  the  debtor." 

This,  then,  being  the  general  principle,  I  have  to  consider  how  it  is 
applicable  to  mortgages.  In  Vadju  v.  Vadju  (1)  Westropp,  C  J.,  following 
the  authority  of  Brown  v.  Cole  (2j  and  some  Indian  cases,  held  that  the 
right  cf  redemption  and  the  right  of  foreclosure  are  co-exteusive,  in  the 
absence  of  any  stipulation,  express  or  implied,  to  the  con'r-iry,  and  that  in 
such  cases  when  a  day  is  fixed  for  payment,  the  mortgagor  is  not  at  liberty 
to  insist  on  redemption  before  the  expiration  of  the  {  eriod  named.  In  that 
case  the  mortgage  deed  stipulated  that  the  mortgagor  would  pay  the  mort- 
gage-debt ivithin  ten  years  and  redeem  the  mortgaged  property,  and  the 
suit;  having  been  brought  before  the  expiry  of  that  term,  the  learned  Chief 
Justice  held  that  the  suit  was  unsustainable  because  prematurely  institu- 
ted, and  that  the  mere  use  of  the  word  "  within"  was  not  a  sufficient  indi- 
cation of  the  intention  of  the  parties  that  the  mortgagor  might  redeem  in 
a  less  period  than  the  ten  years  mentioned  in  the  mortgage-deed.  The  same 
ques-[607]tion  was  considered  by  Turner,  C.  J,  in  Sri  Raja  Setrucherla 
Ramabhadra  Baju  Bahadur  v.  Sri  Raja  Vairicherla  Surianarayanaraju 
Bahadur  (3\  upon  somewhat  broader  principles  than  the  rule  of  the 
English  law  as  to  the  right  of  ;edemption  and  tha  right  of  foreclosure  being 
presumed  to  be  co-extensive,  with  reference  to  the  period  mentioced 
in  the  mortgage-deed  for  payment  of  the  mortgage-debt,  and  the  ratio 
decidendi  adopted  in  that  case  seems  to  me  to  be  scarcely  fn  full  accord, 
upon  minor  points,  with  the  views  upon  which  the  judgment  of  Westropp, 
C  J.,in  Vadjuv.  Vadju(±}  proceeded.  To  put  the  matter  briefly,  the  general 
effect  of  the  Bombay  case  is  to  lay  down  that  the  mere  fixation  of  a  term 
for  paying  oft  the  mortgage-debt  is  to  be  presumed  to  bo  binding  as  much 
upon  the  mortgagor  as  upon  the  mortgagee  unless  the  cou'rary  is  clearly 
shown,  whilst  the  effect  of  the  Madras  case  is  that  where  the  mere  fixation 
of  the  term  occurs  in  a  mortgage-deed,  the  presumption  13  that  the  date  is 
fixed  for  the  convenience  of  the  debtor,  and  that  he  may  rapay  the  debt  at 
an  earlier  period,  unless  the  mortgagee  could  show  that  any  such  stipula- 
tions existed  between  him  and  the  mortgagor  as  would  debar  the  latter  from 
redeeming  the  mortgage  before  the  expiry  of  the  term  mentioned  in  the 
mortgage.  In  other  words,  whilst  Westropp,  C.J.,  would  have  the  presump- 
tion as  to  the  binding  effect  of  the  term  of  mortgage  in  favour  of  the 
mortgagee,  Turner,  C.  J.,  would  presume  in  favour  of  the  mortgagor  that 
the  mortgage  was  redeemable  at  any  time,  unless  the  mortgagee  could  show 
from  the  nature  of  the  mortgage  or  other  circumstances  that  redemption 
should  not  be  allowed  before  the  expiry  of  the  time  mentioned  in  the 
mortgage-deed  The  two  cases  are,  however,  undistinguiehable  ao  far  as  the 
result  is  concerned,  because  in  both  cases  the  mortgage  appears  to  have  been 
of  a  usufructuary  nature,  in  which  the  term  of  the  enjoyment  of  the  posses- 
sion of  the  mortgaged  property  seems  to  have  formed  a  substantial  part  of 


(l)  5B,  23. 


(2)  14  Sim.  427. 
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the  terms  of  the  mortgage  itself,  as  was  also  the  case  in  SoorjunChowdhry       1888 
v.  Imambundee  Begum  (1).     The  same  principle,  however,  appears  to  have     MAY  35. 

been  extended  by   a  Division  Bench  of  this  Court  in  Baghubar  Dayal  v.        

Budhu  Lai  (2)  to  simple  mortgages   or  hypothecation  bonds  in   which  a     APPEL- 
term  of  years  is  stated  as  the  period  of  payment  of  the  mortgage-debt,  and       LATE 
in  doing  [608]  so  the  learned  Judges  seem  to  have  adopted  in  its  integrity      ClVIL 

the  rule  laid  down  by  Westropp,  C.J.,  in  Vadju  v.  Vadju  (3),  where,  as  I        

have  already  said,  tbo  nature  of  the  mortgage  being  usufructuary,  the  period  10  A.  602  = 
of  enjoyment  of  possession  by  the  mortgagee  would  form  a  substantial  part     8  A.W.N. 
of  the  contract,  ierding  force  to  the  contention  that  such  possession  and   (1888)  263. 
enjoyment  could  not  be  put  an  end  to  at  the  will  of  the  mortgagor  before 
the  expriy  of  the  term  for  which  tho  mortgage  was  made. 

Having  so  far  referred  to  the  principal  rulings  bearing  upon  the  subject 
I  have  no  hesitation  in  adopting  the  ratio  decidendi  upon  which  the  judg- 
ment of  Turner,  C.  J.,  in  Sri  Eaja  SetrucherJa  Bamabhadra  Baju  Bahadur 
v.  Sri  Raja  Vairicherla  Surianarayanaraju  Bahadur  (4)  proceeded  for,  as  I 
understand,  that  judgment  enunciates  no  such  rigid  principle  as  that 
adopted  by  Wesfcropp,  C.  JM  in  Vadju  v.  Vadju  (3)  that  redemption  and 
foreclosure  are  co-extensive  in  the  abseoce  of  any  stipulation  to  the 
contrary. 

I  have  already  paid  that  the  relation  between  a  mortgagor  and  mort- 
gagee is  that  of  a  debtor  and  creditor  respectively,  the  main  distinction 
between  a  simple  debt  and  a  mortgage-debt  being  that,  whilst  in  the  former 
case  the  obligation  to  pay  the  money  is  a  simple  personal  obligation,  in  the 
latter  a  security  of  property  is  given  as  the  means  whereby  such  obligation 
is  to  be  discharged.  The  difference  rests,  not  in  the  essence  of  the  con- 
tract but  in  the  modus  operandi  egreed  ucon  by  the  parties  in  respect  of 
discharge  of  the  obligation  of  the  dobt.  In  the  case  of  a  simple  debt,  the 
law  provides  a  suit  icsulting  in  a  simple  money-decree  to  be  executed  or 
enforced  in  such  manner  as  the  rules  of  procedure  for  the  time  being 
prescribed.  L'i  the  case  of  a  mortgage-debt,  the  remedies  of  the  mortgagee- 
creditor  for  realising  his  debt  may  lie  either  in  foreclosure,  or  in  obtaining 
possession  of  the  mortgaged  property,  or  in  bringing  such  property  to  sale, 
according  as  the  teims  of  the  mortgage  contract  itself  may  be.  But 
whether  the  debt  is  a  simple  money-debt  or  a  debt  secured  by  mortgage, 
one  el:  ment  is  common  to  ihem  all,  namely,  that  before  the  obligation  can 
be  extinguished  it  must  be  discharged  by  payment  or  by  such  other 
methods  as  are  approj^riatfi  to  the  nature  of  the  obligation. 

[609]  This  being  the  common  element  of  the  obligation  to  pay  a  debt, 
the  fixation  of  any  particular  period  for  discharge  of  the  obligation  must 
necessarily  be  governed  by  the  same  principles.  Parties  to  a  contract  of 
debt,  as  indeed  parties  to  any  other  class  of  contracts,  are  at  liberty  to  enter 
into  any  stipulations  as  to  the  time,  place,  and  mode  of  discharging  such 
obligations  so  long  as  such  stipulations  are  consistent  with  the  law  of  the 
land  where  they  are  made.  The  fixation  of  a  period  for  discharge  of  a  debt 
is  nothing  more  or  less  than  oce  kind  of  such  stipulations,  and  I  am  not 
aware  .of  any  rule  of  law  which  would  prohibit  a  debtor  from  stipulating 
that  the  debt  should  not  be  demandable  from  him  before  the  expiry  of 
particular  period,  nor  of  any  rule  which  would  prohibit  a  creditor  from 
stipulating  that  the  debt  due  to  him  will  not  be  received  by  him  till  after 
the  expiry  of  any  particular  period.  Where  such  stipulations  are  already 
expressed  no  such  difficulties  arise  as  those  in  this  case,  for,  if  here  the 
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mortgage-deed  of  15th  December,  1876,  expressly  stated  that  the  mortgagor 
could  not  redeem  the  mortgage  before  the  expiry  of  the  15  years  term 
mentioned  therein,  this  litigation  would  probably  never  have  been  com- 
menced. But  the  mortgage-deed  contains  no  such  stipulation  in  express 
language,  and  the  Courts  have  to  decide  whether  any  such  stipulation  was 
implied  in  the  contract  of  mortgage. 

In  the  present  case  I  am  of  opinion  that  because  the  terms  of  the 
mortgage  itself  do  not  expressly  state  that  the  mortgage  shall  not  be 
redeemable  (that  is,  the  mortgaged-debt  shall  not  be  paid  off)  before  the 
expiry  of  the  15  years  mentioned  therein,  it  rested  upon  the  mortgagee  to 
show  that  he  is  entitled  to  decline  to  receive  payment  of  the  mortgage-debt 
before  the  expiry  of  that  period.  With  all  respect  due  to  the  ruling  of 
Westropp,  C.J.,  in  Vadju  v.  Vadju  (1)  which  was  followed  by  a  Division 
Bench  of  this  Court  in  Raghubar  Dayal  v.  Budhu  Lai  (2),  I  am  of  opinion 
that  no  such  general  rule  of  law  exists  in  India  as  would  preclude  a  mort- 
gagor from  redeeming  a  mortgage  before  the  expiry  of  the  term  for  which  the 
mortgage  was  intended  to  be  made,  unless  indeed  the  mortgagee  succeeds  in 
showing  that  by  reason  of  the  terms  of  the  mortgagee  itself  the  mortgagor  is 
precluded  from  paying  oS  the  debt  due  by  him  to  the  mortgagee,  and,  to 
uee  the  [610]  language  of  Turner,  C.J.,  in  Marana  Ammanna  v.  Penlyala 
Peru-botulu  (3),  "  it  requires  a  clear  expression  of  intention  to  deprive 
a  mortgagor  of  his  right  to  redeem  at  any  time  on  payment  of  the  debt." 
I  respectfully  think  that  the  rule  that  the  right  of  redemption  and  the  right 
of  foreclosure  are  co-extensive  and  coincident,  as  to  the  time  when  these 
rights  may  ba  respectively  exercised  by  the  mortgagor  and  the  mortgagee, 
is  not  a  rule  recognised  by  the  law  of  mortgage,  at  least  in  this  part  of  the 
country.  As  I  take  the  law,  both  these  rights  rest  upon  the  terms  of  the 
mortgage  itself,  and  considering  that  the  juristic  reasoning  as  staled  by 
Pothier  requires  that  a  term  fixed  for  payment  of  a  debt  should  be 
presumed  to  be  a  protection  only  for  the  debtor  till  the  contrary  is  shown, 
I  hold  that  in  this  case  it  rested  upon  the  mortgagee  to  show  why  be  is 
justified  in  declining  to  accept  all  that  is  due  to  him  upon  the  mortgage, 
though  the  offer  of  such  payment  is  made  before  the  period  of  15  years 
at  the  end  of  which  the  mortgagor,  at  the  time  of  the  mortgage,  as 
interpreted  by  me,  expected  to  ba  able  to  pay  off  the  mortgage-debt. 

But  whilst  holding  these  views  upon  the  principles  of  law  applicable 
to  such  payment  of  debts,  I  am  of  opinion  that  in  the  present  case  the 
mortgages  has  succeeded  in  showing  that,  by  reason  of  the  very  nature  of 
the  mortgage  and  the  circumstances  of  the  contract,  he  is  entitled  to 
resist  redemption  on  the  ground  that  the  period  of  15  ye  firs  mentioned 
therein  must  be  taken  to  form  a  material  part  of  the  contract  itself,  and 
to  have  bean  named  not  only  for  the  protection  of  the  mortgagor- debtor 
but  also  for  that  of  the  mortgagee-creditor.  The  mortgage  was  of  a 
usufructuary  character,  in  which  no  rate  of  interest  on  the  mortgage-debt 
was  specified,  and  the  mortgagee,  whilst  entitled  to  possession  and  the 
appropriation  of  profits  in  lieu  of  interest,  had  to  run  the  risk  of  appropria- 
ting only  such  profits  as  be  could  recover  during  the  period  of  his 
possession  of  the  mortgaged  property,  so  that,  to  use  the  words  cf  Turner, 
C.J.,  in  the  case  already  cited,  "  the  continuance  of  the  enjoyment  of  the 
mortgaged  property  for  a  prescribed  period  forrrs  a  material  part  of  the 
contract,"  and  "  it  would  be  inequitable  to  deprive  the  mortgagee  of  this 
right  on  the  mere  ground  that  the  contract  was  one  of  mortgage  ;"  and  I 
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agree  with  [611]  what  was  said  by  him  in  the  same  case  that  "where  parties 
agree  that  possession  of  the  property  shall  be  transferred  to  a  mortgagee 
for  a  certain  term,  it  may  be  inferred  that  they  intended  that  redemption 
should  be  postponed  until  the  end  of  the  term,"  though  "  the  creation 
of  a  term  ia  by  no  ineans  conclusive  on  this  point." 

In  this  view  of  the  case  I  am  of  opinion  that  the  lower  Courts  were 
right  in  interpreting  the  terms  of  the  mortgage-deed  of  the  15fch  December, 
1876,  and  that  they  were  right  in  holding  that  this  suit  for  redemption, 
which  was  brought  before  the  expiry  of  the  term  of  15  yeara  stipulated  as 
the  promised  date  of  redeeming  that  mortgage,  was  premature  and,  as 
such,  not  sustainable. 

I  dismiss  this  appeal  with  costs.  Appeal    dismissed. 
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Before  Mr,  Justice  Straight  and  Mr.  Justice  Mahmood. 


GIRDHAR  LiL  AND  OTHERS  . (Plaintiffs)  v.  BHOLA  NATH  AND  OTHERS 
(Defendants)*     [Ubh   June,  1888.] 

Mortgage  —  Usufructuary  mutjage  —  Covmani  by  tk*.  mortgagor  to  fay  the  m'r'gagze 
arrears  of  rent  d-te  at  the  limi  of  ndiinption — Payment  by  morfc/agee  of  arrears  of 
revenue—Right  of  mi't )ng:e  to  re-i"nburs;m  n'.  before  redemption—Act  IV  of  1882 
(Transfer  of  Property  Act),  s.  72  (6). 

On  the  27th  August  1883,  M  and  B  jointly  executed  two  usufructuary  mortga- 
ges for  the  sums  cf  Rs.  3,000  and  5,000  respectively  in  favour  of  the  defendants. 
On  the  24th  March,  1886,  the  mortgagors  executed  another  usufructuary 
mortgage  in  favour  of  the  plaintiffs  for  Rs.  15,000,  entitling  them  to  possession 
of  the  property  mortgaged.  The  second  mortgagees  instituted  a  suit  to  redeem 
the  prior  mortgages  by  depositing  in  Court  the  principal  sum  of  Rs.  8,000. 
The  defendants  urged  that  a  sum  of  RJ  4,000  was  due  to  them  besides  the 
principal  amount,  without  payment  of  which  the  property  in  suit  could  not  be 
redeemed.  The  Court  found  that  a  sum  of  Rs.  498-15-9  only  composed  of 
certain  arrears  of  rent,  and  an  item  of  arrears  of  Government  revenue  paid  by 
the  defendants,  was  due  to  them,  and  decreed,  redemption  of  the  property  on 
condition  of  payment  cf  the  aforesaid  sum.  Both  the  parties  appealed. 

Held  that  the  items  of  arrears  of  rent  were  recoverable  under  the  covenant 
contained  in  that  behalf  in  the  mortgage-deeds ;  as  to  the  item  for  arrears  of 
Government  revenue,  it  was  clear  that  unless  this  revenue  was  duly  paid  the 
whole  estate  might  have  been  sold  to  realise  it,  thereby  putting  an  end  to  all  the 
rights  of  the  mortgagors  and  mortgagees  ;  and  therefore  upon  the  general 
principles  of  law  upon  which  the  doctrine  of  salvage  and  subrogation  proceeds, 
persons  in  the  position  of  mortgagees  in  possession  are  entitled  to  claim  that  sum 
before  the  property  which  they  saved  from  sale  for  arrears  of  revenue  could  be 
redeemed. 

[612]  Hdd  further,  that  s.  7'2  of  the  Transfer  of  Property  Act  only  reproduces 
the  rules  of  law  which  Courts  of  justice  in  India  have  uniformly  adopted. 


[App.,  22  B.  440   (445);   R.,    13  A.  1S5    (199) < 
A.L.J.  435  =  A.W.N.  (1906)  150.] 


=  10  A.W.N.    228;    28  A.   593   (597) 


THIS  facts  of  this  case  are  stated  in  the  judgment  of  Mahoomd,  J. 
Mr.  D.   Banerji  and  Pandit  Mati  Lai,  for  the  appellants. 
Munshi  Newal  Behari  Bajpai,  for  the  respondents. 


*  First  Appeal,  No.  101  of  1887,  from  a  decree  of   Maulvi   Baiyid   Farid  ud-din 
Ahmad  Khan,  Subordinate  Judge  of  Agra,  dated  the  28th  March  .  1887. 
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JUDGMENT. 

MAHMOOD,  J. —  The  facts  of  this  case  are  simple,  and  may  be  briefly 
stated  for  the  purpose  of  disposing  of  this  appeal.  On  the  27th  August, 
1883,  Musammat  Bibi  Makundi  Dji  and  Biahambhar  Nath  executed  a 
mortgage-deed,  whereby  they  mortgaged  the  property  now  in  suit  to  Djani 
Ram  and  Chakkhan  Lai  for  a  sum  of  Rs.  3,000,  and  the  mortgage  was  of 
a  usufructuary  character.  Among  the  covenants  contained  in  the  mort- 
gage-deed was  the  following  :  — 

"  At  the  time  of  redemption,  we  shall  pay  alon^  with  the  mortgage- 
money  whatever  amount  of  arrears  of  ren1;  may  be  found  due  from  tenants 
at  that  time  The  mortgagees  shall,  to  the  best  of  their  abilidies,  take  care 
of  the  fruitful  and  unfruitful  trees." 

On  the  same  date  the  aforesaid  Bibi  Makundi  Dai  and  Bishambhar 
Nath  executed  another  usufructuary  mortgage-deed  in  favour  of  the  same 
defendants  for  a  sum  of  Rs.  5,000,  under  &xactly  the  same  conditions, 
including  the  covenant  as  to  payment  for  arrears  of  rent  which  I  have 
already  above  mentioned." 

Oo  tha  24th  March,  1886.  the  aforasiid  mortgagors,  Bibi  Makuadi 
Dai  and  Bishambhar  Nath,  executed  another  usufructuary  morSgage-dead 
in  favour  of  the  present  plaintiffs.  Lula  Girdhar  Lil,  Shigopil  and  Ridha 
Kisben,  for  a  sum  of  Rs.  15,000,  entitling  the  second  mortgagees  to 
possession  of  the  property  in  suit. 

These  second  mortgagees  have  coma  into  Court  in  this  casa  wbh  the 
objeoiicof  redeeming  the  two  mortgages  of  the  27rh  August,  1883,  and 
their  claim  as  such  is  maintainable,  because  they  are  puisna  incuoibrancers 
seeking  to  redeem  an  earlier  incumbrauce. 

The  suit  was  resisted  by  the  first  mortgagees  upon  various  grounds  ; 
but  those  which  we  have  to  consider  in  connection  with  this  appeal  are 
that  over  and  above  the  principal  sum  of  Rs.  8,000  which  formed  tha  con- 
sideration of  the  two  mortgages  of  [613]  even  date,  naoaely,  the  27th 
August,  1883,  a  sum  of  about  Rs.  4,000  was  ilus  to  the  mortgagees,  and 
that  without  the  payment  of  such  sum  no  redemption  could  taka  place. 

The  Court  of  first  instance  in  dealing  with  this  ligation  has  decree:! 
the  claim  for  redemption,  holding  that  besides  the  principal  sum  of 
mortgage-money  of  Rs.  8,000  which  had  already  been  deposited  by  the 
plaintiffs  under  the  special  provisions  of  the  Transfer  of  Property  Act,  the 
sum  of  Rs.  498-15  9  was  still  due  under  the  two  mortgages  of  the  27th 
August,  1883.  This  sum  consisted  of  four  items,  which  ware  the  follow- 
ing:— 


4. 


Arrears  for  1292  and  1293  F.  on  account  of 

mauza  Ataus 
Arrears  for  1292  and  1293  F.  on  account  of 

mauza  Khaki 
Arrears   for  1293  F.  on    account  of    mauza 

Kbutwari  ... 

Governmenc  Revenue  for  the  village 


Ra.     a.     p. 
165     3     6 


122     2     0 


68 
143 


Total  Rs.  .  498  15     9 


The  lower  Court  upon  this  finding  held  that  before  the  plaintiffs  could 
sue  for  redemption  as  puisne  mortgagees  they  were  bound  to  pay  up  not 
only  the  principal  sum  of  Rs.  8,000,  but  also  this  additional  aum  of 
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Rg.  498-15-9  which  I  have  mentioned  above  ;  and  that  Court  also  directed 

that  the  expenses  incurred  by  the  plaintiffs  should   be   recovered  from     JUNE  14. 

the  defendants.  

From  this  decree  this  first  appeal  has  been  preferred  by  the  plaintiffs  ;     APPEL- 
and  the  main  contention  which   has  been  pressed  upon  us  by  Mr.  Banerji       LATE 
is  that  the  decree  of  the  lower  Court  is  wrong  in    so  far  as  it  renders  the      CIVIL 

decree  for   redemption   subject  to  the  payment  of  the   aforesaid  sum  of        ' 

Rs.  498-15-9.     In   supporting  the  appeal  the  learned  counsel  relies  upon  iofl.  611  = 
the  terms  of  the  mortgages  of  the  27th    August,  1883,  and  he  contends     a  A.W.N. 
that  inasmuch  as  those  mortgages  did  not  mention  anything  expressly  as    (1888)  238. 
to  the  payment  of  any  sum  of  money  due  over  and  above  Rs.  8,000,  which 
was  the  amount  of  the  principal  mortgage- money,  therefore  the  payment 
[614]  of  this  additional  sum  could  not  be  made  a  condition  precedent  to 
a  decree  for  redemption. 

I  am  of  opinion  that  this  contention  is  unsound.  In  the  first  place, 
so  far  as  the  first  three  items  above  mentioned  by  me  are  concerned,  there 
is  a  distinct  clause  in  the  mortgages  of  the  27th  August,  1883,  which 
-entitles  the  mortgagees  to  claim  the  arrears  of  rent  as  a  part  and  parcel 
of  the  mortgage-money,  or,  to  say  the  least,  such  arrears  of  rent  (to  use 
the  words  cf  the  deed  itself),  as  would  be  found  due  from  tenants  at  that 
time,  became  in  fact  part  and  parcel  of  the  mortgage-money  itself,  and  the 
decree  of  the  Court  below  was  sound. 

As  to  the  4th  item,  the  Government  revenue  amounting  to  Rs.  143-8-6, 
it  is  true  that  this  sum  was  a  sum  paid  by  the  mortgagees  in  respect  of 
arrears  of  revenue  antecedent  to  the  27th  August,  1883,  but  the  revenue 
fell  due  after  this  mortgage.  It  is  clear  that  unless  this  revenue  was  duly 
paid  not  only  would  the  mortgagees  lose  their  rights  but  the  mortgagors 
themselves  would  also  cease  to  have  any  right  in  the  property  :  because 
arrears  of  revenue  may  result  in  a  sale  such  as  would  put  an  end  to  all  the 
rights,  not  only  of  the  first  mortgagees,  as  well  as  of  the  second  mortgagees, 
but  also  to  the  mortgagors'  rights.  Under  these  circumstances,  though  the 
terms  of  the  mortgage-deed  of  the  27th  August,  1883,  are  silent  upon  tha 
point,  yet  the  general  law  upon  which  the  doctrine  of  salvage  and  subro- 
gation proceeds,  and  the  principles  of  which  have  been  uniformly  adopted 
by  the  Courts  of  India,  lays  down  that  persons  in  the  position  of  the  pre- 
sent defendants  as  mortgagees  in  possession  are  entitled  to  claim  that  sum 
before  the  property  which  they  saved  from  sale  for  arrears  of  revenue, 
could  be  redeemed.  Such  a  right  no  doubt  cannot  be  exercised  by  a  per- 
son not  interested  in  the  property.  But  here  there  is  no  question  that 
these  two  mortgages  gave  to  the  defendants  in  this  action  such  interest  in 
the  property  as  would  entitle  them  to  spend  the  money  to  save  that  pro- 
perty. 

It  is  not;  necessary  to  decide  whether  the  particular  case  is  governed 
by  the  specific  rules  contained  in  tbe  Transfer  of  Property  Act,  because  I 
am  of  opinion  that  the  rules  contained  in  s.  72  of  that  enactment  only 
reproduce  tbe  doctrines  which  tbe  Courts  of  [615]  justice  in  India  have 
uniformly  adopted,  and  it  reproduce  the  older  law.  Clause  (b)  of  s.  72 
read  with  the  earlier  part  of  the  section  enacts : — "  When  during  the 
continuance  of  the  mortgage,  the  mortgagee  takes  possession  of  the 
mortgaged  property,  he  may  spend  such  money  as  is  necessary^- (6)  for 
its  preservation  from  destruction,  forfeiture'br  sale  ;  ''and  the  antepenulti- 
mate paragraph  of  that  section  goes  on  to  say  be  may,  in  the  absence  of 
a  contract  to  the  contrary,  add  such  money  to'  the  principal  money,  at  the 
rate  of  interest  payable  on  tbe  principal  and  where  no  such  rate  is  fixed. 
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at  the  rate  of  9  per  cant,  per  annum."  So  far  as  the  question  of  the  rate 
of  interest  is  concerned,  it  is  not  necessary  to  determine  it  ;  because  no 
interest  is  claimed  upon  Ra.  143-8-6  paid  as  arrears  of  revenue.  But  I 
hold  that  the  principle  to  which  I  have  alluded  entitles  the  defendants- 
mortgagees  to  make  that  a  part  and  parcel  of  tbe  mortgage-money,  the 
payment  whereof  should  be  a  condition  precedent  before  they  are  ousted 
from  the  mortgaged  property. 

Under  these  circumstances  I  am  of  opinion  that  this  appeal  No.  101 
of  1887  fails  and  should  be  dismissed. 

(The  learned  Judge  then  proceeded  to  dispose  of  the  connected  appeal 
preferred  by  the  defendants,  and  to  dismiss  the  same,  ordering  that  both 
appeals  should  be  dismissed  without  costs  of  the  High  Court.) 

STRAIGHT,  J. — I  entirely  concur.  Appeals  dismissed. 


10  A.  615  =  8  A.W.N.  (1888;  239. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Brodhurst  and  Mr.  Justice  Mahmood. 


KAURI  THAKURAI  (Defendant]  v.  GANGA  NARAIN  LAL  AND  OTHERS 
(Plaintiffs)*     [15th  June,  1888.] 

Landholder  and  tenant— Agreement  by  occupancy  tenant  to  rdinyuiih  hit  holding- 
Agreement  not  enforceable— Suit  for  spec  fie  perfat  mince  of  agre.meni — Jurisdiction 
cf  Civil  Courts. 

The  defendant,  who  was  a  tenant  with  a  right  of  occupancy  in  tbe  land  cul- 
tivated and  held  by  him,  executed  kabuliot  in  respect  of  the  said  land  in  favour 
of  the  plaintiffs  (his  landlords),  agreeing  that  on  the  expiry  of  the  term  fixed  in 
the  kabuliat  he  should  have  no  claim  to  retain  possession  of  the  oultivatory 
holding,  but  that  he  should  give  it  up.  Plaintiffs  sued  for  ejectment  of  the 
defendant  on  tbe  basis  of  the  [616]  agreement,  and  obtained  a  decree  from  the 
lower  appellate  Court.  On  second  appeal  by  the  defendant, 

Eeli  that  inasmuch  as  the  plaintiffs  sought  to  enforce  the  convenant  con- 
tained in  the  kaluliat  in  such  a  manner  as  to  extinguish  the  rights  of  occupancy 
found  upon  the  facts  of  the  case  to  have  baen  acquired  by  the  defendant  in  tbe 
land  in  suit,  such  suit  must  fail,  as  opposed  to  the  policy  of  the  law  as  shown  in 
the  provisions  of  a.  9  of  the  Rent  Act  (Act  XII  of  1881).  Such  a  tenant  may  be 
ousted  from  his  holding  by  enforcement  of  the  remedies  given  in  that  behalf  in 
a.  95  (d)  and  (f),  but  not  in  the  manner  sought  by  the  plaintiff  in  this  action. 

THE  plaintiffs  in  this  case  were  the  zamindars  of  mauza  Kabkaha  in 
the  district  of  Gorakhpur.  The  defendant  was  a  tenant  with  rights  of  occu- 
pancy in  certain  land  situate  in  the  mauza.  IS  appeared  that  previous  to 
the  mutiny  in  1857,  the  defendant  was  admittedly  a  person  who  owned 
the  mauza,  but  owing  to  his  misconduct  during  the  disturbance*  of  the 
mutiny,  his  rights  and  interests  in  the  mauza  were  confiscated  by  Govern- 
ment ;  and  tbe  proprietary  rights  therein  came  to  the  plaintiffs  by  right  of 
purchase. 

On  the  29th  June,  1874,  the  defendant  executed  a  kabuliat  in  respect 
of  the  land  in  suit  in  which  he  agreed  to  relinquish  it  at  the  end  of  five 
years,  the  wording  of  the  clause  being  to  the  following  effect :  "  On  the 
expiry  of  the  term  he  (defendant)  shall  have  no  claim  or  excuse  for  retain- 
ing possession  of  the  cultivatory  holding,  but  lie  shall  give  it  up."  This 

*  Second  Appeal,  No.  62  of  1887,  from  a  decree  of  Maulvi  Shah  Ahmad-ulla  Khan 
Subordinate  Judge  of  Gorakhpur,  dated  the  10, h  December,  1886,  reversing  a  decree  of 
Maulvi  Ahmad  Husain,  Munsif  of  Bansgaon,  dated  the  21et  August,  1886, 
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kabuliat  appears  to  have  been  preceded  by  a  decree  of  the  Bavenue  Court  1888 

passed  in  1870  in  favour  of  the  plaintiffs  ordering  ejectment  of  the  defend-  JUNE  15. 
ant  from  the  land  in  suifc,  but  there  was  no  evidence  to  show  that  the 

defendant  had  ever  been  ejected  ;  on  the  contrary  he  continued  to  pay  rent  APPBL- 

to  the  plaintiffs  and  remained  their  tenant,  till  at  the  last   settlement   he  LATE 

got  his  name  recorded  as  a  tenant  with  rights  of  occupancy  in   respect  of  CIVIL, 
the  land  in  suit.     The  plaintiffs  than  brought  this  suit  in  the  Court  of  the 

Munsif  of   Pknsgaon  for  possession  of  the  land,  basing  their  claim  on  the  *0  A.  613  = 

agreement  contained  in  the  aforesaid  kabuliat.  8  A<w  N- 

MOQQi    9<£Q 

The  defendant   contended   that  the  suit   was  not  cognizable  by  the   v 
Civil  Court ;  that  he  had  been  in  continuous   possession  of  the   land  for 
more  than  12  years,  and  had  thereby  acquired  rights  of  occupancy  in  the 
land  in  suit,  and  that  the  agreement  in  the  kabuliat  to  surrender  the  land 
after  five  years  was  void  in  law. 

[617]  The  Munsif,  holding  that  the  suit  was  cognizable  in  the  Civil 
Courts,  dismissed  it  on  the  ground  that  the  agreement  in  effect  was  a 
transfer  of  the  defendant's  rights  of  occupancy,  and  that  as  such  a  transfer 
was  prohibited  by  s.  9  of  the  Kent  Act  (XII  of  1881),  the  agreement  was 
not  enforceable.  On  appeal  by  the  plaintiffs- the  Subordinate  Judge  gave 
them  a  decree,  holding  that  the  agreement  did  not  operate  as  a  transfer 
of  the  right  of  occupancy,  and  was  enforceable  at  law.  He  referred  to  Lalji 
v.  Nuran  (1). 

The  defendant  appealed  to  the  High  Court. 

The  Hon.  Pandit  Ajudhia  Nath  and  Munshi  Bam  Prasad,  for  the 
appellant. 

Munshi  Madho  Prasad,  for  the  respondents. 

JUDGMENT. 

BRODHURST  and  MAHMOOD,  JJ. — The  plaintiffs  in  this  case  are 
admittedly  the  zamindars  of  the  land  in  suit,  and  the  defendant,  Kauri 
Thakurai,  is  admittedly  a  person  who  formerly  owned  the  village,  and  was 
in  cultivation  of  certain  lands,  when,  in  consequence  of  his  misconduct 
duriog  the  disturbances  of  the  mutiny  of  1857,  his  rights  and  interests  in 
the  village  were  confiscated  by  Government,  and  the  proprietary  rights 
came  by  purchase  to  the  plaintiffs. 

The  plaintiffs  came  into  Court  alleging  that  a  few  years  after  the 
confiscation  the  defendant-appellant  was  ousted,  and  that,  by  an  agree- 
ment of  kabuliat,  dated  the  29th  June,  1874,  executed  by  the  defendant, 
the  latter  agreed  to  cultivate  those  lands  for  a  period  of  five  years,  and  in 
executing  that  document  entered  into  a  covenant  that  after  the  lapse  of 
five  years  he,  the  defendant,  would  vacate  the  land. 

It  appears  from  the  judgment  of  the  lower  appellate  Court  that  the 
agreement  or  kabuliat  continued,  and  the  defendant  remained  upon  the  land 
as  a  tenant  paying  rent  to  the  plaintiffs.  The  kabuliat  above  mentioned 
appears  from  the  same  judgment  to  have  been  preceded  by  a  Revenue 
Court's  decree,  passed  in  1870,  for  ejectment  of  defendant ;  but,  as 
Mr.  Ram  Prasad  for  the  appellant  states,  there  is  not  a  particle  of  evidence 
to  show  that  the  decree  for  ejectment  was  executed,  or  that  the  defendant 
was  ousted  from  the  land  in  suit.  On  the  other  hand,  it  is  conceded  that  he 
[618]  continued  to  pay  rent  to  the  plaintiffs,  and,  for  all  purposes,  to 
occupy  the  status  of  a  tenant  towards  the  landlord. 

(1)  5  A.  103. 
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foog  The  plaintiffs  appear  to  have  made  an  application  to  the  Revenue 

JUNE  15     Court  in  respect  of  the  mutation  of  the  names,  with  the  object  of  having  it 

'    recorded  that  the  status  of  the  defendant  was  not  that  of  an  occupancy- 

APPEL-     tenant,  bub  only  that  of  a  tenant  at  will.     Oa  the  24bh  Dacembar,  1885,  it 

LATE       was  decided  by  the  settlement  officer  that  the  defendant's  position  was 

that;  of  a  tenant  with  a  right  of  occupancy,  inasmuch  as  he  had  cultivated 

jIviL.      the  jan(}   continuously  for  a  period  exceeding    twelve  years,    and   that 

10  *.  615=  decision  was  upheld  by  Mr.  LaTouche,  as  the  Gourd  of  ar-peal,  on  the  14th 

8  A.W.N.    April,  1886.     In  that  judgment  it  was  found   that  "  the  parties  admitted 

(1888)  239.    the   status  of  the  defendant  to  be  that-  of  an  occupancy-tenant,  he  having 

cultivated  the  land  for  more  than  twelve  years." 

The  present  suit  was  begun  on  the  16th  June,  1886,  in  the  Civil 
Court  by  the  plaintiffs  zamindars,  with  the  object  of  enforcing  the  covenant 
contained  in  the  kabuliat  of  the  29th  June,  1874,  whereby  the  defendant 
had  covenanted,  in  taking  the  lease,  that  he  would  vacate  the  land  at  the 
end  of  five  years.  Some  argument  has  been  addressed  bo  us  as  to  whether 
or  not  such  a  suit  was  one  cognizable  by  a  Court  of  civil  jurisdiction  as 
distinguished  from  a  Rent  Court  within  the  meaning  of  s.  95  of  the  Rent 
Act -(XII  of  1881).  Mr.  Bam  Prasad  argued  that  the  nature  of  the  suit 
was  such  as  was  contemplated  by  clauses  (d)  and  (/)  of  s.  95  of  Act  XII  of 
1881,  but  we  are  of  opinion  that  this  contention  is  unsound,  because  here 
the  nature  of  the  prayer  in  the  plaint  was  not  that  of  ejectment,  but  it  was 
a  prayer  which  required  consideration  whether  the  covenant  contained  in 
the  kabuliat  of  the  29th  June,  1874,  could  be  regarded  as  valid.  The  suit 
was  therefore  a  civil  nature,  and  in  this  view  we  are  supported  by  the 
ruling  in  Lalji  v.  Nuran  (1),  to  which  the  lower  appellate  Court  has  also 
referred. 

The  same  ruling  has  however,  been  understood  by  the  lower  appellate 
Court  as  justifying  the  conclusion  that  because  the  present  defendant 
in  executing  the  kabuliat  of  the  29oh  June,  1874,  promised  to  vacate  the 
land  at  the  end  of  five  years  from  that  date,  therefore  he  should  be  so 
ejected.  One  of  us  wag  a  party  to  that  [619]  judgment,  and,  reading 
the  ruling  as  we  do,  we  are  of  opinion  that  the  case  is  no  authority  for 
maintaining  that  where  a  person  already  possessing  a  right  of  occupancy 
promises  to  vacate  the  land  at  some  future  period  (in  this  case  it  was  five 
years),  such  action  is  to  be  regarded  as  a  contract  of  relinquishment.  All 
that  the  case  laid  down  was  that  an  occupincy-tenant,  or  indeed  any  kind 
of  tenant,  could,  if  he  pleased,  leave  the  land  alone  and  relinquish  it  so  as 
to  render  the  right  of  the  landlord  available  to  him  for  the  purpose  of 
securing  the  cultivation  of  the  land. 

Here  it  was  admitted  before  the  settlement  officer  by  the  respondents 
in  the  case  to  which  reference  has  already  been  made,  that  the  defendant 
was  an  occupancy-tenant  at  the  time  when  the  kabuliat  of  the  29th  June, 
1874,  was  executed.  Such  right  no  doubt  depacds  on  continuous  cultivation 
extending  beyond  twelve  years,  and  in  giving  rise  to  the  right  the  provi- 
sions of  s.  6  of  the  old  Rent  Act  (X  of  1859),  were  no  doubt  applicable. 
But  at  the  time  whan  the  kabuliat  was  executed,  namely,  the  29fih  June, 
1874,  there  existed  the  Rent  Act  (XIII  of  1873),  the  policy  of  which  enact- 
ment was  to  prevent  the  extinction  of  occupancy-tenure,  so  much  so  that 
s.  9  of  the  enactment,  reproduced  in  Act  XII  of  1881,  prohibited  transfer 
of  such  tenures  ;  or,  in  other  words,  continued  the  right  of  occupancy  to 
one  who  would  hold  on  to  the  land  and  continue  to  cultivate  it. 


(l)  5  A.  103. 
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This  is  not  therefore  a  case  in  which  there  has  been  any  actual 
relinquishajent  of  the  tenure  by  the  defendant,  because,  as  a  matter  of  fact 
he  has  not  relinquished  the  tenure.  This  is  not  a  case  in  which  the  relation 
of  landlord  and  tenant  between  the  parties  is  denied  by  either  of  the 
parties  to  the  litigation.  This  is  a  case  in  which  the  right  of  landlord 
and  tenant  being  admitted,  the  plaintiffs  seek  to  enforce  the  covenant  con- 
tained in  the  kabuliat  of  the  29th  June,  1874,  in  such  a  manner  as  to 
extinguish  the  rights  of  occupancy  which  are  found,  upon  the  facts  of  the 
case,  to  belong  to  the  defendant. 

In  our  opinion  such  a  suit  cannot  prevail.  The  policy  of  the  law  was 
to  make  occupancy  tenures  firm,  to  give  fixity  of  tenure  to  those  who  had 
cultivated  the  land  for  a  period  exceeding  twelve  years,  and  there  are 
provisions  in  the  Rent  Act  of  1859,  as  also  [620]  in  the  Rent  Act  of 
1873  and  again  in  the  present  Rent  Act  of  1881,  which  go  to  show  that 
such  tenures  are  regarded  with  care  by  the  Legislature,  and  that  the 
ouster  of  persons  having  rights  of  occupancy  is  not  to  be  allowed  even 
where  persons  having  such  rights  promise  to  relinquish  the  land  under  an 
agreement  such  as  that  of  the  29th  June,  1874.  The  Court  therefore  could 
not  have  enforced  the  ejectment  of  the  defendant.  The  Court  of  first 
instance  was  therefore  right  in  dismissing  the  claim  as  to  the  enforcement 
of  the  forfeiture  clause  of  the  kabuliat  of  the  29tb  June,  1874. 

Mr.  Madho  Prasad,  in  defending  the  appeal,  has  asked  us  to  remand 
the  case  for  trial  of  the  specific  question  as  to  whether  or  not  the  decree 
of  1870  was  ever  executed,  and  as  to  the  various  questions  arising  from  it, 
with  reference  to  the  rights  which  the  plaintiffs  as  zamindars  may  have 
in  connection  with  the  land  and  against  the  defendant-appellant.  We 
are  of  opinion  that  the  relation  of  landlord  and  tenant  being  admitted, 
proved,  and  shown  in  the  case,  and  also  the  kabuhat  of  the  29th  June, 
1874,  upon  the  ground  of  which  alone  such  a  suit  could  be  maintained  in 
the  Civil  Court,  the  remaining  questions  as  to  whether  the  defendant  could 
be  ousted  is  a  matter,  not  for  the  Civil  Court  to  determine,  but  for  the 
Rent  Court  to  deal  with.  There  may  be  such  remedies  as  clauses  (d) 
and  (/)  of  s.  95  of  Act  XII  of  1881  contemplate,  and  those  remedies  may 
still  be  open  to  the  plaintiffs-respondents.  They  may,  having  admitted 
the  defendant  to  be  their  tenant,  either  seek  to  enhance  the  rent,  or  seek 
to  recover  payment  of  such  rent,  or  upon  failure  of  such  payment  to 
enforce  a  decree  for  ejectment.  These  are  questions  for  the  Rent  Courfe 
and  not  for  the  Civil  Court,  and  we  are  not  concerned  with  them.  The 
result  of  this  view  is  to  decree  the  appeal,  and  reversing  the  decree  of  the 
lower  appellate  Court  to  restore  that  of  the  Court  of  first  instance  with 
costs  in  all  the  Courts.  We  order  accordingly. 

Appeal  allowed* 


1888 
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101.  615- 
8A.W.N. 
(1888)  239. 
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10  A.  621  =  8  A.W.N.  (1888)  243. 
JUNE  18,  APPELLATE  CIVIL. 

APPEL-  [621]  Before  Mr.  Justice  Brodhitrst  and  Mr.  Justice  Mahmood. 

LATE 

CIVIL  UPMANI  KUAB  (Plaintiff)  v.  RAM  DIN  AND  OTHEBS  (Defendants).* 

'  [18th  June,  1888,] 

10  A.  621  - 

SAWN  Pre  emption-'Wziib-ul-a.iz.—Cla'iise  fixing  price  in  case  of  sale  h  a  a-sharer— Agree- 

'     '    '  ment  running  with  tin  land — Pre*emptor  entitled  to  take  property  on  pa^nent  of 

(1888)  243.  pyift  fixing  in  wajib  ul-arz. 

The  pre-emptive  clause  in  the  wajlb  id-arz  of  a  village  contained  the  provi- 
sion that  the  right  of  pre-emption  could  be  enforced  on  payment  of  such  sum  as 
would  represent  the  "k\mat-i-muravvujah"  that  is,  according  to  current  rates. 
A  suit  for  pro  eruption  was  brought  against  the  vendor  and  vendee  of  a  certain 
fractional  share  in  the  village,  and  the  plaintiff  claiming  the  benefit  of  the  above 
provision  disputed  the  price  entered  in  the  eale  deed  as  the  proper  price  for  the 
share  according  to  current  rates. 

Beld,  following  Karim  Baksh  Rlia*  v.  Phula  Bibi  (1),  that  a  co-sharer  was 
entitled  to  purchase  the  share  sold  at  a  price  to  be  ascertained  according  to  the 
rule  in  that  behalf  contained  in  the  wajib-ularz  and  the  condition  iu  the  wajib- 
til  arz  regarding  the  price  to  be  paid  for  the  share  sold  was  binding  on  the  land 
and  therefore  binding  on  the  stranger  vendee. 

(R.,  A.W.N.  (1908)  98.] 

THE  plaintiff  in  this  case,  Musammat  Upmani  Kuar,  and  the  defen- 
dant, Khurshed  Jabau.'were  co  sharers  of  the  village  Makhapur  in  the 
district  of  Azamgarh.  The  defendant,  Khurshed  Jahan,  by  a  sale-deed 
dated  the  21st  May,  1885,  sold  a  nine  pies  share  in  the  village  to  the  other 
defendants  Earn  Din  and  two  others  for  the  sum  of  Rs.  825,  which  was 
entered  in  the  sale-deed  as  the  price.  The  covenant  of  the  village  wajib- 
ul-arz  relating  to  enforcement  of  the  right  of  pre-emption  contained  the 
following  provision  for  assessment  of  the  price,  viz.,  that  the  right  of  pre- 
emption could  be  enforced  on  payment  of  such  a  sum  of  money  as  would 
represent  the  "  kimat-i-muravvajah,"  that  is,  price  according  to  current 
rates.  The  plaintiff  instituted  this  suit  to  enforce  his  right  of  pre-emption 
in  respect  of  the  share  sold  by  the  defendant,  Khurshed  Jahan,  and  con- 
tended that  the  price  entered  in  the  deed  of  sale,  viz.,  Rs.  825,*>as 
fictitious  and  that  the  same  should  be  calculated  with  reference  to  the  rule 
for  ascertaining  the  price  as  laid  down  in  the  pre-emptive  clause  in  the 
wajib-ul-arz,  and  he  maintained  fchat  Rs.  350  would  be  the  real  price. 

The  Munsif  of  Azamgarh,  finding  that  the  plaintiff  had  failed  to  prove 
either  that  the  market  value  of  the  property  was  only  [622]  Rs.  350  or 
less  than  Rs.  825,  accepted  the  latter  sum  as  the  "  correct  amount  of  the 
consideration  money,"  and  accordingly  decreed  the  claim  for  pre-emption 
in  favour  of  the  plaintiff,  subject  to  payment  of  Rs.  825. 

The  plaintiff  appealed  to  the  District  Judge  of  Azamgarh,  who  dig- 
missed  the  appeal.  The  main  part  of  his  judgment  was  as  follows:  - 

"  The  lower  Court  did  not  hold  the  wording  of  the  ivajib- ul-arz  as 
binding  upon  the  parties ;  and  I  agree  in  this  vfew  of  the  lower  Court ; 
besides  this,  there  is  no  reliable  evidence  that  only  Rs.  350  were  paid,  so  if 
plaintiff  wishes  to  buy  the  property,  she  must  do  so  for  Rg  825." 

*  Beoond  Appeal,  No.  252  of  1687,  from  a  decree  of  J.M.C.  Steinbelt.Esq.,  District 
Judge  of  Az^mgarb,  dated  the  30ih  November,  1886,  confirming  a  decree  of  Munshi 
Nehal  Cband,  Munsif  of  Azamgarh,  dated  the  16th  July,  1386. 

(1)  8  A.   102. 
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The  plaintiff  appealed  to  the  High  Court,  and  contended  that  the 
lower  Court  had  erred  in  law  in  cot  adopting  the  rule  laid  down  in  the  JUNE  18 

w&jib-ul-arz  for  ascertaining  the  price.  L 

The  facts  of  the  case  are  further  stated  in  the  judgment  of  the  Court.     APPEL- 
Mr.  Abdul  Majid  and  Munshi  Madho  Prasad,  for  the  appellant.  LATE 

Pandit  Moti  Lai  (for  Munshi  Juala  Prasad),  for  the  respondents. 

OlVlL. 
ORDER  OF  REMAND. 

10  A.  621  = 

MAHMOOD,  J. — The  property  to  which  this  litigation    relates    is  a    a  A  W  N 
nine  pies  share  in  mauza  Makhapur,    of    which    the    plaintiff  and  the    (1333)  243 
defendant,  Khurshed  Jahan,  were  co-sharers.     On  the  21st  May,  1885, 
Khurshed  Jahan  executed  a  sale-deed  in  favour  of  Rain  Din   and  other 
defendants,  whereby   he  sold   the  abovemontioned  nine  pies  share  for  a 
price  which  is  stated  in  the  sale-deed  to  be  Rs.  825. 

The  plaintiff  thereupon  instituted  this  suit  to  enforce  her  right  of 
pre-emption  in  respect  of  the  abovementioned  sale,  and  in  her  claim  she 
alleged  that  the  sum  of  Rg.  825  had  fraudulently  and  collusively  been 
entered  in  the  sale-deed  to  defeat  her  right  of  pre-emption  ;  that  the  price 
actually  paid  was  only  Rs.  350  ;  that  according  to  the  pre-emptive  clause 
of  the  wajib-ul-arz  of  the  village  the  right  of  pre-emption  could  be  enforced 
on  payment  of  such  sum  of  money  as  would  represent  ''  kimat-i-murav- 
vajah,"  that  is,  price  according  to  current  rates  ;  that  such  current  rate 
was  to  calculate  the  price  at  8  annas  per  cent,  profit ;  and  to  support  her 
[623]  contention  she  produced  &bujharat  of  1292  Fasli,  showing  that  the 
annual  profits  of  the  nine  piea  share  amounted  to  Rs.  21-1-8. 

The  suit  was  resisted  by  the  vendor,  Khurshed  Jahan,  defendant,  on 
the  allegation  that  he  sold  the  property  for  Rs.  825  after  the  plaintiff  had 
refused  to  purchase  the  share.  Ram  Din  and  others,  vendees-defendants, 
took  the  same  plea,  and  they  further  pleaded  that  the  market  value  of  the 
property  in  suit  was  Rs.  825,  which  they  had  paid  as  the  consideration  of 
the  sale. 

The  Court  of  first  instance  held  that  refusal  by  the  plaintiff  to  pur- 
chase the  property  was  not  proved  ;  that  the  plaintiff  bad  failed  to  prove 
either  that  the  market-value  of  the  property  was  only  Rs.  350  or  less  than 
Rs.  825 ;  that  this  last  sum  must,  therefore,  be  taken  as  the  "correct 
amount  of  the  consideration -money  and  the  same  should  be  paid  by  the 
plaintiff."  The  Court  accordingly  decreed  the  claim  for  pre-emption  sub- 
ject to  payment  of  Rs.  825. 

From  this  decree  the  plaintiff  appealed  to  the  lower  appellate  Court 
upon  grounds  which  impugned  the  judgment  of  the  first  Court  as  to  the 
amount  of  purchase-money  and  the  principle  upon  which  it  should  be 
calculated.  The  learned  Judge  of  the  lower  appellate  Court  dismissed  the 
appeal  and  the  main  part  of  his  judgment  is  thus  worded  : — 

"  The  lower  Court  did  not  hold  the  wording  of  the  wajib-ul-arz  as 
binding  upon  the  parties  ;  and  I  agree  in  this  view  of  the  lower  Court ; 
besides  this,  there  is  no  reliable  evidence  that  only  Rs.  350  were  paid,  so 
if  plaintiff  wishes  to  buy  the  property,  she  must  do  so  for  Rs.  825.  " 

The  plaintiff  has  preferred  this  second  appeal,  contending  that  in 
determining  the  price  of  the  property  in  suit  the  lower  appellate  Court 
has  erred  in  not  following  the  terms  of  the  ivajib-ul-arz  as  to  the  "kimat- 
i-muravvajah  "  or  the  current  rate  ;  and  that  that  Court  has  omitted  to 
decide  the  exact  amount  of  the  price  actually  paid  for  the  property  in  suit. 
Mr.  Abdul  Majid,  in  supporting  the  appeal,  has  confined  bis  argument 
to  these  two  points,  and  contends  that  the  decision  of  the  lower  appellate 
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1888       Gourfc  must  be  taken  to  proceed  upon  the  preliminary  point  that  the  terms 

JUNE  18.    of  the  wajib-ul-arz  as  to  the  assessment  of  the  price  were  not  binding  upon 
the  parties,  and  that  [624]  therefore  that  Court  has  not  tried  the  case  upon 

APPEL-     the  merits.     On  the  other  hand,  Mr.  Moti  Lai,  who  appsars  for  Mr.  Juala 
LATE       Prasad,  on  behalf  of  the  respondents,  argues  that  the  judgment  of  the  lower 

CIVIL,      appellate  Court  must  ba  read  so  as  to  incorporate   the  findings  and  con- 

elusions  of  the  first  CourD,  and  so  read,  the  case  must  be  treated  as  having 

10  A.  621  —    Deen  tried  upon  the  merits,  leaving  no  room  for  second  appeal. 

8  A.W.N.  I  am  °f  opinion  that  the  appeal  has  force  and  that  the  case  has  not 

(1888)  243.  been  *r'e^  UP°D  the  merits  by  the  lower  appellate  Court,  as  that  Court's 
judgment  proceeds  upon  the  view  that  the  terms  of  the  wajib-ul-arz  as  to 
the  assessment  of  the  price  for  pra-emptive  purposes  were  not  binding 
upon  the  parties.  The  question  is  no  doubt  one  not  altogether  free  from 
difficulty,  when  regarded  as  a  general  question  of  law,  whether  such 
covenants  run  with  the  land  so  as  to  bind  purchasers  who  may  or  may  not 
have  notice  of  such  covenants.  The  covenant  may  amount  only  to  an 
obligation  annexed  to  the  ownership  of  immoveable  property,  but  not 
amounting  to  an  interest  therein,  and  in  this  light  the  covenant  would  fall 
under  the  class  of  obligations  which  have  been  well  described  in  the 
second  paragraph  of  s.  42  of  the  Transfer  of  Property  Act  (IV  of  1882).  or, 
to  use  the  language  of  jurisprudence,  the  right  created  by  such  a  covenant 
would  fall  under  the  category  of  jus  ad  rem  as  distinguished  from  jus  in 
rem:  and  if  it  bo  so,  then  the  equitable  doctrine  of  notice  would  come  into 
play  in  dealing  with  such  questions  where  bona  fide  transferees  for  value 
are  concerned. 

I  am,  however,  relieved  from  entering  into  this  somewhat  difficult 
question  by  a  long  course  of  decisions  in  respect  of  such  covenants  when 
found  in  the  pre-emptive  clause  of  the  Wajib-ul  arzes  in  these  Provinces. 
In  Chotey  v.  Bulla  (1),  Hakeem  Maker  Ali  v.  P.remsookh  (2)  and  Balesur 
Aheer  v.  Pudarut  Singh  (3),  the  late  Sadar  Diwani  Adalat  of  these 
Provinces  laid  down  the  rule  that  a  condition  in  the  wajib-ul-arz  securing 
to  co-sharers  a  right  of  pre-emption  at  a  fixed  sum  per  bigha,  without 
reference  to  the  actual  price  paid  by  a  stranger,  however,  unusual  and 
inexpedient,  must  be  enforced,  when  its  enforcement  is  claimed  by  a  co- 
sharer.  In  laying  down  this  rule  the  learned  Judges  do  not  seem  to  have 
[625]  considered  how  far  the  doctrine  of  notice  would  affect  the  question 
when  raised  against  bona  fide  transferees  for  value,  and  I  can  well  ima- 
gine why  in  Akbar  Singh  v.  Juala  Singh  (4),  in  dealing  with  a  similar 
covenant,  my  brothers  Straight  and  Tyrrell  confined  the  effect  of  such 
covenants  only  to  disputes  as  to  price  between  the  pre-emptor  and  the 
vendor,  and  would  not  extend  the  effect  of  such  covenants  to  bona  fide 
purchasers  for  value. 

The  case-law  stood  thus  when  a  Full  Bench  of  this  Court  in  Karim 
Bakhsh  v.  Phula  Bibi  (5)  had  to  consider  the  same  question,  and  they 
unanimously  arrived  at  the  conclusion  that  covenants  in  the  vjajib-ul-arz 
as  to  the  assessment  of  price  for  purposes  of  pre-emption  run  with  the 
land  so  as  to  bind  purchasers,  that  a  pre-emptor  co-sharer  could  enforce 
such  a  covenant  both  against  the  vendor  and  the  vendee,  and  that  if  the 
stranger  vendee  had  paid  more  than  was  payable  according  to  the  wajib- 
ul-arz,  he  was  entitled  to  recover  the  surplus  from  the  vendor.  In 

(1)  N.W.P.,  8.  D.A.  R  ,  1865,  part  i,  p.  163. 

(2)  N.W.P.,  8.  D.A.  R.,  1865.  park  i,  p.  365. 

(3)  N.W.P.,  8.  D.A.,  1865,  part  ii,  p.  104.  (4)  A.W.N.  (1805;,  216.  (5)  8  A.  102 
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delivaring  his  judgment  in  that  case  my  brother  Tyrrell  distinguished  the 
ruling  in  Akbar  Singh  v.  Juala  Singh  (1)  to  whioh  I  have  already  referred, 
and  he  adopted  the  Full  Bench  ruling  in  Hasrat  Khan  v.  JeobadhUpadhia(%) 
which  is,  so  far  I  am  aware,  the  latest  ruling  on  the  subject. 

In  none  of  the  cases  to  which  I  have  referred  (and  I  am  not  aware  of 
any  other  ruling)  does  the  exact  nature  of  the  right  created  by  covenants 
in  the  wajib-ul-arz  as  to  the  assessment  of  price  for  pre-emptive  purposes 
appear  to  have  been  either  argued  or  considered,  with  reference  to  the 
applicability  of  the  equitable  doctrine  of  notice  to  bony,  fide  transferees  for 
value,  nor  does  it  appear  that  the  question  how  far  such  covenants  are 
enforceable  in  law  as  opposed  to  public  policy  in  consequence  of  derogating 
from  the  value  of  immoveable  property  was  considered  or  decided  ;  and  I 
confess  that  if  the  matter  was  res  integra  I  should  have  considered  it  my 
duty  to  have  considered  these  points  before  giving  such  unqualified  effect  to 
covenants  as  to  price  contained  in  the  wajib-ul-arz  as  against  transferees 
for  value,  the  more  so  as  I  cannot  help  feeling  that  such  covenants  are 
opposed  to  the  very  nature  of  the  right  of  pre-emption. 

[626]  The  matter,  however,  as  I  have  shown  is  not  integra  and  the 
balance  of  authority  of  the  case  law  which  culminated  in  the  Full  Bench 
ruling  of  this  Court  in  Karim  Bukhsh  Khan  v.  Phala  Bibi  (3)  is  entirely 
in  favour  of  the  appellant's  case,  for  it  goes  the  length  of  holding  that 
irrespective  of  notice  such  covenants  in  the  wajib-ul-arz  run  with  the  land 
and  are  enforceable  against  bona  fide  purchasers  for  value,  whose  only 
remedy  is  to  recover  the  surplus,  from  the  vendor.that  is.such  money  as  may 
have  been  paid  by  the  vendee  over  and  above  the  price  assessed  according 
to  the  wajib-ul-arz.  The  ruling  is  binding  upon  us,  and  in  accordance 
therewith  I  hold  that  the  learned  Judge  of  the  lower  appellate  Court  was 
wrong  in  law  in  holding  that  the  terms  of  the  vjajib-ul-arz  as  to  the 
enforcement  of  pre-emptive  right  on  payment  of  price  at  the  current  rate 
was  not  binding  upon  the  parties,  and  that  he  should  have  tried  the  case 
upon  the  merits  with  reference  to  the  terms  of  the  wajib-ul-arz  above- 
mentioned.  In  other  words,  he  should  have  gone  fully  into  the  merits  of 
the  whole  case  in  order  to  ascertain  the  exact  current  rate  at  which  such 
property  is  sold.  The  circumstance  that  the  defendants  vendees  paid  any 
particular  sum  as  the  price  of  the  property  may  no  doubt  form  an 
element  of  consideration  as  to  the  exact  market-value  of  the  property  with 
reference  to  the  current  rate  at  which  such  property  is  sold.  But 
according  to  the  Full  Bench  ruling  abovementioned,  the  circumstance 
that  the  defendants-vendees  actually  paid  Eg.  825  or  even  a  lesser  sum,  as 
the  price  of  the  property,  would  not  per  se  render  the  decree  for  pre-emption 
subject  to  payment  of  the  price  actually  paid. 

The  lower  appellate  Court  has  not  tried  the  case  upon  the  merits  with 
reference  to  these  considerations,  and  under  the  circumstances  I  would 
decree  this  appeal,  and  setting  aside  the  decree  of  the  lower  appellate 
Court,  remand  the  case  to  that  Court  for  trial  upon  the  merits.  Costs  to 
abide  the  result. 

BRODHURST,  J. — For  the  reasons  sbated  by  my  brother  Mahmood,  I 
concur  with  him  in  allowing  the  appeal,  in  setting  aside  the  decree  of  the 
lower  appellate  Court,  and  in  remanding  the  case  to  that  Court  for  trial 
upon  the  merits. 

Cause  reinanded. 
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APPELLATE  CIVIL. 
[627]  Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Tyrrell. 


WALI-UL-LAH  KHAN  AND  ANOTHER  (Defendants)  v.  MUHAMMAD 
ISRAR-UL-LAH  KHAN  AND  OTHERS  (Plaintiffs)."''     [29bh  June,  1888.] 

Pro,  tice—  Issue  raised  by  Court  which  was  not  raised  by  parties, 

The  plaintiffs  in  a  suit  denounced  in  the  plaint  their  two  signatures  to  a  sale- 
deed  as  forgeries,  and  never  alleged  that  they  witnessed  it  under  pressure.  The 
Court  of  first  instance  found  them  to  be  genuine,  and  the  lower  appellate  Court, 
while  agreeing  with  the  Court  below  in  its  findings  upon  the  question  of  the 
genuineness  of  the  signatures,  observed  that  they  were  obtained  under  pressure, 
and  so  reversed  the  decree  of  the  Court  below.  Oa  Second  appeal  to  the  High 
Court. 

Held  that  Courts  are  not  to  raise  important  and  serious  issues  in  a  case  for 
the  parties  when  they  have  not  raised  it  themselves  by  their  own  pleadings  in 
the  cause. 

[D.,  12  A.  556  (558).] 

SALAMAT-ULLAH  Khan,  Wali-ullah  Khan,  and  Sakhawat-ullah  Khan 
were  three  brothers  owning  jointly  several  zamindari  villages  and  other 
lands  and  houses.  By  a  partition  and  division  between  the  brothers  by 
means  of  an  arbitration  award,  all  their  joint  property  was  divided 
between  them,  and  each  brother  became  separate  and  undivided  owner  of 
the  zamindari  village  land  and  houses  allotted  to  him,  and  the  award 
further  provided  that  in  case  of  sale  or  transfer  by  any  of  the  parties  of 
the  property  so  acquired  by  him  in  severally,  the  other  parties  should 
have  a  right  of  pre-emption.  By  this  partition  mauza  Bahori,  tahsil 
Pawayan,  was  allotted  to  Wali-ullah  Khan,  the  defendant,  and  his 
name  was  recorded  in  the  revenue  papers  as  proprietor  of  the  said  mauza. 

By  a  sale-deed  dated  the  6th  March,  1885,  Wali-ullah  Khan  conveyed 
5  biswas  out  of  the  entire  20  biswas  of  the  said  mauza  and  another  plot 
of  land  which  he  also  held  in  severalty,  to  Muhammad  Iftikhar-ullah  Khan 
in  the  sum  of  Es.  2,000,  and  the  plaintiffs,  who  each  the  sons  of  Salamat- 
ullah  Khan,  signed  the  deed  as  witnesses. 

The  plaintiffs  then  brought  this  action  to  enforce  their  right  of  pre- 
emption in  respect  of  the  aforesaid  sale,  alleging  also  at  the  same  time  that 
they  wore  not  among  the  witnesses  to  the  sale-deed  and  that  the  signa- 
tures purporting  to  be  theirs  on  the  deed  were  not  genuine. 

The  defendants  contested  the  suit  on  various  grounds,  and  maintained 
that  the  signatures  on  the  sale- deed  purporting  to  be  those  of  the  plaintiffs 
as  witnesses  thereto  were  genuine. 

[628]  The  Subordinate  Judge  of  Shabjahanpur,  who  tried  the  suit  in 
the  first  instanca,  fixed  several  issues  for  determination  arising  out  of  the 
material  allegations  of  the  parties,  and  one  of  them  was,  "Were  the 
signatures  to  the  sale-deed  affixed  by  the  plaintiffs  themselves,  or  had  the 
defendants  forged  them  without  the  knowledge  of  the  plaintiffs,  and  how 
will  these  signatures  affect  them?"  Finding  in  favour  of  the  defendants 
upon  this  issue  as  well  as  on  the  several  other  issues  in  the  case,  he  dis- 
missed the  suit.  On  appeal  by  the  plaintiffs  to  the  District  Judge,  that 
officer  upon  this  particular  issue  found  as  follows: — "  I  also  agree 

•  Second  Appeal,  No.  1643  of  1886,  from  a  decree  of  H.  P.  Mulook,  E?q  ,  District 
Judge  of  Shahjahanpur,  dated  the  26th  July,  1886.  reversing  a  decree  of  Maulvi  Mirza 
Abid  Ali  Khan,  Subordinate  Judge  of  Sbahjuhanpur,  dated  tha  llth  March,  1886. 
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with  the  Subordinate  Judge  that  the  plaintiffs  did  really  sign  the  deed  of 
sale  or  gift,  or  whatever  it  may  be  considered  to  be.  It  has  been  held — 
Bajlakhi  Debi  v.  Gokul  Chandra  Chowdhry  (1)  that  the  mere  attestation 
of  a  deed  of  sale  by  a  relative  does  not  necessarily  import  his  concurrence. 
In  this  case  the  defendant,  uncle  of  the  plaintiffs,  no  doubt  used  his 
family  influence  to  obtain  the  signature  of  the  plaintiffs  to  his  deed  of 
sale,  and  I  see  every  reason  to  believe  that  such  signatures  were  obtained 
under  compulsion  and  with  no  real  intention  or  concurrence  in  the 
transaction  or  of  waiver  of  any  right.  The  plaintiffs  did  not  intend  to 
surrender  any  right  when  they  signed  the  deed,  and  it  was  simply,  to  my 
mind,  to  relieve  themselves  from  the  importunities  of  their  uncle  that 
they  affixed  their  signatures  to  the  deed."  On  the  other  issues  in  the 
case  he  found  in  favour  of  the  plaintiffs  and  decreed  their  claim,  but 
without  costs. 

On  second  appeal  to  the  High  Court  by  the  defendants,  it  was  con- 
tended, among  other  things,  that  the  finding  of  the  District  Judge,  that 
the  plaintiffs  signed  the  sale-deed  as  witnesses  under  compulsion,  was 
opposed  to  their  own  statement  in  their  plaint  wherein  they  denounced 
their  signature  as  forgeries. 

Mr.  G.  E.  A,  Ross,  the  Hon.  Pandit  Ajudhia  Nath,  and  Mr.  Zahur 
Ilusain,  for  the  appellants. 

The  Hon,  T.  Conlan  and  Mr.  W.  M.  Colvin,  for  the  respondents. 
JUDGMENT. 

EDGE,  0.  J,,  and  TYRRELL,  J. — This  is  a  pre-emption  suit.  The 
plaintiffs,  who  claim  a  right  of  pre-emption,  had  signed  the  sale- [629] 
deed  as  witnesses.  As  to  that  part  of  the  case  their  allegation  in  the 
plaint  was  that  they  had  not  signed  the  sale-deed,  and  that  their  signatures 
were  forgeries.  The  Subordinate  Judge  and  the  District  Judge  found  that 
the  signature?  of  the  plaintiffs  to  the  sale-deed  were  their  genuine  signa- 
tures. The  Subordinate  Ju3ge  found  that  the  plaintiffs  knew  to  what  the 
sale-deed  related,  and  he  dismissed  the  suit.  The  District  Judge  allowed 
the  appeal  on  the  finding  that  the  plaintiffs  had  witnessed  the  deed  in 
question  under  pressure.  There  was  no  such  issue  raised  on  the  plead- 
ings in  the  case,  and  no  such  issue  was  before  the  District  Judge.  The 
simple  issue  on  this  point  was — were  those  signatures  the  genuine  signa- 
tures or  not  of  the  plaintiffs  ?  The  plaintiffs  did  not  allege  in  their  plaint 
that  they  had  signed  the  sale-deed  under  pressure  or  that  they  did  not 
know  what  the  contents  of  the  sale-deed  were.  The  issue  which  the 
District  Judge  found  in  their  favour  was  a  very  serious  issue,  and  of  that 
class  of  issues,  which,  in  our  opinion,  the  Privy  Council  has  more  than 
once  pointed  out,  should  not  be  raised  by  the  Judge  for  the  parties  when 
they  bad  not  raised  ib  themselves.  In  the  Privy  Council  case  referred  to 
by  the  District  Judge — Bajlakhi  Debi  v.  Gokul  Chandra  Chowdhry  (1), 
the  mere  proof  of  the  signature  of  a  witness  to  the  document  was,  we 
thiuk  properly,  if  we  may  say  so,  held  to  be  no  evidence  that  he  knew 
what  the  contents  of  the  document  were.  OQ  the  findings  on  the  issue 
raised  by  the  parties  by  their  pleadings,  to  which  we  have  referred,  the 
plaintiffs  had  no  cause  of  action.  The  appeal  is  allowed,  and  the  suit  is 
dismissed  with  costs. 

Appeal  allowed. 

(I)  3  B.L.R.P.C.  57  =  12  W.R  P.O.  47  =  13  M.I.A.  209. 
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APPBL-  Before  Mr.  Justice  Straight,  and  Mr.  Justice  Tyrrell. 

LATE 

CIVIL  ZALIM  GIR  (Defendant)  v.  EAM  CHARAN  SINGH  (Plaintiff)* 
'  [16bh  July,  1888.] 

10  A    629  =• 

8  1  'w  N      Mortgage — Payment  by  mortgagee  by  conditional  sa'e  ofirior  mortgage— Decree  cbtainfd 
'     '    '  by   intermediate  s'mple  mortgagee  for    sale — Mortgage    by    conditional  sale  fore* 

(1888j  247,          closed— In'ermediate  simple  mortgagee  rot  entilltd  tv    sell  u-lthovt  faying  first 
mortgage, 

B  made  two  mortgages,  dated  respectively  the  10th  October,  1871,  and  10th 
October,  1872,  of  bis  ztmindari  property  in  favour  of  P.  On  S7tb  January,  1674, 
B  [630]  mortgaged  117  bighas  7  biswas  and  10  dhurs  of  sir  and  cultivatory 
land  belonging  to  his  zemindari  for  Rs.  700  to  the  defendant.  On  10th 
September,  1877,  B  made  a  conditional  sale  of  his  zemindari  property  to  the 
plaintiff  for  Rs.  4,500  to  pay  off  the  two  charges  created  in  favour  of  P.  Oo  the 
10th  August,  1878,  B  made  another  mortgage  to  the  defendant  for  Re.  200  of 
the  same  117  bighas,  7  biswas  and  10  dhurs.  On  the  9ih  November,  1881, 
defendant  obtained  a  decree  on  his  two  bonds  of  the  27th  January,  1874,  and 
10  August,  1878,  and  on  his  application  for  execution  of  the  decree  the  pro- 
perty mortgaged  to  him  was  advertised  for  sale  of  the  20th  November,  1883. 
Meanwhile  the  plaintiff  had  taken  the  necessary  proceedings  to  foreclose  his 
conditional  sale,  and  upon  the  19th  March,  1863,  the  sale  was  foreclosed.  On 
the  19th  November,  1883,  plaintiff  instituted  this  suit  with  the  object  of  having 
it  declared  that  defendant  was  not  entitled  to  bring  to  sale  property  mortga- 
ged to  him- 

Hfld  that  by  the  conditional  sale,  which  became  absolute  upon  the  19th  March 
1883,  the  plaintiff  acquired  all  the  rights  that  subsisted  under  the  two  mortgages 
of  the  10th  October,  1871,  acd  10th  October,  1872,  and  was  entitled  to  press 
these  securities  in  his  aid  as  prior  iccumbrances  to  that  of  the  defendant,  for 
the  purpose  of  stopping  h;m  from  bringing  the  property  to  sale,  in  execution  of 
his  decree  before  first  recouping  the  plaintiff  the  amount  which  tbe  latter  found 
to  satisfy  and  discharge  those  incumbrancee. 

Held  further  the  only  right  which  the  defendant  had  to  bring  the  property 
to  sale  was  upon  the  strength  of  the  decree  obtained  in  the  bond  of  27th  January 
1874,  for  be  bad  no  right  under  the  instrument  in  his  favour  of  tbe  10th  August 
1878.  The  defendant  should  therefore  only  be  permitted  to  bring  the  property 
to  sale  under  his  dtoree  in  respect  of  the  mortgage  of  27th  January,  1874,  when 
he  had  satisfied  and  discharged  the  two  mortgage  bonds  held  by  the  plaintiff  of 
the  lOlb  October,  1871,  and  lOih  October,  1872, 

[P.,  17  M.  309  (315)  ;  R.,  13  A.  432  (438);  1  O.C.  107  ] 

THE  facts  of  this  case  are  stated  in  the  judgment  of  the  Court. 

Munshi  Madho  Prasad,  for.  the  appellant. 

Mr.  C.  H.  mil  and  Munshi  Juala  Prasad,  for  tbe  respondent. 

JUDGMENT. 

STRAIGHT,  J. — It  is  impossible  that  I  can  allow  this  litigation  to 
linger  longer  in  the  Court.  Tbe  suit  was  instituted  as  far  back  as 
November,  1883,  and  we  are  now  dealing  with  it,  after  second  trial  in 
the  lower  appellate  Court,  in  the  month  of  July,  1888.  The  controversy 
between  the  parties  was  not  of  a  specially  complicated  character,  and  if 
certain  unnecessary  elements  had  not  been  introduced  into  it  by  lower 
Court,  it  might  have  been  very  readily  and  easily  disposed  of.  Stripped 

*  Second  Appeal,  No.  339  of  1887,  from  a  deoree  of  G.  J.  Nicholls,  E?q  ,  District 
Judge  of  Ghazlpur,  dated  the  31st  January,  1887,  reversing  a  decree  of  Munsbi 
Eulwant  Singh,  Subordinate  Judge  of  Gbazipur,  dated  the  1st  April,  1884, 
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of  the  complication  that  have  been   introduced  into  it,  the  case  simply       1888 
comes  to  this  : —  JULY  16. 

On  the  10th  October,  1871,  and  the  lObh  October,  1872,  one  Bhairo 

Singh  made  two  mortgages  for  money  advanced   to  him  in  favour  of  one    APPEL- 
Panna  Lai,  and  as  security  for   those   advances  he  [631]  hypothecated       LATB 
his  zamindari  property.     On  the  27th  January,  1874,  Bhairo  Singh  mort-      QlViL. 

gaged  117  bighas  7  biswas  and    10   dhurs   of  sir   and   cultivatory  land ' 

belonging   to   his  zamindari  for    a  sum    of  Es.  700  to  Zalim   Gir,  the  10  A.  629- 
defendant-appellant  before   us.     On  the  10th   September,    1877,  Bhairo     8  A.W.N. 
Singh  made  a  conditional  sale  in  favour  of  Ram  Charan  Singh,  the  plaintiff  (1888;  247. 
respondent  before  us,  for   a   sum  of   Rs.  4,500.     The   necessity  for  the 
taking  of  chat  loan,  as   recited   in  the    deed    of    conditional   sale,  was  a 
pressing  obligation  upon  Bhairo  Singh,  the  borrower,  to  pay  off  the  two 
charges  created  in  favour  of  Panna   Lai  on  the  10th   October,    1871,  and 
the  10th  October,  1872.     On  the  10th  August,  1878,  Bhairo  Singh  made 
another  mortgage  for  Rs.  300  of  the   same    117    bighas   7  biswas  and  10 
dhuna  to  Zalim  Gir,  the  defendant-appellant  before  us. 

Subsequently  Zalim  Gir  brought  a  suit  upon  his  two  bonds  of  the 
27th  January,  1874,  and  the  lObh  August,  1878,  against  his  mortgagor,  and 
on  the  9bh  November,  1881,  he  obtained  a  decree  for  Rg. 2,064-14-0.  Zalim 
Gir  applied  for  execution  of  his  decree  and  the  mortgaged  property  was 
advertised  for  sale,  the  20bh  November,  1883,  being  fixed  for  the  sale. 
Meanwhile  Ram  Charan  Singh,  the  plaintiff-respondent,  had  taken  the 
necessary  proceedings  to  foreclose  his  deed  of  conditional  sale  :  and  upon  the 
19bh  March,  1883,  the  sale  was  foreclosed  and  he  became  the  absolute 
proprietor  of  the  mortgaged  property,  which  included  within  it  the  117 
bighas  7  biswas  and  10  dhurs  which  had  been  charged  in  favour  of  the 
defendant-appellant.  The  defendant-appellant  having,  as  I  have  already 
said,  notified  the  mortgaged  property  for  sale,  and  the  20bh  November, 
1883.  having  been  fixed  for  such  sale,  the  present  suit  was  instituted  on 
the  19th  November,  1883,  the  day  before  the  sale,  with  the  object,  to  put 
it  shortly,  to  have  it  declared  that  Zalim  Gir  was  not  entitled  to  bring 
the  property  to  sale. 

It  is  unnecessary  for  me  to  travel  through  the  judgments  delivered, 
first  by  the  Court  of  first  instance,  and  next  by  the  appellate  Court  when 
it  had  the  case  first  before  it,  and  on  the  last  occasion  when  it  had  to 
re-try  the  appeal  under  our  order  of  remand.  It  is  enough  to  say  that,  in 
my  opinion,  we  must  now  take  it  as  found  that  by  the  conditional  sale, 
which  became  absolute  upon  the  19bh  March,  1883,  the  plaintiff-respondent 
acquired  all  the  rights  that  subsisted  under  the  two  mortgages  of  the  10th 
October,  1871,  [632]  and  lObh  October,  1872,  and  he  therefore  is  also 
in  my  opinion  entitled  to  pay  those  securities  in  his  aid  as  prior 
incumbrances  to  that  of  the  defendant-appellant,  for  the  purpose  of  stop- 
ping'him  bringing  the  property  to  sale  in  execution  of  his  decree,  unless 
he  recoups  the  plaintiff  for  the  amount  which  he  (the  plaintiff)  found  to 
satisfy  and  discharge  those  incumbrances. 

It  is  clear  that  the  only  right,  supposing  he  gets  those  incumbranoes 
out  of  the  way  by  satisfying  and  discharging  them,  which  the  defendant- 
appellant  has  is  upon  the  strength  of  the  decree  obtained  in  reference  to  his 
bond  of  the  27th  January,  1874,  to  bring  the  property  to  sale,  because  he 
can  have  no  right  whatever  under  the  instrument  which  was  made  in  his 
favour  on  the  lOfcb  August,  1878.  It  therefore  seems  to  me  that  the  proper 
course  for  us  to  pursue  in  this  case  is,  while  allowing  this  appeal,  to  modify 
the  decree  of  the  Court  below  by  declaring  that  the  defendant  shall  only 
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be  permitted  to  bring  the  property  to  sale  under  his  decree  in  respect  of  his 
mortgage  of  the  27th  January,  1874,  whenhe  has  satisfied  and  discharged 
the  two  mortgage-bonds  held  by  the  plaintiff-respondent  of  the  10th 
October,  1871,  and  the  10th  October,  1872.  The  order  of  the  learned 
Judge  will  stand  as  to  the  costs  of  the  lower  Courts.  In  this  Court  each 
party  will  pay  his  own  costs. 

TYRRELL,  J. — I  entirely  concur.  Appeal  allowed. 


10  A.  632  =  8  A.W.N.  (1888)  254. 

APPELLATE   CIVIL 
Before  Mr.  Justice  Straight. 


GOPAL  DAS  (Decree-Holder]  v.  ALI  MUHAMMAD  AND  OTHERS 
(Judgment- Debtors)*     [26bh  July,  1888.] 

Mortgage — Decree  for  sale— Decree  not  to  be  treated  as  a  rwney  decree— Act  IV  of  1883 
(Transfer  of  Property  Act),  ss.  88,  89,  90. 

A  decree  in  favour  of  a  mortgagee  for  sale  of  the  mortgaged  property  cannot  be 
treated  as  one  for  money.  According  to  the  Transfer  of  Property  Act,  SB.  88,  89 
and  90,  the  mortgagee  must  first  sell  the  mortgaged  property,  and  if  the  net  pro- 
ceeds of  such  sale  be  insufficient  to  pay  the  amount  due  for  the  time  being  on 
the  mortgage, ind  if  the  balance,  be  legally  recoverable  from  the  mortgagor  other- 
wise than  out  of  the  property  sold,  he  may  ask  the  Court  for  a  decree  for  such 
balance. 

[R.,  9  A.W.N.  149  ;  12  Ind.  Gas.  70  (72)  =  14  C.L.J.  6£9  =  16  C.W.N,  132  (135).] 

THIS  appellant  in  this  case,  a  mortgagee  who  had  obtained  a  decree 
againat  the  mortgagors  for  the  mortgage-money,  costs,  and  [633]  interest, 
and  for  the  sale  of  the  mortgaged  property,  attached  certain  immoveabla 
property  of  the  mortgagors,  respondents,  other  than  the  mortgaged  property. 
The  mortgaged  property  had  not  been  sold  at  the  time.  The  respondents 
objected  that  the  decree  holder  was  not  entitled  to  proceed  against  the 
property  attached  until  the  mortgaged  property  had  been  sold.  This  objec- 
tion the  Court  of  first  instance  allowed  so  far  aa  to  stay  any  further  proceed- 
ings in  respect  of  the  attached  property,  and  to  direct  the  decree-holder  to 
bring  the  mortgaged  property  to  sale,  but  it  maintained  the  order  of 
attachment.  On  appeal  by  the  judgment-debtors  the  lower  appellate  Court 
ordered  that  the  attachment  should  be  removed.  The  decree-holder 
appealed  to  the  High  Court. 

Pandit  Moti  Lai  Nehru,  for  the  appellant. 

Mr.     Amiruddin  for  the  respondents. 

JUDGMENT. 

STRAIGHT,  J — I  think  the  learned  Judge  was  right.  The  appellant 
decree- holder  had  obtained  a  decree  on  his  mortage- security  for  sale  of 
the  mortgaged  property,  and  it  was  the  business  of  the  Court  executing  ib 
to  proceed  in  the  manner  directed  by  ss.  88,  89  and  90  of  the  Transfer  of 
Property  Act.  In  my  opinion,  the  presumption  should  be  that  immoveable 
property  which  a  mortgagee  has  accepted  as  adequate  security  for  his  loan 
to  the  mortgagor  will,  if  sold,  realize  enough  to  satisfy  his  charge,  and  this 
view  seems  to  me  to  be  borne  out  by  the  section  of  the  Act  referred  to 


*  Second  Appeal  No.  1606  from  an  order  of  T,  E  Wyer,  Esq. 
Shabphanpur,  dated  the  23rd  Juoe:  1887,  reversing  an  order 
Prasad,  Muneifi  of  East  Budaun,  dated  the  5th  February,  1867. 
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above,  more  particularly  by  the  provisions  contained  in  s.  90.  I  do  not 
think  under  the  law  as  it  now  stands,  that  a  mortgagee  with  a  decree  for 
sale  of  the  mortgaged  property,  the  execution  of  which  is  now  specially 
provided  for  in  the  Transfer  of  Property  Act,  can  treat  such  decree  as  one 
for  money,  which  entitles  him  to  ask  for  attachment  of  the  other  property 
of  his  mortgagor,  judgment-debtor  ;  on  the  contrary,  what  I  think  the 
statute  means  and  says,  is,  that  he  must  first  sell  the  mortgaged  property, 
and  if  it  does  not  fetch  enough  to  pay  his  charge,  interest  and  costs,  then 
he  may  ask  the  Court  for  a  decree  for  the  money  balance,  if  it  is  recover* 
able  personally  from  the  defendant  and  his  other  property,  and  execute 
that  in  the  ordinary  manner  as  a  money-decree  is  executed.  I  dismiss 
the  appeal  with  costs. 

Appeal  dismissed. 


JULY  36, 


10  A.  634  =  8  A.W.N.  (1888)  257. 
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MUSHARF  ALI  AND  ANOTHER  (Defendants')  v.  IFTKHAR  HUSAIN  AND 
ANOTHER  (Plaintiff).     [6th  August,  1888.1 

Suit  for  removal  of  trees— Limitation— Aet  XV  of  1877,  Limitation  Act,  sch,  ii, 

Nos.  32,  120. 

A  suit  by  a  zemindar  for  removal  of  trees  planted  in  certain  waste  land  of  bis 
village  by  persons  who  have  no  right  to  plant  them,  is  governed  by  art.  120, 
schedule  iiof  the  Limitation  Act,  and  not  by  art.  32,  schedule  ii  of  the  Act. 

Where  a  defendant  having  a  right  to  use  property  for  a  specified  purpose  per- 
verts it  to  other  purposes,  and  a  suit  has  to  be  instituted  for  any  relief  in 
respect  of  any  injurious  consequences  arising  from  such  perversion,  such  a  suit 
will  be  governed  by  art,  32 .schedule  ii  of  the  Limitation  Act, 

Qangadhar  v.  Zahwriya  (1)  distinguished. 
tD.,-20  A.  519  (520)  =  19  A.W.N,  135;  23  A.  486  (492)  =  21  A.W.N.  164  ;  11  O.O,  379.) 

THE  defendants  had  planted  some  trees  on  the  waste  land  of  the 
village  of  which  the  plaintiffs  were  the  zemindars,  and  this  suit  was  brought 
to  have  the  trees  removed.  The  defendant  contended  inter  alia  that  the 
trees  were  planted  with  the  consent  or  acquiescence  of  the  zemindars,  and 
that  the  claim  for  their  removal  was  barred  by  limitation. 

The  lower  appellate  Court  found  that  the  trees  in  suit  were  not  twelve 
years  old  ;  that  the  suit  was  not  for  recovery  of  land,  and  overruling  the 
contention  of  the  defendant  that  article  32,  schedule  ii  of  the  Limitation 
Act  governed  the  suit,  gave  the  plaintiffs  a  decree  for  the  removal  of  the 
trees. 

The  defendant  appealed  to  the  High  Court,  and  contended  upon  the 
authority  of  Gangadhar  v.  Zahurriya  (1),  that  the  suit  was  governed  by 
article  32,  schedule  ii  of  the  Limitation  Act. 

Munshi  Ram  Prasad,  for  the  appellants. 

Mr.  D.  Banerji,  for  the  respondents. 

*  Second  Appeal  No.  1438  of  1887,  from  a  decree  of  F.  E.  Elliot,  Esq..  District 
Judge  of  Allahabad,  dated  the  26th  April,  1837,  modifying  a  decree  of  Pandit  Indar 
Narain,  Munsifl  of  Allahabad,  dated  the  15th  April,  1886. 

(1)  8  A.  446. 
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JUDGMENT. 

STRAIGHT,  J.— It  is  admitted  by  the  learned  pleader,  for  the  defend- 
ants appellants  tbat  the  learned  Judge  has  found  in  specific  terms  that  the 
land  upon  which  the  trees  have  been  planted  by  the  defendants,  of  which 
act  or  acts  the  plaintiffs  complain,  is  the  waste  land  of  the  zemindars,  and 
accordingly  the  defendants  had  no  rights  in  that  land,  which  would  justify 
them  in  so  planting  the  [635]  treea.  Mr.  RamPrasad  has  contended  for 
the  appellants  that  art.  32  of  the  Limitation  Law  applies  to  the  present 
case,  and  in  support  of  that  view  he  has  quoted  the  ruling  of  my  brothers 
Tyrrell  and  Mahmood  in  Gangadhra  Zahurriya  (1). 

It  would  be  out  of  place  for  me  to  criticise  that  ruling  if  I  disagreed 
with  if,  which  I  do  not.  But  the  facts  of  that  case  are  totally  distinct 
from  the  facts  diclosed  here.  There,  there  was  an  undoubted  right  in  the 
defendants,  who  were  occupancy-tenants  of  the  plaintiff's  land,  to  use  that 
land  for  certain  specific  purposes,  and  what  the  plaintiff  complained  of 
was  that  instead  of  using  it  as  arable  land,  for  which  it  had  been  let  to 
them,  they  had  converted  it  into  a  bagh  or  grove ;  consequently  art.  32 
was  held  to  be  applicable.  Here  the  case  is  a  totally  different  one. 
Upon  the  admission  of  the  learned  pleader  for  the  appellants,  the  defend- 
ants had  no  right  in  this  waste-land  of  the  zemindars-plaintiffs  under 
colour  of  which  they  could  plane  trees  in  the  zamindars'  waste  ;  and  ex- 
cept that  they  could  have  asserted  any  title  by  adverse  possession  for 
more  than  12  years  to  the  land,  they  could  have  acquired  no  right  to  plant 
trees  therein.  They  have  proved  no  such  adverse  proprietary  title  in  the 
land,  and  all  that  they  have  sought  to  do,  is  to  show  that  what  they  did, 
of  which  the  plaintiffs  complain,  was  done  either  with  their  direct  leave  or 
licence  or  with  acquiescence  upon  their  part.  Dealing  with  the  point  of 
limitation,  I  think  that  the  learned  Judge  was  right  in  applying  art.  120 
of  the  Limitation  Law.  The  only  question  further  that  I  have  to  deter- 
mine is,  when  did  the  right  to  bring  the  suit  accrue  to  the  plaintiffs  ?  Mr. 
Ram  Prasad  has  not  satisfied  me  that  the  plaintiffs'  right  to  sue  accrued 
more  then  six  years  prior  to  the  date  of  the  institution  of  the  suit,  and 
this  view  seems  to  have  been  held  by  the  learned  Judge  in  the  Court  below. 
That  being  so,  I  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


(1)  8  A,  446  (A.W.N.  1886,  p,  310.) 
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•MtoHJ 

Before  Mr.  Justice  Straight  and  Mr.  Justice  Mahmood.  APPET 

BAHIM  BAKHSH  (Defendant]  v.  MUHAMMAD  HASAN  (Plaintiff).* 

[5th  July,  1888.]  °™L- 

Muhammidin  Law—  Gi.'t  —  Hiba-bil  iwis  — Gift  made  in  consideration  of  services  ren-     11  A.  1  — 
dered — Donor  not  it  possession  -Posiesdon  not  delivered  fa  donee — Gift  invalid.          SAWN 

The  fundamental  conception  of  hibi-biliwaz,  or  a  gift    for  an  exchange,  aa  (jggg)  266  = 
understood  in  the  Muhimtmdan  Ltw,  [3  that  it  is  a  transaction  mado  up  of  two 
separate  aots  of  donation,  i.e  ,  of  mutual  or  reciprocal  gifts  of  specific  property 
between  two  persons,   each  of  whom  is  alternately  donor  and  donee.     It  does  not         182. 
include  the  case  of  a  gift  in  consideration  only  of  natural  love  and  affection  or  of 
services  or  favours  rendered.     Nor  does  such  a  gift  fall  under  the  category  of 
hiba-bil-iwjz  in  its  improper  sense  of  sale  ;  but  it  is  an  ordinary  gift  subject  to 
all  the  conditions  as  to  validity  which  the  Muhammadan  law  provides. 

A  gift  of  immoveable  property  not  at  any  time  in  the  possession  of  the  donor, 
bu:,  in  that  of  a  trespasser,  and  consequently  never  delivered  by  the  donor  to  the 
donee,  is  void  under  the  Muhammadan  Law.  Kasim  Hossein  v.  Sharif  uti- 
ttissa  (1),  Sahib  un  n;ssa  Bibi  v.  Hafiea  Bibi  (2),  and  Shaikh  Ibhram  v.  Shaikh 
Sultmin  (3),  distinguished.  Mohin-ud-din  v.  Manchershah  (4),  Mullick  Abdool 
.  Gu/ocr  v.  Muleka  (5),  and  Shahazadee  Haaara  B'.gum  v.  Khaja  Hossein  AH 
Khan  (6),  referred  to. 

[P.,  188  P.R.  1889;  R.,  21  A.  165  (i70,  171)  =  19   A.W.N.  8  ;  29  B.  468  (478)  =  7  Bom. 
L.R.  443(145);  91  P.R.  1891  ;  23  P.R,  1906=107  P.L.R.  1906;  U  0.0.    185 

(188).] 

THE  facts  of  this  case  are  stated  in  the  judgment  of  the  Court. 

The  Hon  T.  Conlan,  Lala  Lalta  Prasad,  and  Maulvi  Mehdi  Hasan, 
for  the  appellant. 

[2]  Mr.  0.  E.  A.  Ross,  Mir  Zahur  Husain,  and  Munshi  Madho 
Prasad,  for  the  respondent. 

JUDGMENT, 

MAHMOOD,  J. — The  facts  of  this  case  are  very  simple,  and  the 
decision  of  the  appeal  rests  upon  the  principles  of  the  Muhammadan  Law 
of  gift,  which  admittedly  governs  this  case.  The  relative  position  of  the 
persons  to  whom  reference  will  be  necessary  is  indicated  by  the  following 
table  : — 

Sultan 


I  I 

Nuran  Rahmu 

I  I 

Fateh  Ali  Nabi  Bakhsh 

I 

I  I 

Sakina  Bhakurullah 

(wife)  don) 

*  First  Appeal  No.  151  of  1887,  from  a  decree  of  Maulvi  Shah  Ahmad-ullah  Khan, 
Subordinate  Judge  of  Gorakhpur,  dated  the  20th  June,  1887. 

(1)  5  A.  285.                 (2)  9  A.  213.                 (3)  9  B.  146.  (4)  6  B.  650. 
(5)  10  C.  1112.             (6)  12  W.R.  498. 
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1333  It  is  admitted  that  the  property    to  which    this  suit    relates  was 

JULY  5.     originally  owned  by  Nabi  Bakhsh,  who  died  in  the  year   1876,  leaving  a 

widow,  Mussammat  Sakina,  and  a  son,  Shakurullah,   as  his  heirs  under 

APPEL-     the  Muhammadan  Law. 

LATE  Shakurullah   died    on   the    12th  July,  1881,    leaving    his   mother 

CIVIL       Musammat  Sakina  and  Fateh  AH,  who  (as  the  pedigree  shows)  was   his 

'      father's  paternal  uncle's  son,  and  as  such  entitled  to  inherit  a  share  in  the 

11  A.  1-    estate  of  the  aforesaid  Shakurullah. 

8  A.W.N  It  appears  that  upon  the  death  of  Shakurullah,  his  mother  Musammab 

(1888)  268=  Sakina,  having  a  right   of  inheritance  partly  by  inheritance  from   her 

13  ind   Jur.  husband  Nabi  Bakhsh  and  partly  by  inheritance  from  her  son  Shakurullah, 

152,        remained  in  possession  of  the  entire  property  up  to  the  time  of  her  death, 

which  occurred  on  the  25th  March,  1883. 

Subsequently,  that  is,  on  the  4bb  May,  1883,  the  aforesaid  Fateh  Ali 
(whose  name  appears  in  the  pedigree)  execute:!  a  dead  of  gift,  whereby  he 
purported  to  convey  all  such  rights  of  inheritance  ^s  he  might  have  in 
the  property  to  Muhammad  Hasan,  plaintiff-respondent. 

In  consequence  of  this  deed  of  gift  a  certain  quarrel  arose  between 
the  plaintiff  and  the  defendant  as  to  the  mutation  of  names  [3]  in 
respect  of  the  zemindari  portion  of  the  property,  but  the  plaintiff's 
claims  were  rejected  by  the  revenue  authorities  on  the  22nd  November, 
1883,  and  the  defendant  appears  to  have  maintained  his  possession  of 
the  entire  proparty,  which,  as  before  said,  had  coma  into  the  possession 
of  Musammat  Sakina,  widow  of  Nabi  Bakhsh  and  mother  of  Shakurullah. 
Fateh  Ali  died  on  the  29th  August,  1884. 

The  present  suit  was  instituted  on  the  25th  September,  1886,  by 
Muhammad  Hasan,  plaintiff — respondent ;  and  in  order  to  clear  the  case 
of  possible  confusion  it  is  necessary  to  state  that  the  suit  rests  entirely 
upon  the  deed  of  gift  to  the  4th  May,  1883,  and  that  the  plaintiff  claims 
the  property  as  the  share  which  the  donor  Fateh  Ali  is  said  to  have  in- 
herited from  Shakurullah  and  to  have  gifted  to  the  plaintiff  under  that 
deed  ;  that  there  is  no  allegation  in  the  plaint  that  Fateh  Ali  ever 
obtained  possession  of  the  share  which  he  claimed  to  have  inherited  from 
Shakurallah  ;  and  that  therefore  the  plaintiff's  suit  will  fail  if  the  gift  upon 
which  he  relies  is  found  to  be  invalid  under  the  Muhammadan  Law. 

The  grounds  of  appeal  and  the  arguments  which  have  been  addressed 
to  us  on  behalf  of  the  parties  raise  only  two  main  questions  for  determin- 
ation : — 

(1)  Whether  the  gift  of  the  4th  May,   1883,  was  a  hiba  bil-iwaz,  or 
a  gift  for  an  exchange  as  understood  in  the  Muhammadan  Law,  rendering 
delivery  of  possession  of  the   gifted  property  unnecessary  for  the  validity 
of  such  gift. 

(2)  If  not,  was  the  gift  of  the  4th  May,  1883,  valid  under  the  Muham- 
madan Law  in  view  of  the  circumstance  that  the  donor  Fateh   Ali  was 
never  in  possession  of  the  gifted  property  either  at   the  time  of  the  gift 
or  at  the  time  of  his  death,  and  that,  as  a   matter  of  fact,  the  plaintiff, 
donee,  never  obtained  possession  of  the  property   which  he  claims  under 
the  gift  ? 

The  view  of  the  law  which  I  entertain  upon  these  two  questions 
renders  it  unnecessary  for  me  either  to  consider  the  question  as  to 
the  exact  extent  of  the  share  which  the  donor  Fateh  Ali  may  have 
[4]  inherited  from  Shakurullah,  or  to  decide  the  question  of  fact  raised 
in  the  seventh  ground  of  appeal  relating  to  the  house  in  Jafra  Bazar, 
which  is  alleged  by  the  appellant  to  have  bean  built  by  himself.  Nor 
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is  it  necessary  to  consider  the  question  raised  by  the  plea  that  the 
defendant-appellant  had  spent  a  large  sum  of  money  in  performing  the 
several  ceremonies  of  Shakurullah,  and  that  such  money  was  a  charge 
upon  the  estate  which  the  plaintiff  was  bound  to  pay  before  claiming  any 
share  in  the  estate. 

In  dealing  with  this  case  I  shall  confine  myself  to  the  two  points 
abovementioned,  because  according  to  my  opinion  the  decision  upon 
those  points  will  be  fatal  to  the  plaintiff's  whole  suit. 

In  considering  the  first  of  those  points  it  is  necessary  to  examine 
closely  the  terms  of  the  deed  of  gift,  dated  the  4th  May,  1883,  executed  1 
by  the  deceased  Fateh  Ali  in  favour  of  the  plaintiff-respondent  Muhammad 
Hasan.  That  deed,  after  making  certain  recitals  as  to  the  manner  in 
which  the  donor  felt  himself  entitled  to  inherit  a  share  in  the  estate  of 
Shakurullab,  goes  on  to  say  :  — 

"  I,  the  executant,  have-  now  become  old  and  weak  and  have  no  issue, 
Sheikh  Muhammad  Hasan,  a  near  relative  of  mine,  has  all  along,  with 
cordial  affection  and  love,  rendered  service  to  me,  maintained  and  treated 
me  with  kindness  and  indulgence,  and  shown  all  sorts  of  favour*  to  me. 
Besides  the  above  the  executant  cannot  attend  even  to  the  necessary  man- 
agement of  the  said  share.  Therefore  for  this  reason,  as  also  in  consider- 
ation of  the  natural  love  and  affection  which  Muhammad  Hasan  bears, 
as  well  as  for  all  the  past  favours  and  indulgence  shown  by  him,  I,  the 
executant,  have,  with  my  free  will  and  consent,  and  in  sound  state  of  body 
and  mind,  without  coercion  or  restraint,  transferred  and  given  away  to 
Muhammad  Hasan  my  entire  share  in  the  estate  of  Muhammad  Shakur- 
ullah speoifid  below,  which  devolves  upon  me  as  a  residuary  heir,  together 
with  all  the  zemindari  rights  appertaining  thereto.  For  my  heirs  have 
now  no  connection  with  the  aforesaid  share.  Sheikh  Muhammad  Hasan  is 
the  absolute  owner  of  the  said  share  from  this  date,  and  he  is  authorized  to 
get  his  name  entered  in  the  revenue  department  on  the  strength  of  this  deed 
[5]  and  take  possession  of  the  property  transferred.  He  should  spend 
out  of  his  own  pocket  what  is  necessary  for  the  purpose  of  bringing  any 
suit  in  connection  with  the  share.  I,  the  executant,  shall  not  be  liable 
for  it,  nor  have  I  any  claim  in  respect  of  the  share  transferred.  If  in 
present  or  in  future,  any  claim  in  respect  of  the  said  share  be  made  under 
the  Mubammadan  law  or  otherwise  by  me  or  my  heirs,  contrary  to  this 
deed  and  to  the  transfer  in  favour  of  Sheikh  Muhammad  Hasan  aforesaid, 
it  will  be  held  false  and  unentertainable.  The  value  of  the  property  trans- 
ferred is  Us.  7,500.  These  few  words  have  therefore  been  written  by  way 
of  a  deed  of  transfer  that  they  may  be  of  use  in  time  of  need." 

In  interpreting  this  document,  the  lower  Court  has  held  that  "  it  is 
a  deed  of  gift  executed  in  exchange  of  services  "  and  that  "  the  word  iivaz 
(exchange),  includes  service,  and  a  gift  in  exchange  of  service  cannot  be 
revoked."  Upon  this  ground  the  Court  has  held  that  "  Fateh  Ali,  not 
being  in  possession  of  the  subject  of  gift,  which  had  been  left  by  Shakur- 
ullah, could  not  deliver  the  possession  thereof  to  the  plaintiff,"  but  that  this 
circumstance  would  not  render  the  gift  invalid. 

I  am  of  opinion  that  the  learned  Subordinate  Judge  has  taken  an 
erroneous  view  of  the  Mubammadan  law  in  holding  that  the  transaction  of 
the  4th  May,  1883,  was  a  hiba-bil-iwaz,  or  gift  for  an  exchange.  The  real 
nature  of  a  hiba-bil-izuaz  is  fully  described  in  Chapter  VI  of  Book  VIII  on 
Gift  in  Mr.  Baillie's  Digest  of  Muhammadan  Law,  which  is  only  an 
abbreviatedr  eproduction  of  the  Fatwa  Alamgiri  ;  but  I  need  only  refer  to 
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1888        such  passages  as  have  an  immediate  bearing  upon  this  case.     The  funda- 
JULY5,      mental  conception  of  a  hiba-bil-iiuaz  in   Mubanomadan  law  is  that  it  is  a 

'      transaction  made  of  two  separate  acts  of  dcEaticn,  that  is,  it  is  a  transac- 

APPEL-  tion  made  up  of  mutual  or  reciprocal  gifts  between  two  persons,  each  of 
LATE  whom  is  alternately  the  donor  of  one  gift  and  the  donee  of  the  other. 
(i,VTI  "  The  iwaz  or  exchange,  in  gift,  is  of  two  kinds — one  subsequent  to  the 

'      contract,  the  other  stipulated  for  init — .  "  (Baillies1  Digest  2nd.,  ed.,  p.  541). 

II  A.  1=  "  When  the  exchanging  takes  place  subsequent  to  the  gift,  the  iwaz  is, 
8  A.W.N.  without  any  [6]  difference  of  opinion  between  our  masters,  a  gift  ab  initio. 
(1888)  266=  So  that  it  is  valid,  where  gift  is  valid,  atd  void  where  gift  void,  there  being 
181nd.  Jar.  no  difference  between  them  except  as  to  the  dropping  of  the  power  of 
152.  revocation  in  the  case  of  the  iwae,  while  it  is  established  in  that  of  the 
gift,  And  after  possession  has  been  taken  of  the  iwaz,  the  power  to  revoke 
drops  also  with  respect  to  the  gift.  So  that  neither  party  can  reclaim 
from  his  fellow  what  be  has  become  possessed  of,  whether  the  iwaz  were 
given  by  the  donee  or  by  a  stranger,  with  or  without  his  direction.  All 
the  conditions  of  gift  are  applicable  to  the  iwaz ;  and  the  transaction  does 
not  come  within  the  meaning  of  a  contract  of  mooaivuzut,  or  mutual  ex- 
change, either  in  its  inception  or  completion.  " — (Baillio's  Digest,  p.  543). 
Now,  such  being  the  rule  of  the  Muhammadan  Law  the  transaction 
of  the  4th  May,  1883,  cannot  be  regarded  as  a  Iv'ba-bil-iwaz,  or  a  gift  for 
an  exchange,  unless  it  can  be  shown  that  the  consideration  for  which  that 
transaction  took  place  was  a  previous  gift  passing  from  the  plaintiff,  the 
donee  of  the  deed  of  the  4th  May,  1883,  to  Fateh  Ali,  the  donor.  In  other 
words,  does  the  consideration  mentioned  in  the  deed  of  the  4th  May, 
1883,  represent  any  gift  made  by  the  plaintiff  to  Fateh  Ali  on  a  former 
occasion  ?  The  answer  to  this  question  must  be  in  the  negative,  because 
all  the  deed  mentions  as  the  consideration  of  the  gift  is  "natural  love  and 
affection,"  which  induced  the  plaintiff,  donee,  to  render  services  to  the 
donor,  to  maintain  him  and  treat  him  "with  kindness  and  indulgence," 
and  to  show  him  "all  sorts  of  favours."  This  being  so,  the  next  step  in 
the  reasoning  is  whether  such  natural  love  and  affection,  services  and 
favours,  could  be  made  the  subject  of  gift  by  the  plaintiff  to  Fateh  Ali,  the 
donor  of  the  deed  of  the  4th  May,  1883. 

The  law  upon  the  subject  is  perfectly  clear,  for  the  very  nature  of 
gift  under  the  Muhammadan  Law  requires  that  the  subject  thereof  must 
be  a  right  of  property  in  something  specific  without  an  exchange.— 
(Baillie's  Digest,  p.  515),  The  Hedaya  defines  gift  in  the  same  sense  :— 
"Hiba,  in  its  literal  sense,  signifies  the  donation  of  a  thing  from  which  the 
donee  may  derive  a  benefit :  in  the  language  of  the  law,  it  means  a  transfer 
of  property,  made  immediately,  and  [7]  without  any  exchange." — (Hamil- 
ton's Hedaya,  Vol.  Ill,  p.  673,  Grady's  Ed.,  p."  482).  It  is  therefore 
impossible  to  hold  that  the  natural  affection,  kindness,  services  and  favours 
mentioned  in  the  deed  of  the  4th  May,  1883,  can  be  regarded  as  a  hiba-bil 
iivaz,  or  a  gift  for  an  exchange,  as  understood  in  the  Muhammadan  LaWt 
There  is,  however,  another  aspect  of  this  point  to  which  I  should 
like  to  refer,  because  it  may  have  led  to  misapprehension  of  the  Muham- 
madan Law  by  the  learned  Subordinate  Judge.  The  term  hiba-bil  -iwaz  is 
often  misused  by  the  Indian  Muhammadans  in  respect  of  transactions 
which  either  amount  to  exchange  or  sale.  Mr.  Baillie  has  explained  the 
matter  at  page  122  of  his  Digest  in  the  following  terms  :— 

tlhiba-bil-iwaz  means,  literally,  gift  for  an  exchange  ;  and  it  is  of  two 
kinds,  according  as  the  iivaz,  or  exchange,  is,  or  is  not,  stipulated  for  at 
the  time  of  the  gift.  In  both  kinds  there  are  two  distinct  acts  ;  first,  the 
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original  gift,  and  second,  the  iwaz,  or  exchange.     But  in  the  hiba-bil-iwaz       1888 
of  India,  there  is  only  one  act ;   the  iwaz,  or  change,   being  involved  in     JULY  5, 
the  contract  of  gift  as  its  direct  consideration.     'And  all  are  agreed  that  if 
a  person  should  say,  '  I  have  given  this  to  thee  for  so  much,  '  it  would  be  a     APPEL 
sale  ;  for  the  definition  of  sale  is  an  exchange  of  property  for  property,  and      LATE 
the  exchange  may  be  effected  by  tho  word  'give'   as  well  as  by   the   word      ClVIL. 
'sell.'     The  transaction  which  goes  by  the  name  of  hiba-bil-iwaz  in  India 
is.   therefore,   in  reality  not  a  proper   hiba-bil-iwaz  of  either  kind,  but  a 
sale     ;   and    has    all  the  incidents  of  the  latter  contract.     Accordingly, 
possession  is  not  required  to  complete  the  .transfer  of  it,  though  absolutely  (i888)  26G 
necessary  in  gift,  and,  what  is  of  great  importance  in  India,  an  undivided  13  *n(*i  **u 
share  in  property  capable  of  division  may  be  lawfully  transferred  by  it,        182< 
though  that  cannot  be   done  by  either  of  the  forms  of  the   true   hiba-bil- 
iwaz." 

Even  in  the  light  of  this  explanation,  I  cannot  hold  that  tbe  learned 
Subordinate  Judge  was  right  in  holding  that  the  transaction  evidenced  by 
the  deed  of  the  4th  May,  1883,  was  a  hiba-bil-iwaz  amounting  to  sale, 
there  being  no  exchange  of  property  for  property"  in  the  sense  of  the 
Muhammadan  Law  of  sale,  nor  "a  [8]  transfer  of  ownership  in  exchange 
for  a  price  paid  or  promised  or  part  paid  and  part  promised,"  within  the 
meaning  of  s.  54  of  the  Transfer  of  Property  Act  (IV  of  1882). 

I  have  no  doubt  that  the  transaction  evidenced  by  the  deed  'of  the 
4th  May,  1883,  is  nothing  more  or  less  than  an  ordinary  gift  under  the 
Muhammadan  Law,  and  that  it  is  therefore  subject  to  all  tbe  conditions 
as  to  validity  which  that  law  provides  in  respect  of  such  gifts. 

This  leads  me  to  the  consideration  of  the  second  point  in  the  case  as 
enunciated  by  me,  namely,  whether  the  facts  that  at  the  time  ot  execut- 
ing the  gift  of  the  4th  May,  1883,  the  donor  Fateh  Ali  was  not  in  posses- 
sion of  the  property  which  he  purported  to  convey  by  gift,  that  he  never 
acquired  possession  of  such  property  during  his  life-time,  and  that  the 
plaintiff,  donee,  has  never  acquired  possession  of  the  property,  are  circum- 
stances which  render  the  gift  invalid  under  the  Muhammadan  Law. 

The  answer  to  the  question  is  not  fraught  with  any  difficulty,  because 
the  rule  of  the  Muhammadan  Law  upon  the  subject  is  perfectly  clear. 
Under  that  law,  delivery  of  possession  to  the  donee  is  a  condition  precedent 
to  the  validity  of  a  gift ;  for,  to  use  tbe  language  of  the  Hedaya,  "  the 
Prophet  has  said,  '  A  gift  is  not  valid  without  seisin,1  meaning  that  the 
right  of  property  is  not  established  in  a  gift  until  after  seisin." — (Hamil- 
ton's Hedaya  by  Grady,  p.  482.)  "  Tender  and  acceptance  are  necessary, 
because  a  gift  is  a  contract,  and  tender  and  acceptance  are  requisite 
in  the  formation  of  all  contracts,  and  seisin  is  necessary  in  order  to  estab- 
lish a  right  of  property  in  the  gift,  because  a  right  of  property,  according 
to  our  doctors,  is  not  established  in  the  thing  given  merely  by  means  of 
the  contract  without  seisin.' — (Hedaya  vol.  iii,  p.  291.)  Tbe  same  is  the 
effect  of  the  Fatwa  Alamgiri  as  represented  in  Mr.  Baillie's  Digest  : — "  The 
legal  effect  of  gift  is  not  complete  until  possession  is  taken  of  the  thing  given, 
and,  in  this  respect,  a  stranger  and  the  child  of  the  donor  are  on  the  same 
footing  when  the  child  is  adult." — (Baillie's  Digest,  p.  520.)  It  has,  indeed 
never  been  doubted  that  under  the  Muhammadan  Law  of  the  Hanafi 
[9]  school,  which  governs  this  case,  actual  delivery  of  possession  of  the 
gift  of  property  is  a  condition  precedent  to  the  validity  of  the  transfer  of 
ownership  to  the  donee,  and,  indeed,  it  is  in  consequence  of  the 
stringent  requirements  of  that  law  on  this  point  that  gifts  of  property 
held  in  joint  co-parcenership  (musha)  have  been  held  to  be  invalid, 
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1888        because  perfect  and  exclusive  possession  of  joint  undivided  sharers  cannot 
JULY  5.     be  given  to  the  donee — (vide  Note  No.  4  at  p.  520  ;  Baillie's  Digest). 

Such  then  being  the  rules  of  the  Muhammadan    Law  as  to  the  indis- 

APPEL-     pensability  of  possession  by  the  donee,  it  follows,  a  fortiori,  that  property 

LATE       of    which  the  donor  himself  is     not  in  possession,  and  never    acquired 

CIVIL       possession   thereof,  so  as  tc  deliver  it  to  the  donee,   cannot  be  made  the 

subject  of  a  valid  gift.     The  exact  effect  of  the    rule  in  respect  of  property 

11 1.  1-     which  by  its  very  nature  is  not  capable  of  actual  possession  being  delivered 

8  A.  W.N.     to  the  donee  need  not  be  considered,  because  such  question  does  not  arise 

(1888)  266=  in  this  case.     Here  all  the  property  consists  of  immoveable    property,  and 

Ind.  Juc,  the  donor  Fateh  Ali  could  have  taken  possession  of  his  alleged  share  upon 

132.        the  death  of  Shakurullah  from  whom    he  claimed  to    inherit    that  share. 

The  property  was  susceptible  of  possession,  but  it  was  in  the  posession 

of  a  trespasser,  according  to  the  statement  in  the  deed  of  the  4th  May, 

1883,  itself  and  the  case  now  set  up  by  the  plaintiff  under  that  deed. 

To  such  a  state  of  things  the  rule  of  Muhammadan  Law  provides  no 
exception  from  the  rule  as  to  possession  being  a  condition  precedent  to 
the  validity  of  a  gift.  Under  the  precedents  of  gifts  contained  in  Mac- 
naughtan's  work  on  Muhammadan  Law,  Casa  No.  6  seems  to  me  to  be 
closely  applicable  to  the  present  case.  There  a  person  had  executed  a 
deed  of  gift  in  favour  of  his  nephew,  conferring  upon  him  the  proprietary 
right  to  certain  lands  of  which  the  donor  was  not  in  possession,  but  to 
recover  which  he  had  brought  an  action,  during  the  pendency  of  which 
the  donor  died,  and  the  donee  claimed  the  litigated  property  under  the 
gift.  It  was  there  held  that  "  the  gift  of  a  thing  not  in  the  possession  of 
the  donor  during  his  lifetime  is  null  and  void,  and  the  deed  con-  [10] 
taining  such  gift  is  of  no  effect,  because,  in  cases  of  gift,  seisin  is  a  condi- 
tion. Gift  is  rendered  valid  by  tender,  acceptance  and  seisin  ;  but  in  gift 
seisin  is  necessary  and  absolutely  indispensable  to  the  establishment  of 
proprietary  right.  According  to  the  Hedaya, —  Gifts  are  rendered  valid 
by  tender,  acceptance  and  seisin.  The  Prophet  had  said,  a  gift  is  not 
valid  without  seisin.  So  also  if  the  thing  given  be  pawned  to  or  usurped 
by  a  stranger.'  So  also  in  the  Shurhi  Viqaya, — '  A  gift  is  perfected  by 
complete  seisin.'  As  the  gift  is,  therefore,  null,  the  claim  of  the  donee  is 
inadmissible,  and  the  deed  is  invalid,  as  far  as  regards  the  lands  of  which 
the  donor  was  never  possessed." 

Relying"  upon  this  precedent,  Melvil  and  Pinhey,  JJ.,  from  whom 
Kemball,  J.  dissented,  held  that  even  in  a  case  where  the  donor,  being 
the  owner  of  the  property  subject  to  the  possession  of  a  mortgagee,  made 
a  gift  of  his  right  of  ownership,  such  gift  was  invalid  under  the  Muham- 
madan Law  for  want  of  actual  possession  of  the  property  by  tha  donor 
at  the  time  of  the  gift.  The  case  is  Mohinuddin  v.  Manchershah  (1),  and 
I  may  respectfully  say  that  it  probably  carries  the  rule  as  to  seisin  too 
far,  as  is  suggested  by  a  Muhammadan  lawyer,  Mr.  Syed  Amir  Ali  of  the 
Calcutta  Bar,  at  page  70  of  his  Tagore  Law  Lectures  for  1884.  The 
question  arising  out  of  the  rule  of)Mubammadan  Law  as  to  possession  being 
a  condition  precedent  to  the  validity  of  a  gift,  was  fully  argued  and  well 
considered  by  Garth,  C.  J.,  in  Mullick  Abdool  Guffoor  v.  Muleka  (2),  who 
in  delivering  his  judgment  has  made  observations  in  which  I  concur,  for 
they  draw  a  clear  distinction  between  cases  where  from  the  nature  of  the 
gifted  property  itself  actual  possession  could  not  be  given  to  the  donee,  and 
oases  where  such  possession  might  be  given  to  the  donee  or  actual  possession 

(1)  6  B.  650.  (2)  10  0.  1112. 
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held    by    the    donor.     The    principle    upon    which  the  judgment  of  Sir       1888 
Bicbard  Garth  in  the  Calcutta  case  proceeded  is  scarcely  consistent  with     JULY  5. 
the  ratio  decidendi  of  the  Bombay  ruling  above  cited,  but  it  is  in  accord 
with    the    principle    of  Sir    Barnes  Peacock's  judgment  in  Shahazadee     APPEL- 
Hazard  Begum  y.  Khaja  Hossein  Ah  Khan    (1)  which,  though  a  case  of       LATE 
[ill  endowment,  would,  so  far  as  the  question  of  seisin  is  concerned,  be      CIVIL, 
governed   by  the  same  principles  as  questions  of  gift  under  the  Muham- 
madan  Law  on  that  point.  11  A.  1=- 

It   is    not  necessary   for  the  purposes  of  this  case  to  discuss  these    8  A-W-H. 
rulings  more  minutely,  and  it  is  enough  to  say  that  their  general  principle  (1888)  266 
is  that,  for  the  validity  of  a  gifc  under  tihe  Muhammadan  Law,  possession  *3  Ind-  ^u 
of  the  gifted   property  by  the  donor  at  the  time  of  the  gift,  or  at  least  at         1S2« 
some  time,  so  as  to  enable  him  to  deliver  possession  of  the  same  to  the 
donee,    and    the    actual    delivery  of  such  possession  to  the    donee,  are 
conditions  precedent  to  the  validity  of  gifts  such  as  the  gift  evidenced  by 
the  deed  executed  by  Fateh  Ali  in  favour  of  the  plaintiff  on  the  4th  May, 
1883. 

The  terms  of  that  deed,  however,  clearly  show,  and  it  is  proved  and 
practically  admitted  on  all  hands,  that  in  the  first  place  no  such  posses- 
sion ever  existed  in  the  donor  Fateh  Ali  of  the  property  which  he  intended 
to  convey  by  the  deed  as  would  enable  him  to  make  a  valid  gift  of  the 
property  :  and  in  the  next  place  it  is  equally  clear,  and  indeed  admitted, 
as  shown  by  the  very  form  of  this  suit,  that  the  plaintiff  donee  never 
acquired  possession  of  the  property  to  which  the  suit  relates  and  which 
he  claims  under  the  gift  of  the  4th  May,  1883. 

The  matter  therefore  comes  simply  to  this,  that  the  deceased  Fateh 
Ali,  feeling  himself  entitled  to  a  share  of  inheritance  in  the  estate  of  the 
deceased  Shakurullah,  never  having  acquired  possession  of  that  share, 
executed  the  deed  of  4th  May,  1883,  purporting  to  convey  to  the  plaintiff 
such  chances  of  success  as  the  aforesaid  Fateb  Ali  may  have  had  in  a 
litigation  such  as  this,  and,  as  a  matter  of  fact,  the  plaintiff  never  obtained 
possession  of  the  gifted  share  in  pursuance  of  the  deed  of  gift. 

Under  these  conditions  I  am  satisfied  that  the  lower  Court  mis- 
apprehended the  Muhammadan  Law  as  to  such  gifts,  and  that  the  gift  of 
the  4t.h  May,  1883,  was  invalid  owing  to  the  absence  of  possession  in 
the  donor  and  the  absence  of  the  delivery  of  possession  to  the  donee. 

[12]  The  lower  Court  has,  however,  relied  on  two  rulings  of  this  Court, 
one  being,  Kasim  Hossen  v.  Sharifunnissa  (2)  and  the  other  Sahibunissa 
Bibi  v.  Haffiza  Bibi  (3),  in  support  of  its  view.  So  far  as  these  rulings  are 
concerned,  I  need  only  say  that  the  first  of  these,  which  was  a  judgment 
of  my  brother  Straight  and  Mr.  Justice  Oldfield,  only  gave  effect  to  the 
ruling  of  the  Lords  of  the  Privy  Council  cited  in  that  judgment,  and 
which  was  repeated  by  their  Lordships  in  Ameeroonissa  Khatoou  v.  Aba- 
doonisa  Khatoon  (4)  to  the  effect  that  the  rule  of  Muhammdan  Law.  that 
a  gift  of  musha  or  an  undivided  part  in  property  capable  of  partition  is 
invalid,  does  not  apply  to  definite  shares  of  zemindaris,  which  are  in  their 
nature  separate  estates  with  separate  and  defined  rents  ;  and  that  the 
second  ruling,  in  which  the  judgment  of  the  Court  was  delivered  by  Edge, 
C.  J.,  related  to  a  class  of  property  of  which  the  nature  regulated  by 
statute  is  vastly  different  from  the  nature  of  the  property  involved  in  this 
litigation.  Again,  so  far  as  the  lower  Court  has  relied  upon  the  Bombay 
ruling  in  Shaik  Ibhram  v.  Shaik  Suleman  (5)  it  is  enough  to  say  that  in 


(1)  12  W.R.  498.         (2)  5  A.  285.          (3)  9  B.  213.          (4)  2  I. A.  87.          (5)  9  B,  146. 
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88  ]     tbat  case  possession  such  as  the  nature  of  the  property  admitted  of  was 
JULY  5.     given  to  the  donee,  and  in  the  case  of  the  house  the  property  was  already 
in   possession   of  the  donee.     All  these  cases  are  distinguishable  from  the 
APPEL-     present,   because  here  the  donor  Fateh  AH  was  in  no  sorb  of  possession 
LATE       °f  fcne  share  which  he  alleged  himself  to  have  inherited  from  Shakui'ullah, 
OIVIL       *kak  ^e  Dr°Perfcy  was  capable  of  being  taken  possession  of  by  the  afore- 
said Fateh   Ali,  that  be  never  obbained  such  possession   either    before  or 
11  A,  1=     after  the  gift  of  the  4tb  May,  1883,  and  that  bhe  plaintiff  donee  himself 
8  A.W.N.     never  acquired  such  possession  undar  the  gift. 

(1888i  266=          Under  these  circumstances  I  hold  that  the  deed  of  gift,  dated  the  4bh 

13  Ind   Jur.  May,  1883,  was  invalid  under    the  Muhammadan  Law,    that   it   therefro 

52.         did  not  confer  upon  the  plaintiff  any  such  right  as  would    entitle    him    to 

maintain  an  action  such  as  this,  and  for   these    reasons    I    would  dacree 

this  appeal,  and  reversing  the  [13]  decree  of  the  lower  Court,  dismiss    the 

suit  with  costs  in  both  the  Courts. 

STRAIGHT,  J. — I  am  entirely  of  the  same  mind. 

Appeal  allowed. 


11  A.  13  =  8  A.W.N.  (1888)  280. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Straight  and  Mr.  Justice  Brodhurst. 


KlAM-UD-DIN    AND   ANOTHER    (Plaintiffs)  V.  EAJJO   AND   ANOTHER. 

(Defendants)*      [12th  July,  1888.] 

Account  stated— Hypothecation-bond  for  the  amount  due— Obligor  preventing  regis- 
tration of  bond  by  denying  execution — Suit  on  account  statfd— Civil  Procedure 
Cods,  s.  586  —  Small  Cause  Court-suit. 

For  the  purpose  of  determining  whether  a  second  appeal  lies  or  is  prohibited 
by  s.  586  of  the  Civil  Procedure  Code,  what  must  be  looked  at  is  not  the  shape 
in  which  the  case  comes  up  to  the  High  Court,  but  the  shape  in  which  the  suit 
was  originally  instituted  in  the  Court  of  first  instance. 

The  plaintiff  sued  ii)  for  registration  of  a  hypothecation-bond  executed  by  the 
defendant,  (ii)  in  the  alternative  for  recovery  of  the  amount  of  the  bond  upon  an 
account  stated.  The  defendant  denied  execution  of  the  bond,  and  that  she  had 
bad  any  dealings  or  stated  any  account  with  the  plaintiff.  The  Courts  below 
disallowed  the  first  claim  as  barred  by  limitation,  and  disallowed  the  second  on 
the  ground  that  the  bond  had  effected  a  novation  of  the  contract  implied  by  the 
statement  of  accounts. 

Held  that  under  the  circumstances  of  the  case  the  plaintiff  WAS  entitled  to 
resort  to  the  account  stated  and  sue  thereon.  Sirdar  Kuar  v.  Gliindrawati  (I) 
distinguished. 

Where  two  parties  enter  into  a  contract  of  which  registration  is  necessary,  it 
is  essential  that  each  should  do  for  the  other  all  that  is  requisite  towards  such 
registration, 

[Rel.— 14  Ind.  Cas.  399  (400)  =  8  N.L.R.  7  ;  Appl.— 15  B.  400  (404),  405.] 

THE  facts    of  this  case  are  sufficiently    stated  in  the   judgment  of 
Straight,  .7, 

Mr.  Hamidullak,  for  the  appellants. 
Munshi  Madho  Prasad,  for  the  respondents. 

*  Second  Appeal,  No.  501  of  1887,  from  a  decree  of  Mursbi  Monmohan  Lai,  Subor- 
dinate Judge  of  Azamgarb,  dated  the  17th  December,  1886,  confirming  a  decree  of 
Maulvi  Muhammad  Amin-ud-din,  Munsiff  of  Muhammadabad,  dated  the  27th  Augual 
1886. 

(1)  4  A.  330. 
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JUDGMENT, 

STRAIGHT,  J. — This  was  a  suit  brought  by  the  plaintiffs  for  two  reliefs, 
the  first  was  for  the  registration  of  a  bond,  purporting  to  be  a  hypothecation- 
bond  executed  by  Musammafc  Rajjo  Bibi,  defendant,  for  the  sum  of 
Es.  247-8-6;  the  second  relief  asked  was,  [14]  in  the  event  of  the  registra- 
tion of  that  document  being  refused,  for  the  recovery  of  that  amount  of 
money  upon  an  account  stated.  The  first  Court  dismissed  the  plaintiff's 
claim  upon  the  ground  that,  as  to  the  registration,  the  suit  was  barred  by 
limitation  ;  and  upon  the  authority  of  the  case  of  Sirdar  Kuar  v.  Chandra- 
wa.ii  (1)  further  held  that  the  plaintiffs  could  not  recover  upon  the  account 
stated,  because  there  had  been  a  novation  of  contract  by  the  execution  of  the 
bond  with  a  fresh  promise  to  pay  ;  and  the  plaintiff  not  being  able  to  pro- 
duce the  bond  or  to  maintain  a  suit  upon  it  by  reason  of  its  being  unregis- 
tered and  the  registration  having  been  refused,  the  claim  upon  the  account 
stated  failed. 

The  plaintiffs  appealed  to  the  Subordinate  Judge  solely  in  regard  to 
the  view  expressed  by  the  first  Court  upon  this  latter  point  ;  and  the 
Subordinate  Judge  in  regard  to  it  adopted  a  similar  view  to  that  expressed 
by  the  Munsiff. 

From  that  decision  of  the  Subordinate  Judge  the  second  appeal  be- 
fore us  is  preferred  to  this  Court,  and  a  preliminary  objection  is  taken  by 
Mr.  Madho  Prasad  on  the  part  of  the  respondent,  that  the  suit  being  in 
the  nature  of  a  Small  Cause  Court  suit,  no  second  appeal  lay  from  the 
decision  of  the  Subordinate  Judge.  I  overrule  that  contention  of  Mr. 
Madho  Prasad.  In  my  opinion,  for  the  purpose  of  determining  whether  a 
second  appeal  lies  or  is  prohibited  by  s.  586,  what  must  be  looked  at  is 
not  the  shape  in  which  the  case  comes  up  in  appeal  to  this  Court,  but  the 
shape  in  which  the  suit  was  originally  instituted  in  the  Court  of  first 
instance. 

It  was  then  contended  on  behalf  of  the  appellants  that  the  decision 
of  the  Subordinate  Judge  affirming  that  of  the  Munsiff  is  wrong  ;  and  I  am 
clearly  of  opinion  that  this  is  so.  The  ruling  relied  on  by  him  is  wholly 
inapplicable  to  this  case,  and  both  the  lower  Courts  have  proceeded 
upon  a  misapprehension  of  the  scope  and  meaning  of  that  ruling.  In  that 
case  it  was  admitted  on  both  sides  that  there  was  a  bond  hypothe- 
cating immoveable  property  as  collateral  security  for  the  account  stated. 
Therefore,  there  was  a  clear  and  specific  contract  admitted  between 
the  parties  which  superseded  altogether  [15]  any  contract  or  obligation 
that  might  be  assumed  from  the  mere  statement  of  accounts  between 
them.  But  in  the  present  case  the  fact  is  wholly  different ;  because 
here  the  defendant  denied  not  only  the  execution  of  the  bond,  but  that 
there  had  been  any  dealings  between  herself  and  the  plaintiff  or  that 
any  account  had  been  stated.  As  I  pointed  out  in  the  course  of  the 
argument,  if  such  a  contention  as  that  which  is  now  put  forward  upon 
the  other  side  in  support  of  the  judgments  of  the  lower  Courts,  were 
to  be  allowed,  these  plaintiffs  would  be  absolutely  without  remedy, 
because  assuming  there  to  have  been  a  contract,  then  the  plaintiffs 
would  have  been  defeated  by  the  action  of  the  defendant  in  deny- 
ing the  execution  of  the  bond  and  so  preventing  registration,  and 
if  theie  was  an  account  stated,  then  the  plaintiffs  could  not  sue  upon 
it,  because  the  existence  of  the  bond  would  prevent  them  from  doing  so. 

(1)  I  A.  330. 
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1888        But  we  cannot  allow  the  defendant  to  take  advantage  of  her  own  fraudu- 

JULY  12.    leot  conduct  in  preventing  registration  of  the  bond  and  to  say  that  in  that 

bond  was  represented  the  contract  which  superseded  that  which  is  to  be 

APPEL-     inferred    from  the    statement  of  accounts.     In   my    opinion  where  two 

LATE       parties  enter  into  a  contract  of  which  it   is  an  essential   incident  that,  in 

CIVIL       order  to  give  legal  effect  to  that  contract  and  to  enable  the  one  party  to 

enforce  it  against  the  other,  the  registration  of  the  instrument  embodying 

11  A.  18=  such  contract  is  necessary,  it  is  essential  that  each  should  do  for  the 
8  A.W.N.  other  all  that  is  necessary  towards  securing  the  registration  of  the  instru- 
(1888)  280.  ment  which  the  law  requires.  Therefore  I  am  of  opinion  that  the 
plaintiffs  are  entitled  to  resort  to  their  second  relief  and  to  bring  their 
claim  against  the  defendants  upon  the  account  stated.  That  being  so, 
this  appeal  is  decreed,  the  decision  of  the  lower  appellate  'Court  being 
reversed  the  case  will  be  returned  to  that  Court  for  restoration  to  the  file 
of  pending  appeals  and  disposal  according  to  law.  In  dealing  with  the 
appeal  it  will  be  for  the  Subordinate  Judge  to  determine  whether  there  is 
evidence  sufficient  upon  the  record  to  enable  him  to  deal  with  the  question 
between  the  plaintiffs  and  the  defendants  with  regard  to  the  account 
stated.  If  there  is  evidence,  he  must  deal  wifch  the  case  himself  ;  if  there 
is  no  evidence,  or  if  there  is  no  sufficient  [16]  evidence,  then  he  must 
pursue  the  procedure  laid  down  for  his  guidance  in  the  Civil  Procedure 
Code.  Costs  of  this  appeal  will  be  costs  in  the  cause. 

BRODHURST,  J. — I  concur.  Cause  remanded. 


11  A.  16  (F.B,)  =  8  A.W.N.  (1888)  281.: 
FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight,  and 
Mr.  Justice  Tyrrell. 


KULWANTA  (Decree- holder)  v.  MAHABIR  PRASAD  AND  ANOTHER 
(Judgment- debtors).     [24th  July,  1888.] 

Stamp— Court-fee— Security -bond  for  casts  of  appaal—Acil  of  1879  (Stamp  Act),  sch.  i. 
No.  IS— Act  VII  of  1870  (Court-fees  Act),  sch.  ii.  No.  6. 

Held  by  the  Pull  Benah  that  where  a  bond  is  given  under  the  orders  of  a  Court 
as  security  by  one  party  for  the  coats  of  another,  it  is  subject  to  two  duties— (a) 
an  ad  valorem  stamp  under  the  Stamp  Act,  art.  13.  soh.  i,  (b)  a  Court-fee  of  eight 
annas  under  the  Court-fees  Aot,  art.  6,  sob.  ii. 

IN  this  case,  Straight,  J.,  made  the  following  reference  to  a  Division 
Bench : — 

"This  is  a  question  of  stamp  reported  to  the  Court  by  the  Eegistrar 
under  the  following  circumstances : — Mussammat  Kulwanta,  the  appel- 
lant in  this  Court,  was  requried  by  an  order  to  find  security  for  the  costs 
of  the  respondent  in  the  event  of  her  appeal  failing,  and,  in  pursuance 
of  that  order,  she  has  filed  two  security-bonds,  one  for  Rs.  433-5-4,  and  the 
other  for  Bs.  866-10-8,  and  they  are  severally  stamped  with  the  Court-fee 
stamp  of  eight  annas.  The  Registrar's  attention  being  called  to  the 
instrument,  and  the  stamps  affixed  upon  them,  has  reported  the  matter  to 
the  Court  in  terms  of  his  order  of  the  8th  of  the  present  month,  and  the 
matter  has  come  before  me  for  disposal.  The  Registrar  has  referred  to  an 
opinion  expressed  by  this  Court  in  the  year  1881,  which  was  given  by  four 
of  the  then  Judges  of  the  Court,  expressing  certain  views  with  regard  to 
art.  13,  sch.  ii.  of  the  Stamp  Act,  and  to  art.  6  of  the  second  schedule  of  the 
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Court-fees  Act.  In  that  opinion  it  would  appear  that  a  view  expressed  by 
Jackson,  J.,  in  Soonjhare  Eoomvur  v.  Bamessur  Pandey  (1)  was  adopted; 
and  [17]  the  Registrar  from  that  opinion  and  the  ruling  to  which  it  refers, 
suggests  that  the  security-bonds  in  this  case  should  have  been  stamped 
with  a  stamp  under  art.  13  of  the  Stamp  Act  of  1879.  Mr.  Bam  Prasad, 
for  the  appellant,  contends  that  his  client  has  sufficiently  stamped  the 
two  security-bonds.  He  observes,  and  I  think  justly,  that  the  opinion  of 
this  Court  mentioned  by  the  Registrar  in  his  report  was  an  opinion  that 
was  expressed  extra- judicially,  in  the  sense  that  it  waa  without  argument 
being  heard.  Upon  comparing  art.  6  of  sch.  ii  of  the  Court-fees  Act  with 
art.  13  of  the  Stamp  Act,  I  think  there  is  considerable  force  in  Mr.  Bam 
Prasad's  argument  that  the  wide  scope  which  has  now  been  given  to 
art.  6  of  the  Court-fees  Act,  in  comparison  with  its  terms  in  the  older 
Court-fees  Act,  suggests  that  the  instruments  in  this  case  are  instru- 
ments of  obligation  given  by  the  direction  of  the  Court,  and  not  otherwise 
specifically  provided  for.  As,  however,  this  view  is  in  conflict  with 
what  I  committed  myself  to  in  the  former  opinion,  and  as  the  holding 
it,  if  it  be  a  right  one,  involves  the  necessity  of  overriding  not  only 
that  opinion  but  the  opinions  of  three  other  learned  Judges,  I  think  my 
proper  course  would  be  to  refer  the  question  here  involved  for  disposal 
to  a  Division  Bench.  I  direct  accordingly." 

The  question  was  subsequently  referred  to  the  Full  Bench. 

Munshi  Bam  Prasad,  for  the  appellant. 

The  following  judgment  was  delivered  by  the  Full  Bench  : — 

JUDGMENT. 

EDGE,  C.J.,  and  STRAIGHT  and  TYRRELL,  JJ. — We  are  of  opinion 
that  when  a  bond  is  given  under  the  order  of  a  Court  as  security  by  one 
party  for  the  costs  of  another,  it  is  subject  to  two  duties,  (a)  one  under 
the  Stamp  Act,  art.  13,  sch.  i,  according  to  its  amount,  (b)  under  the 
Court-fees  Act,  art.  6,  sch.  ii,  and  is  liable  to  an  ad  valorem  stamp  and  to 
a  courc-fee  of  eight  annas.  The  analogy  of  an  administration-bond  is 
useful  as  a  guide,  because  such  an  instrument  is  necessarily  required  by 
every  Court  granting  letters  of  administration,  and  must  be  stamped  under 
the  Stamp  Act  and  also  under  the  Court-fees  Act.  This  is  our  answer  to 
the  reference. 


11  A.  18  (F.B.)  =  8  A.W  N    (1838)  276  =  13  Ind.  Jur.  148. 
FULL  BENCH. 

[181]  Before  Sir  John  Edge,  Kt.,  Ghief  Justice,  Mr.  Justice  Straight, 
and  Mr.  Justice  Tyrrell. 


RAGHUBAR  DIAL  AND  OTHERS  (Defendants)  v.  KISHO  RAMANUJ 
DAS  (Plaintifi),     [26th  July,  1888.] 

Trust— Trust  1  or  "  public  religious  purposes" -Private  trust— Suit  by  worshipper  at 
Hindu  temple  relating  to  trust — Right  to  sue— Civil  Procedure  Code,  ss.  30,  539— 
Act  XX  of  1863— Pindu  Law. 

The  defendants  made  a  gift  of  land  to  a  Hindu  temple  for  the  purpose  of 
defraying  the  expenses  appertaining  to  the  idol.  The  temple  was  built  and  the 
gift  made  in  1870.  The  defendants  obtained  from  the  revenue  authorities 
mutation  of  names  in  the  idol's  favour,  an  acknowledgment  of  the  person  whom 

(1)  5  W.R.  Miso.  47. 
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they  nominated  as  agent  or  manager.  The  plaintiff,  alleging  that  they  bad 
subsequently  repossessed  themselves  of  the  land  and  the  profits  accruing  there- 
from, and  that  he  was  interested  as  a  Hindu  in  worshipping  at  the  temple,  and 
professing  to  sue  on  behalf  of  the  entire  body  of  the  worshippers  thereat,  sued  for 
a  declaration  that  the  land  was  waft/,  and  the  idol  entitled  to  hold  it  in  his  own 
name;  that  the  defendants  should  be  directed  to  apply  the  income  of  the 
property  to  the  purposes  of  the  temple,  and  that  the  Court  should  give  such 
orders  and  instructions  as  might  be  necessary  and  proper  for  the  future  manage- 
ment of  the  temple  and  payment  of  income.  No  sanction  to  the  institution  of 
the  suit  was  obtained  under  s.  539  of  the  Civil  Procedure  Code. 

Held  by  the  Full  Bench  that  the  gift  made  by  the  defendants  constituted  a 
trust  for  the  purposes  of  the  temple. 

Per  EDGE,  C.J.,  and  TYRRELL,  J.,  that  the  defendants  before  the  Court  did 
not  constitute  themselves  trustees  in  any  sense. 

Held  also  by  the  Full  Bench  that  the  suit  was  not  maintainable  as  against 
those  defendants. 

Per  STRAIGHT,  J.,  that  the  suit  was  not  maintainable  under  the  Hindu  Law; 
that  the  trust  was  one  for  public  religoius  purposes;  that  such  a  suit,  in  which 
the  plaintiff  asked  to  have  the  trust  administered  by  the  Court,  could  not  be 
maintained  without  the  sanction  required  by  s.  539  of  the  Code;  that  assuming 
s.  539  to  be  inapplicable,  and  Act  XX  of  1863  to  apply,  the  suit  could  not  be 
maintained  without  the  sanction  required  by  that  Act;  and  that,  with  reference 
to  s.  30  of  the  Code,  no  cause  of  action  bad  accrued  to  the  plaintiff  alone  on 
which  he  could  maintain  the  suit. 

Per  EDGE,  C.J.,  and  TYRRELL,  J.,  that  if  the  trust  were  one  for  public  religi- 
ous purposes,  the  suit  as  against  the  defendants  before  the  Court  must  fail  for 
non-compliance  with  the  provisions  of  s.  539  of  the  Code,  and  if  for  :  private  or 
guasi-private  religious  purposes,  it  must  also  fail,  since  there  was  no  principle  on 
whioh  the  plaintiff,  as  one  of  the  public  worshipping  in  the  temple,  could 
maintain  it  against  those  defendants  who  were  not  trustees  but  lif  they  had 
wrongfully  taken  possession)  trespassers;  that  Act  XX  of  1863,  could  not  apply; 
and  that,  with  reference  to  s.  30  of  the  Code,  the  plaintiff  could  not  maintain 
the  suit  alone  on  his  own  behalf,  or  on  behalf  of  himself  and  others  against 
those  defendants. 

[19]  Jawahra  v.  Akbar  Hussain  (1)  distinguished,  Manohar  Ganesh  Tambekar 
v.  Lakhmiram  Govind  Ram  (2)  Lutifunissa  Bibi  v.  Naairun  Bibi  (3),  and  Hira 
Lai  v.  Bhaiorn  (4),  referred  to.  Wajid  Ali  Shah  v.  Dianut-ullah  Beg  (5),  ap- 
proved, 

[Overruled.,  18  A.  227  (231) ;  F  ,  20  C.  397  (409)  ;  R.,  13  A.W.N.  71  ;  32  A.  503  (514) 
=  7  A.  L.  J  761  (773)  =  6  Ind.  Gas.  219  (222)  ;  33  C.  789  (803,  804»  =  10  C.W.N. 
581  ;  2  C.  L.  J.  460  (470)  ;  91  P.  B.  1901  =  113  P.  L.  R.  1901  ;  D.,  2  M.  L.  J. 
251.] 

THIS  was  a  refarence  to  the  Full  Bench  by  Brodhurst  and  Mahmood, 
JJ.,  the  question  referred  being  whether  the  suit  was  maintainable  under 
Hindu  Law  by  the  plaintiff-respondent,  and  with  reference  to  ss.  30  and 
539  of  the  Civil  Procedure  Code.  The  nature  of  the  suit  is  stated  in  the 
judgment  of  the  Full  Bench. 

Pandit  Sundar  Lai  and  Pandit  Batan  Chand,  for  the  appellant. 

Mr.  C.  Dillon,  Mr.  Dwarka  Nath  Banerji,  and  Babu  Jogindro  Nath 
Chaudhri,  for  the  respondent. 

JUDGMENT. 

STRAIGHT.  J, — The  reference  which  is  now  before  this  Bench  arose 
out  of  a  suit  in  which  one  Keaho  Bamanuj  Das  was  the  plaintiff,  and, 
four  persons,  Behari  Lai,  Musammat  Kundar  Kuar,  Raghubar  Dial  and 
Mohan  Lai  were  the  defendants.  The  question  which  is  put  to  us  in  the 
order  of  reference  is  this  : — "Was  the  suit  maintainable  under  the  Hindu 


7  A.  178.        (2)  12  B.  247. 


(3)  11  C.  33. 
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Law  by  the  plaintiff-respondent,  and  with  reference  to  ss.  30  and  539  of 
the  Civil  Procedure  Code." 

It  seems  to  me  for  the  purposes  of  determining  this  question,  that  it 
is  material  to  look  at  the  terms  of  the  plaint  upon  which  the  plaintiff  came 
into  Court  and  summarised  they  come  to  this.  That  Tika  Ram  was  the 
absolute  proprietor  of  5  biswas  of  land  situate  in  the  Bareilly  District  ; 
that  he  made  a  gift  of  those  5  biswas  of  land  in  favour  of  the  four  defend- 
ants,  the  female  defendant  being  his  daughter,  Behari  Lai  being  her 
husband,  and  the  other  two  defendants  being  her  sons  ;  that  Tika  Bam  died 
in  or  about  1867,  leaving  behind  Musammat  Pran  Kuar  his  widow  ;  that1** 
Musammat  Pran  Kuar,  subsequent  to  the  death  of  her  husband,  construct- 
ed  a  temple  in  honour  of  the  God  Janki  Ballabhji,  and  dedicated  it  to 
that  deity.  The  fifth  paragraph  of  the  plaintiff,  which  I  had  better  state  in 
terms,  goes  on  to  say  :  —  "  The  defendants,  in  order  to  defray  the 
expenses  of  the  temple,  made  a  gift  of  the  said  property  in  favour  of  [20] 
Janki  Ballabhgi,  and  voluntarily  made  an  application  for  mutation  of 
names,  which  was  allowed,  and  Behari  Lai,  defendant,  was  appointed  a 
manager  of  the  temple."  The  plaint  then  goes  on  to  say  that  "  in  1875, 
the  Tahsildar,  of  his  own  accord,  made  a  report  to  the  effect  that  the 
deity  had  no  existence  and  could  not  be  deemed  to  be  in  possession,  and 
that  as  the  donors  were  in  actual  possession,  their  names  should  be 
recorded.  This  was  allowed  by  the  Board  of  Eevenue  and  the  names  of 
the  defendants  were  recorded,  although  the  income  of  the  property  used 
to  be  spent  in  defraying  the  temple  expenses. 

"7.  Tnat  since  November,  1884,  the  donors  have  changed  their  mind 
and  have  stopped  the  payment  of  the  expenses. 

"  8.  The  temple  is  a  place  of  public  worship  and  residents  of  neigh- 
bouring places  visit  the  temple.  The  plaintiff  has  been  a  pujari  (worship- 
per) for  the  last  seven  years,  and  resides  in  it.  He,  therefore,  on  behalf 
of  the  entire  Hindu  community  who  worship  in  the  temple,  prays  as 
follows  :  — 

"  (l)     That  it  may  be  declared  that  5  biswas,  &c.,  is  wakf  ; 

"  (2)  That  it  may  be  declared  and  established  that  Thakur 
Ballabhji  in  whose  favour  the  gift  was  actually  made,  is  entitled  to  hold 
the  property  in  his  name,  as  is  customary  with  reference  to  temples  ; 

"  (3)  That  the  defendants  be  directed  to  pay  the  income  of  the 
said  property  for  defraying  the  expenses  of  the  temple  as  hitherto  ; 

"  (4)  That  the  Court  may  issue  such  orders  and  instructions  as 
may  be  necessary  and  proper  for  the  future  management  of,  and  as  to 
the  payment  of  the  income  for,  the  said  temple." 

I  may  as  well  at  once  say,  in  order  to  clear  that  consideration  out  of 
the  way,  that,  as  far  as  I  am  aware  there  is  no  rule  of  Hindu  Law, 
substantive  or  otherwise,  that  deals  with  or  governs  a  claim  of  this 
description.  I  am  not  aware  that  there  is  any  principle  of  Hindu  law 
which  either  sanctions  or  prohibits  such  a  suit,  nor  is  any  suggested  on 
either  side.  Therefore  I  reply  in  the  negative  as  to  the  first  question 
referred  to  us. 

[21]  Then  arise  the  following  three  considerations.  First,  looking 
to  the  frame  of  the  plaint,  is  the  suit  one  that  comes  within  the  purview 
of  s.  539,  Civil  Procedure  Code  ?  If  it  is  such  a  suit,  then  it  is  conceded 
on  the  part  of  the  plaintiff  that  it  is  prohibited  by  that  section,  and  could 
not  be  maintained  without  the  sanction  of  the  Collector  as  provided  in  the 
last  paragraph  of  that  section.  If  it  is  not  prohibited  by  that  section, 
then  is  it  within  the  provisions  of  Act  XX  of  1863  ?  And,  lastly,  assuming 
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1888       ifc    not    fco    D9    governed    by  either  s.  539,  Civil  Procedure    Code,  or  the 
JULY  26.    provisions  of  Act  XX  of  1863,  are  the  provisions  of  s.  30,  Civil  Procedure 

Code,  applicable  to  it  ? 

FULL  The    terms    of    the    plaint    are  unmistakable,   and  there  can  be  no 

BENCH,     question  as  to  what  the  plaintiff  alleges.     Ho  saya  that  in  the  year   1870, 
the  four  defendants  between   them,  by  an  endowment,  created  a  trust  in 
11  A.  18=    respect  of  this  temple  of  Janki  Ballabhji  and  of  the  idol  contained  therein, 
8  A.W.N.    wnj0Q    endowment    consisted    of  5  biswas  of  land,   the  income  of  which 
(1888)  276=  was  to  be  devoted  to  the  expenses  of  the  temple.     I  think  I    may    so    far 
13  Ind.  Jar.  look  into  the  evidence  in  the  case  as  to  refer  to  the  mutation  proceedings 
H8.        of  the  5th  August,  1870 ;   because  that  is  specifically  referred  to  by  the 
plaintiff  in  his  plaint ;    and   may  be  reasonably  taken  to  be  incorporated 
into  it.     It  appears  to  me,  reading  the  terms  of  that  petition,   that  it   is 
good    evidence    that  the  four  defendants  made  an  out  and  out)  gift  of  the 
5  biswas  of   land  in  favour   of  the   Thakur  ji ;    that  they  had  created    an 
endowment  in  respect  of  that  particular  land  in  favour  of  that  idol ;  and 
that    whether  Behari    alone  be  reg  arded    as  the  trustee  of  that;  endow- 
ment, or  whether  they  and  Behari  be  regarded  as  joint  trustees,  there  was 
a   trust  in  favour  of  the  idol,  who  was  the  beneficiary  so  to  speak  under 
such  trust. 

Eeferring  to  page  371  of  Mr.  Agnew's  book  upon  Trusts  in  British 
India,  I  may  quote  a  passage  from  it,  as  it  rests  upon  the  authority  of 
case  law.  He  says: — "  As  an  idol  cannot  itself  hold  lands,  the  practice 
is  to  vest  the  lands  in  a  trustee  for  the  religious  purpose,  or  to  impose 
upon  the  holder  of  the  lands  a  trust  to  defray  the  expenses  of  worship. 
Sometimes  the  donor  is  himself  the  [22]  trustee.  Such  a  trust  is  of 
course  valid,  if  perfectly  created,  though,  being  voluntary,  the  donor  cannot 
be  compelled  to  carry  it  out  if  he  has  left  it  imperfect.  But  Che  effect  of 
the  transaction  will  differ  materially  according  as  the  property  is  abso- 
lutely given  for  the  religious  object  or  merely  burthened  with  a  trust  for 
its  support.  And  there  will  be  a  further  difference  where  the  trust  is  only 
an  apparent  and  not  a  real  one,  and  where  it  creates  no  rights  in  any  one, 
except  the  holder  of  the  fund. 

This  is  quoted  from  Mr.  Mayne's  Hindu  Law,  para.  362,  and  I 
believe,  represents  the  rules  bearing  upon  the  subject,  which  are  also  very 
fully  stated  in  the  recent  ruling  of  the  Bombay  High  Court  in  Ma?iohar 
Ganesh  Tambekat  v.  Lakhmiram  Govirtd  Ram  (1).  It  appears  to  me, 
as  I  said  before,  that  the  terms  of  that  petition  are  an  indication  of  an 
absolute  gift  to  an  endowment  in  favour  of  the  Thakurji  of  the  5  biswas 
of  land  which  belonged  to  the  owners.  That  being  so,  it  seems  to  tne  that 
one  can  only  regard  that,  the  temple  being  an  open  temple,  as  a  public 
religious  purpose.  If  that  be  so,  we  have  then  the  main  element  that  is 
required  for  the  purpose  of  bringing  into  operation  the  provisions  of  s.  539, 
Civil  Procedure  Code. 

Now,  then,  what  does  s.  539  provide?  It  says: — "In  case  of  any 
alleged  breach  of  any  express  or  constructive  trust  created  for  public 
charitable  or  religious  purposes,  or  whenever  the  direction  of  the  Court  is 
deemed  necessary  for  the  administration  of  any  such  trust,  &o." 

Now,  it  is  not  necessary,  if  I  read  that  section  aright,  that  there  should 
have  been  any  breach  of  trust ;  but  it  is  sufficient  if  there  be  a  public  reli- 
gious trust,  and  the  direction  of  the  Court  is  considered  necessary  for  the 
administration  of  such  trust.  This  view  has  been  adopted  by  the  learned 

(1)  13  B.  247. 
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Judges  of  Calcutta  High  Court;  in  Lutifunnissa  Bibi  v.  Nazirun  Bibi  0).       1888 

Therefore,  this  may  be  fairly  regarded  as  a  suit,  to  put  it  in  its  narrowest     JULY  26. 

form,  in  which   the   plaintiff   asks  to   have  the   trust    administered    by 

the  Court.     That   being   so,    it  seems  to  me  that  the   sanction   [23]  of       FULL 

the  Collector  or  such  officer  as   the  Local  Government  might  appoint     BENCH. 

was  necessary  for  the  purpose  of  empowering  the  plaintiff  to  bring   such 

a  suit.     In  the  referring  order  the  Full  Bench  ruling  in  Jawahra  v.  Akbar    j  l  *•  1°"= 

Husain  (2)  is  referred  to,  and  apparently  treated  by  the  learned  Judges  who 

referred  this  case  as  in  their  opinion  applicable  to  the  particular  circum-   Jj 

stances  of  this  case.     In  my  opinion,  it  is  not  applicable.     In  that  case  the 1^  *n 

plaintiff  brought  his  suit  as  a  worshipper  for  the  purpose  of  removing  the 

interference  of  the  defendants  who  had  altered  the  structure  of  the  mosque 

and  had  turned  it  into  a  place  for  storing  straw.  My  brother  Mahmood  in 

that  case  was  perfectly  justified  in  observing  that  there  was  no  suggestion 

in  the  plaint  of  a  misapplication  or  a  breach  of  trust,  or  a  prayer  for  the 

administration  of  the  trust,  such  as  would  bring  the  case  under  s.  539  of 

the  Code.     I,  therefore,  speaking  for  myself,  do  not  think  the  Full  Bench 

rulins  above  referred  to  governs  this  case.     That  being  so,  I  think  that 

s.  539  was  applicable. 

If  it  was  not,  then  does  the  case  fall  within  Act  XX  of  1863  ?  It  is  a 
pity,  I  think,  that  the  learned  pleader  on  behalf  of  the  appellants  could 
not  have  conceded  that  it  did  not.  But  if  it  does  fall  within  that  Act, 
then  undoubtedly  that  Act  required  sanction  to  be  given,  which  sanction 
has  not  been  given,  and  therefore  it  would  be  prohibited  and  could  not  be 
maintained  without  sanction. 

As  to  whether  s.  30,  Civil  Procedure  Code,  is  applicable,  assuming 
that  I  am  wrong  as  regards  the  view  I  have  taken  with  regard  to  s.  539, 
I  am  at  a  loss  to  see  what  cause  of  action  could  have  accrued  to  the 
plaintiff  alone.  It  is  impossible  to  understand  upon  what  right  the 
plaintiff  can  claim  to  maintain  a  suit  such  as  the  present  against  the 
defendants.  As  most  material  to  this  particular  question  and  as  support- 
ing the  view  that  I  am  now  expressing,  I  may  refer  to  the  ruling  of  our 
late  Chief  Justice,  Sir  Comer  Petheram,  and  Oldfield,  J.,  in  Wajid  Ali 
Shah  v.  Dianatullah  Beg  (3).  I  think,  therefore,  I  have  now  dealt  with 
the  matters  that  [24]  seem  to  me  necessary  for  answering  this  reference. 
My  answer  to  it  is  as  given  above. 

EDGE,  G.Jj — In  this  case  four  persons,  defendants  in  this  suit  in  1870 
made  a  gift  of  5  biswas  of  land  to  a  Hindu  temple  for  the  purpose  of  bhog 
and  arti  and  other  expenses  appertaining  to  the  idol.  They  appointed 
the  defendant  Behari  Lai  the  manager  and  agent,  and  they  presented  a 
petition  to  the  revenue  authorities  to  have  their  names  expunged  and  the 
name  of  the  deity  inserted  instead,  and  to  have  Behari  recognised  as  the 
agent  or  manager.  The  plaintiff  in  his  plaint  alleges  that  he  as  a  Hindu 
is  interested  in  worshipping  in  this  temple.  He  alleges  also  that  the 
defendants  have  appropriated  the  income  of  the  5  biswas  to  their  own 
purposes.  He  has  brought  this  suit  claiming  the  reliefs  mentioned  in  my 
brother  Straight's  judgment.  The  Subordinate  Judge  who  tried  the  suit 
decreed  the  claim  against  Behari  and  Bhagat  alias  Mohan.  The  latter  had 
confessed  judgment.  Behari  did  not  appeal,  neither  did  Bhagwat,  and  as  to 
whether  the  suit  was  maintainable  as  far  as  concerned  them  is  consequently 
not  a  matter  which  we  have  now  to  consider.  The  plaintiff  appealed  from 
the  decree  of  the  Subordinate  Judge,  so  far  as  the  other  two  defendants 

(1)110.33.  (2)  7  A.  178,  (3)  8  A.  31. 
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1888        were  concerned,  and  on  appeal  the  suit  was  decreed  againsb  them.     They 

JULY  26.     have  now  appealed  to  this   Court ;  and  out  of  that  appeal  has  arisen  this 

reference.     We  must,  in  my  opinion,  interpret  this  reference  as   applying 

FULL      only  to  the  parties  who  can  be  affected  by  the  appeal  in  this  Court,  that 
BEMCH.     is,  the  defendants  other  than  Bhagwat  and  Behari. 

The  first  question  to  consider  is  as  to  whether  a  trust   had  been   in 
!    fact  created.     It  appears  to  me  that  the    four  defendants,   short  of   execu- 

A  W  N.    j.jng  a  ^ee(j  of  declaration  of  trust,  did  everything  else  in  their   power  to 
"  create  a  trust.     They  purported  to  give  the  5   biswas   to  the  god  ;  they 

Ind.  Jur.  successfully  applied  to  the  revenue  authorities  for  mutation  of  names 
in  favour  of  the  god,  and  for  acknowledgment  of  the  person  whom  they 
nominated  as  the  manager  or  agent.  One  thing  appears  to  me  to  be 
quite  clear,  that  the  defendants  other  than  Behari,  who  was  the  manager, 
and  whose  case  is  not  now  before  us,  did  not  constitute  themselves  trustees 
in  any  sense.  In  [25]  fact,  as  far  as  I  can  see,  they  divested  themselves  of 
their  separate  interest  in  these  5  biswas.  That  I  think  has  some  bearing 
upon  the  answer  we  should  give  to  this  reference.  I  may  mention  inci- 
dentally that  of  the  two  defendants  now  before  us,  one  was  found  and 
the  other  was  alleged  to  be  a  minor  in  1870. 

On  behalf  of  the  claintiff,  it  was  said  that  this  was  not  a  case  coming 
within  s.  539  of  the  Code,  it  being  contended  by  Mr.  Banerji  that  there 
was  no  express  or  constructive  trust  here  for  public  religious  purposes. 
He  contends,  of  course,  that  there  was  a  trust,  but  denies  that  the 
endowment  of  this  small  temple  could  be  considered  to  bo  an  endowment 
for  public  religious  purposes.  If  this  was  an  express  or  constructive  trust 
for  a  public  religious  purpose,  there  is  sufficient  in  the  plaint  itself  to 
show  that  the  case  would  come  within  s.  539,  Civil  Procedure  Code, 
because  in  effect  the  plaint  alleges  that  there  has  been  a  breach  of  such 
trust,  that  is,  that  Behari,  who  was  appointed  a  manager,  and  who  was 
also  a  donor,  and  the  other  defendants,  who  were  donors,  have,  contrary 
to  the  objects  of  the  trust,  and  the  objects  of  the  endowment,  repossessed 
themselves  of  the  5  biswas  and  the  profits  accruing  from  them.  It  is 
quite  true  that  in  terms  none  of  the  reliefs  claimed  in  this  plaint  are 
precisely  the  reliefs  mentioned  in  clauses  a,  b,  c,  d,  and  e  of  s.  539  of  the 
Code.  But  they  are  all,  in  my  judgment,  comprised  within  the  phrase 
"  or  granting  such  further  or  other  relief  as  the  nature  of  the  case  may 
require."  Here,  not  only  does  the  plaintiff's  plaint,  if  it  states  the  facts 
truly,  show  that  there  has  been  misapplication  and  non-administration  of 
the  trust  funds  and  trust  property,  but  he  asks  in  terms  to  have  it  declared 
that  the  5  biswas  were  trust  property  of  the  god  ;  and  he  calls  in  aid  the 
assistance  of  the  Court  to  enforce  the  trust.  Consequently  if  the  purpose 
for  which  the  endowment  was  made  was  a  public  religious  purpose,  the  suit 
must  fail,  the  provisions  of  s.  539  of  the  Code  not  being  complied  with. 
On  the  order  hand,  if,  as  Mr.  Banerji  contends,  the  purpose  was  not 
a  public  religious  purpose  in  the  sense  of  s.  539,  but  a  private  trust, 
for  a  private  religious  purpose,  I  fail  to  see  on  what  principle  the 
[26]  plaintiff  is  entitled  to  bring  this  action.  I  confine  myself  to  the  case 
of  tba  two  persons  now  before  us  in  this  appeal.  They  are  not  trustees. 
As  far  back  as  1870  they  did  appoint  a  manager  and  did  divest  themselves 
of  the  property.  If  they  have  since  that  date  wrongfully  taken  possession 
of  those  5  biswas  and  appropriated  to  their  own  purposes  the  income, 
that  in  my  judgment  does  not  constitute  them  trustees,  but  would  make 
them  trespassers  dealing  with  the  property  to  which  they  are  not  entitled. 
How  in  that  case  a  person,  who  is  really  one  of  the  public,  although  he 
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oan  worship  in  the  temple,  can  maintain  an  action  against  these  persons       1888 
as  trespassers,  I  fail  to  see.     I  have  seen  no  authority  to  show  that  such     JULY  26. 
an  action  is    maintainable. 

I  may  say  also  that  I  also  fail  to  see   how  Act  XX  of  1863  can  apply      FULL 
in  this  case.     The  temple  and  trust,  if  there  was  one,  came  into  existence     BENCH, 
in  1870  and  was  not  in  existence  at  the   date  of  that  Act. 

There  is  another  question  raised,  as  to    whether  this  action  could  be   **  *•  18== 
maintained  by  reason  of  s.  30  of  the  Givil  Procedure  Code  ?     In  my  opinion    8  A.W.N. 
neither  the   plaintiff,  nor  the  body  of  Hindus  who  might  worship  in  this  (1888)  276 
temple,  nor  the  body  of  Hindus  generally,  could  maintain  this  action,  if  *3  Idd-  Ju 
the  trust  were  a  private  trust.     The  fact  that  the  plaintiff  apparently  had        US- 
notices  issued  to  the  Hindus  interested  could  not,  in  that  view,  entitle  him 
to  maintain    the  action  alone,  on    his  own  behalf  or   on  behalf    of  himself 
and  others.     If  this  trust  was  for  a   public  religious   purpose,  s.  539,  Civil 
Procedure  Code,  would  still  apply,   whether  the  notices  required  by  3.  30 
of  the  Code,  had  issued  or  nob.     I  fully   agree  with  my    brother    Straight 
that  the  ruling  in  the  case  of  Jaivahia  v.  Akbar  Husain  (1)  referred  to  in 
the  order  of  reference   does  not  govern   this  case.     That  was  a  case  in 
which  a  Muhammadan    was    suing  the    persons    who,    by    their  act  of 
converting  a  mosque  to  purposes  other  than  religious   purposes,  had  pre- 
vented him  exercising  his  undoubted  right  of  using  the  mosque  for  purposes 
of  prayer.     The  case   which  appears  to  me  to  be  practically  on  all  fours 
with  this   case  is  that    (27]  of  Wajid    Alt  Shah  v.   Dianatullah  Beg   (2), 
and  I  must  say,  so  far  as  the  facts  of  that  case  are  applicable  here,  I  agree 
with  the  judgment  of  the  late  Chief  Justice  which   was  concurred  in  bv 
Oldfield,  J. 

The  passage  quoted  by  my  brother  Straight  from  para.  362  of  Mayne's 
Hindu  law  (3rd  ed.)  in  my  opinion  correctly  lays  down  the  Hindu  law 
with  regard  to  trusts  in  favour  of  idols.  That  passage  is  elaborated  and 
other  considerations  are  referred  to  in  subsequent  paragraphs. 

To  put  it  shortly,  whether  this  trust  was  a  public  trust  or  a  private 
one,  whether  the  purpose  was  a  public  religious  or  private  quasi-  private 
religious  purpose,  in  my  opinion  rais  suit  is  not  maintainable  as  against 
the  appellants  to  this  appeal.  From  what  I  have  already  said  may  be 
gathered  the  opinion  that  I  might  have  as  to  whether  the  suit  was  main- 
tainable at  all :  but  I  decline  to  express  any  opinion  whether  it  was 
maintainable  against  those  defendants  who  are  not  parties  to  this  appeal. 
It  is  not  quite  clear,  from  the  form  of  the  reference,  whether  our  opinion 
was  asked  as  to  the  suit  being  maintainable  against  all  the  defendants,  or 
merely  those  defendants  who  are  parties  to  the  appeal. 

TYRRELL,  J. — I  entirely  concur  with  the  opinions  expressed  by  the 
learned  Chief  Justice ;  and  would  add  this  only  that  the  true  scope  and 
purview  of  s.  30,  Civil  Procedure  Code,  has  been  laid  down  by  three 
Judges  of  this  Court  in  a  case  which  was  before  four  Judges  of  the  Court, 
— Hira  Lai  v.  Bhairon  (3). 


(1)  7  A.  178.  (2)  8  A.  61.  (3)  5  A.  602, 
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1888  11  A.  27  (P.B.)  =  8  A.W.K.  (1888)  234. 

JULY  27.  FULL  BENCH. 

FULL         Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice   Straight,  and 

Mr.  Justice  Mahmood. 
BENCH.  

11  A.  27         HARI  TIWARI  AND  OTHERS  (Defendants)  v.  BAGHUNATH  TIWARI 
(P.B.)-  AND  ANOTHER  (Plaintiffs).     [27th  July,    1888.] 

R  A  W  N 

M888)  254     Exthange— Agreement  that  if  either  par ty   were  deprived  of  land   received  he  should 

rtceive  other  land — Suitfor  spe:ificptrformance  — Act  XV  of  1977  (Limitation Act), 

sc'n.  ii,  I*o.  113. 

In  1871  the  plaintiffs  and  the  defendants  executed  a  daed  whereby  they  eS:c:ed 
an  exchange  of  certaiu  lands,  and  eaob  party  agreed  to  resist  by  legal  pcoossa  or 
by  bringing  [28]  an  action  any  claim  or  interference  with  the  ooher  in  respect  of 
the  property  exchanged,  and  to  bear  the  costs  which  might  be  incurred  in  suoh 
legal  proceedings  in  certain  proportions,  and  that  if  as  a  result  of  such  proceedings 
either  of  the  parties  were  deprived  of  the  lands  exchanged  or  any  part  af  them, 
the  other  should  make  it  up  out  of  certain  of  his  own  land.  In  1881  the  plaintiffs 
brought  an  action  against  a  third  party  who  claimed  title  to  some:of  the  exchan- 
ged lands,  and  pined  the  defendants  as  defendants,  the  latter  admitting  the 
plaintiffs'  title.  The  plaintiffs  were  defeated  in  that  suit  in  1882.  la  1885 
(within  three  years  from  the  time  the  defendants  refused  to  give  them  other 
landj  they  sued  on  the  d§ed  of  1871  to  have  the  exchange  therein  provided  for 
carried  out. 

Held  by  the  Full  Bench  that  the  cause  of  action  arose  in  1882,  when  there  was 
a  loss  to  the  plaintiffs  in  the  sense  contemplated  in  the  deed,  and  the  defendants 
were  called  upon  specifically  to  perform  their  covenant,  and  that  the  present  suit 
having  been  brought  within  three  years  after  their  refusal  to  perform  it,  was 
within  the  time  fixed  by  art.  113,  sch.  ii  of  the  Limitation  Aot  (XV  of  1877). 

[R.,  100.C.  218  (224).] 

THE  facts  of  this  case  ware  as  follows : — By  a  deed  dated  the  14th 
April,  1871,  executed  by  the  plaintiffs  and  defendants,  who  were  "  gaio- 
andadars"  in  the  villages  of  Bishunpura  and  Baghauli,  12  biswas  and 
2  dhurs  of  land  in  Baghauli  belonging  to  the  plaintiffs  were  exchanged 
for  the  same  quantity  of  land  in  Bishunpura  belonging  to  the  defendants. 
The  deed  contained  the  following  agreement  by  the  parties :'—"  It  is  to 
be  observed  that  if  any  co-sharer  of  the  village  or  zemindar  of  the  mahal 
in  either  village  claims  or  interferes  with  tbe  lands  the  subject  of  the 
exchange,  we  all,  both  parties,  shall  unite  with  one  another  to  prevent 
him.  The  costs  which  may  be  incurred  in  consequence  of  suoh  interfer- 
ence shall  be  paid  by  both  parties  in  proportion  to  their  shares,  viz.,  two 
shares  by  the  first  party  (defendants)  and  one  share  by  tbe  second  party 
(plaintiffs)  :  and  if  there  can  be  any  loss  of  land,  the  subject  of  exchange, 
we  shall  make  it  up  and  equalizj  the  difference  from  the  waste  land  owned 
by  each  party  close  to  the  pucka  wells  in  the  two  villages." 

In  1881,  the  plaintiffs  sued  one  Jadupat  Tiwari  and  certain  other 
persons  for  possession  of  a  portion  of  the  land  which  they  had  received  in 
exchange,  alleging  they  had  been  dispossessed  by  those  persons.  They 
joined  as  defendants  in  that  suit  the  persons  from  whom  they  had  recei- 
ved the  land,  the  defendants  in  the  [29]  present  suit,  who  supported 
them  in  their  claim.  That  suit  was  dismissed  on  the  ground  that  the 
land  belonged  to  Jadupat  and  others,  and  not  to  the  transferors.  The 
decision  was  affirmed  by  the  High  Court  in  July,  1882. 

Upon  this,  in  August,  1885,  within  three  years  from  the  time  the 
defendants  refused  to  give  them  other  land,  the  plaintiffs  brought  the 
present  suit  against  the  defendants,  claiming  by  virtue  of  the  deed  of 
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exchange  to  recover  land  from  the  defendants  in  the  place  of  the  land  of 
which  they  had  been  deprived.  The  lower  appellate  Court  gave  the 
plaintiffs  a  decree,  from  which  the  defendants  appealed. 

The  appeal,  which  raised  the  question  whether  the  suit  was  barred 
by  limitation  or  not,  was  eventually  referred  to  and  heard  by  the  Full 
Bench. 

Mr.  J.  E.  Howard,  for  the  appellants. 

MunshS  Juala  Prasad,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.J. — This  is  a  suit  brought  upon  a  deed  of  the  14th  April, 
1871.  The  suit  must  ba  regarded  as  a  suit  for  specific  performance  of  one 
of  the  covenants  contained  in  that  deed.  By  that  deed  the  parties  to  this 
action  exchanged  certain  lands,  and  they  covenanted  in  somewhat  loose 
language,  but  legally  to  the  following  effect : — that  if  any  co-sharer  or 
y.emindar  should  claim  or  interfere  with  the  lands,  the  subject  of  exchange, 
the  parties  to  the  deed  of  exchange  would  unite  with  each  other  to  resist 
such  claim  or  interference  ;  and  that  the  costs  to  be  incurred  in  conse- 
quence of  any  such  interference  should  be  borne  by  the  parties  to  this  deed, 
in  the  proportion  of  two-thirds  and  one  third.  Then  came  the  material 
words  of  the  covenant.  Those  words  as  translated  are  as  follows : — "  And 
if  there  be  any  loss  of  the  lands,  the  subject  of  exchange,  we  will  make  it 
up  and  equalize  the  difference  from  the  was  to  land  owned  and  possessed 
by  each  party  close  to  the  pucka  wells  in  the  two  villages." 

I  have  no  doubt  that  the  true  construction  of  that  covenant,  taking 
all  those  terms  together,  the  terms  that  I  have  quoted,  and  [30]  the  terms 
that  I  have  referred  to,  is  that  each  party  agreed  to  resist  by  legal  process" 
or  by  bringing  an  action  any  claim  or  interference  with  the  other  in 
respect  of  the  land  exchanged,  and  to  bear  the  costs  which  might  be 
incurred  in  such  legal  proceedings  in  certain  proportions,  and  that  if  as  a 
result  of  those  legal  proceedings  one  of  the  parties  was  deprived  of  the 
lands  exchanged,  or  any  part  of  them,  the  other  party  should  make  it  up 
out  of  his  own  land  situate  close  to  pucka  wells. 

The  plaintiffs  alleged  that  they  were  dispossessed  in  1881 ;  it  is 
doubtful  whether  they  ever  were  in  possession  at  all.  But  I  think  that 
point  is  not  material  in  this  particular  case.  In  1881,  the  plaintiffs 
brought  an  action  against  Jadupat  Tiwari  and  others,  who  claimed  title 
to  some  of  the  exchanged  lands.  In  that  action  they  joined  the  present 
defendants,  who  were  tho  other  parties  to  the  deed  of  1871,  as  defend- 
ants. They  could  not  have  joined  them  as  plaintiffs.  The  present 
defendants,  acted  up  to  their  covenant,  in  this  respect  that  they  assisted 
the  plaintiffs  in  that  case  by  admitting  their  title  as  against  Jadupat 
Tiwari  and  the  others.  The  result  of  that  litigation  was  that  in  1882, 
by  a  decree  which  was  confirmed  in  this  Court,  Jadupat  Tiwari  and  his 
co- defendants  who  claimed  title  along  with  him  in  this  land  were  held  to 
be  entitled  to  the  land  in  question. 

On  that,  and  within  three  years,  the  plaintiffs  brought  their  present 
claim  on  the  deed  of  1871,  to  have  the  exchange  -therein  provided  for, 
carried  out.  The  only  question  which  we  have  got.  to  decide  is  whether  the 
plaintiffs'  suit  was  brought  within  time.  It  was  contended  on  behalf  of  the 
defendants  that  the  cause  of  action  arose  in  1871,  on  the  execution  of  the 
deed  of  exchange;  that  contention  being  based  upon  the  fact  that  ab  that 
time  the  now  defendants  had  not  got  title  to  the  lands  which  are  now  in 
suit.  If  we  had  merely  to  consider  the  case  in  which  a  defendant  was  sued 
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1888       f°r  the  breach  of  a  covenant  for  title,  no   doubt  the  period   of  limitation 

JULY  27.     would  begin  to  run  from   the  time   when  the   deed  was   executed.     But 

this    is   not    a   covenant   for   title ;    this  is    a   covenant   to   provide  ,  for 

FULL      what    mieht    happen   in  case   of  either  of   the   parties  to  the  deed    be- 

BENCH.      [31]ing  dispossessed  by  adverse   title ;  and    until  the  event  arose  which 

was  contemplated  by  the  covenant;,    the   cause   of  action  of  the  present 

11  A.  27     plaintiffs  could  not  arise.     Now  that  even  did  not   arise  according  to  our 

(F.B.)=     construction  of  the  covenant  until  1882,  when  there  was  a    loss  owing  to 

8  A.W.N.     foe  adverse  decision  of  the  litigation.     After   the   decision  in  1882,    the 

(1888)  251,    defendants  were  called  upon  specifically  to  perform  their   covenant,  and 

this  action  was  then  brought  within  three  years  of  their  refusal  to  perform 

it.     It  was  therefore  brought  within  the  time  fixed  by  art.   113,  sen.  ii, 

Limitation  Act.     The  appeal  must  be  dismissed  with  costs. 

STRAIGHT,  J. — I  am  of  the  same  opinion,   and  I  concur  with  .the 
learned  Chief  Justice  that  this  suit  was  not  barred  by  limitation. 
MAHMOOD,  J. — I  agree  with  the  learned  Chief  Justice. 

Apppal  dismissed. 


11  A.  31=  8  A.W.N.  (1888)  282. 
APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.t  Chief  Justice,  and  Mr,  Justice  Mahmood. 


GIRWAR  SINGH  AND  ANOTHER  (Defendants)  v.  SITA  RAM  (Plaintiff).* 

[llth  August,  1888.] 

Jurisdiction— Remand— Act  XII  of  1881  (N,  W.  P.  Rent  Act),  s.  203. 

An  Assistant  Collector  dismissed  a  suit  without  considering  the  merits,  on  the 
ground  that  it  was  not  cogaizible  by  a  Revenue  Court.  On  appeal,  the  District 
Judge  held  that  it  was  unnecessary  to  determine  the  question  of  jurisdiction  as 
he  had  power  in  any  event  under  s.  208  of  the  N.  W.  P.  Rait  Act,  to  remand  the 
suit  to  the  Assistant  Collector,  and  he  remanded  it  accordingly. 

Held  that  the  Judge  had  rightly  construed  s.  208  of  the  Rent,  Act,  and  that 
the  remand  was  proper.  AJimaiuddin  Klizn  v.  Majlis  Rai  (\)  distinguished. 

THIS  was  a  suit  under  s.  93  (0)  of  the  N.W.P.  Rant  Act  (XII  of 
1881)  by  a  lambardar  against  certain  co-sharers  for  arrears  of  Government 
revenue  paid  by  him  on  account;  of  their  shares.  The  suit  was  dismissed 
by  the  Assistant  Collector  of  Aligarb,  without  entering  upon  the  merits 
on  the  ground  that,  when  it  was  ins-[32]tituted,  the  defendants  were  no 
longer  co-sharers  in  the  village,  and  that  he  had  therefore  no  jurisdiction 
to  entertain  it.  The  plea  as  to  jurisdiction  was  raised  before  the  Assistant 
Collector  by  the  defendants.  The  plaintiff  appealed  to  the  District 
Judge  of  Aligarh,  who  observed:—"  Under  s.  203  of  the  Rant  Act,  this 
Court  has  power  to  remand  the  suit  to  the  Revenue  Court,  whether  that 
Court  was  competent  to  entertain  the  suit  or  not.  It  therefore  is 
superfluous  to  determine  the  question  whether  the  Revenue  Court  was 
competent  or  not  to  hear  the  suit.  In  any  case  I  am  clearly  of  opinion 
that  the  issues  raised^  are  such  as  would  be  more  appropriately  decided 
by  a  Revenue  Court.  I  therefore  under  s.  562  of  the  Code  of  Civil  Pro- 
cedure and  s.  208  of  the  Rant  Act  remand  the  case  to  the  Court  of  the 


•  First  Appeal,  No.  95  of  1888,  from  an  order  of  H.E,  Evans,  Esq.,  District  Judge 
of  Aligarh,  dated  the  27th  March,  1886. 

(1)  5  A.  438. 
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Assistant  Collector  with  directions   to  re-admit  the  suit  and  proceed  to  1888 

investigate  and  dispose  of  the  suit  on  the  merits."  AUG.  11. 

The    defendants    appealed    to  the  High   Court    from  the  order  of 

remand.  APPEL- 

Mr.  A.  H.  Reid,  for  the  appellants.  LATE 

Babu  Jogindro  Nath  Chaudhri,  for  the  respondent.  CIVIL. 


JUDGMENTS. 

EDGE,  C.  J. — I  think  the  District  Judge  of  Aligarh  is  perfectly  right 
in  the  construction  he  put  on  s.  208  of  the  Rent  Act.  Even  if  it  was  not 
strictly  a  Revenue  Court  suit,  I  do  not  think  that  the  judgment  of  the 
Full  Bench  in  the  case  of  Ahmaduddin  Khan  v.  Majlis  Bai  (1)  shows 
that  the  District  Judge  had  not  power  to  remand  the  case  to  the  Revenue 
Court.  The  question  before  the  Court  there  was  whether  the  District 
Judge,  believing  that  the  suit  was  brought  in  the  wrong  Court,  was  right 
in  dismissing  the  suit  altogether,  or  whether  he  ought  not  to  have 
remanded  it  to  the  Court  which  he  thought  bad  jurisdiction.  I  infer  from 
the  judgment  of  my  brothers  Straight,  Brodhurst  and  Tyrrell  that  that 
was  all  they  meant  to  decide.  I  think  the  appeal  should  be  dismissed 
with  costs. 

MAHMOOD,  J. — I  agree  with  the  interpretation  which  the  learned 
Chief  Justice  has  placed  upon  s.  208  of  the  Rent  Act,  and  agree-[33]ing 
with  him  I  need  say  nothing  further  except  that  the  order  which  he  has 
passed  is  the  only  order  which  could  be  passed  in  the  case. 

Appeal  dismissed. 


11  A,  31  = 

8  A.W  N 
(1888)   282. 


11  A.  33  =  8  A.W.N.  (1888)  283. 

APPELLATE   CIVIL. 
Before  Mr.  Justice  Straight  and  Mr.  Justice  Mahmood. 


INDAB  KUAB     (Plaintiff)  v.    GUB  PBASAD  AND  ANOTHER 
(Defendants).*     [16th  August,  1888.] 

Civil  Procedure  Code,  ss.  28,  — Misjoinder  of  causes  of  action. 

The  judgment  of  the  majority  of  the  Pull  Bench  in  Narsingh  Das  v-  Mangal 
Dubey  (2),  except  in  its  general  observations  as  to  the  provisions  of  the  Civil 
Procedure  Code  relating  to  joinder  of  parties  and  causes  of  action,  proceeded  upon 
and  had  reference  to  the  special  circumstances  of  the  case,  and  to  the  allegations 
made  by  the  plaintiff  in  his  plaint,  and  was  not  intended  to  be  carried  further. 

In  a  suit  for  possession  of  immoveable  property  part  of  which  had  been  usu- 
fructuarily  mortgaged  by  defendant  No.  1  to  defendant  No.  2,  the  plaintiff 
alleged  that  the  first  defendant  had  no  title  to  make  such  a  mortgage,  while 
both  defendants  maintained  such  title. 

Held,  that  inasmush  as  the  title  of  defendant  No.  2,  was  derived  from  defend- 
ant No.  1,  and  stood  or  fell  with  the  failure  or  success  of  the  plaintiff's  claim 
against  the  latter,  there  were  not  two  causes  of  action  but  one,  namely,  the 
infringement  of  the  plaintiff's  right,  by  the  defendant  No.  1,  and  hence  the  suit 
was  not  bad  for  mis  joinder  of  causes  of  action. 

[F.  24  A.  358  (360)  =  22  A.W.N.  (1902)  85  ;  R.,  29  A.  267  =  A.  W.  N.  (1907)  36  =  4  A. 
L.  J.  121  ;  30  A.  560=  A.  W.  N.  (1903)  235  =  5  A.L.J.  647  =  4  M.L.T  392;  13 
C.  P.  L.  R.  9  (13).] 

*    First  Appeal,  No.  85  of  1887,  from  a  decree  of  Babu  Promoda  Charan  Banerji, 
Subordinate  Judge  of  Allahabad,  dated  the  22nd  March,  1887. 

W  5  A.  438.  (2)  5  A.  163. 
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1888  THE  (acts  of  this  case  are  sufficiently  stated  in  the  judgment  of  the 

AUG.  16.  Court. 

Pandit  Moti  Lai  Nehru  and  Pandit  Bishambhur  Nath,  for  the  appel- 

APPEL-  iant< 
LATE  Munshi  Ram  Prasad,  for  the  respondent. 

CIVIL-  OEDER  OF  REMAND. 

11  A.  33=  STRAIGHT,  J. — The   plaint  in  this  case  is  somewhat  prolix,  but  strip- 

8  A.W.N.   ped  of  superfluous  details  and  allegations,    it  comes  to  this,  that  as  to  the 
(1888)  283.   defendant  Gur  Prasad,  the  plaintiff  seeks  to  have    her  title  declared  to 
and  to  obtain  possession  of   a  4  annas  8  pies  share  in  rnauza  Lahra,  and 
as  to  the  defendant  Bank,  to  eject  it;  as  a  trespasser  in  possession  from  2 
annas  8  pies  out  of  the  4  annas  8  pies  of  Sisai  Sipah,  which  it  professes  to 
hold  under  a  usufructuary  mortgage  executed  in  its  favour  by  the  defendant 
Gur  Prasad,  by  [34]  having  it  declared  that  he  had  no  title  to  make  such 
a  mortgage,  the  share  mortgaged,  as  well  as  the  remaining  share,  being  the 
property  of  the  plaintiff  by  inheritance  from  his  deceased  mother  Musam- 
mat  Biija.     It  is  unnecessary  to  say  more  of   the  defendant  Gur  Prasad's 
defence  to  the  suit  than  that  he  denies  that  any  share  in  property  belong- 
ing to  the  plaintiff  is  now  in  his  possession,  and  as  to  the  2  annas  8  pies 
of  Sisai  Sipah,  he  says  it  was  mortgaged  by  him    to  the  defendant  Bank 
with  possession  in  order  to  raise  funds  to  save  the  share  from  aucbion-sale 
for  arrears  of  Government   revenue.     The  defendant  Bank  reiterates  this 
statement,  and  claims  the  right  of  a  usufructuary  mortgagee  to  hold  pos- 
session of  the  share  until  the  mortgage-debt  has  been  discharged.  It  is  clear 
therefore  from  this  that  any  right  the  defendant  Bank  has,  flows  through 
and  from  the  defendant  Gur  Prasad :  in  other  words,  that  as  to  part  of  the 
plaintiff's  claim,  they  have  a  united  interest,   in  the   sense  that  any  title 
the  Bank  can  make  must  be  made  through  him.     Tke  learned  Subordinate 
Judge,    who  had  the  case  before    him,  as  the  Court    of  first  instance,  has 
held  the  suit  bad  for  misjoinder  of  causes  of  action  for  the  reasons  stated  by 
him  in  his  decision,  relying  more  especially  on  a  Full  Bench  ruling  of  this 
Court,  Narsingh  Das   v.  Mangal  Dubey    (1).     As  I  am  responsible  for 
the  terms  of  the  judgment   of  the  majority  in  that  case,  having  written 
it,  I  think  it  right  to  say  that,  except  iu  so  far  as  the  general  observations 
in  it  as  to  the  provisions  of  the  Civil  Procedure  Code  relating   to  joinder 
of  parties  and  causes   of  action  are  concerned,  it  proceeded  upon  and   had 
reference  to  the  special  facts    and  circumstances  of   the  case  itself  and  to 
the  allegations  made  by  the  plaintiff  in  his   plaint.     I  may  also  add  that 
I  know  my  brother  Judges,  who  were  parties  to  the  ruling,  took  the  same 
view,  and  had  no  intention    that  it  should  be  carried  further  than    the 
particular    case    in  which    it  was  made.     In  the    present    suit,     as  to 
the  one  head  of  claim  in   which  the  defendant    Bank  is  interested,  any 
title  that  ib  possesses  flows  through    and    is  derived  from  the  defendant 
Gur   Prasad,    and  if  he  has    usurped  or  appropriated  rights    [3S]    which 
belong  to   the  plaintiff  as    to  the  village  Sisai  Sipah,  such    title  stands 
or   falls,  according   as  the  plaintiff  establishes  or  fails    to  establish    her 
claim  against  him.     There  cannot  therefore  properly  be  said  to  be  two 
causes  of  action  ;  on  the  contrary,  there  is  a  single  cause  of  action,  namely, 
the  infringement  of  the  plaintiff's  right  by  the  defendant   Gur  Prasad,  out 
of  which  has   flowed  the  title   asserted  by  the  defendant  Bank  and  denied 
Jby  the   plaintiff.     For  these    reasons  I    think  the    learned  Subordinate 

(1)  5  A.  163. 
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Judge  was  wrong  in  the  view   he  took,  and   in   applying   the  Full    Bench  1888 

ruling  to  the  present  case.     I  allow   the  appeal,  and  reversing  bis  decree,  AUQ.  16. 
direct  him  to  restore  the  suit  to  his  file   of  pending  oases  and  to  dispose  of 

it  according  to  law.     Costs  will   be  costs  in  the  suit.  APPBL- 

MAHMOOD,  J. — I  agree  in  all   that   has  been   said    by  my    brother  LATE 

Straight  in  respect   of  this  case  ;  and  as  I  was   the  only  dissentient  Judge  QlVIL. 
in  the  Full  Bench  case  of  Narsing  Das  v.  Mangal  Dubey  (1),  I  wish  to  say 

that  I  am  very  glad  to  adopt  the  interpretation  which  my  brother  has  put  H  *•  33= 

upon  that  ruling,  and  concur  in  the  order  which  he  has  made.  8  A.W.N. 

Cause  remanded.  (1888)  283< 


11  A  35  =  8  A.W.N.  (1888)  284  =  13  Ind   Jur.  190. 

APPELLATE  CIVIL. 
Before  Sir  Jhon  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Mahmood. 


CHEDA  LAL  AND  ANOTHER  (Plaintiffs)  v.  BADULLAH  AND  OTHERS 
(Defendants).*      [23rd  May,  1888.] 

Pracliee — Appial  on  full  court-fee  from  decree  dismissing  suit  in  part — Remand  cf 
luhole  cate,  though  no  cross-appeal  or  objections  preferred — Dismissal  of  whole  suit 
on  remand — High  Ccurt  competent  in  second  appeal  to  consider  validity  of  remand 
order  not  specifically  appealed— Civil  Procedure  Code,  ss,  544,  561,  562,  578. 

A  plaintiff  whose  suit  had  been  decreed  in  pare  appealed  from  so  much  of  the 
first  Court's  decree  as  was  adverse  to  him,  and  stamped  his  memorandum  of 
appeal  with  a  stamp  which  would  have  covered  an  appeal  from  the  whole  decree. 
The  defendant  did  not  appeal  or  file  cross-objections.  The  lower  appellate  Court 
remanded  ;the  whole  case  to  the  first  Court  under  s.  562  of  the  Civil  Procedure 
Code,  the  plaintiff,  [36]  not  appealing  under  s.  588  (28)  from  the  order  of 
remand.  The  first  Court  now  dismissed  the  whole  suit,  and,  on  appeal  by  the 
plaintiff,  the  lower  appellate  Court  confirmed  the  decree.  On  a  seoond  appeal 
to  the  High  Court — 

Held  (i)  that  the  High  Court  was  competent  to  consider  the  validity  or  pro- 
priety of  the  order  of  remand, though  it  had  not  been  specifically  appealed  against; 
(iil  that  the  order  of  remand  was  ultra  vires,  so  far  as  it  related  to  th»t  part  of 
the  first  Court's  decree  which  was  favourable  to  the  plaintiff,  the  lower  appellate 
Court  not  having  jurisdiction,  in  the  absence  of  any  appeal  or  objections  by  the 
defendant,  to  distrub  that  part  of  tho  decree  ;  (iii)  that  the  order  of  remand 
was  not  rnado  valid  by  the  subsequent  appearance  of  the  plaintiff  before  the  first 
Court  or  by  the  appeal  from  tho  first  Court's  decree  on  the  remand  ;  and  (iv) 
that  the  case  was  not  covered  by  s.  578  of  the  Code. 

Per  MAHMOOD,  J  — S.  544  had  no  application  to  the  case,  that  section  relating 
only  to  cases  where  one  or  more  of  the  parties  arrayed  on  the  same  side  appeal- 
ed against  a  decree  passed  on  a  ground  common  to  all,  and  not  to  cases  where 
either  of  two  opposite  parties  appealed  from  a  part  of  the  decree  upon  a  court-fee 
sufficient  for  an  appeal  from  the  whole. 

Maharajah  Moheshur  Singh  v.  The  Bengal  Govtrnment  (2).  Forbes  v.  Ameer- 
oonissa  Begum  (3),  and  Shah  MuJchun',Lall  v,  Baboo  Sree  Kishen  Singh  (4), 
re/erred  to. 

IR.,  12  A.  510  (513)  ;    13  A.W.N.  144  ;  24  C.  725  (740)  ;   9    Ind.  Gas.    173  (174)  =9  M. 
L.T.  251.] 

THIS  case  was   referred  to  a  Division  Bench  by  Mahmood,  J.     The 
facts  are  sufficiently  stated  in  the  judgment  of  Edge,  C.  J. 
Babu  Ratlin  Chand,  for  the  appellants. 
Munshi  Madho  Praxn  7and  Mir  Zahur  Husain,  for  the  respondents 


Second  Appeal  No.  2086  .  of  J1886,  from  a  decree  of  Mauitvi  Zain.ui.abdin,  Sub 
ordinate  Judge  of  Moradabad,  dated  the  24Jh  July,  1886,  oonfiiming  a  decree  of 
Muhammad  Eaid  Bakhsh.  Mun  if  of  Moradabad,  dated  the  22nd  December  1884 

(1)  5  A.  163.         (2)  7  M.I.A    283.         (3)  10  M.I.A.  340.         (4)  18  M.I.A.  157. 
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1888 

MAY  23. 

APPEL- 
LATE 
CIVIL. 

11  A.  35  = 

8  A.W.N. 

(1888)  284  = 

13Ind.  Jar. 

190. 


JUDGMENTS. 

EDGE,  C.  J. — The  plaintiffs  brought  their  suit  in  the  Munsif'  s  Court 
of  Moradabad.  They  claimed  possession  of  land  and  to  have  a  door 
which  had  been  recently  opened  by  the  defendants  closed.  The  Munsif 
decreed  the  plaintiffs  claim  as  to  the  land,  and  dismissed  their  suit  as  to 
the  door.  The  plaintiffs  appealed  as  to  so  much  of  Jthat  decree  as  dismissed 
their  suit  to  the  door.  The  defendants  filed  objections  to  so  much  of 
that  decree  as  decreed  the  plaintiffs'  claim  to  the  land.  The  Subordinate 
Judge  on  that  appeal  and  on  those  objections  remanded  the  whole  case 
under  s.  562  of  the  Cede  of  Civil  Prucedure.  The  Munsif  on  that  remand 
again  decreed  the  plaintiffs'  claim  as  to  the  land  and  dismissed  their  claim 
as  to  the  [37]  door.  The  plaintiffs  again  appealed  as  to  so  much  of  the 
decree  as  dismissed  their  suit  as  to  the  door.  The  defendants  did  not 
appeal  or  file  objections.  The  plaintiffs  stamped  their  appeal  with  a  stamp 
which  would  have  covered  an  appeal  against  the  whole  decree.  On  that 
appeal  the  Subordinate  Judge  again  remanded  the  whole  case  under  s.  562. 
The  Munsif  heard  the  case  again,  and  on  this  occasion  dismissed  the  whole 
of  the  plaintiffs'  suit.  From  that  decree  the  plaintiffs  appealed.  On 
appeal  the  Subordinate  Judge  confirmed  the  decree  of  the  Munsif  and 
dissmissed  the  appeal.  From  that  decree  of  the  Subordinate  Judge  this 
second  appeal  has  been  preferred.  As  to  so  much  of  this  appeal  as  relates 
to  the  plaintiffs'  claim  to  have  the  door  closed,  Mr.  Ratan  Chand  for  the 
appellants  does  not  contend  that  we  can  interfere  with  the  findings  below, 
those  findings  being  findings  of  fact,  so  we  need  not  consider  that  portion 
of  the  case.  Mr.  Ratan  Chand  contends  that  the  second  order  of  remand, 
namely,  that  of  the  10th  December,  1885,  was  ultra  vires  so  far  as 
that  portion  of  the  decree  of  the  25th  September,  1885,  which  related  to 
the  plaintiffs'  claim  to  the  land  was  concerned,  and  that  the  only  valid 
decree  relating  to  the  plaintiffs'  claim  to  the  land  is  the  decree  of  the  25bh 
September,  1885,  which  was  not  the  subject  of  appeal,  and  as  to  which 
the  defendants  did  not  file  objections.  On  the  other  hand,  it  is  contended 
that  we  cannot  in  second  appeal  consider  whether  the  order  of  remand 
of  the  10th  December,  1885,  was  good  or  bad,  as  it  was  not  specifically 
appealed  against  as  it  might  have  been  under  s.  588  (28)  of  the  Code  of  Civil 
Procedure,  and  that  the  plaintiffs  by  appealing  from  the  last;  decree  of  the 
Munsif  waived  any  right  to  object  to  the  order  of  the  10th  December,  1885, 
and  further  that  this  is  a  case  within  s.  578  of  the  Code  of  Civil  Procedure. 

As  to  our  power  in  second  appeal  to  consider  the  validity  or  propriety 
of  the  order  of  the  10th  December,  1885,  there  can  be  no  doubt.  There 
are  two  or  three  decisions  of  the  Privy  Council  which  show  that  that  is  a 
power  we  can  now  exercise.  Was  the  order  of  the  10th  December,  1885, 
so  far  as  it  related  to  the  land,  ultra  vires  or  not  ?  The  Subordinate  Judge 
thought  that  because  [38]  the  plaintiffs  had  stamped  their  appeal  with 
a  stamp  which  would  cover  an  appeal  on  the  whole  case,  he  might  treat  the 
appeal  which,  in  truth,  was  only  in  respect  of  so  much  of  the  Munsif's 
Court's  decree  as  dismissed  the  claim  to  close  the  door,  as  if  the  plaintiffs 
were  appealing  against  the  whole  decree.  It  is  an  extraordinary  proposition 
that  a  Subordinate  Judge  is  to  look  at  the  stamp  on  a  memorandum  of  appeal 
and  not  at  the  memorandum  itself  in  order  to  see  which  part  of  a  decree 
is  the  subject  of  an  appeal  before  him.  The  plaintiffs'  claim  as  to  the  land 
having  been  decreed  on  the  25th  September,  1885,  they  could  not  have 
appealed  against  that  portion  of  the  decree  ;  it  gave  them  what  they  asked. 
The  Subordinate  Judge  could  no  more  deal  with  a  part  of  a  decree  which, 
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was  not  challenged  by  a  memorandum  of  appeal  or  by  objections  filed  by       1888 
the  opposite  party  than  he  could  pass    an  order  reversing   the  decree  of  a      MAY  23. 
Munsif  when  that  decree  was  not  in  appeal  before  him.     The  memoran- 
dum of  appaal  or  objections  when  filed  are  what  give  the  Judge  on  appeal     APPEL- 
juri«diotion  to  interfere  with    the  decree  below.     He   cannot  of  his  own       LATE 
motion  deal  with  a  decree  which  is  not  the  subject  of  appeal  to  him,  or      QlVlL. 
with  a  portion  of  a  decree  against  which  portion  there  has   been  no  appeal 
and  no  objections  filed.  H  *•  8S== 

In  so  far  as  he  assumed,  to  set  aside  the  decree  of  the  Munsif  of  the  8  *•*•*. 
25th  September,  1885,  which  decreed  the  plaintiffs'  claim  as  to  the  land,  (1888)281  = 
he  acted  without  any  jurisdiction  whatever.  The  fact  that  the  plaintiffs  13  Ind.  Jar. 
on  that  remand  appeared  before  the  Munsif  could  not  give  the  Munsif  190. 
jurisdiction  to  re-open  the  question  as  to  the  land.  The  appeal  against 
the  decree  of  the  munsif  could  not  validate  the  portion  of  the  order  of 
remand  of  the  10th  December,  1885,  which  was  made  without  jurisdiction. 
The  parties  by  aopearing  before  a  Court  which  has  no  jurisdiction  cannot 
give  that  Court  jurisdiction  in  the  absence  of  legislative  enactment.  In 
my  opinion  nothing  which  had  taken  place  did  make  or  could  make  that 
portion  of  the  order  of  the  10th  December,  1885,  which  remanded  the 
case  as  to  the  land,  valid.  As  to  the  contention  that  this  is  a  case  within 
a.  578  of  the  Code  of  Civil  Procedure,  the  [39]  answer  to  that  is  threefold. 
First  of  all,  there  is  here  more  than  an  irregularity,  it  is  an  exercise  of 
jurisdiction  where  there  waa  none.  Secondly,  the  act  of  the  Subordinate 
Judge  did  affect  the  merits  of  the  case  in  this  way,  that  the  plaintiffs, 
rightly  or  wrongly  having  got  a  decree  establishing  their  right  to  the  land 
and  that  portion  of  the  decree  not  being  before  the  Subordinate  Judge 
on  appeal,  they  had  established  their  title  so  far  as  a  Court  of  law  could 
establish  it  for  them.  Thirdly,  it  is  a  question  affecting  the  jurisdiction 
of  the  Court.  In  my  opinion  the  Subordinate  Judge  had  absolutely  no 
jurisdiction  to  deal  with  that  portion  of  the  decree  which  was  not  the 
subject  of  the  appeal  before  him.  I  am  of  opinion  that  this  appeal  should 
be  dismissed  with  costs  so  far  as  it  relates  to  the  claim  to  close  the 
door,  and  that  it  should  be  allowed  with  costs  here  and  below  so  far  as  it 
relates  to  the  claim  to  the  land,  and  that  so  much  of  the  Subordinate 
Judge's  order  of  the  10th  December  1885,  and  of  his  last  decree  as  relates 
to  the  plaintiffs'  claim  to  the  land  must  be  reversed,  and  the  decree  of  the 
Munsif  of  the  25th  September  1885,  be  restored. 

MAHMOOD,  J. — I  agree  in  all  that  has  fallen  from  the  learned  Chief 
Justice  and  in  the  order  which  he  has  made.  This  being  a  case  referred 
by  me  for  decision,  I  wish  to  add  a  few  observations.  I  understand  the 
case  now  as  I  did  when  I  made  my  order  of  reference  of  the  28th  July, 
1887,  and  that  order  enunciated  the  three  points  on  which  the  decision  of 
the  case  depends.  As  to  the  first  of  these  points  I  have  to  refer  to  s.  544 
of  the  Code  of  Civil  Procedure,  which  is  the  only  section  on  which  any 
reliance  could  be  placed  for  the  contention  that  when  the  plaintiff  who 
has  only  partly  succeeded  had  appealed  from  such  portion  of  the 
decree  as  was  against  him  upon  the  stamp  valued  in  proportion  to  the 
whole  amount  of  the  claim  in  the  appellate  Court,  he  would  be  placed 
on  a  worse  footing  than  that  on  which  he  stood  before  he  had  pre- 
ferred an  appeal.  S.  544  of  the  Code  of  Civil  Procedure  applies  in  my 
opinion  only  to  appeals  by  parties  arrayed  on  the  same  side  of  a  litigation 
in  the  original  Court,  and  against  whom  judgment  on  a  common  ground 
has  been  passed  and  only  some  of  them  appealed  from  such  judgment  [W] 
on  behalf  of  themselves  and  others  who  do  not  join  the  appeal.  "  That 
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1888       section    does    not    relate    to  cases  in  which  a  party  (be  be  plaintiff  or 

MAY  23.     defendant   in    the  original  Court)  who  has  been  unsuccessful  only  to  a 

certain  extent  of  the   subject-matter  of  the  litigation  in  appeal   from  so 

APPEL-     much  of  the  decree  as  has  been  passed  against  him,  happens  to  value  the 

LATE       appeal  as  if  it  related  to  the  whole  subject-matter  of  the  litigation,   or  to 

CIVIL       Pay  courk'fee9  OD  such  amount.     No  Court  could  take  a  matter  such  as  the 

'      payment  of  the  court-fee  stamps  as  a  test  whereby  its  jurisdiction  is  to 

11  A.  35=     be  decided.     I  hold,  therefore,  on  the  firat  point   in  the   referring  order 

8A.9.M.     that  thac  question  should  be  answered  in  the  negative.     As  to  the  second 

(1888)  284=  question  enunciated  in  my  order  of  reference   I   agree  with   the  learned 

13  Ind.  Jur.  Chief   Justice  in  holding  that  so  much  of  the  decree  of  the  first  Court 

160.  as  was  not  appealed  from  was  not  within  the  scope  of  tha  jurisdiction 
of  the  lower  appellate  Court,  and  that  Court  in  making  its  order 
acted  ultra  vires  or  without  jurisdiction,  because  no  tribunal  has 
any  power  to  deal  with  the  subject-matter  of  the  litigation  which 
is  not  brought  before  it  as  the  subject  for  adjudication.  On  the  third 
question  as  stated  by  me  in  the  order  referring  the  case,  I  have  no  doubt, 
for  the  reasons  which  have  been  stated,  that  the  orovisions  of  s.  578  of 
the  Code  do  not  cover  the  case  even  thouga  in  consequence  of  the 
remanding  order  of  the  10th  December,  1885,  which  was  passed  under 
s.  562  of  the  Code  of  Civil  Procedure,  a  trial  de  novo  has  taken  place  in  this 
case  and  a  decree  has  been  passed  by  the  first  Court  dismissing  the  claim, 
and  that  decree  has  been  confirmed  by  the  lower  appellate  Court.  The 
scope  of  that;  section  cannot  be  so  extensive  as  to  bring  within  the  scope 
of  adjudication  matters  not  subject  to  adjudication  in  the  Court  of  first 
instance  or  in  the  Court  of  appeal,  and  therefore  the  interference  by  bho 
lower  aonellate  Court  which  it  made  by  the  order  of  tbe  10th  December, 
1885,  was  illegal,  and,  as  such,  fit  for  being  interfered  with  by  us  even  at 
this  stage.  It  has  been  argued  that  because  the  lower  appellate  Court's 
order  of  tbe  10th  December,  1885,  might  have  been  appealed  from  under 
8.  588  of  the  Code  of  Civil  Procedure,  and,  inasmuch  as  such  appeal  was  not 
preferred,  it  [41]  is  no  longer  open  to  us  in  second  appeal  to  consider  the 
validity  of  that  order.  Orders  of  remand  such  as  s.  562  contemplates  are- 
necessarily  orders  of  an  interlocutory  character  because  they  do  not 
definitely  purport  to  dispose  of  the  litigation  with  which  they  deal.  Such 
orders  may  no  doubt  ba  appealed  from,  and  the  Court  of  appeal  can 
adjudicate  on  them  with  such  power  as  to  finality  as  the  appellate  Court 
possesses.  But  when  in  a  case  such  as  this  such  order  is  not  appealed 
from,  and,  having  been  carried  out,  adjudication  in  pursuance  thereof  has 
been  made,  I  do  not  think  that  the  circumstance  of  such  order  not  being 
appealed  from  would  preclude  the  parties  from  bringing  up  such  questions 
when  the  final  decree  in  the  case  has  been  made  and  is  rendered  the 
subject  of  an  appeal.  The  learned  Chief  Justice  has  stated  why  this 
should  be  so  on  legal  reasoning,  and  indeed,  if  any  further  reason  were 
required,  I  should  say  that  the  rulings  of  their  Lordships  of  the  Privy 
Council  in  Maharajah  Moheshur  Singh  v.  The  Bengal  Government  (1), 
Forbes  v.  Ameeroomssa  Begum  (2)  and  Shah  Mukhan  Lall  v.  Baboo  Sree 
Kishen  Singh  (3)  were  authorities  for  this  proposition.  These  rulings 
proceeded  no  doubt  on  earlier  law,  but  I  am  not  aware  that  the  rule  has 
been  modified  in  the  Civil  Procedure  Code  by  which  this  case  is  covered. 
The  effect  of  this  view  is  to  agree  with  the  decree  of  tbe  learned  Chief 
Justice.  Appeal  allowed  in  part. 

(1)  7  M.I.A.  283.  (9)  10  M.I.A.  840.  (3)  13  M.I.A.  157. 
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Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Brodhurst  and 
Mr.  Justice  Mahmood.     [2nd  June,  1888.] 


KHUMAN  SINGH  AND  OTHERS  (Defendants)  v.  HARDAI  (Plaintiff) 

Pre-emption — Wajib-ul-arz— Construction— "Karibi"  meaning  of. 

The  word  "karibi"  used  by  itself  in  the  pre-emptive  clause  of  a  wajib-ul-arz 
to  indicate  shareholders  "near"  to  the  vendor,  is  ambiguous  and  inadequate  to 
express  the  intentions  of  the  shareholders. 

[42]  The  pre-emptive  clause  in  the  wajib-ul-arz  of  a  village  gave  a  right  of 
pre-emption, in  oases  of  sale  by  shareholders, first  to  "bhai  hakiki"  (own  brothers), 
next  to  "kanbi"  (near),  and  next  to  on-sharers  in  the  same  thoke  as  the  vendor. 

Held  that  although  the  word  "karibi"  must  be  read  in  connection  with  the 
preceding  word  "bhai,"  the  words  "bhai  karibi"  could  not  reasonably  be 
confined  to  cousins,  but  must  be  construed  as  meaning  "  bhii  bund  "  "or  bhai 
log"  so  as  to  include  all  near  relatives,  both  male  and  female. 

Held  also  that  a  vendor's  father's  brother's  widow,  holding  a  share  in  the 
village  absolutely  and  as  heir  of  her  deceased  husband, was  entitled  to  pre-emption 
in  preference  to  the  vendees,  who  were  only  sharers  in  the  same  thoke  as  the 
vendor. 

[P.,  2  A.L.J.  346  ;  R.  5  Ind.  Gas.  669  (970).] 

THIS  was  a  suit  for  pre-emption,  based  on  the  following  clause  in  the 
wajib-ul-arz  of  a  village  : — 

"  A  shareholder  wishing  to  sell  bis  share,  will  sell  it  (i  e.,  offer  it  for 
sale)  at  a  fair  price,  first  to  a  bhai  hakiki  (an  own  brother),  after  that  to 
karibi  (near),  after  that  to  a  sharer  in  the  thoke  or  in  a  second  (or  another) 
thoke." 

The  plaintiff  was  one  Musammat  Hardai,  widow  of  one  Jawahir  Lai. 
The  vendors  (who  did  not  contest  the  claim)  wero  her  nephews — sons  of 
her  husband's  brother.  The  defendants-vendees  were  sharers  in  the 
village,  and  in  the  same  thoke  as  the  plaintiff.  Among  other  pleas  they 
contended  (i)  that  the  plaintiff  was  not  a  sharer  within  the  meaning  of  the 
Wajib-ul-arz,&s  she  was  in  possession  of  the  share  by  virtue  of  which  she 
claimed,  by  way  of  maintenance  as  a  Hindu  widow,  and  not  by  right  of 
inheritance,  (ii)  that  assuming  her  to  be  a  sharer,  she  did  not  come  within 
the  category  of  "karibi,"  and  so  had  no  right  preferential  to  their  own. 

The  Court  of  first  instance  (Subordinate  Judge  of  Meerut)  dismissed 
the  suit.  The  Court  observed  : — 

Now  the  question'  is  whether  the  plaintiff  in  this  case,-  who  is  the 
aunt  of  the  vendors,  that  is,  the  vendors'  father's  brother's  wife,  comes 
within  the  word  'karibi '.  Reading  the  word  'karibi'  with  the  preceding 
words  'bhai  hakiki'  there  remains  no  doubt  that  these  words  hakiki  and 
karibi  (real  and  near),  are  used  in  connection  with  the  word  bhai  (brother), 
and  that  they  both  qualify  the  same  word  bhai.  In  fact,  I  see  that  no 
other  construction  can  reasonably  be  [43]  put  to  it.  Whoever  else 
may  come  under  the  words  bhai  karibi,  I  do  not  think  that  a  female 
relative,  such  as  the  plaintiff,  can  be  brought  within  those  words.  If 
the  words  bhai  kakiki  and  bhai  karibi  be  construed  strictly,  they 
would  not  include  any  but  the  brothers  and  cousins ;  by  a  broader 
construction,  as  the  word  bhai  sometimes  is  used  in  vernacular  common 
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dialogue,  it  may  mean  and  include  some  other  male  near  relatives  ;  bub 
to  include  an  aunt  in  the  word  bhai  would  certainly  be  going  too  far, 
and  giving  it  a  meaning  which  is  never  applied  to  it.  I  am  of  opinion 
that  the  second  issue  must  be  decided  against  the  plaintiff  and  the 
plaintiff's  case  must  fall  with  this  finding.  The  vendees  being  also  sharers 
in  the  thoke,  the  plaintiff  has  no  preferential  right  over  the  vendees.  It 
is  not  now  necessary  to  go  into  the  other  issues.  I  dismiss  the  plaintiff's 
case  on  the  above  finding,  and  order  her  to  bear  the  costs  of  both  sides." 

OD  appeal,  the  District  Judge  of  Meerut,  being  "  clearly  of  opinion 
that  the  appellant  as  the  widow  of  a  karibi  relative  of  the  vendors,  holding 
her  husband's  share  by  inheritance,  is  entitled  to  pre-emption  "  reversed 
the  first  Court's  decision,  and  remanded  the  case,  under  s.  562  of  the  Civil 
Procedure  Code,  for  trial  on  the  merits.  On  the  remand,  the  Court  of 
first  instance  decided  the  remaining  issues  in  favour  of  the  plaintiff,  and 
so  decreed  the  claim.  On  appeal,  the  District  Judge  affirmed  the 
decree.  The  defendants  appealed  to  the  High  Court. 

On  the  24th  January  1888,  this  appeal  came  for  hearing  before  "Edge, 
G.  J.,  and  Brodhurst  and  Mahmood,  J.J.,  who  made  an  order,  the  material 
portion  of  which  was  as  follows  : — 

"  We  remand  this  case  under  s.  566  of  the  Code  of  Civil  Procedure 
for  a  finding  as  to  whether  at  the  date  of  the  sale,  and  at  the  date  of  the 
commencement  of  this  action,  the  plaintiff  was  in  possession  of  the 
share  in  the  thoke  by  way  of  maintenance  or  by  right  of  inheritance. 
The  share  to  which  we  refer  is  the  share  by  reason  of  which  her  pre- 
emptive right  is  alleged  to  accrue." 

To  this  remand,  the  lower  appellate  Court  returned  a  finding  to 
the  eftect  that  at  the  dates  mentioned  the  plaintiff  held  her  [44]  share 
absolutely,  by  right  of  inheritance  to  her  deceased  husband.  No  object- 
tions  were  filed  to  this  finding. 

The  Hon.  Pandit  Ajudhia  Nath  and  Munshi  Ram  Prasad,  for  the 
appellants. 

The  Hon.  T.  Conlan  and  Pandit  Bishambhar  Na th,  for  the  respondent. 

JUDGMENTS. 

BRODHURST,  J. — Plea  No  1  was  withdrawn  before  we  remanded  the 
case  under  s.  566  of  the  Civil  Procedure  Code.  The  finding  on  the  issue 
we  remanded,  namely,  "whether  at  the  date  of  the  sale  and  at  the  date 
of  the  commencement  of  the  action,  the  plaintiff  was  in  possession  of  the 
share  in  the  thoke  by  way  of  maintenance  or  by  way  of  inheritance," 
is  in  the  plaintiff's  favour,  the  lower  appellate  Court  having  found  that 
Musammat  Hardai  held  her  share  absolutely  as  the  heir  of  her  deceased 
husband,  Jawahir  Lai,  and  was  thus  in  enjoyment  of  it  at  the  time  of  the 
sale,  and  to  this  finding  no  objection  has  been  taken.  The  only  other 
plea  that  on  the  former  occasion  was  seriously  pressed  is  No.  2  ;  thus 
the  sole  point  that  remains  for  consideration  is  as  to  the  meaning  of  the 
wajib-ul-arz.  The  passage  in  dispute  is  as  follows  : — "A  shareholder 
wishing  to  sell  his  share  will  sell  it  (i.e.,  offer  it  for  sale)  at  a  fair  price, 
first  to  a  bhai  hakiki  (own  brother),  after  that  to  'karibi'  (near),  after 
that  to  a  sharer,  in  the  thoke  or  in  a  second  (or  another)  thoke."  The 
question  here  is,  what  is  the  meaning  of  the  word  "karibi"? 

The  difficulty  that  has  arisen  on  this  part  of  the  case  is  owing  to  a 
word  having  been  used  that  is  ambiguous  and  inadequate  to  convey  clearly 
the  intentions  of  the  shareholders.  Obscure  language  such  as  that  above 
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referred  to,  should  not  be  permitted  by  any  settlement  officer  to  be  made 
use  of  in  a  wajib-ul-arz. 

I  have  referred  to  several  dictionaries,  including  those  of  Forbes, 
Wilson,  Shakespear,  Richardson,  and  Fallen.  In  none  of  them  is  the 
word  "  karibi"  mentioned,  but  "  karib"  is  shown  in  all  of  them  to  mean 
near  either  in  space  or  relationship.  In  Wilson's  Glossary,  the  meanings 
of  the  word  are  given  as  "  near  [45]  near  to,  also  near  in  relationship,  a 
kinsman,  a  relative,  a  connection  by  birth  or  marriage  excepting  the  rela- 
tion of  parent  and  child."  "Karibi  "  apparently  is  not  a  word  that  could 
correctly  be  used  alone,  as  are  the  words  karabut-daran  or  rishtadaran  to 
denote  relations,  and  so  far  as  I  can  learn  it  is  not  generally  so  used  even 
by  uneducated  persons. 

The  first  Court — the  Subordinate  Judge  of  Meerut — observes,  "Now, 
the  question  is  whether  the  plaintiff  in  this  case,  who  is  the  aunt  of  the 
vendors,  that  is,  the  vendor's  father's  brother's  wife  comes  within  the 
word  '  karibi.'  Beading  the  word  "karibi"  with  the  preceding  words  '  bhai 
hakiki'  there  remains  no  doubt  that  both  these  words  'hakiki'  and  karibi 
(real  and  near)  are  used  in  connection  with  the  word  bhai  (brother),  and 
that  they  both  qualify  the  same  word  bhai.  In  fact,  I  see  that  no  other 
construction  can  be  reasonably  put  to  it.  Whoever  else  may  come  under 
the  words  bhai  karibi,  I  do  not  think  that  a  female  relative  such  as  the 
plaintiff  can  be  brought  within  those  words.  If  the  words  bhai  karibi 
and  bhai  hakiki  be  construed  strictly,  they  would  not  include  any  but  the 
brothers  and  cousins.  By  a  broader  construction,  as  the  word  bhai 
sometimes  is  used  in  vernacular  common  dialogue,  it  may  mean  and  in- 
clude some  other  male  near  relations,  but  to  include  an  aunt  in  the  word 
bhai  would  certainly  be  going  too  far  and  giving  it  a  meaning  for  which  it 
is  never  applied."  I  agree  with  the  Subordinate  Judge  in  thinking  that 
the  word  karibi  as  well  as  the  word  hakiki  must  be  read  in  connection 
with  the  word  bhai. 

I  was  first  much  impressed  by  the  arguments  of  thq  learned  pleader 
for  the  appellants,  and  was  strongly  inclined  to  thick  that  the  Subordi- 
nate Judge  had  placed  a  right  interpretation  on  the  words  above  referred 
to,  and  I  was  more  especially  inclined  to  think  so  as  the  lower  appellate 
Court  had  given  no  reason  whatever  for  arriving  at  a  different  conclusion  ; 
but,  having  regard  to  some  remarks  that  fell  from  my  brother  Mahmood 
at  the  first  hearing  of  the  case,  I  consider  that  that  although  karibi  must 
be  read  in  connection  with  the  preceding  word  bhai,  the  words  bhai 
karibi  must  [46]  be  held  to  include  more  than  cousins  ;  for  it  appears 
unreasonable  GO  suppose  that  the  shareholders  of  the  village  in  question 
can  have  intended  to  allow  the  right  of  pre-emption  to  a  second  or  third 
cousin  and  to  deny  it  to  a  father  or  an  uncle  or  even  to  a  paternal 
nephew,  who  among  Hindus  is  frequently  regarded  with  almost,  if  not 
as  strong,  affection  as  an  own  son. 

Our  attention  has  been  drawn  to  the  judgments  in  an  earlier  case, 
Second  Appeal  No.  316  of  1886,  from  the  same  district  of  Maerut  (1). 
In  that  case,  the  lower  appellate  Court,  the  then  Judge  of  Meerut,  in 
considering  similar  words  in  a  wajib-ul-arz  observed  :  "  The  decision  in 
this  case  depends  on  the  interpretation  to  be  put  on  the  wajib-ul-arz.  That 
document  lays  down  that  aa  own  brother  and  then  a  karibi  and  then  a  co- 
sharer  should  have  the  option  of  purchase.  Tne  words  are  "  awal  bhai 
hakiki  ba  bhai  karibi."  The  lower  Court  holds  that  the  word  bhai  governs 
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the  word  karibi  and  that  it  is  own  brothers  and  then  near  brothers  or  cousins- 
that  have  the  preference,  and  that  after  them  all  co-sharers  are  equal,  and 
consequently  the  plaintiff  and  the  purchaser  both  being  sharers,  the  plain- 
tiff has  no  right  of  pre-emption  over  the  defendant,  the  purchaser.  In  the 
opinion  of  this  Court  the  words  in  the  ioajib-ul-aiz  mean  that  after  own 
brothers,  persons  karibi,  that  is,  in  any  way  connected,  have  a  right  of 
pre-emption,  and  that  the  word  karibi  is  not  confined  to  cousins.  Even 
supposing  that  the  word  karibi  is  governed  by  the  word  bhai,  the  Court 
holds  that  the  word  bhai  cannot  be  confined  to  cousins,  but  that  the  word 
is  used  in  a  much  wider  sense  and  means  bhai  bund.  Connections,  bow- 
ever  distant,  being  of  the  same  stock,  are  called  bhais.  Under  either 
interpretation  the  Court  holds  that  the  plaintiff  has  a  preferential  rigbd 
of  pre-emption." 

A  Bench  of  this  Court,  Edge,  C.  J.,  and  Straight,  J.,  in  disposing  of 
that  second  appeal,  remarked  :  "  It  seems  to  us  that  the  Judge  has  placed 
a  reasonable  construction  upon  the  icajib-ul-arz,  and  one  which  we  ought 
not  to  riistrub  "  and  the  appeal  was  accordingly  dismissed. 

[47]  I  am  uow  of  opinion  that  the  point  wa<*  properly  decided,  and  I 
may  add  that  if  in  the  present  case  the  words  bhai  karibi  were  intended  to 
refer  to  cousins  only,  there  was  no  necessity  to  have  previously  used  the 
words  bhai  hakiki,  as  an  own  brother  would  have  been  included  in  the 
words  bhai  karibi,  he  being  not  only  a  near  bhai  but  the  nearest  "bhai'f 
of  all.  Moreover,  if  own  brothers  and  cousins  were  the  only  relations 
that  were  to  be  allowed  to  pre-empt,  own  brothers  having  been  clearly  men- 
tioned, cousins  should  not  have  been  referred  to  in  the  words  bhai  karibi, 
but  should  have  been  described  by  the  words  "bhai  chachera,1'  "phuphera," 
"  mame>a  mausera,"  according  to  the  intentions  of  the  share-holders. 

Having  regard  to  the  considerations  above  mentioned,  I  think  that  in 
order  to  obtain  the  meaning  intended  by  the  co-sharers,  we  must  not  only 
read  the  words  karibi  with  the  word  bhai,  but  must  also  regard  the  word 
bhai  as  meaning  bhai  bund  or  bhai  log,  so  that  bhai  karibi  shall  include 
all  near  relations  both  male  and  female. 

Under  these  circumstances  I  am  of  opinion  that  this  appeal  should 
be  dismissed  with  costs. 

EDGE,  C.  J. — I  am  of  the  same  opinion. 

MAHMOOD,  J. — So  am  I.  Appeal  dismissed. 


11  A.  47  (P.O.)  =  18  I. A.  211  =  5  Sar.  P.C.J.  260  =  12  Ind.  Jur.  450. 

PRIVY  COUNCIL. 

PRESENT : 

The  Earl  of  Selborne,  Lord  Hobhouse,  Lord  Macnaghten,  Sir  B.  Peacock, 

and  Sir  B.  Couch. 
[On  appeal  from  the  High  Court  for  the  North-Western  Provinces.} 


BASSU  KUAR  AND  OTHERS  (Plaintiffs)  v.  DHUM  SINGH  (Defendant). 
[21st  June,  and  7th  July,  1888.] 

Aet  XV of  1877  (Limitation  Act),  rch.  ii,  Nos.  64  and  97— Act  IX  of  1872  {Contract  Act), 
s.  65. 

Money  due  en  au  account  stated  which  would,  as  such,  have  been  barred  in 
three  years  from  the  statement,  under  Act  XV  of  1877,  sob.  ii,  art.  64,  becomes, 
for  purposes  of  limitation,  a  debt  of  another  character,  when,  it  having  been  the 
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subject  of  an  [48]  arrangement  whereby  it  was  to  be  retained  by  the   debtor   as        1888 

part  of  the  consideration  upon  a  proposed  sale  of  laad,  thai:   arrangement  failed, 

the  sale  not  being  specific-ill?  enforceable,  and  so  declared  by  decree.  JUNE  21  & 

In  contemplation  of  a  sale  of  land  by  the  debtor  to  the  creditor,  it  was   agreed      JULY  7. 
that  the  book-debt  should  be  retained  by  the  former  in  satisfaction  of  p»rt  of  the 
price,  but  the  parties  failing  to  agree  as  to  oertain  othor  terms,  a  suit,  brought  by       PRIVY 
the  intending  vendor  for  specific  performjaoa,  was  dismissed,  on  the  ground  that   p/-jrrNrTT 
no  effectual  agreement}  had  been  made. 

Held  that  this  deorea  brought  about  a  new  state  of  things,  and  imposed  a  new      H  A.  47 
obligation  on  the  debtor,  who  could  no  longer  allege  thai,  ha  was  absolved  by  the       /p  c  1  = 
creditors  being  entitled  to  the  land  instead   of   the   money.     Ha   became  bound 
to  pay  that  which  he  had  retained  in  payment  of  his  land,  the  date  of  the  decree  ^  '•*•  211  = 
giving  the  date  of  the  failure  of  an  existing  consideration,  within  the  meaning  of  3  Bar.  P  C.J. 

260  =  12 

The  matter  might  also  be  regarded  as  falling  under   s.  65  of  the  Contract  Act,     lnd.  Jor. 
IX  of  1672,  under  which,  wheu  the  agreement  was  decreed  ineffectual,  tha  debtor, 
having  previously  received  an  advantage  under   it,  was  made  liable   "to  restore" 
that  advantage,  or  "  to  m*ka  compensation  for  it." 

[P..  25  A.  618-A.W.N.  (1903)  117  ;  31  A.  68  (PC.)  =  ll  Bom.  L.R.  525  =  9  CLJ 
512  =  19  M. L.J  295=6  M.L.T.  89  =  1  lnd.  Gas.  890  =  36  L A.  44  ;  30  M.  316  = 
17  M.LJ.  149;  App.,  28  A.  466  =  3  A. L.J.  228=A.W.N.  (1906)  88;  R  ,  35 
209  I213)  =  7  C  L.J.  59  =12  C.W.N.  326  =  3  M.L.T.  90  ;  1  C.L.J.  337  (347)  ; 
8  M  L.J.  61  (62;  ;  17  G.P.L.R.  67  (72)  ;  D.,  26  B.  750  (755,  756)  =  4  Bom.  L. 
R.  571  ;  3  C.P.L  R.  173  (175)  ;  10  lnd.  Uas.  486  (487).] 

APPEAL  from  a  decree  (12bh  March,  1886)  of  the  High  Courfc,  revers- 
ing a  decrea  (26fch  March,  1885J,  of  the  Subordinate  Judge  of  Saharanpur. 

The  suit  out  of  which  this  appeal  arose  was  commenced  by  Lali  Baru 
Mai,  lately  *  Shraf  at-  Saharanpur,  with  his  wife  Musammat  Bassu  Kuar, 
against  Lala  Dhum  Singh.  Bam  Mai  died  pending  the  suit,  and  his  sons 
having  been  joint  with  the  widow  as  plaintiffs,  were  now  appellants  with 
her. 

In  3879,  Dhum  Singh  owing  money  to  Baru  Mai,  they  entered  upon  an 
arrangement  thab  Baru  Mai,  buying  villages  of  Dhum  Singh,  for  Bs.  55,000, 
should  give  credit  for  and  write  off  so  much  as  was  equal  to  the  debt, 
receiving  only  the  balance  in  cash  ;  it  appearing  from  the  accounts  down 
to  1st  September,  1879,  that  the  debt  was  R3.  3,359.  The  conveyance 
was  to  be  made  to  Bassu  Kuar,  the  wife.  But,  disputes  afterwards  arising, 
completion  was  refused  by  Baru  Mai.  On  3rd  September,  1880,  Dhum 
Singh  suedfcim  for  specific  performance  ;  but  his  suit,  although  decreed  by 
the  Court  of  first  instance,  was  dismissed  by  the  High  Court  on  the  14th 
March,  1884  ;  that  Court  holding  that  there  had  been  no  un  qualified 
acceptance  of  the  terms  by  Baru  Mai,  and  [49]  that  no  binding  contract, 
enforceable  by  law,  had  been  made  between  the  parties  (I). 

The  present  suit  was  brought  on  the  18th  September,  1884,  the  plaint 
stating  that  the  defendant  refused  to  refund  the  amount,  for  which  an 
allowance  in  the  "  sale  consideration  "  had  been  made,  although,  in  conse- 
quence of  his  own  acts,  the  contract  of  sale  had  been  declared  by  the 
High  Court,  on  the  14th  March,  1884,  not  to  be  enforceable ;  and  infer- 
ring that  the  cause  of  action  had  arisen  on  that  date. 

The  defendant  by  his  written  statement  set  up  limitation  under  Act 
L877,  alleging  that  nothing  had  occurred  during  the  transactions 
and  litigation  between  the  parties  to  alter  the  nature  of  the  original  debt 
which  had  accrued  in  1879. 

The  Subordinate  Judge,  M.  Muhammad  Maksud  Ail  Khan,  decreed 
the  claim  for  Rs.  3,359,  with  interest  at  7  annas  9  pies  per  cent,  per  month, 


(1)  4  A.  W.N.  (1884)  161. 
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1888        that  being  the  rate  at  which  it  had  been  entered  in  the  books,  and  in 
JUNE  21  &   conformity  with  custom.     This  decision  was   reversed  on  appeal  by  the 

JULY  7.      High  Court  in  the  following  judgment  :— 

"Prior  to  September,  1879,  there  had   been    various    transactions 

PRIVY      between  the  parties,  and  these  transactions  resulted  in  a  debt  due  by  the 

COUNCIL,    defendant    to  the   plaintiff  of  Bs.   33,359-3-6,    that    being  the  identical 

amount  which  is  claimed  in  the  present  suit.     In  September,  1979,  the 

1  A.  47     parties  entered  into  negotiations  as  to  the   mode   in    which    this    debt 

should  be  liquidated.     The  defendant  apparently  was  not  in  a  position  at 

=  that   time  to  pay  in   money,  but  he  had  certain  landed  property  and 

3  Bar.  P.C.J.  negotiations  took  place  for  the  sale  of  this  property  to  the  plaintiffs  and 

260  =  12      tbe  extinguishment  of  the  old  debt  thereby.     These  negotiations  proceeded 

Ind.  Jar,  go  far  ^at  the  purchase-money  was  fixed  at  Rs.  55,000,  and  it  was 
904  agreed  that  the  plaintiff  should  pay  this  amount  by  giving  credit  to  the 
defendant  to  the  extent  of  the  debt  due  by  him,  and  paying  the  balance 
in  cash.  So  far  the  negotiations  were  completed,  except  apparently 
a  few  minor  points.  In  the  end,  however,  a  dis-[50]pute  arose  as  to 
what  had  been  settled  as  the  actual  terms  of  the  bargain  which  were 
to  be  reduced  into  writing.  The  defendant  brought  a  suit  against  the 
plaintiff  for  specific  performance  of  the  contract  which  he  alleged  had 
been  settled  and  executed  for  the  sale  to  the  latter  of  the  property 
in  dispute.  That  suit  was  tried  by  the  Subordinate  Judge,  who  decreed 
the  claim.  In  appeal  the  High  Court  reversed  the  Subordinate  Judge's 
decree,  as  it  appeared  that  the  parties  were  never  ad  idem  with  refer- 
ence to  the  contract  set  up  by  tb.3  then  plaintiff.  It  is  said  now  that 
this  Court  found  that  the  true  contract  was  not  the  contract;  set  up  by  the 
then  plaintiff,  but  was  in  fact  the  contract  set  up  by  the  then  defendant, 
who  is  now  plaintiff.  From  the  judgment  of  the  Court,  however,  it 
appears  that  this  is  not  what  was  then  decided.  All  that  the  judgment 
shows  is  that  the  contract  set  up  in  that  suit  was  not  proved,  because 
there  was  no  evidence  that  the  parties  had  come  to  any  agreement  that 
that  was  to  be  the  contract.  That  is  all  that  was  necessary  for  the 
decision  of  that  case.  The  judgment  in  effect  decided  that  there  had 
been  no  contract,  and  the  parties  were  therefore  relegated  to  their 
original  position.  In  other  words,  the  negotiations  failed,  because  they 
resulted  in  an  agreement,  and  the  original  debt  due  by  the  present 
defendant  to  the  present  plaintiff  always  remained  due  and  is  so  still. 
It  is  alleged  that  the  contract  was  completed  on  the  1st  Septem- 
ber, 1879,  and  that  is  therefore  the  latest  possible  date  we  can  look 
to  in  considering  when  the  money  became  due.  The  whole  amount  had 
in  fact  become  due  before  that  date  by  reason  of  prior  transactions,  but, 
upon  the  view  most  favourable  to  the  plaintiff,  and  assuming  that  an 
account  was  stated  on  that  day,  giving  rise  to  a  new  period  from  which 
limitation  would  begin  to  run,  it  is  impossible  to  assign  the  debt  to  a  latter 
date  than  that.  The  present  suit  was  brought  on  the  18th  September,  1884, 
that  is  to  say  much  more  than  three  years  from  latest  possible  date  upon 
which  the  debt  can  be  said  to  have  become  due.  Under  these  circumstances 
the  suit  is  barred  by  limitation.  The  plaintiff's  contention  is  that  the  con- 
tract which  he  set  up  was  found  to  have  been  completed,  and  under  its  terms 
this  money  having  been  credited  in  the  present  defendant's  books,  was  to  be 
[51]  treated  as  a  payment  by  the  present  plaintiff  as  a  deposit  on  account 
of  the  sale,  and  the  present  suit  is  therefore  a  suit  for  money  had  and 
received,  upon  a  cause  of  action  which  did  not  arise  until  the  contract  had 
gone  off,  i.e.,  when  this  Court  decided  that  the  contract  set  up  by  the 
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present  defendant  was  not,  but  that  set  up  by  the  plaintiff  was,  binding.        1888 
I  am  of  opinion  that  this  contention  must  fail.     In  the  first  place,  by  the    JUNE  21  A 
terms  of  the  contract  itself  which  is  now  set  up  by  the  plaintiff,  no  deposit      JULY  7. 
was  payable,   and  the  price  was  not  to  be  paid  till  the  completion  of  the 
contract.     Secondly,  in  the   present   plaintiff's   letter   to  the   defendant      PRIVY 
demanding  payment  of  the  money,  and  dated  the  29th  September  1879,  the   COUNCIL. 
plaintiff  did  not  demand  the  money  of  the  defendant  or  ask  him  to  return 
it  as  a  deposit,  but  demanded  it  simply  as  the  balance  of  the  old  demand.      Jl*- 
Under  these  circumstances  it  is  impossible  to  treat  the  money  as  anything      (P.C.)  = 
but  the  old  balance  due  from  the  defendant  to  the  plaintiff,    and  as   that  15  I. A.  211  = 
debt  was  barred  by  limitation  at  the  time  when  this  suit  was  brought,  1 5  Sar.  P,C, J 
am  of  opinion  that  the  Subordinate  Judge  should  have  given  the  defend-      260=12 
ant  a  decree.     The  appeal  must  be  decreed  with  costs."  Ind.  jar> 

Mr.  R.  V.  Doyne,  for  the  appellant,  argued  that  the  effect  of  the  res-  450. 
pondent's  suit  upon  the  agreement,  which  treated  the  debt  as  a  subsisting 
part  of  the  consideration,  and  to  that  amount  part  payment  was  that  the 
appellant's  claim  was  not  barred  under  article  64,  as  on  a  debt  upon  an 
account  stated  in  1879.  Upon  one  view,  the  transaction  between  the 
parties,  and  the  suit  for  specific  performance,  showed  grounds  for  deduc- 
tion of  the  period  occupied  by  the  suit.  This  would  give  an  addition  to 
the  throe  years,  as  the  suit  lasted  from  3rd  August,  1880,  to  14th  March, 
1884.  Until  the  agreement  for  the  sale  of  the  land  had  been  finally 
brought  to  an  end,  the  appellant  was  in  the  position  of  a  person  whose 
claim  had  been  satisfied  by  the  substitution  of  the  land  for  his  debt,  and 
no  suit  could  have  been  successfully  brought.  Upon  this  part  of  the 
argument  Musammat  Rani  Surnomoyi  v.  Shoshi  Mokhi  Bunnonia  (1)  was 
cited,  and  it  was  argued  that  in  another  view,  and  if  there  was  no  [52] 
such  suspension  of  the  right  to  sue  upon  the  account  stated,  the  dace 
itself  of  the  decree,  viz.,  14th  March,  1884,  was  the  starting  point  of  limi- 
tation, inasmuch  as,  on  the  dismissal  of  the  suit,  a  new  cause  of  action 
accrued.  Also  acknowledgment  of  liability  had  taken  place.  [Reference 
was  made  by  one  of  their  Lordships  to  Rose  v.  Watson  (2)  in  regard  to  a 
suggestion  of  a  temporary  lien  on  so  much  of  the  land  as  would  have  been 
covered  by  the  proportionate  part  of  the  purchase-money,  represented  by 
the  debt  retained  for  a  time.]  It  was  also  argued  that  the  claim  should 
have  been  held  to  fall  within  the  Contract  Act,  IX  of  1872,  s.  65.  The 
interpretation  clause,  s.  2,  of  that  Act  explained  a  "  void  "  agreement  as 
being  an  agreement  "not  enforceable  by  law;"  and  it  was  submitted  that 
Dhum  Singh,  on  the  dismissal  of  his  suit  on  the  14th  March,  1884, 
became  bound  to  pay  the  amount  of  the  debt  previously  retained  ;  being 
made  liable,  by  s.  65,  to  restore  an  advantage  received  under  a  contract 
that  had  become  void. 

Mr.  Charles  H.  Hill,  for  the  respondent,  argued  that  the  question 
raised  must  be  disposed  of  upon  the  law  of  limitation  as  applied  in  the 
judgment  of  the  High  Court.  It  was  the  completion  of  the  contract  that 
alone  could  turn  the  retention  of  the  debt  into  a  payment,  as  the  price  of 
the  land  was  not  to  be  paid  till  then ;  and  the  debt  remained, 
from  first  to  last,  the  balance  of  the  old  account.  Had  there  been  a  com- 
plete contract,  a  decree  for  specific  performance  would  have  followed.  He 
referred  to  what  was  expressed  in  the  judgment  in  Lachimi  Bakhsh  Roy  v. 
Runjit  Ram  Panday  (3),  showing  that  the  law  of  limitation  is  strict  and 
inflexible,  and  argued  that  article  64  alone  could  be  applied.  No  later 

(1)  12  M.I. A.  244.  (2)  10  H.L.  Ca.  679.  (3)  13  B.L.R.  177. 
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1888        acknowledgment  than  the  commencement  of  Dhum  Singh's  suit  could  be 
JUNE  21.  &  found,  and   that  was   too  far  back  to  be  of  any  avail   to  the  plaintiff.     Re- 
JULY  7.      ference  was  also  made  to  the  E.  I.  Company  v.  Odit  Ghum  Paul  (1),  show- 
ing that  on  a  simple  contract  the  breach  gave  the  date  of  the  cause  of 
PRIVY      action  from  which  the  period  of  limitation  commenced,  not  the  time  of  the 
COUNCIL,   refusal  to  perform  the  contract.     Not  till  the  bringing  of  the  present  suit 

was  it  ever    [53]  alleged    that    the  principal    sum  now  claimed  was  other 

11  A.  47      than  the  debt  due  on  the  1st  September,  1879.     No  act  bad   been  done, 
(P.C.)=      with  effect  to  alter   the  nature  of  this  debt,  or  to  afford  a  starting    point 
15  1.1.  211=  for   limitation,   other  than  that    date.     What    was  nosv    alleged  for  the 
3  Sap.  P.C.J.  appellant    differed  from   the  contention  of  Baru  Mai,  in  his  resisting  the 
260  =  12      suit   for   specific    performance,    and  was  inconsistent   with  there  having 
Ind.  Jar,      been,  as  the  Court  decreed,  no  definite  terms  of  contract  settled. 
450.  Mr.  R.  V.  Doyne,  replied,   arguing   that   the  14th  March,  1884,  was 

the  starting  point  for  the  period  of  limitation. 

Their  Lordships'  judgment  was  delivered  by  LORD  HOBHOUSE. 

JUDGMENT. 

LORD  HOBHOUSE. — The  question  in  this  case  is  whether  a  debt  which 
at  one  time  was  due  from  the  respondent  to  one  Baru  Mai,  whom  the 
appellants  represent,  and  which  has  never  been  paid,  has  been  extinguished 
by  lapse  of  time.  The  High  Court,  differing  from  the  Subordinate  Judge, 
have  decided  the  point  against  the  appellants,  and  have  dismissed  the  suit 
brought  by  them  for  recovery  of  the  debt. 

Baru  Mai  and  Dhum  Singh,  who  were  bankers  in  Saharanpur,  had 
dealings  together,  and  Dhum  Singh  came  to  owe  Baru  Mai  R1?.  33,359-3-6. 
It  was  then  agreed  between  them  that  Dhum  Singh  should  convey  to 
Baru  Mai  or  to  his  wife,  Bassu  Kuar,  certain  villages  for  the  sum  of 
Rs.  55,000,  and  that  his  debt  should  be  set  off  against  the  price.  On  the 
1st  September,  1879,  he  executed  and  delivered  to  Baru  Mai  a  deed  by 
which  be  acknowledged  the  receiot  of  the  whole  purchase-money,  and 
conveyed  the  villages  to  Bassu  Kuar,  and  he  endorsed  on  the  deed  a 
memorandum  showing  that  the  balance  only  of  the  price,  after  allowing 
for  the  debt,  was  paid  in  cash.  No  money  was  actually  paid. 

On  the  same  day  Baru  Mai  took  away  the  deed  and  signed  a 
letter  prepared  by  Dhum  Singh,  in  which  he  agreed  to  register  the 
deed  and  to  pay  the  balance  of  the  price.  But  very  soon  afterwards 
he  found,  or  alleged,  that  the  deed  was  not  in  accordance  with  certain 
conditions  for  which  he  had  stipulated,  and,  declining  [54]  to  complete 
the  purchase,  he  demanded  what  was  owing  to  him.  Dhum  Singh  on 
his  part  insisted  that  the  deed  was  in  accordance  with  the  contract, 
and  after  an  attempt  at  arbitration  had  failed,  he  brought  a  suit  on 
the  3rd  August,  1880,  against  Baru  Mai  and  Bassu  for  specific  perfor- 
mance of  the  contract,  praying  that  the  deed  might  be  registered,  and  that 
Baru  Mai  might  be  ordered  to  pay  the  balance  of  the  Rs.  55,000  with 
interest,  after  setting  off  the  debfrof  Rs.  33,359-3-6. 

On  the  24th  of  February,  1881,  the  Subordinate  Judge  decided  in 
favour  of  Dhum  Singh's  view,  and  gave  him  a  decree  according  to  his 
prayer.  Baru  Mai  appealed  to  the  High  Court.  After  reviewing  the 
evidence,  their  conclusion  was  that  Dhum  Singh  did  not  make  out  to  their 
satisfaction  that  the  sale-deed  ever  became  a  contract  binding  on  Baru  Mai, 

(l)  5  M.I.  A.  43. 
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and  enforceable  against  him  in  law.     They  therefore   dismissed  his  suit.       1888 
Their  decree  was  made  on  the  14th  of  March,  1884  (1).  JUNE  21  & 

Upon  that  event  Baru  Mai  renewed  his  demands  for  the  payment  of     JULY  7. 
his  debt,  and  not    being  able  to   get  it,  be,  in  conjunction,  with  his  wife         ~~ 
Bassu,  instituted  the   present  suit  on  the  10th  of  September,  1884.  He  is 
since  dead,    and    his  sons  have  been  substituted  for  him  as  co-plaintiffs  COUNCIL, 
with  the  widow.  In  this  plaint  he  states  the  deed  of  the  1st  of  September,     n~JT~47 
1879,  and   alleges  that,  in   the  preparation  of  the  dead,  Dhum  Singh  took  '  J 

steps  contrary  to  the  engagement,    that   so    disputes    arose,  that  Dhum         _  '^T, 
Singu  unjustly  brought  a  claim  for  enforcement  of  the  contract,  but  that    g      '     _  ~ 
the  claim  was  dismissed  by  the  High  Court,  who  h?ld  bhe  contract  to   be      2*60 -12' 
invalid.     He   then  claims  that  tha  amount  for  which  Dhum  Singh  had         ,  ~ 
given  credit  to    him    in  the  sale-deed  ought  to  be  refunded,  and  claims 
interest  upon  it. 

Dhum  Singh's  defence  is  that  Baru  Mai  always  denied  the  existence 
of  a  contract; ;  that  the  High  Court  held  there  was  no  contract ;  that  the 
character  of  the  debt  never  was  altered  ;  and  that  there  was  nothing  to 
save  it  from  being  barred  by  limitation. 

[55]  The  High  Court  hold  that  this  defence  is  sound  in  law,  and 
their  decree  dismisses  the  suit  as  being  barred  by  limitation.  They 
do  not  state  under  which  article  of  Act  XV  of  1877  the  case  falls  ;  but 
they  consider  Baru  Mai's  claim  to  be  for  nothing  but  the  old  balance  due 
from  Dhum  Singh.  Probably  they  would  hold  it  to  fall,  as  was  argued  at 
their  Lordships'  bar,  under  article  64  (in  the  second  schedule)  ;  therefore, 
as  none  of  the  statutory  provisions  by  which  the  time  for  suing  is  enlarged 
can  be  applied  to  this  case,  except  that  which  relates  to  acknowledgment, 
and  as  no  written  acknowledgment  can  be  found  later  than  tbe  plaint 
filed  by  Dhum  Singh  in  the  specific  performance  suit,  Baru  Mai's  right  to 
sue  would  be  barred  at  latest  long  before  he  sued. 

Their  Lordships  find  themselves  unable  to  agree  with  the  High  Court 
as  to  tbe  nature  of  the  claim.  They  think  that  it  is  substantially  put  upon 
the  right  ground  in  the  plaint.  It  must  be  remembered  that  it  has 
throughout  been  common  ground  to  both  disputants,  that  there  was  a 
contract  made  between  them,  and  that  among  its  terms  were  the  sale 
of  the  villages  for  Rs.  55,000,  the  retention  by  Dhum  Singh  of  bis  debt  of 
Bs.  33,359-3-6  as  part  payment,  and  the  payment  by  Baru  Mai  of  the 
balance.  Their  quarrel  was  about  other  matters.  Dhum  Singh  alleged 
that  the  terms  just  mentioned  were  all  the  terms  of  tbe  contract,  and  he 
claimed  its  completion  on  that  footing.  Baru  Mai  alleged  that  there  were 
other  terms,  accused  Dhum  Singh  of  dishonesty,  and  after  a  time  claimed 
the  right  of  receding  from  tbe  bargain  altogether.  But  the  Subordinate 
Judge  took  the  view  of  Dbum  Singh,  and  decreed  completion  of  the  con- 
tract according  to  that  view.  Up  to  the  date  of  the  Subordinate  Judge's 
decree  in  1881,  Dhum  Singh  retained  the  amount  of  his  debt  as  of  right, 
and  in  accordance  with  the  contract  alleged  by  him  After  the  decree  of 
1881  he  still  retained  it  as  of  right,  and  with  a  title  which  could  not  be 
disputed  in  any  Court  of  Justice,  except  by  the  one  mode  of  appeal  from 
the  decree  of  1881.  Baru  Mai  might  have  sued  for  his  debt,  but  the 
utmost  benefit  that  could  have  come  to  him  from  such  a  suit  would 
have  been  to  have  it  suspended  or  retained  in  Court  till  [56]  after 
decision  of  the  appeal  in  the  specific  performance  suit.  Dhum  Singh's 
defence  would  have  been  that  the  debt  was  paid  by  virtue  of  the 

(1)  4  A.W.N.  (1884)  161. 
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1888       contract,    and   that  defence  must  have  prevailed  if  the  suit  were  heard 

JUNE  21  &   while  the  decree  of  1881   still  stood  unreversed.     It  would  be  an  incon- 

JuiiY  7      venient  state  of  the  law  if  it  were  found  necessary  for  a  man  to  institute  a 

perfectly  vain   litigation  under  peril  of  losing  his  property  if  he  does  not. 

PRIVY     And  it  would  be  a  lamentable  state  of  the  law  if  it  were  found  that  a  deb- 

COUNCIL    fc°r  wno  *or  yeara  has  keen  insisting  that  his  creditor  shall  take  payment 

in  a  particular  mode,  can,  when  it  is  decided  that  he   cannot  enforce   that 

11  A.  47     mode,  turn  round  and  say  that  the  lapse  of  time  has  relieved  him  from 
(P.C.)=      paying  at  all. 

13I.A.2ll=          in    their    Lordships'  view,  the  decree  of  the  High  Court  in  1884, 
5  Bar,  P.C.J.  brought  about  a  new  state   of  things,  and  imposed  a  new   obligation  on 
260  =  12      Dhum  Singh.     He  was   now   no  longer  in  the  position  of  being  able  to 
Ind.  Jur,     allege  that  his  debt  to  Baru  Mai  had  been  wiped  out  by  the  contract,  and 
*80-        that  instead  thereof  Baru  Mai  was  entitled  to  the  villages.     He  became 
bound    to   pay  that:  which  he  had  retained  in  payment  for  his  land.     And 
the  matter  may  be  viewed  in  either  of  two  ways,  according  to   the  terms- 
of  the  Contract  Act,  IX  of  1872,  or  according  to  the  terms  of  the  Limita- 
tion Act,  XV  of  1877. 

By  the  65th  section  of  the  Contract  Act  "when  an  agreement  is  dis- 
covered to  be  void,  or  when  a  contract  becomes  void,  any  person  who  haa 
received  any  advantage  under  such  agreement  or  contract  is  bound  to 
restore  it,  or  to  make  compensation  for  it,  to  the  person  from  whom  he 
received  it.  In  this  case  there  most  certainly  was  an  agreement  which  as 
written,  was  in  the  terms  alleged  by  Dhum  Singh.  But  it  was  held  not  to 
be  enforceable  by  him  because  there  were  other  unwritten  terms  which 
he  would  not  admit ;  and  the  other  party  did  not  seek  to  enforce  the 
agreement  according  to  his  version  of  it,  but  threw  it  up  altogether.  The 
agreement  became  wholly  ineffectual,  and  was  discovered  to  be  so  when 
the  High  Court  decreed  it  to  be  so.  The  advantage  received  by  Dhum 
Singh  under  it  was  the  retention  of  his  debt.  Therefore  by  the  terms  of 
the  statute  he  became  bound  to  pay  his  debt  on  the  14th  March,  1884. 

[57]  Trying  the  case  by  the  terms  of  the  Limitation  Act,  their  Lord- 
ships think  that  it  falls  within  article  97.  An  action  for  money  paid 
upon  an  existing  consideration  which  afterwards  fails,  is  not  barred  till 
three  years  after  date  of  the  failure.  A  debt  retained  in  part  payment  of 
the  purchase-money  is  in  effect,  and  as  between  vendor  and  purchaser,  a 
payment  of  that  part ;  and  if  that  were  doubtful  on  the  first  retention 
while  there  was  yet  undecided  dispute,  it  could  no  longer  be  doubtful 
'  when  a  decree  of  a  Court  of  justice  authorized  the  retention,  and  in  effect 
substituted  the  land  for  the  debt.  Dhum  Singh  retained  the  money,  and 
Baru  Mai  lost  the  use  of  it,  in  consideration  of  the  villages  which  formed 
the  subject  of  the  sale-deed.  That  consideration  failed  when  the  decree 
of  1884  was  made,  and  it  failed  none  the  less  because  the  failure  was 
owing  to  Baru  Mai's  own  reluctance  to  take  it  under  the  conditions 
insisted  on  by  Dhum  Singh. 

The  result  is  that  in  their  Lordships'  opinion  the  High  Court  ought 
to  have  sustained  the  Subordinate  Judge's  decree,  and  to  have  dismissed 
the  appeal  with  costs,  and  they  will  now  humbly  advise  Her  Majesty  'fro- 
reverse  the  decree  oi  the  High  Court,  and  to  make  an  order  to  that 
effect.  The  respondent  must  pay  the  costs  of  the  appeal. 

Appeal  allowed. 

Solicitors  of  the  appellant :  Messrs.  T.  L.  Wilson  and  Co. 
Soliotors  for  the  respondent :  Messrs.  Barrow  and  Rogers. 
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APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Tyrrell. 


CHUNNI  KUAR  (Plaintiff)  v.  RUP  SINGH  (Defendant).* 
[26th  June,  1888.] 


Unconscionable  bargain — Maintenance — Gambling  in  litigation — Agreement  opposed  to 
public  policy — Act  IZ  of  1872  (Contract  Act],  s.  23. 

The  result  of  the  English  oases  regarding  ' '  hard"  or  "  unconscionable  bargains" 
is  that  in  dealings  with  expectant  heirs,  reversioners  or  remaindermen,  the  fact 
that  [58]  the  bargain  was  declined  by  others  as  not  being  sufficiently  advan- 
tageous does  not  raise  a  presumption  that  it  was  fair  and  reasonable  ;  and  that 
until  the  contrary  is  satisfactorily  proved  by  the  party  trying  to  maintain  the 
bargain,  the  Court  may  presume  that  a  bargain  which  apparently  provides,  in  the 
opinion  of  the  Court,  for  an  unusually  high  return  or  for  an  exceptionally  high 
rate  of  interest,  is  a  hard  and  unconscionable  bargain  against  which  relief  should 
be  granted.  The  doctrine  of  equity  on  the  subject  of  such  bargains  is  applicable 
in  England  only  to  dealings  with  expectant  heirs,  reversioners  or  remaindermen. 
The  judgment  of  the  Privy  Council  in  Srimati  Kamini  Sundari  Chaodhrani  v. 
Kali  Prcssunno  Ghose  (1)  does  not-  imply  that  the  doctrine  is  to  be  applied  in 
India  to  cases  except  where  it  would  have  been  applied  in  England,  or  except 
where  the  case  is  in  some  way  analogous  to  a  case  of  snatching  a  bargain  with 
an  expectant  heir,  reversioner  or  remainderman,  or  except  there  is  some  fiduci- 
ary relationship  between  the  lender  and  the  borrower  although  there  may  be  no 
fraud  cr  undue  influence,  or  except  there  is  some  incapacity,  such  as  ignorance, 
on  the  part  of  the  borrower  to  appreciate  the  true  effect  of  his  bargain. 

The  judgment  of  the  Privy  Council  in  Bam  Coomar  Coondoo  v.  Chunder 
Canto  MooJctrjee  (2)  shows  that  while  the  specific  English  law  of  maintenance 
and  champerty  has  not  been  introduced  into  India,  and  while  fair  agreements  to 
supply  funds  to  carry  on  litigation  in  consideration  of  having  a  share  of  the  pro- 
perty if  recovered  should  not  be  regarded  &sj>ir  se  opposed  to  public  policy,  yet  such 
agreements  should  be  carefully  watched,  and  if  extortionate  and  unconscionable, 
or  made  not  with  the  bona  fide  object  of  assisting,  for  a  reasonable  recompense, 
a  claim  believed  to  be  just,  but  for  the  purpose  of  gambling  in  litigation,  or  of 
injuring  or  oppressing  others  by  encouraging  unrighteous  suits,  should  be  held 
contrary  to  public  policy,  and  not  enforced. 

For  the  purposes  of  meeting  the  expenses  of  an  appeal  to  the  High  Court,  the 
appellant,  on  the  advice  of  his  legal  advisers,  executed  a  bond  for  Rs.  25,000  in 
consideration  of  the  obligee  agreeing  to  defray  euch  expenses.  The  obligor  agreed 
to  pay  the  P.s.  25,000  within  one  year  from  his  recovering  possession  of  the  pro- 
perty in  suit ;  and,  at  the  request  of  the  obligor's  pleader,  the  obligee  advanced 
Rs.  3,700,  which  was  applied  to  the  expenses  of  the  appeal.  The  High  Court 
dismissed  the  appeal  ;  and  in  a  deed  executed  by  the  obligor  in  favour  of  the 
obligee  and  others  for  the  purpose  of  defraying  the  expenses  of  a  further  appeal  to 
the  Privy  Council,  he  admitted  his  liability  under  the  former  bond.  The  Privy 
Council  decreed  his  appeal,  and  he  obtained  possession  of  the  property  in  suit,  but 
declined  to  pay  the  Rs.  25,000,  upon  which  the  obligee  sued  upon  the  bond.  It 
was  found  that,  apart  from  the  moneys  borrowed  by  the  obligor  from  time  to  time, 
he  was  without  even  the  means  of  subsistance  ;  that  he  executed  the  bond  with 
his  eyes  open  and  perfectly  understood  his  position  and  the  effect  of  both  the 
instruments  executed  by  him;  that  no  fraud  or  improper  pressure  appeared  to  have 
been  applied  to  him  ;  that  his  legal  advisers  had  acted  hone-illy  and  to  the  best 
of  their  ability  in  bis  interests;  that  there  [59]  was  nothing  to  show  that, 
having  regard  to  the  risks  of  the  litigation,  he  could  have  obtained  the  assistance 
necessary  for  the  prosecution  of  his  appeal,  on  better  terms  than  those  contained 
in  the  bond  ;  that  without  such  assistance  he  could  not  have  appealed  to  the 
High  Court ;  and  that  the  obligee  gave  him  such  assistance  upon  his  application. 

*  First  Appeals  Nos.  8  and  10  of  1887  from   the  decrees  of  Maulvi  Muhammad 
Abdul  Basil  Khan,  Subordinate  Judge  of  Mainpuri,  dated  the  16th  December,  1886. 

(1)  12  I.A.  p.  215.  (2)  4  I.A.  23. 
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Held  that  although  there  was  nothing  to  show  that  the  obligor  could  have 
obtained  an  advance  on  terms  more  advantageous  to  himself,  it  was  for  the  obligee 
to  establish  to  the  Court's  satisfaction,  without  reasonable  doubt,  that  he  could 
not  have  done  so  ;  and  that,  this  not  having  been  established,  and  the  reasonable- 
ness and  fairness  of  the  bargain  not  being  proved  by  showing  that  there  had 
been  difficulties  ID  negotiating  it,  or  that  others  had  refused  it  as  not  sufficiently 
advantageous  to  them,  the  Court  should  hold  the  bargain  to  be  a  hard  and  un- 
conscionable one,  which  should  not  be  enforced. 

Held  also  that  the  obligee  could  not,  under  the  circumstances,  have  considered 
both  that  the  obligor's  claim  was  a  just  one  and  reasonably  likely  to  succeed,  and 
that  the  RB.  25,000  was  a  reasonable  recompense  in  the  event  of  success  for  the 
advance  of  Rs.  3,700  ;  and  the  bond  was  therefore  a  gambling  in  litigation,  which, 
it  would  be  contrary  to  public  policy  to  enforce. 

The  Court  gave  the  plaintiff  a  decree  for  the  Rs.  3,700  actually  advanced,  with 
simple  interest  at  20  per  cent,  per  annum  from  the  date  of  the  bond  to  the  date 
of  the  decree,  with  costs  in  proportion,  and  interest  at  6  per  cent,  per  annum  on 
the  Rs.  3,700,  interest  and  costs,  from  the  date  of  the  decree  until  payment. 

[P.,  11  A.  128  ;  R.,  11  A.  118  ;  20  P.  L.  R.  1906  =  26  P.  R.  1906  ;  61  P.  R.  1907  =  45 
P.  W.  R.  1907  =  33  P.  L.  R.  1907;  115  P.  R.  1908;  2  0.  C.  149  (170);  & 
O.  C.  210  (216) ;  10  O.  C.  173  (176)  ;  1  S.  L.  R.  21  (26).] 

[N.B.  11  A.  57  and  11  A.  118  may  be  read  together.] 

THE  facts  of  this  case  are  fully  stated  in  the  judgment  of  the  Court. 
Mr.  Divarka  Nath  Banerji   and   Pandit  Moti  Lai  Nehru,  for  the 
appellant. 

Mr.  Boshan  Lai  and  Mr.  Malcomson,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J.,  and  TYRRELL,  J. — In  the  suit  out  of  which  these  two  first 
appeals  arise,  Bibi  Cbunni  Kuar  sued  Raja  Eup  Singh  on  his  bond,  dated 
the  10th  December,  1878,  for  Es  25,000  with  future  interest  at  one  per 
cent,  from  the  date  of  the  institution  of  the  suit  to  the  date  of  reali- 
zation ;  she  also  claimed  the  costs  of  the  suit.  In  her  plaint  she  alleged 
that  the  defendant  had,  in  1877,  instituted  a  suit  in  forma  pauperis  against 
Eani  Baisni  and  the  Collector,  as  Manager  of  the  Court  of  Wards,  for  the 
recovery  of  the  estates  of  Raj  Barah  ;  that  the  suit  was  dismissed, 
and  that  in  order  to  enable  him  to  file  an  appeal  to  this  Court,  he  bor- 
rowed from  her  Es  3,700  on  the  10th  December,  1878,  and  in  considera- 
[60]tion  of  that  advance  executed  the  bond  in  suit,  by  which  he  promis- 
ed her  to  pay  Es.  25,000  within  a  year  from  recovery  of  possession  of 
the  estate.  In  the  plaint  it  was  also  alleged  that  the  appeal  to  this  Court 
was  dismissed,  and  that  subsequently  the  defendant  executed  a  sale-deed 
in  favour  of  the  plaintiff  and  others  in  respect  of  the  costs  of  an  appeal  to 
the  Privy  Council,  in  which  he  admitted  that  the  debt  sued  for  would,  in 
future,  be  due  by  him,  that  a  decree  was  passed  by  the  Privy  Council  in 
the  defendant's  favour  (1),  and  he  obtained  possession  of  the  estate  on  the 
13th  August,  1884,  but  still  evades  payment  of  the  debt  due  under  his 
bond. 

The  defendant  by  his  written  statement  pleaded  amongst  other  things 
that  the  contract  was  one  of  champerty  and,  as  such,  illegal,  that  it  was 
void  as  being  contrary  to  the  provisions  of  ss.  23  and  30  of  the  Indian 
Contract  Act ;  that-  the  plaintiff  had  not  given  any  portion  of  the  Es.  3,703 
to  the  defendant ;  that  the  moneys  for  the  expenses  incurred  in  this  Court 
were  advanced  by  Maulvi  Muhammad  Mohsin  out  of  his  own  pocket ; 
that  the  bond  did  not  provide  that  the  money  would  be  paid  in  case  of 

(1)  11  LA.  149  =  7  A.  1. 
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the  defendant  succeeding  in  the  Privy  Council,  and  that  the  defendant 
not  having  succeeded  in  this  Court,  the  plaintiff  was  not  entitled  to  make 
her  claim. 

The  suit  was  heard  by  the  then  Subordinate  Judge  of  Mainpuri,  who 
held  that  the  claim  was  not  based  on  champerty  ;  that  ss.  23  and  30 
of  the  Indian  Contract  Act  did  not  apply  ;  that  the  provision  in  the  bond 
as  to  payment  on  the  defendant  succeeding  was  a  general  one  and  was 
not  confined  to  the  avent  of  his  succeeding  in  the  High  Court.  The 
Subordinate  Judge  found  that  the  defendant  had  received  the  consider- 
ation of  the  bond.  The  Subordinate  Judge  also  found  that  the  defendant's 
contract  was  entered  into  at  a  time  when  he  was  not  in  a  composed 
state  of  mind,  that  at  that  time  the  defendant  was  without  means  and 
had  to  provide  for  an  expense  of  several  thousands  of  rupees  at  a  critical 
time,  and  held  that,  under  the  circumstances,  the  plaintiff  was  not 
entitled  to  the  full  amount  sued  for,  but  only  to  the  amount  actually 
advanced  with  interest  and  costs.  The  Subordinate  Judge  on  the  16th 
[61]  of  December,  1886,  made  a  decree  for  Es.  6,722-13-9  with  pro- 
portionate costs  and  interest  at  8  annas  per  centum,  from  the  date  of 
the  suit  to  the  15th  December,  1886,  on  the  principle  sum  and  thence- 
forth on  the  aggregate  amount  as  against  the  defendant,  and  dismissed 
the  rest  of  the  claim  with  proportionate  costs  to  the  defendant,  and 
allowed  the  pleaders'  fees  in  full.  From  that  decree  the  plaintiff  and  the 
defendant  respectively  appealed.  Their  appeals  were  heard  by  us,  and  we 
took  time  to  consider  our  judgment. 

The  facts  of  the  case  are  few  and  simple.  The  defendant  on  the 
death  of  his  nephew,  which  happened  in  or  shortly  prior  to  1877,  made  a 
claim  to  the  Eaj  Barah  estates.  That  claim  was  disputed,  and  in  order  to 
establish  his  title  to  the  estates  it  became  necessary  for  the  defendant  to 
institute  a  suit.  At  that  time  and  until  the  defendant  obtained  his  decree 
in  the  Privy  Council,  he  was  without  any  means,  even  the  means  of  sub- 
sistence, and  had  no  money  except  what  he  from  time  to  time  managed  to 
borrow  from  others.  He  had,  however,  a  friend,  Maulvi  Muhammad 
Mohsin,  a  vakil,  who  had  previously  acted  for  him  and  who  also  acted  for 
him  in  some  of  the  stages  of  the  litigation  as  to  the  Eaj  Barah  estates 
and  in  negotiating,  amongst  others,  the  loan  in  respect  of  which  the 
bond  in  suit  was  given.  The  defendant  requested  Maulvi  Muhammad 
Mohsin  to  assist  him  to  bring  a  suit  for  possession  of  the  estates. 
In  view  of  the  large  expenses  which  such  a  suit  would  probably  in- 
vole,  Muhammad  Mohsin  hesitated,  but  ultimately  Muhammad  Mohsin 
and  Babu  Hemraj,  a  pleader,  undertook  to  institute  on  behalf  of  the 
defendant  a  suit  in  forma  pauperis.  That  suit  was  instituted,  on  the 
24th  July,  1877,  in  the  Court  of  the  Subordinate  Judge  of  Mainpuri. 
Whilst  that  suit  was  pending  in  the  Court  at  Mainpuri,  the  defendant) 
and  Lala  Punni  Lai  agreed  that  Lala  Punni  Lai  should  assist  the  defend- 
ant to  take  his  case  to  the  Privy  Council,  and  should  for  such  assist- 
ance raise  one  lac  of  rupees.  Muhammad  Mohsin,  on  being  informed 
by  Lala  Punni  Lai  of  this  agreement,  told  the  defendant  that  he  had 
made  a  mistake  in  agreeing  to  give  a  lac  of  rupees  [62]  to  Lala  Punni 
Lai  without  consulting  him,  Muhammad  Mohsin.  At  that  time  the 
defendant  had  executed  a  vakalatnama  in  favour  of  Muhammad  Mohsin 
and  Babu  Hemraj,  who  were  conducting  the  defendant's  suit  in  the 
Court  at  Mainpuri.  The  defendant  told  Muhammad  Mohsin  that  he 
had  given  his  word  to  Lala  Punni  Lai  but  that  Muhammad  Mohsin 
was  to  do  what  he  could  for  him.  Muhammad  Mohsin  replied  that  he 
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and  Babu  Hemraj  were  willing  to  assist  and  provide  for  the  expenses  in 
the  Court  at  Mainpuri,  but  that  as  the  matter  had  been  negotiated  with 
Lala  Punni  Lai,  he.  Muhammad  Mohsin,  would  ask  Lala  Punni  Lai  not 
to  interfere  with  the  suit  in  the  Court  of  first  instance,  and  to  take 
Es.  75,000  for  assisting  in  the  conducting  of  the  case  in  this  Court  and  in 
the  Privy  Council,  that  is,  that  Lala  Punni  Lai  should  receive  a  bond  for 
Rs.  25,000  if  it  should  be  necessary  to  prosecute  or  defend  an  appeal  in  this 
Court,  and  a  further  bond  for  Rs.  50,000  if  it  should  be  necessary  to  con- 
duisb  or  defend  an  appeal  in  the  Privy  Council.  The  defendant's  suit  was 
dismissed  by  the  Subordinate  Judge  of  Mainpuri.  After  the  suit  was  dis- 
missed in  the  Court  at  Mainpuri,  it  was,  at  first,  intended  that  the  defend- 
ant should  file  an  appeal  to  this  Court  in  forma  pauperzs,  and  that  Lala 
Punni  Lai  should  not  be  called  upon  for  assistance.  However,  a  well-known 
and  most  respected  vakil  of  this  Court,  Munshi  Hanuman  Prasad,  who  has 
recently  died,  advised  that  the  defendant  could  not  get  leave  to  appeal  in 
iorma  pauperis  except  on  grounds  of  law,  and  that  the  law  did  not  provide 
for  the  re- admission  of  an  appeal  after  it  had  been  rejected  in  forma  paupe- 
ris.  The  effect  of  the  opinion  of  Munshi  Hanuman  Prasad  was  communi- 
cated to  the  defendant  by  his  general  attorney,  Ganga  Prasad,  after  which 
the  defendant  and  Ganga  Prasad  went  to  Lala  Punni  Lai  at  Mainpuri,  and 
after  some  discussion  Lala  Punni  Lai  agreed  to  the  terms  which,  as  we 
have  above  mentioned,  had  been  suggested  by  Muhammad  Mohsin  to  the 
defendant,  that  is  to  say,  he  agreed  to  defray  the  expenses  of  an  appeal 
in  this  Court  on  receiving  the  defendant's  bond  for  Rs.  25,000,  and  further 
if  necessary,  to  provide  for  the  expenses  of  an  appeal  to  the  Privy  Council 
in  consideration  of  the  defendant  giving  him  his  bond  for  Rs.  50,000.  [63] 
Muhammad  Mohsin  applied  to  Lala  Punni  Lai  to  advance  Rs.  3,700  for 
the  purpose  of  filing  and  prosecuting  the  defendant's  appeal  in  this  Court. 
The  defendant  having  executed  the  bond  in  suit  on  the  lObh  December, 
1878,  Lala  Punni  Lai  advanced  the  Rs.  3,700,  and  that  sum  was  applied 
in  the  following  manner : — Rs.  2,500  was  paid  for  the  stamps  required  for 
the  memorandum  of  appeal,  Rs.  200  was  paid  for  the  translation  fees,  and 
Rs.  1,000  paid  to  the  vakils  employed  on  behalf  of  the  defendant  in  this 
Court  in  his  appeal,  as  their  fees.  Bibi  Chunni  Kuar  was  the  wife  of  Lala 
Punni  Lai,  in  whose  favour  the  bond  of  the  10th  December,  1878j  was 
executed  by  the  defendant.  On  the  18th  December,  1878,  t^he  defendant's 
appeal  to  this  Court  was  filed  through  Pandit  Ajudhia  Nath  and  the  late 
Pandit  Nand  Lai,  who  for  the  purposes  of  that  appeal  were  his  vakils  in 
this  Court.  The  defendant's  appeal  was  dismissed  by  this  Court  on  the  7th 
May,  1880.  Shortly  before  or  after  the  dismissal  by  this  Court  of  the  defend- 
ant's appeal,  Lala  Punni  Lai  died.  After  the  death  of  Lala  Punni  Lai  and 
the  dismissal  of  the  defendant's  appeal  by  this  Court,  Muhammad  Mohsin 
on  behalf  of  the  defendant  applied  to  the  plaintiff,  Chunni  Kuar,  to  advance 
the  money  required  for  an  appeal  to  the  Privy  Council  on  a  bond  being  given 
in  his  favour.  Chunni  Kuar  replied  that  she  had  no  one  to  look  after  her 
business,  and  she  was  therefore  not  prepared  to  undertake  the  expenses 
of  the  appeal  alone.  The  defendant  urged  Muhammad  Mohsin  to  get  an 
appeal  to  the  Privy  Council  filed,  and  represented  to  him  that  he,  the 
defendant,  would  not  mind  parting  with  a  four  annas  or  an  eight  annas 
share  in  the  Raj  Barah  estate,  or  giving  a  lac  of  rupees  for  the  necessary 
assistance.  After  several  fruitless  attempts  to  negotiate  a  loan,  Muham- 
mad Mohsin  at  last  succeeded  in  getting  several  persons,  Chunni  Kuar 
being  one  of  them,  to  agree  to  provide  for  security  for  the  cost  of  the 
contemplated  appeal  to  the  Privy  Council  to  the  extent  of  Rs.  4,000  and 

468 


YI] 


CHUNNI   KUAR  f.   RUP   SINGH 


11  All.  65 


for  translation  charges,  pleader's  fee,  and  other  expenses  of  every  kind  to 
the  extent  of  Rs.  8,500,  on  the  terms,  which  are  contained  in  the  deed  exe- 
cuted in  their  favour  by  the  defendant  on  the  13bh  March,  1882.  In  the 
defendant's  deed  on  the  13th  March  1882,  the  defendan  tacknowleged  his 
liability  [64]  to  the  plaintiff,  Ghunni  Kuar,  under  his  bond  of  the  lObh 
December,  1878,  which  is  now  sued  on.  The  plaintiff,  Chunni  Kuar,  and  the 
other  parties,  who  had  agreed  as  above  mentioned,  provided  the  necessary 
security  and  the  moneys  which  were  required.  The  defendant  filed  the 
appeal  to  the  Privy  Council  on  the  9th  Novmeber,  1880.  On  the  14th 
April,  1884,  the  defendant  obtained  a  decree  in  the  Privy  Council,  which 
established  his  title  to  the  Baj  Barah  estates  and  the  accumulated  income. 
The  respondents  in  the  appeal  in  the  Privy  Council  applied  for  a  review 
of  judgment,  which  application  was  dismissed.  It  is  admitted  on  the 
pleadings  that  the  defendant  on  the  13th  August,  1884,  obtained  posses- 
sion of  the  Raj  Barah  estates.  He  has  declined  to  discharge  his  bond  of 
the  10th  December,  1878,  and  has  repudiated  all  liability  under  it,  and 
also  all  liability  under  the  deed  of  the  13th  March  1882.  In  addition  to 
the  facts  which  have  been  found  by  us  as  above,  we  find  as  a  fact  that  the 
defendant  perfectly  understood  his  position  and  the  effect  o*  the  bond  of 
the  10th  December,  1878,  and  the  sale-deed  of  the  13th  March,  1882 ; 
that  there  was  no  pressure  brought  to  bear  upon  the  defendant  to  execute 
the  bond  of  the  10th  December,  1878,  and  the  sale-deed  of  the  13th 
March,  1882,  other  than  the  pressure  of  the  position  in  which  the  defend- 
ant owing  to  his  poverty  found  himself  placed  ;  that  Muhammad  Mohsin 
and  Ganga  Prasad  acted  throughout  in  the  negotiations  honestly  and  to 
the  best  of  their  ability  in  furtherance  of  the  interests  of  the  defendant, 
and  that  there  is  nothing  to  show  that  the  defendant  could  have  obtained 
the  necessary  assistance  for  the  filing  and  prosecution  of  his  appeal  in 
this  Court  on  better  terms  than  those  on  which  that  assistance  was 
actually  obtained,  which  are  the  terms  contained  in  his  bond  of  the  10th 
December,  1878.  Without  that  assistance  the  defendant  could  not  have 
appealed  to  this  Court.  We  also  find  that  it  was  the  defendant  who 
applied  to  Lala  Punni  Lai  for  assistance.  Mr.  Boshan  Lai,  who  with 
Mr.  Malcomson  appeared  for  the  defendant  before  us,  contended  in  the  first 
place  that  the  bond  of  the  10th  December,  1878,  was  inadmissible  in 
evidence  as  it  had  not  been  registered  under  the  Indian  Registration  Act, 
and,  secondly,  that  on  the  true  [65]  construction  of  the  bond,  the 
Rs.  25,000  was  payable  only  in  the  event  of  the  defendant  succeeding  in 
this  Court  in  the  appeal  which  he  filed  on  the  18th  December,  1878, 
and  that  having  failed  in  that  appeal  the  defendant  was  under  no 
liability  under  the  bond.  As  to  Mr.  Roshan  Lai's  first  point  it  is 
sufficient  to  say  that  he  cited  no  section  of  the  Indian  Registration 
Act  and  no  authority  in  support  of  his  contention,  and  that  the  Indian 
Registration  Act  does  not  prohibit  bonds  of  this  description  being 
given  in  evidence  if  not  registered.  As  to  his  second  point,  the  bond 
does  not,  in  our  opinion,  bear  the  narrow  construction  which  he  attempt- 
ed to  place  upon  it,  a  construction,  moreover,  which  would  defeat 
the  intention  of  the  parties  at  the  time  when  Lala  Punni  Lai  agreed 
to  advance  the  money  required  for  the  appeal  to  this  Oourt. 

Mr.  Malcomson,  on  behalf  of  the  defendant,  contended  that  the 
bargain  was  unconscionable  and  was  against  public  policy,  and  that  we 
should  apply  to  the  transaction  the  principles  which  the  Courts  of  equity 
in  England  have  applied  to  dealings  with  reversioners.  It  was  also  con- 
tended on  behalf  of  the  defendant  that  as  the  plaintiff  had  not  in  the  event 
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1888        and  alone  undertaken  all  the  expenses  of  the  appeal  to  the  Privy  Council, 
JUNE  26,    she  was  not  entitled  to  recover  on  the  bond  of  the  lObh  December,  1878. 

It  appears  to  us  that  the  bond  of  the  10th  December,  1878,  and  the  sale- 

APPBL-     deed  of  the  13th  March,  1882,  are  two  separate  contracts,  and  further  that 

LATE       as  the  defendant  in  the   latter  document  acknowledged   his  liability  under 
CIVIL       ^ne  f°rmeri  *De  PoiQtt  even  if  it  were  otherwise   a  good  one,  is    not  now 

open  to  him.     Mr.  Banerji  on  behalf   of  the  plaintiff  contended  that  the 

11  A.  57=    agreement  was  under  the  circumstances  of  the  case  a  fair  and  reasonable 

8'A.  W  N.  one,  that  it  was  not  unconscionable  or  against  public  policy,  and  that  the 
(1888)  296.  principles  applicable  to  dealings  with  reversioners  were  not  applicable 
to  this  case.  In  the  course  of  the  arguments  of  Mr.  Malcomson  and  Mr. 
Banerji,  the  following  authorities  amongst  others  were  referred  to,  namely 
Srimati  Kamini  Sundari  Ghaodhrani  v.  Kali  Prossunno  Ghose  (1),  Grose  v. 
Amir-[86i]tamayiDasi  (2),  Tara  Sundari  Ghaodhrani  v.  The  Court  of  Wards 
(3),  Boodhun  Singh  v.  Luieefun  (4),  Chedambara  Chetiy  v.  Renja  Krishna 
Muthu  Vira  Puchanja  Naikar  (5),  Fischer  v.  Kamala  Naicker  (6),  Raja 
Sahib  Prahlad  Sen  v.  Baboo  Budhu  Singh  (7),  Ram  Coomar  Coondoo  v. 
Ghunder  Ganto  Mookerjee  (8),  Lord  Chesterfield  v.  Janssen  (9),  and  the 
notes  to  that  case  in  White  and  Tador's  Leading  Cases  in  Equity,  Bowes 
v.  Heaps  (10),  Webster  v.  Cook  (11),  Tyler  v.  Yates  (12),  Aylesford  v.  Morris 
(13),  Beynon  v.  Cook  (14),  Moothur  Mohun  Boy  v.  Soorendro  Narain  Deb 
(15),  Lalli  v.  Ram  Prasad  i!6),  Banwari  Das  v.  Muhammad  Mashiat  (17). 
If  the  law  of  England  as  to  maintenance  aoplied  in  this  country,  it  is 
clear  to  our  minds  that  it  would  apply  in  this  case,  and  that)  it  would 
be  our  duty  to  hold  that  the  bond  of  the  10th  December,  1878,  was 
void.  As  far  back  as  1862,  it  was  in  the  case  of  Ganesh  Prasad  v.  Sheo 
Ratan  Lall  and  Fakeer  Chand  (18)  held  by  the  Sadar  Diwani  Adalat  of 
these  Provinces,  following  a  previous  decision  of  that  Court  and  a  Full 
Bench  decision  of  the  Court  at  Calcutta,  that  the  laws  and  regulations  in 
force  in  this  country  did  not  make  it  necessary  to  apply  the  English  law 
of  champerty  to  its  full  extent,  and  no  doubt  the  same  would  have  been 
held  by  that  Court  as  to  the  English  law  of  maintenance.  It  has  now 
finally  been  decided  by  the  Privy  Council  in  Ram  Coomar  Coondo  v.  Ghun- 
der Canto  Mookerjee  (8)  that  the  specific  English  law  of  maintenance  and 
champerty  has  not  been  introduced  into  India.  At  page  46  their  Lordships 
are  reported  to  have  said,  "But  whilst  their  Lordships  hold  that  the  specific 
English  law  of  maintenance  and  champerty  has  not  been  introduced  into 
India,  it  seems  clear  to  them  upon  the  authorities  that  contracts  of  this  kind 
or  character  ought  under  certain  circumstances  to  be  held  to  be  invalid,  as 
being  against  public  policy.  Some  of  the  circumstances  which  would  tend 
[67]  to  render  them  so  have  been  adverted  to  in  the  two  judgments  of 
this  tribunal  already  cited.  Their  Lordships  think  it  may  properly  be 
inferred  from  the  decisions  above  leferred  to,  and  especially  those  of  this 
tribunal,  that  a  fair  agreement  to  supply  funds  to  carry  on  a  suit  in  consi- 
deration of  having  a  share  of  the  property,  if  recovered,  ought  not  to  be 
regarded  as  being,  per  se,  opposed  to  public  policy.  Indeed,  cases  maybe 
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easily  supposed  in  which  it  would  be  in  furtherance  of  right  and  justice, 
and  necessary  to  resist  oppression,  that  a  suitor  who  had  a  just  title  to 
property,  and  no  means  except  the  property  itself,  should  be  assisted  in 
this  manner.  But  agreements  of  this  kind  ought  to  be  carefully  watched 
and  when  found  to  be  extortionate  and  unconscionable,  so  as  to  be 
inequitable  against  the  party,  or  to  be  made  not  with  the  bona  fide  object 
of  assisting  a  claim  believed  to  be  just,  and  of  obtaining  a  reasonable 
recompense  thereof,  but  for  the  purpose  of  gambling  in  litigation,  or  of 
injuring  or  oppressing  others  by  abetting  or  encouraging  unrighteous  suits, 
so  as  to  be  contrary  to  public  policy,  effect  ought  not  to  be  given  to  them." 
In  that  judgment  most  of  the  decisions  in  the  Privy  Council  and  in 
India  dealing  with  the  subject  were  considered.  The  decision  of  the  Privy 
Council  in  Srimati  Kamini  Sundari  Chaodhrani  v.  Kali  Prossunno  Ghose 
(1)  is  of  great  importance,  as  it  shows  that  in  India  the  Courts  may  apply 
to  cases  in  which  the  dealings  sought  to  be  impugned  were  not  with 
expectant  heirs,  reversioners  or  remaindermen,  the  doctrines  or  principles 
which  the  Courts  of  Equity  of  England  have  applied  to  hard  or  uncon- 
scionable bargains  with  expectant  heirs,  reversioners  or  ramaindermen. 
In  that  case  their  Lordships  are  reported  to  have  said  (pp.  225  and  226), 
"The  finding  of  the  lower  Court  against  fraud  and  undue  influence  must 
now  be  accepted  ;  a  contrary  finding  would  have  avoided  the  whole  trans- 
action. But  assuming  the  validity  of  the  mortgage,  a  question  arises 
whether  under  the  circumstances  the  rate  of  interest  exacted  did  not 
amount  to  a  hard  or  unconscionable  bargain  such  as  a  Court  of  equity  will 
give  relief  against.  The  doctrine  of  equity  on  this  subject  was  laid 
[68]  down  by  the  Master  of  the  Kolls  in  Beynon  v.  Cook  (2)  and  his 
judgment  was  affirmed  by  the  Court  of  Appeal.  Rhys  Beynon  was  a 
reversioner  or  remainderman,  Cook  was  a  money-lender  who  took 
from  him  a  promissory  note  for£100,  for  which  he  charged  £15  discount 
for  six  months,  and  a  mortgage  of  his  reversionary  interest,  with  interest 
at  the  rate  of  5  per  cent,  per  month.  The  Master  of  the  Hollsmade  a 
decree  for  redemption  on  payment  of  the  amount  advanced,  at  simple 
interest  at  5  per  cent,  per  annum.  He  observed,  'The  point  to  be  con- 
sidered is,  was  that  a  hard  bargain  ?  The  doctrine  has  nothing  to  do 
with  fraud.  It  has  been  laid  down  in  case  after  case  that  the  Court 
wherever  there  is  a  dealing  of  this  kind,  looks  at  the  reasonableness  of 
the  bargain,  and,  if  it  is  what  is  called  a  hard  bargain,  sets  it  aside.  It 
was  obviously  a  very  hard  bargain  indeed,  and  one  which  cannot  be 
treated  as  being  within  the  reasonableness  which  has  been  laid  down  by 
so  many  Judges.'  This  equitable  doctrine  appears  to  have  a  strong 
application  to  the  facts  of  this  case,  where  we  have  a  borrower  a  parda- 
nashin  lady ;  the  lender,  her  own  mukhtar,  under  the  cloak  of  a 
benarnidar ;  the  security  an  ample  one,  as  abundantly  appears  ;  the 
interest  on  both  mortgages,  especially  the  compound  interest  on  the  latter 
exorbitant  and  unconscionable  ;  and  a  purchaser  with  full  notice  of  these 
•circumstances." 

It  is  to  be  observed  that,  although  their  Lordships  allude  to  the 
fact  that  the  borrower  was  a  pardanashin  lady  and  the  lender  her  own 
mukhtar  under  the  cloak  of  a  benamidar,  they  accepted  the  finding  of 
the  lower  Court  that  there  had  been  no  fraud  or  undue  influence. 

The  difficulty  which  we  feel  is  as  to  what  constitutes  a  hard  and  un- 
conscionable bargain.  In  some  of  the  English  cases  stress  was  apparently 
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1888        laid  on  the  fact  that  the   security  had  not  been   valued.     Yet  Sir   George 
JUNE  26.     Jessel,  M.  R.,  in   Beynon  v.  Cook    (1)   at  page  392,  after  showing  that  in 

many  instances  in  which  the  Courts  of  equity  applied  the  doctrine  under 

APPEL-  consideration,  the  value  of  the  security  could  not  be  ascertained,  expressly 
LATE  stated  that  "  the  value  [69]  of  the  security  is  not  an  element  for  considera- 
OlVlL.  fci°n-  "  He  saii  at  page  393,  "  The  object  of  the  rule  is  to  prevent  the 

distrees  of  the  reversioner   being  taken  advantage  of,  and  to   protect  him, 

11  A.  57=    according   to    Mr.  Swanston    (2  Sw.  15Qn.)  "  against  the  designs  of  that 

8  A.W.N.    calculating  capacity  which  the  law  constantly  discountenances,  the  distress 

(1888)  296.    frequently   incident   to    the   owners    of    profitable  reversions,    and    the 

improvidence  with  which  men  are  commonly    disposed  to  sacrifice  the 

future  to  the  present.  " 

Lord  Selborne,  L.  C.,  in  Aylesfordv.  Morris  (2'),  having  referred  to 
the  repeal  of  the  usury  laws  and  the  effect  of  the  3-1  Vic.  c.  4  said,  "  These 
changes  of  the  law  have  in  no  degree  whatever  altered  the  onus  probandi 
in  these  cases,  which,  according  to  the  language  of  Lord  Hardwick 
in  Chesterfield  v.  Janssen  (3),  raises  from  the  circumstances  cr  condi- 
tions of  the  parties  contracting,  weakness  on  one  side,  usury  on  the  other, 
as  extortion,  or  advantage  taken  of  that  weakness, — a  presumption  of 
fraud.  Fraud  does  not  here  mean  deceit  or  circumvention  ;  it  means  an 
unconscientious  use  of  the  power  arising  out  of  the  circumstances  or  con- 
ditions ;  and  when  the  relative  position  of  the  parties  is  such  as  prima, 
facie  to  raise  this  presumption,  the  transaction  cannot  stand,  unless  the 
person  claiming  the  benefit  of  it  is  able  to  repeal  the  presumption  by  con- 
trary evidence,  proving  it  to  have  been  in  point  of  fact  fair,  just  and 
reasonable.  "  After  referring  to  some  of  the  considerations  which  had  pre- 
vailed in  cases  in  which  this  doctrine  of  equity  had  been  applied,  he,  at 
page  492,  said,  "  But  the  real  truth  is,  that  the  ordinary  effect  of  all  the- 
circumstances  by  which  these  considerations  are  introduced,  is  to  deliver 
over  the  prodigal  helpless  into  the  hands  of  those  interested  in  taking  ad- 
vantage of  his  weakness ;  and  we  so  arrive  in  every  such  case  at  the  sub- 
stance of  the  conditions  which  throw  the  burden  of  justifying  the 
righteousness  of  the  bargain  upon  the  party  who  claims  the  benefit  on  it. 
How  the  righteousness  of  the  bargain  could,  if  contested,  be  established 
we  find  it  difficult  to  see,  if  the  value  of  the  security  at  the  time 
when  the  bargain  was  made  is  to  be  excluded  from  [70]  considera- 
tion. In  the  case  of  Chesterfield  v.  Janssen  (3)  and  in  Bowes  v.  Heaps 
(4)  the  borrower  had  offered  the  security  to  several  persons  who  had 
rejected  it  as  not  sufficiently  advantageous,  before  it  was  finally  accepted 
by  a  party  against  whom  relief  was  decreed.  Sir  William  Grant,  M.  R., 
in  Bowes  v.  Heaps  (4),  at  p.  119  said,  "  It  is  not  imputed  to  them  (the 
defendants)  that  they  used  any  endeavours  to  prevail  upon  the  plaintiff  to 
enter  into  the  transaction.  They  merely  acceded  to  the  proposal  that 
was  made  to  them.  It  is  not,  however,  every  bargain  which  distress  may 
induce  one  man  to  offer,  that  another  is  at  liberty  to  accept.  The  mere 
absence  of  fraud  does  not  necessarily  decide  upon  the  validity  of  the  trans- 
action ;  as  is  proved  by  many  cases,  from  Banny  v.  Pitt  down  to  Gwynne 
v.  Heaton,  In  the  latter,  Lord  Thurlow  says,  the  defendant  is  not  charged 
with  misleading  the  plaintiff's  judgment  or  tampering  with  his  poverty. 
In  that  case,  too,  as  in  this,  the  bargain  had  been  hawked  about  and  offered 
to  many  persons.  That,  Lord  Thurlow  says,  only  shows  the  distress  of  the 
borrower,"  and  at  the  same  page  Sir  William  Grant  also  said,  "  Ic  would  not, 
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I  think,  be  endured  that  a  money-lender  should  take  from  a  distressed  man 
dealing  for  his  reversionary  interest,  an  engagement)  bo  pay  four  to  one  upon 
the  contingency  of  a  person,  of  the  age  of  twenty-seven  in  perfect  health, 
oub-living  another  of  the  age  of  thirfcy-cwo,  debilitated  by  disease  and  ruined 
in  constitution  by  long  continued  habits  of  intemperance."  After  referring 
to  the  nature  of  the  risk  in  that  case,  Sir  William  Grant,  at  page  120,  said, 
"Allowing  the  risk  to  be  still  considerable,  against  that  must  be  set  the  un- 
usual amount  of  the  stipulated  return.  Combining  the  two  together,  it  seems 
to  me  that  there  is  more  inequality  in  this  bargain  than  existed  in  some  of 
the  oases  in  wnich  the  contract  has  been  set  aside,"  and  he  granted  relief. 

The  resulh  of  the  English  cases  appears  to  be  that  in  dealings  with 
expectant  heirs,  revarsioners  or  remaindermen,  the  fact  that  the  bargain 
was  declined  by  others  as  not  being  sufficiently  advantageous,  does  not 
raise  a  presumption  that  it  was  a  fair  and  reasonable  [71]  bargain  ;  and 
that  until  the  contrary  is  satisfactorily  proved  by  the  party  trying  to  main- 
tain the  bargain,  the  Court  may  presume  that  a  bargain  which  apparently 
provides  in  the  opinion  of  the  Court,  for  an  unusually  high  return  or  for 
an  exceptionally  high  rate  of  interest  is  a  hard  and  unconscionable  bargain 
against  which  relief  should  be  granted.  The  doctrine  of  equity  to  which 
we  are  referring  is,  so  far  as  we  are  aware,  applicable  in  England  only  to 
dealings  with  expectant  heirs,  reversioner  or  remaindermen.  Sir  Gaorge 
Jessel,  M.  B.,  in  Beydon  v.  Cook  (l),  at  p.  392,  said,"  It  has  never  been 
said  a  man  can  be  relieved  because  he  happens  to  be  a  reversioner,  and 
the  money-lender  does  not  know  it,  but  lends  him  money  upon  his  pro- 
missory note  at  usurious  interest.  In  order  to  be  relieved,. he  must  have 
been  trusted  upon  the  credit  of  his  expectation."  Many  of  the  considera- 
tions stated  by  the  earlier  equity  Judges  in  Eaglani  for  the  doctrine  we 
are  considering  do  not  arise  in  cases  such  as  that  which  he  have  to  decide 
here.  We  do  not  gather  from  the  judgments  of  their  Lordships  of  the 
Privy  Council  in  Srimati  Kamini  Sundari  Ghaodhrani  v.  Kali  Prossunno 
Ghose  (2)  that  the  doctrine  which  the  Courts  of  Equity  in  England  have 
applied  to  cases  of  snatching  bargains  with  expectant  heirs,  reversioners  or 
remaindermen,  is  to  be  applied  in  India  to  cases  except  where  it  would 
have  been  applied  in  England  or  except  where  the  cases  is  in  some  way 
analogous  to  a  case  of  snatching  a  bargain  with  an  expectant  heir,  rever- 
sioner or  remainderman,  orexcept  there  is  some  fiduciary  relationship 
between  the  lender  and  the  borrower,  although  there  may  be  no  fraud  or 
undue  influence,  or  except  there  is  incapacity,  such  as  ignorance,  on  the 
part  of  the  borrower  to  appreciate  the  true  effect  of  his  or  her  bargain. 
To  apply  it  to  all  cases  where  the  contracted  return  was  exceptionally 
large  or  the  rate  of  interest  was  high,  would  be  for  the  Judges  to  make 
contracts  for  the  parties  which  they  never  intended  to  make  for  them- 
selves. 

In  our  opinion  Sir  George  Jessel,  M.  R.,  in  Wallis  v.  Smith  (3)  with 
sound  common  sense  said,  "I  have  always  thought,  and  [72]  still  think, 
that  it  is  of  the  utmost  importanceas  regards  contracts  between  adults, 
persons  not  under  disability,  and  at  arm's  length,  that  the  Courts  of  law 
should  maintain  the  performance  of  the  contracts  according  to  the  intention 
of  the  parties  ;  that  they  should  not  overrule  any  clearly  expressed  intention 
on  the  ground  that  Judges  know  the  business  of  the  people  better  than  the 
people  know  it  themselves.  I  am  perfectly  well  aware  that  there  are 
exceptions,  but  they  are  exceptions  of  a  legislative  character." 
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1888  We  have  arrived  at  the  conclusion,  but  we  confess  after  much  doubt 

JUNE  26.    &nd  difficulty,  that  we  may  hold  that  this  is  a  case  to  which  we  may  apply 

the   ruling  of   their  Lordships   of  the  Privy  Council  in  Srimati  Kamini 

APPEL-     Sundari  Chaodhrani  v.  Kali  Prassunno  Ghose   (1)  to    which    we   have 

LATE       referred,  and  which    is   to  be  found  at  pages  225  and  226  of  the  report  of 

CIVIL       'kat  case-     There  was  in  this  case,  so  far  as  we  see,  no  fraud  on  the  part 

'      of  Lala  Punni  Lai  or  the  plaintiff  or  on   the   part   of   the  agents    of   the 

11  A.  57=  defendant.  The  defendant  entered  into  the  contract  with  his  eyes  open 
8  A.W.N.  and  on  the  advice  of  his  legal  advisers,  and  we  doubt  if  he  could  at  that 
(1888)  296.  time,  having  regard  to  the  risks  of  his  litigation,  have  obtained  an  advance 
of  money  on  terms  more  advantageous  to  himself ;  but  that  he  could  not 
have  done  so  is  not  sufficiently  established  by  the  plaintiff,  and  it  was  for 
her  to  leave  our  minds  without  any  reasonable  doubton  the  point.  As 
we  have  pointed  out,  mere  difficulties  in  negotiating  a  bargain,  or  the  fact 
that  the  bargain  was  refused  by  others  as  not  sufficiently  advantageous, 
have  not  been  held  to  prove  that  the  bargain  was  a  fair  and  reasonable 
one  and  not  a  hard  and  unconscionable  bargain  within  the  meaning  of  the 
rule.  Under  the  circumstances  we  find  that  the  bargain  was  a  hard  and 
unconscionable  one,  which  we  ought  not  to  enforce. 

On  the  ground  also  to  which  we  shall  now  refer  we  are  of  opinion  that 
we  should  not  enforce  this  contract.    Gambling  in  litigation  and   what  are 
called  in  England  maintenance  and  champerty  are  unfortunately  only  too 
common  in  this  country.    The  abuses  which  in  1869,  Phear,  J.,  in  his  judg- 
ment in  Grose  v.  [73]  Amirtamayi  Dasi  (2)  stated  to  exist  in  every  Court 
of  Civil  Justice  throughout  Bengal,  unfortunately  exist  at  the  present  day  in 
these  Provinces.  Although  fully  recognising  that  in  India,  as  was  pointed  out 
by  their  Lordships  of  the  Privy  Council  in  Bam  Coomar  Coondoo  v.  Chunder 
Canto  Mookerjee  (3),  "a  fair  agreement  to  supply  funds  to  carry  on  a  suit  in 
consideration   of  having  share  in  the  property,  if  recovered,  ought   not  to 
be  regarded  as  being,  per  se,  opposed  to  public  policy,  their  Lordships  were 
careful  to  add,  "  But  agreements  of  this  kind  ought  to  be  carefully  watched 
and  when  found  to  be  extortionate  and  unconscionable,  so  as  to  be  inequit- 
able  against  the  party,  or  to   be  made,  not    with  the  bona  fide    object  of 
assisting  a  claim  believed  to  be  just,  and  of  obtaining  a  reasonable  recom- 
pense therefor,  but  for  improper   objects,    as  for  the  purpose  of  gambling 
in  litigation  or  of  injuring  and  oppressing  others  by  abetting  and  encourag- 
ing unrighteous   suits,  so  as  to  be  contrary  to  public   policy,  effect  ought 
not  to  be  given  to  them."    Now  in  this  case  it   appears  to  us  that  if  Lala 
Punni  Lai  or  the  plaintiff    believed  the    defendant's    claim    have  been  a 
just  one  or  one  in  which  there  were  not  long  odds    against  his  chance  of 
success,  Es.   25,000,  in  the  event  of  success  for  an  advance  of    Es.  3,700 
could  not  be  and  could  not  have  been  considered  by  them  or  either  of  them 
to  be  a  reasonable  recompense.     On  the  other  hand,  if  Es.  25,000  were  or 
were  considered  to  be  a  reasonable  recompense  in  the  event  of  success  for 
an  advance  of  Es.  3,700,  it  could  only  be  on  the  ground  that  the  plaintiff's 
claim  was  of  such  a  highly  speculative  character  as  to  make  the  odds  long 
against  his  chances   of  success  and  the  transaction   one  of  gambling  in 
litigation.     In  either  view,  we  are  of  opinion  that  to  enforce  such  a  con- 
tract as  that  in  this  case  would  be  against  public  policy,  as  it    would    be 
only  to  encourage  parties  not   interested  in    a  litigation  to  assist,  for  their 
own  private    purposes,    a  litigant    to  pursue  a    litigation   in  the    success 
of   which  on  the  basis   of  a  just   claim  they  did    not  honestly  believe 


(1)  12  M.I. A.  215. 


(2)  4  B.L.R.  1. 
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or   for  their  assistance   in  which    they  required  an  unreasonably  large       1888 
recompense.  JUNE  26. 

[74]   Although  we  are  of  opinion  that    we  should  not  enforce  the 
contract  in  this  case  by  decreeing  the  plaintiff's   claim  for  Rs.  25,000,  we     APPEL- 
are  also  of  opinion  that  we  should  give,  as   we   now  do,  the  plaintiff  a       LATE 
decree  for  the  amount  actually  advanced  with  simple  Interest  at  the  rate      CIVIL. 

of  20  per  cent,  per  annum  from  the  date  of  the  bond,  that  is    to  say,  from        ' 

the  lOtih  December,   1878,  to  the  date  of  this  dearee  with  proportionate  11  A.  57  = 
costs  of  suit  and  of  the  plaintiff's  appeal  and  with  interest  at  the  rate  of     8A.B.N. 
6  per  cent,  per  annum  on  the  amount  of  such  advance,  interest,  and  costs,    (1888)  296. 
from  the   date  of  this  decree  until  payment.     The  defendant's  appeal  is 
dismissed  with  costs    and  the  plaintiff's  appeal  is  allowed  to  the  extent 
above  indicated  with  proportionate  costs.     We  have  allowed  interest  at 
the  rate  of  20  per  cent,  per  annum  as  that  is  not  an  unusual  rate  in  these 
Provinces  where  there  is  no  security  or  but  a  doubtful  security. 

Appeal  allowed  in  part. 


11  A.  7J  =  8  A.W.N.  (1888)  279. 
APPELLATE   CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Tyrrell. 


JANGI  NATH  AND  OTHERS  (Plaintiffs)  v.  PHUNDO  AND  ANOTHER 
(Defendants)*     [10th  July,  1888.] 

Civil  Procedure  Code,  as.  244,  283 — Decree  against  mortgagor  for  mortgage-money^and 
directing  sale  of  mortgaged  property  as  against  him  and  a  third  party— Attachment 
of  other  property  in  possession  of  third  party  as  that  of  ihe  mortgagor — Claim  by 
third  party  to  ownership  of  such  property— Suit  by  decree-holder  to  establish  mort- 
gager's right  to  property. 

In  a  suit  upon  a  hypothecation-bond,  a  third  party  was  made  defendant,  as 
she  claimed  the  hypothecated  property.  The  mortgagee  obtained  a  decree  for 
recovery  of  the  amount  of  the  bond,  and  for  enforcement  of  the  mortgage.  In 
execution  of  the  decree  the  debt  not  being  satisfied  by  sale  of  the  mortgaged 
property,  the  decree-holder,  caused  certain  other  immoveable  property  in  the 
possession  of  the  third  party  to  be  attached.  She  objected  to  the  attachment  on 
the  ground  that  this  property  was  her  own,  and  was  not  liable  to  sale  in  execu- 
tion of  the  decree.  The  objection  was  allowed,  and  the  decree-holder  then  sued 
for  a  declaration  that  the  property  belonged  to  the  mortgagor  judgment-debtor, 
and  was  liable  to  attachment  and  sale  in  execution  of  the  decree. 

[79]  Held  that  as  no  claim  in  the  former  suit  was  made  against  the  objector 
personally  or  in  a  representative  character,  but,  as  regards  her,  the  only  claim 
was  virtually  for  a  declaration  that  she  was  not  entitled  to  the  hypothecated  pro- 
perty, the  decree  affected  her  only  so  far  as  it  negatived  her  alleged  interest  in  that 
property,  and,  so  far  as  it  was  sought  to  be  enforced  against  other  property,  she 
was  a  stranger  to  that  suit,  and  her  objection  must  be  taken  to  have  been  decided 
under  ss.  278  and  280  of  the  Oivil  Procedure  Code,  and  the  present  suit  was 
rightly  brought  under  s.  283  and  WAS  not  barred  by  s.  244.  Kamezhwar 
Pershad  v.  Run  Bahadur  Singh  (1)  referred  to.  Mulmantri  v.  Ashfak  AhmadW 
and  Nimba  Harishet  v.  Sitaram  Praji  (3)  distinguished. 

[Diss.,  15  C.P.L.R.  106  (111)  ;  P.,  18  A.  52  (53)  =  15  A.W.N.  153  5  App.,  23IA,  346 
(351)  =  21  A.W.N.  97  ;  R.,  6  C.W.N.  10  (12)  =  30  0.  134  ;  15  M.  C.  C.  R.  :247 
(249).] 


*  First  Appeal,  No.  85  of  18S6,  from  a  decree  of  Maalvi  Muhammad  Said  Khan, 
Subordinate  Judge  of  Agra,  dated  the  14th  November,  1885. 

(1)  12  G.  458.  (2)  9  A.  605.  (3)  9  B.  458. 
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1888  THE  facts  of  this  case  were  as  follows  :— On  the  13th  February,  1876, 

JULY  10,    Bhika  Mai,  styling  himself  son  of  Dwarka  Das  and  proprietor  of  the  firm 

of  Dwarka  Das  Bhika  Mai,  executed  an  instrument  in  favour  of  Babu 

APPEL-     Baijnatb,  whereby  he  promised  to  pay  Es.   15,000  to  the  latter,  and  mort- 

LATE       gaged  certain  immoveable  property  as  security  for  the  payment  of  the 

CIVIL       money.     In  July,  1882,  Baijnath  brought  a  suit  on  this  instrument  against 

'  Bhika  Mai,  styling  him  the  "  adopted  son  "  of  Dwarka  Das,  and  against 

11  A.  74=    Musammat  Phundo,  widow  of  Dwarka,  Das.     In  this  suit  Baijnath  claimed 

8  A  W.N.    to  recover  the  money  due  under  the  instrument  from  Bhika  Mai  personal- 

(1888)   273   ly,  and  by  the  sale  of  the  mortgaged  property,  "  by  enforcement  of  lien  as 

against  both  defendants."      He  stated  in  the  plaint  in  this  suit,  with 

reference  to  Musammat  Phundo,  as  follows  : — "As  the  defendant  No.   2 

now   declares  herself  proprietor  of  the  whole  property,  she  has  also  been 

impleaded,    although    she   has   no   right  to  the  property,   and  defendant 

No.  1  (Bhika  Mai)  is  the  owner  of  the  property  and  of  the  share  of  Dwarka 

Das,  because  he  was  his  own  brother  and  was  adopted  by  him,  and  he  is 

a  proprietor  by  right  of  inheritance." 

The  plaintiff's  contention  in  this  suit  was  that  Bbika  Mai,  step-bro- 
ther of  Dwarka  Das,  was  his  adopted  son  and  sole  heir,  and  had  inherited 
the  mortgaged  property  from  Dwarka  Das.  Musammat  Phundo  contended 
that  Bhika  Mai  was  not  the  adopted  son  of  Dwarka  Das  ;  'that  the  mort- 
gaged property  was  the  separate  property  of  her  husband,  to  which  she 
bad  succeeded,  and  that  Bhika  [76]  Mai  had  no  authority  to  mortgage 
the  property,  and  it  was  not  liable  to  the  plaintiff  Baijnath's  claim.  On 
the  17th  January,  1883,  Baijnath  obtained  a  decree  in  this  suit  for  the 
recovery  of  the  money  claimed  from  Bhika  Mai,  and  for  enforcement  of  the 
mortgage  contained  in  the  instrument  of  the  13th  February,  1876. 

The  mortgaged  property  having  been  sold,  and  the  mortgage-debt  not 
being  satisfied,  Baijnath  caused  certain  immoveable  property  in  the  posses- 
sion of  Musammat  Phundo  to  be  attached  in  the  execution  of  the  decree  as 
the  property  of  Bhika  Mai.  Musammat  Phundo  objected  to  the  attachment, 
alleging  that  she  had  inherited  the  property  from  her  deceased  husbamd, 
Dwarka  Das.  and  it  was  not  liable  to  be  attached  and  sold  in  execution  of 
Baijnath's  decree  against  Bhika  Mai.  This  objection  was  allowed  by  the 
Court  executing  the  decree  on  the  13th  March,  1885.  In  May,  1885, 
Baijnath  brought  the  present  suit  against  Musammat  Phundo  and  Bhika 
Mai,  in  which  he  claimed  a  declaration  that  the  property  belonged  to  Bhika 
Mai,  and  was  liable  to  attachment  and  sale  in  execution  of  his  decree. 

The  Court  of  first  instance  (Subordinate  Judge  of  Agra)  held  that 
the  suit  was  barred  by  the  provisions  of  s.  244  of  the  Civil  Procedure 
Code,  and  dismissed  it. 

The  representatives  of  Baijnatb,  who  bad  died,  preferred  this   appeal. 

Mr.  C.  H.  Hill  and  Pandit  Sundar  Lai,  for  the  appellants. 

Mr.  Dwarka  Nath  Banerji  and  Babu  Jogindra  Nath  Chaudhri,  for 
the  respondents. 

JUDGMENT. 

EDGE,  C.  J. — In  this  action  the  plaintiff  claims  a  declaration  that  the 
property  alleged  by  Musammat  Phundo  to  be  her  own  property  is  liable 
to  attachment  and  sale  under  a  decree  obtained  by  the  plaintiff  in  a  previous 
action.  In  the  previous  action  the  plaintiff  sued  one  Bhika  Mai  on  a 
hypothecation-bond,  claiming,  among  other  things,  enforcement  of  lien  by 
sale.  Musammat  Phundo  was  made  a  party  to  that  action  as  a  defendant 
because  she  [77]  claimed  the  hypothecated  property.  The  main  issue  in 
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that  action  was  whether  the  hypothecated  property  was  Bhika  Mai's. 
The  decree  in  that  action  was  against  Bhika  Mai  personally  and  for  sale  of 
the  property  hypothecated.  In  that  action  a  decree  was  given  against 
Bhika  Mai  personally,  and  Musammat  Phundo  was  interested  simply  and 
solely  in  respect  of  her  claim  to  the  hypothecated  property,  and  she  was 
made  a  defendant  solely  to  prevent  her  disputing  the  plaintiff's  right  to  sell 
the  property.  The  hypothecated  property  was  sold  under  the  decree  in 
that  action,  and  thereupon  the  plaintiff  proceeded  to  attach  and  sell  the  pro- 
perty involved  in  this  action,  alleging  that  the  property  was  the  property 
of  Bhika  Mai.  The  property  in  question  formed  no  part  of  the  hypothe- 
cated property  affected  by  the  first  decree.  Musammat  Phundo  objected 
in  the  execution  department.  Her  objection  was  allowed,  and  the 
property  was  released  from  attachment.  On  that  the  present  action  was 
brought.  The  Court  below  dismissed  the  claim  on  the  ground  that 
s.  244,  Civil  Procedure  Code,  applied. 

It  is  argued  before  us  on  behalf  of  the  respondent  that,  as  Musammat 
Phundo  was  a  party  to  the  previous  suit,  the  question  here  was  one  which 
arose  between  the  parties  to  the  suit  in  which  the  decree  was  passed,  and 
related  to  the  execution  or  satisfaction  of  the  decree,  within  the  meaning 
of  s.  244,  Civil  Procedure  Code.  Now  that  decree,  as  I  have  said,  affected 
Musammat  Phundo  or  any  interest  of  hers  only  so  far  as  it  negatived  her 
alleged  interest  in  the  hypothecated  property.  In  that  action  no  claim 
was  made  against  her  personally  or  in  a  representative  capacity.  The  only 
claim,  so  far  as  she  was  concerned,  was  what  amounted  to  a  claim  for  a 
declaration  that  she  was  not  entitled  to  the  hypothecated  property. 

I  am  consequently  of  opinion  that  so  far  as  the  decree  was  sought  to 
be  enforced  against  property  other  than  the  hypothecated  property, 
Musammat  Phundo  was  a  stranger  to  the  action,  and  her  objection  is  to 
be  looked  at  as  having  been  decided  under  ss.  278  and  280,  Civil  Proce- 
dure Code.  The  present  action  was  therefore  rightly  brought  under 
s.  283,  Civil  Procedure  Code. 

[78]  I  think  the  decision  in  Rameshwar  Pershad  v.  Run  Bahadur 
Singh  (1)  is  based  on  a  correct  view  of  the  law  and  supports  the  view, 
which  I  take.  The  case  cited  by  the  respondent,  Mulmantri  v.  Ashfak 
Ahmad  (2)  and  the  case  of  Nimba  Harishet  v.  Sitaram  Paraji(3)&re 
clearly  distinguishable. 

The  appeal  will  be  allowed,  and  the  case  will  come  on  at  a  later 
date.  All  the  records  of  which  Mr.  Ghaudhri  and  Pandit  Sundar  Lai  will 
give  lists  to  the  office,  will  be  sent  for. 

TYRRELL,  J. — I  concur  with  the  view  expressed  by  the  learned  Chief 
Justice.  It  appears  to  me  that  the  Court  below  has  taken  an  erroneous 
view  of  the  import  of  the  plaintiff's  pleadings  in  the  former  case.  It  is 
true  that  in  that  case  the  plaintiff  said,  "As  the  defendant  No.  2  now 
declares  herself  proprietor  of  the  whole- property,  she  has  also  been  implead- 
ed,  although  she  has  no  right  to  the  property,  and  defendant  No.  1  is  the 
owner  of  the  property  and  of  the  share  of  Dwarka  Das,  because  he 
was  his  own  brother,  and  was  also  adopted  by  him,  and  he  is  a  proprietor 
by  right  of  inheritance."  These  words,  no  doubt,  seem,  to  refer  to  the 
whole  of  the  property  of  the  firm  of  Dwarka  Das  Bbika  Mai,  but  it  is 
obvious,  on  a  closer  inquiry,  that  the  plaintiff's  meaning  was  that 
Musammat  Phundo's  pretensions  were  such  as  to  raise  a  question  of  right 


1888 
JULY  10. 

APPEL- 
LATE 
CIVIL. 

11  A-  74  = 

8  A.W.N. 
'1888) 275. 


(1)  13  C.  468. 


(a)  9  A.  605. 
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1888        on  her  part  in  hypothecated  property  which  was  the  sole  subject  of  that 
JULY  10.    suit,  and  therefore   that   she   was   interested   in  the  issue  to  be  raised  in 

respect  of  that  hypothecated  property  and  it  only. 
APPEL-  When  the  appeal  came  on  again  for  hearing,  the  Court  (EDGE,  C.  J., 

LATE       and  TYRRELL.  J.)  remanded  the  case  for  re-trial.- 

Cause  remanded. 


11  A.  74  = 

8  A.W.N, 

(1888)  273.  11  A-  79  =  8  A'W  N    (1888)  289  =  13  Ind.  Jur.  198. 

[79]  APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Straight. 


QUEEN-EMPRESS  v.  GANGA  CHARAN.     [23rd  November,  1888.] 

Accomplice — Tender  of  pardon,  effect  of— Subsequmt  trial  of  accomplice  for  connected 
offences — Criminal  Procedare  Code,  ss.  337,  339. 

A  prisiner  charged  before  a  Magistrate  at  Benares  with  offences  punishable 
under  ss.  471,  472  and  474  of  the  Penal  Code, made  a  confession  to  the  Magistrate 
in  respect  of  those  oSences.  He  was  then  sent  in  custody  to  Calcutta,  and  was 
there,  together  with  other  persons,  charged  before  a  Magistrate  with  offences 
punishable  under  ss.  467,  473  and  475.  The  conduct  to  which  these  charges 
related  was  closely  connected  and  mixed  up  with  that  to  which  the  charges  first- 
mentioned  had  reference.  Under  s.  337  of  the  Criminal  Procedure  Code,  the 
Magistrate  at  Calcutta  tendered  a  pardon  to  the  prisoner  upon  the  conditions 
specified  in  that  section,  and  the  prisoner  accepted  the  pardon,  and  gave  evdinoe 
for  the  prosecution.  The  Magistrate  held  that  this  evdinoe  was  not  sufficiently 
corroborated,  and  accordingly  discharged  all  the  accused,  but  the  pardon  was 
not  withdrawn,  and  there  was  nothing  to  show  that  the  Magistrate  was  dis- 
satisfied with  the  prisoner's  statements  or  considered  that  he  had  not  complied 
with  the  conditions  on  which  the  pardon  was  tendered.  Subsequently  the  prisoner 
was  committed  by  the  Magistrate  of  Benares  for  trial  before  the  Court  of 
Sessions  upon  the  charges  under  ss,  471,  472  and  474  of  the  Penal  Code.  Ho 
pleaded  not  guilty,  but  did  not  in  terms  plead  the  pardon  as  a  bar  to  the  trial, 
though  he  made  some  reference  to  the  subject  ;  and  the  Sessions  Judge  having 
made  a  brief  inquiry  as  to  the  proceedings  at  Calcutta,  came  to  the  oonolusion 
that  there  was  no  sufficient  proof  of  any  conditional  pardon,  and  convicted 
and  sentenced  the  accused- 

Held  that  by  the  terms  of  the  conditional  pardon  granted  to  the  accused  by  the 
Calcutta  Magistrate,  the  conditions  of  which  were  satisfied  as  was  shown  by  its 
never  having  been  withdrawn,  the  accused  was  protected  from  trial  at  Benares 
in  respect  cf  the  offences  under  ss.  471,  472  and  474,  and  was  not  liable  to  be 
proceeded  against  in  respect  of  them,  and  that  the  trial  and  conviction  were 
therefore  illegal. 

Although  s.  337  of  the  Criminal  Procedure  Code  does  not  in  terms  cover  a  case 
where  a  Magistrate  holding  a  preliminary  inquiry  for  committal  against  several 
persons,  tenders  a  conditional  pardon  to  one  of  them,  examines  him  as  a  witness. 
and  subsequently  discharges  all  the  accused  for  want  of  a  prima  facie  case  against 
them,  the  words  "  every  person  accepting  a  tender  under  this  section  shall  be 
examined  as  a  witness  in  the  case"  mean  that  for  all  purposes  (subject  to  failure 
to  satisfy  the  conditions  of  the  pardon  as  provided  for  by  s.  339)  such  a  person 
ceasea  to  be  triable  for  the  offence  or  offences  under  inquiry  or  (with  reference  to 
s.  339  for  "any  other  offence  of  which  he  appears  to  have  been  guilty  in  connec- 
tion with  the  same  matter,"  [80]  while  making  "  a  full  and  true  disclosure  of 
the  whole  of  the  circumstances  within  his  knowledge  relative  to  the  offences" 
directly  under  inquiry.  The  words  last  quoted  refer  to  the  importance,  when  a 
pardon  is  tendered,  of  encouraging  the  approver  to  give  the  fullest  details,  BO 
that  points  may  be  found  in  his  evidence  which  may  be  capable  of  oorroboration. 
The  question  of  how  far  the  pardon  protects  him,  and  what  portion  of  it  should 
not  protect  him,  ought  not  to  be  treated  in  a  narrow  spirit. 
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THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of  1888 

Straight,  J.  Nov.  aa. 

Mr.  Dwarka  Nath  Banerji  and  Babu  Jogindhro  Nath  Chaudhri  for 

the  appellant.  APPEL- 

The  Public  Prosecutor  (Mr.  G.  E.  A.  Ross)  for  the   Crown.  LATE 

JUDGMENT.  CIVIL. 

STRAIGHT,  J. — The  facts  material  to  the  determination  of  the  main    n  A.  79  = 
question  raised  by  this  appeal  are  as  follows  : — On  the  night  of  the  29th     g  A.W  N. 
January  last  the  appellant  was  arrested  at  Benares  for  uttering  some  for-  (1888)  289  = 
ged  five-rupee  currency  notes  to  a  tradesman  in  thechauk  at  Benares,  and  13  ind.  jur. 
immediately  after,  the  house  at  which  he  was  stopping  in  Bengali  Tolah        193. 
in  that  city  was  searched,  and  two  tin    boxes  were  found,  in  one  of  which 
were  seven  hundred  unnumbered  counterfeit  currency  notes  of  Rs.  5  each, 
and  one  separate  numbered  note  for  a  like  amount,  as  also  six  dies  mark- 
ed with  numbers  for  stamping.     On  the  same  day  She  appellant  was  taken 
before  Mr.  Adams,  the  District  Magistrate,  to  whom  he  made  the  following 
statement:— "  These  notes   (Rs.  5— E.  74-80909,  March,    1884,  and  the 
others  without  numbers),  were   found  in  my  possession  in  my  box,  which 
was  in  my  house,  which  I  rented  in  Bengali  Tolah.     This  note  for  Rs.  5 
(M.  R.  74-80915)    was  given  by    me  last   night  to  a  Bazaz  in  the  Dalka 
Mandavi.     These  three  notes  (80302,  80926,  80929)  were  given  by  me  to 
Fazlu,  shopkeeper   of  Char  Mihman,    yesterday  night  in   payment  for  a 
time-piece,  a   pair  of   socks,  a  bottle  of  scent,  and  two  pocket-knives.     I 
got    Rs.  2    or  Rs.  2-8  (I    forget   which)  cash  in  change.     The  six  types 
produced    were,   found  with    the  notes  in  the  box    in  my  house.     I  and 
others  made  the  plates  for  these  notes  and  printed  them.     I  engraved  the 
plates,  being  a  seal  engraver   by   trade.     I  made  the  several  plates  at  my 
home  in  [81]  Andul.     The  notes  were  printed  by  Mahandar  Nath  Bhat- 
tacbarji  of  Andul.     They  were  printed  in  his  house  by  him  and  by  his  son 
Suresh  Chandar,  and  Kali  Kumar  Pal,  and  myself.  Suresh  Chandar  and  his 
Bahnoi,  also  named    Suresh    Chandar,    got  the  Press  from  Calcutta  from 
Tantania,  Cornwallis  Street,  Calcutta.     They  paid  Rs.  125,  I  think  for  it. 
Suresh  Chandar,  son  of    Mahandar  Nath,  and  I  bought  the  copper  plates 
in  Calcutta  in  the  Bara  Bazaar.     Mahandar  Nath  paid  me  Rs.  20  a  month 
to  do  the  work  with    the  condition  that  he  and  I  were  each  to  have   half 
the  notes  made.     Kali    Kumar  Pal  gave  some  money  to  Mahandar  Nath 
for  the  expenses  of  the  Press.     We  printed  1,300  or  1,400  notes  for  Rs.  5 
each.     Mahandar  Nath's    son-in-law,  Suresh  Chandar,    without  letting 
us  know,  passed  some  of  the  notes  in  Andul  ;  passed  some  twenty  or  thirty 
or  so,  and  the  matter  was  blown  upon  and  the  police  came  from   Howrah 
or  Calcutta.     Then    Mahandar  Nath  said   we  would  print  no  more  there 
but   would  do  so  in    Calcutta.     He  took   possession   of  the  notes  and  the 
plates,  and  would  give  me  nothing.     I  said  I  would  inform  if  he  gave  me 
nothing.     Then  he  gave  me  a  thousand  notes,  or  it  may  have  been    less. 
He  gave  me  notes  without  number  like  these  produced.     I  made  the  types 
produced  myself,  they   are  not  good  ones.     The  good  ones  were  kept  by 
Mahandar  Nath.     It  is  a    year  since  we    began  this  work.    I  have  not 
made  any  others.     I  and  Suresh  Chandar  (son  of  Mahandar  Nath)  bought 
the  paper  at  a  shop  in  China  Bazar,  which  I  can  point  out,     I  heard  that 
two  men  were  convicted  in  the  High  Court  at  Calcutta  of  forging  ten-rupee 
notes,  and    sentenced  to  ten   or  twelve  years'  imprisonment.     We  made 
five-rupee  notes  because    Mahandar  Nath   said  it  was  easy  to  pass   them. 
He  gave  me  the  notes  last  Katik,   and  I  left  Andul  only  last  Wednesday. 
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1888        I  was  afraid  to  pass  them  before.     I  did  not  pass  any  of  the  cotes  except 

Nov.  23.     at  Benares.     I  have   passed  some  twenty  or  thirty  of  the   notes  since  I 

arrived  here  on  Friday.     I  did  not  go  to  Magh  Mela  at  Allahabad.     This 

APPEL-     note  produced    (R.  74-80505)  sent  from    Allahabad  by  the  police,  looks 

LATE       like  one  of  our  printing,   but  I  cannot  say  for  certain.     Mahandar  Nath 

CiVIL       Bhattacharji   is  of  fairish  complexion  (wheat  colour),  about    forty   [82] 

'      or  forty-five  years  of  age,    of    average  height  and  middling  figure,  with 

10  A-  79=    moustache  but  not  a  beard.     Sureah  Chandar,  his  son,  is    about    twenty 

8AW.N.     or  twenty-two   years  of  age,  of  the  some   complexion,  about  my  height, 

(1888)289-=  five  feet  five  inches  or  five  feet  six'inches,  middling  figure,  wears  a  small 

13  Ind.  Jur.  beard,  but  he  may  have  shaved  it.     Suresh  Cbandar,  his  son-in-law,  is 

193.        fair  (gore  rung),  age  about  twenty-nine  or  thirty,  without  a  beard,  and  of 

average  height   and   thin  figure,  wears  a  moustache.     Kali  Kumar  Pal  is 

of  the  complexion  of  Mahandar  Natb,  age  about  forty  years,  shorter  than 

I  am,  middling  figure,  with  a  moustache  only.     When  I  left  Andul   I  had 

not  seen   Mahandar  Nath    and  the  others  for   about  ten  or  twelve    days. 

The    engraving  tools  were    thrown   into  the  Ganges.     The  engraving  of 

the  plates    was    delayed  by    my  illness,    which  made  Mahandar  Nath 

angry.     The  silver  anklets  produced  are  mine.  I  bought  them  in  Benares 

in  the  Chauk  yesterday  or  the   day  before.     I  paid  for    them  with  some 

of  my  notes  and  Rs.  25  cash.     The  cash    produced  Rs.  74-12,  I  brought 

part  from  Calcutta  and  part  is   change  received  here  for  notes.     I  learnt 

the  trade  of  seal  engraving  ten  or  twelve  years  ago  but  never  before  forged 

notes.     Mahandar  Nath's  son,  Suresh  Chandar,  came  to  me  and  said  :- 

You  are  poor,  if  you  do  this  we  shall  all  get  rich." 

This  confession  was  certified  according  to  law  by  Mr.  Adams,  and  on 
the  same  date  he  passed  the  following  order: — "The  accused,  Ganga 
Cbaran  Cbatterji,  is  charged  with  an  offence  under  ss.  465,  467  and  468, 
Indian  Penal  Code,  and  also  417,  Indian  Penal  Code.  He  is  also  liable 
under  s.  472,  Indian  Penal  Code.  Information  will  be  given  to  the 
Calcutta  Police,  but  in  the  meantime  he  may  be  put  on  his  trial  here 
for  cheating,  s.  417,  Indian  Penal  Code.  Case  made  over  to  Mr.  McLean, 
Joint  Magistrate."  Information  was,  as  directed,  sent  to  the  Cal- 
cutta Police,  and  on  the  3rd  of  February,  Mabandar  Nath  Bhattacharji 
and  Surendro  Nath  Bhattacharji  and  on  a  subsequent  date,  Suresh 
Chandar  Mukerji  and  Kali  Kumar  Pal,  were  arrested  by  them.  On  the 
12th  of  February,  the  appellant  was  sent  to  Calcutta  in  charge  of  the 
Police  Sub-Inspector,  arriving  there  on  the  13tb.  On  the  17th  of 
February,  the  four  persons  I  have  mentioned  above,  along  with  the 
[83]  appellant,  were  brought  before  a  Calcutta  Magistrate  upon  charges 
under  ss.  467,  473  and  475,  Indian  Penal  Code,  and  upon  the  same  date 
the  Inspector  of  Police  conducting  the  prosection  filed  the  following 
application  : — 

"To  the  Magistrate  of  Howrah — Empress  versus  Mahandar  Nath 
Bhattacharji  and  others  ;  charge  under  ss.  467,  473  and  475,  Indian 
Penal  Code.  As  there  is  no  sufficient  evidence  obtained  in  the  case  to 
warrant  the  conviction  of  the  four  accused  persons  named,  I  under  instruc- 
tions on  behalf  of  Government,  pray  that  accused  Ganga  Charan  Chatterji 
be  offered  a  pardon  and  made  Queen's  evidence,  I  have,  &o.,  Signed  Ram 
Krishto  Rai,  Inspector  of  Police."  Thereupon  the  Magistrate  made  the 
following  order :  — "  Whereas  it  has  been  brought  to  my  notice  that  in 
this  case  there  is  no  sufficient  evidence  to  proceed  with  the  case  of 
Empress  versus  Mahandar  Nath  Bhattacharji,  Surendra  Nath  Bhatta- 
charji, Suresh  Chandra  Mukerji,  and  Kali  Kumar  Pal,  under  ss.  467, 473 
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and  475,  unless  the  evidence  of  Ganga  Cbaran  Chatterji,   an   accused  in       1888 
dock,  is  recorded.     As  the  offences  under  all  these  sections  are  triable     Nov.  23. 
exclusively  by  the  Court  of  Session,  I  direct,  under  the  power  vested  in 
me   by    s.  337,  Criminal  Procedure  Code,  a  pardon  to  the  said  Ganga    APPEL- 
Charan  Cbatterji,  on  condition  of  his  making  a  full  and  true  disclosure  of       LATE 
the  whole  of  the  circumstances  within  his  knowledge  relative  to  the  offences  CRIMINAL 

committed  under  ss.  467,  473  and  475,  Indian  Penal  Code,  and  to  every        

other  person  concerned,  whether  as  principal  or  abettor  in  the  commis-    111.79  = 
sion  thereof.     Signed  C.  N.  Banerji,  First-Class    Magistrate.— The  17th    8  A.W  N. 
February,  1888.  (1888)  289  = 

"  Bead  and  explained  to  Ganga  Cbaran  Cbatterji,  who  accepts  the  13  Ind.  Jar. 
pardon  on  the  condition  stated  in  the  above  order.     It  has  been  further        193. 
explained  to  him  that,  unless  be  makes  a  full  and  true  disclosure,  the 
pardon  is  liable  to  ba  withdrawn  and  will  be  withdrawn." 

This  was  also  signed  by  the  Magistrate  and  by  the  appellant.  Upon 
the  same  day  the  appellant,  having  been  removed  from  the  dock,  was 
placed  in  the  witness-box  as  a  witness  for  the  prosecu-[84]tion,  and  he 
made  a  long  and  detailed  deposition,  fully  disclosing  the  parts  he  and  the 
four  accused  had  played  in  purchasing  the  implements  and  materials  with 
which  to  forge  the  notes ;  in  forging  them  and  in  disposing  of  them,  and 
in  the  latter  connection  he  said  : — "  A  portion  of  these  forged  notes  I 
took  to  Benares,  but  they  were  without  numbers.  I  put  on  the  numbers 
on  those  notes  at  Benares  tho  very  night  I  reached  there.  I  put  the 
numbers  with  my  own  bands.  I  passed  four  notes  the  day  following, 
buying  a  silver  necklet.  This  was  in  part  payment.  After  passing  sixteen 
notes  I  was  arrested  through  tho  instrumentality  of  a  shopkeeper  where 
I  had  gone  to  purchase  four  gold  mohurs.  I  did  the  engraving  during  the 
day.  The  notes  would  be  printed  at  times  in  the  day  and  at  dead  of  night, 
and  at  times  about  2  A.M.  The  notes  were  given  by  Mabandar  Nath 
accused.  I  had  threatened  to  disclose  the  matter  if  I  were  not  paid  my 
share  for  labour."  Tnereis  nothing  whatever  to  show  that  the  Magistrate 
was  dissatisfied  with  the  statements  made  by  the  appellant,  or  considered 
that  he  had  not  complied  "  with  the  conditions  on  which  the  tender  was 
made  ;"  on  the  contrary  I  must  take  it,  in  the  absence  of  any  withdrawal  of 
the  pardon,  that  it  remained,  and  remains,  in  full  force  and  effect  for  what  it 
is  worth.  On  the  9th  March  the  Calcutta  Magistrate,  holding  there  was 
no  sufficient  corroboration  of  the  evidence  given  by  the  appellant,  dischar- 
ged the  four  accused  before  him.  Meanwhile  proceedings  had  been  car- 
ried on,  commencing  on  the  21st  February,  against  the  appellant  in  the 
Court  of  the  Joint  Magistrate  at  Benares  for  offences  under  ss.  420,  474, 
472  and  471,  Indian  Penal  Code,  and  on  the  10th  March  he  was  com- 
mitted to  take  his  trial  before  the  Court  of  Session.  He  was  then  put  on  his 
trial  on  the  4th  April  and  pleaded  not  guilty,  being  defended  by  a  pleader, 
and  in  passing  it  must  be  noted  that  at  the  outset  of  the  proceedings  no 
plea  in  bar  of  the  trial  was  raised  on  the  ground  of  the  pardon  given  by  the 
Calcutta  Magistrate.  At  the  close  of  the  evidence  for  the  prosecution, 
however,  the  appellant  did  say  :  "  I  was  examined  at  Howrah.  There  was 
a  Bengali  Magistrate.  He  read  over  something  from  a  paper.  He  said 
as  a  witness  for  the  Queen.  I  don't  remember  any  more." 

[85]  "  Q. — Did  the  Magistrate  make  any  promise  to  you  ? 

"4, — The  police  said  they  would  get  me  off.  The  Magistrate  did 
not." 

The  learned  Judge  then  recalled  the  Police  Sub-Inspector,  Ganesh 
Pra&ad,  and  he  stated  :  "  I  took  the  prisoner  to  Howrah.  He  was  produced 
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1888      before  the  Daputy  Magistrate  there  and  I  beard  that  he  was  given  the 
Nov.  23.     oatb,  and  that  his  deposition  was  taken.     I  was  not  in  the  Court  when  his 

examination  was  begun,  but  was  towards  its  close.     The  Magistrate,  when 

APPEL-      his  examination  was  closet,  simply  told  me  to  take  him  away.     I  first  took 

LATE       him  before  the  Superintendent  of  Police  of  Howrah.     The  Suprintendenb 

CRIMINAL.  took  nim  D8fore  the  Deputy  Magistrate.     The  case  was  not  finished.     I 

took  the  prisoner  away  from  Howrah  and  I  do  not   know  what  has  been 

11  A.  79=   the  result."     Upon  this  matter  the  learned  Judge  remarks  :    "  From  what 
8  A.W.N.    was  mentioned  orally  in  Court  I  thought  it  better  to  make  a  brief  enquiry 
(1888)289=  as    to    what  happened  when  the    prisoner  was  taken  in  police  charge  to 
13  Ind.  Jar.  Howrah.     I  see  no  sufficient  reason  for  holding  or  reasonably   suspecting 
193.         that  he  was  given  a  conditional  pardon  there."    In  the  result  the  appellant 
was  convicted  under  ss.  474,  472  and  471,  Indian  -Penal  Code,  and  sen- 
tenced to  two  years'  rigorous  imprisonment  under  s.  474  ;  one  year  under 
a.  472,  and  five  years  under  s.  471. 

He  now  appeals  to  this  Court,  and  the  main,  and  indeed  the  only, 
ground  seriously  urged  on  his  behalf  is  that  "  as  he  had  previously  received 
a  full  and  complete  pardon  as  an  approver,  the  present  trial  and  the  sentence 
passed  are  illegal."  When  the  case  came  before  me  on  the  4th  of  August, 
I  directed  the  Registrar  to  apply  to  the  Calcutta  High  Court  to  sanction 
the  record  of  the  Howrab  Magistrate  being  sent  to  this  Court,  and  such 
sanction  was  at  once  granted,  and  I  have  had  an  opportunity  of  perusing 
the  whole  of  his  proceedings.  It  is  true  that  the  charges  on  which  the 
appellant  with  the  four  accused  was  brought  before  the  Magistrate  were 
for  forgery  of  valuable  securities  under  s.  467  ;  under  s.  473  for  making, 
counterfeiting,  and  having  in  possession  plates  and  instruments  intending 
to  use  the  same  for  purposes  of  a  for-[86]gery  which  would  bo  punishable 
under  s.  467,  and  for  counterfeiting  a  device  or  mark  within  the  meaning 
of  s.  475  ;  and  that  that  there  were  no  charges  preferred  under  ss.  474, 
472,  471  and  420  for  which  offences  the  appellant  was  subsequently  tried 
at  Benares.  It  is  equally  true  that  the  evidence  on  which  the  appellant  was 
convicted  related  the  distinct  individual  possession  by  him  of  implements  of 
forgery  and  of  forged  notes  with  knowledge  and  intent,  and  of  specific 
utterings  with  knowledge  and  intent,  at  Benares.  But  it  is  impossible 
not  to  say  that  bis  conduct  there  was'more  or  less  mixed  up  and  concerned 
with  the  conspiracy  at  Calcutta  of  which  he  made  disclosure  as  a 
witness,  and  the  passage  from  his  evidence  I  have  already  quoted, 
as  to  what  he  had  done  at  Benares,  was  a  material  portion  of  a  full 
and  true  disclosure  of  the  whole  of  the  circumstances  within  his  knowledge 
relative  to  the  offences  thon  under  enquiry.  Though  approvers  may  be  in- 
famous persons,  they  are  nevertheless  entitled  to  have  faith  kept  with 
them  by  the  Courts,  and  in  dealing  with  the  question  as  to  what  a 
pardon  is  to  cover,  and  how  far  it  is  to  extend,  I  should  not  be  inclined 
to  apply  too  technical  tests,  and  should  rather  look  to  substance  than 
mere  matters  of  form.  I  have  no  hesitation  whatever  in  holding  that  the 
pardon  granted  by  the  Calcutta  Magistrate  on  the  17oh  February  to  the 
appellant,  on  condition  of  his  making  "  a  full  and  true  disclosure  of  the 
whole  of  the  circumstances  within  his  knowledge  relative  to  the  offences 
under  ss.  467,  473  and  475,  Indian  Penal  Code,"  was  accepted  by  the 
appellant  on  such  condition  as  his  signature  at  its  foot  shows,  that 
he  subsequently  gave  his  evidence  in  consequence  of  such  pardon,  and 
that  whatever  its  force  of  operation  may  be  it  has  never  been  with- 
drawn, looking  to  the  special  facts  of  this  case,  it  does  not  appear  U 
aae  that  the  circumstance  that  the  appellant  had  made  a  complaint  to 
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Mr.  Adams  on  the  29th  January,  or  that  the  pardon  was  tendered  him       1888 
by  another  Court  in  another  Province  with  a  different  territorial  jurisdic-     NOV.  513. 

tion,  should  affect  the  decision  of  the  point  before  me.     As  to  this  latter         

matter,  I  think  the  case  must  be  looked  at  in  exactly  the   same   light  as     APPEL- 
it   would  have  had  to  be  regarded  had  the  appellant   and  the  four  other       LATE 
persons  been  before  the  Joint  Magistrate  at  [87]  Benares  charged  with  QBIMINAL 

offences  within  his   jurisdiction  under   ss.  467,  473  and  475,  and   there        

being  a  charge  against  the  appellant  alone  of  uttering  under  s.  471.  11  A.  79  = 
Could  it  be  seriously  pretended  for  a  moment  that  if  the  Joint  Magis-  8  A.W.N. 
trato  of  Benares  had  tendered  a  pardon  in  the  same  terms  as  those  (1888)289  = 
contained  in  the  Calcutta  Magistrate's  order  of  the  17th  February,  13  Ind.  Jar. 
and  the  appellant  had  given  the  same  evidence  before  him  as  he  193. 
did  at  Calcutta,  such  pardon  would  not  have  protected  him  ?  I  hold 
that  it  would,  and  I  am  fortified  in  this  view  by  what  appears  in  s.  339, 
Criminal  Procedure  Code,  as  to  the  consequences  that  follow  on  a  non- 
coinpliance  by  an  approver  with  the  conditions  of  his  pardon  and  its 
withdrawal.  He  may  be  tried  for  the  offence  in  respect  of  which  the  pardon 
was  tendered,  or  for  any  other  offence  of  which  he  appears  to  have 
been  guilty  in  connection  with  the  same  matter.  So  that  while  on  the 
one  band  the  condition  is  "  a  full  and  true  disclosure  of  the  whole 
of  the  circumstances  within  his  knowledge  relative  to  such  offence," 
on  the  other  a  non-compliance  with  it  leaves  him  open  to  trial  for  the 
offence  in  respect  of  which  the  pardon  was  tendered,  or  any  other  offence 
in  connection  with  the  same  matter.  It  must  be  borne  in  mind  that  in 
countenancing  these  pardons  to  accomplices  the  law  does  not  invite  a 
cramped  and  constrained  statement  by  the  approver,  on  the  contrary  it 
requires  a  thorough  and  complete  disclosure  of  all  the  facts  within  his 
knowledge  bearing  upon  the  offence,  or  offences,  as  to  which  he  gives 
evidence,  and  when  he  has  given  his  evidence,  I  do  not  think  that  the 
question  of  how  far  it  is  to  protect  him,  and  what  portion  of  it  should  not 
protect  him,  ought  to  be  treated  in  a  narrow  spirit.  In  a  note  byMr.  Greaves 
to  the  4t-h  edition  of  Russell  on  Crimes,  vol.  Ill,  p.  597,  it  is  said  : 
"  If  however,  tho  prisoner,  having  been  admitted  as  an  accomplice  to  one 
felony,  be  thereby  induced  to  suppose  that  he  has  freed  himself  from  the  con- 
sequences of  another  felony,  the  Judge  will  recommend  the  indictment  for 
such  other  felony  to  be  abandoned.  Where  an  accomplice  made  a  disclo- 
sure of  property  which  was  the  subject-matter  of  a  different  robbery  by  the 
same  parties,  under  tho  impression  that  by  tho  information  he  bad  given 
previously  as  to  the  robbery  of  other  property  he  had  delivered  himself  from 
tho  conse-[88]quences  of  having  the  property  he  so  disclosed  in  his  pos- 
session, Coleridge,  J.,  recommended  the  counsel  for  the  prosecution  not  to 
proceed  against  the  accomplice  for  feloniously  receiving  suoh  property  :" 
Garsides  case,  2  Lew,  18.  I  quote  this  passage  as  illustrative  only  of  the 
principles  upon  which  a  learned  Judge  has  acted  in  such  a  matter  in 
England.  The  first  question  which  it  appears  to  me  I  have  to  ask  myself  is, 
looking  to  tho  offences  under  inquiry  before  the  Calcutta  Magistrate,  should 
the  pardon  granted  to  the  appellant  be  hold  to  extend  beyond  those  special 
offences,  and  to  exempt  him  from  punishment  for  the  offences  charged 
against  him  at  Benares  ?  I  have  read  the  evidence  given  by  the  appel- 
lant at  Calcutta,  and  as  tho  Magistrate  nowhere  upon  this  rocord 
indicates  that  he  withdrew  the  pardon,  I  think  I  am  bound  to 
assume,  as  I  have  already  said,  that  he  believed  the  appellant  had 
made  a  full  and  true  disclosure  of  the  whole  of  the  circumstances  within 
bis  knowledge  relative  to  the  offences  under  inquiry,  and  so  satisfied  the 
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i888       conditions  of  the  tender.     It  was  suggested  by  the  learned  Public  Prose- 
Nov.  33,     cukor  that  the  fact  that  the  appellant  bad  already  raade  a  confession   to 
the  Magistrate  of  Benares  destroys  the  effect  of  bis  subsequent   evidence 
APPEL-     at  Calcutta.     I  do  not  think  so,  any  more  than  I  should  have  thought  so 
LATE       Da<^  he  simply  made  his  statement  to  a  police  officer  and  the  information 
p         I         contained  therein  had  been  forwarded  to  Calcutta  and  had  led,  as  his  con- 
^.     '  fession  to  the  Magistrate  did,  to  the  arrest  of  the  persons  implicated  and  to 
11  A.  79=    his  being  examined  as  a  witness.     Upon  what  appears  to  me  a  reasonable 
8  A.W.H.     construction    of  the    terms  of    the    pardon    tendered    by    the    Calcutta 
(1888)  289=  Magistrate,  I  think  that,  looking  to  the  particular  facts  of  this  particular 
18  Ind.  JOT.  case,  and  in  no  way  laying  down  any  rule  to  govern  other  cases,  it  ought 
198,        to  protect  the  appellant  from  punishment  for  the  offences  under  ss.  471, 
472  and  474.     It  is  obvious  to  my  mind  that  almost  from  the  moment 
of  his  arrest  it  was  contemplated   by   the  police,  and  most  properly,  to 
make  him  the  instrument  of  bringing  the  other  conspirators  to  justice. 
The  application  of  the  Calcutta  Inspector  of  the  17th  February  shows 
this,  and  I  have  no  doubt  that  when  the  appellant  gave  his  evidence  at 
Calcutta  as  to  bis  own  proceedings  at  Benares,  he   did  so   in  the   belief 
that  as  to  his  whole  con-[89]nection    with    the  conspiracy  he  would  be 
exempted.  Then  arises  the  question  as  to  in  what  way  the  pardon  granted 
by  the  Calcutta  Magistrate  should  have  been  given  effect  to,  so  far  as  the 
trial  in  the  Benares  Sessions  Court  was  concerned.  Could  it  be  pleaded  as 
a  legal  plea  in  bar  like  "auterfois  convict  "  or  "auterfois  acquit"?  I  confess 
I  am  placed  in  somewhat  of  a  difficulty  to  answer  that  question  from  the 
absence  from  the  Criminal  Procedure  Code  of  any  specific  directions  on 
the  subject.     Primarily  the  power  of  pardon  rests  in  the  Sovereign,  and 
the  provisions  of  s.  417,  Criminal  Procedure  Code,  authorising  the  Gover- 
nor-General in  Council  or  a  local  Government  to  suspend  the  execution, 
or  remit  the  whole  or  part   of    any   sentence   passed  upon  any   person 
sentenced  to  punishment,  in  no  way    interfere  with  the  prerogative  of  the 
Crown  in  that  respect.     The  special  authority  therein  conferred,  however, 
relates  to  persons  sentenced  to  punishment  and   does  not   touch  cases 
under  s.  337  of  the  Criminal  Procedure  Code,  in  which  a   person  charged 
along  with   others  with  a  crime  has,  tinder  a  conditionally  tendered  par- 
don, given  evidence  against  such  persons   and  satisfied    the  conditions 
precedent  upon  which  it  was  tendered.     I  must,    therefore,  look  to   that 
section,  and,  as  far  as  it  throws  light  on  the  matter,  to  s.  339,  to  see  what 
effect  a  pardon  so  tendered  is  to  have.  Taking  s.  337,  it   is  clear  that   it 
does  not  in  term?  cover  a  case  in  which  a   Magistrate  holding    a  prelimi- 
nary inquiry  for  committal  against  several  persons,  tenders   a  conditional 
pardon  to  one   of  them,  examines    him  as  a  witness,  and  subsequently 
discharges  all  the  accused  for  want  of  a  prima  facie  case  to  justify  com- 
mittal.    But  it  appears  to  me  that  the  words  "  every  person  accepting  a 
tender  under  this  section  shall  be  examine J   as  a  witness  in  the  case," 
mean  that  for  all  purposes,  subject  of  course  to    his  failure  to    satisfy 
the  conditions  of  his  pardon  as  provided  for  by  s.   339,  he  ceases  to  be 
triable  for  the  offence   or  offences  under  inquiry,  or,  looking  again    to 
s.  339,  for  "  any  other  offence  of  which  he  appears  to  have  been  guilty 
in    connection    with    the   same  matter  while  making    a    full  and    true 
disclosure  of  the  whole  of  the  circumstances  within  his  knowledge  relative 
to  the  offences,"  directly  under  inquiry.     It  is  clear  to  my  mind,  there- 
[90]fore,  that,  at  least,  as  to  the   charges   under  ss.  467,  473  and  475, 
Indian  Penal  Code,  upon  which  the  appellant  was  brought  up  with  the  other 
four  persons  before  tho   Calcutta  Magistrate,  he  ceased  to  be  an  accused 
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and  became  a  witness,  and  that  such  pardon  never  having  been  with-       1888 
drawn,  it  could  have  been  pleaded  in  bar  to   further    proceedings    against    NOV.  23. 

him  bad  they  been  subsequently  instituted  under  thoseSsections  before  the        

Calcutta  Magistrate.     It  remains  then  to  see   whether  the  pardon  stood    APPEL- 
good  for  the  same  purposes  as  to  the  offences  under  ss.  474,  472  and  471,      LATE 
that  is  to  say,  (1)  for  being  in  possession    of  the    forged   notes,    knowing  CRIMINAL. 
them  to  be  forged,  and  with  intent  that  they  should  be  used  as  genuine ; 

(2)  being  in  possession  of  instruments  of  forging  notes   with  intention  to   11  *•  79  = 
use  them,  punishable  under  s.  467,  only  a  more  aggravated  form  of  the    8  l.V.H. 
offence  with  which    he    was    charged    at    Calcutta  under  s.  473  ;  and  (1888)  289= 

(3)  uttering  forged  notes  to  the    various   persons  at   Benares.     I    have  18  Ind.  Jur, 
already  said  that  in  dealing  with  this  point  the  terms  of  the  pardon  must        198, 

be  looked  at  in  connection  with  the  special  facts  of  the  particular  case. 
The  condition  precedent  imposed  by  the  Calcutta  Magistrate  and  accepted 
by  the  appellant  was  that  he  should  make  "  a  full  and  true  disclosure  of 
the  whole  of  the  circumstances  within  his  knowledge  relative  to  the 
offences  under  ss.  467,  473  and  475  ;"  in  other  words,  that  he  should 
make  a  clean  breast  of  his  whole  connection  with  the  conspiracy  to  forge 
currency  notes,  in  which  be  alleged  the  other  four  persons  to  have  been 
concerned  with  him.  I  need  not  point  out  the  importance,  when  a  pardon 
is  tendered,  of  encouraging  the  approver  to  give  the  fullest  details,  so  that 
points  may  be  found  in  his  evidence,  which  may  be  capable  of  corrobora- 
tion,  and  this  is  what  I  understand  the  Criminal  Procedure  Code  to 
mean,  when  it  speaks  of  a  "  full  and  true  disclosure  of  the  whole  of  the 
circumstances  within  his  knowledge."  It  is  true  that  the  appellant  did 
not  in  terms  plead  this  pardon  in  the  Court  of  Sessions  as  a  bar  to  his  trial 
there,  but  contented  himself  with  a  plea  of  not  guilty  to  the  charges, 
though  he  did  say  something  about  it  towards  the  end  of  the  proceeding?. 
The  case,  however,  is  before  me  in  appeal,  and  I  think,  seeing  that  there 
are  no  specific  direcfcious  in  the  Code  of  Criminal  Procedure  as  to  how  such 
matters  are  to  be  [91]  pleaded  and  what  are  to  be  the  consequences  of  not 
specifically  pleading  them,  that  if  I  hold  the  appellant  protected  by  the 
pardon  given  him,  I  ought  to  give  him  the  benefit  of  it,  as  no  doubt  the  learn- 
ed Judge  would  have  done  had  he  had  the  materials  before  him  that  I 
have,  just  as  much  as  if  I  were  now  satisfied  that  the  appellant  bad  been 
formerly  acquitted  or  convicted  of  the  offences  of  which  he  has  now  been 
convicted,  I  should  feel  bound  to  give  effect  to  such  a  plea  in  appeal.  To 
sam  up  the  matter,  having  before  me  the  additional  evidence  contained 
in  the  Calcutta  record,  I  am  of  opinion  that,  by  terms  of  the  condi- 
tional pardon  granted  to  the  appellant,  on  the  17th  February,  the  condi- 
tions of  which  were  satisfied  by  him,  as  is  shown  by  its  never  having 
been  withdrawn,  he  was  protected  from  trial  at  Benares  in  respect  of  the 
offerees  under  ss.  474,  472  and  471  of  the  Penal  Code,  and  was  not  liable 
to  be  proceeded  against  in  respect  of  them.  I  therefore  hold  such  trial  to 
have  been  illegal,  and  accordingly  I  reverse  the  findings  and  sentences  of 
the  learned  Judge,  and  quashing  all  the  proceedings  of  the  Sessions 
Court,  discharge  the  appellant  and  direct  that  he  be  released. 

Conviction  quashed. 
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FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight,  and 
Mr.  Justice  Tyrrell. 


MUHAMMAD  SADIK  AND  OTHERS  (Defendants)  v.  MUHAMMAD  JAN 
AND  OTHERS  (Plaintiffs).     [24fch  July,  1888.] 

Dismissal  of  suit  for  insufficient  Court-fee  on  plaint — Decree—  Apfcil  —  Civil  Procedure 
Code,  ss.  2,  54,  158— Act  VII  of  1870  (Court  Fees  Acl),  s.  12. 

The  Court  of  first  instance  being  of  opinion  that  the  plaint  bore  an  inpuffi- 
ciont  Court-foe,  and  the  plaintiff  not  making  good  the  deficiency,  dismissed  the 
suit  after  recording  evidence,  but  without  entering  into  the  merits.  OQ  appeal 
the  lower  appellate  Court  held  that  the  Court-fee  was  sufficient,  and  remanded 
the  case  for  trial  on  the  merits, 

Held  that  s.  158  of  the  Civil  Procedure  Code  was  not  applicable  to  the  case  ; 
that  the  first  Court's  disposal  of  the  suit  must  ba  treated  as  being  under  s.  54, 
and  was  therefore  a  decree  within  the  meaning  of  s.  2,  and  appealable  as  such, 
and  that  such  [92]  appeal  was  not  prohibited  by  3,  12  of  the  Court  Foes  Act, 
Ajoodhya  Persliftd  v.  Guvf/a  'Pershid  (1)  and  Aniamalai  Chelti  v.  Ckcte  (2) 
referred  to. 

[R.,  12  A.  129  (154!;  4  M.L.J.  183  (188);  U.B.B.  (1892—1896)  Civil  253.] 

THIS  was  a  reference  to  fcbe  Full  Bench  by  Edge,  C.  J.,  and  Tyrrell,  J. 
The  facts  are  sufficiently  stated  in  the  judgment  of  the  Full  Bench. 
Mr.  Hamidullah,  for  the  appellants. 
Mr.  Dwarka  Nath  Banerjee,  for  the  respondents. 

JUDGMENT. 

EDGE,  O.J.,  STRAIGHT  and  TYRRELL,  JJ. — Thig  was  a  suit  for  re- 
demption of  mortgage.  Tbe  mortgagor  had  assigned.  The  mortgagee 
and  the  assignee  were  the  defendants.  The  Mansif  decided  that  the  fee 
payable  on  the  plaint  was  insufficient,  being  of  opinion  that  the  relief 
sought  by  the  plaintiff  must  include  a  further  relief  against  the  assignee 
by  a  declaration  that  the  assignment  was  bad.  The  Munsif  consequently 
held  that  the  relief  sought  in  the  plaint  was  under-valued.  He  dismissed 
the  suit  without  entering  into  the  merits,  on  the  ground  that  the  plaintiff 
did  not  then  and  there  make  good  the  fee  which  he,  the  Munsif,  had 
determined  to  be  payable.  The  plaintiff  appealed,  and  on  appeal  the 
Subordinate  Judge,  holding  that  the  fee  paid  by  the  plaintiff  was  more 
than  sufficient  and  that  no  canoelment  of  the  deed  of  assignment  was 
sought,  allowed  the  appeal  and  remanded  the  case  for  trial  on  the  merits. 
From  that  order  this  appeal  has  been  brought.  If  the  relief  sought  was, 
in  fact,  under-valued,  it  was  the  duty  of  the  Munsif  to  reject  the  plaint. 
He,  in  fact,  recorded  evidence,  and  having  recorded  evidence  he  dismissed 
the  suit  without  expressing  any  opinion  on  that  evidence.  It  is  obvious 
that  if  he  was  right  as  to  the  fee,  the  only  proceeding  open  to  him  was 
to  reject  the  plaint  under  s.  54  of  the  Code  of  Civil  Procedure  on  failure 
of  the  plaintiff  within  a  reasonable  time  to  make  good  the  deficiency. 
We  are  not  prepared  to  hold  that  s.  158  was  applicable  to  a  case  of 
this  kind,  when  there  is  a  plain  direction  in  s.  54  as  to  the  course  a 
Court  must  adopt.  We  must  regard  the  Munsif 's  disposal  of  the  suit  as 
being  under  s.  54.  If  that  be  a  correct  view,  his  order  rejecting  the  plaint 


(1)  6  0,  249. 


(2)  4  M,  204. 


486 


VI]  KESHABDEO  V.   RAD1IE   PBASAD  11  All.  94 

[93]   was  a  decree  under  s.  2  of   the  Code.     AD  order   rejecting  a  plaint       1888 
is   in   terms   included   in  the  definition   in  s.  2,  and  being  a  decree  was     JULY  24 
appealable   when  there  is  no  statutory  prohibition  to  the  contrary.     The 
next   question  is,    is  there  such  statutory   prohibition  ?  On  behalf  of  the      FULL 
appellants,   s.  12  of  the  Court-fees  Act  is   said  to  be  a  direct  prohibi-    BENCH, 
tion  against  an  appeal  in  this  matter.     If  that  argument  is  to  be  accepted 
there  would  be  no  appeal  when  a  Judge  of  first  instance  wrongly  decided     **  *•  91 
that  a  suit  was  under-valued,  and  on  that  decision  rejected  the  plaint.  In     IF.BJ= 
our  opinion  the  intention  of  the  framers  of  the  Code  of    Civil   Procedure    8  A.W.N, 
was  that  there   should   be  an  appeal  in  every  case  falling  within  s.  54  ;   (1888)  286, 
otherwise  we  should  have  found  in  the  definition  of  decrees  in  s.  2,  words 
limiting  those   orders   under  s.   54  which  might  for  the  purpose  of  the 
Code   be   considered  decrees.     A  similar  view  was  taken  in  the  case  of 
Ajoodya  Pershad   v.    Gunga  Pershad  (1).     We   are   of   opinion  that  the 
decree  of    the    Munsif  should    be  regarded    as    passed    in    rejection  of 
the    plaint    and  was  appealable.     Several  cases  have  been  referred    to. 
In   Annamalai   Chctty   v.  Cloete   (2)  the  learned  Judges  endeavoured  to 
reconcile  s.  54  of   the  Code  of    Civil   Procedure  with  s,    12  of  the  Court- 
fees  Act.     We  do  not   think  it  necessary  to  consider  whether  thoso  sec- 
tions can  or  cannot  be  reconciled,  as  we  are  of  opinion  that  an  appeal  lies 
under  the  Code  of    Civil  Procedure   of  1882.     If  we    had    to  consider 
whether  those  sections  could   bo  reconciled  or  not  on  the  lines  on  which 
those  Judges    proceeded,  we  should  have  a  great  difficulty  in  coming  to 
the  conclusion  that.a  Court  could  determine  the  amount  without  deciding 
the  question  as  to  the  relief  sought,  and  yet  that  the  relief  sought  was  not 
a   question   relating  to  the  valuation  for    the   determination  of  the  fee 
chargeable.  The  Subordinate  Judge  may  have  been  wrong  in  remanding  the 
case  under  s.  562,  as    the  evidence  had   been  recorded.     The  Subordinate 
Judge  ought  to  have  treated  the  decree  of  the  Munsif  as  an  order  rejecting 
the  plaint.     The    Munsif  should  have  been   told  to  accept  the  plaint  as 
properly   stamped  and  to  proceed   to   dispose  of  the  case  on  the  merits. 
To  that  extent  we  allow  the  appeal  and  direct   the  Munsif  to  restore  the 
suit  to  its  place  in  the  list  of  pending  cases  on  the  basis  of  its  being  [94] 
a  suit  in  which  a  proper  Court-fee  has  been  paid,  and  dispose  of  it  according 
to  law.     Costs  hero  and  hitherto  to  abide  the  result. 

Cause  remanded. 


11  A.  94  (F  B.)  =  9  A.W.N.  (1889)   10  =  13  Ind.  Jur.  272. 

FULL  BENCH. 

Before  Sir  John  Edge,   Kt.t    Chief  Justice,  Mr.  Justice  Straight,  and  Mr. 

Justice  Mahmood. 


KESHABDEO  (Petitioner]  v.  RADHE  PBASAD  (Opposite-party).* 
[1st  August,  1888.] 

Extcution  of  decr(e-Civ  I  Procedure  Code,  ss.  311,  313,  320,  322- J3.  322  C,  322-D— 
Transfer  of  execution  to  Collector — -dp?  lication  to  Civil  Couit  to  set  aside  sale  Md 
by  Collector  on  the  ground  of  irr(^i>lar-'ty. 

Ecld  by  the  Full  Bench  that  an  application  to  pet  aside,  on  the  ground  of 
material  irregularity  within  the  meaning  of  s.  311  of  the  Civil  Procedure  Code, 

*  First  Appeal  from  Order  No.  116  of  1887. 
(1)  6  C.  249.  (2)  4  M.  204, 
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*  QOQ  a  sale  held  by  the  Collector  in  execution  of  a  decree  transferred  to  him  for  execu- 

tion under  s.  320,   cannot  be  entertained  by  a  Civil  Court.     Madho  Prasad  v. 
AUG.  1.  Hnnsa  Ktiar  (1)  followed.     Nath  Mai  v.  Lachmi  Narain  (2)  distinguished. 

Per  EDGE,  C.  J. — The  intention  of  the  Legislature  as  expressed  in  s.  320  and 

FULL  the  following  sections  of  the  Civil  Procedure  Code  was  not  to  allow  any  delegation 

"R  to  the  Collector  of  power  to   adjudicate  upon  questions  of  title,  but,   in  other 

'"•  matters,  to  hand  over  all  the  proceedings  to  the  Collector,   and  to  withdraw  the 

j.  .    _.  matters  so  banded  over  from  the  purview  of  the  Civil  Courts  to  that  extent,  but 

not  questions  of  title  or  the  otherjquestions,  if  in  dispute,  referred  to  in  as-  322-B, 

322  C,  or  322-D. 

9  A.W.N.     £R    g  c  P  L  R>  113  (115)  .  Dt    23  Bi  531  (534j.  ^ 
(1889)  10  = 

13  Ind,  Jur.         THIS  was  a  reference  to  the  Full  Bench  of  an  appeal  which  originally 
272.        came  for  hearing  before  Brodhurst  and  Mahmood,    JJ.     The  facts  are 
sufficiently  stated  in  the  judgments  of  Edge,  C.  J.,  and  Straight,  J. 
Pandit  Sundar  Lai,  for  the  appellant. 
Mnnshi  Kashi  Prasad,  for  the  respondent. 

JUDGMENTS. 

EPGE,  C.  J. — In  this  case  the  respondent  in  the  appeal  before  us 
obtained  a  money-decree  against  the  appellant.  The  decree  was  trans- 
ferred to  the  Collector  for  execution  under  the  rules  framed  by  the  local 
Government  under  s.  320  of  the  Code  of  Civil  Procedure.  After  the  sale 
by  the  Collector,  the  judgment-debtor  (appellant)  applied  to  the  Munsif  to 
set  aside  the  sale,  on  the  ground  of  their  having  been  irregularity  in  the 
conduct  of  the  sale.  T&e  Munsif  dismissed  the  application  on  the  ground 
that  he  had  no  jurisdiction.  [95]  I  assume  for  the  purposes  of  this  judg- 
ment, but  not  otherwise,  that  the  irregularity  complained  of  was  an  irre- 
gularity within  the  meaning  of  s.  311  of  the  Code  of  Civil  Procedure.  The 
judgment-debtor  from  the  order  of  the  Munsif  brought  this  appeal.  I 
have  not  the  slightest  doubt  that  the  case  is  governed  by  the  deci- 
sion of  the  Full  Bench  of  this  Court  in  Madho  Prasad  v.  Hansa 
Kuar  (1).  The  case  has  come  up  from  the  Division  Bench  to  the  Full 
Bench,  it  having  been  contended  that  the  judgment  delivered  by  me  and 
concurred  in  by  Mr.  Justice  Oldfield  in  Nathu  Mai  v.  Lachmi  Narain  (2) 
decided  in  contravention  of  the  decision  of  the  Full  Banch  that  an  appli- 
cation of  this  -kind  lay  to  the  Civil  Court.  The  case  of  Nathu  Mai  v. 
Lachmi  Narain  (2)  was  a  case  in  which  the  Collector  in  executing  a  decree 
transferred  to  him,  had  sold  the  property,  and  the  purchaser  had  come  to 
the  Civil  Court  to  set  aside  the  sale  under  s.  313,  on  the  ground  that  there 
was  no  saleable  interest  of  the  judgment-debtor  in  the  property  sold.  In 
that  case,  for  the  reasons  which  I  therein  gave,  I  came  to  the  conclusion 
that  the  application  was  properly  made  in  the  Civil  Court  and  was  enter- 
tainable  by  the  Civil  Court.  I  do  not  see  that  that  decision,  in  any  way, 
contravenes  the  judgment  of  the  Full  Bench  to  which  I  have  referred.  In 
the  Full  Bench  case  the  question  before  the  Court  was  whether  an  appli- 
cation to  set  aside  a  sale  on  the  ground  of  irregularity,  when  the  sale  had 
been  conducted  by  t.be  Collector,  would,  under  ss.  311  and  312,  lie  to  the 
Civil  Court  or  would  lie  to  the  Collector.  When  I  say  so,  I  thoroughly  agree 
with  the  view  of  the  Full  Bench  that  the  object  of  transferring  the  execu- 
tion of  that  class  of  decrees  which  fall  within  s.  320  of  the  Code  to  the 
Collector  is  to  give  him,  speaking  generally,  a  free  hand  to  deal  with  the 
property  in  the  best  interests  of  the  parties  concerned.  In  the  Full  Bench 
case  the  point  in  Nathu  Mai  v.  Lachmi  Narain  (2)  was  not  before  the 

(1)  5  A,  314.  (2)  9  A.  43, 
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Courb,  and  the  question  did  not  arise  in  the  case  that  there  might  be  a      1888 
distinction  between  the  power  of  tha  Collector  in  the  carrying  out  of  a     ^uo  1. 
decree  transferred  to   him  subject  to  the  limits  imposed  upon  him  by  the 
Code  itself,  and  a  power  to  decide  upon  a  question  of  title  or  a  question  as      FCLL 
to  whether  the  decree  should  be  executed  at  all.     As  I  [96]  take  it,  the     BENCH 

Collector,  when  a  decree   is  transferred  to  him,  is  bound  to   carry  out  the        

decree  subject  to  the  discretion  given  to  him  by  s.  321  and  the  following  **  *•  '*• 
sections  and  subject  to  the  provisions  contained  ss.  322  B,  322  C,  and  (F-B.)  = 
322  D.  But  I  find  in  those  sections  no  power  given  to  the  Collector  and  '  A.W.H. 
nothing  which  would  suggest  the  giving  of  a  power  to  the  Collector  to  (1889;  10 
decide  that  the  property  which  was  directed  by  the  decree  to  be  sold  was  "  'n<*  *U 
not  the  property  of  the  judgment-debtor  mentioned  in  the  decree.  When  a^2> 
such  a  question  arises  before  a  sale,  s.  322  B  shows  that  it  is  for  the  Civil 
Court  and  not  for  the  Collector  to  decide  it.  The  Civil  Court  under 
s.  313,  which  passed  its  own  decree,  it  appears  to  me,  would  be  the  tribunal 
to  say  what  shall  take  place  when  property  directed  by  it  to  be  sold 
has  been  sold,  and  it  subsequently  appears  that  it  was  not  the  property 
of  the  judgment-debtor.  If  the  Collector  exercised  the  powers  undoubt- 
edly given  to  the  Civil  Court  under  s.  313  in  cases  of  sales  conducted 
by  the  Civil  Court,  the  Collector  would,  if  he  set  the  sale  aside, 
on  the  ground  that  the  judgment-debtor  had  no  saleable  interest  in 
the  property  which  he  was  directed  to  sell,  have,  in  fact,  declined  to 
carry  out  the  decree  of  the  Civil  Court  and  would  have  decided  on  a 
question  of  title  which,  if  h  ha'i  arisen  before  the  sale,  he  was  bound  to 
refer  to  the  Civil  Court.  Then  what  is  he  to  do?  If  he  set  aside  the  sale 
on  the  ground  that  the  judgment-debtor  "had  no  interest  in  the  property 
which  was  directed  by  the  decree  of  the  Civil  Court  to  be  sold,  is  the 
Collector  to  re- sell  the  property  to  someone  else  when  no  better  title  can 
be  made,  or  is  he  to  decline  to  give  any  effect  to  the  decree?  In  the  latter 
event  he  would  be  absolutely  interfering  with  the  decree  of  the  Civil  Court. 
Now  the  sections  of  the  Civil  Procedure  Code  from321  forwards  undoubtedly 
give  the  Collector,  subject  to  ss.  322B,  322C  and  322D,  a  discretion  as  to 
what  he  may  do  where  a  decree  is  transferred  to  him  for  execution,  but  there 
is  nothing  in  those  sections  to  suggest  that  the  Collector  need  do  nothing  to 
give  effect  to  the  decree.  So  far  I  am  aware,  there  have  been  no  regulations 
framed  by  the  L:cal  Government  which  would  give  theColleo'.or  power  to 
set  aside  a  sale  on  the  ground  that  there  was  no  title.  I  do  not  think  that 
what  was  the  intention  of  Legislature  when  a  statute  was  passed  can  be 
[97]  gathered  from  subsequent  legislation,  unless  by  the  subsequent  legis- 
lation that  intention  is  specifically  declared.  Nevertheless  I  may  observe 
that  s.  30  of  the  Civil  Procedure  Code  Amendment  Act  iVil  of  1888),  ^ 
although  it  authorises  expressly  rules  to  be  made  under  s.  320  giving  the 
Collector  power  to  exercise  the  powers  of  a  Civil  Court  under  s.  312, 
makes  no  suggestion  that  any  rules  may  be  framed  giving  him  power  to 
decide  questions  arising  under  s.  313,  namely,  to  decide  whether  the 
judgment-debtor  had  or  bad  cot  title  in  the  property  sold.  It  appears  to 
me  that  the  two  classes  of  cases  are  totally  distinct;  that  it  was  not  the 
intention  of  the  Legislature  to  allow  any  delegation  to  the  Collector  of  a 
power  to  adjudicate  upon  title ;  but  that  it  was  the  intention  of  the 
Legislature  in  other  matters  to  hand  over  all  the  proceedings,  to  the  Collec- 
tor and  to  withdraw  those  matter  so  handed  over  from  the  purview  of 
the  Civil  Court  to  that  extent,  but*  not  questions  of  title  or  the  other 
questions,  if  in  dispute,  referred  to  in  ss.  322B,  3220,  322D,  if  they  arose, 
I  have  expressed  these  opinions,  because  I  wish  to  be  understood  that 
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1888       I  do  not  question  in  anyway  and  did  notintend,  inrthe  oaae  of  Nathu  Mai 

AUG.  1,  v.  Lachmi  Narain  (1),  to  question  the  authority  or  propriety  of  the  decision 
—  of  the  Full  Bench  in  the  case  of  Madho  Prasadv.  Ilansa  Kuat  (2).  Agree- 
FULL  ing  as  I  do  with  the  decision  of  the  Full  Bench  in  that  case,  I  must  still 

BENCH,    say  that  in  my  opinion  the  two  cases  are  totally  dissimilar  and  different 
principles  must  be  applied  to  them.     I  am  of  opinion  that  the  judgment 

11  A.  94    of  fchg  FUH  Bench  governs  this  case,  and  that  the  appeal  should  be  dis- 

(F.B.)=     missed  with  costs. 

9  A.W.N.  STRAIGHT,  J. — This  is  an  appeal  from  an  order  of  the  Munsif ,  dated 

(1889)  10 «•   the  23rd  July,    1887,  by   which  order  he   rejected  an  application  made  to 
13  lad.  Jur,  him  Dy  a  judgment-debtor  to  set  aside  a  sale  which  had  been  held  by  a 
^2|        Collector  in  execution   of  a  Civil  Court   decree  transferred  to   him  under 
the  provisions  of  s.  320  of  the  Civil  Procedure  Code.     The   ground   upon 
which  avoidance  of  the  sale  was  sought  was  that  there  had  been  an    irre- 
gularity of  the  kind   mentioned  ins.    311   of  the   Civil  Procedure  Code. 
The  Munsif  held  that  the  decree  in  execution  of  which  the  sale  had  taken 
place  having  been  [98] transferred  by  him  under  s.  320,  ho  had  no  jurisdic- 
tion to  entartain  the  application.    It  is  this  decision  of  his  which  was  the 
subject-matter  of  the  appeal  before  my  brothers  Brodhurst  and  Mahmood, 
which  by  their  order  has  been  referred  to  the   Full   Bench    for  disposal. 
The  ground  of  the  reference  mainly  was  that  according  to  the  opinion  of 
those  two  learned  Judges  it  was  difficult  to  reconcile  the  Full  Bench  ruling 
of  this  Court,  which  is  to  be  found   at  page  314  of   I.L  R.5.AU  ,    and    a 
decision  of  the  learned  Chief  Justice  and  Mr.  Justice  Oldfield   which  is  to 
be  found  at  page  43  of  I.LR.,9.  All.     The  course  that  the  discussion   has 
taken  and  the  suggestions  that  have  been  thrown  out  during  the   argument 
render  it,  in  my  opinion,  unnecessary    for   us  to  consider    whot   or  the 
view  expressed  by  the    learned    Chief   Justice  in  tbo  ruling  referred  to 
was  a  correct  one  or  not,  or  in  other  words,  whether  the  learned  Chief 
Justice  was  correct  in  the  view  that  he  took  with  regard  to  s.  313  of  the 
Civil  Procedure  Code.     It  is  enough  for  the  purposes  of  this  case  to  say  that 
we  have  not  s.  313  before  us ;  if  we  had,  I  am  not  at  all  prepared  to  say 
that  there  is  not  great  force  in  the  view  expressed  by  the  learned  Chief 
Justice  in  the  ruling  referred  to,    and  what  has  been    said  by  him  to- 
day, as  to  the  distinction  that  is  to  be  drawn  between  the  exceptional 
class  of  cases  falling  under  s.  313  and  those  more  directly  concerned  with 
proceedings  in  direct  execution  of  a  decree.     In  passing  I  may,  however, 
say  that  under  the  rules  which  have  been  framed  by  the  Local  Government 
in  accordance  with  the  provisions  of  s.  320,  dated  the  20th  November, 
1880,  there  is  no  re-production  of  the  provisions  of  s.  313,  although  in  all 
other  particulars  they  have  re-produced,  for  the  purpose  of  guiding  the 
Collector  in  execution  of  decrees  transferred  to  him,  the  provisions  of  the 
Civil  Procedure  Code.     It  is  also  noticeable  that,  in  clause  12  of  s.  17  of 
those  rules,  where  reference  is  made  to  the  setting  aside  of  a  sale,  tbo 
rules  say  that  in  the  event  of  the  sale  being  °set  aside,  the  Collector  may 
order  the  refund  of  the  "fee,"  and  this  seems  to  be  all  the  Collector  has 
power  to  refund.     Under  the  Civil  Procedure  Code,  however,  upon  the 
setting  aside  of  a  sale,  the  Civil  Court  has  cower  to  order  the  refund  of 
the  purchase-money  if  it  has  been  paid.     The  omission  in  the   rules  to 
which  I  have  pointed  is  possibly  due  to  the  [99]  circumstance  that  it  is 
into  the  Civil  Court  that  the  proceeds  realized  by  the  sale  are  to  be  paid. 
However,  it  is  not  necessary  for  me  to  determine  whether,  in  oases  under 

(1)  9  A.  43.  (2)  5  A,  314, 
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s.  313  of  the  Civil  Procedure  Code,  I  should  follow  the  decision  of  the       1888 
learned  Chief  Justice  or  should  hold  a  different;  view.     I  think  it  right  to     AUG.  1. 
say,  having  been  a  party  to  the  Full  Bench   ruling  in  Madho  Prasad  v.        " 
Uansa  Kuar  (1),  that  what  was  intended  to  be  laid   down  there  and       FOLL 
what  was  laid  down  is  that  whore  a  decree  has  been  transferred  to  a  Collec-    BENCH, 
tor  for  execution,  his  proceedings  in  execution  were  not  to  be  governed  by     .  ~~     . 
the  provisions  of  the  Civil  Procedure  Code,  but  they  were  to  be   governed      „    ' 
and  were  governed  by  the  rules  which  were  made   in  that  behalf   by   the      .  'w ~ 
Local  Government ;  and  that  considering  the  objects  of  those  rules  and  the  .i88a,  10=1 
procedure  of  the  Collector   under  those  rules,   s.  244   of  the   Civil  Proce-  .    .   '   , " 
dure  Code  did  not  apply,  and  there  was  no  such  appeal  as  there  would  be        £' 
from  the  ordinary  decision  of  the  Civil  Court  in  executing  decrees,  under 
that  section.     This  is  what  the  Full  Bench  ruling  laid  down  and  that   is 
all   it  laid   down.     I   agree   with  the   learned   Chief   Justice  that  it  is  a 
distinct   authority  for  the  proposition   that   when,  in   the   execution   of 
decree    transferred  to   a   Collector  for  that  purpose,  an  application  has  to 
bo  made  to  set  aside  a  sale  which  the  Collector   has  held,   the  application 
must  be  made    to  him    and  cannot   be  made   to   the  Civil  Court.     This 
being   so,    I   agree  with   the  learned  Chief  Justice's  order  that  the  appeal 
must  be  arid:  it  is  dismissed  which  costs. 

MAHMOOD,  J. — I  have  arrived  at  the  same  conoulsion,  and  being 
one  of  the  Judges  who  referred  the  case  to  the  Full  Bench,  ull  I  need 
say  is  that  the  Full  Bench  ruling  of  this  Court  in  Madho  Prasad  v. 
H&nsa  Kuar  (1)  governs  this  case,  and  that  I  accept  the  distinction 
which  the  learned  Chief  Justice  has  drawn  between  the  Full  Bench 
ruling  and  his  Lordship's  own  ruling  in  Nathu  Mai  v.  Lachmi  Narain  (2). 
The  exact  point  raised  and  decided  in  that  case  does  not  arise  in 
this  case.  It  can  scarcely  be  doubted,  and  I  say  this  advisedly  after 
having  had  to  deal  with  the  transfer  of  decrees  to  the  Collector  under 
the  provisions  of  s.  320  and  the  following  sections,  that  the  state  of  the 
law,  even  as  represented  in  the  statute,  [100]  is  full  of  complications  and 
difficulties,  and  that  any  attempts  that  have  been  made  to  amend  it  have 
scarcely  done  enough  to  remove  these  doubts  and  difficulties.  Instead 
of  having  proved  a  benefit  to  the  judgment-debtor  in  whose  interests 
those  various  sections  were  introduced  in  the  Code  of  Civil  Procedure, 
they  have  tended  to  increase  litigation  on  the  one  hand,  to  prevent 
the  decroe-holdor  from  obtaining  the  fruits  of  his  decree,  on  the  other. 

Appeal  dismissed. 


U)  5  A,  314.  (3)  9  A.  43. 
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BHAGWANT  SINGH  AND  OTHERS  (Defendants)  v.  KALLU  (Plaintiff).* 
[9th  August,  1888.] 

Act  XXI  0/1850— Suit  by  person  bcma  Muhammadon  as  re  vcrsiontr  in  a  Hindu  family, 

Aot  XXI  ol  1850,  does  not  apply  only  to  a  person  who  has  himself  or  herself 
renounced  his  or  her  religion  or  been  excluded  from  caste,  The  latter  part  of  8.1 
protects  any  person  from  having  any  right  of  inheritance  affected  by  reason  of 
any  person  having  renounced  his  religion  or  having  been  excluded  from  caste. 
This  applies  to  a  case  where  a  person  born  a  Muhammadan,  his  father  having 
renounced  the  Hindu  religion,  claims  by  right  of  inheritance  under  the  Hindu 
law  a  share  in  his  father's  family. 

[R.,  104  P.R.  1902  ;  23  P.L.R.  1903  ;  77  P.W  R.  1207  ;  (1911)  1  M.W.N.  432  (437)  = 
15C.W.N.  545  =  8  A.L.J,  552  =  13  C.L.J.  575  =  10  M.L.T.  25.  D.,  32  C.  871  = 
9  C.W.N.  1003  =  2  0  L.J.  97;  52  P.W.R,  1907  =  36  P.R.  1909.] 

THIS  was  a  suit  brought  by  one  Kallu  Khan  for  possession  of  certain 
property  which  bad  been  sold  to  the  defendants  by  one  Musammat  Banno, 
since  deceased.  The  grandfather  of  the  plaintiff,  Hari  Singh,  had  three 
sons,  Mohan  Singh,  Bacha  Singh,  and  Mahipat  Khan.  Mahipat  Khan, 
who  was  father  of  the  plaintiff,  was  converted  to  Muhammadanism. 
The  property  in  suit  had  belonged  to  Bacha  Singh,  second  son  of  Hari 
Singh,  and  Banno,  whose  alienation  of  it  was  impugned,  was  Bacha 
Singh's  widow.  The  plaintiff,  who,  as  well  as  his  father,  was  a  Muham- 
madan, claimed  the  property  by  right  of  inheritance,  under  the  Hindu 
Law,  to  Bacha  Singh.  The  [101]  defendants  pleaded,  inter  alia,  that  the 
plaintiff  being  a  Muhammadan,  was  not  entitled  to  claim  by  inheritance 
any  property  belonging  to  Hindu  members  of  the  family  ;  and  that  Act 
XXI  of  1850  was  not  applicable  to  the  case,  inasmuch  as  it  protected 
only  those  persons  who  had  actually  changed  their  religion,  and  not  the 
children  of  such  persons. 

The  Court  of  first  instance  (Munsif  of  Tilbar)  decreed  the  claim. 

On  appeal  by  the  defendants,  the  Subordinate  Judge  of  Shahjahanpur 
affirmed  the  Munsif's  decree.  In  the  course  of  his  judgment  he  said  : — 

"  It  is  contended  that  Mahipat  Khan  died  before  Musammat  Banno, 
widow  of  Bacha  Singh,  and  consequently  the  provisions  of  Act  XXI  of 
1850  do  not  apply  to  Mahipat  Khan,  inasmuch  as  the  plaintiff  has  not 
changed  his  religion,  but  was  born  a  Mussalman.  The  Court  cannot,  how- 
ever, allow  that  contention.  The  provisions  of  Act  XXI  of  1850  clearly 
mean  that  nobody  will  be  prejudiced  in  his  right  of  inheritance  by  a 
change  in  his  religion.  Ifc  is  not  necessary  that  he  himself  should  have 
been  a  convert :  it  is  all  the  same  whether  he  or  his  ancestor  (father  or 

grandfather)  changed  their  religion The  result  is  that  inheritance 

follows  descent  without  reference  to  religion.  As  the  plaintiff  is  a  des- 
cendant of  Hari  Singh  and  a  relative  of  Bacha  Singh,  he  cannot  be  pre- 
judiced by  belonging  to  a  different  religion,  and  has  the  same  right  as  if 
he  and  his  father  were  Hindus.  Under  the  Hindu  L-JW,  the  right  of  the 
plaintiff's  father  to  inherit  from  his  father  or  brother  was  not  confined  to 

*  Second  Appeal  No.  205  of  1887  from  ft  decree  of  Maulvi  Mirz*  Abid  Ali  Khan, 
Subordinate  Judge  of  Bhahjahanpur,  dated  the  10th  November,  1886.  confirming  a 
decree  of  Maulvi  Mubnmad  Abdul  Ghafur,  Munsjf  of  Tilhar.  dated  the  2nd  Septem- 
ber, 1886. 
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himself  only,  but;  he  could  transmit  it  to  his  children  at  their  birth.  Under 
these  circumstances,  the  children  of  Mahipat  Khan  acquired  a  right  on 
their  birth  of  which  they  cannot  be  deprived  by  a  difference  in  religion. 
Now  there  is  no  male  member  in  the  family  except  Mahipat  Khan's  sons, 
and  it  is  therefore  clear  that  they  alone  can  inherit  the  property  as  they 
would  have  done  if  there  bad  been  no  difference  of  religion.  If  the  trans- 
fer  were  not  made  by  the  widow,  these  persons  alone  would  have  inherited 
the  property." 

The  defendants  appealed  to  the  High  Court,  upon  the  ground  that 
the  lower  Courts  had  "  erred  in  their  interpretation  of  Act  [102]  XXI  of 
1850,"  and  that"  the  plaintiff,  being  a  born  Mussalman,  cannot  claim 
inheritance  of  a  deceased  Hindu." 

Munshi  Nawal  Bihari  Bajpai,  for  the  appellants. 

Pandit  Moti  Lai  Nehru,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J.  —  A  Hindu  named  Hari  Singh,  had  three  sons,  Mohan 
Singh,  Bacha  Singh,  and  Mahipat  Singh.  Mabipat  became  a  Muhamma- 
dan,  and  the  plaintiff  in  this  case  is  his  son.  Bacha  died  childless,  leav- 
ing two  widows  surviving  him,  Kosila  and  Banno.  Koaila  and  Banno 
were  recorded  proprietors  of  Bacha  Singh's  share.  On  the  death  of 
Kosila,  Banno  was  recorded  as  sole  proprietrix  of  the  share.  Banno  sold 
the  property  in  question  to  the  defendant.  Banno  has  died.  The  plain- 
tiff claimed  the  property  which  was  left  by  Bacha  Singh  by  right  of 
inheritance.  The  sole  question  we  have  to  consider  in  this  second  appeal  is 
whether  the  plaintiff,  having  been  born  a  Muhammadan,  can  claim  as  a  ro 
versioner  to  the  share  of  the  Hindu  family.  This  in  my  judgment  depends 
on  the  construction  of  Act  XXI  of  1850.  Mr.  Bajpai  for  the  purchaser, 
who  is  appellant  here,  very  ably  argued  that  that  Act  applies  only  to  a 
person  who  has  himself  or  herself  renounced  bis  or  her  religion  or  been 
excluded  from  caste,  and  that  it  does  not  apply  to  a  case  like  this  in  which 
the  person  claiming  by  right  of  inheritance  a  share  in  a  Hindu  family  is 
the  son  of  the  person  who  renounced  his  religion,  and  was  born  a  Muham- 
madan. I  was  very  much  struck  with  the  force  of  Mr  Bajpai'  's  argument. 
It  may  be,  no  doubt  inconvenient  that  a  Muhammadan  should  be  intro- 
duced into  a  Hindu  family  or  a  Hindu  into  a  Muhammadan  family,  but 
this  is  a  matter  for  which,  if  it  is  a  grievance,  we,  who  have  merely  to 
interpret  the  law,  are  not  responsible.  We  can  only  interpret  the  law  as 
we  find  it,  without  any  consideration  for  the  opinions  of  those  persons 
whom  the  law  may  affect.  Prior  to  the  passing  of  Act  XXI  of  1850  there 
was  in  force  in  the  Presidency  of  the  Fort  William,  Bengal,  a  Regulation 
known  as  Regulation  VII  of  1832.  Speaking  broadly,  s.  9  of  that  Regu- 
lation was  passed  to  relieve  Hindus  or  Muhammadans  in  that  Presi- 
dency from  any  disability  with  regard  to  the  rights  of  property  under 
Hindu  or  Muhammadan  law,  which  might  have  arisen  by  [103]  reason 
of  a  Hindu  or  Muhammadan  having  changed  his  religion,  or  by  reason  of 
a  Hindu  being  oat  of  caste.  Act  XXI  is  a  very  short  Act,  and  I  propose 
to  read  the  whole  of  it  :  — 

"  Wheras  it  is  enacted  by  s.  9  of  Regulation  VII,  1832,  of  the 
Bengal  Code,  that  whenever  in  any  civil  suit  the  parties  to  such  suit  may 
be  of  different  persuasions,  when  one  party  shall  be  of  the  Hindu  and  the 
other  of  the  Mubammadan  persuasion,  or  where  one  or  more  of  the  parties 
to  the  suit  shall  not  be  either  of  the  Muhammadan  or  Hindu  persuasion  ; 
the  laws  of  those  religions  shall  not  be  permitted  to  operate  to  deprive 
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1888       au°k  parfcy  or  ParfciQS  °f  anV  property  fco  which,  but   for  the  operation  of 
such  laws,  they  would  have  been  entitled,  and  whereas  it  will  be  beneficial 

'      to  extend  the   principle    of   that   enactment   throughout    the  territories 

APPEL-    subject  to  the  Government  of  the  East  India  Company,   it  is  enacted  as 

LATH       f°H°w8  : — 

"  So  much  of  any  law  or  usage  now  in  force  within  the  territories 
jIVIL.  SUDject  to  the  Government  of  the  East  India  Company,  as  inflicts  on  any 
person  forfeiture  of  rights  or  property,  or  may  be  held  in  anyway  to 
impair  or  effect  any  right  or  inheritance  by  reason  of  his  or  her  renoun- 
cing, or  having  been  excluded  from  the  communion  of  any  religion,  or 
being  deprived  of  caste,  shall  cease  to  be  enforced  as  law  in  tbe  Courts 
of  the  East  India  Company  and  in  the  Courts  established  by  Boyal 
Charter  within  the  said  territories  " 

The  first  thing  to  be  observed  is  that  tbe  Legislature  in  the  preamble 
expresses  the  intention  of  the  Act  to  be  to  extend  the  principle  of  s.  9  of 
Eegulation  VII  of  1832  which  was  then  in  operation  in  the  provinces 
subject  to  the  Presidency  of  Fort  William  throughout  the  territories  of 
the  East  India  Company.  That  being  so,  one  would  expect  that  in  the 
operative  part  of  the  Act  the  principle  of  s.  9  of  Eogulation  VII  of  1832 
would  not  be  cut  down  or  curtailed.  We  have  got  to  see  whether 
Mr.  Bajpai's  argument  is  correct  that  the  Act,  did,  in  fact,  cut  down  and 
curtail  the  principle  of  s.  9.  His  argument  was  that  notwithstanding  the 
intention  of  the  Legislature  shown  in  the  preamble,  the  relief  extended  to 
the  rest  of  the  Company's  provinces  was  by  the  operative  [104]  part  of 
the  Act  limited  by  the  wording  of  that  part  to  the  actual  person  who 
might  change  his  religion  or  be  excluded  from  caste.  No  one  can  read  s.  9 
of  Regulation  VII  without  seeing  that  if  Mr.  Bajpai's  argument  is  correct 
the  operative  portion  of  the  Act  instead  of  extending  the  principle 
to  the  rest  of  the  Company's  provinces,  would  have  limited  the 
relief  it  was  intended  to  extend.  As  I  read  the  operative  portion  of  tbe 
Act,  it  relates  to  different  classes  of  persons.  In  the  earlier  portion  it 
protects  any  person  from  forfeiture  of  right  of  property  by  reason  of  hia 
or  her  renouncing  their  religion  or  being  excluded  from  caste.  In  the 
case  before  us  those  words  would  have  protected  the  father  of  the  plain- 
tiff, who  was  the  person  who  renouncd  his  religion,  and  they  protected 
him  from  losing  any  right  which  he  had.  The  latter  portion  of  the  section, 
in  my  opinion,  protects  any  person  from  having  any  right  of  inheritance 
affected  by  reason  of  any  person  having  renounced  his  religion  or  having 
been  excluded  from  casto.  If  the  latter  part  of  the  section  was  restricted 
to  the  protection  of  the  right  of  inheritance  of  the  parsons  renouncing  their 
religion,  or  being  excluded  from  caste,  their  case  was  covered  by  the  words 
of  the  early  part  of  the  section. 

Beading  the  section  as  I  do,  and  I  think  it  is  tho  natural  reading  of 
the  section,  I  givo  effect  to  tbo  intention  of  the  Legislature  in  passing  the 
Act,  which  we  find  expressed  in  tho  preamble,  and  to  the  principle  of  s.  9 
of  Begulatfon  VII. 

Tbe  effect  of  this  construction  of  the  Act  is  that  the  appeal  is 
dismissed  with  costs. 

STRAIGHT,  J.—l  concur. 

Appeal  dismissed. 
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11  A.  104  =  8  A.  W.H.  (1888)287. 

APPELLATE  CIVIL.  AUG.  17. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice,  Tyrrell.          APPEL- 
LATE 
DAYA  (Defendant)  v.   PARAM  SUKH  (Plaintiff).*    [17th  August,  1888.]     CIVIL, 

Defamation— Suit  by  father  in   his  own  right  for  defamition  of  daughter— Suit  not         ~~I^m 

mainta.nable.  11  A.  10*  — 

8  A  W  N 

A  suit  for  defamation  of  bis  cUughtor  cannot  be  unintfiined  by  a  Hindu  father  '    ' 

suing  in  his  own  right  and  not  as  general  attorney  or  on  behalf  of  the  daughter.  ''"8)  287. 
A  [105]  suit  for  defamation  can  only  be  brought  by  the  person  actually  defamed, 
if  the  porsoa  is  sui  jut  is  and  if  not  sui  juris,  then  under  the  provisions  of 
the  Civil  Procedure  Code,  by  hia  guirdiaa  or  next  friend.  Dawan  Singh  v. 
Mahip  Sini/h  (I)  and  Parvathi  v.  Mainar  (2)  distinguished.  Subbaiyar  v. 
Kristnaiyar  (3)  and  Lu-.kumscu  Rowji  v.  Hurbun  Nursey  (4)  referred  to. 

[F.,  18  M.  250  (251)  ;  5  M.L.J.  65  ;  R.,  32   C.    1060   (10o8}=9  C.W.N.  847  =  2   C.L.J. 
396;  U.B.R.  (1872—1892).  617.] 

THIS  was  a  suit  for  damages  for  defamatory  words  spoken  by  one 
of  the  defendants  in  reference  to  the  plaintiff's  daughter ;  and  the  plaintiff 
also  claimed  damages  for  expenses  incurred  by  him  in  connection  with  his 
daughter's  gauna  ceremony,  in  reliance  upon  an  agreement  between  him- 
self and  the  defendants,  and  which  expenses  he  alleged  had  been  thrown 
away  in  consequence  of  the  defendant's  conduct.  One  of  the  two 
defendants  was  son  of  the  other,  and  he  had  been,  some  years  prior  to  the 
institution  of  the  suit,  married  to  the  plaintiff's  daughter.  A  date  was 
fixed  for  the  celebration  of  the  gauna  ceremony,  and  the  plaintiff  made 
tho  necessary  preparations  for  such  celebration  ;  but  the  defendants  did 
not  attend.  Shortly  afterwards  the  plaintiff  went  to  the  defendants  to 
ask  for  an  explanation,  and  the  father  then  said  that  tho  plaintiff's  daughter 
was  a  person  of  bad  character,  and  he  and  his  son  would  take  no  part  in 
the  gauna,  and  would  not  dine  at  the  plaintiff's  house,  This  statement 
was  alleged  to  have  been  made  in  the  presence  of  several  caste-fellows  of 
tho  plaintiff.  The  defence  to  the  suit  was,  inter  alia,  that  it  could  not  be 
maintained  by  the  plaintiff,  or  anyone  other  than  the  person  defamed. 

The  Court  of  first  instance  (Munsif  of  Kanauj)  dismissed  the  suit  on 
this  ground,  referring  to  Oodai  v.  Bhawanee  Pershad  (5)  and  Subbaiyarv. 
Kristnaiyar  (3). 

On  appeal  by  the  plaintiff,  the  District  Judge  of  Farakhabad  reversed 
tho  first  Court's  decree  and  allowed  the  claim.  Tho  Judge  observed : — 

"  I  think  that  the  appellant's  third  and  fourth  pleas  must  be 
admitted.  There  can  be  no  doubt  that  the  plaintiff  suffered  defama- 
tion of  character  from  the  words  used  by  the  defendants,  and  that 
he  is  entitled  to  compensation  for  it.  The  case  quoted  by  the  lower 
[106]  Court  does  not  apply,  for  the  position  of  the  parties  in  the  two  cases 
is  different.  That  was  a  case  of  a  possibly  net  very  closely  allied 
relative  suing  'on  behalf  of  a  female  presumed  to  be  capable  of  suing  for 
herself ;  this  is  a  case  'of  a  father  suing  for  injury  done  to  himself  by 
words  spoken  against  his  daughter  of  tender  age  and  under  his  protection. 
Tho  rulings  also  quotod  by  the  appellant's  pleader  from  the  reports  of  the 

*  Second  Appeal  No.  545  cf  1687  from  a  decree  of  W.  H.  Hudson,  Esq  ,  District 
Judge  of  Farakhabad,  dated  the  5th  January,  1387,  reversing  a  decree  of    Babu  Frag 
Das,  Munsif  of  Eanauj,  dated  the  23rd  September,  1886. 
(1)  10  A,  425.        (2)  8  M.  175.         (3)  1  M.  383,        (4)  5  B,  580,        (5)  1  Agra,  264. 
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Madras  and  Bombay  High  Courts  are  not  applicable  to  the  circumstances  of 
the  present  case.  The  injury  done  to  the  daughter's  reputation  in  the  pre- 
sent instance  is  undoubtedly  a  personal  injury  to  the  plaintiff  himself.  In 
the  second  place,  it  does  not  affect  the  plaintiff's  claim  on  account  of  pecu- 
niary loss  that  no  compact  is  proved  to  having  been  made  for  fixing  the  date 
of  the  gauna.  It  is  sufficient  that  the  plaintiff  was  authorized  to  presume 
that  the  ceremony  would  be  performed  at  some  approaching  date,  and 
that  he  made  preparations  in  anticipation  of  such  performance.  The  plain- 
tiff's witnesses  have  given  a  list  of  items  of  expense  which  verify 
the  plaintiff's  estimate  of  Es.  200  for  cost  of  entertainment  ;  and  his 
pleader  is  willing  to  reduce  his  claim  for  damages  on  other  grounds  to  an 
equal  sum.  I  therefore  reverse  the  judgment  of  the  lower  Court,  and 
give  the  plaintiff  appellant  a  decree  for  Es.  400  with  all  costs." 

The  defendant  Daya  appealed  to  the  High  Court  on  the  ground,  inter 
alia,  that  the  plaintiff  had  shown  no  cause  of  action. 

Munshi  Naival  Bihari,  Bajpai  for  the  appellant. 

Pandit  Bishambar  Nath,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J. — The  plaintiff  brought  this  suit  to  recover  damages  for 
defamatory  words  spoken  by  the  appellant  in  reference  to  the  plaintiff's 
daughter.  He  also  claimed  as  damages  certain  expenses  being  thrown  away 
by  reason  of  the  appellants  declining  to  allow  his  son  to  take  the  plaintiff's 
daughter  to  his  house  and  refusing  to  take  part  in  her  gauna.  The  lower 
appellate  Court  has  awarded  E3\  200  in  respect  of  the  defamatory  words, 
and  Es.  200  in  respect  of  the  expenses  claimed.  The  appellant  did  not 
plead  that  the  words  were  true  ;  ho  merely  said  he  had  only  repeated 
what  he  heard.  That  does  not  amount  to  justification.  It  is  contended  on 
behalf  [107]  of  the  appellant  that  this  suit  should  he  dismissed.  On  behalf 
of  the  plaintiff-respondent  it  was  contended  that  a  Hindu  father  could  in 
his  own  right  and  not  suing  as  general  attorney  or  on  behalf  of  his  daughter 
maintain  an  action  for  defamation  of  his  daughter.  For  that  purpose  my 
brother  Mahmood's  judgment  in  thecaso  of  Dawan  Singhv.  Mahip  Singh  (1) 
and  the  case  of  Parvathi  v.  Mannar  (2)  were  cited.  The  judgment 
of  my  brother  Mahmood  does  not,  in  my  opinion,  support  that  contention. 
That  judgment  was  directed  to  show  that  in  India  an  action  for  defamatory 
words  spoken  could  be  maintained  not  by  any  person  other  than  the  de- 
famed person,  but  by  the  person  who  was  defamed,  without  the  allegation  or 
proof  of  special  damages  and  under  circumstances  in  which  a  similar  action 
could  not  be  maintained  in  England.  I  have  mentioned  to  my  brother  Mah- 
mood this  contention  as  to  his  judgment,  and  he  has  told  me  that  he  did  not 
intend  to  lay  down  a  proposition  that  any  person  other  than  the  person 
defamed  could  maintain  the  action  for  defamation.  The  case  in  I.  L.  E., 
8  Mad.,  to  which  I  have  referred,  was  a  suit  brought  by  the  person  who 
was  actually  defamed  :  consequently  it  has  no  beaiing  on  this  particular 
point.  In  my  opinion  an  action  for  defamation  can  only  be  brought  by 
the  person  actually  defamed  if  the  person  is  sui  juris,  and  if  the  person  is 
not  sue  juris,  then  under  the  provision  of  the  Code  of  Civil  Procedure  by 
the  guardian  or  next  friend.  If  any  ralative  who  suffered  pain  of  mind  by 
reason  of  defamatory  language  uttered  as  to  another  relative,  could  maintain 
an  action  for  defamation,  the  defamer  might  be  liable  to  as  many  actions 
as  there  were  members  of  the  family  of  the  person  defamed.  It  was  held 


(1)  10  A.  425 


(2)  8  M.  175. 
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by  the  Madras  High  Court  in  the  case  of  Subbaiyar  v.  Rristnaiyar  (1),  that      1888 
a  brother  could  not  maintain  an  action  for  the  defamation  of  his  sister.  I     AUG.'IT. 

think  that  is  a  right  decision.     It  was  held  by  the  Bombay  High  Court  in        

Luckumsy  v.  Hurbun  Nursey  (2),  that  the  heir  and  the  nearest  relative  of     APPEL- 
a    deceased    person    could    not    maintain    a   suit  for  defamatory  words      LATE 
spoken   of  such    deceased   person,   although   they   were  alleged  to    have      CIVIL. 
caused  damage  to  the  plaintiff  as  a  member  of  the  same  family.     [108] 
Those  two  cases   show,    as   I   have   always   understood   the   law  to  be,  11  A.  104  = 
that  an  action   for  damages  is  a   purely   personal  action  which  can  only    8A.W.N. 
be  maintained   by   or  on  behalf  of  the  person  defamed.    The  same  princi-    (1888)  287. 
pie   was  applied,  although  not   in  an  action  for  defamation,  by  this  Court 
in   Oodai  v.  Bhowanee  Pershad  (3).  I  am  of  opinion  that  so  far  as  this 
suit   is   one   to   recover   damages  for   the   defamation  of  the  defendant's 
daughter,   it   cannot  be    maintained.     It   is   not  necessary   to   consider 
whether  the  words  are  actionably  defamatory,  as  we  hold  that  the  father 
has  no  cause  of  action  in  respect  of  them.     So  far,  I  am  of  opinion  that 
the  appeal  should  be  allowed.     As  to  the  part  of  the  suit  for  expenses  in- 
curred by  the  father  thrown  away  by  reason  of  the  acts  of  the  defendants, 
I  am   of  opinion    that   the  appeal  should  be   dismissed.     As   I  under- 
stand the  finding  of  the  District  Judge,  the  expenses  he  has  allowed  have 
been  reasonably  incurred  by  the  plaintiff  in  reliance  on  the  agreement  of 
the  defendant-appellant  that  the  gauna  should  be  carried  out.     The  appeal 
as  to  Es.  200  for  gauna  will  be  dismissed  with  proportionate  costs,  and 
the  appeal  as  to  Bs.  200  awarded  in  respect  of  the  alleged  defamation  will 
be  decreed  with  proportionate  costs. 

TYRRELL,  J. — I    fully  agree  with  the  view  expressed  by  the  learned 
Chief  Justice  and  in  his  order  disposing  of  the  appeal  (4). 

Appeal  allowed  in  part. 


11  A.  108  =  9  A.W.N.  (1889)  17  =  13  lod.  Jur.  238, 
APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice  and  Mr.  Justice  Tyrrell. 


MUHAMMAD  WILAYAT  ALI  KHAN  (Plaintiff)  v.  ABDUL  RAB  AND 
ANOTHER  (Defendants)*      [13t,h  December,  1888.] 

Preemption—  Wajib-ul-arz—ltlahammadan  Law— Refusal  by  pre-emptor  to  purchase — 
Immediate  dmi'ini — Pre  emptor  claiming  property  cs  to  part  of  ivhich  he  has 
disqualified  himself  from  suing, 

The  wajib  ul-arz  of  a  village  provided  that  a  co-sharer  wishing  to  sell  his  share 
must  give  notice  to  the  other  co  sharer?,  and  that  first  a  nearer  oo  sharer  and 
next  a  more  distant  co-sharer  should  have  a  right  of  pre  emption.  Where,  such 
notice  having  [109]  been  given,  the  cc-sharer  receiving  notice  took  no  action 
thereon  within  a  reasonable  time,—  held  that  as  his  '  inaction  would  lead  the 
vendor  to  conclude  that  he  would  not  interfere  or  become  a  purchaser,  it  was 
equivalent  to  declining  to  purchase. 

A  sale  of  property,  to  which  the  Muhammadan  law  of  pre-emption  was  appli- 
cable, took  place  in  October,  1884.  The  plaintiff  pre-emptor  and  his  agent  becam 


'First  Appeal,  No.  49  of  1887,  from  a  decree  of  D.  T.  Roberts,  Esq  ,  District 
Judge  of  Moradabad,  dated  the  23rd  December  18S6. 

(1)  1  M.  383.  (2)  5  B.  580.  (3)  1  Agra  264. 

(4)  Bee  Ajudhia  Parshad  v.  S/«66w  Mai  (Punjab  Record,  1899,  No.  27)  in  which 
Rattigan  and  Roe,  JJ  ,  held  that  a  Hindu  husband  could  sue  in  his  own  righ't  for  dama- 
ges for  defamation  of  his  wife. 
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.  Q-Q  aware  of  the  sale  shortly  after  it  took  place,  and  many  months  prior  to  July,  1885. 

He  did  not  allege  that  he  bad  given  notice  that  he  claimed  to  exeroiee  his  right 

DEC.  13.  of  pre-emption  before  July,  1E85.       It  was  found  as  a  fact  that  no  such  notice 

"-"•"  was  given. 

APPEL-  Beld  that  even  if  Buch  notice  was  giveu,  it  was  too  late,  and  was  not  a  prompt 

„,_  demand  in  accordance  with  the  Muhammdan  law. 

The  principle  of  the  rule   that  a  pre-emptcr  must  claim   the  whole  of  the  pro- 

ClVIL.  perty  included  in  the  sale-transaction,  and  for  which  one   price  was  paid,  if  he  is 

entitled  to  claim  it,  and  cannot  obtain  a  decree   for  part  only  of  such  property, 

11  A.  108=  applies  to   the  case  of  a  pre-emptor  who  claims   the  whole,   but  who   is  at  the 

9  A.W.N.  time  disentitled  by   his  own    act   or  laches  to  maintain   the  claim  as  to  a  part. 

(1889)17=  Such  a  disqualification  prevents  the  pre-emptor  from  maintaining   his   suit  for 

any  portion  of  the  property  included  in  the  sale. 

'  Where  therefore  a  pre-emptor  was  disqualified  from  claiming  a  portion  of  the 

Z3dl  property  sold,   by   not  having   made  a  prompt   demand   in  accordance  with  the 

Muhammadan  law  in  respect  of  such  portion, — held  that  he  was  thereby 
prevented  from  maintaining  his  euit  for  another  portion  claimed  under  the 
provisions  of  the  wajib-ul-arz  of  village,  though  he  was  willing  to  pay  the  full 
purchase  money  and  to  leave  in  the  vendee's  hands  the  portion  as  to  which 
he  was  difqualified. 

[F.,  21  A.  119  ;  R..  4  O.C.  397  (399) ;  10  P.E.  1909  =  24    P.L.R.  1909  ;    Cons.,   12  A. 

234  (273,  274)  ;  D.,  17  A.  288  (292)  ;  35  C.  575  (595,  596).] 

THIS  was  a  suit  for  pre-emption  in  respect  of  a  sale,  dated  the  12th 
October,  1884,  of  a  share  in  the  village  Muhra  in  the  Moradabad  district, 
and  a  piece  of  land  in  the  city  of  Moradabad.  The  claim  in  regard  to 
the  share  in  the  village  Muhra  was  based  on  the  wajib-ul-arz,  the  pre- 
emption clause  in  which  was  as  follows : — 

"A  sharer  wishing  to  sell  or  mortgage  his  share,  or  a  mortgagee  to 
sub-mortgage  his  mortgagee's  rights,  shall  first  communicate  his  intentions 
to  the  nearer  sharer,  and  in  the  event  of  his  refusal  to  the  one  next  to  him, 
to  sell  or  mortgage  the  share  for  a  proper  price,  and  if  he  also  refuses  to  buy 
it  or  pay  a  proper  price,  then  he  shall  be  competent  to  transfer  it  to 
whomsoever  he  chooses.  If  a  sharer,  the  transferor,  through  enmity 
or  in  collusion  with  the  transferee,  alleges  or  causes  to  be  entered 
in  the  deed  an  excessive  price,  then  the  question  shall  be  referred  to  and 
decided  by  the  arbitrators  chosen  by  the  parties.  If  the  parties  do  not 
come  to  a  settlement  as  to  price  amongst  themselves  or  by  appointing  an 
arbitrator,  then  the  Court  [110]  shall  settle  it  on  its  own  authority 
according  to  the  quality  of  the  share  or  the  average  price  paid  before  for 
shares  transferred  in  this  or  other  surrounding  villages.  If  the  co- sharers 
fail  to  pay  the  price  determined  by  the  arbitrators,  then  the  transferor  shall 
be  competent  to  transfer  his  share  to  a  stranger,  and  then  no  claim  as  to 
right  of  pre-emption  shall  be  admissible.  If  a  sharer,  the  transferor, 
makes  a  transfer  in  favour  of  his  children  or  near  relations,  then  no  sharer 
shall  have  a  claim  for  right  of  pre-emption,  and  the  nearer  relations  possess 
a  pre-emptive  right  as  opposed  to  those  more  remote." 

The  claim  in  regard  to  the  property  in  Moradabad  was  based  on  the 
Muhammadan  law. 

The  Court  of  first  instance  (District  Judge  of  Moradabad)  dismissed 
the  claim,  and  the  plaintiff  appealed  to  the  High  Court.  The  facts  are  fully 
stated  in  the  judgment  of  the  Court. 

The  Hon.  Pandit  Ajudhia  Nath  and  Babu  Jogindro  Nath  Chaudhri 
for  the  appellant. 

Mr.  G.  E.  A.  Boss,  Mr.  Abdul  Majid,  Mr.  Hamid-ullah,  and  Shah 
A  sad  Ali,'tor  the  respondents. 
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JUDGMENT.  1888 

EDGE,  G.J.,  and  TYRRELL,  J.— This   was  a  suit  for  pre-emption.     DEO- 13- 
The   defendants  were   Muhammad  Abdul   Rab,  the   vendee,  and   Wahab      . 
Ali,  the  vendor.     The  plaintiff  and  the  vendor  were  half-brothers.     They 
were  shareholders    in  the  village  Muhra.     The  property  which  was  sold      LATB 
consists  of  the  shares  in  the  village  Muhra,  and  of  a  small  piece  of  land      CIVIL. 
in  Moradabad  itself.     The  purchaser  was  a  stranger.     The  sale-dead  was       «~^Ja_ 
executed  on  the  12fch  October  1834,   and  the  price  was  Rs.  4,760.     It    g^'JLj 
was  one  sale  transaction  for  the  two  properties,   and  one   fixed   price.   M981  /, 
There  is  no  doubt  that  if  the  plaintiff  had   chosen  to  exercise  his  rights 
of  pre-emption  at  the  time,  he  is  the  person  who  is  entitled  to  maintain 
an  action  for  pre-empbion  in  respect  of  each  of  these  properties.     The 
sale  of  the  share  in  the  village  Muhra  was  governed  by  the  wajib-ul-arx, 
and  the  sale  of  the  Moradabad  land  was  governed  by  the  principles  of  the 
Muhammadan  law  applicable  to  pre-emption. 

[Ill]  In  the  Court  below,  it  was  contended  by  the  plaintiff  that  the 
true  price  was  Rs.  4,375,  and  not  Rs.  4,760.  That  contention  has  been 
abandoned  here,  and  there  is  ample  evidence  to  show  that  the  true  price 
was,  as  alleged  in  the  sale- deed,  Rs.  4,760.  It  is  proved  from  the  evidence 
that  the  vendor  was  in  embarrased  circumstances,  that  some  of  his 
property,  particularly  that  in  this  village,  was  attached  under  a  decree, 
and  that  he  was  making  applications  early  in  1884  for  postponement  of 
the  sale.  It  is  also  proved,  in  our  opinion,  that  negotiations  for  the  sale 
of  this  property  in  suit  were  being  carried  on,  certainly  in  July,  1884,  and 
most  probably  previously.  In  the  Court  below  the  parties  appeared  to  have 
agreed  that  the  Muhammadan  law  was  the  law  governing  this  case.  We 
do  not  consider  that  they  are  bound  by  any  such  agreement  as  that.  It 
is  true,  that  in  one  view  of  this  case  the  principle  of 'Muhammadan  law, 
which  we  shall  refer  to  later  on,  may  be  a  bar  to  the  plaintiff's  maintaining 
the  action.  The  plaintiff's  case  below  was,  as  it  has  been  here,  that  he 
first  became  aware  of  the  sile  in  July,  1885  ;  and  that  thereupon  he  gave 
a  notice  required  by  Muhammadan  law  declaring  himself  a  pre-emptor.  • 
The  defendants'  case  is  that  the  plaintiff  knew,  if  no'  before  the  sale, 
at  any  rate  soon  afterwards,  of  the  fact  of  the  sale  in  question.  The 
plaintiff  was  the  lambardar  of  the  village,  and  the  defendants  say  that 
his  agent  in  the  village,  a  man  called  Budh  Sen,  knew  perfectly  well  about 
the  sale,  and  that  the  plaintiff  must  have  been  informed  by  his  agent  of 
what  was  taking  place  in  the  village,  in  which  he  was  interested,  not  only 
as  a  shareholder,  but  also  as  lambardar.  Another  part  of  the  case  is 
this.  It  is  said  on  behalf  of  the  defendant  that  the  vendor  in  February, 
1884,  gave  the  plaintiff  notice  in  writing  by  a  registered  letter  that 
he  was  going  to  sell  the  property  in  question  to  Abdul  Rab,  the  present 
purchaser,  and  the  plaintiff  had  not  the  means  or  the  desire  to  become 
a  purchaser  at  that  time.  There  is  a  contention  as  to  what  was  the 
nature  of  that  notice  and  as  to  whether  any  reply  was  given  in  fact. 

It  will  be  convenient  to  consider  first  of  all  what  is  the  true  construc- 
tion of  the  iocijib-ul-arz  in  this  case.  It  appears  to  us  that  the  wanb-ul- 
arz  in  this  case  made  it  incumbent  on  a  sharer,  who  was  going  [112]  to 
sell,  or  was. desirous  of  selling,  a  share  in  the  village,  to  give  notice  to  his 
co-sharers.  And  it  was'provided  by  the  wajib-ul-arg  as  we  read  it,  that  that 
notice  should  be  given  first  to  the  nearer  co-sharer,  and  if  lie  desired  to 
purchase,  he  was  entitled  to  purchase  at  what  is  called  a  "proper"  or,  fair 
price';  and  if  he  did  not  desire  to  purchase,  then  the  more  distant 
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1888       co-sharer  might   purchase   at   a   fair  price  ;    and   if   the   more   distant 

DEC.  13,     co-sharer  did  not  purchase,  then  the  shareholder  desiring  to  sell  might  sell 

the  share  to  whomsoever  he  pleased.     It  provides  also  the  means  by  which 

APPEL-     a  "  proper"  or  fair  price  was  to  be  ascertained  in  case  of  dispute.  It  must 

LATE       be  ascertained  by  arbitration  or  by  a  suit  in  Court.     That  is  to  say,  the 

CIVIL       co-sharer  who  had  notice  bad  the  right  to  say — "  I    will  purchase  the 

'      property  at  a  proper  price ;  "  and  ho  had  the  right  also,  if  he  did  say  that, 

11  A.  108=    to   have   it   determined,    by    arbitration,   or   by    suit,    what   the   proper 
9  A.W.N,    price   was.     It   was   also   competent   to   him,   under   this   wajib-ul-arz, 
(1889)  17=    to  say  :  "I  decline  to  purchase  at  all,  "     Now  that  being  the  construction 
18  ind.  Jur,  which    we   place    upon   this   wajib-ul-arz,    we   have    got   to  see   what 
233,        was  the  nature  of  the  notice  given  to  the  plaintiff  in  February,    1884. 
As  we  have  said,  that  notice  was  in  writing.     It  was  sent  to  the  plaintiff 
under  a  registered  cover  ;  the  plaintiff  received  it  and  gave  a  receipt  for  it. 
But  when  the  plaintiff  is  called  upon  to  produce  the  notice,  he  does  not 
produce  it ;  but  he  produces  a  book  in  which  he  says  he  copied  the  notice 
in  question.     He  accounts  for  copying  the  notice  in  the  book  by   saying 
that  he  was  in  the  habit  of.  copying  important  notices  into  the  book  to 
provide  for  tbe  event  of  their  being  lost.     The  Judge  below  came  to  the 
conclusion  that  that  portion  of  the  book  which  contains  what  is  said  to  be 
a  copy  of  tbe  notice  in   question  was  an   interpolation.     We  are   not 
disposed  to  disagree  with  him  on  that  point.     Assuming,  for  the  purposes 
of  argument,   that  it  is  a  genuine  copy,  it  is  wide  enough  in   our  opinion, 
and  sufficiently  informed  the    plaintiff  that  Wahab  Ali  was  proposing  to 
sell  his  shares  in  the  villages  in  the  district  of  Moradabad.     The  copy 
shows  that  Wahab  Ali  asked  the  plaintiff  to  inform  him  if  he  wished    to 
purchase  the  share  in  any  of  those  villages.     We  thick,  therefore,  that  so 
far  as  the  giving  of  a  notice  was  concerned,  the  vendor  complied  with  the 
requirements  of    this  wajib-ul-arz.     The  question  then  arises  : — Was  any 
[113]  and  what  reply  sent  to  that  notice  ?  The  plaintiff  says  that  he  did 
send  a  written  reply   to  the  effect: — "If  you  sell,  I  will   purchase."     He 
was  asked  how  he  sent   the  reply,  and    he  gave  no  satisfactory  account  of 
it.     He  was  asked  whether  he  wrote  it  himself.     He  said  it  was  written  by 
someone  else,    but  was  unable  to  say  who  was  the  person  who  wrote  it. 
He  kept  no  copy  of   it,  although  he  had  in  his  hands  the  present  vendor's 
notice  to  him,  and  says  that  he   took  the  precaution  of  copying    that  into 
his  book.     As    he  says,  he  kept  no  copy  of   the  reply  which  he  alleges  he 
sent,  written  by  a  person  whom  he  does  not  know.    Now  unfortunately  in 
this  case,  Wahab  Ali  has  not  given  evidence.    The  defendant-vendee  is  tot 
to  be  blamed  for  that ;  he  took  all  the  necessary  steps  to  procure  his  attend- 
ance  in    Court.     So  that  we  have  here  no  direct    contradiction    to  the 
statement   of    the   plaintiff   that    be    did    send   that    reply.     We    have, 
however,   evidence  which   we   believe,  which  is   absolutely  inconsistent 
with  the  plaintiff  ever  having  sent  such  a  reply  at  all.     WTe  know  that  at 
that  time  he  was  a  man  involved  in  debt.     We  have  the  evidence  of  the 
defendant-purchaser,  who  tells  us  that  Budh  Sen,  the  plaintiff's  particular 
agent  for  his  village,  had  told    him  plainly  that  he,   Budh  Sen,  as  well  as 
bis  master,    the  plaintiff,  agreed  to  the  sale  ;  and  that  Budh  Sen  had  told 
him  that  be  had    advised   his  master  to  purchase   the  village,  as  it  was  a 
large  one,    but   bis  master  would  not  agree  to  take  it.     We-have  also  got 
the  evidence  of  Bulaki  Das  on  this  point.     He  says   that   Budh   Sen  told 
him  of  his  own    accord    that  be  and    his  master  were  delighted  at  Abdul 
RaJb  becoming  a  purchaser.     We  h»ve  also  got  the  answer  to  interrogatories 
of  Hakim  Asbgar  Ali,  in  which  he  tells  us  that  he  knew  that  the  plaintiff 
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was  not  willing  to  purchase  the   property  at  tho  time  ;  and  further,  with       1888 
regard  to  the   property   which  was  sold   by  Zohra  Begam,  on  the  22nd     DEC.  13> 
March,  1885,  that  the  plaintiff,  when  asked  whether  he   would   purchase, 
said  that  he  had  not  got  the  money.  APPBL- 

Now  we  have  come  to  the  conclusion  that  the  plaintiff  has  failed  to      LATE 
prove  that  he  did,   in  fact,  reply  that  he  would  become  the  purchaser  in      QIVIL 

the  event  of  the  property  being  sold.     If,  as  we  are  assuming,   he   simply        ' 

took  no  action  within  a  reasonable  time,  on  the  notice  [114]  of  February,  n  A.  108  = 
1884,  that  in  our  judgment   was   equivalent  to  an   intimation   that  he    9  AW.H. 
declined  to  become  a  purchaser.     If  failing  to  take  action  within  a  reason-   (1889)  17  = 
able  time  is  not  to  be  held  equivalent  to  a  declining  to  ourchase,  the  13  Ind.  Ju*. 
result  would  be  that  a  sharer  wishing  to  sell  property  to  which   a   wajib-         233- 
ul  arz  such  as  this  applies,  would  practically  be  unable  to  dispose  of  the 
property  at  all   without   the  risk  of  a  pre-emption  suit.     Now  on  that 
ground  alone   we  think  that  the  plaintiff  would  fail  in  this  suit,  so  far  as 
the  share  in  the  village  is  concerned,   to  which  the  wajib-ul-arz  applies. 
What  we  mean  is  that  he  had  notice  that  he  could  purchase,  and  he  acted 
in  such  a  way  as  to  lead  the  vendor  to  conclude  that  he  would  not  interfere 
and  would  not  become  the  purchaser.     Of  course  in  all  these  cases  the 
particular  wording  of  the  wajib-ul-arz  is  to  be  looked  at  to  see  what  was 
the  custom  or  contract  between  the  shareholders  of  the  village.     The  next 
point  to  be  considered  ia,  when  did  the  plaintiff  or  his   agent  know  that 
the  sale  to  the  defendant  had  actually  taken  place  ?     The  patwari  of  the 
village  knew  in  July,  1884,  that  the  sale  was  being  negotiated,  and  in  that 
month  he  called  upon  Abdul  Bab,  the  purchaser,  to  give  him  information 
as  to  the  area  and  rent  of  the  village.     Ha  tells  us  that  Budh  Sen  informed 
him  that  two  years  before  the  time  he  was  giving  his  evidence,   he  called 
upon  the  purchaser  to  make  a  salaam  to  him  as  a  new  shareholder  in  the 
village.     He   gave   his    evidence  on  the  15th  September,  1886,  so  that 
although  two  years  had  not  expired  from  the  actual  date  of  the  sale,  it  is 
pretty  evident  that   the  patwari  called  upon  the  defendant  to  make  his 
salaam  shortly  after  the  sale,  and  it  is  also  proved  by  him  that  the  person 
who  told  him  that  the  sale  had  taken  place  was  Budh  Sen.     The  evidence 
of  the  defendant  and  of  Bulaki  Das  shows    not   only  that  Budh  San  knew 
of  this  sale  about  the  time,  but  also    that  the  plaintiff  must  have  known 
of  it  too  ;  and  that  at  that  time  the  plaintiff  was  acquiescing  in  the  sale. 
Then  again  there  is  a  letter  from  Budh  Sen  to  the  defendant-purchaser, 
of  the  4th  February,  1885,  which  accompanied  a  present  of  some  sugar-cane 
juice.     That  letter  and  that  present  of  the  sugar-cane  juice  to  our  mind 
evidence  corroborative  of  that  given  by  Bulaki  Das  as  to  Budh  Sen's  know- 
ledge.    There  was  no  possible  reason  why  that  letter  should  have  been 
written  or  [158]  that  present  sent  if  Budh  Ssn  did  not  know  that  he  was 
writing  the  letter  and  sending  the  present  to  a  new  share-holder  in  the 
village.  Consequently  we  come  to  the  conclusion  that  not  only  Budh  Sen  but 
the  plaintiff  knew  shortly  after  the  sale  of  thefaot  that  a  sale  had  taken  place 
but  that  they  had  known  that  fact  many  months  prior  to  July,  1885.  That 
has  an  important  bearing  on  one  view  of  the  law,  which  we  think  is  applic- 
able to  the  case.     The  property  in  Moradabad  was  property  nofc  affected 
by  the  wajib-ul-arz  in  this  case.    It  was  a  property  which  was  subject  to 
the  ordinary  Muhammadan  law  of  pre-emption.     It  was  incumbent  on  tha 
plaintiff  to  show  that  on  his  obtaining  knowledge  that  the  sale  had  taken 
place,  he  gave  without  delay  notice  that  he  claimed  to  exercise  his  right  of 
pre-emption.     He  does  not  claim  to  have  given  such  notice  until  the  17th 
July,  1885,  and  he  has  attempted  to  prove  that  it  was  nob  until  that  date 
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1888       that  he  became  aware  of  the  sale.     He  baa  called  some  witnesses  to  show 

DEC.  13.     how  it  was  that  he  became  aware  of  the  sale  in  July,  and  gave  the  alleged 

notice.     Those  witnesses  say  that  the  vendor  Wahab  Ali  told  them  that  the 

APPEL-     price  was  Es.  4,275  ;  in  fact,  if  that  is  true,  he  had  gone  out  of  his  way  to 

LATE       give  the  information.     As  a  fact  the  price  was  Es.  4,700  odd.     But  it  was 

CIVIL      part  °*  ^ne  Plamtiff'8  case'  here>  an^  'm  the  Court  below,   that  the  price 

'      alleged  in  the  sale-deed  was  an  untrue  one,  and  that  the  true  price  was 

11  A.  108=  Es.  4,275.  We  do  not  see  why  Wahab  Ali  shoud  have  given  false  informa- 
9  A.W.N  tion  of  that  kind,  or  what  interest  he  could  have  had  in  giving  it ; 
(1889)  17-  particularly  when  he  was  on  unfriendly  terms  with  the  plaintiff,  his  half- 
18  Ind.  Jur.  brother.  We  believe  that  the  story  of  those  witnesses,  as  to  the  statement 
288.  with  regard  to  price,  was  a  false  story,  brought  in  for  the  purpose  of  sup- 
porting the  plaintiff's  case  that  Es.  4,700  was  not  the  real  price.  Now 
the  whole  of  the  evidence  relating  to  what  we  may  call  the  July  incident, 
appears  to  us  to  be  too  well  prepared.  It  appears  to  us  to  be  evidence 
that  has  been  prepared  for  the  purposes  of  this  suit.  The  plaintiff  says 
that  he  sent  a  written  notice  in  July.  It  is  curious  that  although  he  gava 
two  notices  to  the  defendants  to  produce  documents  in  this  case,  the  written 
notice  is  not  included  in  either  of  them.  We  believe  that  this  evidence 
as  to  the  July  incident  was  concocted,  partly  with  the  intention  of  disputing 
the  true  [116]  price  of  the  property,  and  partly  to  get  the  plaintiff  over 
the  difficulty  in  which  he  was  with  regard  to  the  rules  of  the  Muhammaclan 
law  as  to  making  a  prompt  demand  to  purchase  as  a  pre-emptor.  On 
that  point  it  has  been  pointed  out  by  Mr.  Ross  that  when  there  were 
negotiations  in  October  and  November,  1885,  for  the  settlement  of  this 
case  between  the  plaintiff  and  the  purchaser,  there  is  not  a  single  thing 
to  suggest  in  the  correspondence,  so  far  as  we  have  seen,  that  any  such 
notice  had  been  given  in  the  previous  July.  That  was  hardly  to  be 
overlooked.  We  have  said  we  have  come  to  the  conclusion  that  no  such 
notice  was  given,  and  if  it  was  given,  then  we  still  think  it  was  too  late, 
and  was  not  a  prompt  demand. 

This  raises  another  question  in  this  case.  It  is  a  question  on  which 
although  we  have  formed  an  opinion,  we  express  that  opinion  with 
some  hesitation.  There  can  be  no  doubt  that  a  plaintiff  coming  into  Court  in 
a  pre-emption  suit,  if  he  is  a  person  having  a  right  to  claim  the  whole  pro- 
perty sold,  must  in  his  suit  make  that  claim.  That  is  he  cannot  come  into 
Court  and  claim  a  portion  only  when  he  is  entitled  to  the  whole.  That  is  we 
think  settled  law.  That  question  has  been  considered  in  the  cases  of  Kashi 
Nath  v.  Mukhta  Prasad  (1),  Arjun  Singh  v.  Sarfaraz  Singh  (2),  as  well  a-j 
in  many  other  cases  decided  in  this  Court.  According  to  the  judgment  of 
Mr.  Justice  Mahmood  in  one  of  those  cases,  the  plaintiff  must  claim  the 
whole  of  the  property  included  in  the  sale-deed,  if  he  is  a  person  entitled 
to  claim  it,  and  his  action  must  stand  dismissed  if  he  fails  to  claim  the 
whole  of  that  property.  Mr.  Justice  Mahmood  has  expressed  his  reason 
for  that  view  of  the  law,  and  it  appears  to  us  that  that  is  a  rule  of 
law  which  is  consistent  with  commonsense.  The  pre-emptive  plaintiff 
should  not  be  allowed  to  take,  for  instance,  the  best  portion  of  the 
property  brought,  and  leave  the  worst  on  the  bands  of  the  purchaser,  or 
on  the  bands  of  the  vendor.  It  is  said  here  that  the  plaintiff  is  willing  to 
pay  the  full  purchase-money,  and  leave  in  the  hands  of  the  purchaser 
the  property  in  Moradabad.  Possibly  in  this  particular  case  the  purchaser 
would  not  be  a  sufferer  if  that  was  accepted.  But  we  can  understand  cases 

(1)  6  A.  370.  (2)  10  A.  183. 
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in  which  the  purchaser  was  induced  to  take  property,  which  otherwise  he       1888 
[117]  would  not  have  taken,   in  order  to  obtain   the  sale  to  him  of  other    ;DEC.  13. 
property  which  he  desired.     In  such  a  case  as  that  it  might  well  be  that 
although  the  whole  of  the  purchase-money  was  refunded  to  him,  it  would     APPEL- 
be  to  his  disadvantage  to  be  left  with  the  inoumbrance  of  a  portion  of  the      LATE 
property.     The  question  then  arises,  can  there  be  any  difference  between      CIVIL, 
the  case  of  a  plaintiff  coming  into  Court  and  claiming  a   portion  of   the 
property  sold,  and  the  case  of  a  plaintiff  coming  into  Court  and  claiming  H  *•  W*** 
the  whole,  he  being  at  the  time  disentitled  by  his  own  act  or  laches  to    9  A.W.N. 
maintain  a  claim  as  to  a  part  ?  It  appears  to  us  there  can  be  no  difference   (1889)  17= 
in  principle ;  and  that  exactly  the  same  result  must  follow  in  this  case  as  18  Ind.  Jur. 
would  have  followed  if  the  plaintiff  had  come  into  Court  and  had  abstained         238, 
from  claiming  the  property  in  Moradabad.     A  person  who  claims  to  be  a 
pre-emptor  and  has  disqualified  himself    from  claiming  the  whole,  cannot 
be  in  a  better  position  than  a  person  who  has  come  into  Court,  and  has 
clainced  a  part  only,  when  he  was  entitled  to  claim  the  whole.     In  the 
view  which   we  take,  the   plaintiff  was  disqualified  from  claiming  the 
property  in  Moradabad,  and  we  think  that  disqualification  would  prevent 
him  from  maintaining  his  suit  for  any  portion  of  this  property  which  was 
included  in  one  common  sale,  and  for  which  one  price  was  paid.     There 
is  one  word  more  to  be  said,  and  that  has  reference  to  the  point  raised  by 
Pandit    Ajudhia    Nath   with    regard  to  a  receipt  given  by  the  vendor  in 
November,  1884.     The  Judge  below  has  explained  that  circumstance  on 
the  hypothesis  as  to  family  arrangement  which  had  existed  between  the 
vendor,  the  plaintiff,  and  the  other  members  of  the  family.     We  are  not 
satisfied  with  that  explanation,  and  do  not  think  that  it  is  a  correct  one. 
But  we  are  also  not  satisfied  that  the  money  acknowledged  to  be  received 
then  was  money  which  became  due  out  of  the  sale  to  the  defendant- pur- 
chaser.    There  are  certain  other  receipts  which  were  tendered  in  evidence 
before  us.     They  are  not  on  the  record,  and  we  have  not  looked  at  them, 
being  of  opinion  that  they  were  not  proved  and  were  not  admitted  by  the 
defendants  in  the  suit. 

Shortly,  in  the  result,  we  are  of  opinion  that  the  plaintiff's  claim  must 
fail  so  far  as  the  share  in  the  village  Muhra  is  concerned,  [118]  because 
we  find  that  the  defendant-vendor  did  all  that  was  required  of  him  by  the 
wajib-ui-arz  and  the  plaintiff  did  not  avail  himself  of  the  right  of  purchase 
given  by  that  wajib-ul-arz.  We  find  also  that  the  suit  must  fail  as  to  the 
Moradabad  property,  because  the  plaintiff  did  not  make  a  prompt  demand 
as  pre-emptor  ;  and  also  for  the  reason  we  have  just  now  explained,  the 
suit  must  fail  not  only  with  regard  to  the  Moradabad  property,  but  also 
with  regard  to  the  share  in  the  village  ;  the  plaintiff,  having  disentitled 
himself  to  obtain  pre-emption  in  the  Moradabad  property,  cannot  obtain 
the  share  in  the  village.  The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 
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APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.t  Chief  Justice  and  Mr.  Justice  Tyrrell. 


LOKE  INDAR  SINGH  AND  OTHERS  (Plaintiffs)  v,  RUP  SINGH 
(Defendant)*     [12feh  July,  1888.] 

Unconscionable  bargain — Gambling  in  litigation— Agreiment  opposed  lo public  poli'y  — 
Act  IX  of  1872  (Contract  Act',  s.  23. 

For  the  purpose  of  meeting  the  expenses  of  an  appeal  to  the  Privy  Council  from 
concurrent  decrees  of  the  Subordinate  Judge  and  the  High  Court,  the  plaintiff- 
appellant  executed  a  deed  of  sale  of  certain  property  worth  over  Rs.  50,000  in 
consideration  of  the  vendees  providing  the  necessary  security  and  moneys  The 
plaintiff  experienced  considerable  difficulty  in  procuring  the  means  to  appeal. 
The  vendees  were  not  professional  mouey  lenders,  they  did  not  put  pressure  on 
the  plaintiff,  but,  on  the  contrary,  he  and  his  agent  put  pressure  on  them  to  agree 
to  the  terms  of  the  deed.  It  appeared  that,  apart  from  the  moneys  borrowed  by 
him  from  time  to  time,  he  was  without  even  the  means  of  subsistence  ;  that  he 
fully  understood  the  nature  of  the  deed  ;  that  his  agents  negotiated  the  transac- 
tion bona  full  and,  to  the  best  of  their  powers,  in  his  interest  ;  that  there  was  no 
fraud  or  deception  on  the  part  of  the  vendees  ;  and  that  they  performed  all  that 
they  undertook  as  regards  meeting  the  expenses  of  the  appeal,  Under  the  deed 
the  plaintiffs  were  liable  to  furnish  security  to  the  extent  of  Ra.  4,000  and  to 
advance  Rs.  8,500  for  other  necessary  expenses,  and  they  did  in  fact  furnish  such 
security,  and  advanced  sums  aggregating  Rs.  7J512.  The  appeal  WHS  successful! 
The  appellant  having  failed  to  put  the  vendees  in  possession  of  the  property 
conveyed  by  the  deed,  and  recovered  by  him  under  the  Privy  Council's  decree, 
the  vendees  sued  him  for  possession  of  the  property  and  mesne  profits,  afterwards 
agreeing  that  the  Court  should,  in  lieu  thereof,  award  them  compensation  in 
money  equivalent  thereto, 

[119]  Held  that,  although  the  case  was  very  different  from  cases  in  which  per- 
sons interfered  for  their  own  benefit  in  litigation  not  their  own,  or  in  which 
mukhtars,  vakils  or  persons  of  that  class  or  professional  money  lenders,  taking 
advantage  of  the  borrower's  position,  sued  to  enforce  a  contract  obtained  by  them 
from  him,  and  although  the  defendant  was  not  entitled  to  sympathy,  yet,  judg- 
ing by  the  disproportion  between  the  liability  incurred  by  the  plaintiffs  under 
the  contract  and  the  reward  which  they  were  to  obtain  in  the  event  of  the  defend- 
ant's  success,  it  must  be  concluded  either  that  they  did  not  believe  his  claim  to 
be  well  founded,  and  consequently  entered,  though  unwillingly,  into  a  gambling 
transaction,  or,  if  they  believed  the  claim  to  be  well  founded,  that  the  reward 
contracted  for  was  excessive  and  unconscionable  ;  and  in  either  case  the  contract 
could  not  be  enforced  in  its  terms. 

Eeld  also  that,  if  the  doctrine  of  equity  applicable  to  such  oases  were  applied 
in  favour  of  the  borrower,  it  should  also  be  applied  in  favour  of  the  lender ;  that 
as  there  was  no  reason  to  suspect  the  plaintiff's  motives,  it  would  be  inequitable 
to  relieve  the  defendant  from  all  liability  ;  that  it  was  only  fair  that  be  should 
compensate  tbe  plaintiffs  for  the  use  cf  their  security  bonds  from  the  date  when 
they  were  deposited  in  the  High  Court  to  the  earliest  date  after  the  judgment 
of  the  Privy  Council  when  the  plaintiffs  could  have  obtained  them  back;  that 
simple  interest  at  12  per  cent,  per  annum  on  the  amounts  of  the  bonds  for  that 
period  would  be  reasonable  compensation  for  such  use  ;  that  the  defendant  should 
also  repay  the  amounts  advanced  by  the  plaintiffs  for  the  expenses  cf  the  litiga- 
tion with  interest  on  each  advance  at  20  per  cent,  from  the  date  on  which  it 
was  made  to  the  date  of  the  decree  in  the  present  case  ;  and  that  he  should 
pay  interest  on  the  whole  amount  thus  decreed  at  6  per  cent,  from  the  date  of 
the  decree  till  payment, 

Chunni  Kuar  v.  Rup  Singh  (1),  Raja  Sahib  Prahlad  Sen  v.  Babco  Budhu 
Singh  (2)  and  Bowes  v.  Heaps  (3)  referred  tc. 

[P.,  11  A.  128 ;  R.,  26  P.  R.  1906  =  20  P.  L.  R.  1906 ;  115  P.  R.  1908  ;  1  8.  L.  R.  21  ; 
100.C.  173  (176).] 

[yV.  B.  Read  in  this  connection  11  A.  57  supra.] 

'  First  Appeal,  No.  125  of  1886,  from  a  decree  of  Maulvi  Mahammad  Abdul  Basit 

Subordinate  Judge  of  Mainpuri,  dated  the  24th  April,  1886. 
(1)  11  A,  57.  (2)  12  M.  I.  A.  275.  (3)  3  Ves.  &  B.  117. 
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THE  facts  of  this  case  are  stated  in  the  report  of  Chunni  Kuar  v.  Bup 
Singh  (1)  and  in  the  judgments  of  the  Court. 

The  suit  was  based  on  a  deed  of  sale  executed  in  favour  of  the  plain- 
tiffs by  the  defendant  on  the  13th  March,  1882,  in  the  following  terms  : — 

"  I,  JRajaRup  Singb,  son  of  Raja  Mukat  Singh,  caste  Tbskur  Sengar  rais  of  Bhara, 
pargana  Uraiya,  zilla  Etawab,  do  hereby  declare  as  follows: — Whereas  I  institued  a 
suit  against  Rani  Baisni,  widow  of  Raja  Mohendra  Singb,  deceased,  caste  Tbakur, 
masnad-nas'hin  'occupying  the  throne)  of  the  Bbara  Raj,  and  the  Collector  of  Btawah  as 
the  manager  of  the  Court  of  Ward?,  for  recovery  of  possession  of  the  Bhara  estate,  con- 
taining of  moveablo  and  immoveable  property,  specified  in  the  plaint,  at  a  valuation  of 
Rs.  3,10,265-8  in  the  District  Ccurt  rf  Mainpuri,  where  it  was  dismissed.  As  I  was 
[120]  possessed  of  no  means,  it  was  difficult  for  me  to  file  an  appeal  in  the  High  Court, 
and  I  appealed  by  giving  a  bond  to  Musammat  Chunni  Kuar,  widow  of  Sah  Panni  Lai, 
rais  of  Marehra,  zilla  Etab,  but  unfortunately  for  me  the  appeal  was  dismissed,  Thus 
arose  the  necessity  fcr  fi'ing  an  appeal  to  the  Privy  Council.  It  is  clear  I  have  not  a 
pice,  and  my  only  hope  for  justice  lies  in  an  appeal  to  the  Privy  Council.  I  have  therefore 
with  entreaties  got  Raja  Loke  ladac  Singh,  Shaikh  Narsat  Hussain,  Lala  BhikariDas, 
Munshi  HarNarain,  Bibi  Chunni  Kuar  and  Kuar  Dharam  Singh,  persons  belonging  to 
the  first  class  given  below, to  consent  that  they  should  meet  the  costs  of  the  Privy  Council 
including  security, by  way  of  a  help  to  me,  and  should  in  lieu  thereof  be  the  proprietors 
of  an  eighth  share  of  the  property  involved  in  the  case,  with  the  exception  of  those 
articles.  They  have  accepted  the  proposal  and  deposited  the  security  and  the  translation 
fees,  and  have  undertaken  to  pay  the  other  expenses  of  the  Privy  Council  appeal. 
Dawan  Ganga  Praead  has,  from  the  very  beginning,  tried  in  the  case,  and  I  owe  to  him 
his  pay  and  compensation  for  his  labour.  I  have  got  him  to  agree  to  take  Rs.  5,000 
out  of  the  second  class  of  the  claim,  i  e.,  that  for  debts  when  the  case  is  decreed.  I 
do  therefore  willirgly  and  voluntarily  and  while  in  a  sound  state  of  my  body  and  mind 
execute  this  deed  in  favour  of  the  following  persons  : — 

"  My  suit  consists  of  four  claims  :— 

"  1.  For  mauza  Bhara  the  Rij  Mahal,  together  with  other  villages  appertaining 
to  it,  bearing  a  jama  of  Rs.  34,463-8,  five  times  of  which,  viz.,  Rs.  1,72, 317-9, is  given 
in  the  plaint  as  the  valuation. 

"  2.  Outstanding  debts  of  the  estate  amounting  to  Rs.  61,155. 

"3.  Notes  worth  Rs.  21,090. 

"4,  Cash  and  the  gadhi,  &o  ,  valued  at  Rs.  52,703. 

"  Of  these  four  claims,  the  last  two  have  been  exempted  from  this  contract  ; 
and  I  hereby  sell  the  first  two  claims,  amounting  to  Rs,  29,559-1  to  the  first  class 
of  the  following  persons,  and  Rs.  5,000,  cut  of  Rs.  56,135-4,  the  balance  left  after 
deducting  Rs.  8,019-12,  the  eighth  Ehate  referred  to  above,  from  the  said  sum  of 
Rs.  64,155,  the  second  son,  of  claim,  to  Dewan  Ganga  Prasad.  The  consideration 
of  this  sale  as  against  the  first  cla?s  of  vendees  is  Rs.  19,500,  the  estimated  cost  of  the 
Privy  Council  appeal,  consisting  of  Rs.  4  COO  for  the  security  of  the  Privy  Council  costs, 
and  Rs.  8,500  for  the  translation  of  paper?,  the  pleader's  fee  and  other  expenses,  of 
every  sort  in  the  said  department,  and  as  against  the  second  class  of  vendees,  Rs.  2,500, 
which  has  been  agreed  to  be  his  pay  from  the  beginning  of  July.  1877,  i  e  ,  the  institu- 
tion of  the  suit.  Thus  the  whole  amount  of  the  sale-consideration  is  Rs.  15,000,  with 
reference  to  which  the  court-fee  has  been  paid.  I  or  my  heirs,  successors  and  represen- 
tatives shall  not  question  the  genuineness  of  this  sale-deed.  The  sale-deed  shall  be 
acted  upon  on  the  following  conditions  :— 

"  1.  The  names  of  the  purchasers  and  the  details  of  the  shares  are  given  at  the  foot 
of  the  sale-deed,  and  according  to  them  they  shall  be  the  sharers  in  the  property  sold, 
and  in  proportion  to  their  respective  shares,  they  shall  be  liable  to  pay  the  sale-consi- 
deration, viz.,  security  and  other  expenses  of  the  appeal  to  the  Privy  Council. 

[121]  "  2.  After  the  passing  of  a  decree  by  the  Privy  Council,  the  purchasers  shall 
have  the  power  to  join  me  in  the  execution  of  the  decree,  to  the  extent  of  their  share 
under  this  sale-deed,  and  obtain  possession  of  the  property  sold,  and  I  shall  make  them 
co-sharers  under  this  sale-deed.  Should  there  be  any  rernissness  on  my  part  in  the 
conduct  o!  the  case,  or  should  I  come  to  terms  with  the  opposite  party,  or  there  be 
any  apprehension  of  a  failure  of  the  case  by  any  reason,  accident  or  unforeseen  event, 
and  even  in  the  absence  of  any  such  cause,  if  the  purchasers  have  any  desire  to  join  in 
the  case,  they  shall  have  the  power,  under  this  document,  to  join  with  me  to  the 
extent  of  the  property  sold,  and  get  their  names  recorded  as  the  appellants. 
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"3.  In  connection  with  the  powers  mentioned  above,  it  has  been  agreed  upon  that 
after  the  passing  of  the  decree,  the  purchasers  of  the  first  class  shall  have  an  eighth 
share  in  all  the  villages  concerned,  Should  I  offer  to  give  in  lieu  of  the  above  entire 
villages,  excepting  villages,  1  Bhara,  2Haroli,  3  Sikranri,  4  Agani,5  Barera,  6  Gauhani 
Ealan,  7  Mahewa,  8  Sijanpur,  9  Athesa  and  10  Malgawana,  yielding  profits  equal  to  an 
eighth  share,  they  (purchasers)  shall  accept  the  same  without  an  objection  after  seeing 
that  the  profits  amounted  to  an  eighth  share. 

"4.  The  purchasers  have  no  concern  whatever  with  the  costs  already  incurred  in 
the  lower  Court.",  and  they  are  not  liable  or  responsible  for  the  same,  for  they  had  no 
concern  with  the  case  so  long  as  it  pended  in  the  lower  Courts.  They  are  only  liable 
for  costs  that  may  be  incurred  in  the  Privy  Council,  in  respect  of  which  a  security  has 
been  deposited.  They  have  accordingly  deposited  tbe  security-money.  The  remaining 
expenses  are  those  which  may  be  made  on  behalf  of  the  appellant. 

"  5.  I  am  liable  to  satisfy  the  old  bond  executed  as  between  myself  and  Chunni 
Euar,  and  tbe  demand  of  the  pleaders  in  the  District  Court,  according  to  the  terms  of 
the  deed  in  their  favour.  The  purchasers,  their  property  or  the  property  sold  shall 
have  no  concern  with  the  same.  The  purchasers  will  get  the  property  free  from  all 
liability. 

"6.  In  lieu  of  the  pay  of  Dewan  Ganga  Prasad,  who  has,  ever  since  the  institu- 
tion of  tbe  suit,  taken  great  pains  to  help  the  conduct,  cf  the  case,  I  have  sold  to  the 
said  Dewan  Bs.  5,000,  out  of  Bs.  56,135-4,  the  balance  of  the  debts  due  to  me,  form- 
ing the  second  class  of  claim.  After  the  decree,  he  and  his  representatives  and  heirs 
shall  have  the  right  and  power  to  recover  it  under  this  sale-deed,  from  the  debtor?, 
from  myself  or  from  the  property  claimed  in  this  case.  I,  my  heirs  and  representatives 
shall  have  no  objection.  I  have  therefore  executed  these  few  words  by  way  of  a  sale- 
deed,  that  they  may  serve  as  evidence  and  be  used  when  needed," 

In  pursuance  of  this  agreement,  the  plaintiff  deposited  in  the  High 
Court  a  bond  for  Es.  4,000  as  security  for  the  appeal,  and  advanced  sums 
aggregating  Es.  7,542  for  translation  and  other  expenses.  The  defendant 
on  the  24th  April,  1884,  obtained  a  decree  in  the  Privy  Council,  reversing 
the  decision  of  the  High  Court  and  awarding  him  possession  of  the  estate 
claimed  by  him  in  that[122]suit,  and  an  application  for  review  of  judgment 
was  rejected  by  the  Privy  Council  on  the  29oh  November,  1884.  The 
plaintiffs,  on  the  31st  January,  1888,  brought  this  suit  against  the  defend- 
ant for  possession  of  the  property  conveyed  by  the  deed. 

The  Court  of  first  instance  dismissed  the  claim,  on  the  ground  that 
the  agreement  contained  in  the  deed  of  the  13oh  March,  1882,  was  uncon- 
scionable, extortionate,  and  opposed  to  public  policy.  The  plaintiffs 
appealed  to  the  High  Court. 

Upon  the  case  coming  on  for  hearing  before  Edge,  C.J.,  and  Tyrrell, 
J.,  the  appellants,  through  their  Counsel,  informed  the  Court  that  in  the 
event  of  the  Court's  decree  being  in  their  favour  they  were  willing  to  take, 
in  lieu  of  the  one-eighth  share  included  in  the  deed,  compensation  in  money 
equivalent  to  the  share.  The  Court  directed  that  a  commission  should 
issue  to  tbe  Collector  of  Etawah  requesting  him  to  make  an  investigation 
into  the  market-value,  on  the  1st  December,  1884,  of  the  villages  in  which 
the  one-eighth  share  was  claimed,  and  to  report  thereon  to  the  Court.  The 
Collector  reported  the  market-value  of  the  villages  in  question  on  the  1st 
December,  1884,  to  have  been  4  lakhs  of  rupees.  It  thus  appeared  that 
the  value  of  the  one-eighth  share  conveyed  by  the  deed  of  the  13th  March, 
1882,  was  Es.  50,000.  The  case  again  came  on  for  hearing  before  Edge, 
0.  J.,  and  Tyrrell,  J. 

The  Hon  T.  Conlan,  the  Hon.  Pandit  Ajudhia  Nath,  Pandit  Sundar 
Lai  and  Pandit  Moti  Lai  Nehru,  for  tbe  appellants. 

Mr.  D.  N.  Banerji,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J.  and  TYRBELL,  J.  -The  suit  was  brought  in  the  Court 
of  the  Subordinate  Judge'  of  Mainpuri  on  a  gale-deed  executed  by  tbe 
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defendant  on  the  13th  March,  1882.  The  Subordinate  Judge  dismissed 
the  suit  with  costs.  From  that  decree  this  appeal  has  been  brought. 
We  have  in  our  judgment  in  Ohunni  Kuar  Rup  Singh  (1)  stated  nearly 
all  the  material  facts  which  were  antecedent  to  the  execution  by  the 
defendant  of  the  sale-deed  of  the  13th  March,  1882,  and  also  the  result  of 
the  litigation  in  the  previous  [123]  suit,  in  which  the  now  defendant 
obtained  possession  of  the  Raj  Bhara  estate  and  the  accumulated  income 
of  that  estate.  So  far  as  the  facts  concerning  the  execution  of  the  deed  in 
this  case  are  concerned,  there  is  but  little  to  add.  Those  facts  are  given 
in  detail  in  the  evidence  of  Muhammad  Mohsin,  which  we  believe. 

We  have  no  doubt,  in  fact  we  find,  that  the  defendant  perfectly  well 
understood  the  nature  and  effect  of  the  deed  of  the  13th  March,  1882  ;  we 
also  find  that  his  agents  who  negotiated  that  transaction  acted  bona  fide 
and  to  the  best  of  their  powers  in  the  interest  of  the  defendant,  placed  as 
he  was  in  a  position  of  great  difficulty  at  the  time.  Of  anything  like 
actual  fraud  or  of  any  deception  on  the  part  of  the  plaintiffs  or  the 
defendant's  agents,  we  find  there  was  none.  It  has  been  contended  on 
the  part  of  the  defendant,  that,  having  regard  to  the  judgments  of  their 
Lordships  of  the  Privy  Council  in  the  case  of  Raja  Sahib  Prahlad  Sen  v. 
Babu  Budhu  Singh  (2)  we  cannot  give  any  relief  whatsoever  to  the 
plaintiffs  here.  That  case  was  one  essentially  different  from  the  case 
before  us.  In  that  case  the  assignee  or  vendee  was  not  the  person 
seeking  to  enforce  the  contract.  The  person  there  who  was  seeking  to 
enforce  the  contract  was  a  person  who  had  purchased  the  contract  from 
the  original  vendee  for  a  comparatively  small  sum.  It  was  plain  in  that 
case  that  if  the  plaintiff  failed  to  enforce  the  contract  he  had  pur- 
chased, he  was  not  in  a  position  to  fall  back  on  and  ask  for  the  con- 
sideration his  assignor  had  given.  That  was  not  the  right  which  he 
had  purchased.  There  is  the  other  distinction  between  that  case  and 
this,  that  here  the  plaintiffs  performed  all  that  they  undertook  to  perform, 
whereas  in  the  case  of  Raja  Sahib  Prahlad  Sen  v.  Babu  Budhu  Singh  (2) 
the  original  vendee  had  not  nor  had  the  assignee  performed  the  vendor's 
part  of  the  contract.  There  were  two  other  cases  referred  to  which  in  the 
view  we  take  of  the  case  we  need  not  consider.  On  behalf  of  the  defendant 
it.  was  also  contended  that  it  was  a  gambling  transaction,  that  the  bargain 
was  unconscionable,  and  that  to  enforce  the  contract  would  be  against 
public  policy.  In  Chunni  Kuar  v.  Rup  Singh  (1)  we  have  given  expression 
[124]  to  what  we  have  conceived  to  be  the  law  bearing  on  oases  of  this 
kind.  In  this  case  undoubtedly  the  defendant  was  in  a  position  of  very 
great  distress,  his  suit  had  been  dsimissed  in  the  Court  of  the  Subordinate 
Judge,  his  appeal  from  the  decree  of  the  Subordinate  Judge  had  been 
dismissed  by  this  Court,  ho  was  without  any  means,  and  unless  he  obtained 
assistance  on  such  security  as  he  could  offer,  he  could  not  have  filed  or 
prosecuted  his  appeal  to  the  Privy  Council.  So  far  as  we  have  been  able 
to  ascertain,  he  had  not  even  the  means  of  subsistence.  That  he  had  a 
good  case;  was  proved  by  his  success  in  the  appeal  to  the  Privy  Council. 
That  people  generally  considered  that  his  case  was  a  bad  one,  may  ba 
inferred  from  the  difficulty  he  met  with  in  procuring  the  means  to  appeal 
to  the  Privy  Council.  At  that  time  he  had  the  decrees  of  the  two  Courts 
against  him.  The  plaintiffs  in  this  case  did  not  seek  the  defendant.  They 
did  not  press  the  defendant  to  accept  the  terms  contained  in  the  deed  of 
the  13th  March,  1882.  It  was  the  defendant  and  bis  agent  who  put 
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pressure  on  the  plaintiffs  to  advance  the  money  on  the  terms  contained  in 
that  deed.     Some  of  the  plaintiffs  are  not  money-lenders  by  profession. 
Two  of  them  are  independent  gentlemen  who  were  residing  on  their  own 
estates.     That  the  defendant,  even  after  he  had  obtained  his  decree  in  the 
Privy  Council,  never  thought   there   was  anything  unconscionable  in  the 
transaction  may  be  inferred  from  the  fact  that  it  was  he  who  proposed  that 
the  plaintiffs,  instead  of  taking   the   shares    in  the   village  assigned  by 
the  deed  of  the  13bh  March,    1882,   should  take  a  sum  of  Es.  50,000.     At 
that  time  apparently  this  defendant  Raja,  thankful  for  the-assistanoe  which 
had  been  rendered  to  him,  an  assistance  which  placed  him  in  the  position 
of  a  wealthy  man  and  relieved  him  from  the  position  of  being  a  man  with- 
out the  means  of  subsistence,  honestly  intended  to  perform  his  contract 
and  discharge    the    debt  which  he  had    incurred.     It  was  not  until  after 
that  time  that  this  gentleman  thought  it  advisable,  having  obtained  all  the 
benefit  which  he  needed  from  the  use  of  the  plaintiffs'  money,  to  invoke  the 
assistance  of  the  law  to  enable  him  to  avoid  the  performance  of  a  contract 
which  the  plaintiffs  believing  in  his  honour  had  treated  as  a  valid  contract, 
and  on  which  they  had  advanced  their  money  and  incurred  liability.   There 
[125]  is  in  our  judgment  a  very    wide  difference  between  this  case  and 
many  other  cases  in   which  persons  interfere  in  litigation  not  their  own 
for    their    own    benefit.     If  the   plaintiffs    here    bad   been    professional 
mukhtars,  vakila  or  person  of  that  class,  or  if  thev  had  been  professional 
money-lenders  who  had  taken  advantage  of  the  position  of  the  defendant 
to  obtain  from  him  a  contract  of   this  kind,  we  should  without  hesitation 
have  given  them   no   relief  whatever.     But  they  are  not  persons  of  that 
class,  they  had   not    volunteered    their    assistance  to   promote  the  liti- 
gation ;  they  had  given  reluctantly  this  assistance  to  help  a  neighbour  in 
a  case  which  was  apparently  almost  hopeless  at  the  time.     They  trusted 
in  the  honour  of  the  Raja  as  a  native  gentleman.     He  had  no  security  to 
offer  except  what  then  appeared  to  be  the  chance  of  his  succeeding  in  a 
casein  which  he  had  been  twice  defeated.     We  confess  that  in  this  case 
our  syampathies  are  entirely  with  the  plaintiffs  ;  and  we  do  not  rofuse  to 
decree  their  claim  for  possession  of  the  share  out  of  any  sympathy  for  the 
defendant.     As   we  have  pointed  out  in  the  judgment  we  have  already 
referred  to,  the  fact  that   the  borrower  had  fruitlessly  sought  assistance 
from  other  persons  who  refused  the  bargain  on  the  ground  that  it  was  not 
advantageous,  has    been  held  by  the  Courts  in    England  to    be   merely 
proof  of  the  distress  of  the  borrower  and  not  evidence  that  the  bargain  was 
a  fair  one  and  not  an  unconscionable  one.     In  this  case,  judging  by  the 
disproportion  between  the  liability  which  the   plaintiffs   incurred  under 
the  contract  and   the  amount  of  the  reward  which  they  were  to  obtain 
in  the   event  of  the   defendant   succeeding  in  the  Privy  Council,  we  are 
compelled  to  conclude   either  that  the  plaintiffs   did  not  believe  that  the 
defendant's  claim   in    the    action  was    well-founded,    and  consequently 
entered  although  unwillingly    into  a  gambling  transaction,  or  that  if  they 
did  believe  that  his  claim  was  well-founded,  then  the  reward  which  under 
their  contract   they  were    to  obtain   was   excessive  and  unconscionable. 
In    eiiiher   event,  we  could  not  enforce  this  contract  in  its  terms.     As 
was  said  by  Sir  William  Grant  in  the  case  of  Boioes  v.  Heaps  (1), "  It  is 
not,   however,  every  bargain  which  distress  may  induce  one  man  to  offer 
that  another  is  at  liberty  to  accept."     It  is  true  that  Sir  William  [126] 
Grant  was   dealing  in  that   case  with  a  reversioner  or  a  remainderman, 

(1)  3  Ves.  B.  B.  117. 
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but   we    are   told  by    their  Lordships   of   the   Privy   Council   that  the        1888 
doctrine  of  equity  which  applies  in  those  cases  is  to  be  applied  in  India    JULY  1*2, 
and    apparently  in  cases    which  it   would  not  be   applicable  in  England. 
If  we  are  to  apply  that   doctrine  of  equity  in  favour  of  the  borrower,  we     APPEL- 
sbould  also    apply  the   doctrine  of   equity  in  such  case  in  favour  of  the       LATE 
lender.     It  is  contended  in  this  case  on  behalf  of  Che  defendant  that  we      QlVlL. 
should  not  even  give  a  pice  to  the  plaintiffs  who  advanced    their    money 
and  deposited  their  security-bond  in   this  Court.     As  we  have  said,  if  this  11  A.  118  = 
was  a  case  in  which  we  had  reason  to  suspect  the  motive  of  the  lenders,    9  A.W.N. 
we  would  without  hesitation  leave  them  without  any  remedy  so  far  as  we    (1889)  72. 
are  concerned.     But  this  is  a  totally  different  case,  and  we  think  it  would 
be  inequitable  on  our  part  if  we  were  to  relieve  the  defendant  from  all  lia- 
bility to  the  plaintiffs.  On  the  31st  January,  1881,  the  plaintiffs  deposited 
in  this  Court  their  security-bond  for  Rs.  4,000  as  security  for  costs  to  be 
incurred    in  the  Privy  Council.     Their  Lordships  of  the   Privy  Council 
gave  judgment  in  the  appeal  in    March  or  April,  1884,  in    favour   of  the 
defendant.     On  the  21st  April,  1884,  the  Registrar  of  the  Privy  Council 
gave  notice  of  the  decree  under  the  seal  of  the  Council.     Allowing  for  the 
course  of  the  post,  the   plaintiffs  at  the  earliest  could  not  have    obtained 
their  bonds   from  this    Court  before  the   21st  May,  1884.     We  think  that 
it  is  only  fair  between  these  parties  that  the  defendant  should  be  obliged 
to  compensate  the    plaintiffs  for  the  use  of  their  bonds  during  that  time, 
that  is  to  say,  from  the  31st  January,   1881,  until  the  21st  May,  1884. 
We  think  that  a  most  reasonable  compensation  to  be  paid  by  the  defend- 
ant to  the  plaintiffs  for  the  use  of   their  bonds  for  that   time  is  simple 
interest  at  12  per  cent,  per  annum  on  the  amount  of  those  bonds  for  that 
period.     The  plaintiffs    advanced  Rs.    783  for    expenses    of    translation 
and    printing  of  the   documents  in  this  Court  ;    of   that    sum    Rs.    691 
was    actually    paid    into  this    Court    by    the    10th    May,    1881,    and 
from   that  date    we  allow    interest    on    that   sum    until    the    date    of 
our  decree   at  20  per   cent,  per  annum.     Rs.  92  of  the  Rs.   783    were 
paid  by  22nd   September,  1882  ;  the    precise    date    we  cannot    ascertain, 
but    this  is    the    date  on    which  the    papers  were    forwarded  [  127]   to 
the  Privy    Council,  and    similar   interest  is  allowed   on  the  Rs.  92  from 
the  22nd  September,    1882,  until  the  date    of   our    decree.     Then  comes 
the   item  of   Rs.    4,759  ;    that  money    was  advanced,    a  great    portion 
of  it  in  the  early  months  of  1883,  and    the  whole  of  it  by  the  1st  August, 
1883.     We    take  that    as  a  lump  sum    and  we    take  the  date    of  the  1st 
August,  1883,  a  date  rather  in  favour  of  the  defendant,  as  a  starting  point 
for  interest,  and  we  allow  on  that  sum  of  Its.  4,759  similar  interest  to  the 
date  of  our  decree  from  the  1st  August,    1883.    There  only  remains'a  sum 
of  Rs.  2,000.     This   was  a  sum  which   was  advanced  by  those  parties  for 
the  purpose  of  the  review.    Unfortunately  Pandit  Nand  Lai,  a  well-known 
pleader  of  this    Court,  who  might    have  given  us  precise    information  on 
that  point,  is  not  now  alive,  but  we  know  from  the  evidence  that  a  sum  of 
Rs.  2,000  was  advanced  for   the  purpose  of    the  review  which  was  applied 
for  in  the  Privy  Council,  and  we  conclude  that  it  must  have  been  advanced 
before  the  29Lh    November,  1884,  as    on  that  date    their  Lordships  of  the 
Privy  Council  rejected  the  application  for  review.  We  allow  similar  interest 
on  that  Rs.  2,000  from  the29tb  November,  1884,  to  the  date  of  our  decree, 
and  we  decree  that  the  defendant  do  pay  to  the  plaintiffs  the  several  sums 
mentioned  by  us  together  with    interest  from    the  date  which   we    have 
mentioned.     We  do   not  include  in  the  amount  decreed    the  amounts  for 
which  the  bond  was  given.     We  also  decree  the  costs  of  this  litigation  to 
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be  paid  by  the  defendant  to  the  plaintiffs,  and  further  decree  that  the 
amount  above  indicated  which  we  may  call  debt  and  costs  will  bear 
interest  at  6  per  cent,  from  the  date  of  our  decree  till  satisfaction  and 
payment.  The  result  is  we  allow  with  coats  this  appeal  to  the  extent 


indicated  by  us  (1). 


ppeal  allowed  in  part. 


11  A   128  =  9  A.W.N.  (1889)  273. 

APPELLATE  CIVIL. 
[123]  Before  Mr.  Justice  Brodhurst  and  Mr.  Justice  Tyrrell. 


HUSAIN  BAKHSH  AND  ANOTHER  (Plaintiffs')  v.  RAHMAT  HUSAIN 
AND  ANOTHER    (Defendants).*     [28bh  July,  1888 J 

Agreement  opposed  to  public  pilicy  —  Speculative  transaction -"Act  IX  of  1872  (Contra*1, 
Act),  s.  23. 

For  the  purpose  of  meeting  the  expenses  of  a  suit  for  possession  of  immovable 
property,  the  plaintiff,  who  was  in  straitened  circumstances,  agreed  with  the 
defendant  that  the  latter,  in  consideration  of  payiag  suoh  expenses  from  the 
Court  of  first  instance  up  to  the  High  Court,  should  have  half  the  property  and 
half  the  mesne  profits,  with  all  his  costs,  in  the  event  of  success.  The  suit  was 
brought  and  was  conducted  by  the  plaiotiff  and  the  defendant  jointly,  and  was 
decreed  by  the  High  Court  on  appeal,  and  the  defendant  obtained  possession  of 
half  the  property.  The  plaintiff  sued  to  recover  possession  of  the  half,  on  the 
ground  that  the  agreement  was  illegal  and  void.  It  appeared  that  the  amount 
actually  spent  by  the  defendant  in  the  former  litigation  was  Rs.  368,  and 
that,  if  that  suit  had  failed,  he  would  have  lost  about  Rs.  600.  It  was 
found  that  the  value  of  the  half  share  of  the  property  was  about  Rs.  1,000. 

Held  th)t  the  agreement  was  unfair,  unreasonable,  extortionate  and  contrary  to 
public  policy,  within  the  meaning  of  s.  23  of  the  Contract  Act  (IX  of  1872),  and 
that  the  plaintiff  was  entitled  to  recover  possession  of  the  land  in  suit  on  pay- 
ment of  compensation  for  the  advances  made  by  the  defendant  in  the  former 
litigation,  with  interest  at  12  per  cent,  per  annum.  Chunni  Eaur  v.  Rup  Stsgfc 
(2)  and  Loto  Indar  Singh  v.  Bup  Singh  (3)  referred  to. 

[R.,  10  O.C.  173  (176;;  115  P.R.  1903;  1  8  L.R.  21.] 

THE  facts  of  this  case  were  as  follows.  The  plaintiffs,  Husain 
Bakhsh  and  Nabi  Bakhsb,  brought  a  suit  against  one  Ram  Sarup  to 
recover  possession  of  51  bighas  11  biswas  4  dhurs  of  land,  of  which  he  had 
dispossessed  them.  At  the  time  when  they  brought  the  suit  they  were  in 
pecuniary  difficulties,  and  apparently  the  period  of  limitation  within  which 
the  suit  had  to  be  instituted  was  about  to  expire.  For  the  purpose  of 
meeting  the  expenses  of  the  litigation,  they,  on  the  20th  January,  1881, 
executed,  jointly  with  the  defendants,  Rahmat  Husain  and  Amanat  Ali,  an 
agreement  whereby  it  wag  provided,  inter  alia,  that  the  defendants  should 
pay  all  the  plaintiffs'  expenses  of  the  suit  from  the  Court  of  first  instance 
to  the  High  Court,  and  that,  in  consideration  of  such  payment,  and  in  the 
event  of  the  plaintiffs  being  successful,  the  defendants  should  be  [129] 
entitled  to  half  the  land  recovered  with  half  mesne  profits  and  all  costs 
incurred  by  them  in  the  suit.  The  suit  was  then  brought,  both  the  plain- 
tiffs and  the  defendants  in  the  present  suit  being  plaintiffs,  on  the  1st 
February,  1881,  and  on  the  llth  April,  1882,  was  decreed  by  the  High 
Court  on  appeal.  In  execution  of  the  decrea,  the  decree-holders  obtained 

*  Second  Appeal  No.  32  of  1897  from  a  decree  of  F.  E.  Elliot,  Esq.,  District  Judge 
of  Allahabad,  dated  the  16th  August,  1886,  reversing  a  decree  of  Babu  Abinash  Chander 
Banerji,  Subordinate  Judge  of  Allahabad,  dated  the  10th  February  1885. 

(l)See  Fry  v.  Lant  (L  R.,  40Ch.  D.,  312).  (2)  11  A.  57.  (3)  11  A.  118. 
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possession  of  the  land  and  realized  the  profits  and  costs  in  suit.  On  the 
17th  May,  1884,  the  defendants  were  recorded  in  the  revenue  registers  as 
proprietors  of  25  bighas  15  biswas  and  12  dhurs,  half  the  land  so  recover- 
ed, notwithstanding  objections  raised  by  the  plaintiffs. 

The  plaintiffs  thereupon  instituted  the  present  suit  for  recovery  of 
possession  of  the  25  bighas  15  biswas  12  dhurs  and  mesne  profits,  on  the 
ground  that  the  agreement  of  the  20th  January,  1881,  so  far  as  regarded 
the  stipulation  for  giving  half  the  land  originally  sued  for  to  the  defendants, 
was  illegal  and  void.  In  defence  the  defendants  contended  that  the  agree- 
ment was  freely  and  voluntarily  executed  by  the  plaintiffs  for  good  con- 
sideration, and  that  they  were  entitled  to  retain  possession. 

The  Court  of  first  instance  (Subordinate  Judge  of  Allahabad)  decreed 
the  claim.  Upon  the  material  issue  in  the  case  the  Court's  judgment 
was  as  follows  : — 

"  It  appears  that  on  the  19th  September,  1882,  the  plaintiff,  Nabi 
Bakhsh,  mortgaged  his  one-fourth  share  in  the  land  to  Ghazi  for 
Es.  1,000.  The  plaintiff  contends,  therefore,  that  the  whole  land,  or 
51  bighas  11  biswas  4  dhurs  is  worth  more  thanEs.  4,000,  and  so  the  half 
of  it  in  the  defendants'  possession  is  worth  Es.  2,000 ;  and  the  defendants 
have  not  questioned  this  allegation  in  their  written  statement.  In  the 
agreement  itself  half  of  the  land,  or  25  bighas  15  biswas  12  dhurs,  is 
valued  atEs.  830,  and  in  the  former  suit  the  51  bighas  11  biswas  12  dhurs, 
were  valued  at  Es.  1,660.  It  is  not  shown  how  that  former  valuation  was 
made.  The  fact  that  one-fourth  of  the  land  has  been  actually  mortgaged 

for  Es.  1,000  cannot  be  ignored The  witness  Mannu, 

whose  evidence  has  not  been  rebutted,  swears  that  the  12  or  [130]  13 
bighas  mortgaged  to  him  yield  him  a  profit  of  Es.  30  a  year.  At  that 
rate  also,  the  plaintiffs'  present  valuation  of  the  land  does  nob  appear  to 
be  excessive. 

"  Then,  as  to  the  risk  run  by  the  defendants,  I  sent  for  the  records 
of  the  former  suit,  and  they  showed  that  the  amount  actually  spent  by 
them  in  the  three  Courts  was  Es.  368-10-0  and  the  amount  spent  by 
Earn  Sarup  was  Es.  222-1-0.  If  the  suit  had  failed,  the  defendants 
would  have  had  to  pay  Earn  Sarup  costs.  The  defendants  underwent  a 
risk,  therefore,  of  losing  Es.  590-11-0. 

"  For  this  risk  the  agreement  gave  the  defendants  not  only  all  their 
costs,  but  also  as  a  reward  half  the  mesne  profits,  or  half  of  Es.  347-4-6 
(the  amount  which  Earn  Sarup  paid  on  account  of  mesne  profits  on  the 
4th  September,  1883),  and  also  half  the  land,  which  I  now  find  to  be 
worth  about  Es.  2,000,  and  to  yield  a  profit  of  Es.  100  a  year. 

"  Now,  the  question  which  I  have  to  determine  in  this  case  is, 
whether  the  plaintiffs  are  entitled  to  avoid  this  agreement,  that  is,  whether 
they  are  equitably  entitled  to  be  relieved  from  its  effects  by  paying  some 
reasonable  money  compensation  to  the  defendants  for  their  trouble  and 
expense  in  the  former  suit,  for  it  is  on  such  terms  that  the  plaintiffs 
themselves  wish  to  be  relieved  from  the  effects  of  the  agreement. 

"  There  is  no  specific  law  against  maintenance  and  champerty  in  this 
agreement,  but  ohamperfcous  agreements  of  this  kind  have  always  been 
looked  upon  with  disfavour  by  the  Courts  on  the  ground  that  they  are 
against  public  policy.  The  matter  has  been  fully  and  elaborately 
discussed  in  the  well-known  case  of  Ram  Coomar  Coondoo  v.  Chunder  Canto 
Mookerjee  (1)  by  the  Judicial  Committee  of  the  Privy  Council.  After  an 


1888 

JULY  28. 

APPEL- 
LATE 
CIVIL. 

11  A.  128  = 

9  A.W  N. 
(1889)  278. 


(1)  4  I.A.  23. 
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1888       exhaustive  examination  of  the  numerous  rulings  and  authorities  on  the 

JULY  28.    point,  their  Lordships  lay  down  the   following  propositions,  which  we  are 

bound  to  accept  for  our  guidance.      [The  learned  Subordinate  Judge  read 

APPEL-     the  passage  reported  [131]  at  p.  46  of  the  fourth  volume  of  the  Law 

LATE      Reports,  Indian  Appeals,  and  quoted   in  the  case  of  Chunni  Kuar  v.  Bup 

CIVIL.      Singh  (1),  and  continued  :— ] 

11  Applying  these  rules  to  the  present  case,  I  am  of  opinion  that  the 

11  i.  128=  agreement  in  dispute  is  '  extortionate  and  unconscionable,  so  as  to  be 

9  A.W.N.    inequitable  against1  the  plaintiffs,  and  that  the  recompense  provided  for  by 

(1889)  273.   it  is  not  '  reasonable.'     The  purport  of  the  agreement  was  that,  for  an 

outlay  of  about  Bs.  350.  the  defendants   were  not  only  to  get  that  money 

but  also  half  the  mesne  profits  and  half  the  property.  The  pecuniary  value 

of  that  recompense  I  find  to  be  nearly  Bs.  2,200,  or  about  seven  times  the 

outlay.     In  the  result,  the  defendants  not  only  got;  their  outlay,  but  make 

a  clear  profit  of  nearly  Bs.  200  in  cash,  and  of  about  Bs.  2,000  in  valuable 

immoveable  property. 

"  The  case  which  I  find  to  be  most  similar  to  this  case  is  that  of 
Grose  v.  Amirtamayi  Dasi  (2).  [The  learned  Subordinate  Judge,  after 
stating  the  facts  of  that  ease,  continued  : — j  I  think  that  the  reasons  for 
which  Bamasundari's  agreement  was  set  aside  are  quite  applicable  to  this 
case,  and  that,  so  far  as  the  plaintiffs'  agreement  gives  a  moiety  of  the 
land  in  suit  to  the  defendants,  it  ought  to  be  set  aside,  and  the  plaintiffs 
ought  to  be  relieved  from  its  effects.  He  who  seeks  equity,  however,  ought 
to  do  it  himself.  Acting  on  this  principle,  the  plaintiffs  have  rightly  agreed 
to  give  the  defendants  a  fair  and  reasonable  compensation  for  the 
advances  made  by  them  in  the  former  litigation,  and  they  have  agreed 
that  the  amount  that  may  be  found  due  to  the  defendants  may  be  made  a 
charge  on  the  moiety  of  the  land  that  is  now  in  their  (the  defendants') 
possession." 

The  Court  decreed  the  claim,  directing  that  the  plaintiffs  should  pay 
the  defendants,  as  compensation  for  the  advances  made  by  them,  Bs.  330, 
with  interest  at  the  rate  of  12  per  cent,  per  aanum,  and  that  each  side 
should  bear  its  own  costs. 

[132]  Tne  defendants  appealed  from  this  decree  to  the  District  Judge 
of  Allahabad.  Tcie  principal  portion  of  the  judgment  on  the  appeal  was 
as  follows  : — 

"  On  the  main  issue  as  to  whether  the  plaintiffs-respondents  are 
entitled  to  escape  from  the  fulfilment  of  an  agreement  deliberately  entered 
into,  I  do  not  agree  with  the  conclusions  arrived  at  by  the  lower  Court. 
The  circumstances  of  the  case  do  not  correspond  with  those  of  the  case 
quoted  by  the  lower  Court,  Grose  v.  Amirtamayi  Dasi  (2).  That  was  a 
case  in  which  an  extortionate  bargain  had  been  driven  with  a  widow, 
under  which  the  person  supplying  the  funds  for  litigation  was  to  get  a 
clear  moiety  for  himself,  and  to  have  a  charge  on  the  oiher  moiety  for 
recovery  of  all  moneys  expended  wish  interest.  The  claim  was  resisted 
not  by  the  widow  herself,  but  by  her  heirs.  Here  the  plaintiffs  are  grown- 
up men  of  fifty  and  thirty-five  respectively,  and  presumably  able  to  take 
care  of  themselves.  There  is  no  evidence  to  show,  or  reason  to  believe, 
that  they  were  taken  undue  advantage  of,  and  it  is  they  themselves  (and 
not  others  whose  rights  they  have  given  away)  who  seek  to  evade  the 
fulfilment  of  what  appears  to  have  been  a  fair  bargain.  The  bad  faith  of 
the  plaintiffs-respondents  is  apparent  in  their  attempt  to  shuffle  out  of 

(1)  11  A.,  at  pp.  66,  67 .  (2)  4  B.L.R.,  O.C.J.  1, 
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heir  agreement   on  the  pretence  that  the   defendants-appellants  had  not       1888 
lone  their  part, — a  pretence  olearly  exposed  by  the  lower  Court.  JULY  28. 

"  The   remuneration  secured  to  the    defendants-appellants  wad,   no 
loubt,  considerable  ;  but  there  is  nothing  to  show  that  the  transaction  had     APPEL- 
inythiog  in  it  of  a  gambling  or  speculative  character,  or  was  otherwise  op-      LATE 
)osed  to  public  policy.     It  was  one  involving  some  risk:,  the   defendants      QlVLL. 
itood  to  lose  Bs.  590,  say  Ks.  600,  on  it  in  costs  of  the  Courts.     The  suit 
was  dismissed  by  the  Court  of  first  instance   and  by   the  lower  appellate  11  *•  128  «• 
Dourfc,  whose  decision  was  carried  in  appeal  bafore,  and  confirmed*  by,  the     8  A.W.M  . 
ETigh  Court.     It  was  thus  a  case  of  some  difficulty,  and  it  was  lno  doubt   (1888)  273. 
mown  that  it    would  be  fought   out  to  the   end.     The  lower  Court  has 
nade  no    allowance  for  the    defendants-appellants'  labour   and   trouble. 
Che  [1333  remuneration,  though  large,  was  not  in    my  opinion    extor- 
ilonate,  and  it  has  perhaps  been  over-estimated  by  the  lower  Court    at 
ris.  2,000   besides  half  mesne  profits  and  recovery  of  outlay  with  interest. 
Che  plaintiffs-respondents  themselves  valued  the  whole  land, in  this  suit  at 
is.  1,660,  and  its  half  is  valued   in  the  agreement   at  Bs.   830.     To  this 
kmount  at  least  the  defendants  are  fairly  entitled.     But  if  the  land  is  worth 
nore,    they    are   still   entitled  to  claim  it  under  the  express  agreement 
mtered  into. 

"  The  effect  of  the  lower  Court's  order,  if  maintained,  would .  be  to 
sreate  a  precedent  and  make  it  impossible  for  any  intending  litigant  un- 
provided with  the  necessary  funds  to  obtain  them  on  ordinary  terms  from  • 
persons  who  would  not  be  willing  to  advance  the  money  on  such  terms  in 
new  of  the  risk  and  want  of  security,  but  might  he  deceived  into  advancing 
t  on  the  faith  of  an  agreement  securing  special  terms,  which  the  borrower 
would  repudiate  with  the  sanction  of  the  Court." 

The  Court  accordingly  decreed  the  appeal  and  dismissed  the  suit  with 
sosts.     The  plaintiffs  appealed  to  the  High  Court. 

Munshi  Earn  Prasad,  foe  the  appellants. 

Mr.  Amir -ud -din,  for  the  respondents. 

JUDGMENT. 

TYRRELL  and  BHODHURST,  JJ. — In  this  case  the  defendant-respon- 
dents helped  the  plaintiffs-appellants  to  recover  from  one  Bam  Sarup  a 
nankar  holding  of  51  bighas,  11  biswas,  4  dhure,  the  plaintiffs  promising 
the  defendants  that  they  should  have  half  the  property  and  half  the 
mesne  profits  with  all  their  costs  in  the  event  of  success  in  the  suit.  The 
plaintiffs  did  succeed  in  that  suit  and  recovered  their  51  bighas,  11  biswas, 
4  dburs  with  profits.  The  defendants,  who  were  co-plaintiffs  in  that  suit. 
and  who  consequently  were  entitled  to  execute  the  decree  obtained  it> 
bhat  suit  jointly  with  the  plaintiffs  in  this  suit,  took  half  the  profits 
awarded  under  that  decree  and  their  costs,  and  got  possession  of  half  the 
land  amounting  to  25  bighas,  15  biswas,  12  dhurs.  The  present  action 
has  been  brought  to  eject  them  from  the  land.  The  Subordinate  Judge  of 
Allahabad  decreed  the  claim,  holding  that  the  defendants  had  received  suffi- 
cient compensation  for  the  advance  they  made  to  the  plaintiffs  by  getting 
[134]  the  sum  of  Bs.  330  with  interest,  which  the  plaintiffs  were  to  pay  ; 
to  them  at  tbe  rate  of  12  per  cent,  per  annum.  The  learned  Subordinate 
Judge  found  that  the  bargain  between  tbe  plaintiffs  iu  the  former  suit 
was  unconscionable  and  extortionate,  and  as  such,  was  inequitable  against 
the  plaintiffs  in  the  present  suit.  Re  found  the  recompense  secured  to 
the  present  defendants  was  grossly  unreasonable,  inasmuch  as  the  expense 
they  had  to  incur  was  small,  the  risks  they  ran  were  inconsiderable,  the 
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1888       labour   theyhad  to   undergo  was   little  or  nothing,  while  the  land  which 

JULY  28.     they  had  taken  possession  of  was  worth  fully  one  thousand   rupees.     The 

Subordinate   Judge  accordingly  decreed  the  plaintiffs  the  recovery  of    the 

APPEL-     land  on  condition  of   their  paying  to  the  defendants  Rs.  330  with  interest 

LATE       at  12  per   cent,  per  annum,    from  the  10th  February,  1885,  to  the  date  oi 

ClVIL.      payment.     The  learned  District  Judge  of  Allahabad  reversed  the  decree, 

'      and  dismissed  the  plaintiffs'  suit  upon  the  following  grounds.     He   found 

11  A.  128=   that  the  bargain  was   fair,   because  although  the  entire  land  is   probably 

B  A.W.N.     \vorth   Rs,  2,000,  the   plaintiffs   knew  their  own  business  and  it  was   un- 

(1888)  273.   desirable  that   Court  should   make  contracts   for  parties.     The  District 

Judge  also  thought  that  the  Subordinate  Judge  had  forgotten  to  take  into 

account  the  labour   and   trouble  which   fell  upon  the  defendants  in    their 

character  of  co-plaintiffs  in  the  former  suit.     And  lastly  he  held  that  there 

was  nothing  gambling  or  speculative  about  the  bargain. 

In  second  appeal  Mr.  Ram  Prasad,  on  behalf  of  the  plaintiffs-appel- 
lants, contended  that  there  was  no  labour  and  trouble  incurred  by  the  ' 
defendants  in  the  former  action *;  that  the  action  was  necessarily  fought  by 
the  present  plaintiffs,  who  possessed  all  the  information  necessary  for  the 
successful  conduct  of  the  case,  and  who  only  were  the  persons  who  did 
all  that  was  to  be  done  in  the  Way  of  employing  and  instructing  Counsel, 
bringing  witnessefTforward,  and  the  like.  Mr.  Bam  Prasad  also  pointed 
out  the  inconsistency  in  the  learned  Judge's  finding  that  the  transaction 
was  not  of  a  gambling  or  speculative  character,  with  the  learned  Judge's 
remark,  whioh  was  perfectly  true,  that  the  defendants  stood  to  lose  six 
hundred  rupees  at  least  in  costs.  Mr.  Ram  Prasad  urged  several  forcible 
arguments  in  support  of  the  finding  that  the  bargain  by  [135]  which  the 
plaintiffs  were  to  yield  a  thousands  rupees'  worth  of  land  to  the  defend- 
ants as  a  recompense  for  the  defendants'  assistance  in  the  suit,  so  far 
from  being  fair,  was  unconsionable,  extortionate  and  unreasonable,  as  it 
has  been  held  by  the  Court  of  first  instance. 

We  think  thai  this  appeal  must  prevail.  Mr.  Amir-ud-din,  the  learned 
Counsel  for  respondents,  argued  that  it  should  be  remembered  that  his 
clients  were  not  common  money-lenders  nor  professional  usurers,  that 
they  were  related  to,  or  connected  with,  the  plaintiffs,  and  were  conse- 
quently induced  to  run  the  heavy  risk  they  incurred  in  helping  the  plaintiffs 
with  their  suit,  the  plaintiffs  being  unable  to  get  help  from  any  other 
quarter.  The  learned  Counsel  also  quoted  certain  rulings  of  the  Calcutta 
Court  in  support  of  his  argument.  Those  rulings  are  to  be  found  in  Pun- 
chanun  Muzoomdar  v.  Doorga  Nath  Roy  (l),  Nobeen  Chunder  Ghose  v. 
Ramgogenath  Gope  (2),  Ramrav  Khunderav  v.  Govind  Pandshet  (3),  and 
Woodman^  Digest,*  page  699. 

The  learned  Subordinate  Judge  in  his  judgment  cited  certain  recent 
rulings  of  the  Indian  High  Courts  strongly  in  favour  of  his  view  of  the  case. 
Indeed,  all  the  current  of  rulings  upon  cases  of  this  character  is  against 
the  respondent.  Two  cases  have  lately  been  before  this  Court.  Chunni 
Kuar  v.  Rup  Singh  (4)  and  Lake  Indar  Singh  v.  Rup  Singh  (5),  in  which 
this  question  has  been  very  fully  and  carefully  considered,  and  all  the  case- 
law  upon  the  subject  was  under  the  consideration  of  the  Court.  Tha 
circumstances  of  those  two  cases  are  very  analogous  to  the  circumstances 
of  the  case  before  us.  In  those  cases,  as  here,  the  lender  of  the  money  for 
the  purposes  of  maintaining  the  action  was  not  a  common  money-lender  or 

(1)  W.R.  1864,300..  (2)  W.R.  1864.  p.  63.  (3)  6  B.H.C.R,  63. 

(4)  11  A.  57.  (5)  11  A.  118. 
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a  professional  usurer.  There  also  the  receiver  of  the  assistance  was  in 
extremely  great  need  of  help,  having  found  ib  impossible  to  get  assistance 
from  anyone  bat  the  person  who  lent  him  the  money.  In  those  cases  also 
it  was  common  ground  that  the  persons  who  advanced  the  funds  ran  a  very 
serious  risk  of  losing  their  money.  In  those  cases  this  Court  decided  that 
the  contract  [136]  by  which  a  large  portion  of  the  estate  was  conveyed  to 
the  person  who  advanced  the  money  necessary  to  bring  the  action  to  re- 
covet  the  estate,  was  a  contract  which  the  Civil  Court  ought  not  to  enforce. 
It  was  held,  and  we  must  hold  here,  that  whether  the  contract  be  regarded 
as  having  been  made  under  very  risky  circumstances,  or  whether  it  was 
made  under  circumstances  of  ordinary  or-  inconsiderable  risk,  it  would 
still  be  a  contract  open  to  objection,  under  one  or  other  of  the  conditions 
mentioned  in  s.  23  of  the  Contract  Act.  For  if  it  was  a  very  risky 
contract,  then  obviously  its  enforcement  would  be  against  public  policy  on 
the  ground  of  its  being  of  a  speculative  character.  -If  it  was  not  of  extra- 
ordinary risk,  then  it  would  be  inequitable  to  enforce  the  contract,  as  the 
recompense  secured  was  out  of  all  proportion  to  the  risk  incurred. 
Approving  of  the  rulings  in  those  cases,  we  adopt  and  follow  them  in  this 
case,  and  finding  that  the  learned  District  Judge  dissented  from  the  Court 
of  first  instance  for  reasons  which  are  not  sustainable,  we  find  that  the 
contract,  under  which  the  defendants  were  to  get  half  the  plaintiffs'  land 
in  addition  to  other  advantages  in  return  for  the  pecuniary  assistance 
afforded  by  them,  was  unfair,  unreasonable  and  extortionate,  and  we  think 
that  the  Court  of  first  instance  made  a  proper  decision  and  decree  in  the 
case.  We  set  aside  the  decree  of  the  lower  appellate  Court,  restore  that  of 
the  first  Court,  and  decree  this  appeal  with  costs. 

Appeal  allowed. 


11  A.  136  (P.C,)  =  16  I.A.  12  =  5  Sap.  P.C.J.  281. 
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PRESENT : 

Lord  Fitzgerald,  Lord  Hobhouse  and  Sir  R.  Couch, 
[On  appeal  from  the  High  Court  for  the  North-Western  Provinces.] 
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HARI  RAM  AND  ANOTHER  (Plaintiffs)  v.  SHEODAYAL  MAL  AND  ANOTHER 
(Defendants).     [2nd  and  3rd  November.  1888.] 

Act  VIII  of  1871,  Registration  Act,  ss.  28, 64,  65,  66— Place  of  registration  of  documents. 

The  requirements  of  s.  28  of  Act  VIII  of  1871  are   fulfilled  by  the  registration, 
of  a  document  relating  to  immoveable  property  in  the  Office  of  the  Bub-Registrar 
within  whose  sub-district  any  portion  of    the   property   is   situate.     The    words 
"  some  portion  (137]  of  the  property  "  are  not  to  be  read  as  meaning  some  subs- 
tantial portion  of  the  property.    All  matters  of  publicity  which  it  is  the  object  of 
a  register  to  afford  are  provided  for  in  this  respect,  by   the  carrying  out   of   the 
'  provisions  of  ss.  64,  65  and  66, 
[ft.,  5  Ind.  Gas.  137.] 

[N.B.— See  in  this  connection  7  A.  590  whereon  this  appeal  has  arisen.] 

APPEAL  from  a  decree  (9th  January,  1885),  of  the  High  Court  (1) 
reversing  a  decree  (24th  December,  1881),  of  the  District  Judge  of 
Gorakhpur. 

(1)  Repotted  7  A,  690. 
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1888  The  qussfeion  here  was  whether  a  mortgage-deed,   dated  20th  May, 

Nov.  2,  3,    1873,  had  been  sufficiently  registered,  with  reference  to  the   requirements 

of  s.  28  of  Act  VIII  of  1871,  having  been  presented    for  registration,  and 

PRIVY      registered,  at  the  Office  of  a  Sub-Eegistrar  in  a  sub-district,  within  which 

COUNCIL,  part  of  the  property  mortgaged  was  situate,  that  part  having  borne  a  very 

small  proportion  to  the  rest  of  the  property. 

That  section  (1)  directs  presentment  for  registration  in  the  office  of  a 
(P.C.)=  Sub-Registrar  within  whose  sub-district  the  whole,  or  some  portion  of  the 
5 1. A.  12  =  property,  to  which  such  document  relates,  is  situate. 

5  Bar.  P.C.J.  By  fehe  mortgage-deed  of  20th  May,  1873,  Mr.  B.  P.  Brooke,  after 
281<  recitals  that  he  owed  to  Hari  Ram  and  Raja  Ram  (the  present  plaintiffs) 
Rs.  2,59,594,  and  that  it  had  been  agreed  that  he  should  draw  upon  them 
down  to  October,  1873,  to  the  further  amount  of  Rs.  90,000,  mortgaged  to 
them  his  indigo  factories  and  villages  in  the  Gorakhpur  district,  also 
agricultural  land  in  Champaran,  and  a  plot  of  land,  500  yards  square,  in 
one  of  the  mohallas  in  the  town  of  Patna.  This  instrument  was  register- 
ed in  the  Sub-Registrar's  Office  at  Patna.  Transactions  continued  between 
Brooke  and  the  mortgagees,  who  were  bankers  in  Patna,  and  who  supplied 
him  with  funds,  and  the  balance  due  was  reduced.  But  in  January,  1875, 
Brooke  sold  his  interest  in  the  already  mortgaged  estate  to  Sheodial  Mai 
and  Hardial  Mai. 

This  suit  was  brought  on  the  Ist  June,  1878,  by  Hari  Ram  and  Raja 
'Sam  to  recover  from  Brooke  Rs.  79,655,  alleged  to  be  due  on  balance  of 
accounts,  and  to  realize  that  sum  by  sale  of  the  property  mortgaged  by  him 
to  the  plaintiffs  ;  also,  io  have  declared  invalid  as  [138]  being  fraudulent 
and  collusive,  the  sale  of  the  property  made  by  Brooke  to  Sheodial  Mai 
and  Hardial  Mai,  who  were  made  the  second  and  third  defendants. 

The  latter,  filing  their  written  statements  in  1879,  set  up  limitation, 
and  relied  upon  the  sale  to  them.  The  first  defendant  Brooke  who  was 
absent  from  India  when  the  suit  commenced,  returning  in  1881,  admitted 
settlement  of  account,  claiming  certain  deductions,  and  denied  his  personal 
liability. 

Unless  the  instrument  of  20fch  May,  1873,  having  been  effectively 
registered,  could  be  taken  as  admissible  in  evidence,  the  debt  on  the 
account  stated  would  have  been  barred  by  lapse  of  time.  The  District 
Judge,  however,  found  that  the  plaintiffs  were  entitled  to  recover  the 
balance  due  to  them  under  the  mortgage-deed,  and  decreed  to  the  plaintiif 
the  amount  claimed,  leas  Rs.  15,104.  He  found  that  Brooke  was  the 
owner  of  the  plot  of  land  in  Patna,  and  that  therefore,  the  mortgage  had 
been  properly  registered  in  the  Sub-Registrar's  Office  at  Patna. 

The  defendants,  Sheodial  Mai  and  Hardial  Mai,  appealed  from  this 
decree  to  the  High  Gourfc,  which,  on  the  9tih  January,  1885.  reversed  it 
on  the  ground  that  the  existence  of  property  worth  about  Rs.  500  in 
Patna  did  not  within  the  true  meaning  of  section  28  of  Act  VIII  of  1871 
entitle  the  plaintiffs  to  have  the  mortgage-deed  which  had  been  registered 
in  the  Sub-Registrar's  Office  af  Patna,  considered  to  have  been  effectively 
registered  as  a  document  relating  to  estate  of  a  different  nature  and  far 
more  valuable,  in  fact,  constituting  the  mortgaged  estate,  in  Gorakhpur  and 
Champaran.  The  decree  of  the  High  Court  dismissed  the  suit. 

The  judgment  is  given  in  the  report  of  the  hearing  on  appeal  to  the 
High  Court,' at  page  592  of  the  7ch  vol.  of  the  Indian  Liw  Reports. 

(1)  Not  differing  in  this  respect   from  s.  28  of  Act  III  of  1877,  the   Indian  Begin- 
tration  Act,  1877. 
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The  plaintiffs  appealed  to  Her  Majesty  in  Council.  1888 

On  this  appeal,  Nov.,  i,  g, 

Mr.  J.  Graham.  Q.  C.,  and  Mr.  J.  S.  A.  Branson,   for  the  appellants 
argued    that    the    High    Court    had    erred    in    holding  that  the  [139] 
mortgage-deed  of  20fch  May,  1873,  had  not  been  duly  registered  as  required 
by   a.    28  of   Act  VIII  of  1871,   both  that  Court  and  the  Court  below 
having  found  that  some  portion  of  the  property,  to  which  the  deed  related,     u  *•  ^ 
vie.,  Brooke's  property  in  Patna,  was  situate  within  the  Patna  Sub  Regis-     <£•&.)=• 
trar's  sub-district.     They  referred    to  ss.  64,  65  and  66,  and  the  provision*6  !•*•  *2 
made  for  the  forwarding  of  copies  of    the  document,  endorsement,  and*  *****  B-G. 
certificate  to  the  Registrar  of  every  district,  and  the  Sub-Registrar  of  every        281. 
sub-district,  in  which    any  part  of    the  property  might    be  situated,  as 
securing  the  publicity    which  was  one  of  the  main  objects  of  the  Act,  as 
ojbeerved  in  the  judgment  of  the  High  Court. 

Mr.  T.  H.  Cowie,  Q.  C.,  and  Mr.  R.  V.  Doyne,  for  the  respondents, 
without  relying  on  the  proposition  expressed  in  the  judgment  of  the  High 
Court  that  "  portion"  meant  substantial  portion,  as  that  word  was  used 
in  e.  28,  contended  that  the  registration  was  defective  with  reference  to 
the  entire  disconnection  between  such  property,  on  the  one  hand,  as  the 
indigo  factory  in  Gorakhpur,  constituting,  with  the  other  agricultural  land 
in  Champaran,  the  actual  security  given,  and,  on  the  other,  the  few  yards 
of  land  in  the  town  of  Patna. 

In  regard  to  the  merits  of  the  suit,  they  also  contended  that  the  decree 
should  be  upheld  on  the  evidence  of  satisfaction  of  the  mortgage-debt, 
examining  the  accounts  for  that  purpose. 

Counsel  for  the  appellants  were  not  called  upon,  either  to  reply  as  to 
the  question  of  registration  or  to  argue  the  subsequent  matter  of  the 
accounts. 

Their  Lordships'  judgment  was  delivered  by  SlB  R.  COUCH. 

JUDGMENT. 

Slit  R.  COUCH. — The  suit  which  is  the  subject  of  this  appeal  was 
brought  by  the  plaintiffs,  who  are  bankers,  against  the  present  respondents, 
who  are  also  bankers,  and  against  a  Mr.  Brooke.  The  plaintiffs  the 
appellants  sought  to  recover  a  sum  of  Rs.  79,655  as  principal  and  interest, 
which  they  alleged  to  be  due  to  them  in  respect  of  a  mortgage  executed  by 
Brooke  on  the  20th  May,  1873,  the  plaintiffs  alleging  that  at  that  date 
Brooke  adjusted  his  account  and  executed  £1*0}  a  mortgage  for  securing 
Rs.  3,49,504-4.  There  is  no  question  that  this  mortgage  was  executed 
by  Brooke.  The  mortgage  stated  that  there  had  been  an  adjustment  of 
accounts  between  Brooke  and  the  plaintiffs,  and  it  was  given  to  secure 
the  money  which  was  then  due  on  the  account,  together  with  a  sum  erf 
Rs.  90,000  to  be  advanced  by  the  plaintiffs  to  Brooke  for  defraying 
necessary  expenses  of  an -indigo  concern  from  May,  1873,  to  October  of 
the  eaid  year.  The  defence  of  the  present  respondents,  with  whom  alone 
their  Lordships  have  now  to  deal,  was  twofold.  Having  become  the  pur* 
tihasers  of  part  of  the  mortgaged  property,  another  part  of  it  having  been 
previously  sold,  they  objected  that  this  mortgage  of  May,  1873,  was  not 
duly  registered  ;  and  they  have  also  objected  that  the  whole  of  the  sum 
of  Rs.  90,000  was  not  advanced  before  the  1st  October,  1873,  but  a  portion 
only  was  advanced,  leaving  a  sum  of  about  Rs.  30,000,  which  they  say  wae 
subsequently  advanced  and  is  therefore  not  covered  by  the  mortgage. 

With  reference  to  the  objection  as  to  the  non- registration  of  the 
mortgage-deed,  it  appears  from  the  schedule  to  the  deed  that  it  was  a 
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1888       mortgage  of  a  considerable  property,  only  a  portion  of  which,  stated  to  be 

Nov.  a,  8.    500  yards  of  land  built  upon,  was  situate  in  the  district  of  Patna ;  the  other 

part,  and  of  course  much  the  largest  part  of  the  property,  was  situate  in  other 

PRIVY      districts.     Act  VIII  of  1871,  with  regard   to   registration,    contains  this 

COUNCIL    Provis*013  JD  8-  ^8  : — "  Save    as  in  this  part  otherwise  provided,  every 

'  document  mentioned  in  s.  17,  clauses   1,   2,  3  and  4,  and   s.    18.   clauses 

11  A.  186     1,  2,  3  and  4,  shall  be  presented  for  registration   in   the  office  of   a   Sub- 
(P.C.)=     Begistrar,  within  whose  sub -district  the  whole  or  some  portion  of    the 
16  I. A  12=  property  to  which  such  document  relates  is  situate."     And    this   was    an 
S  Sar.  P.G.J.  instrument  which  came  within  the  provisions  of  this  section.     The   regis- 
281,         tration  was  made  in  the  district  of  Patna,   where  the  500   yards    of   land 
were  situate.  The,  Subordinate  Judge  held  that  this  was  a  sufficient  regis- 
tration. On  appeal  to  the  High  Court,  the  learned  Judges  of  that  Court,  the 
Chief  Justice  and  another  Judge,  held  that  it  was  not  and  the  ground  upcin 
which  they  came  to  that  decision  is  stated  by  the  Chief  Justice  to  be  this:- — 
"In  a  case  [141]  like  the  present,  in  which  there  is  a  large  and  valuable  pro^ 
perty  in  one  sub-district,  and  another  small  piece  of  land  situate  at  a  dis- 
tance, it  seems  to  me  that  to  allow  registration  of  a  document  affecting  both 
properties  in  the  place  where  the  smaller  and  less   valuable   is    situate 
would  be  inconsistent  with  the  implied  intention  of  the  Legislature  that  re- 
gistration should  be  made  with  reference  to  the  locality  of  the  property,  "- 
that  a  literal  interpretation  of  the   terms   of  the  section  ought  not  to  be 
adopted ;  and  that  it  was  the  intention  of  the  Legislature   that  the  regis- 
tration should  take  place  where  some  substantial  portion   of  the  property 
was  situate. 

It  appears  to  their  Lordships  that  this  judgment  puts  a  construction 
upon  s.  28  which  cannot  be  supported,  and  in  fact  imputes  to  the  Legis- 
lature an  intention  which  does  not  appear  from  the  provisions  of  the  Eegis- 
'tration  Act  to  have  been  their  intention.  The  words,  if  we  take  them  in. 
their  ordinary  sense/'within  whose  district  the  whole  or  some  portion  of 
the  property  to  which  such  document  relates  is  situate,"  certainly  do  not 
show  an  intention  that  there  should  be  any  inquiry  as  to  whether  the 
place  where  the  document  was  registered  was  the  place  where  what  may  be 
called  some  substantial  portion  of  property  is  situate ;  and  an  inquiry 
ol  that  kind  might  very  frequently  lead  to  considerable  difficulty.  But 
the  intention  of  the  Act  is  apparent  from  the  subsequent  provisions.  In  s.  64 
it  is  provided  that  "  every  Sub-Begistrar  on  registering  a  document  relating 
to  immoveable  property  not  wholly  situate  in  his  own  sub-district  shall 
make  a  memorandum  thereof,  and  of  the  endorsement  and  certificate  there- 
on, and  send  the  same  to  every  other  Sub-Kegistrar  subordinate  to  the  same 
Begistrar  as  himself  in  whose  sub- district  any  part  of  such  property  is 
situate,"  and  then,"  such  Sub- Begistrar  shall  file  the  memorandum  in  bis 
book  No.  1."  S.  65  and  s.  66  contain  similar  provisions  where  the  property 
is  situate  in  more  districts  than  one.  Thus  the  information  is  conveyed  to 
the  Begistrars  or  Sub-Begistrars  of  every  place  where  the  document  ought  to 
be  registered,  and  thus  all  the  information  which  it  is  the  object  of  a  register 
to  afford  is  to  be  [142]  found  in  those  different  places.  It  appears  to  have 
been  the  intention  of  the  Legislature  in  making  those  provisions  that  it 
should  be  sufficient  that  the  registration  be  made  by  the  parties,  as  is  stated 
in  B.  28,  in  the  place  where  some  portion  of  the  property — not  a  substantial 
portion,  but  where  any  portion  of  the  property  is  situate,  leaving  it  to  the 
office  to  do  the  rest.  These  provisions  are  calculated  to  effect  that,  and 
are  in  accordance  with  what  might  reasonably  be  supposed  to  be  the 
intention  of  the  Legislature. 
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Their  Lordships,    therefore,  are  of  opinion    that  the  decision    of  the      1888 
High  Court  with  regard  to  the  want  of  registration  of  this  mortgage  cannot    NOV.  2,  3, 
be  supported.     The  consequence  ordinarily  would  be  that  the   decree  of 
the  High  Court   reversing  the  decree    of  the  Judge  of  Gorakhpur,    which      PRIVY 
was  given  in  favour  of  the  plaintiffs,  would  be  reversed,  and   the  decision  COUNCIL, 
of    the   Judge  of  Gorakhpur  would  stand.     But  their  Lordahips  allowed 
the  learned  Counsel  for  the  respondents  to  submit  to  them,  and  argue,     **  *• 136 
that  the  decision  of  the  Judge  of  Gorakhpur  was  wrong,  and  consequently     <p>  c-)  = 
that,  although  the  High  Court  bad  reversed  it  on  a  ground  which    cannot  *6  '••*•  *.2=a 
be  supported,   still,  it  ought  to  be  reversed,  and  the  decree  reversing  it*8ftp-  P.C.J 
ought  to  stand.  281.. 

Now,  it  is  to  be  observed  that  the  Judge  of  Gorakhpur  had  very 
carefully  considered  the  whole  of  the  case,  and  had  eome  to  the  conclu- 
sien  that  the  balance  which  he  found  due  to  the  plaintiffs,  and  which 
they  were  entitled  to  recover  as  mortgagees,  wa;s  really  due  to  them. 
The  objection  taken  to  his  finding  appears  to  be.,  of  a  twofold  character. 
It  is  said  that  only  monies  which  bad  actually  been  advanced  by  the 
plaintiffs  before  the  1st  of  October,  1973,  can  be  recovered  by  the  mort- 
gagees, and  that  the  advances  out  of  the  Ba.  90,000  subsequent  to  that 
day  did  nob  become  the  subject  of  the  mortgage.  That  depends  upon 
the  construction  of  the  mortgage-deed.  Their  Lordships  think  that  the 
mortgage  was  intended  to  cover  the  whole  advance  of  the^  Rs,  90,000 ; 
and  whether  ib  was  advanced  before  the  1st  of  Ootober,  1873,  or  not,  if 
the  parties,  that  is  Mr.  Brooke  and  the  mortgagees,  thought  fib  between 
themselves  to  allow  a  portion  [153]  of  that  Rs.  9^0,000  not  to  be  immedi- 
ately advanced,  but  to  remain  in  the  hands  of  the  plaintiffs  in  a  deposit 
account  in  such  a  way  that  he  could  draw  upon  them  and  obtain  the 
money  at  any  time,  that  it  was  really  covered  by  the  mortgage,  and  it  is  not 
an  answer  to  the  claim  of  the  mortgagees  in  respect  of  the  Rs.  90,000, 
that  the  whole  of  it  was  not  advanced  before  the  1st  October,  1873.  The 
way  in  which  the  defendants  seek  to  avail  themselves  of  this  objectiou  is 
that  they  say  that  if  they  are  right  in  that  contention,  and  the  mortgage  only 
covered  what  was  actually  advanced  before  the  1st  of  October,  1873,  the 
accounts  show  that  tb«  whole  of  the  mortgage  was  satisfied,  and  conse- 
quently that  the  plaintiffs  are  not  entitled  to  recover  upon  it  as  they  claim. 
Their  Lordships  think  that  this  cannot  be  allowed. 

Then  it  is  also  contended  sbat  this  money  was  not  advanced. 
Mr.  Mayne  has  argued  that  there  is  no  evidence  of  it,  but  one  of  the  defend- 
ants when  examined  said  he  did  not  deny  that  the  money  was  advanced ; 
and  there  cannot  be  any  doubt  the  money  was  actually  advanced. 

Another  answer  to  this  contention  on  the  part  of  the  defendants 
appears  to  be  this  :  On  the  17th  of  September,  1874-,-  Mr.  Brooke,  the 
mortgagor,  settled  an  account  with  the  plaintiffs,  and  the  whole  of  the 
matters  between  them  was  gone  into,  and  a  balance  was  then  agreed 
upon  as  due  from  him  bo  the  plaintiffs,  including  all  these  different  items 
which  would  be  the  subject  of  the  mortgage.  The  defendants  acquired  no 
interests  in  the  estate  till  January,  1875,  when  they  took  a  conveyance 
from  Brooke.  Their  Lordships  are  of  opinion  that  the  defendants  are 
bound  by  the  account  which  Mr.  Brooks  so  settled,  and  that-  what  ho, 
when  he  settled  that  account,  agreed  to  be  due  in  respect  of  the  mortgage, 
and  the  way  in  which  the  different  payments  appear  to  be  appropriated, 
cannot  be  now  disputed.  They  do  not  think  it  necessary  to  go  into  the 
evidence  which  Mr.  Cowie,  and  Mr.  Mayne,  more  especially,  have  referred 
to  on  this  subject ;  but  they  think  that  if  that  evidence  was  gone  into  it 
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1888       would  support  the  contention  of  the  plaintiffs  that  the  amount  which  the 
Nov.  2.3,    Judge  of  Gorakhpurhas  found  to  be  due  is  really  due  to  the  [144]  plain- 

tiffs,  and  is  the  subject  of  the  mortgage,  And  the  plaintiffs  are  entitled  to 

PRIVY      recover  it  as  mortgagees  in  the  way  in  whieh  they  claim. 

COUNCIL.  The   case   appears  fco   have  been  very  carefully  investigated  by  the 

Subordinate  Judge,    and  unless  their  Lordships   could  see  that  he  was 

11  A.  186    Wrong  in  the  way  he  has  dealfe  with  fche  aeoomnts,  and  the  various  facts 

(P.G.)  =      jn  the  case,  they  would  not  conae  to  the  conclusion  that  his  decree  ought 

16 1. A.  12=   to  bave  been  reversed  by  the  High  Oourt.     The  result!  is  that  their  Lord- 

9  Bar.  P.C.J.  ships  will  humbly  advise  Her  Majesty  that  the  decree  of  the  High  Court 

3&1*        should  be  reversed,  and  the  appeal  thereto  dismissed  with  costs,  and  the 

decree  of  the  Judge  of  Gorakhpur  varied  by  omitting  that  part  of  it  which 

directs  the  deed  of  sale   to  be  cancelled.     The  costs  of  this  appeal  will  be 

paid  by  the  respondents.  Appeal  allotved. 

Solicitors  for  the  appellants  :  Messrs.  Watkina  and  Lattey. 
Solicitors  for  the  respondents  :  Messrs.  Barrow  and  Rogers. 


11  A.  144  =  0  A  W.N.  (1889)  41. 
APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.  ^Chief  Justice,  and  Mr.  Justice  Tyrrell . 


MURLIDHAR  AND   OTHERS    (Plaintiffs)   V.   KANCHAN    SINGH  AND 
OTHERS  (Defendants.)*     [7th  November,  1888.] 

Mortgage— Coitditi&uil  sale — Foreclosure — Suit  for  possession— Regulation   XVII  of 
1806,  s.  8— Oause  of  action — Limitation— Act  K1V  of  1859,  s.  1  U2). 

A  suit  for  foreclosure  was  brought  in  1886  upon  a  mortgage  by  conditional 
sale  executed  in  1846,  the  condition  being  for  payment  within  five  years  from 
that  date.  The  deed  provided  that,  in  default  of  payment  within  the  prescribed 
period,  the  property  mortgaged  "  will  be  foreclosed  (baibat),  and  this  mortgage- 
deed  will  be  considered  as  an  absolute  sale-deed."  Between  1846  and  1896  no 
foreclosure  proceedings  or  other  steps  .were  taken  by  the  mortgagee,  and  no 
admission  of  liability  was  made  by  the  mortgagor. 

Held  that,  by  reason  of  Act  XIV  of  1859  (Limitation  Act),  the  plaintiff's 
remedy  was  barred  daring  the  currency  of  that  Act,  and  that  the  time  within 
which  [145]  he  was  entitled  to  maintain  an  action  for  foreclosure,  if  he  had 
taken  the  proper  proceedings,  expired  in  1663. 

Held  also  that,  even  if  foreclosure  proceedings  under  Regulation  XVII  of  1806 
had  been  taken,  the 'causa  of  action  was  the  original  non-payment  of  the  money 
on  the  due  date,  and  the  provisions  of  the  Begulation  could  not  create  a  fresh 
cause,  of  action.  Denonath  Gangcoly  v.  Nwsingh  Proshad  Dots  (1)  referred  to. 

[R  ,  26  A.  4  (8,  9) ;  10  A.L.J.  538  (545)-l5  Ind.  Gas.  210.] 

THIS  was  a  suit  for  foreclosure  of  a  deed  of  mortgage  by  conditional 
sale  executed  on  the  4th  February,  1846,  by  the  predecessor-in-title  of  the 
defendants  in  favour  of  the  ancestor  of  the  plaintiffs.  The  deed  was 
aa  follows  :— 

"  Musammat  Kishen  Kuar,  widow  of  Shankar  Baksh,  deceased 
zemindar  of  mauza  Kakadeo,  &c.,  pargana  Jajmau,  having  presented  her- 
self-in  the  Cawnpore  Registration  Office,  solemnly  and  truly  declared  that. 

•*  Second  Appeal,  No.  653  of  1887,  from  ft  decree  of  W.Blennerbasaett,  Esq.,  District 
Judge  of  Cawnpore,  dated  the  6th  January,  168T,  confirming  a  decree  of  Munsbi 
Kalwant  Prasad,  Subordinate  lodge  of  cfiwnpore,  dated  the  6th  May,  1686. 

(1)  U  B.L.B.  87, 
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she  is  in  possession  and  enjoyment  of  a  4  pies  11  krants  share  in  each  of 
the  Tillages  Kakadeo  and  Benaikpnr,  pargana  Jajmau,  and  that  there  was 
not  and  is  not  any  other  sharer,  partner  or  claimant  in  the  said  share 
belonging  to  her  at  the  time  of  the  execution  of  the  present  deed.  Now 
s"he  has  voluntarily  and  willingly  mortgaged  the  said  share  in  its  entirety 
together  with  all  the  boundaries  and  rights,  barren  and  waste  lands,  ihil 
and  jhabar,  jalkar  and  bankar  lands,  ponds  and  groves  and  trees  both 
bearing  and  not  bearing  fruit,  sair  and  saltpit  and  other  zamindari  dues 
appertaining  thereto,  bounded  as  below,  for  Es.  900  of  the  kuldar  coin, 
the  half  of  which  amounts  to  Rs.  100  of  the  same  coin,  to  Shifeab  Eai,  son 
of  Punjab  Rai,  caefee  Eayasth,  fora  term  of  five  years  as  a  conditional 
sale,  and  does  hereby  promise  to  re-pay  the  said  sum  with  interest  at  Re.  1 
per  cant,  per  mensem  within  the  said  term  without  any  objection  or 
excuse,  and  that  daring  the  said  term  of  mortgage  she  the  mortgagor  will 
remain  in  possession  and  will  make  the  collections  and  will  bear  the  profit 
and  loss  and  be  responsible  in  civil  and  criminal  oases,  and  the  mortgagee 
shall  have  nothing  to  do  with  them.  But  if  she  fail  to  pay  the  principal 
with  interest,  then  after  the  expiration  of  the  period  specified  herein,  the 
aforesaid  share  will  be  foreclosed  (baibat)  in  lieu  thereof,  and  this 
mortgage-deed  will  be  considered  as  an  absolute  sale-deed.  I  have 
£146]  therefore  written  these  few  lines  by  way  of  mortgage  as  a  condi- 
tional sale  to  serve  as  an  authority." 

No  foreclosure  proceedings  were  taken  in  respect  of  this  deed  under 
Regulation  XVII  of  1886.  The  present  suit  was  instituted  on  the  7th 
October,  1886,  in  the  Court  of  the  Subordinate  Judge  of  Cawnpore,  and 
the  plaintiffs  claimed  foreclosure  in  default  of  payment  of  Rs.  1,151,  the 
amount  which  they  alleged  to  be  due,  as  principal  and  interest,  under 
the  deed. 

The  only  plea  of  the  defendants  in  answer  to  the  suit  which  it  is 
necessary  to  notice,  was  that  the  suit  was  barred  by  limitation.  Upon 
this  the  Subordinate  Judge  observed: — 

"Although  there  was  a  time  fixed  in  the  deed  of  mortgage  for  pay- 
srjent  of  the  loan,  which  time  has  long  elapsed,  yet  at  the  time  -of  the 
execution  of  the  mortgage,  or  while  Act  XIV  of  1859  or  Act  IX  of  1871 
Was  in  force,  no  period  was  fixed  for  the  presentation  of  an  application 
for  foreclosure,  for  which  proceedings  then  used  to  be  taken  under 
Regulation  XVII  of  1806 — see  Buldeen  v.  Golab  Koonwer  (1).  The  ruling 
referred  to  by  the  pleaders  for  the  defendants,  Bam  Chunder  Ghdsaul  v. 
Juggut  Monmohiny  Dabee  (2)  does  not  eeem  to  be  applicable.  Besides 
this,  the  Court  must  follow  the  rulings  of  the  Allahabad  High  Court,  and 
hold  that  the  plea  of  limitation  does  not  affect  the  claim." 

On  the  merits,  however,  the  Subordinate  Judge  was  of  opinion  that 
there  was  no  consideration  for  the  deed  of  the  4th  February,  1846,  and 
accordingly  dismissed  the  suit.  The  plaintiffs  appealed  to  the  District 
Judge  of  Cawnpore,  whose  judgment  on  the  appeal  was  as  follows  : — 

"  The  claim  is  for  foreclosure  on  a  conditional  deed  of  sale  alleged  to 
be  executed  on  the  4th  February,  1846,  the  terra  for  payment  being  five 
years,  and  it  is  clear  that  for  forty  years  the  plaintiff  has  made  no  claim, 
and  the  defendant  has  not  in  any  way  admitted  the  correctness  of  the 
mortgage.  It  appears  to  me  that  previous  to  Act  XIV  of  1859,  the 
plaintiff  would  have  been  boupd  [147]  to  take  foreclosure  proceedings 
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1888  within  twelve  years  from  his  cause  of  action.     See  Begulation  III  of  1793, 

Nov.  7.  a°d  Prannath  Boy  Choivdry  v.  Rookea  Begum  (1). 

"  I  can  find  nothing  in  Act  XIV   of   1859  operating   to   change  this 

APPEL-  period  of  limitation,  and  the  ruling  quoted   by   the  lower   Court  in  the 

LATE  appellant's  favour  insists  on  the  necessity  of  such  admissions   in  order  to 

CIVIL  extend  the  period  of  limitation.     Accordingly    I    find    the  suit  barred  by 

'  limitation.     It  is   unnecessary    to   determine   the   remaining  grounds  "of 

11  A.  144=  appeal.     Appeal  dismissed  with  costs." 

9  A.W  N.  The  plaintiffs  appealed  to  the  High  Court. 

(1889;  41.  Babu  Jogindro  Nath  Chaudhri,  for  the  appelhints. 

Munshi  Kashi  Prasad  and  Pandit  Sundar  Lai,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J.,  and  TYRRELL,  J. — This  was  a  suit  for  foreclosure  of  a 
mortgage  by  way  of  conditional  sale  executed  on  the  4th  February,  1846, 
the  condition  being  for  payment  within  five  years  of  that  date.  The  suit 
was  brought  in  October,  1886,  and  the  Judge  below  has  found  that  no 
claim  was  made  by  the  mortgagees  for  forty  years  and  that  there  was  no 
admission  of  liability  by  the  mortgagor  during  that  period.  The  Judge,  we 
think,  rightly  held  that  by  reason  of  Act  XIV  of  1859  the  plaintiff's 
remedy  was  barred  during  the  currency  of  that  Act.  In  that  view  we 
agree  with  him.  In  our  opinion  the  time  within  which  the  plaintiff  was 
entitled  to  maintain  an  action  for  foreclosure,  if  he  bad  taken  the  proper 
proceedings,  expired  in  1863.  A  great  deal  of  the  argument  before  us  was 
directed  to  show  that  the  cause  of  aetion  in  a  case  like  this  arose  not  on 
the  non-payment  at  due  date  but  on  the  expiration  of  the  year  of  grace 
provided  for  by  Eegulation  XVII  of  1806.  It  now  appears  that  no  pro- 
ceedings were  taken  under  that  Begulation  at  all.  But  even  if  they  had 
been  taken,  we  should  be  prepared  to  hold  that  the  cause  of  action  was 
the  original  non-payment  of  the  money  on  the  due  date,  and  that  the 
provisions  in  Begulation  XVII  of  1806,  which  was  passed  .for  the 
protection  of  mortgagors,  could  not  create  a  fresh  cause  of  action.  To 
hold  as  was  contended  before  us  would  [158]  involve  this  absurdity, 
that  the  non-compliance  by  an  alleged  mortgagor  with  the  parwana. 
obtained  ex-parte  by  an  alleged  mortgagee  would  create  a  cause  of  action 
whether  there  had  been  a  mortgage  or  not.  As  far  back  as  1874, 
Mr.  Justice  Markby  in  an  elaborate  judgment  decided  that  foreclosure 
proceedings  under  the  Begulation  in  question  did  not  create  a  cause 
of  action  :  Denonath  Gangooli  v.  Nursingh  Proshad  Doss  (2).  The  appeal 
must  be  dismissed  with  costs. 

Appeal  dismissed. 


(1)  7  M.I.A.  333.  (2)  U  B.L.B.  87. 
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APPELLATE  CIVIL.  Nov.  10. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight  and  Mr,       APPEL- 

Justice  Mahmood.  LATE 

CIVIL. 

BALKISHAN  AND  ANOTHERS  (Defendants)  v.  KISHAN  LAL  (Plaintiff).*    H  r~7I8 
[10th  November,  1888.J  ,   " 

a  A.  n.n. 

Dinting  suits — Malik ina- — Recurring  liability— Different  reliefs  tlaimed—'Rea  jadioata  (1889)  42  = 
—Different  sub je:t- matters  claimed — Judgment  in  first  suit  going  to  root  of  plaintiff's  jo  |nj|  Jup 
title — "Final"  judgment — Judgment  liable  to  appeal  or  under  appeal— Effect  of  °_ 

final  decree  in  first  suit  pronounced  subsequent  to  decision  in  second  suit  of  lower          * 
appellate  Court,  but  before  hearing  of  second  appeal  in  second  suit — Civil  Procedure 
Code,  ss.  12.  13,  58-2,  587,  647. 

The  pendency  of  litigation  regarding  rant,  malikana,  or  other  demand  for  one 
year  does  not,  under  s.  12  of  the  Civil  Procedure  Code,  bar  a  suit  between  the 
same  parties  in  which  the  same  demand  ia  made  for  a  subsequent  year, 
inasmuch  as  the  reliefs  claimed  in  the  two  oases  are  different.  Ss.  1-2  and  13  of 
the  Code  compared. 

For  the  purposes  of  the  rule  of  ns  judisata,  it  is  not  essential  that  the  subject- 
matters  of  the  present  and  the  former  litigations  should  be  identic*!.  Where  a 
recurring  liability  is  the  subject  of  claim,  a  previous  judgment  dismissing  a  suit 
between  the  same  parties  upon  findings  which  do  not  go  to  the  root  of  the  title  on 
which  the  claim  rests,  but  relate  merely  to  a  particular  item  or  instilment,  can- 
not operate  as  res  judicata.  But  if  such  previous  judgment  negatives  the  title 
and  main  obligation  itself,  the  plaintiff  cannot  re-agitate  the  same  question  of 
title  by  claiming  a  subsequent  item  or  instalment.  The  Rajah  of  PUipur  v. 
Sri  Rajah  Rau  Buchi  Sittaya  Qaru  (1)  referred  to. 

[149)  A  judgment  liable  to  appeal  or  under  appeal  is  only  a  provisional  and 
not  a  definite  or  final  adjudication,  and  ciunot  operate  as  res  judicata  during  the 
interval  preceding  the  appeal  or  the  interval  preceding  the  decision  of  the  appeal. 
Explanation  IV  of  s.  13  of  the  Civil  Procedure  Code,  commented  on.  Sri  Raja 
Kakarlaoudi  Suriyanarayanarazu  v.  Chellamkuri  Cliellamma.  (2)  and  flilvaru 
v.  Nilvaru  (3)  referred  to. 

The  rule  of  res  judicita  contained  in  s.  13  of  the  Code  applies  equally  to  appeals 
and  miscellaneous  proceedings  as  to  orginal  suits.  Having  regard  to  its  main 
object,  so  far  as  it  relates  to  the  re-trial  of  aa  issue,  it  refers  not  to  the  date  of 
the  commencement  of  the  litigation,  but  to  the  date  when  the  Judge  is  called 
apon  to  decide  the  issue.  Where,  after  the  commencement  of  the  trial  of  an 
issue,  a  final  judgment  upon  the  same  issue  in  another  case  is  pronounced  by  a 
competent  Court  (the  identity  of  parties  and  other  conditions  of  s.  13  being  ful- 
filled/, such  judgment  operates  as  res  jndicata  upon  the  decision,  original  or 
appellate,  of  the  issue  in  the  later  litigation. 

Oa  the  17th  August,  1885,  a  suit  was  instituted  for  recovery  of  an  annual 
malikana  allowance  for  the  year,  1290.  1291  and  1292  fasli.  On  the  5th  October, 
1865,  the  Munsiff  dismissed  the  suit.  Oa  the  10th  March.  1886,  the  Subordinate 
Judge  on  appeal  reversed  the  Mnnsif's  decree,  and  decreed  the  suit.  On  the  21sfc 
June,  1886,  the  defendant  appealed  to  the  High  Court,  which,  on  the  4th  July. 
1887,  reversed  the  Subordinate  Judge's  decree  and  restored  that  of  the  Munsif. 
on  the  ground  that  the  plaintiff  had  never  received  and  was  not  entitled  to  mali- 
kana.  Meanwhile,  on  the  8th  June,  1886.  the  plaintiff  brought  another  suit 
against  the  defendant  for  recovery  of  malikana  for  the  year  1293  fasli,  which 
acorrued  after  the  institution  of  the  former  suit.  By  judgments  dated  respectively 
the  21st  August  and  27th  November.  1886  the  lower  Courts  decreed  this  suit, 
holding  that  the  Subordinate  Judge's  decree  of  the  10th  March,  1886,  in  the 
former  suit,  operated  as  res  judicata  and  was  conclusive  in  faAour  of  the  plain* 
tiff's  title  to  the  malikana.  On  tho  17th  May,  1837.  the  defendant  appealed  to 

*  Second  appeal  No.  806  of  1887,  from  a  decree  of  Saiyid  Farid-ud  din  Ahmad, 
Subordinate  Judge  of  Agra,  dated  the  27th  November  1886,  confirming  a  decree  of  Babu 
Uopi  Ptacad,  Munsif  of  Matbura,  dated  the  21st  August,  1886. 

(1)  12  l.A.  16.  (2)  5  M.H.C.R.  176,  (3)  6  B.  110. 
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the  High  Court,  and  on  the  16th  May,  1888,  (the  High  Court  having.  In  tha 
interval,  dismissed  the  former  suit  by  its  judgment  of  the  llh  July,  1887)  the 
appeal  came  on  for  hearing. 

Held  (i)  that  the  trial  of  the  present  suit  by  either  of  the  lower  Courts  was  not 
barred  by  e.  12  of  the  Civil  Procedure  Code  by  reason  of  the  fact  that,  the  timB 
of  such  trial  in  August  and  November,  1886,  the  previous  litigation  between  tthe 
parties  was  pending  in  second  appeal  before  the  High  Court. 

(ii)  that  the  lower  Courts  were  wrong  in  holding  that  the  Subordinate  Judge-'B 
decree  of  the  10th  March,  1886,  in  the  former  euit,  which,  at  the  date  of  the 
institution  of  the  present  suit  on  the  8th  June,  1886,  was  liable  to  appeal,  and, 
at  the  dates  of  the  decisions  of  those  Courts,  in  August  and  November, 1886,  vraa 
the  subject  of  a  second  appeal  pending  in  the  Hif>h  Court,  oould  operate  as  res- 
judieata  in  favour  of  the  plaintiff's  title  to  malikana. 

[160]  (iii)  That  the  High  Court's  judgment  dismissing  the  former  suit  on  ths 
4th  July,  1887,  though  passed  after  the  decisions  of  the  lower  Courts  in  the  pre- 
sent suit  and  after  the  institution  of  the  second  appeal  in  the  present  suit,  was 
nevertheless  binding  on  the  High  Court  in  deciding  such  second  appeal,  and 
being  final, was  conclusive  as  res  judicata  against  the  plaintiff's  title  to  titilibaail. 

(iv)  That  the  effect  of  the  High  Court's  judgment  dismissing  the  former  suit 
on  the  4th  July,  1887,  was  not  affooted  by  the  circumstance  that  the  second  salt 
was  brought  for  recovery  of  malikana  for  a  different  vpar,  inasmuch  as  that 
judgment  went  to  the  root  of  the  plaintiff's  title  to  malikam,  and  its  scope  was 
not  limited  to  the  particular  item  then  claimed. 

[*.,  82  A.  67  (69)  (94  M.  350  (355)  ;  ippr.  7  A.L.J.  861  '865)  =  7  Ind.  C-s.  156  (137)  ; 
R.,  23  A.  5  (12  ;  24  A.  112  (119)  ;  330.  1101  =  10  C.WN.  934  =  4  C,L  J.  149: 
A.W.N.  (1908),  211;  6  C.L  J.  74  (79)=.  11  C.W.N.  732  ;  12  C.W.N.  739  (743, 
7441;  15  C.W.N.  930  =  11  Ind.  Css.  161  (163);  11  C.P.L.R.  91  (94)  ;  13  M.L.J. 
134  ;  16  M.L.J.  526  =  2  M.L.T.  40;  21  M.L.J.  31  (3R)  =8  Tnd.  Oas.736  =  S  M.L.T. 
64.-4N.L.B.  98  (103)  I  1SL.R  104;D.,  U.B.R.  (1897  1901).  535(537).;  31 
P.R.  1898.] 

THIS  was  a  second  appeal  which  came  for  hearing  originally  before 
Straight  and  Mahmood,  JJ.,  who  directed  that  it  should  be  laid  before  fche 
Chief  Justice  with  a  view  to  ultimate  disposal  by  a  Banch  of  threa  Judges. 
The  facts  are  stated  in  the  following  order  of  reference  : — 

MAHMOOD,  J. — In  order  to  render  the  questions  of  law  which  arise  in 
this  case  intelligible  it  is  necessary  to  state  the  following  facts  : — 

The  plaintiffs  Pandib  Kishan  L%1  is  the  purchaser  of  the  rights  and 
interests  of  one  Bhagwanta  who  is  alleged  by  him  to  have  possessed  zatnin- 
dari  rights  in  the  village. 

The  defendants-appellants  are  muafidars  of  the  village  and,  as  such,  in 
possession  thereof.  The  plaintiff's  contention  is  that  the  aforesaid  Bhag- 
wanta whom  he  BOW  represents  was  entitled  to  a  malikana  allowance  of 
Rs.  12  per  annum  recoverable  from  the  defendants  in  their  capacity  ocf 
muafidars. 

Upon  these  allegations  fche  plaintiffs  instituted  a  suit  against  the 
defendants  on  the  17tb  August,  1885,  for  recovery  of  a  sum  of  Rs.  30  as 
malikana  allowance  due  in  respect  of  1290  F.,  1291  P.,1 292  F.,  but  the  stiit 
Tvas  dismissed  by  the  Munsif  of  Mathura  on  the  5hh  Oatober,  1885.  Upon 
appeal  preferred  on  the  7th  February,  1886,  the  Subordinate  Judge  of 
Agra  (Babu  Pronaoda  Charan  Banerji)  reversed  fche  Munsif  s  decree  and 
decreed  the  claim  on  the  lObh  March,  1886.  The  Subordinate  Judge's 
decree  was,  however,  .appealed  to  this  Court,  the  appeal  having  been  pre- 
ferred on  the  21st  June,  [181]  1886,  and  was  numbered  as  second  appeal 
No.  973  of  1886,  and  it  came  on  for  hearing  before  Mr.  Justice  Oldfield, 
who  by  his  order  of  the  14th  February,  1887,  remanded  the  case  under 
s.  566  of  the  Oode  of  Civil  Procedure  for  trial  of  certain  issues  enunciated 
in  that  order. 
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In  pursuance  of  that  order,  findings  were  recorded  by  the  new  Sub-       1888 
ordinate  Judge    (Babu  Kashi  Nath  Biswas)  on  the  25th  April,  1887,  and     Nov.  10. 
those  findings  came  on  before  me  along  with  the  case  for  final  disposal, 
and  by  my  order  of  the  4th  July,  1887, 1  reversed  Babu  Promoda  Charan's     APPEL- 
decree  of  the  10th  March,  1886,  and  restored  the  Munsif's  decree  of  the       LATE 
5th  October,  1885,  whereby  the  plaintiff's  suit  had  been  dismissed.  CIVIL. 

Thus  ended  the  plaintiff's  suit;  for  the  recovery  of  malikana  in  respect 
of  the  years  1290,  1291,  and  1292  F.,  the  effect  of  the  adjudication  (speaking  11  A.  148= 
generally)  being  that  the  plaintiff  had  never  received  the  malikana  allow-    9  A.W.H. 
ance  and  was  not  entitled  thereto.  (1889)  42  = 

Meanwhile  the  plaintiff,  relying  probably  upon  Babu  Promoda  .** Ind- Jar- 
CharEftf  a  appellate  decree  of  the  lObh  March,  1886,  instituted  this  suit  on 
the  8th  June,  1886,  upon  allegations  similar  to  those  on  which  the  former 
suit  proceeded,  this  suit  being  for  recovery  of  Rs.  12  malikana  allowance 
for  the  year  1293  F.  The  suit  was  resisted,  so  far  as  the  merits  are 
concerned,  upon  allegations  similar  to  those  on  which  the  defence  in  the 
former  suit  proceeded.  But  in  addition  it  was  pleaded  by  the  defendants 
that  an  appeal  from  Babu  Promoda  Cbaran's  decree  of  10th  March,  1886, 
was,  at  the  time  when  sucb  defence  was  made,  pending  in  this  Court,  and 
that  therefore  the  trial  of  the  present  suit  was  barred  by  s.  12  of  the  Code 
of  Civil  Procedure. 

On  the  other  hand,  the  plaintiff  contended  that  the  judgment  of  Babu 
Promoda  Charan,  dated  the  lObh  March,  1886,  furnished  a  basis  for 
holding  that  the  plaintiff's  right  to  recover  the  malikana  allowance  was 
res  judicata,  entitling  the  plaintiff  to  the  benefit  of  conclusiveness  and  to 
a  decree  for  the  amount  which  he  claimed  in  the  present  suit. 

[132]  The  Court  of  first  instance  disallowed  the  defendants'  conten- 
tion in  respect  of  s.  12  of  the  Civil  Procedure  Code  uoon  the  ground  that  the 
plaintiff's  present  claim  was  not  barred  by  that  section,  because  it  related 
to  a  year  (1293  fasli)  later  than  the  years  to  which  the  former  litigation 
related.  But  that  Court,  accepting  the  contention  of  the  plaintiff  as  to 
the  conclusive  effect  of  Babu  Promoda  Charan's  appellate  decree  of  the 
10th  March,  1886,  passed  in  the  former  litigation,  held  that  the  judgment 
furnished  conclusive  proof  of  the  plaintiff's  right  to  the  malikana  allowance 
and  barred  the  re-trial  of  that  issue  for  the  purposes  of  this  suit,  and  upon 
this  ground  alone  that  Courfc  decreed  the  suit  on  the  21st  August,  1836. 
The  view  of  the  law  upon  which  that  judgment  proceeded  was  affirmed 
by  the  lower  appellate  Court,  which  also  declined  to  enter  into  the  merits 
of  the  case,  feeling  itself  bound  by  Babu  Promoda  Charan's  decree  of  the 
lOfch  March,  1886,  i.e.,  the  decree  which  I  'have  already  stated  was 
reversed  by  this  Court  on  the  4th  July,  1887. 

The  decree  of  the  lower  appellate  Court  in  this  case  relates  to  an  appeal 
which  had  been  preferred  to  that  Court  on  the  13ch  September,  1886,  and 
that  appeal  was  dismissed  by  that  Court  on  the  27th  November,  1886. 

It  is  from  this  last-mentioned  decree  that  this  second  appeal  was 
preferred  to  this  Court  on  the  17th  May,  1887,  and  being  valued  at 
less  than  Rs.  100,  it  came  on  for  hearing  before  me  sitting  as  a  single 
Judge  for  disposal  of  such  cases  under  the  Court's  rules  of  the  llth  June, 

1887,  and  it  was  under  those  rules    that    by   my  order' of  the  28th  April, 

1888,  I  referred  the  case  to   a   Division   Bench   consisting  of  two  Judges, 
and   the   case  has   accordingly  been  heard  by  my  brother  Straight  and 
myself  under  the  learned  Chief  Justice's  order  of  the  1st  May.  1888. 

In  my  opinion  of  the  case  raises  grave  questions  of  iaw  with  reference 
to  s.  12  of  the  Code  of  Civil  Procedure,  as  also  to  the  rule  of  res  judieata 
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1888        as  defined  in  e.  13  of  that  Code,  and  it  is    with  the  approval    of    my 
Nov.  10.     brother  Straight  that  I  think  that  the  case  is  a  fit  one  to   be  referred  for 

disposal  to  a  Bench  consisting  of  three  Judges,   [153]  and  with   this  re- 

APPEL-  commendation  I  direct  that  th'e  case  be  laid  before  the  learned  Chief 
LATE  Justice  for  such  orders  as  he  may  deem  fit  to  pass  thereon  as  to  the 
Civil*,  constitution  of  the  Bench  which  is  to  dispose  of  the  case. 

I  may,  however,  add  that   somewhat  cognate  questions  were  consi- 
11  A.  148=  dered  by  the  learned  Chief  Justice   and  myself  in  fche  case  of   Musammat 
9A.W  N.     Shakina  Bibi  v.  Shikh  Amiran  and  others  (1)  and  by  my  brother  Straight 
(18891 42  =   and  myself  in  Musammat  Amman  Bibi  v.  Rai  Morari  Das  (2),  and  that  in 
13  Ind-  Jur.  my  opinion  the  exact  effect  of  these  cases  should  be  considered  when  this 
309.        case  comes  on  for  hearing  before  a  Bench  of  three  Judges  as  proposed. 
STRAIGHT,  J. — I  agree. 

By  an  order  passed  by  the  Chief  Justice  on  the  18fch  May,  1888,  the: 
case  was  laid  before  a  Bench  consisting  of  Edge,  C.J.,  and  Straight  and 
Mahmood  JJ. 

Mr.  Amir-ud-din,  for  the  appellants. 

Pandit  Bishambhar  Nath,  for  the  respondent. 

JUDGMENT. 

MAHMOOD,  J. — The  facts  of  this  case,  eo  far  as  they  are  necessary  to 
indicate  the  points  of  law  which  arise  therein,  were  set  forth  by  me  in 
my  referring  order  of  the  16th  May  last  and  I  need  not  repeat  them  now. 

In  the  case  of  Sita  Ram  v.  Amir  Begam  (3)  I  dwelt  at  some  length 
upon  the  question  whether  the  plea  of  res  judicata  was  an  estoppel  pro- 
perly so-called,  and  as  such  a  rule  of  evidence,  or  simply  a  rule  of  procedure. 
I  adopted  the  latter  view,  and  the  distinction  has  been  duly  recognised 
by  the  Indian  Legislature,  for  we  find  res  judicata  enunciated,  not  in  the 
Evidence  Act  but  in  the  Code  of  Civil  Procedure.  S.  13  of  that  Code 
aims  at  enunciating  the  whole  rule,  and  the  aim  has  been  substantially 
achieved,  though  my  judgment  in  the  case  cited  and  the  judgment  of  West, 
J.,  in  Bholahai  v.  Adesang  (4)  and  the  judgment  of  Melvill,  J.,in  Nilvaru 
v.  Nilvaru  (5),  [155]  indicate  illustrations  of  the  difficulties  which  the 
wording  of  the  section  still  leave  open  to  doubt. 

The  present  case  furnishes  another  of  these  illustrations,  and  in  deal- 
ifcg  with  it  the  most  convenient  course  is  to'formulate  the  exact  questions 
which  have  been  raised  in  the  course  of  tha  argument  at  the  Bar.  These 
questions  eeem  to  be  the  following : — 

1.  Was  the  trial  of  this  "  suit  "  either  by  the  Court  of  first  instance 
or  by  the  lower  appellate  Court,   barred  by  s.    12  of  the  Code  of  Civil 
Procedure,  in  consequence  of  the  circumstance  that  the  previous  litigation 
between  tke  parties  was  then  pending  in  this  Court  as  second  appeal  No. 
973  of  1886,  decided  on  .the  4th  July  1887  ? 

2.  Does  'this  Court's  judgment  of  the  4th  July,  1887,  operate  as  res 
judicata,  barring  either  the  trial  of  this  "  suit  "  or  of  the  "  issue  "as  to  whe- 
ther the  plaintiff  is  entitled  to  the  malikana  allowance  which  he  failed  to 
recover  for  the  previous  years  in  the  litigation  which  ended  in  this  Court's 
judgment  of  the  4th  July,  1887  ? 

So  far  as  the,,  first  of  these  questions  is  concerned,  it  is  scarcely 
necessary  to  say  that  the  rule  contained  in  s.  12  of  the  Code  of  Civil 

(1)  8.A.  No.  51  of  1887.  decided  on  6th  April,  1888  not  reported. 

(2)  P.A,  No.  24  of  1887,  decided  on  9th  May,  1888,  not  reported. 

(3)  8  A.  3H4.  (4)  9  B.  75.  (5)  6  B.  110. 
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Procedure  forms  no  part  of   the  rule   of  res  judicata,   though  the  reason       1888 
upon  which  ib   is  based  is  in  some  respects  similar  in  principle  to  the     NOV,  10. 

doctrine  of  res  judicata.    Tbe  distinction  between  the  two  rules,  however,        

is  vast.     The  rule  in  s.  12  relates  to  matters   sub  judice,  whilst  the  rule     APPEL- 
in  s.  13  relates  to  matters  which  have   passed  into  rem  judicatam.     Tha       LATB 
one  bars   only  a  "  suit"  the   other    bars  both    the   trial  of  a  "  suit  "  and      ClVIL. 
of  an  "  issue  "  subject   to  their   respective   conditions.     Those  conditions 
are  not  all  the  same  in  s.  12  as  they  are  in  s.  13,  and  the  wording  of   the   11*- 148  = 
two  sections  as  to  the  distinction  is  so  clear  that  it  is  nob  easy  to  confound    9  *-^  *• 
the  two  rules.     Now,  in  s.  12  before  the  plea  can  operate  as  a  bar,  the   (1889)  42  = 
second  suit  must  not  only  raise  the  same  issue  as  that  in  the    former  suit  *3  Ind.  Jar. 
still  pending,  but  it  must  be  for  "the  same  relief."  309. 

The  former  litigation  sought  recovery  of  the  malikana  allowance  for 
the  years  1290,  1291  and  1392  fasli.  In  the  present  case  the  relief  prayed 
for  is  the  recovery  of  malikana  for  the  year  1293  fasli.  [155]  The  "  issue" 
as  to  the  right  of  malikana  is  no  doubt  the  same  as  that  in  the  former 
litigation  ;  but  the  relief  is  not  the  same,  for  the  cause  of  action  is  different 
and  the  subject-matter  is  the  malikana  for  the  year  1293  fasli  which 
accrued  after  the  institution  of  the  former  suit.  The  object  of  the  rule  con- 
tained in  s.  12  of  the  Code  is  to  prevent  Courts  of  concurrent  jurisdiction 
from  simultaneously  entertaining  and  adjudicating  upon  two  parallel  litiga- 
tions in  respect  pf  the  same  cause  of  action,  the  same  subject-matter  and 
the  same  relfef.  Tbe  policy  of  the  law  is  to  confine  the  plaintiff  'to  one 
litigation,  thus  obviating  the  possibility  of  contradictory  verdicts  by  two  or 
more  Courts  in  respect  of  "the  same  relief."  For  instance,  if,  in  the  present 
case,  the  earlier  litigation  had  related  to  the  malikana  for  1293  fasli,  the 
present  "  suit"  would  have  been  barred  by  s.  12  of  the  Code  on  account,  of 
the  pendency  of  the  earlier  litigation.  I  use  the  word  pendency  as  distin- 
guished from  that  state  of  things  when  matters  in  controversy  have  passed 
the  stage  of  Us  pendens  and  have  become  res  judicata  by  final  adjudication. 

Under  this  view  of  the  law  it  is  clear  that  the. present  "  suit,"  which 
was  instituted  on  the  8th  June,  1886,  for  recovery  of  the  malikana  for 
1293  fasli,  was  not  barred  under  s.  12  of  the  Code,  in  conseq-uence  of  the 
previous  suit  which  related  to  the  malikana  for  the  earlier  three  years,  the 
relief  prayed  for  not  being  the  same.  This  view  seems  to  me  to  be  some- 
what similar  to  the  conclusions,  if  not  also  the  principles  of  the  ruling  of 
the  Calcutta  High  Court  in  Bissessur  Singh  v.  Gunput  Singh  (l).  And 
I  may  add  that  it  would  be  a  most  unsatisfactory  rule  of  law  to  hold  that 
the  pendency  of  a  litigation  connected  with  the  rent,  malikana  or  any  other 
demand  for  one  year  should  bar  a  suit  for  a  subsequent  year ;  for  if  such 
were  the  rule,  the  prolongation  of  the  earlier  litigation  might  result  in 
barring  the  latter  suit  by  lapse  of  the  limitation  period. 

The  distinction  which  I  have  explained  between  the  rule  contained 
in  s.  12  and  the  rule  of  res  judicata  as  enunciated  in's.  13  of  the  Code 
leads  me  to  the  second  question  as  formulated  by  me,  namely,  whether  the 
trial  of  the  tssuc  as  to  the  plaintiff's  right  of. malikana  [156]  is  barred  as 
res  judicata  in  consequence  of  this  Court's  judgment  of  4th  July,  1887, 
which  terminated  the  earlier  litigation  (S.  A.  No.  973  of  1886). 

It  was  not  disputed  at  the  Bar  that  the  judgment  has  become  "final" 
within  the  meaning  of  s.  13  of  the  Code.     The  effect  of  that  judgment  was 
to  reverse  the  lower  appellate  Court's  decree  of  the  lObh  March,  1886,  and 
to  dismiss  the  plaintiff's  suit  for  the  malikana  of  the  previous   years,  to- 
ll) 8  C.L.B.  113. 
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1888       •which  that  litigation  related,  upon  the  ground  that  the  plaintiff  had  failed 
Nov.  10.     to  prove  his  title  to  recover  any  maliko.no,  allowance. 

Now,  there  can  be  no  doubt  that  for  purposes  of  res  judicata  it  is  not 

APPEL-     essential  that  the  subject-matter  of  the  litigation  should  be  identical  with 

LATE       the  subject-matter  of  the  previous  suit  of  which  the  adjudication  is  made 
ClVIli       ^e  foundation  of  the  plea,  which  plea,  as  I  have  already  said,  is  extensive 

enough  to  bar  a  suit  as  well  as  the  re- trial  of  an  issue.     The  distinction 

11  A.  158  =»  between  the  two  aspects  of  the  plea  must  not  be  lost  sight  of,   for  it  is  of 

9  A.W.N.  special  significance  in  cases  of  recurring  liabilities  such  as  the  present. 
(1889)  42  =  The  general  rule  of  law  may  be  briefly  stated  to  be  that  where  a  recurring 
13  Ind.  Jur.  liability  is  the  subject  of  a  claim,  a  previous  judgment  dismissing  the  suit 
309.  upon  findings  which  fall  short  of  going  to  the  very  root  of  the  title  upon 
which  the  claim  rests,  cannot  operate  as  res  judicata,  but  if  such  previous 
judgment  does  negative  the  title  itself,  the  plaintiff  cannot  re-agitate  the 
same  question  of  title  by  suing  to  obtain  relief  for  a  subsequent  item  of 
the  obligation.  The  rule  is  recognised  both  in  England  and  in  America, 
and"  is  well  illustrated  by  the  American  writers.  Mr.  Bigelow,  in  hit 
well-known  work  on  the  law  of  estoppels  (p.  45)  referring  to  cases  in 
which  there  has  been  no  supervenient  change  in  the  relative  position  of 
the  parties,  goes  on  to  say  : — "  Judgment  based  solely  upon  the  validity 
of  the  demand  and  not  upon  facts  in  avoidance,  such  as  payment  or 
compromise,  would  doubtless  operate  as  a  bar.  In  the  case  of  an  action 
on  a  debt  due  by  instalments,  as  for  example  on  a  promissoi^  note,  judg- 
ment against  the  validity  of  the  main  obligation  itself  would  preclude  the 
obligee  from  suing  upon  any  of  the  instalments  ;  but  an  adverse  judgment 
[157]  based  upon  grounds  relating  merely  to  a  particular  instalment  sued 
upon  could  not  in  principle  bar  an  action  on  another  of  them.  " 

The  same  is  the  rule  approved  in  Indian  cases  by  the  highest  tribu- 
nals when  such  questions  usually  arise  as  to  the  amount  of  rent  payable 
by  the  tenant,  rent  being  of  course  a  recurring  liability.  Perhaps  the 
most  important!  case  enunciating  the  principle  that  identity  of  tba  subject- 
matter  of  a  suit  is  not  an  essential  eondition  precedent  to  the  applicability 
ol  the  rule  of  res  judicata,  is  the  case  of  The  Bajah  of  Pittapur  v.  Sri 
Bcqak  Meat  Bushi  Sittaya  Oaru  (1),  where  their  Lordships  of  the  Privy 
Council,  held,  that,  although  the  subsequent  suit  related  to  different 
property,  a  previous  adjudication  as  to  adoption,  such  adoption  being  a 
necessary  element  of  the  plaintiff's  title,  .operated  as  res  judicata  barring 
the  re-agitation  and  re-trial  of  the  same  issue  in  the  subsequent  litiga- 
tion. 

The  principle  seems  to  me  to  be  fully  applicable  to  the  point  argued 
in  the  present  case,  and  I  hold  that  if  in  the  previous  litigation  any  final 
adjudication  as  to  the  plaintiff's  absence  of  title  to  receive  malikana  has 
been  arrived  at,  the  mere  circumstance  that  that  adjudication  related  to  a 
claim  of  malikana  for  the  earlier  years  will  not  prevent  the  application  of 
the  rule  of  res  judicata. 

This  then  is  the  first  step  leading  to  the  real  difficulty  in  the  case. 
"What  has  been  argued  for  the  plaintiff-respondent  in  this  case  is  that  on 
the  8th  June,  1886,  when  the  present  suit  was  instituted,  there  did  not 
exist  any  such  final  adjudication  as  would  bar  the  trial  of  the  suit  or  the 
issue,  for  the  lower  appellate  Court's  decree  of  the  10th  March,  1886,  in 
the  former  litigation  was  then  still  liable  to  second  appeal,  which  appeal 
was  indeed  preferred  on  the  21et  June,  1886,  that  is,  about  a  fortnight 

(1)  12  I.  A.  16. 
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after  the  institution  of  the  suits.     It  has  been  contended  on  the  basis  of       1888 
this  circumstance  that  the  last  sentence  of  Explanation  IV  of  s.  13  of  the    Nov.  10. 
Civil  Procedure  Code  requires  us  to  hold  that   the  rule  of  res  judicata  is 
wholly  inapplicable  to  this  litigation,   because  the  previous   adjudication     APPEL- 
at  the  date,  of  the  action  was  not  final  for  the  purpose  of  the  plea.     At  the       LATE 
same  time  it  has  been  contended  on  behalf  of  the  plaintiff-respondent,  as      CIVIL. 
[158]  an  alternative  argument,  that  if  at  the  date  of  the  institution  of  this 
suit  the  rule  of  res  judicata  was  applicable   thereto,  the  lower  appellate  J1  *• 1M=" 
Court's  judgment  in  the  previous  litigation,  namely  the  judgment  of  the     9  A.W.N. 
10th  March,  1886,  which  decreed  the  plaintiff's  suit,  stood  unreversed  and  (1889)  42  = 
was  therefore  final  for  the  purpose  of  res  judicata ;  and  that  therefore  both  13  Ind.  Jar. 
the  Courts  below  acted  rightly  in  dealing  with    that  adjudication   as  final        309. 
in  favour  of  the  plaintiff's  right  to  malikana   and   in    decreeing  this  suit 
irrespective  of  this  Court's  judgment  of  the  4th  July,  1887,  which   at  the 
time  of  the  institution  of  the  present  suit,  or  at  the  time  when  the  Courts 
below  were  dealing  with  this  case,  had  not  come  into  existence. 

Upon  these  alternative  arguments  it  has  been  contended  that  one 
of  two  courses  is  open  to  us,  either  to  uphold  the  lower  Court's  decrees 
decreeing  this  suit  or  to  set  aside  those  decrees  and  remand  the  case  for 
trial  de  novo  on  the  merits  under  s.  562  of  the  Code  of  Civil  Procedure, 
since  both  the  Courts  below  having  dealt  with  the  judgment  of  the  30th 
March,  1886,  as  conclusive,  have  declined  to  try  this  suit  upon  the  merits. 
This  argument  raises  two  points  for  determination  as  matters  of  legal 
principle. 

The  first  is,  whether  a  judgment  liable  to  appeal  and  which  has  not 
yet  been  appealed  from,  or  an  appeal  from  which  is  actually  pending,  can 
operate  as  res  judicata  during  the  interval  preceding  the  appeal  and  the 
period  during  which  the  appeal  is  pending  in  a  higher  tribunal.  This 
question  distinctly  arises  in  this  case,  because  on  the  8bh  June,  1886, 
when  this  suit  was  instituted,  Babu  Promoda  Charan's  decree  of  the  10th 
March,  1886,  was  liable  to  appeal,  and  was  actually  appealed  on  the  21st 
June,  1886. 

I  am  of  opinion  that  under  such  circumstances  the  decision  of  the 
10th  March,  1886,  on  which  both  the  Courts  below  have  relied  for  apply- 
ing the  rule  of  res  judicata  as  barring  the  trial  of  the  issue  as  to  the  plaintiff's 
right  of  malikana,  cannot  be  regarded  as  "  final  "  within  the  meaning  of 
s.  13  of  the  Code  of  Civil  Pro-[159]cedure.  The  latter  part  of  the  Explana- 
tion IV  of  that  section  has  been  framed  in  somewhat  unspeoific  language, 
and  ruus  as  follows  : — 

"A  decision  liable  to  appeal  may  be  final  within  the  meaning  of  this 
section  until  the  appeal  is  made." 

The  language  of  the  section  is  silent  as  to  what  happens  when  an 
appeal  has  been  preferred  ;  and  no  doubt  much  depends  upon  the  interpret- 
ation of  two  vague  words  "  may"  and  "until"  as  they  occur  in  the  sentence 
which  I  have  just  quoted.  I  may  perhaps  say  that  more  has  been  aimed 
at  by  that  sentence  than  the  few  words  of  which  that  sentence  consists 
could  convey.  What  has  been  left  unsettled  by  that  sentence  is  the  diffi- 
culty pointed  out  by  a  juristic  Judge  of  such  eminence  as  Mr.  Justice 
Holloway  of  Madras  in  Sri  Raja  Kakarlapudi  Suriyanarayanarazu  Garu 
v.  Chellamkuri  Ghellamma  11)  when  that  learned  Judge  said  : — 

"  In  the  lower  Court  it  seems  to  have  been  taken  for  granted  that 
the  former  judgment  could  not  be  conclusive  because  an  appeal  was 


A  VI— 67 


(1)  5  M.  H  C.  R.  176. 
52S 


11  All.  160 


INDIAN   DECISIONS,   NEW  SERIES 


[Yol. 


1888 

NOV.  10. 

APPEL- 
LATE 
CIVIL. 

11  A.  148  = 

9  A.W.N. 
(1889)  42  = 
13  Ind.  Jar, 
309. 


pending.  This  is  not  in  accordance  with  English  law,  as  che  judgment  on 
the  rejoinder  in  Doe  v.  Wright  (1)  shows.  It;  would,  however,  be  perfectly 
sound  doctrine  in  the  view  of  other  jurists  (Unger  Oct.  Priv.  Recht,  II, 
603,  Sav.  Syst.,  297.  Seg.  Waihter,  II,  549).  As  an  Englishman  I  should 
be  sorry  to  invite  a  comparison  between  the  reasons  given  by  these  great 
jurists  for  their  and  those  embodied  in  the  English  cases  for  the  contrary 
doctrine." 

Not  happening  to  be  an  Englishman  myself,  I  may,  though  a  mem- 
ber of  the  English  Bar,  respectfully  regret  that  the  learned  Judge  in 
delivering  his  judgment  refrained  from  stating  the  comparison  which  he 
indicated.  Such  a  comparison  might  have  been  useful  in  obviating  the 
vagueness  of  tho  latter  part  of  Explanation  IV  of  s.  13  of  the  Civil  Proce- 
dure Code,  which  vagueness  has  given  rise  to  one  of  the  difficulties  in  this 
case.  And  it  is  because  of  that  difficulty  that  I  feel  myself  free  to  put 
the  best  interpretation  I  can  upon  that  sentence,  so  as  to  bring  it  in  accord 
with  what  I  regard  as  proper  juristic  reasons. 

[160]  I  held,  so  far  as  my  knowledge  of  English  law  is  concerned, 
that  the  point  now  under  consideration  is  not  settled  by  any  long  course 
of  decision  in  England  or  India.  Nor,  as  I  have  already  indicated,  has 
the  Legislature  in  framing  Explanation  IV  of  s.  13  of  the  Code  of  Civil 
Procedure  removed  the  doubt.  As  Mr.  Justice  Holloway  has  pointed  out, 
the  view  of  continental  jurists  is  that  judgments  still  liable  to  appeal  and 
those  that  have  actually  been  appealed  from,  the  appeal  being  still  pend- 
ing, cannot  operate  as  furnishing  basis  for  the  rule  of  res  judicata. 
Pothier  has  devoted  a  whole  chapter  to  the  discussion  of  the  subject  (Law 
of  Obligations,  translated  by  Mr.  D.  Evans,  vol.  I,  p  534),  and  he  points 
out  that  "  a  judgment  to  have  the  authority,  or  even  the  name  of  res 
judicata,  must  be  a  definitive  judgment  of  condemnational  or  dismissal. 
A  provisional  condemnation  then  cannot  have  either  the  name  or  the 
authority  of  res  judicata,  for,  although  it  gives  the  party  obtaining  it  a 
right  to  compel  the  opposite  party  to  pay  or  deliver  provisionally  the 
money  or  things  demanded,  it  does  not  put  an  end  to  the  cause,  or  form  a 
presumption  juris  et  de  jure  that  what  is  ordered  to  be  paid  or  delivered 
is  due,  since  the  party  condemned,  after  satisfying  the  sentence,  may  be 
admitted  in  the  principal  cause  to  prove  that  what  he  was  ordered  to  pay 
is  not  due,"  and  consequently  to  obtain  a  revocation  of  the  judgment. 
He  then  points  out  that  judgments  still  liable  to  appeal  stand,  for  the 
purpose  of  res  judicata,  on  the  same  footing  as  provisional  judgments  and 
that  the  effects  of  such  judgments  "are  only  momentary  and  cease  as  soon 
as  an  appeal  is  made.  This  is  the  case  even  where  the  sentence  ought  to 
be  executed  provisionally,  notwithstanding  the  .appeal,  for  such  execution 
only  gives  the  sentence  the  effect  of  provisional  judgments,  which,  as  we 
have  already  mentioned,  have  not  the  authority  of  res  judicata." 

I  hold  that  the  views  thus  expressed  by  Pothier  and,  as  Mr.  Justice 
Holloway  has  indicated,  adopted,  by  other  continental  jurists  as  to  the 
doctrine  of  res  judicata,  are  consistent  with  the  interpretation  which  I 
place  upon  Explanation  IV  of  s.  13  of  the  Code  of  Civil  Procedure  in 
relation  to  the  authority  of  judgments  still  liable  [161]  to  appeal.  Such 
judgments  are  not  definitive  adjudications.  They  are  only  provisional,  and 
not  being  final  cannot  operate  as  res  judicata.  Such  indeed  seems  to  be 
the  view  adopted  by  the  learned  Judges  of  the  Bombay  High  Court  whan 
they  said,  in  Nilvaru  v.  Nilvaru  (2).  "We  consider  that  when  the 
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judgment  of  a  Court  of  first  instance  upon  a  particular  issue  is   appealed       1888 
against,  that    judgment  ceases  to  be    res  judicata  and  becomes  res  sub-     NOV.  10. 
judice."  

In  this  case  therefore,  both  the  Courts  below  were  wrong  in   law  in     APPEL- 
holding   that   the   previous  judgment  of   the  10th  March,  1886,  which  at       LATE 
the  date  of  the  institution  of  this  suit  was  still  liable  to  appeal,  and  which      pIVTT 

at    the    date  of  the  decision  of  this  suit  by  she  first  Court,  as  also  at  the        

date  of  the  decision  by  the  lower  appellate   Court,   was  the  subject  of  a    11  A.  148  = 
second  appeal  pending  in  this  Court  (S.  A.  No.  973  of  1886)  could  operate     9A  W.N. 
as    res    judicata    in   favour  of  the  plaintiff  in  regard  to  his  fatle  as  to  the    (1889)  42= 
malikana.  13  lad.  Jur. 

If  the  difficulty  of  the  case  rested  here,  the  proper  decision  of  this  309, 
appeal  would,  of  course,  be  to  decree  this  appeal  and,  setting  aside  the 
decrees  of  both  the  Courts  below,  to  remand  the  case  to  the  Court  of  first 
instance  for  trial  upon  the  merits.  But  the  matter  requires  consideration 
of  the  effect  of  my  judgment  in  the  former  litigation,  dated  the  4th  July, 
1887.  That  judgment,  as  I  have  already  said,  did  not  exist  when  this  suit 
was  filed  (8th  June,  1886)  ;  it  did  not  exist  when  first  the  Court  decreed 
the  plaintiff's  claim  (21st  August,  1886);  it  did  not  exist  when  the  appeal 
was  preferred  to  the  lower  apuellate  Court  (13th  September,  1886);  it  did 
not  exist  when  the  appeal  was  dismissed  by  the  lower  appellate  Court 
(27th  November,  1886),  on  the  ground  of  Babu  Promoda  Charan's  decree 
of  10th  March,  1886,  which  was  reversed  by  my  judgment.  Nor  did  my 
judgment  exist  when  this  second  appeal  was  preferred  (17th  May,  1887), 
the  result  being  that  both  the  appeal  (S.  A.  No.  973  of  1886)  in  the  former 
litigation  and  this  appeal  were  pending  at  the  same  time  in  this  Court  till 
my  judgment  in  the  former  case  was  passed  on  the  4th  July,  1887. 

[162]  The  question  then  is,  what  are  we  to  do  now  in  this  case  ?  Are 
we  to  accept  my  final  judgment  of  the  4tb  July,  1887,  (which  terminated 
the  former  litigation)  as  res  judicata,  for  purposes  of  dismissing  this  suit  ? 

The  question  relates  to  the  scope  of  the  maxim  pendente  lite  niln.il 
innovetur.  That  the  maxim  governs  alienations  pendente  lite  cannot  be 
doubted.  Does  it  also  relate  to  adjudications  which  have  taken  place  • 
during  the  pendency  of  one  litigation  in  another  litigation  which,  though 
commenced  before,  had  not  terminated  when  the  present  litigation  was 
begun  ? 

So  far  as  I  am  aware,  this  exact  question  has  not  been  settled  by  any 
definitely  authoritative  decision  in  England  or  in  India.  I  am  therefore 
not  hampered  by  any  case-law  on  the  subject,  and  feel  myself  free  to  adopt 
such  views  as  I  consider  most  consonant  with  legal  principles. 

It  seems  to  me  that  the  main  object  of  the  doctrine  of  res  judicata  is 
to  prevent  multiplicity  of  suits  and  interminable  disputes  between  litigants, 
ne  autem  lites  immortales  essent,  dum  litigantes  mortales  sunt.  This  say- 
ing of  Voec  is  in  accord  with  the  maxims  nemo  debet  bis  vexari  pro  una  et 
eadem  causa,  and  the  broader  maxim  interest  reipublica  ut  sit  finis  litium. 
This  being  so,  the  doctrine,  so  far  as  it  relates  to  prohibiting  the  re-trial 
of  an  issue,  must  refer  not  to  the  date  of  the  commencement  of  the  litiga- 
tion, but  to  the  time  when  the  Judge  is  called  upon  to  decide  the  issue. 
For  even  in  cases  where  the  Judge  has  commenced  the  trial  of  an  issue 
which  is  also  an  issue  in  a  pending  litigation,  a  final  judgment  pronounced 
meanwhile  in  such  previous  litigation  by  a  competent  Court  (the  identity  of 
parties  and  other  conditions  being  satisfied)  should  operate  as  res  judicata 
preventing  the  Judge  dealing  with  the  later  litigation  from  adjudicating 
differently.  If  this  is  not  done,  it  seems  to  me  that  the  evil  against  which 
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Nov.  10.     defeated.     So  far  as  the  justification  of  this  view  from  the  provisions  of  the 

Civil  Procedure  Code  is  concerned,  I  may  say  that  the  rule  contained  in 

APPEL-    s.  13  is  not  [163]  limited  to  the  Courts  of  first  instance,    that  it  applies 

LATE       equally  to  the  procedure  of  the  first  and  second  appellate  Courts  by  reason 

p  of  ss.  582  and  587  respectively,  and,  indeed   even  to  miscellaneous  pro- 

VIL'      ceedings  by  reason  of  the  general  provisions  of  s.  647  of  the  Code. 
11  A.  148=  Applying    these    views    to    the  present  case,  the  argument  for  the 

9  A.  W.N.    plaintiff-respondent,  whilst  conceding  that  my  judgment  of  the  4th  July, 
(1889)  42  =    1887.  has  become  final,  requires  us  either  to  hold,    in  spifce  of  that  judg- 
13  ind.  Jar.  ment,    that    the  plaintiff    is  entitled  to  the  malikana  right  which  that 
309.        judgment  negatived,  or  to  remand  the  case  for  trial  of  an    issue  which 
in  a  litigation  between  the  same  parties  has  already  been  settled  against 
the  plaintiff  by  a  final  adjudication. 

I  do  not  think  that  either  of  the  alternatives  suggested  on  behalf  of 
the  plaintiff-respondent  can  be  adopted.  We  cannot  to-day,  when  we  are 
callled  upon  to  decide  the  issue  as  to  the  plaintiff's  right  of  malikana, 
ignore  my  final  judgment  of  the  4th  July,  1887,  which  negatived  that  right 
in  a  previous  litigation  between  the  parties.  Under  the  exigencies  of  the 
case,  what  the  two  lower  Courts  might  have  done  is  of  no  consequence,  so 
far  as  the  disposal  of  this  appeal  is  concerned.  They  have  acted  irregu- 
larly in  accepting  Babu  Promoda  Charan's  decree  of  10th  March,  1886,  as 
a  final  adjudication,  which  has  already  been  shown  to  be  wanting  in  the 
requisites  of  a  final  adjudication  within  the  meaning  of  Explanation  IV 
of  s.  13  of  the  Code.  But  so  far  as  we  are  concerned  in  this  case,  we 
cannot  ignore  my  judgment  of  the  4th  July,  1887,  nor  can  we  remand  the 
case  for  re-trial  of  the  very  issue  which  that  judgment  finally  decided 
against  the  plaintiff's  right  of  malikana. 

I  do  not  think  that  the   law   contemplates  any  such  results.     And 
after  full  consideration  of  the  matter,  I  am   glad  to  agree  in    the  view 
which  I  understood  the  learned  Chief  Justice  and  my  brother  Straight  to  be 
inclined  to  adopt  at  the  hearing,  that  for  the  purposes  of  disposing  of  this 
'appeal  we  must  regard  my  judgment  of  the  4th  July,  1887,  as  conclusive 
against  the  plaintiff's  right  of  malikana  claimed  in    this  suit,  and  that  wo 
should  decree  this  appeal,   [164]  and  setting  aside  the  decrees  of  both  the 
Courts  below,  dismiss  the  suit  with  costs  in  all  the  Courts. 
I  would  order  accordingly. 
EDGE,  C.J.  —  I  concur. 
STKAIGHT,  J.—  So  do  I. 

Appeal  allowed. 
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Before  Mr.  Justice  Mahmood.  APPEL- 


LATE 
AJAIB  NATH  AND  OTHERS  (Defendants}  v.  MATHURA  PRASAD  CIVIL 

(Plaintiff)*     [12th  November,  1888.]  ' 

11  A. 164= 

Pre-emption — Mortgage  &.y  conditional  sale — Fareslosure— Regulation  XVII  of  1806 —     Q  A  W  N 
Suit  by  mortgagee  for  possession — Compromise  and  decree  thereon — Mortgage  accept- 
ing part  of  thi  porp^rty  ii  suit— Suit  for  prs-emplion—Pre-etnptor  not  asserting  or     (1889)  48. 
proving  validity  of  foreclosure  proceedings — Pre-emphr's  titlt  referred  to  date  of 
compromise  and  decree— Purchase  m^ney— 'Acquiescence  of  pre-emptor  in  transfer. 

The  mortgagee  under  a  deed  o'  conditional  sale  executed  in  1878  took  foreclosure 
proceedings  under  Regulation  XVII  of  1806,  and,  the  year  of  grace  having  expired, 
a  foreclosure  proceeding  was  recorded  on  the  18th  September,  1882,  declaring  the 
mortgage  to  have  been  foreclosed.  In  August,  1885,  the  mortgagee  instituted  a 
suit  for  possession  of  the  mortgaged  property.  On  the  19th  September,  1835,  the 
suit  was  compromised,  the  mortgagee  asejptiag  a  part  of  the  mortgaged  property 
and  relinquishing  the  remainder.  A  decree  was  passed  in  the  terms  of  the  com- 
promise. Subsequently,  a  suit  for  pre-emption  was  brought  against  the  mort- 
gagor and  mortgagee  to  enforce  pre-emption  in  respect  of  the  alienation.  The 
plaintiff  claimed  to  pre-empt  the  whole  of  the  property  to  which  the  deed  of  1878 
related,  including  the  portion  relinquished  by  the  conditional  vendee  under  tha 
compromise  and  decree  of  the  19th  September,  1885. 

Held  that  although,  upon  the  expiration  of  the  year  of  grace,  the  ownership  of 
mortgaged  property  vested  in  a  conditional  vendee  even  though  he  might  not 
have  obtained  a  decree  establishing  or  declaring  his  right,  and  the  right  of  pre- 
emption accrued  on  the  date  when  the  conditional  sale  thus  became  absolute, 
yet  foreclosure  proceedings  under  tha  Regulation,  being  of  a  purely  ministerial 
character,  were  not  conclusive  or  even  prima  fade  evidence  in  a  subsequent 
litigation  against  the  conditional  vendor  that  a  valid  foreclosure  had  been  duly 
effected  ;  that  strict  observance  of  the  requirements  of  the  Regulation  were  condi- 
tions precedent  to  the  right  of  foreclosure  ;  and  that,  in  the  present  case,  as  the 
plaintiff  had  not  asserted  or  attempted  to  prove  that  all  those  requirements  had 
been  fulfilled  so  as  to  result  in  an  actual  [165]  foreclosure  and  consequent 
accrual  of  pre-emption  at  the  end  of  the  year  of  grace,  no  foreclosure  was  shown 
to  have  taken  place  prior  to  the  compromise  of  the  19th  September,  1885,  and 
the  plaintiff':*  right  of  pre-emption  accrued  on  and  must  be  referred  to  that  date, 
and  consequently  extended  only  to  the  property  to  which  the  compromise  related, 
and  the  price  payable  bv  the  plaintiff  was  the  amount  specified  in  the  compro- 
mise. Bhadu  Mahomed  v.  Radha  Churn  Bolia  (1),  Sheodeen  v.  Sookit  (2),  and 
Towakkul  Rai  v.  Lachman  Rai  (3>  distinguished.  Nortnder  Narain  Singh  v. 
^Druarka  Lai  Mundur  (4)  Madho  PrasJiad  v.  Gajadhar  <5»,  Sitla  BakJishv.  Lalta 
Praaad(6)  and  Jagat  Singh  v.  Ram  Bakhih  (1)  referred  to. 

Acquiescence  in  a  mortgage  by  condition  •»!  sale  does  not  involve  relioquishment 
of  the  right  of  pre-emption  upon  the  conditional  sale  eventually  becoming 
absolute. 

CAppl.,  11  A.  405  (411,  412)  ;  R.,  134  P.  R.  1889;  48  P.  B.  1902.] 

THE  facts  of  this  case  are  fully  stated  in  the  judgment  of  the  Court. 
The  Hon.  T.  Oonlan  and  Munshi  Ram  Prasad,  for  the  appellants. 
Mr.  C.  Dillon  and  Munshi  Sukh  Bam,  for  the  respondent. 

JUDGMENT. 

MAHMOOD,  J. — All  these  appeals  are  connected  together  and  have 
arisen  out  of  the  same  set  of  facts  and  litigation. 

*  Second  Appeal,  No.  1288  of  1887,  from  a  decree  of  G.  Mellor,  Esq.,  District  Judge 
of  Gorakhpur.  dated  the  25th  June,  1887,  modifying  a  decree  of  Maulvi  Shah  Ahmad- 
ullah  Khan,  Subordinate  Judge  of  Gorakhpur,  d»ted  the  23rd  March,  1887. 

(1)  4  B.L.R.A.C.  219.  (2)  8.D.A.N.W.P.  1864,  vol.  I,  p.  624. 

(3)  6  A.  344.  (4)  5  I.A.  18.  (5)  11  I.A.  186. 

(6)  8  A.  388.  (7)  7  A.W.N.  (1887)  233. 
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In  each  of  the  villages  Simra  and  Mahadewa  three  persons  owned  an 
eight-pies  ahare,  and  they  executed  three  separate  bai-bil-wafa  mortgages 
in  respect  of  their  respective  shares  in  both  of  the  villages  in  fauvor  of 
Sheodin  Misr,  on  the  15th  June,  1878. 

The  first  mortgagor  was  Sital  (now  represented  by  Bodil,  Ramcharit 
and  Bhagmani,}  the  second  was  Binda  Prasad,  and  the  third  was  Janki 
(now  represented  by  Badri). 

On  the  22nd  September,  1880,  the  mortgagee  Sheodin  took  foreclosure 
proceedings  under  s.  8  of  Regulation  XVII  of  1806  in  respect  of  every  one 
of  the  three  mortgages,  aud  the  year  of  grace  required  by  that  Regulation 
having  expired,  a  foreclosure  proceeding  was  recorded  on  the  18th  September 
1882,  declaring  the  mortgages  by  conditional  sale  to  have  been  foreclosed. 

On  the  20th  August,  1885,  the  mortgagee  Sheodin  instituted  three 
distinct  suits  for  possession  of  the  mortgaged  properties,  each  [166]  suit 
relating  to  each  of  the  three  bai-bil-wafa  mortgages  above-mentioned  respec- 
tively. The  suits  were,  however,  compromised  on  the  19th  September, 
1885,  and  the  learned  Judge  of  the  lower  appellate  Court  has  found  that 
"  at  the  time  of  the  comoromise  the  amount  of  the  debt  due  on  the  first 
bond  (the  original  consideration  of  which  was  Rs.  782-4-0)  bad  amounted 
to  Rs.  1,051-8-0  ;  similarly  the  debt  due  on  the  second  bond  (original 
consideration  Rs.  525),  amounted  to  Rs.  1,062,  and  that  of  the  third  bond 
(original  consideration  Rs.  461-7-0),  amounted  to  the  sum  of  Rs.  824-11-0. 
The  compromise  was  to  the  effect  that  the  vendeee  had  accepted  in  each 
case  8  pies  in  mauza  Simra  and  4  pies  in  Mahadewa  in  full  payment,  and 
had  agreed  to  release  4  pies  of  Mahadewa  in  each  case.  Decree  was  given 
in  terms  of  the  compromise. 

The  transactions  above  mentioned  have  resulted  in  this  litigation, 
initiated  by  two  sets  of  pre-emptors  in  respect  of  each  of  the  three  bai-bil- 
wafa  mortgages  above-mentioned. 

The  first  set  of  the  pre-emptors  are  (1)  Ajaib  Natb,  (2)  Kunjbehari, 
(3)  Brijmohan,  who  jointly  instituted  three  separate  suits  in  respect  of 
each  of  the  three  alienations.  These  three  suits  were  instituted  on  the 
8th  September,  1886,  against  the  heirs  of  the  conditional  vendors  and 
Sheodin,  the  vendee. 

Similarly  on  the  2nd  November,  1886,  Mathura  Prasad  instituted 
three  rival  suits  for  enforcement  of  pre-emption  in  respect  of  the  same 
alienation. 

There  were  thus  two  rival  pre-emptive  suits  in  respect  of  each 
alienation,  and  the  rival  pre-emptors  were  alternately  impleaded  as 
defendants  to  each  other's  suits —  a  procedure  which  is  in  conformity  with 
the  principles  upon  which  the  rulings  of  this  Court  in  Kashi  Nath  v. 
Mukhta  Prasad  (1)  and  Hulasi  v.  Sheo  Prasad  (2)  proceed. 

The  Court  of  first  instance  in  dealing  with  the  contentions  of  the 
parties,  held  that  the  right  of  pre-emption  as  claimed  could  not  accrue  'till 
foreclosure  of  the  mortgage  by  conditional  sale ;  that  [167]  "the  foreclosure 
proceedings  were  in  a  state  of  suspense"  till  the  mortgagee  Sheodin  obtain- 
ed a  decree  for  foreclosure  on  the  compromise  of  19th  September,  1885  ; 
that  since  under  that  compromise  foreclosure  took  place  in  respect  of  8 -pies 
share  in  Simra  and  only  4-pies  share  in  mauza  Mahadewa  to  the  exclusion 
of  the  remaining  4-pies  share  in  the  latter  village  which  had  been  reserved 
by  the  compromise  from  foreclosure,  such  reserved  4-pies  share  was  not 
subject  to  pre-emption.  That  Court  therefore  decreed  the  pre-emptive 


(1)  6  A.  370 


(2)  6  A.  455. 
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suit  only  in  respect  of  8-pies  share  in  Simra  and  4-pies  share  in  Mahadewa,  1888 
allotting   three  shares   to  the  three   plaintiffs,  Ajaib   Nath,  &c.,   and  one  Nov.  13. 
share  to  their  rival  pre-emptor  Mathura  Prasad — a  procedure  in  conform- 
ity with  the  ruling  of  this  Court  in  Jai  Bam  v.  Mahabir  Rai  (l)   where  APPEL- 
it  was  held  that  where  there  are  rival  suits  for  pre-emption  the  rights   of  LATE 
the  rival  pre-emptors  are  to  be  taken  as  equal  per  capita  with  reference  to  QIVIL. 

the  number  of  the  pre-emptors  and   not  with   reference  to   the  extent   of        

their  shares  in  the  village.  11  A-  64  = 

As  to  the  price  payable  by  the  pre-emptors,  the  first  Court  held  that   J 
the  full  amounts  due  on  the  three  mortgages  at  the  time  of  the  compromise    (*889)  *8- 
of  19th  September,  1885,  furnished  the  proper  standard  of  calculation. 

In  accordance  with  these  findings  the  first  Court  decreed  all  the  six 
suits,  and,  taking  each  couple  of  rival  suits,  framed  decrees  upon  the 
principles  explained  by  this  Court  in  Kashi  Nath  v.  Mukhta  Prasad  (2), 
enabling  each  set  of  rival  pre-emptors  to  obtain  a  proportionate  share  of 
the  pre-empted  property,  and  in  default  of  either  set  of  pre-emptors,  to 
pre-empt  the  whole  property. 

From  the  first  Court's  decrees  no  appeal  appears  to  have  been  pre- 
ferred to  the  lower  appellate  Court  by  the  rival  pre-emptor  Mathura  or  by 
Sheodin,  vendee,  or  by  any  of  the  vendors,  and  these  parties  must, 
therefore,  be  taken  to  have  accepted  the  first  Court's  decree. 

The  pre-emptors  Ajaib-Nath,  Kunjbehari  and  Brijmohan,  however, 
appealed  to  the  lower  appellate  Court,  contending  that  the  [168]  first 
Court  had  wrongly  excluded  the  4-pies  of  Mahadewa  which  had  been 
reserved  from  foreclosure  under  the  compromise  of  19th  September,  1885, 
from  their  pre-emptive  claim  ;  that  the  rival  pre-emptor  Mathura  had  by 
acquiescence  lost  his  right  of  pre-empt.ion  :  that  the  price  found  by  the 
first  Court  was  excessive,  since  the  vendee  Sheodin  was  entitled  only  to 
such  as  was  due  on  the  three  bai-bil-wafa  mortgages  at  the  expiry  of  the 
year  of  grace,  and  not  to  any  sum  as  interest  for  the  subsequent  period. 
On  the  other  hand,  Mathura,  the  rival  pre-emptor,  who  was  impleaded  as 
respondent  in  all  the  six  appeals,  filed  objections  under  s.  561  of  the  Civil 
Procedure  Code  claiming  a  preferential  right  of  pre-emption,  and  contending 
that  the  first  Court  should  have  allotted  shares  to  the  pre-emptors  not  per 
capita,  but  with  reference  to  the  extent  of  the  shares  of  each  pre-emptor 
in  the  village. 

The  lower  appellate  Court  disallowed  all  these  contentions  with  the 
exception  of  that  relating  to  the  4-pies  share  of  Mahadewa  in  respect  of 
which  the  first  Court  bad  dismissed  all  the  pre-emptive  suits.  The 
lower  appellate  Court  held  that  "  as  the  conditional  vendors  failed  to 
redeem  within  the  year  of  the  grace,  the  sales  on  the  expiration  of  that 
year  became  absolute.  From  that  moment  the  vendee  could  have  claimed 
to  be  put  in  possession  of  the  whole  of  the  party  entered  in  the  condi- 
tional dead.  The  pre-emptor  was  entitled  to  claim  whatever  the  vendee 
could  claim,  and  it  was  out  of  the  power  of  the  vendor  and  vendee  to  make 
any  change  in  the  conditions  of  the  contract  which  could  affect  the  rights 
of  the  pre-emptor." 

For  this  opinion  the  learned  Judge  relied  on  a  ruling  of  the  Calcutta 

-  High  Court  in  Bhadu  Mahomed  v.  Radha  Ohurn  Boiia   (3)  and  an  old 

ruling  of  the  Agra  Sadr  Court  in  Sheodeen  v.  Sookit  (4)  which  go  to  show 

(1)  7  A.  720.  13)  6  A.  870.  (8>  4  B.L.BiA.C.  219. 

(4)  N.W.P.8.D.A.R.  1864,  Vol.  I,  p.  624. 
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that  when  pre-emption  has  once  accrued,  no  subsequent  dissolution  of  the 
sale  can  affect  the  pre-emptor's  right  of  pre-emption.  Following  chese 
rulings,  the  learned  Judge  decreed  the  three  appeals  of  Ajaib  and  others 
(Nos.  32,  33  and  34)  as  far  as  they  related  to  the  reserved  4  pies  of  Maha- 
dewa,  and  accordingly  [169]  modified  the  first  Court's  decrees  in  those 
three  cases  by  declaring  that  Ajaib  and  others  were  entitled  to  get  posses- 
sion of  three-fourths  of  8  pies  in  Mahadewa  and  not  of  4  pies  only  as 
decreed  by  the  first  Court. 

The  three  appeals  of  Ajaib,  &o.,  (Nos.  29,  30  and  31)  which  had  arisen 
from  the  suits  in  which  their  rival  pre-emptor  Mathura  was  plaintiff,  were 
dismissed  by  the  learned  Judge  with  the  exeception  of  a  small  modification 
as  to  costs. 

In  this  Court  three  sets  of  appeals  have  been  preferred,  each  set 
consisting  of  three  appeals. 

Appeals  Nos.  1288,  1290  and  1291  have  been  preferred  by  Ajaib  and 
others,  &c.,  and  relate  to  the  decrees  in  the  three  pre-emptive  suits  in 
which  their  rival  pre-emptor  Mathura  w^s  plaintiff.  The  second  set  of 
appeals,  namely,  Noa.  1286, 1287, 1289,  have  also  been  presented  by  them 
and  relate  to  the  decrees  in  the  suits  in  which  their  rival  pre-emptor 
Mathura  was  a  defendant  and  they  themselves  were  plaintiffs. 

The  third  set  of  appeals,  Nos.  1342,  1343  and  1344,  have  been  pre- 
ferred by  the  vendors  and  are  restricted  to  complaining  of  so  much  of  the 
lower  appellate  Court's  decree  as  allowed  pre-emption  in  respect  of  the  4- 
pies  share  of  Mahadewa  which  had  been  expressly  reserved  for  them  by 
the  compromise  of  the  19th  September,  1885. 

Such  then  being  the  nature  of  the  entire  litigation  which  these  nine 
connected  appeals  present  to  me,  and  having  heard  them  all,  I  think  it  will 
be  convenient  to  dispose  of  the  six  appeals  of  Ajaib  and  others  together, 
a.s  they  have  been  preferred  upon  the  same  grounds  of  appeal  and  raise 
the  same  points  for  decision.  They  are  further  connected  together 
because  in  all  of  them  the  rival  pre-emptor  Mathura,  being  respondent, 
has  preferred  objections  under  s.  561  of  the  Civil  Procedure  Code,  contend- 
ing that  his  right  of  pre-emption  is  preferential  to  that  of  Ajaib  and  others, 
and  suits  of  the  latter  should  therefore  have  been  dismissed  by  the  lower 
Courts. 

The  first  and  the  most  important  question  in  the  case,  however,  has 
been  raised  by  the  three  appeals  of  the  vendors,  namely,  appeals  [170] 
Noa.  1342,  1343  and  1344.  The  question  is  whether  the  lower  appellate 
Court  was  right  in  holding  that  under  the  circumstances  of  this  case  tha 
right  of  pre-emption  could  be  claimed  by  either  ses  of  rival  pre-emptors 
in  respect  of  the  4-pies  share  in  Mahadewa  which  had  been  released  from 
the  foreclosure  by  the  mortgagee  Sheodin  under  the  terms  of  the  compro- 
mise of  the  19th  September,  1885. 

Mr.  Jogindro  Nath  Choudhri  who  has  appeared  on  behalf  of  the 
appellants- vendors  has  argued  that  the  original-  bai-bil-wafa  mortgages 
of  the  15th  June,  1878,  having  been  executed  whilst  ^Regulation  XVII  of 
1806  was  in  force,  those  mortgages  could  not  be  foreclosed  without  due 
performance  of  the  preliminary  steps  required  by  s.  8  of  that  Eagulation, 
and  a  decree  of  Court  rendering  such  sale  absolute,  that  the  foreclosure 
proceedings  were  therefore  ineffective  till  the  compromise  of  19fch  Septem- 
ber, 1885,  and  the  decree  passed  thereon,  and  that  the  compromise  being 
thus  conclusive  and  binding  upon  the  mortgagors  and  the  mortgagee,  it 
also  concludes  the  pre-emptors,  and  precludes  them  from  claiming 
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pre-emption   in    respect  of  the  4-pies   share  of    Mahadewa  which    that       1888 
compromise  released  from  foreclosure  and  reserved  for  the  'mortgagors.  Nov.  12. 

On  the  other  hand,  Mr.  Ram  Prasad  who  has  ably  argued  these  cases 
on  behalf  of  his  clients  Ajaib  and  others,  has  contended  that  a  foreclosure     APPEL- 
decree  is  not  a  condition  precedent  to  rendering  a  bai-bil-wafa  mortgage       LATE 
absolute  under  Regulation  XVII  of  1806,   and  that  such  conditional  sales      CIVIL. 
became  absolute  ipso   facto  by   the  mere   lapse  of  year   of  grace  after 
proceedings  have  been  taken  under  s.  8  of  the  Eegulation.     Upon  this  11  A  16*= 
contention  the  learned  pleader  argues  that  the  foreclosure  proceedings  taken    9  A.W.N. 
by  the  mortgagee  Sheodin  by  his  applications  of  the  22nd  September,  1880,   (1889)  48. 
and  which  terminated  in  the  foreclosure  rubkari  of  18th  September,  1882, 
were  sufficient  to  make  the  sales  absolute  at  the  expiry  of  the  year  of  grace 
that  at  that  time  the  right  of  pre-emption  accrued   to  the  pre-emptors   in 
respect  of  the  whole  of  the  properties,  and  such  right  of  pre-emption   could 
not  be  defeated  or  restricted  by  any  subsequent  act  of  the  mortgagor   and 
mortgagee    such    as   the  compromise   of    19th    Septem-[17l]ber,    1885, 
and  that  therefore   the  vendors-appellants  are  precluded    from    question- 
ing the  propriety  of  the  foreclosure  proceedings  of  18th  September,  1882. 

I  am  of  opinion  that  both  these  contentions  go  much  too  far  in  the 
direction  at  which  they  aim.  In  the  case  of  Tawakkul  Rai  v.  Lachman 
Rai  (1),  I  stated  my  reasons  and  authorities  for  holding  that  on  the 
expiration  of  the  year  of  grace  allowed  by  Regulation  XVII  of  1806,  the 
ownership  of  the  mortgaged  property  vests  absolutely  in  the  mortgagee, 
even  though  he  might  not  have  obtained  a  decree  establishing  or  declaring 
his  right,  and  that  for  purposes  of  pre-emption  the  date  at  which  the 
conditional  sale  thus  becomas  absolute  is  the  period  of  the  accrual  of  pre- 
emption and  cannot  be  effected  by  any  foreclosure  proceedings  which  may 
subsequent  to  such  accrual  be  taken  by  the  mortgagee.  I  still  adhere  to 
the  same  views,  and  while  they,  on  the  one  band,  answer  Mr.  Chaudhrfs 
contention  as  to  the  necessity  of  a  foreclosure  decree,  they  on  the  other 
hand,  preclude  Mr.  Ram  Prasad's  contention  that  foreclosure  proceedings 
such  as  the  rubkar  of  18iU  September,  1882,  are  conclusive  or  binding  in 
any  sense  upon  the  vendors  when  the  question  is  litigated  whether  or  not 
a  valid  foreclosure  has  taken  place.  Such  proceedings  are  of  a  purely 
ministerial  character,  and  far  from  being  conclusive  are  not  even  prima 
facie  evidence  of  foreclosure  having  been  duly  effected.  This  matter  is 
settled  by  the  ruling  of  the  Privy  Council  in  Norender  Narain  Singh  v. 
Divarka  Lall  Mundur  (2).  Again,  their  Lordships  in  Madho  Prasad  v. 
Gajadhar  (3)  have  laid  down  that  the  provisions  of  s.  8  of  Regulation 
XVII  of  1806,  are  not  merely  directory  but  imperative  as  conditions  pre-  • 
cedent  to  the  right  of  foreclosure  itself.  How  strict  an  observance  of 
those  requirements  is  necessary  has  been  well  stated  by  my  brother 
Straight  in  Sitla  Bakhsh  v.  Lalta  Prasad  (4)  in  observations  with  which 
I  so  entirely  concur  that  they  leave  nothing  for  me  to  add. 

Now  such  being  the  law,  no  attempt  has  been  made  by  Mr.  Ram 
Prasad'u  clients,  Ajaib  and  others,  Trte-emptors,  either  to  assert  or 
[172]  prove  that  in  the  foreclosure  proceedings  which  ended  in  the  rubkar 
of  18th  September.  1882,  all  the  requirements  of  the  Regulation  were 
satisfied,  so  as  to  result  in  an  actual  foreclosure  at  the  expiry  of  the  year  of 
grace. --The  Court  of  first  instance  disregarded  those  proceedings,  holding 
them  to  be  "in  a  state  of  suspense,"  which  phrase  I  understand  to  mean 
that  actual  foreclosure  had  not  taken  place.  I  cannot  help  feeling  that 

(1)  6  A.  344.  (2)  5  I.  A.  18.  (3)  11  I.  A.  186.  (4)  8  A,  388. 
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1888       the  learned  Judge  of  the  lower  appellate  Court  in  dissenting  from  the  first 
Nov.  12.     Court's  views  upon  this  point  had  not  present  to  his  mind  the  exact  and 

stringent  requirements  of  the  law  of  foreclosure  under  the  Regulation,  and 

APPEL-    that  he  took  it  for  granted  that  because  the  foreclosure  proceedings  of  the 

LATE       18th  September,  1882,  had  been  recorded,  therefore  foreclosure  necessarily 

CIVIL,      took  place  and  gave  birth  to  the  plaintiff's  right  of  pre-emption  iu  respect 

of  the  alienations.     He  assumes  that  the  sale  became    absolute  by  the 

it  A.  161  =»  mere  expiry  of  the  year  of  grace. 

9  A.W.N.  Not   only  is   this    assumption    unwarranted   by   the    circumstances 

(1889)  48.  of  the  case,  but  the  fact  that  notwithstanding  the  expiry  of  the  year  of 
grace  the  mortgagee,  Sheodin,  neither  acquired  possession  nor  sued  for  fore- 
closure till  the  20th  August,  1885.  points  to  quite  the  opposite  conclusion. 
It  was  on  that  day  that  he  instituted  his  regular  suits  for  possession 
against  the  vendors,  and  it  was  in  that  litigation  that  the  compromise 
of  the  19th  September,  1885,  was  entered  into  declaring  8  pies  of  mauza 
Simra  and  4  pies  of  Mahadewa  to  have  passed  to  the  mortgagee  in  full 
proprietorship,  to  the  exclusion  of  the  remaining  4  pies  of  Mahadewa 
which  was  released  by  the  mortgagee  and  reserved  by  the  mortgagors. 

It  has,  indeed,  been  asserted  in  this  litigation  that  these  proceedings 
were  all  fraudulent  and  collusive  with  the  object  of  defeating  the  plaintiffs' 
right  of  pre-emption.  But  no  circumstances  have  been  proved  which 
would  in  law  even  amount  to  the  indicia  of  fraud  or  collusion.  The  plain- 
tiffs' right  of  pre-emption,  if  their  theory  of  foreclosure  proceedings,  of 
1880,  were  correct,  would  have  been  asserted  before,  at  least,  the  suit  of 
the  20th  August,  1885 ;  but,  far  from  such  being  the  case,  ih  is  not  shown 
that  any  such  assertion  of  pre-emption  was  made  till  after  the  compromise 
of  19th  [173]  September,  1885.  Indeed  even  after  that  compromise  the 
plaintiffs  waited  more  than  a  year  before  claiming  pre-emption. 

I  am,  therefore,  of  opinion  that  till  the  compromise  of  19fch  September, 
1885,  no  foreclosure  of  the  bai-bil-wafa  mortgages  is  shown  to  have  taken 
place,  that  the  compromise  is  not  shown  to  be  other  than  a  bona  fids 
transaction,  that  the  plaintiffs'  right  of  pre-emption  must  be  referred  to 
that  date,  that  since  by  that  compromise  foreclosure  took  place  only  in 
respect  of  8  pies  of  Simra  and  4  pies  of  Mahadewa  to  the  exclusion  of  the 
remaining  4  pies  of  the  latter  village,  on  right  of  pre-emption  accrued  to 
the  plaintiffs  in  respect  of  such  reserved  4-pies  share  of  Mahadewa.  And 
it  follows  that  the  lower  appellate  Court  acted  erroneously  in  interfering 
with  the  first  Court's  decree  in  this  respect,  also  that  the  two  rulings 
%  Bhadu  Mahomed  v.  Radha  Charan  Bolia  (1),  Sheodin  v.  Sookit  (2)  on 
which  the  lower  appellate  Court  has  relied  have  no  application  to  the 
facts  of  this  case.  In  thosa  cases  the  sales  were  absolute,  the  right  of 
pre-emption  had  been  asserted,  and  the  question  was  whether  subsequent 
dissolution  of  the  sale  could  affect  the  pre-emptor's  right  .  The  result  of 
these  views  will  be  that  I  shall  decree  the  three  appeals  of  the  vendors- 
appellants,  namely,  appeals  Nos.  1342,  1343,  1344. 

These  findings  simplify  the  disposal  of  the  grounds  urged  in  the  six 
appeals  of  Ajaib  Nath,  Kunjbehari  and  Brijmohan,  who  throughout  tfhis 
litigation  have  shown  themselves  unwilling  to  take  a  reasonable  view  of 
their  right  of  pre-emption.  They  have  been  endeavouring  not  only  to 
prevent  their  rival  pre-emptor  Mathura  from  having  his  share  of  the  pre- 
emptive right  but  also  to  oust  the  original  proprietors  from  the  4-pies  share 


(  1)  4  B.  L.  B.  A.  G.  p.  139. 


12)  8.  D.  A.  N.  W.  P.  R.  1864.  Vol.  I,  p.  624. 
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in  Mabadewa   which  even  the  mortgagee  Sheodin  saved   from  forelosure       1888 
by  the  compromise  of  19th  September,  1885.  Nov.  12. 

The  first  ground   urged  in  support  of  their  appeals  is  that  inasmuch 
as  their  rival  pre-emptor  Mathura  (who  is  respondent  in  all  the  six  appeals)      APPEL- 
was  content  with  the  first  Court's  decree  and  did  not    appeal  in  respect  of        LATE 
the  4-pies  share  of   Mahadewa,   therefore  the  [174]  entire  4-pies    share      CIVIL, 
should  have  been  allotted  to  them  in  virtue  of  their  right  of    pre-emption. 
After  what  I  have  said  in  respect  of  the  appeals    by  the  vendors  in  whose  1J  *  16* *» 
favour  that  4-pies  share  was  reserved,  it    is  wholly  unnecessary  for  me  to    9  A.W.N. 
discuss  the  matter  any  further,   beyond  saying  that  since  1  have  held  that    (1889)  48. 
share  to  have  been  rightly   excluded    by  the  first    Court  from  these  pre- 
emptive claims/neither  Ajaib  and  others  nor  Mathura  can  take  any  portion 
of  that  reserved  share.     For  the  same  reasons  it  is  unnecessary  to  discuss 
the  question  raised  in  the  second  ground  common  to  all  these  six  appeals, 
where  it  is  contended  that  Mabhura,  respondent,  having  taken  no  exception 
to  the  amount   of    the    sale-consideration   adjudicated  upon    by    the  first 
Court,   is  not  entitled   to  the  benefit    of   any  reduction  therein  upon  the 
appellants'  case. 

The  third  ground  of  appeal,  which  is  also  common  to  all  the  six 
appeals,  is  that  the  respondent  Mathura  "  having  acquiesced  in  the  transfer 
of  the  shares  sued  for  cannot  pre-empt  in  respect  of  the  same."  This 
ground  of  appeal  was,  indeed,  abandoned  by  Mr.  Bam  Prasad,  but  I  will 
dispose  of  it  by  simply  saying  that  the  plea  of  acquiescence  is  based 
entirely  upon  the  circumstance  that  Mathura  was  a  witness  to  two  out  of 
the  three  bai-bil-wafa  mortgages  of  the  15th  June,  1878,  and  that  the 
lower  appellate  Court  was  right  in  holding  that  acquiescence  in  a 
mortgage  by  conditional  sale  does  not  either  imply  or  involve  the  foregoing 
of  the  right  to  pre-empt  should  the  conditional  sale  eventually  become 
absolute* 

There  remains  only  one  more  ground  of  appeal,  which  is  limited  to 
the  three  appeals  (Nos.  1286,  1287,  1289)  to  which  the  vendee  Sheodin  is 
respondent,  and  it  is  against  him  that  the  plea  aims.  In  that  ground  of 
appeal  it  is  urged  that  the  appellants  were  entitled  to  pre-empt  the  pro- 
perty "on  payment  of  the  amount  due  up  to  the  date  when  the  year  of 
grace  expired  and  could  not  be  charged  with  any  sum  accruing  since  that 
date".  This  plea  proceeds  of  course  entirely  upon  the  assumption  (which 
I  have  already  refuted),  namely,  that  the  bai-bil-wafa  mortgages  became 
absolute  byreason  of  the  foreclosure- proceedings  of  1880  and  1882,  and 
by  making  the  conditional  sales  absolute,  gave  birth  to  the  plaintiffs' 
[175]  right  of  pre-emption.  The  plea  also  assumes  that  the  compromise 
of  the  19th  September,  1885,  is  of  no  consequence  as  determining  either 
the  point  of  time  when  pre-emption  accrued  or  the  amount  of  price  which 
must  be  taken  to  be  the  consideration  in  lieu  of  which  the  conditional 
sales  became  absolute.  But  I  have  already  said  enough  to  show  that  there 
is  nothing  to  vitiate  the  compromise,  and  both  the  Courts  below  have 
concurred  in  finding,  that  the  allegations  of  fraud  as  to  the  amount 
of  consideration  were  not  substantiated.  Mr.  Ram  Prasad  has  relied 
upon  my  ruling  in  Tawakkul  Eai  v.  Lachman  Rai  (1)  where  I  held  that  & 
person  claiming  a  right  of  pre-emption  in  oases  of  mortgage  by  conditional 
sale  was  bound  to  pay  the  entire  amount  due  on  such  mortgages  at  the 
kime  when  they  became  absolute,  and  that  they  became  absolute  at  the 
expiration  of  the  year  of  grace  required  by  Regulation  XVII  of  1806.  The 

(1)  6  A.  344. 
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1888       ruling  does  not  help  the  appellant's  case,  because  there  the  due  foreclosure 
Nov.  12.     of  the  mortgage  according  to  the  requirements  of  the  Regulation  was  an 

admitted  fact,  and  therefore  naturally  the  period  of  the   expiry  of  the  year 

APPBL-  of  grace  and  the  amount  due  on  the  mortgage  regulated  both  the  fore- 
LATB  closure  and  the  accrual  of  the  pre-emption,  and  indeed  would  also  have 
CIVIL  regulated  the  amount  of  price  payable  by  the  pre-emptor,  had  it  not  been 

'      that  the  pre-emptors  sued  not  upon  the  ground   of   that  foreclosure,  but 

11  A.  184=  upon  the  ground  of  a  subsequent  transfer  (vide  p.  350  of  the  report).  So 
9  A  W.N.  far  as  the  question  of  the  amount  of  consideration  is  concerned,  perhaps 
1889)  48.  the  case  most  similar  to  the  present  is  thai;  of  Jagat Singh.  v.Bam  Bakhsh(l) 
where  pre-emption  was  claimed  in  respect  of  a  mortgage  by  conditional 
sale,  foreclosure-proceedings  had  been  taken,  a  suit  for  possession  had 
been  instituted  by  the  mortgagee  and  had  ended  in  a  compromise  whereby 
half  the  property  was  released  by  the  mortgagee,  and  the  other  half  was 
foreclosed,  for  a  price  mentioned  in  the  compromise,  and  the  pre-emptive 
suit  related  to  such  latter  half.  In  that  case  I  held,  as  I  have  held  here, 
that  the  price  payable  by  the  pre-emptor  was  the  amount  mentioned  in 
the  compromise. 

[176]  For  these  reasons  all  the  six  appeals  of  Ajaib  and  others  must 
stand  dismissed.  In  every  one  of  them  Mathura  the  rival  pre-emptor 
has  filed  objections  under  8.  561  of  the  Civil  Procedure  Code,  claiming  a 
preferential  right  of  pre-emption.  The  objections  were  expressly  adandoned 
by  his  learned  Counsel  Mr.  Dillon,  and  I  need  only  say  that  even  if 
they  had  been  pressed  they  could  not  have  succeeded,  because  they  raise 
a  question  of  fact,  which  has  been  decided  against  him  by  the  Courts 
below,  the  lower  appellate  Court  having  clearly  found  that  there  was  no 
evidence  in  support  of  the  pretension  of  a  right  of  pre-emption  superior  to 
that  of  Ajaib  and  others.  The  objections  will  therefore  be  dismissed. 

This  second  appeal  (No.  1288)  is  dismissed  with  costs,  and  flso  the 
objections  which  Mathura,  respondent,  has  filed  under  s.  561  of  the  Code 
of  Civil  Procedure. 

Appeals   dismissed. 


11  A.  176  =  9  A. W.N.  (1889)  27  =  13  Ind.  Jar.  316. 
APPELLATE   CIVIL. 

Before  Sir  John  Edge,  Kt,.,  Chief  Justice,  Mr.  Justice  Straight  and 
Mr.  Justice  Brodhurst. 


HUSAINI  BEGAM  (Plaintiff)  v.  THE  COLLECTOR  OF  MUZAFFARNAGAR 
AND  OTHERS  (Defendants.)*     [14th  February,  1889.] 

Practice— -Appeal — Difference  of  opinion  on  Division  Bench  regarding  preliminary  objec- 
tion as  to  limitation— Act  XV  of  1877  (Limitation  Act),  s.  5 — Letters  Patent 
N.W.P  ,  s.  27 — Civil  Procedure  Code,  ss  575,  647— Review  of  judgment— Civil  Pro- 
cedure Code,  s.  623— Court-fee— Act  VII  of  .l&JQ(Court-fets  Act),sch.  I.  No.  5— Fee 
payable  on  application  to  review  appellate  decree  under  Letters  Patents,  s.  10. 

S.  27  of  the  Letters  Patent  for  the  High  Court  of  theN.W.  Provinces  has  been 
superseded  in  those  casea  only  to  which  s.  575  of  the  Civil  Procedure  Code  pro- 
perly and  without  straining  language  applies.  There  are  many  oases  to  which 
s.  575,  even  with  the  aid-of  s.  647,  dt>ea  not  apply  ;  and  to  these  s.  27  of  the 
Letters  Patent  is  still  applicable. 

One  of  the  cases  to  which  s.  575  of  the  Code  does  not  apply  is  where  a  preli- 
minary objection  being  taken  to  the  hearing  of  a  first  appeal  before  the  High 

*  Miscellaneous  No.  202  of  1887. 
(1)  7  A.W.N.  (1887),  233. 
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Court  on  the  ground  that  the  appeal  is  time-barred,   the  Judges   of  the  Division  4  ABO 
Bench  differ  in  opinion  as  to  whether  the  appellant  has  shown   sufficient    cause, 

within  the  meaning  of  s.  5  of  the  Limitation  Act  (XV  of  Ib87)  lor  not  presenting  FEB.  14. 

the  appeal  within   the   presoribed  period.     The  decision  of   Huoh  a  preliminary  — — 

objection  is  not  a  "hearing  "  of  the   appeal,  but  precedes  the  hearing,  or  deter-  APPEL- 

mines  that  there  is  no  appeal  which  the  Court  o*n  hear   or  decide.     Whare  such  r  .„,„ 
a  preliminary  objection  is  allowed,  it  cannot  [177]  be  said  that  tbe  Court  which 

by  reason  of  the  Limitation  Act,  has  no  jurisdiction  to   hear  the    appeal,    sbould  ClVIL. 
nevertheless  ''  affirm  "  the  decree  of  the  Court  below.     In  the  case  of  such  a 

preliminary  objection  and  such  a  difference  if  opinion  (the  Banch  being  equally  11  A.  176  = 

divided;,  the  opinion  of  the  senior   Judge    should,   under  s.    27   of  tbe  Letters  o  i  w  N 

Patent,  prevail.  ' 

(1889)27  = 

Appaji  Bhivrav  v.   8hivlg.ll  Khubchanl  (1)   and   Gossami  Sr:  Sri  Gridhariji  JQ  ,  j    » 

Maharaj  T&ait  v.  Purushotuw.Goesami  (2)  distinguished.  «,» 

Where,  in  such  a  case,  the  provisions  of  the  second  paragraph  of  s.  575  of  the 
Code  were  erroneously  applied,  and  tbe  judgment  of  the  junior  Judge  holding 
that  the  appeal  should  be  dismissed  as  time-barred,  prevailed,  and  the  Court,  on 
appeal  under  s.  10  of  the  Letters  Patent,  affirmed,  such  judgment,— held  that 
under  the  circumstances,  there  was  a  mistake  or  error  apparent  ou  tbe  face  of 
the  record,  and  that  there  was  sufficient  cause  for  granting  a  revie^  of  the 
Court's  decree,  under  s.  623  of  the  Code. 

For  the  purpose  o*  ascertaining  the,  court-fee  to  ba  paid  under  sob.  i,  art.  5  of 
the  Jourt-fess  Aot(VlI  of  1«70)  upon  an  application  to  review  an  appellate  daoree, 
the  fee  to  be  considered  is  the  tee  leviable  on  the  memorandum  of  tbe  appeal  in 
which  the  decree  sought  to  be  reviewed  was  passed,  and  not  the  fee  which  was 
leviable  on  the  plaint  nor — where  the  decree  sought  to  be  reviewed  was  passed  on 
appeal  under  s.  10  of  tbe  Letters  Patent  from  an  appellate  judgment  of  a  Divi- 
sion Bench — the  fee  which  was  leviable  on  the  memorandum  of  the  appeal 
before  such  Bench. 

[D.,  25  M.  548  (551).] 

[N.  B.  Read  in  this  connection.  9  A.  11  and  9  A.  655.] 

THIS  was  an  application  under  s.  623  of  the  Civil  Procedure  Code 
for  review  of  a  judgment  of  Edge,  C.  J.,  and  Straight  and  Brpd  hurst,  JJ., 
which  will  be  found  reported  in  I,  L.  R.,  9  All.  655.  That  judgment  was 
delivered  on  an  appeal  under  s.  10  of  the  Letters  Patent  from  a  judgment 
of  Mahmood,  J.,  in  which  bis  Lordship  differed  in  opinion  from  Tyrrell, 
J.,  Mahmood,  J.,  holding  that  the  appeal  before  the  Division  Bench  should 
be  dismissed  as  barred  by  limitation,  and  Tyrrell,  J.,  that  "  sufficient 
cause  "  for  an  extension  of  time  had  been  shown  by  the  appellant  within 
the  meaning  of  s.  5  of  tbe  Limitation  Act  (XV  of  1877)  and  that  the 
appeal  should  be  heard  and  determined  on  the  merits.  The  judgments  of 
Tyrrell  and  Mahmood,  JJ.,  in  which  the  facts  of  the  case  were  stated, 
wtll  be  found  reported  in  I.  L.  R.,  9  All.  11. 

The  Division  Bench  hearing  the  appeal  thus  differing  in  opinion, 
the  appeal  was,  with  reference  to  tbe  second  paragraph  of  s.  575  of 
the  Civil  Procedure  Code,  dismissed ;  and  the  appeal  under  s.  10  of 
[178]  the  Letters  Patent  was  argued  and  decided  upon  the  assumption 
that  P.  575  was  applicable  to  tbe  case,  and  that,  in  accordance  with  it, 
the  judgment  of  Mahmood,  J.,  maintaining  that  of  tbe  Court  below,  deter- 
mined the  appeal  before  tbe  Division  Bench.  In  the  result,  the  appeal 
under  s.  10  of  the  Letters  Patent  was  dismissed,  the  Court  agreeing  with 
Mahmood,  J. 

The  present  application  was  for  review  of  this  judgment,  upon  grounds 
which  are  fully  explained  in  the  judgment  of  Edge,  C.  J.,  now  reported. 

(1)  3  B,  2C4.  (2)  10  C.  814. 
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1889  Pandit  Sundar  Lai  (at  the  request  of  the  Court)  argued  the  case    for 
FEB.  14.     the  petitioner. 
Mr.  G.  E.  A.  Ross,  and  Pandit  Bishambhar  Nath,  for  the  respondents. 

AppBL-  JUDGMENT. 

EDGE,  0.  J. — This  application  for  a  review  of  judgment  arises  in  this 

CIVIL.      way.     The  first  appeal  in  the  suit  \vas  admitted  to  the  file  of  first  appeals 

U  7"7»g._  by  my  brother  Tyrrell.     When  that  first  appeal  came  on  to    be  heard   by 

9  A  W  N      mv   brother   Tyrrell  and  my  brother  Mahmood,  a  preliminary  objection 

(1889)  27  =    on  behalf  of  the  respondents  to  the  appeal  being  heard,  that  the  appeal  was 

13  Ind  Jur    ^m0-barred,  was  taken.    My  brother  Tyrrell  was  of  opinion  that  the  appel- 

316,    '"  lant  had  shown  sufficient  causa  for  not  presenting  the   appeal  within    the 

prescribed   time.     My   brother  Mahmood    was  of  contrary  opinion  ;  and 

applying  the  provisions  of  a.  575  of  the  Code  of  Civil  Procedure  and  s.  4  of 

the  Indian  Limitation  \cfc,  1877,  to  the  case,  the  appeal  was  dismissed  with 

costs  as  being  time-barred.    By  the  decree  which  was  drawn  up,  the  appeal 

was  dismissed  with  costs,  and  the  decree  from  which  that  appeal  had  been 

brought  was  affirmed. 

From  that  decree,  or  rather  from  the  judgment  or  order  of  my  brother 
Mahmood,  an  appeal  was. brought  by  the  appellant  under  s.  10  of  the 
Letters  Patent  which  applies  to  this  Court.  The  last-mentioned  appeal, 
which  was  a  pauper  appeal,  was  heard  by  my  brother  Straight,  my  brother 
Srodhurst,  and  me,  and  we  agreeing  with  the  judgment  of  my  brother 
Mahmood  that  the  appellant  had  not  shown  sufficient  cause  for  not  present- 
ing the  first  appeal  within  [179]  time,  dismissed  the  appeal  to  us.  This 
application  to  us  is  to  review  our  decree. 

Pandit  Sundar  Lai  kindly  undertook  at  our  request  to  assist  the 
Court  by  arguing  the  case  for  the  applicant.  Pandit  Bishambhar  Nath 
for  some  of  the  respondents  took  the  preliminary  objection  that  the  applic- 
ation for  review  was  insufficiently  stamped,  in  that  it  was  not  stamped 
with  one-half  the  fee  which  was  leviable  on  the  first  appeal.  We  overruled 
that  objection,  holding  that  as  the  application  for  review  had  been  presented 
before  the  ninetieth  day  from  the  date  of  the  decree  which  we  were  asked 
to  review,  art,  5  of  sch,  i  of  the  court-fees  Act  applied,  and  that?for^the 
purpose  of  ascertaining  the  court-fee  to  be  paid  on  an  application  to  review 
a  decree  passed  in  appeal,  the  fee  which  must  be  considered  was  the  fee 
leviable  on  the  memorandum  of  the  appeal  in  which  the  decree  sought  to 
be  reviewed  was  passed,  and  not  the  fee  which  was  leviable  on  the  plaint, 
or,  as  in  this  case,  on  the  first  appeal. 

Pandit  Sundar  Lai  contended  that  the  appeal  which  we  had  decided 
must  have  prevailed  if  we  had  not  omitted  to  consider  the  provisions  of 
8.  27  of  the  Letters  Patent,  and  that  the  question  which  we  ought  to  have 
decided  was  not  that  which  we  did  decide,  namely,  that  the  appellant  had 
not  shown  sufficient  cause  for  not  presenting  the  first  appeal  within  the 
prescribed  time,  but  the  question  whether  or  not  my  brother  Tyrrell  and 
my  brother  Mahmood  should  not  have  proceeded  to  hear  the  first  appeal 
on  the  merits,  as  my  brother  Tyrrell,  who  was  the  senior  Judge,  had 
decided  that  the  appellant  bad  shown  sufficient  cause  for  not  presenting 
the  first  appeal  within  time.  He  contended  that  s.  575  of  the  Code  of 
Civil  Procedure  did  not  apply  to  a  case  like  the  present,  and  consequently, 
that  s.  27  of  our  Letters  Patent  governed  the  procedure.  On  the  other 
hand,  Mr.  Ross  for  some  of  the  respondents  and  Pandit  Bishambhar  Nath 
for  the  others,  contended  that  s.  575  of  the  Code  of  CivH  Procedure  had 
superseded  s.  27  of  the  Letters  Patent  so  far  as  our  appellate  jurisdiction 
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is  concerned.  They  relied  on  Appaji  Bhivrav  v.  Shivlall  Khubchand  (l) 
and  Gossami  Sri  Sri  Grz-[180]  dhariji  Maharaj  Tickait  v.  Purushotum 
Gossami  (2)  and  s.  647  of  the  Code  of  Civil  Procedure. 

In  the  Bombay  case,  the  Court  held  that  the  corresponding  section 
of  their  Letters  Patent  was  superseded  by  s.  575  of  Act  X  of  1877,  so  far 
as  regards  cases  to  which  s.  575  was  applicable,  and  that  s.  575  was 
extended  to  miscellaneous  proceedings  of  the  nature  of  appeals  by  s.  647, 
with  which  decision  I  entirely  agree.  In  the  Calcutta  case,  the  Court 
agreed  with  the  view  taken  by  the  Bombay  High  Court  in  Appaji  Bhivrav 
v.  Shivlall  Kubchand  (1).  I  may  remark  that  in  each  of  these  oases,  s.  575 
of  the  Code  of  Civil  Procedure  was  applicable. 

The  material  words  in  s.  27  of  our  Letters  Patent  are,  "  and  if  such 
Division  Beech  is  composed  of  two  or  more  Judges,  and  the  Judges  are 
divided  in  opinion  as  to  the  decision  to  be  given  on  any  pome,  such  point, 
shall  be  decided  according  to  the  opinion  of  the  majority  of  the  Judges  if 
there  shall  be  a  majority  ;  but  if  the  Judges  should  be  equally  divided, 
then  the  opinion  of  the  senior  Judge  shall  prevail." 

If  s.  27  of  our  Letters  Patent  applied,  my  brother  Tyrrell  and  my 
brother  Mahmood  should  have  proceeded  to  hear  the  appeal  and  should  not 
have  dismissed  the  appeal  on  the  ground  that  it  was  beyond  time. 

The  real  question  for  us  to  decide  is  whether  s.  575  of  the  Code  of 
Civil  Procedure  applies  to  this  case. 

According  to  the  well-established  practice  of  this  Court,  it  is  open  to 
a  respondent,  when  an  appeal  is  called  on  for  hearing,  to  take  the  preli- 
minary objection  to  the  appeal  being  heard,  that  the  appeal  was  time- 
barred  when  the  memorandum  of  appeal  was  presented  to  the  Court  for 
admission  ou  the  file,  and  such  preliminary  objection  is  decided  upon 
before  the  hearing  of  the  appeal  is  proceeded  with.  In  such  cases  there  is 
in  fact  no  hearing  of  the  appeal  unless  and  until  the  Court  has  overruled 
such  preliminary  [181]  objection.  When  such  preliminary  objection  is 
taken,  the  question  is  whether  there  is  before  the  Court  an  appeal  which 
can.  having  exclusive  regard  to  the  provisions  of  the  Indian  Limitation 
Act  be  heard.  When  the  preliminary  objection  is  sustained,  it  cannot  be 
said  that  the  appeal  has  been  heard  or  decided.  In  such  a  case  all  that 
can  be  decided  is  that  there  is  no  appeal  before  the  Court  which  the  Court 
can  hear  or  decide. 

An  examination  of  s.  575  in  my  opinion  shows  that  that;  section  can- 
not apply  to  a  case  like  the  present.  The  second  paragraph  of  that  sec- 
tion provides  that  "  if  there  be  no  such  majority  which  concurs  in  a  judg- 
ment varying  or  reversing  the  decree  appealed  against,  such  decree  shall 
be  affirmed."  In  such  a  case  as  the  present,  unless  s.  27  of  our  Letters 
Patent  applies,  there  could  be  no  judgment  at  all  varying,  reversing  or 
affirming  the  decree.  It  could  not  possibly  have  been  the  intention  of 
the  Legislature  that  a  Court  should  decree  that  a  decree  against  which 
there  was  by  reason  of  the  Indian  Limitation  Act  no  appeal  for  the  Court 
to  hear,  should  be  affirmed  ;  in  other  words,  that  a  Court  which,  by  reason 
of  the  Indian  Limitation  Act,  had  no  jurisdiction  to  hear  the  appeal, 
should  nevertheless  affirm  the  decree  below. 

It  was  contended  on  behalf  of  the  respondents  that  in  such  a  case  it 
would  be  the  duty  of  the  Judges  differing  to  act  in  accordance  with  the 
provisions  of  the  third  paragraph  of  s.  575.  I  do  not  see  that  any  such 
duty  is  imposed  on  Judges  differing,  and  if  there  is  any  such  duty,  that 


1889 
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1889        paragraph  applies  only  to  cases  in  which  "  the  Bench  differ  in  opinion  on 
FEB.  14.     a  point  of  law,"  in   which   case  only  can  the  Bench  differing  in  opinion 

make  such  a  reference. 

APPEL-  Assume,  for  the  purposes  of  argument,  that  in  the  present  case  my 

LATE        brother  TyrreJl   and   my  brother  Mahmood  were   agreed  that  the  cause 

CIVIL       alleged  by  the  appellant  was,  if  proved,  sufficient  cause  for  the  appellant 

not  presenting  the  appeal  within  the   prescribed  time,  but  that  whilst  my 

11  A.  176 «=  brother  Tyrrell  was  of  opinion  that  the  cause  alleged  was  proved  in  fact, 

9  ft.W.N.     my   brother  Mahmood  was  of  opinion  that  it  was  not  in  fact  proved.     In 

(1889)  27=    that  event,  no  such  reference  [182]  as  is  provided  for  by  the  third  paragraph 

ISInd.  Jur.  of  s.    575  could  be  made,  as  the  Bench  had  not  differed  on  a  point  of  law. 

316.  There  are  many  cases  to  which,  in  my  opinion, s.  575  could  nob  apply, 

even  with  the  aid  of  s.  647.     For  example,  suppose  that  an  application  is 

made  to  this  Court  under  the  first   paragraph  of  a.   545  of  the  Code  of 

Civil  Procedure,  and  the  two  Judges  constituting  the  Bench  before  which 

the  application   is  heard  differ  in  opinion  as  to  whether  "  substantial  loss 

may  result;  to  the  party  applying  for  stay  of  execution  unless  the  order  is 

made."     What  is  to  happen  unless  s.  27  of  our  Letters  Patent  applies? 

If  s.  27  does  not  apply,  the  application  could  neither  be  rejected  nor  granted; 

there  would  be  no  decree  or  order  to  affirm  ;  and  there  would  be  no  power 

to  refer  the  question  under  the  third  paragraph  of  s.  575  ;  in  fact  the  Court 

in  the  exercise  of  its  jurisdiction  under  s.  545  of  the  Code  of  Civil  Procedure 

would  be  brought  to  a  dead-lock. 

Similar  difficulties  might  arise  on  an  application  for  a  certificate  to 
appeal  to  Her  Majesty  in  Council,  and  in  many  other  cases. 

I  am  of  opinion  that  s.  27  of  our  Letters  Patent  is  superseded  in 
those  cases  only  to  which  s.  575  of  the  Code  of  Civil  Procedure  properly, 
and  without  straining  language,  applies,  and  that  this  is  not  one  of  those 
cases.  I  am  consequently  of  opinion  that,  on  the  preliminary  objection 
to  the  hearing  of  the  first  appeal  which  was  taken  before  my  brother 
Tyrrell  and  my  brother  Mahmood,  the  opinion  of  my  brother  Tyrrell 
should  have  prevailed,  and  the  hearing  of  the  appeal  should  have  pro- 
ceeded on  the  merits  according  to  law.  I  am  also  of  opinion  that,  under 
these  circumstances,  there  is  a  mistake  or  error  apparent  on  the  face  of 
the  record,  and  that  there  is  sufficient  reason  for  our  granting  this 
application  for  review  of  our  decree,  and  that  we  should  grant  this 
application. 

As  the  Counsel  and  vakils  in  the  case  do  not  desire  to  be  further 
heard  on  the  re-hearing  of  the  appeal  to  which  this  order  of  mine  applies, 
we  now  proceed  to  dispose  of  the  appeal. 

[183]  For  the  reasons  already  stated,  I  am  of  opinion  that  the  decree 
appealed  against  should  be  set  aside,  and  that  the  first  appeal  in  this  case 
should  be  reinstated  on  the  file  of  pending  appeals,  and  should  be  heard 
and  decided  according  to  law,  and  that  the  costs  of  this  application  and 
of  the  appeal  to  us  should  abide  the  result  of  the  determination  of  the 
first  appeal. 

STRAIGHT,  J.— I  agree. 
BRODHURST,  J. — I  concur. 
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11  A.  183  =  9  A.W.N.  (1889)  65. 

APPELLATE  CRIMINAL.  '  OCT.J*. 

Before  Mr.  Justice  Straight  and  Mr.  Justice  Tyrrell.  APPBL- 


iATE 
QUEEN-EMPRESS  v.  LAL  SAHAI.*     [24th  October,  1888.]  CMMINAI,. 

Evidence— Witnesses— Competency  of  persons  of  tender  ytars—Act  J  of  18T2  (Evidence  n  A.  183  = 
Act),    s.  118— Judicial  oath  or  affirmation— Act  X  of  1873    (Oaths  A't),   ss,    6,.  '^  ^ 

13— Omission  t)  tak3  eviienca  on  ocith  or  affirmation. 

1889)  69. 

The  competenoy  of  a  pocsoa  to  testify  as  a  witness  is  a  condition  precedent 
to  the  administration  to  him  of  an  oath  or  affirmation.and  is  a  question  distinct 
from  chat  of  hU  credibility  when  he  has  been  sworn  or  has  affirmed.  In  deter- 
mining the  question  of  competency,  the  Court,  under  s.  118  of  the  Evidence 
Act,  has  not  to  enter  into  inquiries  as  to  the  witness's  religious  belief,  or  as  to 
hid  knowledga  of  the  consequences  of  falsehood  in  this  world  or  the  next.  It  has 
to  ascertain,  in  the  b33t  way  it  can,  whether,  from  the  exent  of  bis  intellectual 
cipaoity  and  understanding,  he  is  able  to  giva  a  rational  account  of  what  be  has 
seen  or  heard  or  done  on  a  particular  occasion.  If  a  person  of  tender  years  or  of 
very  advanced  age  can  satisfy  these  requirements,  his  competency  as  a  witness 
is  established. 

Hiving  regard  to  the  language  of  the  O-itha  Act  (X  of  1873)  a  Court  has  no 
option,  when  once  i»  has  elected  to  take  the  statements  of  a  person  as  evidence, 
but  to  administer  to  such  person  either  an  oath  or  affirmation  as  the  case  may 
require,  Queen-Emoress  v.  Mart*  (1),  referred  to. 

In  a  trial  for  murder  before  the  Court  of  Session,  one  of  the  witnesses  was  a 
boy  of  twelve  years  of  aga,  and,  in  answer  to  questions  put  by  the  Sessions  Judge, 
he  slid  that  he  worshipped  Dabi  and  understood  the  difference  between  truth  and 
falsehood, that  he  did  not  know  what  would  be  the  consequences  here  or  hereafter 
of  telling  lies,  but  that  he  would  tell  the  truth.  The  Sessions  Judge  proceeded 
to  record  the  boy's  statement,  bud  without  administering  to  him  any  oath  or 
affirmation- 

[184]  Held  that  there  was  nothing  in  the  law  to  sanction  this  procedure  on 
the  part  of  the  Judge. 

The  High  Court  required  the  attendance  of  the  boy  and  of  the  accused,  and, 
having  satisfied  itself  of  the  competency  of  the  former  to  depose  as  a  witness, 
examined  him  as  to  his  account  of  what  had  occurred. 

[Appr.,  16  B.  359   (363.  364,  365)  ;  R..  16  M.  105  (115)  =  1  Weir  826  ;   11  C.P.L.R.  16 
(17)  J  10  O.C.  337  (339)  =7  Or.  L.J.  89.] 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of 
Straight,  J. 

The  appellant  was  not  represented. 

The  Public  Prosecutor  (Mr.  G.  E.  A.  Ross)  for  the  Crown. 

JUDGMENT. 

STRAIGHT  J. — This  is  an  appeal  from  a  capital  conviction  of  the 
Sessions  Judge  of  Cawnpore,  and  the  case  also  comes  before  us  for  confir- 
mation of  the  sentence  of  death  passed  upon  the  appellant  under  the 
provisions  of  the  statute.  The  appellant  was  charged  with  having,  upon 
the  25th  July,  1888,  at  a  village  called  Garahya,  in  the  Cawnpore  district, 
murdered  Musammat  Mathuria,  his  wife.  The  committing  Magistrate  in 
sending  the  case  for  trial,  among^  the  other  witnesses  whose  depositions 
had  been  taken,  recorded  the  deposition  of  a  boy  of  the  name  of  Churia, 
the  son  of  the  appellant,  and  his  evidence,  if  true,  was  of  the  most  vital 

*  Criminal  Appeal,  No,  676. 
(1)  10  A.  207. 
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1388       importance  to  the  case  for  the  prosecution,   establishing   as  it  did  the 

OCT  24.     presence  of  the  appellant  upon  the  scene  of  the  murder  immediately  after  it 

had  been  committed,  an3  the  use  of  an  expression  by  the  appellant  towards 

APPEL-     the  boy,   which  was  consistent  only  with  the  notion  that  the  person  who 

LATE       made  use  of  it  was  the  perpetrator  of  the  crime.     When  the  case  came 

CRIMINAL,  before  .the  learned  Sessions  Judge,  the  boy  Churia  was  called,  and  it  was 

recorded  by  the  Sessions  Judge  with  regard  to  him  that  he  was  the  son  of 

:   Lai  Sabai,  that  his  age  was  twelve,  and  then  the  learned   Judge's  record 

&.W.N.  gOesrt  on  to  say  that,  without  administering  any  oath,  be  asked  him  some 
(1889)  63.  questions,  to  which  he  answered  as  follows  : — "I  worship  Debi.  I  under- 
stand the  difference  between  truth  and  falsehood.  I  dont'  know  the  conse- 
quences here  or  hereafter  of  telling  lies,  but  I  will  tell  the  truth, "  and  then 
the  learned  Judge  records,  "  No  oath  is  administered  to  this  child." 
Despite  this  circumstance  therefore,  and  though  the  learned  Judge 
intentionally  omitted  either  to  swear  or  affirm  the  child,  he  proceeded  to 
take  from  him  a  lengthened  statement  as  a  witness.  In  my  [185]  opinion 
there  is  nothing  in  the  law  to  sanction  this  procedure  on  the  part  of  the 
learned  Sessions  Judge.  Either  a  person  is  or  is  not  made  a  witness  :  if  he 
is  made  a  witness,  then  the  law  of  this  country  requires  that  he  should  be 
either  sworn  or  affirmed.  The  competency  of  such  person  to  be  a  witness 
is  a  matter  for  the  Court  to  decide  as  a  condition  precedent  to  his  being 
either  sworn  or  affirmed  ;  the  credibility  to  be  attached  to  his  statements 
is  another  master  altogether,  and  that  question  only  arises  when  he  has 
been  sworn  or  affirmed  and  has  given  his  evidence  as  a  witness.  As  to  the 
competency  of  witnesses,  that  is  specifically  and  in  terms  declared  by  s.  118 
of  the  Evidence  Act,  and  I  find  in  that  section  no  direction  or  intimation 
to  a  Court  which  has  to  deal  with  the  question  whether  a  person  should 
or  should  not  be  examined,  that  it  is  to  enter  upon  inquires  as  to  bis 
religious  belief  or  open  up  such  a  field  of  speculation  as  is  involved  in  the 
query,  "  What  will  be  the  consequences  here  or  hereafter  if  you  will 
not  tell  the  truth?"  What  I  take  the  law  to  say  is,  and  a  very  sound  and 
sensible  law  I  hold  it  to  be,  that  a  Court  is  to  ascertain  in  the  best  way  it 
can  whether,  from  the  amount  of  intellectual  capacity  and  understanding 
of  a  young  or  old  person,  that  person  is  able  to  give  a  rational  and  intelligent 
account  of  what  he  has  seen,  or  heard,  or  done  on  a  paticular  occasion,  and 
if  the  Court  is  satisfied  that  a  child  of  twelve  years  or  an  old  man  or  woman 
of  very  advanced  age  can  satisfy  those  requirements,  the  competency  of  the 
witness  is  established.  I  am  very  clearly  of  opinion  that  having  regard 
to  the  language  of  the  Oaths  Act,  neither  a  Judge  nor  a  Magistrate  has 
any  option  when  once  he  has  elected  to  take  the  statements  of  a  person  as 
evidence  but  to  administer  either  the  oath  or  affirmation  to  such  person 
as  the  case  may  require,  and  I  think  it  well  that  this  should  be  understood 
by  such  tribunals  in  these  Provinces,  in  order  that  they  in  future  may 
guard  against  a  repetition  of  the  delay  and  inconvenience  that  has 
been  caused  by  the  learned  Judge's  defect  of  procedure  in  the  present 
case.  I  need  only  further  remark  in  this  connection  that  it  might' 
happen  that  a  very  grave  miscarriage  of  justice  should  occur  in  con- 
sequence of  the  omission  of  which  I  have  spoken.  In  a  former  case 
involving  the  same  question  I  made  reference  to  a  learned  [186] 
ruling  of  my  brother  Mahmood  in  Queen- Empress  v.  -JMaru  (1),  and 
my  brother  Tyrrell  and  myself  having  that  ruling  present  to  our  minds, 
thought  it  desirable  and  proper  in  a  case  of  the  gravity  of  the  present  case 

(1)  10  A.  207. 
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to  see   that  what    had  baen   omitted   to  be  done  by  the  learned  Judge  in        1888 
regard   to   the  lad  Ohuria  was  suoplied  in  this  Court.     Consequently  we     OCT.  24. 
gave   directions  for  the  conviet  Lai  Sahai  to  be   brought  before  us,  and 
directed   the  attendance  of  the  boy  Churia  in  order  that  the  latter  might,     APPEL- 
after    we    had    satisfied  ourselves  of  his    competency  to  depose,  be  put       LATE- 
either   on   oath    or    affirmation  and  examined  as  to  his  account  of  the      CIVIL. 

proceedings  that  took  place  upon  the  night  on  which  his  mother  was  most 

undoubtedly  murdered.  I  was  most  thoroughly  satisfied  by  h'\a  answers  to  **  *  18": 
the  preliminary  questions  that  were  put  to  the  lad  by  my  brother  Tyrrell  9  I.W.H. 
that  he  was  a  perfectly  intelligent  creature,  that  he  was  quite  capable  (J8B9)  65. 
of  giving  thoroughly  rational  answers  which,  by  the  way,  his  reply  to 
my  examination  of  him  through  the  interpreter  abundantly  showed  ; 
and  further,  when  be  gave  his  evidence,  that  he  told  a  true  and  untutored 
story  of  what  actually  transpired  upon  the  night  of  his  mother's  death.  It 
was  strikingly  noticeable  that  instead  of  trying  to  avoid  giving  direct 
answers  to  my  questions  as  an  Indian  witness  would,  who  had  had  a  tale 
taught  him  to  tell,  he  carefully  waited  to  hear  what  my  questions  were, 
and  when  he  did  not  understand  them  asked  to  have  them  explained  to 
him.  I  may  add  that  I  took  special  pains  in  conducting  his  examination, 
to  avoid,  as  far  as  possible,  putting  the  questions  to  him  in  a  shape  that 
would,  in  anyway,  suggest  his  answers  or  refresh  his  memory  as  to  what  he 
had  said  on  former  occasions.  I  have  heard  and  considered  the  whole 
of  his  evidence  with  very  great  attention  and  anxiety,  and  I  am  convinced 
that  the  little  lad  is  telling  absolute  and  entire  truth,  and  that  when 
he  spoke  as  to  the  appellant  being  the  person  who  was  "  Hying"  from  the 
shed  immediately  after  the  murder,  and  said  that  he  screamed  out  and  the 
appallant  used  the  expression  he  described,  he  stated  the  truth.  His 
evidence  is  corroborated  by  the  evidence  of  bis  two  uncles  Maoohar  and 
Himatia,  and  I  do  not  for  one  moment  believe  that  these  two  men  have 
deliberately  united  [187]  in  a  conspiracy,  not  only  between  themselves,  bub 
with  the  police  for  the  purpose  of  procuring  the  conviction  and  execution  of 
an  innocent  roan  for  their  sister's  murder.  Whatever  may  have  been  the 
motive  which  led  the  unfortunate  deceased  to  go  from  her  old  house  at  Lal- 
gaon  to  her  brother's  house  to  Garahya,  I  cannot  pretend  to  say,  for  I  have 
no  reliable  information  before  me  upon  the  subject.  But  that  the  .Appellant 
followed  her  and  that  he  was  constantly  endeavouring  to  set  her  to  go 
back  to  Lalgaon  is  a  matter  about  which  I  entertain  no  doubt,  or  that 
on  her  refusal  to  do  so  he  resolved  to  put  her  out  of  the  way  and  did 
so.  The  murder  was  a  very  cruel  and  cowardly  one  perpetrated  upon 
a  sleeping  and  defenceless  woman,  and  there  are  no  circumstances  of 
extenuation  whatever  which  would  justify  me  in  mitigating  the  extreme 
penalty  which  the  learned  Judge,  with  whom  the  assessors  agreed  in 
convicting,  passed  upon  the  appellant.  The  appeal  is  dismissed,  the  sen- 
tence confirmed,  and  I  direct  that  it  be  carried  into  execution,  and  I  further 
direct  that  the  appallant  be  taken  back  to  the  jail  from  which  he  came 
for  the  purpose  of  the  san&ence  being  carried  out. 
TYRRELL.  J.— I  concur. 

Appeal  dismissed  and  sentence  confirmed 
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11  A,  187  (F.B.)=9  A.W.N.  (1889)  13. 
NOT.  15.  FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Tyrrell,  and  Mr. 

Justice  Mahmood. 
BENCH.  

il  1. 187    gUKH  LAL  (Defendants)  v.  BHIKHI  (Plaintiff).*     [15th  November,  1888.] 

g  i  jf  N      CiviT Procedure  Code,  ss.  18,  373 — Dismissal  of  suit— Decree  ccntaining  clause  stating 
that  a  fresh  suit  might  be  instituted  as  to  a  'part  of  the   subject-matter — Res  judicata. 

(1889)  13.       | 

A  suit  for  possession  of  immoveable  property  was  wholly  dismissed,  on  the 
ground  that  the  plaintiff  had  not  made  out  his  title  to  the  whole  of  the  property 
claimed,  though  be  had  proved  title  to  a  one-third  sb»re  of  such  property.  The 
decree  included  an  order  in  these  terms: — "This  order  will  not  prevent  the 
plaintiff  from  instituting  a  suit  for  possession  of  the  one-third  interest  of 
Mussammat  Laohminia  in  the  fields  specified  in  the  deed  of  sale,"  upon  which 
"the  suit  wae  based.  No  appeal  was  preferred  from  this  dearee.  Subsequently  tho 
plaintiff  brought  another  [183]  suit  upon  the  same  title  to  recover  possession 
of  the  one-third  share  referred  to  in  the  order  just  quoted. 

Beld  by  the  Full  Bench  that  the  Court  in  the  former  suit  bad  no  power  to 
include  in  its  decree  of  dismissal  any  such  reservation  or  order  ;  that  the  fact  that 
the  decree  was  not  appealed  against  did  not  give  the  order  contained  in  it,  wbich 
was  an  absolute  nullity,  any  effete  ;  that  as  in  the  former  suit  the  plaintiff  could 
have  obtained  a  decree  for  the  one-third  share  now  claimed,  and  the  whole 
of  tbe  claim  in  that  suit  was  dismissed,  the  decree  in  that  suit  was  a  decision 
within  s.  13  of  tbe  Civil  Procedure  Code;  and  the  present  suit  was  consequently 
barred  as  res  jndicata.  Kudrat  v.  Dinu  (1),  Ganesh  Bai  v.  Ealka  Prasad  (2), 
Salig  Bam  Pathak  v.  Tirbhawam  Pathak  (3)  and  Muhammad  Salim  v.  Nabian 
Bibi  (4),  explained. 

[R.,  6  Bom.  L.R.  594  (598,  599) ;  D.,  17  C.  398  (409,  410).] 

THIS  was  a  reference  to  the  Full  Bench  of  an  appeal  which  originally 
came  for  hearing  before  Mahmood.  J.  The  facts  are  sufficiently  stated  in 
the  judgment  of  Edge,  C.  J. 

Mr.  Niblett,  for  the  appellant. 

Mr.  Simeon,  for  the  respondent. 

JUDGMENTS. 

EDGE,  C.  J. — The  plaintiff  in  this  case  brought  an  action  to  recover 
certain  plots  of  land.  He  was  mat  by  tbe  defence  of  res  judicata.  That 
defence  arose  in  this  way.  The  present  plaintiff  had  previously  brought 
an  action  against  these  defendants  for  6  bigbas  odd  of  land,  the  title 
alleged  by  him  being  a  sale-deed  from  one  Musammat  Lachminia.  In  that 
action  the  Munsif  had  held  that  tbe  plaintiff  had  not  made  out  his  title  to 
the  whole  of  the  land  claimed,  although  he  had  proved  title  to  a  one-third 
share  of  the  land  then  in  suit.  He  dismissed  the  action,  but  included  in 
his  decree  an  order  in  these  terms  : — 

"  This  order  will  not  prevent  the  plaintiff  from  instituting  a  suit  for 
possession  of  the  one-third  interest  of  Musammat  Lachminia  in  the  fields 
specified  in  the  deed  of  sale,  dated  18th  February,  1884." 

That  decree  was  not  appealed  from  ;  and  subsequently  the  present 
action  was  brought  for  that  one-third  interest  of  Musammat  Lachminia 
which  was  referred  to  in  the  decree  of  tbe  Munsif  in  the  previous  case. 
The  Subordinate  Judge  on  appeal  in  this  case  held  [189]  that  s.  13  of  the 
Code  of  Civil  Procedure  did  not  apply.  From  his  decree  the  defendants 


*  Second  Appeal,  No.  1266  of  1887. 
(1)9  A,  155.        (2)  5  A.  595.        (3)  5  A.W.N.  (1885),  171.        (4)  8  A.  282. 
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appealed.     16  is   nofc    contended   on    behalf  of  the  respondent  here,  the       1888 
plaintiff,  that  this  order  was  one  made  under  s.  373  of  the  Code  of  Civil     Nov.  15. 
Procedure.     Indeed,  it  oould  not  be  contended  that  s.  373  could  not  apply, 
inasmuch  as  no  application  was  made  in  the  prior  suit  by  the  plaintiff  for      FULL 
liberty  to  withdraw  from  or  abandon  any  portion  of  his  claim.     Further,     BENCH, 
the  decree  in  the  prior  suit  was  one  of  dismissal  and  not  in  the  nature  of        T^87 
an  order  allowing   the  plaintiff  to  withdraw  or  abandon  his   claim  with  ' 

leave  to  bring  a  fresh  action.  9  A  wli 

It  appears  to  me  that  the  Munsif  probably  thought  that  he  could  pass  (ig89)  13.' 
a  decree  which  would  operate  as  a  non-suit  did  formerly  in  an  English 
Court.  It  has  been  decided  by  the  Privy  Council,  and  we,  of  course, 
followed  that  decision  in  the  oase  of  Banwari  Das  v.  Muhammad  Mashiat(L)t 
that  there  is  no  power  in  any  Court  in  India  to  pass  a  decree  in  the 
nature  of  a  non-suit. 

It  has  been  contended  on  behalf  of  the  respondent  that  I  have  already 
decided  that  where  a  reservation,  such  as  there  is  her.),  appears  in  a 
decree,  that  reservation  enables  the  then  unsuccessful  pa  ~jy  to  maintain 
a  fresh  suit.  That  contention  is  based  on  the  following  passage  in  my 
judgment  in  Kudrat  v.  Dinu  (2) : — "  The  Munsif  in  dismissing  the  suit  did 
not  reserve  to  the  respondents  the  right  to  bring  a  fresh  action."  It  is 
contended  that  that  passage  means  that  if  the  Munsif,  while  dismissing 
the  suit,  had  reserved  to  the  respondents  the  right  to  bring  a  fresh  suit, 
the  respondents  would  have  been  entitled  to  maintain  such  an  action.  The 
passage  to  which  I  have  referred  was  an  answer  to  one  of  the  arguments 
put  before  us  in  that  case,  namely,  that  the  judgment  or  decree  in  that 
case  did  include  such  a  reservation  :  and  the  passage  above  quoted  waa 
merely  intended  as  a  negation  of  that  suggestion,  and  not  as  throwing  out 
any  suggestion  that  if  such  a  reservation  had  been  made,  it  would  have 
had  any  effect  in  law.  The  Munsif  here  had,  in  the  first  case,  no  power  to 
make  any  such  reservation  or  order  as  appears  in  his  decree.  His  including 
that  order  in  his  decree  was  [l90]  in  excess  of  any  powers  which  any 
Judge  in  India  has  ;  and  that  portion  of  the  decree,  although  not  appealed 
against;,  might  ba  treated,  in  my  opinion,  as  an  absolute  nullity.  The  Mun- 
sif could  not  by  the  insertion  of  such  words  in  his  decree  create  in  India  a 
decree  of  non-suit  which  is  not  provided  for  by  law,  and  which  the  Privy 
Council  haa  expressly  ruled  does  not  exist  in  India. 

Consequently,  I  am  opinion  that  the  fact  that  that  decree  was  not 
appealed  against,  does  nob  give  that  order  contained  in  it  any  effect. 

The  only  other  point  raised  on  behalf  of  the  respondent  is,  whether 
this  was  a  case  falling  within  s.  13.  In  the  former  case,  as  I  have  said, 
the  plaintiff  sued  for  6  bighas  odd  of  land  on  the  same  tifcie  as  that  upon 
which  he  comes  into  Court  to-day.  In  that  former  suit  he  could  have 
obtained,  if  the  Munsif  had  decided  rightly  in  law,  a  decree  for  the  one- 
third  interest  to  which  he  had  established  his  right.  So  that  in  fact  the 
relief  regarding  the  one-third  interest  was  a  relief  which  he  could  have 
obtained  in  the  former  suit,  exactly  upon  the  same  title  upon  which  he  has 
brought  his  present  suit.  Because  the  Munsi'f  wrongly  dismissed  bis  whole 
claim  instead  of  granting  him  relief  in  respect  of  the  one-third  interest  to 
which  he  was  entitled,  it  does  not  render  the  decision  in  the  former  case 
any  the  less  a  decision  coming  within  s.  13  of  the  Civil  Procedure  Code. 

-I  am  of  opinion,  therefore,  that   this   appeal    should  be  allowed  with 

(1)  9  A   690.  (2)  9  A.  155. 
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1888       coats,  and  the  judgment  and  the  decree  of  the  Court  below  being  reversed 
Nov   15.     fcne  suit  should  stand  dismissed  with  costs  in  all  Courts. 

TYRRELL,  J.. — I  understand  that  the  reason  for  this  reference  is  to  be 
FOLL       found  in  the  last  paragraph  of   my   brother    Mahmood'a  order  of  the  30bh 
BENCH.     July,  1888,  where  he  says  : — "  The  earliest  ruling  is  Ganesh  Rai  v.  Kalka 
Prasad  (1),  which  was   dissented  from    by    Oldfield,   J.,    in    Salig   Ram 
11  A.  187    pathak  v.  Tirbhawan  Pathak  (2),  and  I  concurred  in  his  judgment.     For 
(F.8.)-      ^  aeoon^  tjme  tnat  ruling  was  [191]  dissented  from  by  me  in  Muhammad 
9  A.W.N,     Saiim  v.  Nabian  Bibi  (3)  &n&   Olfield,   J.,  concurred   with   me.     The  last 
(1889)  13.    case  jg  Kudrat  v>  £)inu  (4)    in   which    the   learned  Chief  Justice  made  no 
reference  in  his  judgment   to  the  earlier   rulings,  but  my  brother  Tyrrell 
in  explaining  his  ruling  in  Ganesh  Rai  v.  Kalka  Prasad  (1)  seemed  to  think 
that  Oldfield,  J.,  and  myself  had  misunderstood  its  effect  when  we  dissent- 
ed from  it." 

I  endeavoured  in  my  judgment  in  Kudrat  v.  Dinu  (4)  to  explain  how 
the  case  of  Ganesh  Rai  v.  Kalka  Prasad  (1)  differed  essentially  and  also  in 
its  particulars  from  the  case  of  Sahg  Ram  Pathak  v.  Tirbhawan  Pathak  (2) 
and  of  Muhammad  Salim  v.  Nebian  Bibi  (3).  I  pointed  out  that  in 
respect  of  Ganseh  Rai  v.  Kalka  Prasad  (1)  the  Courb  in  the  previous  action 
which  was  pleaded  in  bar  under  a.  13,  Civil  Procedure  Code,  had  heard  the 
parties,  bad  framed  issues,  had  taken  evidence  and  proceeded  to  decree 
under  Chapter  17  of  the  Civil  Procedure  Code.  I  said  : — "I  fully  concur, 
and  would  only  add  that  this  suit  is  exactly  similar  to  Ganesh  Rai  v. 
Kalka  Prasad  (1).  The  ruling  in  that  case  has  baen  questioned  subsequent- 
ly by  Mr.  Justice  Mahmood — Muhammad  Salim  v.  Nabian  Bibi  (3) — who 
dissented  from  the  law  as  laid  down  therein.  But  the  learned  Judge  did. 
not  discern  that  the  case  of  Ganesh  Rai  v.  Kalka  Prasad  (1)  wa3  es- 
sentially distinguished  from  the  three  cases  he  had  to  determine.  In  Ga- 
nesh Rai  v.  Kalka  Prasad  (1)  the  Court  had  heard  the  parties,  framed 
issues  after  taking  evidence  and  proceeded  to  judgment.  In  the  cases  before 
Mahmood,  J.,  the  plaintiff  was  non-suited  on  the  preliminary  ground  of 
misjoinder." 

I  may  add  now  that  the  judgment  in  Ganesh  Rai  v.  Kalka  Prasad  (1) 
was  against  the  plaintiff  on  this  ground.  The  Munsif  found  that  his  title 
was  contained  in  a  sale-certificate.  The  Munsif  thought  that  this^  being 
so,  the  plaintiff  was  disqualified  from  proving  his  titlo  aliunde  :  and 
holding  chat  the  sab- certificate  was  one  of  those  documents  which  could 
not  be  received  in  evidence  after  the  filing  of  the  plaint,  he  dismissed  the 
plaintiff's  suit  for  want  of  evidence  and  decreed  accordingly  under  Chapter 
17  of  the  Civil  [192]  Procedure  Code.  Now  in  the  case  of  Salig  Ram 
Pathak  v.  Tnbhawan  Pathak  (2/  my  brother  Oldfield  in  his  judgment 
stated  that  the  previous  "  suit  was  dismissed  on  a  preliminary  and 
technical  point,  and  there  was  no  hearing  or  decision  of  the  matter  in 
issue  in  that  suit,  nor  indeed  was  there  any  intention  on  the  part  of  the 
Court  to  hear  and  decide  it  ;  the  Court,  in  fact,  refused  to  do  so."  Tha 
report  states  that  the  defect  was  misjoinder  for  want  of  all  the  proper 
parties. 

Again  in  Muhammad  Salim  v.  Nabian  Bibi  (3)  my  brother  Mah- 
mood wrote  in  his  judgment  that  the  previous  "  suit  was  dismissed  on  the 
pround  of  misjoinder.  and  also  because  the  suit  was  undervalued,  and  the 
plaintiff  had  failed  to  pay,  within  the  time  fixed,  additional  court-fees 

(1)  5  A.   595.        (3)  5  A.  W.N.    (1885)   1T1.         (3)  8  A.  28i.         (4)  9  A.   155. 
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required  by  the  Courfc."  The  learned  Judge  further  found  that  the  suit 
had,  in  fact,  been  dismissed  under  a.  10  of  the  Court-Fees  Act.  The  case 
was  disposed  of  in  the  manner  contemplated  by  the  fourth  Chapter  of  the 
Civil  Procedure  Code.  However,  it  appears  that  at  the  hearng  of  both 
those  cases  the  ruling  contained  in  Ganesh  Rat  v.  Kalka  Prasad  (1)  was 
cited  and  relied  upon,  as  if  it  was  on  all  fours  with  the  two  other  cases. 
In  the  former  of  the  two, i.e.,  in  Salig  Bam  Pathak  v.  Tirbhawan  Pathak  (2) 
my  brother  Oldfield  said  :  "  I  am  unable  to  concur  in  the  opinion 
expressed  by  the  learned  Judges  in  the  case  cited  by  the  Judge,  and  the 
view  I  have  taken  ia  supported  by  numerous  decisions."  In  the  other 
case,  that  is  to  say,  in  the  case  of  Muhammad  Salim  v.  Nabina  Bibi  (3) 
my  brother  Mahmood  at  the  conclusion  of  his  judgment  said  :  "  Res 
judicata  dicitur  guae  finem  controversiarum  pronuntiatione  judicis  accepit 
quod  vel  condemnatione  vel  absolutione  contingit  (Dig.  XLII,  Tit.  I,  Sec.  I), 
The  case  of  Ganesh  Rat  v.  Kalka  Pmsad  (1)  already  referred  to  ignores  this 
fundamental  principle  of  law  ;  and  this  is  a  not  the  first  occasion  upon  which 
my  learned  brother  Oldfield  and  myself  have  expressed  our  dissent  from 
that  ruling,  and  we  did  so  before  in  a  case — Salig  Ram  v.  Tirbhatuan 
Pathak  (2),  in  which  the  point  for  the  determination  was  very  similar  to 
this  case." 

[193]  As  I  have  pointed  out  above,  it  has  hitherto  seemed  to  me  and 
it  still  seems  to  me  that  there  is  no  similarity  between  those  cases.  But 
it  is  possible  that  the  learned  Judges  in  quesdon  were  misled  by  the 
reporting  of  the  facts  of  the  case  of  Ganesh  Rai  v.  Kalka  Prasad  (1). 
The  report  represents  in  that  case  that  the  Munsif  "  dismissed  it  on  the 
23rd  May,  1881,  in  the  form  in  which  it  was  brought  (ba  haisiyat  mau- 
juda),  on  the  ground  that  the  plaintiff  had  not  filed  his  certificate  of  sale 
with  the  plaint."  This  is  an  insufficient,  if  not  an  incorrect,  description 
of  the  case  of  Ganesh  Rai  v.  Kalka  Prasad  (1).  I  have  now  endeavoured 
again  to  explain  why  I  have  thought  this  last- mentioned  case  was  not  on  all 
fours  with  cases  before  my  brother  Mahmood,  but  essentially  distin- 
guishable from  them.  I  have  only  now  to  say  that  I  entirely  concur 
with  tha  judgment  and  the  order  of  the  learned  Chief  Justice. 

MAHMOOD,  J. — The  facts  of  this  case  are  fully  stated  in  my  order  of 
reference  of  the  30th  July,  1888,  which  I  passed  after  obtaining  the 
learned  Chief  Justice's  permission  to  refer  this  case,  which  I  may  call  a 
very  simple  case,  to  a  Bench  of  more  than  two  Judges.  It  was  by  an 
order  of  the  learned  Chief  Justice  that  the  case  was  laid  before  this 
Bench.  1  confess  frankly  that  I  should  not  have  passed  that  order  without 
much  greater  hesitation  than  I  have  bad,  because  throughout  the  whole 
argument  that  was  addressed  to  me  by  the  learned  pleaders  of  the  parties, 
I  regarded  the  question  raised  as  a  simple  question  which  was  an  elemen- 
tary proposition  of  law,  after  the  numerous  amount  of  case-authority  that 
existed  on  the  point.  That  question  has  been  mentioned  by  the  learned 
Chief  Justice,  and  I  have  only  to  add  that  I  agree  in  the  conclusions 
arrived  at  by  him. 

But  the  only  justification  which  I  could  have  had  to  take  up  the  time 
of  three  Judges,  can  be  best  explained  by  saying  that  I  am  glad  to  find 
that  my  brother  Tyrrell  has  now  pointed  out  that  the  report  of  the  case 
of  Ganesh  Rai  v.  Kalka  Prasad  (1)  misled  not  only  me  for  the  first  time, 
but  our  late  colleague  Oldfield,  J.,  in  the  case  of  Salig  Ram  v.  Tirbhawan  (2) 
and  also  misled  both  him  and  me  in  a  second  [194]  case.  Further 
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1888       I  may  be  allowed  to  observe  that  similar  was  the  difficulty  which  arose  in 

Nor.  15.     the  case  of  Kudrat  v.  Dinu  (1).     If  I  could  have  understood  those  rulings 

in  the  sense  in  which  my  learned  brother  has  now    explained    them,   I 

FULL      should  not  have  considered  it  necessary  to  entertain  an  apprehension  that 

BENCH,    there  was  any  conflict  of  opinion  in  this  Court  upon  the  question    of  law 

dwelt  upon  and  decided  by  me  in  Muhammad  Salim  v.  Nabian  Bibi  (2). 

11  A.  Iflf    «po  tn0ge  views  I  still  adhere,  and  if  the  smallest  disagreement  existed  upon 

(F.  B.)=«     fcne  Bench  in  this  case,  I  should  have  considered  it  my  duty  to  show  more 

9  A.W.N.    Oieariy  that  where  an  issue  has   been  raised   and   evidence  received   and 

(1889)  13.    adjudication  arrived  at,  the  suit  does  become  a  res  judicata,  and  Muhammad 

Salim  v.  Nabian  Bibi  (2)  is  not  opposed  to  that  view.     It  would  be  simple 

expenditure  of  time  to  consider  the  matter  further,   because  I   concur  in 

the  learned  Chief  Justice's  judgment  in  the  case  of  Kudrat  v.  Dinu  (1),  and 

I  concur  in  the  view  which  he  has  expressed  in  this  case. 

I  may,  however,  add  for  the  sake  of  further  accuracy  and  of  the  impor- 
tance to  be  attached  to  head-notes,  that  the  head-note  in  Muhammad 
Salim  v.  Nabian  Bibi  (2)  represents  me  as  holding  that  the  words  "  ba 
haisiyat  maujuda  "  must  be  taken  as  amounting  to  a  permission  to  the 
plaintiff  to  bring  another  suit,  within  the  meaning  of  s.  373,  Civil  Procedure 
Code.  The  note  goes  beyond  what  I  said  in  any  portion  of  my  judgment 
in  that  case.  Appeal  allowed. 


11  A.  194  (P.B.)  9  =  A.W.N.  (1889)  30  =  13  Ind.  Jur.  347. 
FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Tyrrell  and 
Mr.  Justice  Mahmood. 


JANKI  (Plaintiff)  v.  NAUD  EAM  AND  ANOTHER  (Defendants}.* 
[7th  December,  1888.] 

Hindu  law—  Joint  Hindu  family — Hindu  widow— Maintenance—  Suit  O.v  sister-in-law 
agaimt  brother-in-law— Death  of  plaintiff's  husband  prior  to  his  father's  death  and 
therefore  before  devolution  of  father's  self -acquired  estate— "  Ancestral  property  "- 
Legal  obligation  of  heir  to  fulfil  moral  obligations  of  last  froprietor. 

In  a  Hindu  family  governed  by  the  Mitakshara  law,  and  living  joint  in  food 
and  worship  there  was  no  joint  or  ancestral  property,  but  the  father  possessed 
certain  [195]  teparate  and  self-acquired  property.  He  had  two  sons,  one  of  whom 
predeceased  him,  leaving  a  widow.  He  died  intestate,  leaving  a  son  and  a  widow. 
The  widow  of  the  son  who  had  predeceased  bia  father,  was,  at  the  time  of  her 
husband's  death,  a  minor  ;  she  had  never  cohabited  with  him  or  resided  with  his 
family  or  received  from  them  any  maintenance,  but  had  always  resided  with  and 
been  maintained  by  her- own  father.  After  her  father-in-law's  death,  bhe  sued 
her  brother-in-law  and  her  father-in-law's  widow  for  maintenance,  which  elje 
claimed  to  have  chargedaupon  the  immoveable  property  which  had  belonged  to 
the  father-in-law  during  his  lifetime,  and  which  was  now  in  the  hands  of  the. 
defendants. 

Held  (MAHMOOD,  J.,  expressing  no  opinion  on  this  point)  that  the  property  in 
suit,  though  inherited  by  the  defendants,  could  not,  so  far  as  the  plaintiff's  rights 
were  concerned,  be  correctly  described  as  "ancestral  property"  in  the  defendants 
h»nds  from  which  she  would  be  entitled  to  maintenance  ;  inasmuch  aa.  during 
the  father'^  lifetime,  it  was  not  in  any  sense  ancestral,  and  the  sons  had  no  co- 
parcenary interest  in  it,  but  merely  the  contingent  interest  of  taking  it  on  their 
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father's  death  intestate,  and,  in  the  case  of  the  plaintiff's  husband,  snob  interest,         1888 
by  reason  of  his  predeceasing  his  father,  never  beoama  vested.     Adkibai  v.  Cur- 
sartdas  Nathu  (1)  ;  dissented  from    on    this  point.    Savitribaiv.  Luximibai  (2),       1JBC>  ** 
referred  to. 

"LjVpT  T    T 

Held,  however,  that  the  father  was  under  a  moral,  though  not  a  legal,  obliga- 
tion noc  only  to  maintain  his  widowed  dsaghter-in-law  during  his  lifetime,  but  BENCH. 

also  tc  make  provision  out  of  his  self-acquired  property  for  her  maintenance  after         

his  death;  and  that  such  moral  obligation  in  the  father   became   by  reason  of  his     ii  A.  194 
self-acquired  property  having  come  by  inheritance  Into  the  hands  of  his  surviving      (F.B.)  — 
son,  a  legal  obligation  enforceable  by  suit  against  that  son  (who  took  the  estate     g  4  ^y  jj 
not  for  his  own  benefit  but  for  the  spiritual  benefit  of  the   last   proprietor)  and    HaBQ.  qO  — 
against  the  property  in  question.     Adhibai  v.  Cursandas  Nathu  (1),  Oanga  Bat  '' 
v.  Si'.a   Earn   (3)  Kalu  v.  Kashibai  (4),  Rhetranani  Dasi  v.  Kashinath  Das  (5),  13  Ind.  Joe. 
Ryjjomoney  Dossee  v.    Shibchunder   Mitllick   (6)    and    Tulsha  v.  Gopat  aai  (7)         817. 
referred  to. 

Per  MAHMOOD,  J. — There  is  no  difference  between  the  Mitaksbara  and  the 
Bengal  Schools  of  Hindu  law  regarding  the  principle  that  the  right  of  inheritance 
is  based  on  the  spiritual  benefits  which  the  heir;  by  taking  the  estate,  renders  to 
the  soul  of  the  deceased  proprietor.  There  is  a  difference  between  the  two  schools 
only  on  a  matter  cf  detail  relating  to  questions  of  preference  between  various 
competing  classes  cf  heirs. 

tF.,   23   B.  608  (609)  ;  22  C.  410  (417) ;  22  M.  305  (307)  :  29  C.  557  (563,  569)  ;  5  C.W. 
N.  549  (557)  ;  Appr  &  F.,  17  0.  373  (377;  ;  R.,  12  A.  558  (564).] 

THE  facts  of  this  casa  are  fully  stated  in  the  judgment  of  the  Court. 

Pandit  Sundar  Lalt  for  the  appellant. 

[196]  Munshi  Madho  Prasad,  for  the  respondents. 

JUDGMENT. 

EDGE,  G.  J.,  and  TYRRELL,  J. — Musammat  Janki,  the  appellant 
here  and  plaintiff  in  the  action,  is  the  widow  of  one  Ghasi  Bam,  who, 
whilst  >et  a,  minor,  died  in  the  lifetime  of  his  father  Khiali  Ram.  The 
defendants-respondents,  here,  are  Nand  Bam,  the  sole  surviving  son  of 
Kbiali  Bam,  and  Musammat  Bukku,  Khiali  Barn's  widow.  The 
plaintiff  sought  by  her  action  a  decree  for  maintenance  and  to  have 
that  maintenance  charged  upon  imrnoveable  property  whfch  she  alleged 
belonged  to  KhiaJi  Bam  in  his  lifetime  and  to  be  now  in  the  hands  of 
the  defendants.  Several  questions  were  raised  by  the  written  statement 
of  the  defendants.  For.  the  purposes  of  this  second  appaal  it  is  only 
necessary  to  refer  to  two  of  them.  It  was  alleged  that  the  plaintiff  had 
left  Khiali  Barn's  home  and  had  since  been  supported  by  her  own  father. 
It  was  also  alleged  that  some  of  the  property  in  question  had  been 
purchased  by  Khiali  Bam  and  Musammat  Bukku  out  of  moneys  acquired 
by  trade,  and  that  other  portions  of  it  had  been  acquired  by  Musammat 
Bukku  with  her  own  moneys.  The  Munsif  of  Amroha  by  his  decree  of  the 
26th  November,  1886,  dismissed  the  claim  with  costs.  On  appeal  the  Sub- 
ordinate Judge  of  Moradabad  found  that  the  plaintiff  had  been  mar- 
ried to  Ghasi  Bam  :  that  Ghasi  Bam  had  died  whilst  she  was  yet  a  minor; 
that  the  gauna  ceremony  of  the  plaintiff  had  not  been  performed  ;  that  the 
the  plaintiff  bad  always  lived  in  the  house  of  her  own  father ;  that  she  had 
never  gone  to  the  house  of  her  father-in-law  Kbiali  Bam  or  of  Ghasi  Bam, 
her  late  husband  ;  that  the  plaintiff  bad  always  been  supported  by  her  own 
father ;  that  Kbiali  Bam  had  never  made  her  any  allowance  for  main- 
tenance ;  that  the  property  in  question  was  not  ancestral  property  of 

(1)  11.  B.  199.  (2)  2  B.  573.  <3)  1  A.  170.  (4)  7  B.  127. 

(2)  2  B.L.K.A.C.  15.  (6)  2  Hyde  103.  (7)  6  A.  632. 
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1888  Khiali  Ram,  but  had  solely  belonged  to  him,  since  whose  death  id  has 
DEC  7.  been  held  by  his  surviving  son  Nand  Earn.  The  Subordinate  Judge, 

L  '  holding  that  according  to  Hindu  law  the  plaintiff  could  nob  get  her  main- 

FCLL  tenance  charged  upon  or  settled  out  of  property  in  which  her  late  hus- 
BBNCH  band  Gbasi  Bam  had  no  right,  by  his  decree  dismissed  her  appeal  with 

costs  and  confirmed  the  decree  of  the  Munsif.  From  that  decree  of  the 

11  A.  19*  Subordinate  Judge  this  second  appeal  has  been  brought. 

[197]  As  we  read  the  findings  of  fact  of  the  Subordinate  Judge,  the 
9  A.H.N.  property  in  question  was  the  self-acquired  property  of  Khiali  Ram,  who 
(1889)80=  having  made  no  disposition  affecting  it.it  came  on  his  death  to  the 
18  Ind  Jar.  8Urvjving  8on,  the  defendant  Nand  Ram. 

It  has  not  been  suggested  that  any  property  in  which  Khiali  Ram 
had  any  interest  other  than  that  in  suit  came  to  the  hand  of  Nand  Ram. 

Mr.  Madho  Prasad,  who  appeared  before  us  for  the  respondents,  did 
not  contend  that  the  fact  that  the  plaintiff  had  always  resided  with  and 
been  supported  by  her  own  father  and  that  no  allowance  for  maintenance 
had  been  made  to  her  by  her  late  husband  or  by  Khiali  Rim,  could  under 
the  circumstances  of  this  case  of  itself  disentitle  her  to  maintain  this  suit. 

Under  these  circumstances  the  sole  question  which  we  have  to 
consider,  is  whether  the  plaintiff  can  maintain  the  suit,  having  regard  to 
the  fact  that  the  only  property  which  has  come  to  the  hands  or  into  the 
possession  of  the  defendant  N*nd  Rim  was  property  separately  or 
self-acquired  by  his  deceased  father  Khiali  -Ram. 

Pandit  Sundar  Lai  on  behalf  of  the  plaintiff  contended,  firstlv,  that 
as  Gbasi  Ram,  Khiali  Ram,  and  the  defendant  Nand  Ram  had  during 
their  joint  lives  been  members  of  joint  Hindu  family,  they  wore  co-par- 
ceners, and  that  Ghasi  Ram  had  a  co-parcenary  right  in  the  self-acquired 
property  of  his  father,  subject,  however,  to  the  liability  of  having  that 
right  defeated  by  a  disposition  by  Khiali  Ram  of  the  property,  and  as 
no  such  disposition  had  taken  place,  the  property  in  question  must  be 
regarded  as  ancestral  property  in  the  hands  of  Nand  Ram  ;  and,  secondly, 
that  whether  the  property  in  question  can  be  regarded  as  ancestral  pro- 
perty or  not,  there  was  a  moral  obligation  of  Khiali  Rim  to  maintain  and 
to  provide  for  the  future  maintenance  of  his  widowed  daughter-in-law, 
the  plaintiff,  and  that  that  obligation,  which,  so  far  as  Khiali  Ram  was 
concerned,  was  merely  a  moral  obligation,  became  a  legal  obligation  on 
the  part  of  his  surviving  son  Nand  Ram  by  reason  of  Nand  Rim's  having 
on  the  death  of  Khiali  Ram  taken  the  property  in  question  bv  inheritance. 
Mr.  Madho  Prasad,  on  behalf  of  the  defendants-respond  [198]  ents,  on 
the  other  hand,  contended  that  the  property  in  question  cannot,  so  far  as 
the  plaintiff  is  concerned,  be  considered  as  ancestral  property  in  the  hands 
of  Nand  Ram,  and  that  no  such  legal  obligation  has  arisen.  Pandit 
Svndar  Lai  for  the  plaintiff  mainly  relied  upon  the  judgment  of  Mr.  Justice 
Farran  in  Adhibai  v.  Cursandas  Nathu  (1),  and  the  cases  therein  referred 
to  in  support  of  both  of  his  contentions. 

As  we  understand  the  term  ancestral  property,  the  property  in 
question  here  might  as  regards  the  rights  of  Nand  Ram  and  his  sons 
or  descendants  if  any  inter  se  be  correctly  described  and  treated  as 
ancestral  property,  but  we  think  that  so  far  as  the  plaintiff's  rights, 
if  any,  are  concerned,  it  would  be  incorrect  to  describe  it  as  ancestral  pro- 
perty in  the  hands  of  Nand  Ram.  It  was  the  self  and  separately  acquired 

(1)  11  B.  199. 
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property  of  Khiali  Earn  over  which  he  had  an  absolute  power  of  disposition       1888 
and  in  which  his  sons  had  during  his  lifetime  no  interest   other  than  the      DEO.  7. 
contingent  interest  of  the  right  to  take  it  by  inheritance  on  his  death  in 
case  he  had  made  no  disposition  of  it.     During  the  lifetime  of  Ghasi  Bam       FULL 
and  also  during  the  lifetime  of  Khiali  Bam  the  property  in  question  was     BENCH. 
not  in  any  sense  of  the  term  as  we  understand  it  "    ancestral  property.*' 
Nor  was  it  in  our  opinion  property  in  which  tbereg  was  any  coparcenary     *'  &••  "* 
right,  and  we  fail  to  see  on  what  principle  the  plaintiff  is  entitled  to  have     (F-B. 
the  property  treated,  so  far  as  she  is  concerned,  as  ancestral  property  in    '  A.W.H. 
the-hands  of  her  brother-in-law  Nand  Bam.     In  our  opinion  the  plaintiff   U88B>  *°  = 
would  necessarily  fail  in  the  suit  if    her    right  to    the    relief  asked  for  1S  '•*•  *•*• 
depended  soley  on  the  question  as    to    whether    the    property  could  be        <***• 
regarded  so  far  as  she  is  concerned  as  "  ancestral  property  "  in  the   hands 
of  Nand  Bam. 

It  may,  we  consider,  now  be  treated  as  settled  law,  so  far  at  least 
as  these  Provinces  are  concerned,  that  a  Hindu  widow  cannot  main- 
tain a  suit  for  maintenance  against  her  father-in-law  if  he  has  no 
fund  with  the  disposal  of  which  his  son,  if  alive,  could  interfere, 
and  if  he  has  inherited  nothing  from  his  son  and  has  not  had  his 
rights  in  any  property  enlarged  by  his  son's  death,  that  her  right 
[199]  under  suoh  circumstances  as  against  her  father-in-law  to  mainte- 
nance is  one  of  moral  and  nofc  one  of  legal  obligation  enforceable  by  a  suit — 
see  Ganga  Bai  v.  Sita  Bam  (1).  Such  also  appears  from  the  judgment  of 
Sir  Charles  Sargeant,  C.  J.,  and  Mr.  Justice  Nanabhai  Haridas  in  Kalu  v. 
Kashibai  (2,1  to  be  the  law  in  Bombay.  Sir  Barnes  Peacock,  C.  J., 
Mr.  Justice  Macpheraon  and  Mr.  Justice  Norman  in  Khetramani  Dasi  v. 
Kashrnath  Das  (3)  apparently  considered  that  such  was  the  law  applicable 
in  the  High  Court  at  Calcutta. 

Under  these  circumstances  it  is  necessary  to  consider  whether  or  not- 
the  second  contention  of  Pandit  Sundar  Lai  is  well-founded.  Mr.  Justice 
Farran  in  his  judgment  in  Adhibai  v.  Cursandas  Nathu  (4)  seems  to  have 
considered  that  property  acquired  by  inheritance  was  ancestral  property. 
In  the  case  before  him  the  property  which  was  in  the  hands  of  the  defendant 
Oursandas  had  been  the  self-acquired  property  of  his  father,  who  was  the 
father-in-law,  of  the  plaintiff  Adhibai.  Mr.  Justice  Farran  at  page  208  is 
reported  to  have  said,  "In  considering  whether  a  widowed  sister-in-law  is 
entitled  to  claim  maintenance  from  her  brother-in-law,  with  whom  her 
husband  was  in  his  lifetime  joint,  the  only  question  the  Courts  ask  is,  has 
such  brother-in-law  ancestral  procerty  in  his  hands,"  and  at  page  209  he 
is  further  reported  to  have  said,  "  the  authorities  justify  me,  I  consider, 
in  holding,  as  I  do,  that  the  defendant  in  this  case  is  legally  bound  fco 
provide  the  plaintiff  with  maintenance  out  of  the  property  which  he  has 
inherited  from  his  father  Nathu  Jadowji.  "  With  the  latter  proposition 
we  agree.  Undoubtedly  in  this  case,  as  in  that  before  Mr.  Justice  Farran, 
the  widow's  husband,  her  father-in-law  and  mother-in-law  the  defendant 
had  all  been  members  of  a  joint  Hindu  family,  but  of  a  Hindu  family  in 
which  there  was  during  the  lifetime  of  her  husband  or  that  of  her  father- 
in-law  no  joint  or  ancestral  property  as  we  understand  the  terms  and  no 
property  in  which  her  husband  ever  had  any  right  or  interest  expect 
the  bare  contingent  right  of  inheritance  in  case  of  the  father  nofc 
disposing  of  the  property  and  of  the  husband  surviving  him.  We 
[200]  fail  to  see  how  that  property  which  during  the  lifetime  of  the 

(1)  1  A.  170.  (i)  7.  B.  127.  (3)  2  B.L.B.A.C.  15.  (4)  11  B.  199. 
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1888        plaintiff's  husband,  or  that  of  her  father-in-law  never  was  joint  or  ancestral 

DBO.  7.      property  became,  so  far  as  the  plaintiff  was  concerned,   ancestral  property 

on  the  death  of  her  father-in-law,  which  was  subsequent  to  that    of  her 

FULL      husband.     The  plaintiff's  husband  never  had  any  share,  nor  any  vested  in- 

BBNCD.     terest  in  any  share  in  the  property  which  came  to  the  defendant's  hand  ;  he 
was  simply  during  his  lifetime  a  member  of  joint  Hindu  family  in  which 

11  1.  19i     there  was  no  joint   or  ancestral   property;  his  death  prior  to  that  of  his 
IF.B.)=     father,  as  the  result  showed  ,  prevented  his  obtaining  any  vested  right  or 

9  A.W.N.  interest  in  the  property  ;  he  had  not  been  excluded  from  any  share  in  the 
(1889) =30  property,  and  at  the  time  of  his  death  had  not,  nor  had  the  plaintiff,  any 
13  Ind.  Jar.  right  of  maintenance  out  of  the  property. 

M7t  We  do  not  infer  from  the  judgments  referred   to  in  page  208  of  the 

report  of  Mr.  Justice  Farran's  judgment,  that  Sir  Michael  Westropp.  G.  J., 
Norman,  C.  J.,  or  Sir  Barnes  Peacock,  C.  J.,  would  have  considered  that 
the  property  in  question  could,  so  far  as  the  plaintiff  is  concerned,  be 
described  as  "ancestral  property." 

In  the  case  of  Savitribai  v.  Luxmibai  (1)  according  to  the  report 
of  the  judgment  delivered  by  Sir  Michael  Westropp,  C.  J.,  that  learned 
Judge  in  giving  his  reasons  for  holding  that  the  plaintiff's  snit  before  him 
must  fail,  appeared  to  have  distinguished  between  ancestral  estate  and 
estate  of  the  plaintiff's  husband  or  his  father.  He  stated  the  second 
reason  why  the  plaintiff's  euit  must  fail  as  follows : — "  because  at  the 
time  of  the  institution  of  the  plaintiff's  suit,  there  was  not,  in  the 
possession  or  subject  to  the  disposition  of  Sadasiv  any  ancestral  estate,  or 
estate  of  the  plaintiff's  husband  or  his  father." 

We  are,  however,  of  opinion  that  there  was  a  moral  obligation  on 
Khiali  Bam  not  only  to  maintain  his  widowed  daughter-in-law  during  his 
lifetime,  but  also,  as  he  had  self-acquired  property  which  he  could  have 
made  available  for  a  provision  for  her  future  maintenance,  to  maka  such 
provision  for  her  maintenance  after  his  death,  and  that  such  moral  obli- 
gation in  Khiali  Bam  became  by  reason  of  the  [201}  self-acquired  property 
of  Khiali  Lam  having  come  by  right  of  inheritance  into  the  bands  of 
Nand  Bam,  a  legal  obligation  enforceable  by  suit  against;  the  defendant 
Nand  Bam  and  the  property  in  question.  Chief  Justice  Norman  consi- 
dered that  a  Hindu  heir  takes  property  subject  to  legal  obligation  of 
maintaining  persons  "  whom  the  deceased  proprietor  was  morally  bound 
to  maintain "  (see  his  judgment  in  Rajjomoney  Dossee  v.  Shibchunder 
Mullick  (2).  It  is  true  that  the  passage  in  his  judgment  to  which  we 
refer  was  merely  obiter,  and  further  that  the  authorities  which  he  quotes 
do  not,  so  far  as  we  understand  them,  go  quite  so  far.  In  referring  to  that 
case  Sir  Barnes  Peacock,  0.  J.,  in  his  judgment  in  Khetramani  Dasi  v. 
Kashinath  Das  (3)  says,  "The  rule  laid  down  in  Rajjomoney  Dossee  v. 
Shibchundur  Mullick  (2)  namely,  that  the  maintenance  of  a  son's  widow 
is  a  mere  moral  duty  on  the  part  of  her  father-in-law  and  that  the  case 
is  distinguishable  from  those  in  which  an  heir  takes  property  subject  to 
the  obligation  of  maintaining  persons  who  are  excluded  from  inheritance 
or  those  whom  the  deceased  proprietor  was  morally  bound  to  maintain, 
appears  to  me  to  be  correct.  The  obligation  of  an  heir  to  provide  out  of  the 
estate  which  descends  to  him,  maintenance  for  certain  persons  whom  the 
ancestor  was  legally  or  morally  bound  to  maintain  is  a  legal  as  well  as  a 
moral  obligation,  for  the  estate  is  inherited  subject  to  the  obligation  of 

(1)  2  B.  573.  (2)  !i  Hyde.  103,  (3)  2  B.  L.  B.  A.  C.  at  p.  34. 
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providing  snob  maintenance.  "     This  also  was    apparently,  so  far   as  this       1888 
particular  point  is  concerned,  merely  an  obitur  dictum,  and  we  infer  from  the      DEC.  T 
passage  in  his  judgment  which  we  shall  immediately  quote  that  Sir  Barnes 
Peacock  had  some  doubt  as  to  whether  the  proposition  had  not  been  too       FULL 
broadly  stated  by  him.  BENCH. 

The  passage  we  refer  to  is  to  be  found  at  page  35  of  the  report  and  is 
as  follows  : — "  If  a  son  takes  his  father's  estate,  or  a  widow  her  husband's     **  *•  19* 
estate  by  inheritance,  it  is  only  reasonable  that  they  should  be  held  legally     Jf'5^« 
liable  to  do  what  the    father   or  husband  was  morally  liable  to  do,    and       *'    '    ' 
which  it  is   to  be  presumed  he  would  have  done  out   of  the  estate  if    he 
had  lived  ;  but  I  am  not  sure  that  even  in  such  cases  the  legal  liability  is        °7_        ' 
carried  to  that  extent.  " 

[202]  The  reason  why  Sir  Barnes  Peacock  considered  that  such  legal 
obligation  in  the  case  of  a  widow  arose  appears  in  tba  following  passage 
which  we  quote  from  page  35  of  the  report  of  his  judgment: — "The 
maintenance  of  a  widow  being  a  moral  obligation  on  the  late  proprietor, 
the  son  who  inherits  takes  the  estate  not  for  his  own  benefit  but  for  the 
spiritual  benefit  of  the  late  proprietor,  and  he  ought  to  perform  the  obli- 
gation of  maintaining  the  widow."  This  view  of  the  law  seems  to  us  to 
be  equitable  and  according  to  good  conscience  and  to  be  one  which,  we 
may  apply  in  these  Provinces. 

In  saying  this  we  do  not  overlook  the  fact  that  the  Mitaksbara  is  the 
ruling  authority  in  these  Provinces  and  that  "propinquity,  according  to 
the  Mitakshara,  is  the  ruling  law  of  inheritance.  The  propinquity  is 
consanguineous,  according  to  Visvesvara  Bhatta  and  Balam  Bhatta,  two 
eminent  commentators  of  the  Mitakshara,  and  it  is  measured,  says  Mitra 
Misra,  the  great  expounder  of  the  Benares  school,  by  the  spiritual  benefits 
conferred  on  the  deceased  proprietor.  Spiritual  benefits,  says  the  author 
of  the  Viramitrodaya,  furnish  the  great  test  of  consanguineous  propinquity. 
Spiritual  benefits,  be  adds,  cannot  create  the  heritable  right,  it  is  true  ;  but 
it  determines  with  precision  the  preferable  right  of  gotrajas  and  other 
boil's,  where  there  is  more  than  one  claimant  to  the  heritage."  The 
passage  which  we  have  just  quoted  is  from  the  Tagore  Law  Lectures  of 
1880  at  pages  647  and  648. 

The  case  under  consideration  appears  to  us  to  be  analogous  to  that 
in  which  a  son  who  has  inherited  property  from  his  father  is  bousd  to 
carry  out  what  his  father  has  promised  for  religious  purposes  (Katyayana, 
I  Dig.  229,  Mayne  on  Hindu  Law  and  Usage,  para.  276,  3rd  ed.)  and  to 
the  liability  of  a  brother  who  had  assets  from  his  father  in  his  hands  to 
provide  for  the  marriage  expenses  of  his  sister.  We  are  not  aware  that  it 
has  ever  bee.n  decided  that  the  obligation  of  a  father  to  provide  for  the 
marriage  expenses  of  his  daughter  is  higher  than  a  moral  obligation. 
On  this  question  of  marriage  expenses  we  refer  to  Colebrooke's  Digest, 
[203]  Volume  2,  paras.  121, 125  and  420,  and  to  Tulshav.  Goapl  Bai  (1). 
We  are  of  opinion  that  this  appeal  should  be  allowed,  the  decree  of  the 
Subordinate  Judge  set  aside,  and  the  case  remanded  under  s.  562  of  the 
Code  of  Civil  Procedure  to  the  lower  appellate  Court  to  be  disposed  of 
on  the  merits  according  to  law.  We  are  also  of  opinion  that  the  costs 
should  abide  the  result. 

MAHMOOD,  J. — I  am  of  the  same  opinion.  The  facts  of  this  case, 
are  simple,  but  the  -question  of  law  which  they  raise  is  important,  and 
not  free  from  difficulty. 

(1)  6  A.  632. 
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The  following  table  shows  the  relative  position  of  the  parties  : — 


Kbiali  Bam. 

I 


I 
Ghasi. 


Musst.  Rukku. 
(widow,  deft.) 


Janki. 
(widow,  plff.J. 


Nand  Ram. 
(Deft.) 


The  property  to  which  the  litigation  relates  has  been  found  by  the 
Courts  below  to  be  the  self- acquired  property  of  Khiali  Ram,  a  Hindu  of 
the  Vaishya  caste,  whose  inheritance  is  admittedly  governed  by  the  rules 
of  the  Mitakshara  law.  It  has  further  been  admitted  by  the  learned 
pleaders  of  the  parties  that  the  family  resided  together  as  a  joint  Hindu, 
family. 

During  his  nonage  Ghasi  was  married  to  the  plaintiff  Musammat 
Janki,  who  was  herself  a  minor  at  the  time,  and  it  has  been  found  that 
"the  fiauna  ceremony  of  the  plaintiff  was  not  even  performed"  when  Ghasi 
died  during  the  lifetime  of  bis  father,  mother  and  brother.  It  must,  there" 
fore,  be  taken  as  a  finding  of  fact  that  the  plaintiff  never  cohabited  with 
her  husband  as  man  and  wife,  and  that  her  position  is  now  that  of  a 
virgfn  widow. 

Kbiali  Ram  died  about  nine  months  before  the  suit,  leaving  a  son 
Nand  Ram  and  a  widow  Mussamat  Rukku,  both  whom  are  defendants 
to  this  action. 

The  action  was  brought  by  Muasammat  Janki  for  recovery  of 
Rs.  800  per  mensem  as  maintenance  from  the  1st  August,  1886, 
[204]  as  a  charge  upon  certain  moveableand  immoveable  properties  men- 
tioned in  the  plaint  as  forming  the  estate  of  the  deceased  Khiali  Ram 
inherited  by  the  defendant  Nand  Ram  and  now  in  bis  hands. 

The  suit  was  resisted  upon  various  grounds  which  need  not  be  stated 
lor  the  purposes  of  this  appeal,  beyond  the  solitary  ground  upon  which 
the  lower  appellate  Court  has  concurred  with  the  first  Court  in  dismissing 
the  suit. 

That  ground  is  that  the  plaintiff's  husband  Ghasi  having  predeceased 
his  father  Khiali,  inherited  nothing,  and  the  property  being  the  self- 
acquired  property  of  Khiali,  it  devolved  by  inheritance  upon  his  surviving 
son  Nand  Ram,  unencumbered  with  any  such  charge  of  the  plaintiff's 
maintenance  as  she  claimed  in  the  suit. 

In  suport  of  this  second  appeal  it  has  been  argued  that  the  view 
adopted  by  the  lower  Courts  proceeds  upon  a  misapprehension  of  the 
Hindu  law, and  that  the  plaintiff-appellant's  claim  should  have  been  decreed. 
In  maintaining  this  proposition  Pandit  Sundar  Lai  for  the  arioellant  has 
contended  that  although  the  property  in  the  hands  of  Khiali  was  self- 
acquired,  and  as  such  free  from  any  legal  liability  to  the  maintenance  of. 
the  plaintiff,  it  became  ancestral  property  ur.on  the  death  of  Khiali,  and 
must  be  regarded  as  such  in  the  hands  of  Nand  Ram  defendant  for 
purposes  of  this  suit,  and  that  the  property  is  therefore  subject  to  the 
charge  of  the  plaintiff's  maintenance  as  claimed.  In  support  of  this 
contention  the  ruling  of  the  Bombay  High  Court  in  Adhibai  v.  Cursandas 
Nathu  (l)  has  been  cited.  In  that  case  Farran,  J.,  relying  upon  some 
older  rulings,  came  to  the  conclusion  that  where  -the  property  was  the 
self-acquired  property  of  the  deceased  father-in-law,  the  widow  of  a 
predeceased  son  could  claim  maintenance  from  her  husband's  brother  who 

(1)  11  B.  199. 
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had  succeeded  to  the  estate  of  his  father,  that  is,  the  widow's  father-in-law.  1888 

The    learned    Judge    also    held    that    such  property  mast  be  dealt  with  DEC.  7; 
as  ancestral  property  in  the  hands  of  the  brotber-ip-law  and  as  such  liable 

to  the  widow's  claim  for  maintenance.     The  learned  Judge  further  held  FULL 

that  the  widow  (plaintiff)  being  legally  entitled  to  claim  maintenance  from  BENCH. 

her    brother-in-law,     [205}    the   defendant,  she  was  entitled  to  separate  

maintenance,  and  that  the  defendant  could  not  insist   upon  her  living  in  11  A.  19* 

his  house.  iP.B.) 

9  A  W  N 

The  ruling,  no  doubt,  goes  the  whole  length  of  Pandit  Sundar  Lai's  '        ' 

contention  ;  but  that  contention  is  resisted  on  behalf  of  the  respondents, 

on  two  main  grounds.     Tbo   first  is  that  inasmuch  as  the  property  was    '    "  '    u 

the  self-acquired  property    of    Khiali,    neither    he    personally    nor    the 

estate  in   his  hands  was  liable  to  the  plaintiff's  claim  for  maintenance. 

The  second  is  that  the  property  not  being  ancestral  in  the  hands  of  Kbiali, 

bis  son  the  deceased  Ghasi  had  no    vested    interest   in  the  property,   and 

having  predeceased  bis  father,  no  kind  of  interest  in  the  estate  of  Khiali 

could    devolve    upon    the    plaintiff  even  in  respect  of  maintenance.     In 

support  of  this  latter  part  of  the  argument  it    has  been  urged  that  the 

maintenance  of  a  widowed  daugbter-in-taw  by  the  father-in-law  being  a 

purely  moral  obligation  under  the  Hindu  law,  the  obligation  cannot  convert 

itself  into  a  legal  obligation  by  the  mere  fact  of  the  father-in-law's  death 

and  the  devolution  of  his  estate  by  inheritance  on  his    surviving  son.     It 

has  also  been  urged  that  the  solitary  text  in  such  cases  is  the  general  rule 

of  Hindu  luw  that  the  obligation  to  maintain  the  widow  is  not  absolute,  but 

is  conditioned   upon  the  fact  of  the  person  against  whom  maintenance  is 

claimed  having  inherited  the  property  of  her  late  husband,  and  that  where 

this  condition  is  not  satisfied,  the  widow's  claim  for  maintenance  cannot 

prevail  (Tagore  Law  Lectures,  1879,  p.  446.) 

In  dealing  with  this  contention,  it  seems  to  me  advisable  to  state 
briefly  seme  propositions  of  Hindu  Law  which  are  settled  by  authority 
and  form  steps  of  the  reasoning  upon  which  my  judgment  will  proceed. 

The  first  proposition  is  that  a  widowed  daughter-in-law  has  no  legal 
right  to  claim  maintenance  from  her  facher-in-law  who  has  only  self- 
acquired  property  in  his  hands,  and  that  the  obligation  to  maintain  her 
out  of  such  property  is  merely  a  moral  and  not  a  lepal  obligation  on  the 
part  of  the  father-in-law.  For  this  prooosition  Bajjomoney  Dossee  v. 
Shibchunder  Mullick  U)  Khetramani  [206]  Dasi  v.  Kashinath  Das  (2), 
Ganga  Bai  v.  Sita  Bam  (3)  and  Kalu  v.  Kashibai  (4)  which  followed  the 
earlier  Full  Bench  ruling  in  Savitribai  v,  Luximibai  (5)  are  distinct 
authorities. 

The  second  proposition  is  that  a  widowed  daughter-in-law  is  entitled 
to  claim  maintenance  from  her  father-in-Jaw  who  was  in  possession  of 
the  joint  ancestral  estate  of  the  family  of  which  her  deceased  husband 
was  a  member  under  the  Mitakshara  law  and  had  predeceased  his  father. 
The  Full  Bench  ruling  of  this  Court  in  Mussammat  Lalli  Kuar  v.  Ganga 
Bishan  (6)  is  authority  for  this  proposition,  and  is  in  accord  with  the  ruling 
of  the  Madras  High  Court  in  Visalatchi  Animal  v.  Annasamy  Sastry  (7). 

But  neither  of  these  two  proposftions  covers  the  question  now 
before  us,  viz.,  whether  a  widowed  daughter-in-law  is  entitled  to  claim 

(1)   2  Hyde,  103.          !2)  2  B.L.R.  15  A.C.-10  W-R.  89.  (P.B.)          (3)  I. A.  170. 
(4)  7  B.  127.  (5)  2  B.  573.  (6)  N.W.P.H.C.R.  1875,  p.  C6i, 

(7)  5  M.H.C.R.  J50. 
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1888       maintenance  out  of  the  self -acquired  estate  of  her  father-in-law  who.dying 
DHC  T       intestate,  has  left  the  property  to  be  inherited  by  bis  surviving  son. 

In  considering  this  question  I  have  felt  some  difficulty  in  consequence 

FULL      of  the  fact  that  even  under  the  Benares  school  of  the  Mitakshara  law,  the 

BENCH,     son  does  not  by  his  birth  acquire  any  vested  or  even  what  has  been  called 

"inchoate"  interest  in  his  father's  self-acquired  property,  and  that  a  Hindu 

11  A.  191    w'i<jow  cannot  in  respect  of  the  inheritance  of  such  property  represent  her 

(F.B.)  =     husband  by  any  such  rule  as  the  doctrine  of  jus  respresentationis.  The  rasult 

9  A.W.N.    jg  fcka£  (fco  uge  tne  words  of  Mr.  Mayne's  work  on  Hindu  Law,  s.  452) 

'    "she  can  only  succeed  to   his  property  or  rights,  that  is,  to  the   property 

18  Ind.  Jur.  wnjc^  wag  actually  vested    in  him,  either  in    title  or  in    possession,  at  the 

847 '        time  of  his  death.     She  must  take  at  once  at  his  death  or  not  at  all.     No 

fresh  right  can  accrue  to  her  as  widow  in  consequence  of  the  subsequent 

death  of  someone  to  whom  he  would  have  been    heir  if  he  had    lived. 

Hence  no  claim  as  heir  can  be  set  up  on  behalf  of  the  widow  of  a  son,  Ac." 

In  the  present  case  therefore  it  is  clear  that   the  plaintiff's  husband 

Ghasi  had  no  vested  interest  in  Khiali's  self-acquired  pro-  [207]perty,  and 

that  the  plaintiff  could  not  therefore  have  any  interest  in  the  inheritance 

from  Khiali.  Her  rights  must  therefore  depend  upon  someiprinciple  of  the 

Hindu  law  other  than  the  rules  of  inheritance  by  widows. 

It  has  been  argued  that  since  the  plaintiff's  husband  Ghasi  never 
lived  long  enough  to  acquire  any  vested  interest  in  his  father  Khiali's  self- 
acquired  property,  therefore  the  defendant  Nand  Ram  inherited  that  pro- 
perty by  direct  succession  to  Khiali  and  cannot  be  regarded  as  in  possession 
of  any  portion  of  the  property  either  as  the  inheritor  or  successor  by 
survivorship  of  his  brother  Ghasi's  share.  And  on  the  basis  of  this  con- 
tention we  are  asked  to  hold  that  the  plaintiff  is  not  entitled  to  any 
maintenance  out  of  the  estate  of  Khiali  even  in  the  hands  of  the  defendant 
Nand  Ram.  In  support  of  this  contention  the  following  passage  from 
the  Smriti  Chandrika  has  been  relied  upon  : — 

In  order  to  maintain  the  widow,  the  elder  brother  or  any  of  the 
others  above-mentioned  must  have  taken  the  property  of  the  deceased,  the 
duty  of  maintaining  the  widow  being  dependant  on  taking  the  property  " 
(Chapter  XI,  s.  1,  s.  34). 

This  passage  as  understood  by  Mr.  Mayne  (Hindu  Law,  s.  375,  p. 
418)  and  Dr.  Trailokyanath  Mitra,  Tagore  Law  Lzctures,  1879,  pp.  445-46 
no  doubt  favours  the  contention  for  the  defendants-respondents  ;  but  having 
considered  the  matter,  I  am  of  opinion  that  the  rule  cannot  be  under- 
stood to  be  exhaustive  in  the  sense  of  excluding  the  widow's  right  of 
maintenance  when  such  right  may  arise  from  other  rules  of  the  Hindu 
law  than  the  doctrine  to  which  the  text  refers.  Without  therefore,  ques- 
tioning the  -authority  of  the  text  or  the  accuracy  of  the  rule  which  that 
text  contains,  I  hold  that  under  the  circumstances  of  this  case  the  plaintiff 
is  entitled  to  claim  maintenance  out  of  the  self-acquired  property  of  Khiali 
Ram  when  in  the  hands  of  his  son  and  heir  the  defendant  Nand  Ram. 
The  steps  of  reasoning  which  lead  me  to  the  conclusion  are : — 
(1)  — A  Hindu  father  is  under  a  moral,  if  not  &  legal  obligation  to  give 
his  daughter  in  marriage. 

[208]  (2)  By  marriage  a  Hindu  woman  ceases  to  belong  to  her 
parental  family  and  becomes  a  member  of  her  husband's  family. 

(3)  The  head  of  a  Hindu  family  is  bound  morally,  if  not  legally,  to 
provide  for  the  maintenance  of  all  the  members  of  the  family  according  to 
the  various  rules  applicable  to  the  claims  of  each  class  of  members. 
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(4)  Although   a    father-in-law  in  possession    only    of  self-acquired  1888 
property  is  not  legally  compellable  to    maintain  his   son's  widow,  yet  the  DBCi  y 
Hindu  law  imposes  a  moral  obligation  on  him   to  provide  for  her  mainte- 
nance. FULL 

(5)  An  essential   element  of  the    son's  right  of  inheritance  from  his  BENCH 

father  is  the  spiritual  benefit  which  in  the  contemplation  of  the  Hindu  law  

the  son  confers  upon  the  soul  of  his  deceased  father.  **  A.  19i 

(6)  Therefore  the  son  inheriting  the  self-acquired  property  of  his  father  (F.B.)  — 
takes  fchat  property  subject  to  such  moral  obligations  as  are  conducive  to  9  *•  *•  N. 
the  spiritual  benefit  of  his  father,  and  that  such  moral  obligations  become  (J889)  30=« 
legal  obligations  as    against  the  son  who   holds  his    father's  property  ty^  Ind,  Jur, 
inheritance.  3*7. 

I  shall  deal  with  each  of  these  points  seriatim, 

As  to  the  first  point,  I  refer  to  the  text  of  Manu  where  he  says  : — 
"  Reprehensible  is  the  father,  who  gives  not  bis  daughter  in  marriage  at 
the  proper  time,"  (Chapter  IX,  s.  4)  ;  also  to  the  text  of  Katyayana,  who 
says  :  "  If  a  damsel,  yet  unmarried,  arrive  at  puberty  in  the  house  of  her 
father,  he  is  guilty  of  infanticide  fay  detaining  her  at  a  time  when  she 
might  have  been  a  mother  ;  and  the  damsel  is  held  degraded  to  the  servile 
class."  (Golebrooke's  Digest  of  Hindu  Law,  3rd  ed.,  vol.  II.  p.  267).  Ifr 
was  no  doubt  with  reference  fco  these  precepts  of  the  Hindu  law,  which 
are  also  fortified  by  the  usage  of  the  Hindus,  that  the  father  of  the  plaintiff 
Husammat  Janki  gave  her  in  marriage  to  the  deceased  Ghasi  before  she 
had  attained  the  age  of  puberty.  And  I  may  here  say  that  under  the 
Hindu  law,  marriage  is  not  a  civil  contract  as  it  is  in  some  other  systems 
of  jurisprudence,  but  is  a  sacrament  (vide  Dr.  Gurudas  Banerjee's  Tagore 
Law  Lectures,  1878,  p.  30),  which  so  far  as  the  [209]  woman  is  con- 
cerned, ranks  as  high  as  the  ceremony  of  Upanayana  or  investiture  of  the 
sacred  thread" in  the  case  of  males,  a  ceremony  which  implies  regeneration 
or  second  birth  in  the  contemplation  of  the  Hindu  law  as  explained  by  me 
in  Ganga  Sakai  v.  Lekhraj  Singh  (1).  "  To  use  the  words  of  Manu,  the 
nuptial  ceremony  is  considered  as  the  complete  institution  of  women, 
ordained  for  them  in  the  Veda"  (Manu,  Ohap.  II,  s.  67,  see  also  s.  66). 

As  to  the  second  point  I  need  only  repeat  the  language  of  Mr.  Justice 
West  and  Dr.  Buhler  in  their  work  on  Hindu  law  (3rd  ed.,  p.  129)  to  the 
effect  that  the  daughters  by  their  marriage  pass  into  another  family  or,  as 
the  Hindu  lawyers  say  in  their  expressive  language,  "  are  born  again  in 
the  family  of  their  husbands."  I  have  no  doubt  that  this  is  an  accurate 
proposition  of  the  Hindu  law  of  marriage,  at  least  so  far  as  the  Benares 
school,  which  governs  this  case,  is  concerned. 

Then  comes  the  third  point  as  enunciated  by  me,  and  in  dealing  with 
it  I  cannot  do  better  than  adopt  the  words  of  Sir  Thomas  Strange  (Hindu 
Law,  voi.  i.  p.  67),  who  says : — 

"  Maintenance  by  a  man  of  his  dependents  is,  with  the  Hindus,  a 
primary  duty.  They  hold  that  he  must  be  just  before  he  is  generous,  .his 
charity  beginning  at  home  ;  and  that  even  sacrifice  is  mockery,  if  to."  the 
injury  of  those  whom  he  is  bound  to  maintain.  Nor  of  his  duty  in  this 
respect  are  his  children  the  only  objects,  co-extensive  as  it  is  with  bis 
family,  whatever  be  its  composition,  as  consisting  of  other  relations  and 
connections,  including  (it  may  be)  illegitimate  offspring.  It  extends  to  the 
outcast,  if  not  to  the  adulterous  wife,  not  to  m'ention  such  as  are  excluded 
from  the  inheritance,  whether  through  their  fault  or  their  misfortune  ;  all 
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1888        being  entitled  to  be  maintained  with  food  and  raimaat  at  lea      under  the 
DEC.  7.      severest  sanctions." 

— —  This  passage  is  supported  by  the  text  upon  which  the  learned  author 

FULL       has  relied  ;  but  I  am  anxious  to  quote  a  passage  from  more  recent  author- 
BENCH.     ifcv  ^r-  Gurudas  Banerjee's  Tagore  Law  Lectures,  1878.  p.  210) :— 

[210]  "  We  have  hitherto  been  considering  the  claim  of  a  widow  for 

11  A.  194     maintenance  against   the   person    inheriting   her   husband's  estate.     The 

(F.B.)=      question  next  arises  how  far  she  is  entitled  to  be  maintained  by  the  heir 

9  A.W.  N.   when  her  husband  leaves  no  properfcv,  and  how  far  she  can   claim    main- 

(1889)30-   tenance  from  other  relatives.     The  Hindu  sages  emphatically  enjoin  upon 

13  Ind.  Jar.  every  person  the  duty  of  maintaining  the  dependent  members  of  his  family. 

347,        The  (following  are  a  few  of  the  many  texts  on  the  subject : — Manit  : — '  The 

ample  support  of  those  who  are  entitled  to  maintenance  is  rewarded  with 

bliss   in    heaven  ;  hut   hell  is    the   portion  of  that:  man  whose  family  is 

afflicted  with  pain  by  his  neglect ;  therefore  let  him  maintain  his  family 

with    the    utmost    care.'     Narada  : — '  Even  they  who  are  born,  or  yet 

unborn,  and  they  who  exist  in  the  womb,  require    funds    for  subsistence  ; 

the  deprivation   of   the   means   of  subsistence  is  reorehended."     Brihas- 

pati : — '  A  man  may  give  what  remains  after  the  food  and  clothing  of  his 

family  ;  the  giver  of  more  who  leaves  his  family  naked  and   unfed,  may 

taste  honey  at  first,  but  shall  afterwards  find  it  poison." 

To  these  texts  I  may  add  the  following  from  Manu  (Chap.  XI,  ss.  9 
and  10)  :— 

"  He  who  bestows  gifts  on  strangers,  with  a  view  to  worldly  fame, 
while  he  suffers  his  family  to  live  in  distress,  though  he  has  power  to 
support  them,  touches  his  lips  with  honey,  but  swallows  poison  ;  such 
virtue  is  counterfeit ;  even  what  he  does  for  the  sake  of  his  future  spiritual 
body,  to  the  injury  of  those  whom  he  is  bound  to  maintain,  shall  bring 
him  ultimate  misery  both  in  this  life  and  in  the  next." 

AH  these  texts  read  together  in  the  spirit  of  the  Hindu  law,  leave  no 
doubt  in  toy  mind  that  at  least  in  point  of  religious  or  spiritual  and  moral 
obligation,  maintenance  of  the  dependants  of  a  family  is  an  obligation 
resting  on  the  head  of  a  Hindu  family. 

From  this  proposition  the  answer  to  the  fourth  point  follows,  for 
it  is  a  corollary  from  what  has  already  been  said  on  the  oreoeding 
point.  I  may  now,  however,  refer  to  the  text  of  Sancha  :— [21 1]  "  To  the 
childless  wives  of  brothers  and  of  sons,  strictly  observing  the  conduct 
prescribed,  their  spiritual  parent  must  allot  mere  food  and  old  garments 
which  are  not  tattered."  (Golebrooke's  Digest,  vol.  ii,  p.  538).  And  I 
may  also  say  that  the  ratio  decidendi  of  all  the  rulings  of  the  various  High 
Courts  which  I  have  already  cited,  whilst  negativing  the  legal  right  of  a 
widowed  daughter-in-law,  to  claim  maintenance  from  her  father-in-law 
who  is  in  possession  only  of  self-acquired  property,  recognize  and  proceed 
upon  affirming  the  proposition  that  her  maintenance,  though  falling  short 
of  a  legal  right  is  a  moral  obligation  resting  on  the  father-in-law.  So  far 
all  those  rulings  are  unanimous,  and  I  do  not  think  any  such  argument 
has  been  addressed  to  us  as  would  require  me  to  go  behind  the  ratio  deci- 
dendi of  those  rulings,  or  to  regard  what  was  said  there  as  to  the  moral 
obligation  of  tbe  father-in-law,  as  mere  obiter  dicta. 

In  dealing  with  the  fifth  point,  I  wish  to  bagin  by  adopting  the 
language  of  a  well-known  Hindu  lawyer,  Mr.  Sarvadhikari,  in  his  work 
on  Hindu  Inheritance  (Tagore  Law  Lectures,  1880,  p.  12),  where  after 
referring  fco  the  Roman  system  of  inheritance,  the  learned  author  sum- 
marizes the  principle  of  tbe  Hindu  law  as  to  the  right  of  inheritance  :— 
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"The  Hindu  system  went  further,  and  laid  it  down  as  an  imperative       1888 
rule,  that  the  right  to  inherit  a  dead  man's  property  is  exactly  co-extensive     DEC.  7. 
with  the  duty  of  performing  his  obsequies.     The  devolution  of  property 
depends  upon  the  competence  to  perform  the  obsequial  rites  of  the  deceased.      FCLL 
They  cannot  be  separated.     He  who  is  entitled  to  celebrate  these  rites  is    BENCH. 
also  entitled  to  inherit  the  property ;  and  he  who  gets  the  property  must  • 
perform  tbe'funeral  rites. of  the  last  owner.     If  there  are  no  relatives  who    41  *•  19* 
are  legally  competent  to  perform  them,  the  law  of  succession  does  not     '*" * 
apply,    and    the    property    escheats  to  the  Crown.     The  king  takes  the    9  *-w-N. 
property  as  an  heir,  and,  as  such,  is  also  bound  to    discharge    all    the   <1889)  30=| 
obligations  of  an  heir.     He  must  cause  the  last  rites  to  be  performed  for 13  ^ndl  <*ur< 
the  deceased,  and  must  also  see  that    they    are    periodically    celebrated         &I7. 
on    the    appointed    days.     The    "water "    and    the    "cake"    are  essen- 
tially necessary  for  the  lasting  peace  of  the  soul  of  the  deceased,   and   he 
[212}  who  inherits  his  property  must  perform  ceremonies  which  would 
conduce  to  his    spiritual    welfare.     Hindu    law    has    thus    inseparably 
connected  the  duty  of  presenting  the  "water"  and  the  "cake"  with  the 
right  of  inheritance,  and  this  makes  it  absolutely  nesessary  that  a  clear 
conception  should  be  gained  of  the  srhdha  rites  which  form  the  basis  of 
tbe  Hindu  law  of  inheritance." 

The  same  is  the  effect  of  what  Mr.  Mayne  says  (Hindu  Law,  s.  9): — 
"  The  principle  that  the  right  of  inheritance,  according  to  Hindu  law, 
is  wholly  regulated  with  reference  to  the  spiritual  benefits  to  be  conferred 
on  the  deceased  proprietor,  has  been  laid  down  on  the  highest  judicial 
authority  as  an  article  of  the  legal  creed,  which  is  universally  true,  and 
which  it  would  be  heresay  to  doubt."  And  the  learned  author  re-affirms 
the  doctrine  in  a.  423  of  his  work,  and  cites  the  authority  of  certain 
ruling  of  the  Privy  Council. 

It  has  been  suggested  in  the  course  of  the  argument  at  the  Bar  that 
this  principle  is  applicable  only  to  the  Bengal  school  and  is  repudiated  by 
the  Mitakshara  school  of  the  Hindu  law.  Some  apparent  countenance  is 
given  to  this  argument  by  what  Mr.  Mayne  says  in  s.  433  of  his  work  : 
"When  we  go  a  stage  back  to  the  Mitakshara,  and  still  more  to  the  actual 
usage  of  those  districts  where  Brahminieal  influence  was  less  felt,  the 
whole  doctrine  of  religious  efficacy  seems  to  disappear." 

I  am  afraid,  and  I  say  this  with  all  respect  due  to  such  an  eminent 
author,  that  the  sentence  taken  by  itself  is  somewhat  unguardedly  express- 
ed. The  Mitakshara  and  the  Bengal  school  do  not  differ  with  each  other 
in  the  principle  that  the  right  of  inheritance  itself  is  based  on  and  arises 
from  the  contemplation  of  the  Hindu  law  that  tbe  inheritor  by  taking  the 
inheritance  renders  spiritual  benefits  to  the  soul  of  the  deceased  pro- 
prietor. The  principle  is  common  to  all  schools  of  Hindu  law,  and  the 
difference  between  the  Benares  school  and  the  Bengal  school  on  this 
point  is  a  matter  of  detail  relating  to  questions  of  preference  where  there  is 
competition  between  various  classes  of  heirs.  The  matter  is  well  described 
by  Mr.  Sarvadhikari  (Hindu  Law  of  Inheritance,  pp.  647-8)  :  "Propin-[213] 
quit il  according  to  the  Mitakshara,  is  the  ruling  principle  of  the  law  of 
inheritance.  This  propinquity  is  consanguineous  according  to  Visvesvara 
Bhatta  and  Balam  Bhatta  the  two  eminent  commentators  of  the  Mitak- 
shara ;  and  it  is  measured, says  Mitra  Misra,  the  great  expounder  of  the 
doctrines  of  the  Benares  school,  by  the  spiritual  benefits  conferred  on  the 
deceased  proprietor.  Spiritual  benefits,  says  the  author  of  the  Yiramitro- 
daya,  furnish  the  great  test  of  consanguineous  propinquity.  Spiritual  bene- 
fit, he  adds,  cannot  create  the  heritable  right,  it  is  true,  but  it  determines, 
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1888       w^h  precision,  the  preferable  right  of  gotrajas  and  other  heirs,  where  there 
DEO  is  more  than  one  claimant  to  the  heritage." 

1_  '  But  whatever  may  be  the  difference  between  the  various  schools  of 

FULL      the  Hindu  law  as  to  heirs  in  competition  with  each  other  for  inheritance, 
BENCH     there  can  be  no  doubt  that  there  is  no  difference  as  to  the  principle  upon 

'     which  the  son's  right  of  inheriting  his  father's  property  is  concerned.     The 

11  A.  191    principle  really  rests  on  the  religious  doctrine  inculcated  by  Manu  (Chap. 

(F.B.)=     IX,  ss.  137-38)  :   "By  a  son,  a  man  obtains  victory  over  all  people  ;  by  a 

A.W.N.    son's  son,    he  enjoys   immortality  ;  and  afterwards,    by    tho  son  of  that 

(1889j  30=   grandson,  he  reaches  the  solar  abode.     Since  the  son  (trayate)  delivers 

13  Ind.  Jnr  his  father   from  the  hell    named  put,  he  was,    therefore,  called  puttra  by 

317.         Brahma  himself." 

This  religious  precept  is  indeed  the  foundation  of  the  law  of  marriage, 
which,  as  I  have  already  said,  is  a  sacrament  in  Hindu  law  (Tagore  Law 
Lectures,  1878,  pp.  30  and  31),  having  for  its  object  the  .procreation  of 
offspring  as  a  means  of  salvation ;  it  is  also  the  foundation  of  the  law  of 
adoption,  whereby  the  adopted  son  acquires  the  right  of  inheriting  his 
adoptive  father's  property,  as  stated  by  me  in  Ganga  Sahai  v.  Lekhraj 
Singh  (1)  ;  and  it  is  also  the  foundation  of  many  other  rules  of  the  Hindu 
law  which  I  need  not  here  specify.  The  broad  result  is  that  a  son  has  the 
right  of  inheriting  his  father's  property,  because  the  son  is  the  means  of 
conferring  spiritual  benefits  upon  the  deceased  father  by  delivering  his 
father's  soul  from  the  hell  named  put 

[214]  The  sixth  point  in  the  case  is  in  my  opinion  the  necessary  out- 
come of  the  views  which  I  have  expressed  upon  the  preceding  five  points. 
Mr.  Mayne  in  his  work  on  Hindu  Law  (Chap.  IX,  ss.  272,  276)  has 
explained  the  origin  and  extent  of  the  son's  obligation  to  pay  his  father's 
moral  debts,  and  the  learned  author  points  out  that  "  in  the  view  of  Hindu 
lawyers,  a  debt  is  not  merely  an  obligation  but  a  sin,  the  consequences  of 
which  follow  the  debtor  into  the  next  world."  He  then  shows  that 
originally  the  son's  liability  to  discharge  the  father's  obligation  was 
independent  of  paternal  assets,  and  he  summarizes  the  present  law  by 
saying : — 

"  The  liability  to  pay  the  father's  debt  arises  from  the  moral  and 
religious  obligation  to  rescue  him  from  the  penalties  arising  from  the  non- 
payment of  his  debts.  And  this  obligation  equally  compels  the  son  to 
carry  out  what  the  ancestor  has  promised  for  religious  purposes.  It  follows, 
then,  that  when  the  debt  creates  no  such  moral  obligation  the  son  is  not 
bound  to  repay  it,  even  though  he  possesses  assets.  This  arises  in  two 
cases,  1st,  when  the  debt  is  of  an  immoral  character  ;  and  when  it  is  of  a 
ready-money  character"  (s.  276). 

This,  I  think,  correctly,  represents  the  present  state  of  the  Hindu  law 
as  administered  by  our  Courts.  I  may,  however,  cite  a  passage  from  Nara- 
diya  Dharmasastra  or  the  Institutes  of  Narada  in  Dr.  Jolly's  translation 
Ohap.(  III,  s.  25)  as  being  pertinent  to  the  present  case  :— 

"  Of  the  successor  to  the  estate,  the  guardian  of  the  widow,  and  the 
son,  he  who  takes  the  assets  becomes  liable  for  the  debts  ;  the  son  if  there 
be  no  guardian  of  the  widow,  nor  successor  to  the  estate ;  and  the  person 
who  took  the  widow  if  there  be  no  successor  to  the  estate ;  nor  son." 

I  think  I  may  safely  say  here  that  in  this  text  as  also  in  other  similar 
original  texts  of  the  Hindu  law,  the  word  "  debt  "  is  to  be  understood  in  a 

broad  sense   so  as   to  include  all  classes   of  obligations,  such  as  moral 

\  •  • 

(1)  9  A.  253. 
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obligations  in  respect«of  maintaining  widowed   daughters-in-law,   and  ex-       1888 
pensea  of  the  marriage  of  unmarried  daughters.     [215]  I  do  not  consider  it      DEC.  7. 

necessary  for  the  purposes  of  this  case  to  enter  into  a  discussion  as  to  the 

exact  nature  and  extent  of  the  son's  liability   to  pay  his  father's  'debts.      FULL 
The  question  has  baen  settled  by  the  ruling  of.  the  Privy  Council,  in  Gird-    BENCH. 
haree  Lall  v.  Kantoo  Lall  (1)   and  other  subsequent  rulings.     I  may, 
however,  say  that  the  general  effect  of  the  ratio  adopted  in  these  rulings 
is  to  emphasize  the  principle  that  it  is  a  pious  duty  on  the  part  of  the  son 
to  pay   his  father's  debts,  and  even  ancestral  property  in  which  the  son,    '  A.ff.N. 
as  son,  acquires  an  interest  by  birth,  under  the  Mitakshara  law,  is  liable   ^1889>  30  = 
to   the  father's  debts  unless  they  have  been  contracted  for  immoral  pur-  *'  *n<*-  'u 
poses.     I  do  not  wish  to  pursue  the  subject  further,  because  a  much  closer         ^17, 
analogy  is  available  for  the  purposes  of  this  case. 

That  analogy  is  to  be  found  in  the  liability  of  a  son  to  pay  the  marriage 
expenses  of  an  unmarried  sister  out  of  the  estate  which  he  'fas  inherited 
from  his  father,  even  if  such  estate  was  the  self-acquired  proaerty  of  the 
father.  Now  in  the  course  of  the  argument,  I  asked  Mr.  Madho  Prasad 
for  the  respondents  to  point  out  any  authority  either  of  original  texts  or 
of  decided  cases  which  would  go  to  show  thatkthe  obligation  of  a  father  to 
give  his  daughter  in  marriage  rests  upon  aliy  foundation  other  than  the 
religious  and  moral  precepts  which  I  have  already  cited  in  considering  the 
first  point.  In  other  words,  I  have  been  anxious  to  ascertain  whether 
under  the  Hindu  law  the  obligation  of  the  father  in  respect  of  defraying 
his  daughter's  marriage  expenses  was  a  legal  obligation,  so  as  to  render 
him  compellable  by  action  in  a  Court  of  Justice.  But  the  learned  pleader 
has  been  unable  to  point  out  any  such  authority,  and  my  own  efforts  in 
this  direction  have  proved  equally  fruitless.  I  think  I  am  therefore 
justified  in  laying  down  the  proposition  that  under  the  Hindu  law  a 
father  in  possession  only  of  self-acquired  property  is  bound  only  by 
religious  and  moral  precepts  to  #ive  his  daughter  in  marriage  and  that  he  is 
not  legally  compellable  in  this  respecb  in  a  Court  of  law.  To  use  the  words 
of  the  Lords  of  tbe  Privy  Council  in  JumoonaDassya  Ghowdhraniy.  Bama 
Soondari  Dassya  Chowdhrani  (2),  "The  foundation  upon  which  marriages 
between  [216]  infants  which  so  many  philosophical  Hindus  consider  one 
of  the  most  objectionable  of  their  customs  rest,  is  the  religious  obligation 
which  is  supposed  to  lie  upon  parents  of  providing  for  their  daughter,  so 
soon  as  she  is  matura  virgo,  a  husband  capable  of  procreating  children:  the 
custom  being  that  when  that  period  arrives,  the  infant  wife  permanently 
quits  her  father's  house,  to  which  she  had  returned  after  the  celebration 
of  the  marriage  ceremony,  for  that  of  her  husband." 

There  baing  thus  no  legal  obligation  upon  the  father  to  provide  a 
husband  for  his  daughter,  or  to  pay  her  marriage  expenses,  I  proceed  to 
show  that  the  obligation  which  was  only  a  moral  or  religious  obligation 
resting  upon  the  father,  becomes  a  legally  enforceable  obligation  as  against 
the  son  who  has  inherited  the  property  of  his  father,  even  though  such 
property  is  only  self-acquired  property  of  the  father.  In  other  words, 
what  was  a  mere  moral  obligation  on  the  father  matures  itself  into  a  legal 
obligation  against  the  brother. 

I  think,  I  may  at  once  say  that  there  is  an  unusual  paucity  of  case- 
law  on  the  subject  of  Hindu  marriage,  and  I  agree  in  the  view  of  the 
learned  author  of  the  Hindu  Law  of  Marriage  (Tagore  law  Lectures,  1878, 
pp.  c  2-3}  when  he  states  that  the  scantiness  of  the  case-law  is  due  to  the 

(1)11.  A.  321,  (2)31.  A,  72. 
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devotional  character  of  the  Hindu  population,  andl  may  add,  probably 
also  to  tbe  fact  that  the  law-abiding  tendencies  of  the  Hindus  of  the  better 
classes  have  precluded  brothers  from  disputing  tha  right  of  unmarried 
sisters  to  obtain  their  marriage  expenses  out  of  the  paternal  estate  when 
in  the  hands  of  the  brothers  by  inheritance.  Indeed,  the  only  reported 
case  involving  such  a  question  is  Tulsha  v.  Gopal  Rai  (1),  which  my 
brother  Tyrrell  has  pointed  out  to  me,  and  which  as  he  noticed  was  not  a 
dispute  between  own  sisters  and  brothers,  but  between  unmarried  sisters 
and  their  half-brother  by  the  second  wife  of  the  deceased  father.  In  that 
case  the  right  of  the  sisters  to  claim  their  marriage  expenses  from  tbe 
paternal  estate  does  not  seem  to  have  been  seriously  questioned,  and  my 
brethren  Straight  and  Brodhurst  concurred  in  saying : — 

[217]  "  At  the  time  tbe  suit  was  brought,  both  the  girls  were  of  a 
marriageable  age,  and  it  was  only  in  accordance  with  Hindu  law  that  a 
sum  of  money  suitable  to  their  condition  and  the  custom  of  their  family 
should  be  secured  against  their  marriage  taking  place." 

I  am  not  aware  of  any  other  reported  case  on  the  subject ;  aud  I 
cannot  hehp  feeling  that  tbe  main  reason  for  tha  paucity  of  the  case-law  is 
that  no  Hindu  brother  in  possession  of  his  father's  assets  would  deny  his 
obligation  to  defray  the  marriage  expenses  of  his  unmarried  sisters. 

But  because  there  is  such  paucity  of  case-law  on  the  subject,  I  am 
anxious  to  cite  some  original  texts  of  the  Hindu  law  as  authorities  in 
support  of  my  opinion.  I  think  I  need  only  refer  to  the  text  of  Vishnu. 

"The  marriage  and  other  ceremonies  of  unmarried  daughters  must  be 
defrayed  in  proportion  to  tbe  wealth  inherited." — (Colebrooke's  Digest, 
vol.  ii,  p.  295.) 

Again  there  is  text  of  Devala :  "  A  nuptial  portion  shall  be  given  to 
unmarried  daughters  out  of  their  father's  estate."  (Ib.,  p.  296,  see  also 
p.  543,  Text  CCCCXX). 

I  think  these  texts  are  quite  enough  for  the  purposes  of  the  analogy 
which  I  have  introduced  between  the  rights  of  a  brother's  widow  for 
maintenance  and  the  rights  of  an  unmarried  sister  to  claim  marriage 
expenses  from  her  brother  who-  is  in  possession  of  the  father's  estate.  The 
whole  object  of  the  analogy  of  course  is  to  furnish  the  necessary  step  of 
reasoning  upon  which  my  judgment  proceeds,  namely,  that  under  the 
Hindu  law  purely  moral  obligations  imposed  by  religious  precepts  upon  the 
father  ripen  into  legally  enforceable  obligations  as  against  the  son  who 
inherits  his  father's  property. 

That  this  principle  is  not  entirely  an  original  supposition  of  my  own 
is  shown  by  what  Norman,  C.J.,  said  towards  the  end  of  his  judgment  in 
Rajjomoney  Dossee  v.  Shibchunder  Mullick  (2)  and  by  Peacock,  C.  J.,  in 
the  caee  of  Khetramani  Dasi  v.  Kashinath  Das  (3).  both  of  which  dicta 
have  been  quoted  and  followed  by  Farran,  J.,  in  [218]  the  judgment 
which  he  delivered  in  Adhibai  v.  Gursandas  Nathu  (4). 

The  effeet  of  these  authorities  can  be  best  represented  in  the  words 
of  Dr.  Gurudas  Banerjee,  (who,  I  am  glad,  has  recently  received  a  well- 
merited  seat  on  the  Bench  of  the  Calcutta  High  Court)  in  his  Hindu  Law 
of  Marriage  (Tagore  Law  Lectures,  1878,  p.  214),  where  the  learned 
author,  referring  to  Sir  Barnes  Peacock's  judgment  in  Khetramani  Dasi  v. 
Kashinath  Das  (3),  points  out  "  that  an  important  general  rule  has  been 
laid  down  regarding  a  person's  liability  to  provide  maintenance  for  others. 


(1)  6  A.  631. 


(2)  3  Hyde.  103. 


(3)  2  B.L.K.A.C.  15. 


(4)  11  B.  199, 


566 


JANKI  V.   HAND   RAM 


11  All.  219 


That  rule  is  this,  that  the  heir  of  a  person  taking  his  estate  is  legally 
bound  to  maintain  all  those  whom  the  late  proprietor  was  either  legally 
•or  morally  bound  to  maintain  :  for  the  heir  takes  the  estate  of  the  ancestor 
for  his  spiritual  benefit.  Thus  in  this  instance,  what  was  a  mere  moral 
obligation  in  the  ancestor  becomes  transformed  into  a  legal  obligation  in 
his  heir." 

I  fully  accept  this  view  of  the  law,  and  now  proceed  to  mention  some 
of  the  early  reported  cases  in  the  subject.  In  1820  the  late  Sadr  Diwani 
Adalat  of  Bengal  in  deciding  the  case  of  Rat  Sham  Bullubh  v.  Prnnkishen 
Ghose  (1),  held  that  the  widow  of  a  son  who  died  before  his  father  was 
entitled  to  food  and  raimanfc  only  from  those  who  had  inherited  her 
father-in-law's  estate  The  same  is  the  tendency  of  the  ruling  in 
Musammat  Himulta  Ghowdrayn  v.  Musamat  Pudoomunee  Chowdrayn  (2), 
which  was  decided  in  1825,  and  of  anothesr  case  decided  in  1852  and 
reported  at  p.  796  of  the  Calcutta  Sadr  Diwani  Reports  for  that  year.  The 
learned  Judges  in  that  case  said  that  "  it  was  unnecessary  to  call  for  a 
byioasta,  as  according  to  the  Hindu  law.  and  the  established  precedents  of 
the  Court,  the  widow  is  entitled  to  maintenance  from  the  heir  of  the 
family."  I  have  referred  to  these  cases  merely  incidentally,  because  the 
reports  are  so  meagre  that  they  are  silent  as  to  whether  the  property  out 
of  which  maintenance  was  claimed  was  ancestral  property  or  self-acquired 
property  of  the  father-in-law  from  whom  the  defendants  had  inherited. 
Those  cases  therefore  do  not  necessarily  cover  the  whole  ground  of 
[219]  the  point  now  before  us,  and  I  am  afraid  canuot  be  regarded  as  of 
much  value  a.s  authorities  upon  the  question  which  we  are  called  upon  to 
decide  in  this  case. 

But  I  think  I  have  said  enough  to  show  that  irrespective  of  these  old 
cases  there  are  enough  indications  in  the  original  texts  of  the  Hindu  law 
itself  and  indeed  in  the  whole  spirit  of  that  system  of  jurisprudence  to  justify 
the  conclusion  at  which  I  have  arrived  in  this  case,  as  a  pure  question  of 
legal  decision.  But  because  the  case  is  not  altogether  free  from  difficulty, 
and  also  because  our  judgment  in  this  case  will  go  very  near  the  boundary 
of  what  is  sometimes  described  as  "judicial  legislation,"  I  am  anxious 
before  concluding  my  judgment  to  refer  to  some  considerations  of  good 
policy  from  which  I  confess  my  mind  has  not  been  altogether  free 
in  determining  the  question  raised  in  this  case.  When  I  say  good 
policy  I  do  not  refer  to  any  political  exigencies  of  the  population  of 
the  territories  under  the  jurisdiction  of  this  Court.  I  use  the  phrase 
in  the  sense  in  which  such  a  phrase  should  be  understood  in  judicial 
exposition  of  the  law,  that  is,  in  the  sense  of  those  broad  principles  which 
ordain  the  basis  of  the  rule  of  justice,  equity,  and  good  conscience  upon 
which  we,  as  Judges  of  a  Court  which  exercises  the  combined  jurisdiction 
of  a  Court  of  law  and  a  Court  of  equity,  must  act  in  cases  where  there  is 
no  specie  legislative  provision  in  the  statute  law,  or  the  original  texts  of 
an  ancient  system  of  jurisprudence  which  we  are  bound  to  administer,  do 
not  furnish  an  express  authority  in  specific  terms.  In  regarding  the  matter 
in  this  light,  I  am  fortified  by  the  example  of  Norman,  C.J.,  in  Ketra- 
mani  Dasi  v.  Kashinath  Das  (3)  where  that  learned  Judge  clearly  indicated 
that  in  considering  such  questions  considerations  of  natural  law,  equity 
and  good  conscience  were  not  to  be  lost  eight  of.  And  in  regarding  the 
matter  in  the  same  light  here,  I  cannot  refrain  from  pointing  out  thaS 
whilst  in  fact  marriages  are  almost  enjoined  by  the  Hindu  law,  especially 
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1888       in  the  case  of  females,  it  is  far  from  being  certain  that  the  re-marriage  of 

DEC  T.     Hindu  widows  is  permitted  by  the  Hindw  law  texts.     To  use  the  words  of 

Manu,  the  marriage  of  a  widow  is  not     even  named  in  the  laws  con- 

FULL       corning  marriage  "  (Manu  Chapter  [220]  IX,  ss.  64,    65)  and  the  sacred 

BENCH,     writer  goes  on  to  say  : — "This  practice,  fit  only  for  cattle,  is  reprehended 

by  learned  Brahmans,"  (ib.,  s.  65). 

11  A.  194  AD  exceptional  piece  of  legislation,  Act  XV  of  1856,  which  legalizes  the 

(F.B.)=  marriage  of  Hindu  widows,  has,  indeed,  found  place  in  the  Statute  Book 
9  A.W.N.  Of  British  India.  The  history  and  effect  of  the  legislation  are  described 
(1889)30=  Dy  Dr.  Gurudas  Banerjee  (Tagore  Law  Lectures  for  1878,  pp.  264—73)  ; 
13  Ind.  Jar.  but  I  do  not  think  it  is  going  too  far  to  say  that,  notwithstanding  that 
3*7-  enactment,  the  re-marriage  of  widows  is  still  abominable  in  the  eyes  of  the 
Hindus  of  the  three  higher  castes,  and  that  the  probable,  if  not  the  inevit- 
able, result  of  such  remarriages  would  be  the  oufccasfcing  of  the  widow  and 
her  second  husband,  if  not  also  of  those  who  took  part  in  or  encouraged 
such  re- marriage.  In  saying  so  I  refer  to  matters  such  as  those  which  the 
Madras  High  Court  had  to  consider  in  The  Queen  v.Sri  Vidya  Sankara 
Narasimha  Bharathi  Guruswamulu  (1).  And  I  consider  it  entirely  within 
the  province  of  judicial  usage  to  take  notice  of  this  circumstance  and  not  lose 
sight  of  it  in  dealing  with  such  questions.  I  take  it  as  a  proposition  which 
neither  of  the  learned  pleaders  of  the  parties,  both  of  whom  are  Hindu 
gentlemen,  would  deny,  that  under  the  present  conditions  of  the  Hindu 
society  in  this  part  of  India  if  the  plaintiff  Musammat  Janki  entered  into 
matrimony  by  marrying  a  second  husband,  she  would  incur  all  the  social 
and  religious  penalties  of  ex-communication  which  the  Hindu  society  of 
this  part  of  the  country  recognises  and  acts  upon.  Judges  are  of  course 
bound  to  administer  the  law  as  they  find  it,  but  where  the  statute  law  is 
silent,  and  the  common  law  not  free  from  doubt,  they  do  nofc,  especially  in 
disputes  arising  out  of  the  law  of  marriage,  ignore  the  conditions,  senti- 
ments or  prejudices,  religious  or  social,  which  are  held  eacred  by  the 
population  to  which  the  law  is  administered. 

It  is  in  view  of  these  legal  principles  of  adjudication,  that  I  wish  to 
quote  a  passage  from  an  eminent  Hindu  lawyer,  Krishna  Kamal  Bhatta- 
chargya  {Tagore  Law  Lectures,  1885,  page  323),  who  after  referring  to 
some  rulings  goes  on  to  say: — 

[221]  "To  a  Hindu  mind  not  penetrated  with  European  notions  and 
still  retaining  the  spirit  of  ancient  Hindu  law  as  propounded  by  Rishis  and 
their  earlier  commentators,  this  exposition  of  the  law  relating  to  a  widow's 
maintenance  would  appear  harsh  and  unsympathetic.  The  life  of  a  Hindu 
female  is  one  of  seclusion  ;  outside  the  zenana,  her  knowledge  is  as  limited 
as  that  of  a  tender  child  ;  culture,  training  or  education  she  has  absolutely 
none.  If  her  rights  are  invaded  by  the  male  members  of  the  family,  she 
is  utterly  helpless  ;  and  she  falls  under  the  inflaence  of  persons  whose 
motives  for  lending  her  a  help  are  the  furthest  from  those  of  philanthropy 
or  disinterested  good  will.  Females  belonging  to  the  respectable  classes 
are  incapable  of  earning  their  own  livelihood  ;  if  the  family  property  is 
transferred  by  the  male  relations,  what  can  these  females  do  to  keep 
their  rights  of  maintenance  secure  ?" 

I  asked  Mr.  Madho  Prasad,  in  the  course  of  the  argument,  to  suggest 
what  answer  his  client  Nand  Earn  would  give  to  these  questions.  Would 
be  propose  that  the  girl  widow  Janki  should  marry  a  second  husband, 
thus  incapacitating  herself  for  conferring  any  of  those  spiritual  benefits 

(l)  6  M.  381. 
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upon  his  brother  and  her  deceased  husband,  which  the  ecclesiastical  cere-       1888 
monials  of  the  Hindu  law  and  religion  inculcate  and  ordain  ?     Would  he      DEC.  7. 
propose  that  this  widowed  girl  should  claim  maintenance  from  -her  parental 
family  of  which  she,  by  reason  of  her  marriage  with  the  deceased  Ghasi,      FULL 
has  ceased  to  be  a  member,  and  as  such  entitled  to  no  such  legal  right  ?    BENCH. 

Would  he  propose  that  this  widowed  girl  should  enter  into  some  profession        

to  earn  a  livelihood  '?  Would  he  propose  that  if  she  is  unfit,  by  reason  of  **  *•  *'* 
her  sex  and  the  condition  of  Hindu  society,  to  adopt  any  respectable  pro- 
fession, that  she  should  go  begging  in  the  streets  for  her  bare  necessaries  9 
of  life,  thus  exposing  herself  in  her  early  month  to  all  those  temptations  (1889)  80 
of  immorality  which  the  austerities  prescribed  by  the  Hindu  law  for  the 13  In<J-  J 
widow,  are  intended  to  obviate  and  preclude  ?  817. 

The  only  answer  to  these  questions  which  Mr.  Mahdho  Prasad  for  the 
respondent  Nand  Earn  found  it  possible  to  suggest  was,  that  I  sitting  here 
as  a  Judge  should  ignore  all  considerations  of  compassion  and  dispose  of 
the  case  entirely  upon  the  technicalities  of  [222]  the  law  and  the  rights 
of  the  parties.  I  am  aware  that  such  is  my  duty,  but,  as  I  Ijave  shown, 
the  conclusions  at  which  I  have  arrived  are  well  supported  by  the  entire 
spirit  of  the  texts  of  the  Hindu  law  itself  and  the  principles  of  that  system 
of  jurisprudence.  And  if  I  have  referred  to  the  condition  of  the  Hindu 
society  in  connection  with  such  questions,  it  is  only  because  I  hold  it  to 
be  a  true  proposition  of  law  and  judicial  method,  that  in  deciding  such 
cases  of  contested  interpretation  sought  to  be  placed  upon  ancient  texts 
of  a  very  ancient  system  of  law,  Judges  of  the  present  day  in  enforcing 
that  system  should  not  be  oblivious  of  the  requirements  of  the  age  and 
the  exigencies,  social,  moral,  and  religious,  of  the  population  under  their 
jurisdiction. 

This  view  induces  me,  even  at  the  risk  of  prolixity,  to  quote  another 
passage  from  another  Hindu  lawyer  of  eminence  upon  a  cognate  subject. 
Dr.  Gurudas  Banerjee  (Tagore  Law  Lectures,  1878,  p.  213)  referring  to 
the  case  of  ~Khe.ii amani  Dossee  v.  Kashinath  Das  (1)  quotes  the  language 
of  Norman,  C.J.,  "  upon  the  question  whether  a  son's  widow  is  entitled 
to  ba  supported  by  her  father-in-law  if  she  resides  in  her  house  ;  "  and  the 
learned  author  goes  on  to  say  : — 

"  But  as  the  question  was  cot  raised  before  the  Court,  the  other  Judges 
expressed  no. opinion  upon  it ;  so  that  it  still  remains  an  open  question. 
Considering  the  constitution  of  Hindu  society,  considering  the  extremely 
helpless  condition  of  the  Hindu  widow,  and  considering  that  the  obliga- 
tion of  the  fatheV-in-law  or  other  near  relation  to  give  her  food  and  rai- 
ment if  she  resides  in  his  house,  is  not  only  enjoined  by  precepts,  bub  is 
also  confirmed  by  invariable  usage,  it  is  hoped  that  should  this  question 
ever  arise,  it  will  be  decided  in  favour  of  the  widow." 

These  passages  have  been  quoted  by  me  not  as  governing  the  exact 
question  now  before  us,  but  as  indicating  that  the  tendency  of  the  Hindu 
jurisprudence,  as  understood  by  Hindu  lawyers  themselves,  is  in-keening 
with  the  conclusions  at  which  I  have  arrived  in  this  case.  And  because 
this  judgment  has  grown  to  such  length,  I  am  anxious  to  guard  myself 
against  being  understood  to  go  behind  [223]  the  rulings  which  have  nega- 
tived the  widowed  daughter-in-law's  legal  right  to  claim  maintenance  from 
her  father-in-la1^,  who  is  in  possession  only  of  self-acquired  property.  Nor 
am  I  tc  be  understood  as  laying  down  any  rule  as  to  the  question  whether 
or  not  the  self-acquired  property  of  a  father-in-law  in  the  hands  of  a 
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1888        surviving  son  is  to  be  dealt  with  as  "  ancestral  property  "  in  the  sense  in 

DEC.  7.     which  that  expression  is  understood    in  the  Hindu  law.     What  I  do  lay 

down  is  that  Khiali  was  bound  by  moral  and  religious  precepts  to  provide  for 

FULL       fcke  maintenance  of  his  widowed  daughter-in-law,  of  the  plaintiff  ;  that  his 

BKNCH,      self-acquired  property  inherited  by  his  son,  the  defendant  Nand  Earn,  was 

so    inherited  subject  to  She  moral  obligation  of  Khiali ;  that  since  ths 

inheritance  itself  in  the  contemplation    of  the  Hindu  law  arises    for  the 

,2  =      spiritual  benefits  of  the  deceased  owner,  the  son  inheriting  the  property, 

9  4.W.N.    jg  teg^y  bound  to  discharge  those  obligations  which,  so  long  as  the  original 

acquirer  of  the  property  was  alive,  were  only  moral  obligations.     I  also 

^.'    tr'hold  that  the  plaintiff's  maintenance  is  a  legal  charge  upon  the  property 

of  Khiali  in  the  hands  of  Nand  Bam,   and  that  the  plaintiff,   Musammat 

Janki,  was  therefore  entitled  to  maintain  this  action. 

It  now  remains  for  me  to  consider  the  exact  terms  of  the  order  which 
should  be  made  in  this  case.  I  have  already  indicated  at  the  outset  that 
the  suit  was  defended  also  upon  some  ploas  of  fact  into  which  the  lower 
appellate  Court  has  not  entered,  owing  to  the  view  of  the  law  which  that 
Court  took  as  to  the  absence  of  the  plaintiff's  right  to  maintain  the  action. 
The  case  therefore  is  similar  in  principle,  so  far  as  this  point  is  concerned, 
to  the  case  of  Muhammad  A  llahabad  Khan  v.  Muhammad  Ismail  Khan  (1), 
where  the  learned  Chief  Justice  and  I  concurred  in  decreeing  tha  appeal 
and  remanding  the  case  under  s.  562  of  the  Code  of  Civil  Procedure.  For 
similar  reasons  the  plaintiff's  right  to  maintain  the  suit  being  established, 
I  decree  this  appeal ;  and,  sotting  aside  the  decree  of  the  lower  appellate 
Court  remand  the  case  to  that  Court,  for  adjudication  upbn  the  merits 
of  the  other  pleas  set  up  by  the  defendants-respondents.  Cofeis  to  abide 
the  result.  Cause  remanded. 


11  A.  224  =  9  A.W.N.  (1889)  87. 
[224]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Mahmood. 

MAHADEO  SINGH  AND  OTHERS  (Plaintiffs]  v.  BECHU  SINGH  AND 
OTHERS  (Defendants).*      [12th  November,  1888.] 

Jurisdiction— Civil    and    Revenue     Courts— Suit  by  co-sharers    in  a  joint  undivided 
mahal  for  declaration  of  title  to  receive  proportionate  share  of  rent  ini.  for  rec 
thereof— Denial  of  plaintiffs  title  by  co-sharers  defendants— Suit  not  maintainable— 
Act  XII of  1681  (North-Western  Provinces  Rent  Act),  ss.  93  (hi,  106,  148— Act  1  of 
1877  (Specific  Belief  Act),  s.  W—Civil  Procedure  Code,  s.  11. 

The  effect  and  intention  of  the  proviso  to  s.  148  of  the  North- Western  Pro- 
vinces  Bent  Act  (XII  of  1881)  is  to  preserve  the  jurisdiction  of  the  Civil  Courts 
under  s.  42  of  the  Specific  Relief  Act  (1  of  1887),  while  prescribing  a  special  period 
of  one  year's  limitation  forsuoh  suits  when  they  arise  out  of  adjudications  such  as 
s.  148  contemplates.  Neither  that  section  nor  the  proviso  aSects  the  jurisdiction 
of  a  Civil  Court  to  entertain  a  suit  ty  some  of  a  body  of  co-sharers  in  a  joint  and 
nndivided  mahal  for  a  declaration  of  their  title  to  receive  a  proportionate  share  of 
the  rent  payable  by  the  tenants. 

Having  regard  to  s.  11  of  the  Civil  Procedure  Code,  a  suit  for  the  recovery  of 
irtam  sums  of  money  as  the  plaintiffs'share  of  reut  alleged  by  them  to  have  been 

•  Second  Appeal,  No.  1950  of  1896,  from  a  decree  of  G.  J.  Nioholls.  Esq..  District 
Judge  of  Ghazipur,  dated  the  2nd  August,  1836,  confirming  a  decree  of  Mauli  Imam- 
ul-Haqq,  Munsif  of  Ballia,  dated  the  24th  December,  1885. 

(1)  10  A.  289. 
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wrongfully  received  by  the  defendant?, their  oo-aharers,  and  in   which  the  plain-        1888 

tiffs'  right  to  receive  any  portion  o!  the  rent  "Maimed  is  denied  by  the  defendants, 

is  not  barred  from  the  cognizance  of  the  Civil  Courts  by  s.  93  (h)  of   the  North-      »OV<  12. 

Western  Provinces  Rent  Act.     That  provision  does   not   contemplate   suits   in 

which  such  claims  of  title  are  BO  made  and  resisted.  APPEL- 

Buo  a  suit  by  sorre  of  the  co-sharers  in  a  ;oint  and  undivided    mahal  for  such  LATE 

declaration  and  such  recovery  of  a  proportionate   share   of  rent  as  above   referred  p 

to,  is  barred   by   the   provisions   of;  s.    1Q6   of   North-Westeen   Provinces   Bent  WVIL. 
Act,  in  the  absence  of  proof  of  local  custom  or  special  contract   authorizing  such 

suits.  11  A.  221 

[R.,  11  C.P.L.R,  144  (147).]  (1889/87. 

THE  plaintiffs  in  this  case  formed  one  of  three  sets  of  co-sharers  of 
a  village,  and  they  instituted  a.  suit  against  one  of  the  tenants,  alleging 
that  although  the  village  was  held  in  joint  and  undivided  shares,  ea«h  co- 
sharar  of  the  taluka  collected  rents  from  the  tenants  to  the  extent  of  his 
share.  The  suit  was  instituted  under  the  N.  W.  P.  Eent  Act  (XII  of 
1881)  in  the  Eevenue  Court,  and  the  tenant  defendant  in  that  case 
pleaded  payment  of  the  full  amount  of  rent- £225]  to  another  set  of 
co-sharers  in  the  taluka,  and  thereupon  those  co-sharers  were  implead- 
ed  as  defendants  and  pleaded  that  they  were  entitled  to  collect  the  entire 
rent  from  the  tenant  against  whom  that  suit  was  instituted.  That  suit 
was  dismissed  by  the  Rent  Court  upon  the  ground  that  the  mahal  being 
joint  and  undivided,  the  plaintiffs  were  not  entitled  to  sue  for  their  share 
of  rent  only,  and  that  their  proper  remedy  was  to  sue  for  settlement  of 
account  against  their  co-sharers. 

The  plaintiffs,  dealing  with  the  Rent  Court's  decision  as  one  under 
the  latter  part  of  s.  148  of  the  North-Western  Provinces  Rent  Act,  institu- 
ted this  suit  in  the  Civil  Court  under  the  proviso  to  that  section,  with  the 
object  of  obtaining  a  declaration  of  their  title  to  receive  one-third  of  the 
rent  payable  by  the  tenant,  and  for  recovery  of  certain  sums  of  money 
alleged  to  be  their  share  of  the  rent  paid  by  the  tenant  to  the  other 
co-sharers,  the  first  set;  of  defendants. 

The  suit  was  resisted  upon  various  minor  pleas,  but  the  maia  pleas 
urged  in  defence  were  that  such  a  suit  was  not  maintainable,  as  the  deci- 
sion of  the  Rent  Court  was  not  such  as  s.  148  contemplated,  and  that  the 
plaintiffs  had  no  right  to  receive  any  share  of  the  rent  from  the  tenant  in 
question. 

The  Court  of  first  instance  (Munsif  of  Ballia)  dismissed  the  suit, 
holding  that  the  Rent  Court's  decision  was  based  on  s.  106  of  the  North- 
Western  Provinces  Rent  Act  prohibiting  separate  rent-suits  by  co-sharers 
for  their  respective  shares  of  rent  ;  that  the  decision  was  not  of  the 
nature  contemplated  by  s.  148  of  the  Act ;  and  that  the  Civil  Court 
therefore  had  no  jurisdiction  to  entertain  the  suit.  The  Munsif  further 
held  that  "  no  attempt  has  been  made  and  no  evidence  has  been 
adduced  to  prove  the  existence  of  any  local  custom  or  special  custom 
authorizing  the  maintenance  of  such  a  suit  in  this  particular  case. 

On  appeal,  the  District  Judge  of  Ghazipur  affirmed  the  Munsif's  decree. 
Upon  the  question  of  local  custom,  he  observed  : — "  Custom  was  not  set 
up  in  the  Revenue  Court.  There  is  no  sufficient  proof  of  the  alleged 
harassing  and  destructive  custom  and  partial  £226]  admissions  of  some 
of  the  respondents,  if  embodied  in  the  wajib-ul-arz,  would  not  convince 
me  that  such  monstrous  custom  prevailed." 

The  plaintiffs  instituted  a  second  appeal  from  the  decrees  of  the 
Munsif  and  the  District  Judge. 
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1888  Munshi  Juala  Prasad,  for  the  appellants. 

Nov.  12,  The  Hon.  T.  Conlan  and  Mr.  J.  E.  Howard,  for  the  respondents. 

Ap— ;  JUDGMENT. 

LATE  MAHMOOD,  J.,  (after  stating  the  facts,  continued) : — Upon  appeal  by 

the  plaintiffs    to  the  lower  appellate  Court,    the  learned  Judge  of  that 

'      Court,  whilst  concurring  in  the  general  conclusions  of  the  first  Court,  has 

111.224=  recorded  some   observations  which  go  beyond  the  exigencies  of  the   case 

A.W.N.    and  with  which  I  am  not  concerned  here.     The  only  point  which  has 

(1889)  87.    been  urged  before  me  in  second  appeal,  on  behalf  of  the  plaintiff  s^appellants, 

is  that  the  Courts  below  have  erred  in  law  in  holding  that  the  suit  did  not 

lie,  and  that  they  should  have  decided  it  on  the  merits. 

I  do  not  think  it  is  necessary  for  me  to  decide  whether  the  Eent 
Court's  decision  in  this  case  dismissing  the  plaintiffs'  suit  for  rent  was  an 
adjudication  such  as  s.  148  of  the  Kant  Act  contemplates^  because  whether 
it  was  so  or  not.  a  decision  under  that  section  is  not  in  my  opinion  an 
essential  condition  precedent  to  the  maintainability  of  a  declaratory  suit 
in  the  Civil  Court,  for  such  matters  are  dealt  with  under  s.  42  of  the 
Specific  Belief  Act  (I  of  1877).  The  effect  and  intention  of  the  proviso 
to  s.  148  of  the  Rent  Act  seems  to  be  to  preserve  the  Civil  Court's  juris- 
diction, while  prescribing  a  special  period  of  one  year's  limitation  for  such 
suits  when  they  arise  out  of  adjudications  such  as  the  section  contemplates. 
But  neither  the  section  nor  the  proviso  aims  at  laying  down  any  rules 
governing  questions  of  the  jurisdiction  of  the  Civil  Court  in  connection  with 
declaratory  suits.  The  suit  therefore,  so  far  as  it  sought  a  declaration  of 
the  plaintiffs'  right  to  collect  their  one-third  share  of  rents  was  maintain- 
able as  a  suit  of  civil  nature,  and  there  was  no  want  of  jurisdiction 
in  its  strict  sense.  Nor  do  I  think  that  the  suit,  so  far  as  it  sought 
to  recover  certain  sums  of  money  as  the  plaintiffs'  share  of  the  rent 
alleged  to  have  been  wrongfully  realized  by  their  [227]  co-sharers  the 
firsb  set  of  defendants,  fell  beyond  the  jurisdiction  of  the  Civil  Court. 
To  oust  such  jurisdiction,  the  provisions  of  s.  11  of  the  Civil  Procedure 
Code  require  the  existence  of  a  legislative  enactment.  In  the  present  case 
all  that  has  been  suggested  is  that  the  claim  for  money,  being  between 
two  co-sharers,  partook  of  the  nature  of  a  suit  such  as  that  contemplated 
by  ol.  (h)  of  s.  93  of  the  Bent  Act  and  that  it  was  therefore  not-  cognizable 
by  the  Civil  Court.  But  in  the  present  case,  the  right  of  the  plaintiffs  to 
receive  any  portion  of  the  rents  claimed  is  denied  by  their  co-shavers  the 
defendants,  and  the  form  of  the  suit  itself  seeks  establishment  jof  title, 
and  consequent  recovery  of  such  portions  of  the  rents  as  the  plaintiffs 
allege  themselves  entitled  to  by  virtue  of  their  disputed  right.  In  my, 
opinion  cl.  (h)  of  s.  93  of  the  Bent  Act  does  not  contemplate  suits  in 
which  such  claims  of  title  are  made  and  resisted  upon  denial  of  the 
plaintiffs'  right. 

For  these  reasons  I  am  of  opinion  that  both  the  Courts  below  were 
wrong  in  holding  that  the  Civil  Court  had  no  jurisdiction  to  entertain  the 
suit. 

But  this  view  of  the  preliminary  points  in  the  case  does  not  go  far 
to  help  the  plaintiffs-appellants,  for  their  case  is  bad  on  the  merits.  The 
relief  they  pray  for  both  in  point  of  declaration  of  title  and  recovery  of 
money,  cannot  be  granted  to  them  unless  they  show  that  such  relief  can 
be  granted  in  accordance  with  law. 

Now,  in  the  first  place,  it  has  been  found  by  the  Courts  below  as  a 
matter  of  fact  that  the  m&hal  of  which  the  plaintiffs  are  co -sharers  is  joint 
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undivided  property  within  the  meaning  of  a.  106  of  the  Rent  Act,  which       1888 
lays  down  that : —  Nov.  12. 

''No  co-sharer  in  an  undivided  property  shall,  in  that  character,   be 
entitled  separately  to  sue  a  tenant  under  this  Act,  unless  he  is  authorised     APPEL- 
to  receive  from  such  tenant  the  whole  of  the  rent  payable  by  such  tenant ;       LATE 
but  nothing  in  this  section  shall  affect  any  local  custom    or  any  special      CIVIL 
contract."  

The  rent  law  of  these  Provinces  is  therefore  clearly  opposed  to  the  11  A.  224- 
deelar^tion  which  the  plaintiff?  seek,  namely,  thafc  they  are  [228]  entitled    9  &.W.N. 
to  recover  from  each  tenant  of  the  maha  /their  proportionate  share  of  rent,     (1889]  87. 
leaving  the  remainder  to  be  collected  by  the  other  co-sharers  in  proportion 
to  their  respective  shares  in  the  mahal     The  section  says  that  such  is  not 
to  be  the  case,  unless  local   custom  or   special    contract   is  established. 
Now,  in  the  present  case  the   Court  of  first  instance  observes : — "  No 
attempt  has  been  made  and  no  evidence  has  been  adduced  to    prove  the 
existence  of  any  such  custom  in  this  case,"  and  the  lower  appellate  Court; 
has  used  even  more  emphatic  language.     The  learned  Judge  of  that  Court 
observed: — 

"  Custom  was  not  set  up  in  the  Eevenue  Court,  There  is  no  sufficient 
proof  of  the  alleged  harassing  and  destructive  custom,  and  partial  admis- 
sions of  some  of  the  respondents  if  embodied  in  the  wazib-ui-arz  would 
not  convince  me  that  such  monstrous  custom  prevailed." 

Sitting  here  as  a  Judge  of  second  appeal  I  must  accept  these  con- 
current findings  of  fact,  and  must  hold  that  the  plaintiffs  have  failed  to 
prove  any  such  custom  as  would  entitle  them  to  the  declaration  that  they 
have  a  right  to  realize  or  claim  only  their  proportionate  share  of  rent  , 
from  tenants  in  the  mahal  in  opposition  to  the  general  rule  of  the  rent 
law  of  these  Provinces  enunciated  in  s.  106  of  the  Bent  Act.  It  follows 
that  neither  the  declaration  nor  the  money  which  they  claim  in  this  suit 
as  the  consequence  of  such  declaration  can  be  awarded  to  the  plaintiffs- 
appellants. 

For  these  reasons  the  grounds  urged  in  appeal  cannot  prevail  and 
I  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


11  A.  228  =  9  A.W.N.  (1889)  53. 

APPELLATE    CIVIL. 

Before  Mr.  Justice  Mahmood. 


MUHAMMAD  SULAIMAN  (Judgment-debtor)  v.    JHUKKI  LAL 

(Decree-holder).*     [12th  November,  1888.] 

Execution  of  decree — Compromise— E&toppBl—Civil  Procedure  Cede,  ss.  257-A,  375,  647. 
Although  a  Court  executing  a  decree  is  bound  by  the  terms  thereof,  and  cannot 
add  to  or  very  or  go  behind  them,  the  effect  of  s.  375  read  with  s.  647  of  the 
Civil  Procedure  [229]  Code  is  that,  whan  a  decree  is  put  into  execution,  the 
proceedings  taken  therefor  amount  to  a  separate  litigation  in  which  the  parties 
can  enter  into  a  compromise  much  in  the  same  manner  as  in  a  regular  suit. 
Such  a  compromise  does  not  extinguish  the  decree  ;  and  the  Court  executing  the 
decree  is  bound,  subject  to  tha  conditions  indicated  by  s.  375,  to  give  (effect  to 
the  compromise.  In  execution-proceedings  the  word  "suit"  in  s.  375  must,  with 

*  Second  Appeal,  No.  1408  of  1887,  from  a  decree  of  E.  G.  Hardy,  Esq.,  Deputy 
Commissioner  of  Jhansi.  dated  the  12th  July.  1887.  confirming  a  decree  of  Pandit  Gopal 
Rao,  Deputy  Collector  of  Jhansi,  dated  the  30th  May,  1887. 
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reference  to  a.   647,  be  read  as  meaning  "execution  of  decree."     By  reason  of  the 

words  in   e.  375,  "lawful   agreement  or   compromise,"  the   provisions  of  s.  257  A 

NOV.  18.  become  applicable  to  such  a  cas°;  and,  so  long  as  the  requirements  of  that  section 

are  satisfied,  the  compromise  becomes  a  part  of  the  decree  itself,  and — at  least  as 

APPEL-  between  the'  decree-bolder   and  the   judgment-dsbtor— can   be  given   effect  to  in 

.fjrw  execution  of  the  decree. 

When  such  a  compromise  has   been  duly  made  and   sanctioned  by  the  Court 
OlVIL.  executing  the  decree,   neither  the   decree-holder   nor  the   judgment-debtor  can 

~—  resile  from  the  position  assumed  by  them  in  the  matter  of  tne  compromise. 

11  A.  228=  Even  if  such  a  compromise  has  been  irregularly  sanctioned  by  the  Court  exeout- 

9  A.W.N.  ing  the  decree— the  irregularity  not  amounting  to  want  of  jurisdiction — the  com- 

(1889)  53.  promise  must  take  effect  until  the  order  sanctioning  it  is  set  aside  and  until  that 

happens,  the  parties  are  bound  by  it  tn  all  proceedings  relating  to  the  execution 
of  the  decree,  and  where  they  have  acted  upon  it,  they  are  estopped  thereafter 
from  questioning  its  validity. 

Sita  Ram  v.  Da&rath  Das  (1)  followed,  Debi  Rai  v.  Gokal  Prasad  12),  Ram 
LakJian  Rai  v.  Bakhtaur  Rai  ;3»,  Fateh. Muhammad  v.  Gcpal  Das  (4),  Ganga 
v.  Murlidhar  (5),  Sheo  Golam  Lai  v.  Beni  Prasad  (6),  Lahshmana  v.  Sukiya 
Baj  (7;,  Telia  Cfietti  v.  Munisami  Recldi  (8)  ,Pisani  Attorney-General  of  Gibral- 
tar (9),  and  Sadasiva  Pillai  v.  Ramalinga,  Pillai  (10)  referred  to. 

TR,,  12  A.  571  (576);  23  P.  L.  R.  1901  ;  61  P.  L.  R.  1907  ;  71  P.  W.  R.  1907  =  29  P.  R. 
1908.] 

THE  facts  of  this  case  are  stated  in  the  judgment  of  the  Court. 

Mr.  Abdul  Majid,  for  the  appellant. 

Pandifc  Sundar  Lai  and  Munshi  Madho  Prasad,  for  the  respondent. 

JUDGMENT. 

MAHMOOD,  J. — The  decree-holder-respondent  obtained  a  simple 
money-decree  against  the  judgment-debtor-appellant  on  the  24th  March, 
1884,  and  applied  for  execution  thereof  'on  the  next  day  and,  obtained 
attachment  of  the  judgment-debtor's  property.  Thereupon  the  judgment- 
debtor's  brother,  Muhammad  Ibrahim,  made  an  application  on  the  14th 
Jane,  1884,  stating  that  an  agreement  had  [230]  been  arrived  at  to  the 
effect  that  Bs.  200  cash  was  to  be  paid  to  the  decree-holder  and  the 
balance  was  to  be  paid  by  instalments  of  Bs.  100  per  annum,  failing 
which  execution  was  to  be  taken  out  against  the  judgment-debtor  and  then 
from  bis  brother  the  applicant.  The  decree-holder-respondent  appears  to 
have  accepted  this  arrangement,  and  on  the  4th  July,  1884,  the  Court  passed 
an  order  sanctioning  the  agreement  and  directing  that  the  execution  of 
decree  in  future  should  take  place  according  to  the  terms  of  the  agreement 
against  the  original  judgment-debtor  and  his  surety  Muhammad  Ibrahim.' 
The  order  further  directed  the  attached  property  to  be  released  and,  to  use 
the  words  of  the  lower  appellate  Court,  "  the  signature  of  the  judgment- 
debtor  is  appended  beneath  the  order." 

The  prasent  litigation  began  with  an  application  made  by  the  decree- 
holder  on  the  28th  April,  1887,  for  execution  of  the  decree  against  the 
original  judgment-debtor  and  the  surety.  The  original  judgment-debtor 
registerd  the  execution  upon  the  ground  that  since  Muhammad  Ibrahim 
had  stood  surety  for  him,  the  decree  could  not  be  executed,  and  the 
Court  of  first  instance  dealing  with  the  objection  held  that  "  the  decree 
should  likewise  be  executed  against  Muhammad  Sulaiman,  and  on  failure 
to  recover  the  money  from  him,  the  decree-holder  might  then  institute  a 
fresh  suit  against  Muhammad  Ibrahim,  for  be  cannot  recover  the  money 
from  him  by  taking  out  execution  of  the  present  decree." 


(1)  &  A.  492. 
(6)  5  C.  37. 


(2)  3  A.  585. 
(7)  7  M.  400. 


(3)  6  A.  623. 
(8)  6  M.  101. 
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The  effect  to  the  first  Court's  order  was  to  allow  execution  against 
the  original  judgment-debtor,  Muhammad  Sulaiman,  appellant,  and  to 
disallow  it  against?  the  surety,  Muhammad  Ibrahim. 

Upon  appaU  by  the  judgment-debtor,  Muhamm%d  Sulaiman,  the 
learned  Judge  of  the  lower  apoellate  Court  has  held  that  "  even  if  a  fresh 
contract  was  entarad  into,  fihe  judgment-debtor  is  estopped,  inasmuch  as 
he  has  acted  on  the  contract  by  fulfilling  some  of  its  conditions,  namely, 
paying  Rs.  200  cash  and  one  at  all  events  of  the  subsequent  instalments. 
He  cannot,  therefore,  repudiate  the  condition  now  being  enforced  against 
him,  namely,  the  execution  of  decree  againsi;  himself  on  account  of  the 
non-payment,  of  the  instalments." 

[23 1]  Cpoa  these  grounds  the  learned  Judge  upheld  the  order  of  the 
first  Court. 

This  second  appeal  has  been  preferred  by  the  judgment-debtor, 
Muhammad  Sulaiman,  and  the  only  ground  urged  is  that  the  agreement  of 
the  14th  June,  1884,  and  the  order  of  the  4th  July,  1884,  extinguished  the 
decree,  and  that  the  only  remedy  now  available  to  the  decree-holder  res- 
pondent lies  in  a  regular  suit  against  the  surety  who  undertook  liability 
under  the  compromise,  or  rather  the  arrangement  above  mentioned. 

In  support  of  this  contention  Mr.  Abdul  Majid  has  relied  upon  a 
Full  Beach  ruling  of  this  Court  in  Debi  Rai  v.  Gokal  Prasad  (1)  which 
was  followed  in  Bam  Lakhan  Rai  v.  Bakhtawar  (2)  and  Fateh  Muham- 
mad v.  Gopcd  Das  (3).  On  the  other  hand,  Pandit  Sundar  Lai  for  the 
respondent  in  opposing  the  contention  cites  a  later  Full  Bench  ruling  of 
this  Court  in  Sita  Ram  v.  Dasrath  Das  (4)  which  appears  to  have  been 
decided  without  any  reference  to  the  earlier  Full  Bench  ruling.  Again,  I 
am  referred  to  the  case  of  Ganga  v.  Murlidhar  (5)  in  which  the  learned 
Judges  distinguished  the  case  from  the  Full  Bench  ruling  in  Debi  Rai  v. 
Gokal  Prasad  (1)  and  also  to  a  ruling  of  the  Calcutta  High  Court  in  Sheo 
Golam  Lai  v.  Beni  Prasad  (6)  and  a  ruling  of  the  Madras  High  Court  in 
Lakshmana  v.  Sukiya  Bai  (7). 

Upon  the  strength  of  these  various  rulings  the  case  has  been  argued 
before  me  at  considerable  length  on  both  sides,  and  much  has  been  said  as 
to  whether  or  not  the  two  Fall  Bench  rulings  of  this  Court  above  men- 
tioned ire  in  conflict  with  each  other,  and  it  has  been  contended  that  the 
later  Full  Banch  ruling  in  Sitaram  v.  Dasrath  Das  (4)  intended  to 
overrule  the  earlier  Full  Bench  ruling  in  Debi  Rai  v.  Gokal  Prasad  (1)  and 
to  adopt  the  dissentient  opinion  of  Oldfield,  J.,  in  the  latter  case,  although 
nothing  to  this  effect  appears  in  the  judgment  of  the  later  Full  Bench. 
As  to  this  part  of  the  argument,  I  need  only  say  that  sitting  here  as  a  single 
Judge  I  am  bound  by  the  Full  Bench  rulings  of  this  Court,  and  whether  or 
[232]  riot  there  is  conflict  between  any  two  of  them,  I  am  bound  by  the 
rule  laid  down  in  the  later  ruling.  Nor  is  it  necessary  for  me  to  enter  into 
an  elaborate  disquisition  as  to  the  reconcilableness  or  otherwise  of  the 
principles  upon  which  these  various  rulings  proceed.  I  think  it  is  enough 
for  the  purposes  of  this  case  to  say  that  the  point  of  law  which  requires 
determination  is  of  a  simple  character  and  need  not  be  complicated  with 
the  ratio  decidendi  of  the  various  rulings  which  have  been  cited. 

I  hold  it  to  be  a  correct  proposition  of  law  that  a  Court  executing  a 
decree  is  bound  by  the  terms  of  that  decree  and  cannot  go  behind  them. 
It  is  equally  true  as  a  general  proposition  that  such  Court  can  neither  add 


(1)  3  A.  385. 
(5)  4  A.  210. 


(•2)  6  A.  628. 
(6)  5  C.  27. 


(3)  7  A.  424. 
(7)  7  H.  400, 


(4)  5  A.  49J. 


1888 
NOV.  12, 

APPEL- 
LATE 
CIVIL. 

11  A.  228  = 

9  X.W.N. 
(1889)  53. 


575 


11  All.  233  INDIAN  DECISIONS,  NEW  SERIES 

1888       to  9Uon   a  decree  nor  varv   *ts  terms.     But  &   is  a'80   true  "that  when  a 
Nov  12      decree  is  put  into  execution  the  proceedings  taken    therefor  amount  to  a 

1_  '     separate  litigation  in  which  the  partiea  can  enter  into  a  compromise  much 

APPBL-  in  the  same  manner  as  in  a  regular  suit.  This  I  take  to  be  the  effect  of 
L\TE  8-  375  °f  the  Code  of  Civil  Procedure  read  with  s.  647  of  that  enactment, 
r  and  this  view  is  fortified  by  the  principle  upon  which  my  brother  Straight 

__T'      and  myself  decided  the  case  of  Sarju  Prasad  v.  Sita  Ram  (I). 
11  A.  228=  Now,  when  in  execution  proceedings  any  arrangement  amounting  to 

A  W.N.  a  compromise  has  been  arrived  at  between  the  decree-holder  and  the 
(1889)  53.  judgment-debtor,  the  Court  executing  the  decree  is  bound  to  give  effect 
to  such  compromise,  subject  of  course  to  the  limitations  indicated  by 
s.  375  of  the  Code,  in  which  the  word  suit  must  in  execution  proceedings  be 
read  to  mean  "execution  of  decree,"  that  is.  mutatis  mutandis,  which 
s.  647  of  the  Code  implies.  Further,  because  such  a  compromise  must  be 
according  to  law  or  as  s.  375  terms  it,  a  lawful  agreement  or  compromise, 
the  provisions  of  s.  257-A  become  applicable,  and,  so  long  as  these 
requirements  are  satisfied,  the  compromise  becomes  a  part  of  the  decree 
itself  and  can  be  given  effect  to  in  execution  of  such  a  decree,  at  least  as 
between  the  decree-holder-  and  the  judgment-debtor,  as  was  held  by 
the  Madras  Court  in  Yella  Chetti  v.  Munisami  Reddi  (2^.  I  hold 
further,  tha.t  when  such  a  compromise  has  been  duly  arrived  at  and 
[233]  sanctioned  by  the  Court  executing  the  decree,  neither  the  decree- 
holder  nor  the  judgment-debtor  can  resile  from  the  position  which  they  thus 
deliberately  took  up  in  the  matter  of  the  compromise.  I  go  even  further, 
and  hold  that,  even  if  such  a  compromise  is  irregularly  sanctioned  by  the 
Court  executing  the  decree — the  irregularity  not  amounting  to  want  of 
jurisdiction — the  compromise  must  take  effect  unless  the  order  sanctioning 
it  is  set  aside  by  the  procedure  required  by  the  law  for  such  a  purpose. 
But  so  long  as  the  order  sanctioning  the  compromise  stands,  the  parties 
are  bound  by  it  in  all  proceedings  relating  to  the  execution  of  the  decree, 
and  where  they  have  acted  upon  the  compromise  they  are  estopped  there- 
after from  questioning  its  validity. 

The  general  principle  upon  which  this  view  proceeds  was  laid  down  by 
the  Lords  of  the  Privy  Council  in  Pisani  v.  Attorney-General  of  Gibraltar  (3) 
which  was  applied  by  their  Lordships  to  Indian  cases  in  Sadasivd  Pillai 
v.  Ramalinga  Pillai  (4)  which,  indeed,  is  the  leading  case  upon  the  subject, 
and  applicable  in  principle  to  the  case  now  before  me.  This  appears  from 
the  obsevations  made  by  Oldfield,  J.,  in  his  dissentient  judgment  in  the 
earlier  Full  Bench  ruling  of  this  Court  in  Debi  Rai  v.  Gokal  Prasad,  (5) 
and  is  consistent  with  the  conclusion  at  which  the  later  ruling  of  the  Full 
Bench  in  Sita  Ram  v.  Dasrath  Das  (6)  arrived,  as  also  with  the  Division 
Bench  ruling  of  this  Court  in  Ganga  v.  Murlidhar  (7).  It  is  enough  for 
me  to  say  that  I  am  bound  by  Privy  Council  rulings,  and  that  for 
the  purposes  of  this  case,  I  am  content  with  the  conclusions  at  which  the 
two  rulings  of  this  Court  last  cited  arrived. 

Now,  in  the  present  case,  the  arrangement  was  contained  in  the 
application  of  the  judgment-debtor's  brother  Muhammad  Ibrahim,  dated 
the  14th  June,  1884.  That  arrangement,  was  to  the  effect  that,  "  should 
Muhammad  Sulaiman  fail  to  pay  the  amount  of  the  decree,  then  it  may 
be  recovered  from  Muhammad  Ibrahim."  The  order  of  the  Court,  dated 
the  4th  July,  1884,  shows  that  this  arrangement  was  accepted  by  the 

(1)  10  A.  71.         (2)  6  M.  101,         (3)  L.  R.  5  P.  C.  516.  (4)  2  I.' A.  219. 

(5)  3  A.  385.         (6)  5  A.  492.         (7)  4  A.  240, 

576 


YI]  CHBDI  LAL  V.  BHAGWAN  DAS  11  All.  235 

decree-holder-respondent   and  by  [234]  the  judgment-debtor-appellant  ;       1888 
that   it    was  sanctioned    by   the    Court ;   and    that   it    was  in  consequ-     Nov.  12. 
ence    of   such    compromise  that    the    judgment-debtor's   property    was 
released  from    attachment.     It    has   been  found    further  by   the    lower     APPEL- 
appellate  Court  that  this  compromise  was  acted  upon,  "  by  paying  Bs.  200      LATB 
cash  and  one,  at  ail   events,   of  the   subsequent   instalments."     There      CIVIL. 
is   nothing   in   that    compromise  to   show  that   it    was   intended  either 
to  extinguish   the  decree,  cr  to  create  any  relation  other  than  that  of  a  11  A.  228  = 
decree-holder  and  judgment-debtor  between  the  parties  to  this  appeal.    The    9  A.W.N. 
decree  therefore  subsists  as  against  the  judgment-debtor-aopellant.  though,     (1889)  93. 
as  I  have   already  explained,    its  execution    has    been    modified    by    the 
compromise  above-mentioned.    It  is,  indeed,  in  accordance  with  the  terms 
of  that  compromise  that  the  deoree- holder-respondent  has  prayed  for  exe- 
cution of  his  decree,  and  the  Courts  below  have  allowed  that  execution. 

I  hold  that  under  such  circumstances  the  order  of  the  Courts  below 
is  correct,  for  the  decree  still  subsists  and  is  enforcible  against  the  judg- 
ment-debtor-appellant according  to  the  above-mentioned  compromise. 

For  these  reasons  I  dismiss  the  appeal  with  costs. 

Appeal   dismissed. 


11  A.  234  =  9  A.W.N,  (1889)67. 

APPELLATE   CIVIL. 
Before  Mr.  Justice  Straight  and  Mr.  Justice  Mahmood. 


CHBDI  LAL  AND  OTHERS  (Defendants)  v.  BHAGWAN  DAS  AND 
OTHERS  (Plaintiffs).*     [21st  November,  1888.] 

Mortgage — Decree  enforcing  hyvothicalitin — Satisfaction  of  decree  by  person  not  subject 
to  legal  obligation  thereunder  — Su:t  for  attribution  brought  by  such  person  against 
judgment- dobtcrs— Gratuitous  payment  — Act  IX  of  187a  (Contract  Act),  ss.  69,70 — 
"  Lawfully." 

Tbe  widow  of  D  a  separated  Hiada,bypotheoated  certain  immoveable  property 
which  had  belonged  to  her  husband.  The  immediate  reversioners  to  Z)'s  estate 
were  his  nephew  S,  and  the  three  sons  of  his  brother  0.  After  the  widow's 
death,  the  mortgagee  put  his  bond  in  suit,  impleading  as  defendants  S,  two  of 
S's  four  sous  and  the  three  sons  of  0.  Only  the  three  last-mentioned  persons 
resisted  the  suit  ;  aud  [233]  the  mortgagee  obtained  a  deoree  directing  the  sale 
of  the  mortgaged  property  in  baiiaf  action  of  his  claim.  From  the  operation  of 
this  decree  S  was  wholly  exempted,  and  his  sons  were  made  liable  only  to  pav 
tbeir  own  costs.  Before  any  sale  in  execution  of  the  decree  could  take  place, 
the  BOD:*  of  8  paid  the  amount  of  the  decree  into  Court,  thus  saving  the  property 
from  sale.  They  subsequently  sued  the  sons  of  0  for  contribution  in  respect  of 
this  paymet.  Ic  was  found  that,  at  the  time  when  the  payment  was  made.  8 
was  a  member  of  a  joint  Hindu  family  with  the  defendants,  and  that  his  sons, 
the  plaintiffs,  had,  at  that  time,  no  interest  in  the  property  by  transfer  from 
him. 

Held  that  at  the  time  of  the  payment,  the  plaintiffs  could  not  properly  be 
regarded  as  in  the  position  of  co-mortgagors  with  the  defendants,  so  as  to  have 
an  equitable  lien  upon  the  property  they  had  saved  from  sale  ;  that  it  was  not 
a  case  of  a  payment  which  the  defendants  were  bound  to  make  in  which  the 
plaintiffs  were  "  interested  "  within  the  meaning  of  s.  69  of  the  Contract  Act ; 
and  that  therefore  the  notion  of  an  implied  request  by  the  defendants  to  the 
plaintiff  to  make  the  payment  could  not  be  imported  into  the  case,  and  '.ho 
plaintiffs  were  not  entitled  to  contribution. 

•  Second  Appeal,  No.  1118  of  1886,  from  a  deoree  of  W.  B.  Barry,  Esq.,  District 
Judge  of  Ghazipur,  dated  the  5th  April,  1686,  reversing  a  deoree  of  Pandit  Katau  Lai, 
Subordinate  Judge  of  Ghazipur,  dated  the  12th  September,  1885. 
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Held  also  that  there  was  DO  such  relaiicnship  between  the  parties  as  would 
create  or  justify  the  inference  of  any  right  in  the  plaintiffs  to  lock  to  the  defen- 
dants for  compensation,  so  as  to  make  s.  70  of  the  Contract  Act  applicable  ;  and 
that  if  the  plaintiffs,  as  mere  volunteers,  chose  to  pay  the  money  not  for  the 
defendants  but  for  themselves,  they  could  not  claim  the  benefits  of  that  section. 

The  principle  of  the  decision  in  Pancham  Singh  v.  Ali  Ahmad  (1)  has  been 
recognized  and  provided  for  in  the  Transfer  of  Property  Act. 

By  the  use  of  the  word  "  lawfully  "  in  s.  70  of  the  Contract  Act,  the  Legisla- 
ture had  in  contemplation  cases  in  which  a  person  held  such  a  relation  to 
another  as  either  directly  to  create  or  reasonably  to  justify  the  inference  that  by 
some  act  done  for  another  person,  the  person  doing  the  act  was  entitled  to  look 
for  compensation  to  the  person  for  whom  it  was  done.  Ram  Tuliul  Singh  v. 
Bisseswar  Lai  Sahoo  ('2)  referred  to. 

[R.    30  A.  167  =  A.W.N.  (1908)  58  =  5  A.L.J.   163  ;  2  C.L.J.  311  ;  12  C.P.L.B.  4  '7)  ; 
7  O.C.  146  (149.  150)  ;  Disc.,  6  Ind.  Gas.  341  (342)  =  14  C.W.N.  699  (702).] 

THE  facts  of  this  case  are  stated  in  the  judgments  of  the  Court. 
Mr.  Amiruddin,  for  the  appellants. 
Mr.  Simeon,  for  the  respondents. 

OEDEE  OF  EEMAND. 

STRAIGHT,  J. — This  is  a  second  aopeal  from  a  decree  of  the  Judge  of 
Ghazipur,  dated  the  5th  April,  1886.  The  suit  out  of  which  it  has  arisen 
was  brought  by  the  plaintiffs-respondents  in  the  Court  of  the  Subordinate 
Judge  of  Ghazipur  against  three  defendants-appellants  before  us,  and 
one  Hira  Lai,  who  is  not  an  [236]  appellant  in  this  Court.  The  claim 
set  up  by  the  plaintiffs  was  presented  under  the  following  circumstances, 
and  in  order  better  to  understand  the  facts,  it  will  be  convenient  here  to 
give  a  genealogical  tree  of  the  family  in  which  the  plaintiffs  and  the  three 
defendants  before  us  were  members  : — 

Basti  Bam. 


Orai- 


Ganga  Prasad. 


Debi  Prasad. 


Cbedi 
(Deft.) 


I 


I          Sheobalak.  Musammat  Panno  (widow) 

Bhawani        Kampta     (widow,     Musammat     Rukminia) 
(Deft.)  (Deft.)  | 

ii  r~        i 

Bhagwan.       Baghubir.          Kanhya.         Mahabir.     (plaintiffs.) 


From  the  above  tree  it  will  be  seen  that  upon  the  death  of  Debi 
Prasad,  who  left  no  children  behind  him,  he  admittedly  being  a  separated 
Hindu  brother,  his  widow,  Musammat  Panno  was  entitled  to  life- 
possession  of  the  property  left  by  him,  and  upon  her  decease  on  the  12th 
October,  1879,  it  is  admitted  that  the  immediate  reversioners  thereto 
were  the  present  defendants-appellants,  the  three  sons  of  Orai,  and  Sheo- 
balak. the  son  of  Ganga  Prasad,  and  the  father  of  the  plaintiffs  in  the 
present  suit.  It  seems  that  prior  to  her  death,  Mussammat  Panno,  along 
with  Mussammat  Rukminia,  the  mother  of  the  plaintiffs,  on  the  17th 
September,  1877,  executed  a  hypothecation  bond  in  favour  of  one  Mahabir, 
in  respect  of  an  advance  of  money  made,  and  as  security  for  that  advance 
had  hypothecated  a  portion  of  the  immoveable  property  of  which  she  was 
in  life-possession  as  the  widow  of  Debi  Prasad.  After  the  death  of  Mussam- 
mat Panno,  Mababir  put  his  hypothecation  bond  in  suit,  and  he  impleaded 
in  that  litigation,  as  I  understand  it,  the  three  present  defendants-appellants, 


(1)  4  A  56. 


(2)  2  I.A.  131. 
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Sbeobalak,  the  father  of  the  three  plaintiffs,  au.l  Bhagwan  and  Kanhya, 
either  directly,  or  some  of  these  persons  were  brought  upon  the  record  as 
defendants  at  their  own  instance.  In  the  result  a  decree  was  passed  in 
favour  of  Mahabir.  The  three  defendants- appellants  bafore  us  were  exempt- 
ed in  person  [237]  from  the  execution  of  the  deoree,  but  cast  in  costs.  The 
defendant  Sheobalakwas  exempted  altogether,  and  as  regards  the  two  plain- 
tiffs Bhagwan  and  Kanhya,  it  is  not  very  olear  what  took  place  with  regard 
to  them.  But  I  think  this,  at  least,  is  certain,  that  thsy  were  in  no  way 
made  liable  under  that  decree.  The  effect  of  that  decree  was  that  the 
property  which  had  been  hypothecated  by  Musammat  Panno,  was  in  the 
ordinary  course  of  things  advertised  for  sale  :  and  the  position,  looking  to 
the  genealogical  tree  of  the  parties,  at  tha  time  was  prima  facie  that,  on 
the  one  hand,  Mahabir  was  the  mortgagee  entitled  under  a  decree  of  Court 
to  enforce  his  mortgage,  while,  on  the  other  hand,  the  three  appellants  and 
Shoebalak  were  the  reversioners  of  the  mortgagor  rights  against  whom  the 
decree  might  be  enforced  to  the  extent  that  the  mortgaged  property  could 
be  sold  in  invitum  to  them,  unless  they  paid  up  the  amount.  At  that  time, 
so  I  understand  the  facts  to  be,  Bhagwan  and  Kanhya  and  the  other  two 
plaintiffs  in  the  present  suit,  were  minors,  and  upon  the  14th  March,  1881, 
on  behalf  of  Bhagwan  and  Kanhya  a  sum  of  Rs.  808  12-6  was  paid  into 
the  Court  executing  Mababir's  decree  for  the  purpose  of  stopping  the  sale 
of  the  mortgaged  property,  and  the  mortgage  was  thereby  paid  off,  the 
decree  was  satisfied  and  the  property  saved  from  execution-sale. 

On  the  17th  July,  1881,  the  defendants  Chedi  and  his  brother  sold  to 
Hira  Lai,  the  other  defendant,  the  2-V  annas  share  that  they  had  inherited 
from  Musammat  Panno  in  the  property  mortgaged  to  Mahabir,  and  it  is 
m  this  way  that  Hira  Lai  the  original  second  defendant  in  the  suit  was 
introduced  into  the  litigation.  He,  however,  is  not  before  us,  and  no 
question  arises  in  this  appeal  for  us  to  determine  in  respect  of  him  how 
and  under  what  circumstances  he  acquired  the  property  from  the  first 
set  of  defendants,  or  whether  any  sepcial  protection  can  be  afforded  to  him 
as  a  purchaser  without  notice. 

Tne  present  suit  which  was  instituted  on  the  9bh  May,  1885,  by 
Bhagwan  and  Kanhya  and  their  other  two  brothers  under  the  guardian- 
ship of  their  mother,  claims  a  sum  of  Rs.  404-6-3,  the  half  of  Rs. 808-12-6 
paid  into  Court  on  the  14th  March,  1881,  with  a  [238]  sum  of  Rs.  242-6-0 
interest,  in  all  Rs.  646-12-3  principal  and  interest,  as  a  contribution  from 
the  defendants  towards  the  amount  which  the  plaintiffs,  say  they  were 
constrained  to  pay  in  order  to  save  the  whole  property  from  sale  and 
in  which  payment  they  say  the  defendants-appellants  were  jointly 
interested. 

But  that  is  not  all  the  plaintiffs  ask.  They  ask  further  to  enforce 
the  claim  for  tho  amount  of  money  by  sale  of  the  two  2  annas  8  pies  share  of 
the  two  mauzas  mortgaged  to  Mahabir  Rai  which  came  to  the  hands  of  the 
defendants  upon  the  death  of  Musamraat  Panno,  upon  the  allegation  that 
upon  equitable  principles,  ex  acquo  et  bono,  they,  having  discharged  the 
whole  of  the  obligation  in  respect  of  the  whole  property  and  so  saved  it 
from  sale,  have  an  equitable  charge  or  lien  upon  the  property  in  the  hands 
of  the  defendants  for  the  amount  of  money  that  they  were  compelled  to 
pay  in  order  to  stop  tne  execution  of  the  decree. 

Without  going  into  all  the  defences  that  were  set  up  by  the  defendants 
to  this  suit,  it  is  enough  to  say,  I  think,  for  the  purposes  of  this  appeal, 
that  it  was  resisted  by  them  upon  the  ground  that  at  the  date  of  the 
.payment  of  the  Rs.  808-12-6  on  the  14th  March,  1881,  Shoobalak,  the 
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father  of  the  plaintiff,  then  baing  alive,  they  had  no  interest  in  the- 
property,  and  therefore  their  payment  of  the  money  must  be  regarded  as 
a  gratuitous  and  voluntary  payment,  which  they  are  not  entitled  to 
recover  from  the  defendants. 

The  Subordinate  Judge  who  tried  this  case  as  a  Court  of  first:  instance 
came  to  the  conclusion  that  this  defence  was  satisfactorily  established, 
and  he  accordingly  dismissed  the  suit.  The  learned  Judge  before  whom 
the  case  came  in  appeal,  at  the  instance  of  the  plaintiffs,  has  taken  a 
different  view,  and  in  one  portion  of  his  judgment  he  makes  use  of  the 
following  remarks.  He  says  : — "  It  is  sufficient  to  remark  that  Sheobalak 
was  the  person  who  succeeded  to  the  share  by  inheritance,  but  he  seems  to 
have  voluntarily  made  over  his  share  to  his  son."  Now  as  far  as  I  have 
been  able  to  ascertain  from  the  learned  pleaders,  it  is  not  very  easy  to 
understand  precisely  what  the  meaning  of  the  learned  Judge  here  is.  I  do 
not  know  where  the  learned  Judge  finds  any  warrant  in  the  evidence  [239} 
for  this  inference  as  to  a  relinquishment  by  Sheobalak  in  favour  of  his  sons, 
though  the  statement  contained  in  the  first  plea  taken  below,  that  at  the 
time  the  execution-sale  was  threatened,  the  plaintiffs-appellants  were 
recorded  in  the  revenue  records  as  proprietors  of  half  the  property 
mortgaged  to  Mahabir  Eai,  a  fact  which  does  not  appear  to  be  disputed, 
seems  to  favour  the  Judge's  view.  My  brother  Mabmood  having  fully 
considered  this  case  since  the  last  hearing,  desires  to  have  further  in- 
formation, mainly  upon  matters  directed  to  this  point,  and  is  desirous 
that  there  should  be  two  or  three  issues  remanded  for  the  pupose  of 
clearing  up  the  questions  thus  involved  in  our  proper  determination  of 
this  appeal.  Naturally,  I  should  not  in  the  least  degree  wish,  in  a  case  of 
this  description,  to  prevent  further  inquiry  by  the  lower  appellate  Court, 
which  is  the  proper  tribunal  for  the  determination  of  matters  of  fact. 

At  the  present,  I  am  not  prepared  to  say  that  it  is  quite  clear  that 
the  plaintiffs  were  not  interested  in  the  property  sufficiently  to  entitle  them 
to  call  into  their  aid  the  rule  laid  down  in  s.  69  of  the  Indian  Contract  Act. 
Whether,  assuming  that  section  or  s.  70  to  be  applicable  to  their  position 
the  further  step  can  be  taken  of  holding  that  by  their  payment  they 
acquired  a  lien  on  the  share  of  the  defendants  saved  by  such  payment,  is 
a  matter  that  requires  very  full  and  careful  consideration,  and  need  not  be 
discussed  or  determined  until  we  have  received  a  return,  to  the  issues 
which  my  brother  Mabmood  proposes,  which  I  have  bad  an  opportunity 
of  seeing,  and  which  he  will  state  in  the  observations  he  has  to  make  in 
remanding  issues  to  the  lower  appellate  Court  for  its  consideration  and 
finding. 

Having  stated  the  facts  in  order  that  when  the  case  comes  back,  we 
may  have  them  clearly  before  us,  I  entirely  concur  in  the  order  of  remand 
proposed  by  my  brother  Mahmood. 

MAHMOOD,  J. — My  learned  brother  Straight  has  stated  the  facts 
of  the  case ;  and,  of  course,  it  would  be  waste  of  time  for  me  to 
rapeat  them.  I  only  wish  to  add  that  without  expressing  any  definite 
opinion  as  to  the  extent  or  nature  of  the  liability  which  at  least 
two  of  the  plaintiffs  were  under,  in  consequence  of  the  decree  of  the 
[240]  30th  June,  and  without  expressing  any  opinion  as  to  the  question 
whether  the  action  of  the  plaintiffs  in  praying  up  the  whole  of  that  decree 
on  the  14th  March,  1881,  did  not  entitle  them  to  maintain  a  suit  such  as 
the  present,  either  for  recovery  of  possession  of  what  they  allege  was 
done  by  them  for  the  benefit  of  the  defendants,  and  which  benefit  has 
been  enjoyed  by  those  defendants ;  and  also  without  saying  anything. 
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definite  as  to  whether  or  not  such  payment  to  the  14th    March,  1881,  did       1888 
entitle  the  plaintiffs    to  claim  the   money  due   as  such  compensation  by     Nov.  21. 
enforcement  of  a  sort  of  charge    on  immoveable  property ;  I  feel  I  should 
not  dispose  of  the   case  finally   upon  a  purely  hypothetical  state  of  facts.     APPEL- 
The   learned  Judge  of  the  lower  appellate  Court  in  reversing  the  decree  of       LATE 
the  Court  of  first  instance,  has  taken  a  view  of  the  law  as  to  the  accuracy 
of  which  I  feel  myself  unable  to  pass  finally  any  decision  without  specific 
information  ucon  the  following  points  of  fact.     Those  points  of  fact  are  pos-  11  A.  231  = 
sibly  ascertainable  from  the  record,  but  wo  sitting  here  as  Judges  of  second    9  A.W.N. 
appeal,  are  not  intended  by  the   legislature   to  discharge  those  functions.     (1889)  67. 
Therefore   my  view  is   that  before    passing  any  judgment   upon  the  legal 
points  raised  in  the  case,  which  Mr.  Amiruddin  has  with  so  much  ability 
pressed  upon  us,  we  should  have  definite  findings  on  the  following  issues  : — 

1.  Did  tbe  plaintiff  on   the    14th  March,  1881,  own  any  interest  in 
the    property  left    by  the    deceased    Musammat  Panno,  either  by  gift  or 
other  transfer  from  Sheobalak  or  otherwise  ? 

2.  Was  Sheobalak  on  the  14th  March,  1881,  a  member  of  a   joint 
Hindu  family  with  tbe  present  plaintiffs  ? 

3.  When  did  Sheobalak  die  ? . 

4.  Where  the  plaintiffs  or  any  of  them  judgment-debtors  of  the  decree 
of  the  30th  June,  1881,  whether  jointly  with  the  defendants  or  otherwise? 

For  distinct  findings  upon  these  issues,  I  would  remand  tbe  case,  as 
I  have  the  approval  of  my  brother  Straight  to  the  lower  appellate  Court, 
and  upon  receipt  of  the  findings  ten  days  will  be  allowed  for  objections 
under  s.  567  of  the  Code. 

[241]  [On  the  return  of  findings  upon  the  issues  remanded,  the  case 
again  came  for  hearing  before  Straight  and  Mahmood,  JJ.  The  parties 
were  represented  ag  before.] 

JUDGMENT. 

STRAIGHT,  J. — It  is  not  necessary  that  I  should  enter  at  length  into 
the  circumstances  of  this  case,  as  they  were  very  fully  stated  by  me  in 
my  former  judgment  of  the  28th  October,  1887.  The  effect  of  my  then 
order  was  that,  having  regard  to  certain  matters  which  in  the  opinion 
of  my  brother  Mahmood  were  doubtful  or  unascertained,  I  assented  to 
certain  issues  being  settled  by  him  for  determination  by  the  lower 
appellate  Court,  and  that  Court  has  now  recorded  its  findings  upon  those 
issues.  I;;  is  as  to  these  issues  and  in  reference  to  those  findings,  that 
it  now  becomes  my  duty  finally  to  deal  with  this  appeal  and  to  dispose 
of  it. 

In  reference  to  the  questions  remanded  it  has  now  been  determined 
by  the  learned  Judge,  that  upon  the  14th  March,  1881,  the  date  of  the 
alleged  payment  in  respect  of  the  decree  of  Mahabir  Prasad,  dated  the 
30tb  January,  1880,  the  two  plaintiffs  had  no  interest  in  the  property  left 
by  Musammat  Panno,  either  by  gift  or  other  transfer  from  Sheobalak.  It 
has  further  been  found  that  upon  the  14th  March,  1881,  Sheobalak  and 
the  plaintiffs  his  sons,  were  members  of  a  joint  and  undivided  Hindu 
family  ;  that  Sheobalak  died  in  1882,  and,  what  is  most  material  in  look- 
ing at  this  case  in  one  of  its  legal  aspects,  that  the  present  plaintiffs  were 
not  judgment-debtors  under  the  decree  of  Mahabir  Prasad,  dated  the  13th 
June,  1880,  along  with  the  present  defendants.  It  is  in  reference  to  those 
findings  that  it  becomes  my  duty  to  consider  whether  the  original 
judgment  of  the  learned  Judge  passed  in  appeal  can  be  sustained  either 
on  the  footing  that  tbe  facts  found  bring  the  case  within  the  provision  of 
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jggg        8.  69  of  the   Contract  Act   or   within    the   principle  of  s.  70  of  the  same 
Nov  31      statute.     Much  of  the   learned    Judge's    judgment;    proceeded   upon  the 
—1-        construction  to  be  attached  to  certain  provisions  of  the  Transfer  of  Property 
APPEL-     Act.  and  he  also  referred  to  a  judgment  of  my  own.    (1)    Th*at  ruling, 
LATE       however,  has  now  become   more    or  less  obsolete  by  reason  of  the  circum- 
ClVlL       stance  that   the   principle   enur>[242]ciated  in    it  has  been  recognized 
in    the    Transfer    of    Property    Act,    and    provided    for    therein.     The 
11  A.  234=  applicability  of  that  principle  to  the  present  case  turns  upon  this  :  can 
9  AWN     jfc  rightly  or  properly  be  said  that   upon    the  14th  March,  1881,  when 
(1889)  67.    the  800  and  odd   rupees   were   paid  by  the  plaintiffs,  they  could  properly 
be   regarded    as   mortgagors  in  the  sense   that  they  stood  in  the  shoes 
of    Musammat    Panno,    and    were    mortgagors    along    with  the  defen- 
dants   and    paid    that  money  as  one  party  of    mortgagors  for  themselves 
and  other  mortgagors  in  such  a  way  as  to  create    an  equitable  lien  upon 
the  property   they    bad   saved   from  sale,  which  represented  the  shares 
of  such  mortgagors  ?   I  may  say    that  the  learned  Judge's  decision  rather 
begs  this  question,  because  if  it  be   conceded  that    these  present  plaintiffs 
were  mortgagors,  much   of   the   difficulty  in    their  way  would  disappear. 
But   the  crux  of  Mr.  Amiruddin's  contention  is  that   they   never   were- 
mortgagors  and  never  stood   in   the   shoes  of   the  mortgagors  at  the  time 
of   the  payment.     The    state    of    things    then    stands   thus :    that   the 
decree  which  was  obtained    by  Mahabir   Prasad    was   not  a  decree  under 
or  in  respect  of  which  any  legal    obligation    or  liability  rested  upon  these 
present  plaintiffs,  except  in    so  far  as    they  were  called  upon  to  pay  their 
own  costs  in  the  Courts  below,  and  that  no  other  legal  liability  or  obliga- 
tion was  imposed  by  that   decree   upon   them.     It  is  true  that  as  regards 
these  present  defendants  there  was  a  legal  liability  or  obligation,  but  for  the 
purpose  of  applying  the  provisions  of  s.  69  of  the  Contract  Act  it  is  essen- 
tial that  there  should  be  first  a   person  who  is    bound  by  law  to  make  a 
certain  payment,  secondly,  another  person  who  is  interested  in  such  pay- 
ment being  made,  and  thirdly  a  payment  by  such  last-mentioned    person. 
In  this  particular   case,  as  far  as  I  am  able  to  gather  from  the  findings, 
there  was  no  payment  of  money  which  the  defendants  were  bound  by  law 
to  make  in    which  it  can  be  said  that  these  plaintiffs  were   interested. 
Consequently  the  fiction  of  an  implied  request  from  the  defendants  to  the 
plaintiffs  to  make  the  payment  cannot  be  properly  imported  into  the  case 
so  as  to  bring  it    under  a.  69  of    the    Contract  Act  and  the    right    to 
reimbursement  was  not  created. 

Then  arises  the  question  whether  s.  70  is  applicable  or  not  to  the  facts 
of  the  present  case.  I  pointed  out  to  Mr.  Simeon  that  if  you  [243]  could 
read  s.  70  of  the  Contract  Act  without  the  word  "  lawful  "  in  it,  I  might 
go  to  the  full  length  of  the  contention  set  up  by  him.  But  I  presume  that 
the  Legislature  intended  something  when  it  used  the  word  "  lawful,  "  and 
that  it  had  in  contemplation  cases  iu  which  a  person  held  such  a  relation 
to  another  as  either  directly  to  create  or  by  implication  reasonably  to 
justify  an  inference  that  by  some  act  done  for  another  person  the  party 
doing  the  act  was  entitled  to  look  for  compensation  for  it  to  the  person 
for  whom  it  was  done.  Here  there  was  in  my  opinion  no  such  relation 
between  the  parties  as  would  create  any  such  right  or  from  which  it  could 
be  reasonably  inferred.  If  the  plaintiffs,  as  mere  volunteers,  chose  to 
put  their  hands  into  their  pockets  and  to  pay  a  sum  of  money  not 
for  the  defendants  but  for  themselves,  that  was  their  own  look-out  and 

(1)  Pancliam  Singh  v.  Ali  Ahmad  4  A.  58. 
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they  cannot  now  claim  the  benefits  of  s.  70.     It  will  be  convenient  in  this       1888 
connection  to  refer  to  what  their  Lordahips  of  the  Privy  Council  have     Nov.  21. 
said  in  the  case  of  Bam  Tuhul  Singh  v.  Bisseswar  Lall  Sahoo  (1).  

"  It  is  not  in  every  case  in  which  a  man  has  benefited  by  the  money     APPEL- 
of  another  that  an  obligation  to  repay  that  money  arises.     The  question       LATE 
is  not  to  be  determined  by  nice  considerations  of  what  may  be  fair  or  pro-      rjIVIL 
per  according  to  the  highest  morality.     To  support  such  a  suit  there  must 
be  an  obligation  express  or  implied  to  repay.     It  is  well  settled  that  there   41  A  23*  = 
is  no  such  obligation  in  the  case  of  a  voluntary  payment,  by  A  of  B's  debt.     "8  £.W.N. 
Still  less  will  the  action  lie  when  the  money  has  been  paid  as  here,  against    /jggg)  57. 
the  will  of  the  party  for  whose  use  it  is  supposed  to  have  been  paid.     Stokes 
v.  Leivis  (2).     Nor  can  the  case  of  A  be  better  because  he  made  the  pay- 
ment not  ex  mero  motu,   but  in  the  course  of  a  transaction  which  in  one 
event  would  have  turned  out    highly  profitable  to  himself  and  extremely 
detrimental  to  the  person  whose  debts  the  money  went  to  pay." 

Having  dealt  with  those  two  points  above  stated,  the  appeal  is  dis- 
posed of.  I  think  that  the  first  Court  was  right  in  dismissing  the  claim 
of  the  plaintiffs,  and  that  the  learned  Judge  was  wrong  in  the  view  that 
he  took  of  the  law  applicable  to  the  facts  of  this  case. 
[244]  In  my  opinion  the  plaintiffs  had  no  legal  right  upon  which  to 
come  into  Court  and  claim  recoupment  or  contribution  to  the  extent  of 
one-half  the  amount  paid.  I  think  the  appeal  should  be  decreed,  that  the 
judgment  of  the  learned  Judge  should  be  set  aside  and  chat  of  the  first 
Court  restored.  The  defendants- appellants  are  entitled  to  their  coats  in 
all  Courts. 

MAHMOOD,  J. —  My  opinion  in  this  case  coincides  entirely  with  the 
views  to  which  my  learned  brother  has  given  expression.  I  need  only 
add  that  any  other  view  of  the  law  would  amount  to  saying  that  the 
effect  of  s.  70  of  the  Contract  Act  is  to  enable  a  total  stranger,  without  any 
express  or  implied  request  on  behalf  of  a  debtor,  to  put  himself  into  the 
shoes  of  the  creditor  by  the  simple  fact  of  paying  the  debts  due  by  such 
debtor.  I  do  not  think  that  the  section  could  have  been  intended  to 
invole  such  results. 

Appeal  allowed. 


11  A.  244  =  9  A.W.N.  (1889)  96. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Brodhurst  and  Mr.  Justice  Mahmood. 


SHIB  LAL  (Defendant)  v.  BHAGWAN  DAS  (Plaintiff)* 
[27th  November,  1888.] 

Vendor  and  purchaser — Part  payment  o!  purchase-money — Execution,  registration  and 
delivery  of  sale-deed— Completion  of  sale — Right  of  purchaser  to  sue  for  possession 
Act  IV  of  1882  (Transfer  of  Proptrty  Act',,  s.  54. 

Non-payment  of  the  purchase  money  does  not  prevent  the  passing  of  the 
ownership  of  the  property  sold  from  the  vendor  to  the  purchaser  :  and  the  latter, 
notwithstanding  euch  non-payment,  can  maintain  suit  for  possession  of  the 
property,  subject  to  such  equities,  restrictions  or  conditions  as  the  nature  of  the 

*  Second  Appeal,  No.  630  of  1887  from  a  decree  of  C.W.P.   Watts     Esq.,  District 

Judge  of  Moradabad   dated  the  22nd  December,  1886,  confirming  a  decree  of  Maulvi 

Zain-ul-abdin  Khan,  Subordinate  Judge  of  Moradabad,  dated  the  31st  August,  1886. 
(1)  2  I.A.  131.                                               (2)  1  Term  Rep,  20. 

583 


10  All.  245 


INDIAN    DECISIONS,   NtW   SERIES 


[Yol. 


1888 

NOV.  27. 

APFEL- 

LA1B 

CIVIL. 

11  A.  244  = 

8  A.W.N, 
(1889)  96. 


case  may  require.  Mchun  Singh  v.  Shib  Koonwtr  >l),  Goer  Pershad  v.  Nunda 
Singh  (2),  Heera  Singh  v.  RaghoNath  Sahai  (3>,  and  Umedmal  Motiraw  v.  Dava 
(4),  referred  to. 

The  difference  between  an  executed  contract  of  sale  and  an  executory  contract 
to  sell  observed  on.  Ikbal  Begam  v.  Gobind  Prasad  (5)  dissented  from. 

A  deed  of  sale  of  immoveable  property  having  been  duly  executed  and  regis- 
tered, and  delivered,  aud  the  purchaser  having  paid  a  portion  of  the  purchase- 
money  to  the  vendor's  creditors — held,  with  reference  to  s.  54  of  the  Transfer  of 
Property  [233]  Act  (IV  of  1882)  that  these  facts  amounted  to  a  full  transfer  of 
ownership,  and  the  purchaser  could  maintain  »  suit  for  possession  of  the  property 
sold,  notwithstanding  that  he  had  not  paid  the  balance  of  ihe  purchase-money  to 
the  vendor  or  to  a  mortgagee  of  the  property,  as  stipulated  in  the  deed. 

[P.,  15  Ind.  Caa.  173  ;  Rel.,  6  N.L.E.  98  (108)  =  7  Ind.  Gas.  541(543);  R.,  18  A.  69(72); 
30  A.  125  (127)  =  5  A.L.J.  96  =  A.W.N.  (1908),  38;  34  M.  543  (544)  =8  Ind.  Gas. 
364  =  9  M.L.T.  108  =  M.W.N.  (1910),  637  ;  4  C.L.J.  334  (336>;  U  C.P.L.R.  57 
(58)  ;  1  M.L.T.  432  ;  5  M.L.T.  205;  3  O.C.  215  (224)  ;  14  P.R.  1911  =  88  P. 
L.R.  1911  =  45  P.W.R.  1911  ;  18  P.R.  1911  =  9  Ind.  Gas.  238  ;  Doubted,  8  Ind. 
Caa.  364  ;  8  Ind.  Cas.  435  =  9  M.L.T.  108  (109)  ;  D.,  16  M.  464  ;' 4  C  L.J.  338 
(339,  340).] 

THE  facts  of  this  case  are  stated  in  the  judgment  of  Mahmood,  J. 
Pandit   Ratan  Chand  and  Babu   Jogindro  Nath  Chaudhri,  for   the 
appellant. 

Kunwar  Shivanath  Sinha  and  Mr.  Khuskwakht  Rai  for  tberespondent. 

JUDGMENT. 

MAHMOOD,  J. — In  order  to  explain  the  points  of  law  which  arise  in 
this  case,  it  is  necessary  to  recapitulate  the  facts  and  the  findings  at  which 
the  lower  Courts  have  concurrently  arrived. 

The  defendant  Sri  Bam  was  the  owner  of  a  ten-biswas  share  in  the 
village,  and  he  executed  a  usufructuary  mortgage  thereof  in  favour  of  one 
Chajmal  Das  on  the  1st  June,  1861,  and  placed  the  mortgagee  in  possession. 
It  has  also  been  found  that  the  aforesaid  Sri  Earn  borrowed  further  sums 
of  money  from  Chajmal  Das  and  hypothecated  the  above-mentioned  pro- 
perty as  security  for  repayment  of  the  loan.  These  sums  are  stated  in  the 
first  Court's  judgment  to  have  amounted  to  about  Rs.  2,338,  but  apparent- 
ly this  sum  is  not  the  result  of  any  regular  calculation,  as  no  mortgage- 
account  appears  to  have  been  taken,  Chajmal  Das  being  no  party  to  this 
litigation. 

The  Courts  below  have  also  concurred  in  finding  that  the  defendant 
Sri  Bam  owed  Bs.  406  to  one  Hargo  Lai  on  a  bond  dated  the  10th  June, 
1884,  and  Bs.  900  to  one  Dalip  Singh. 

On  the  3rd  July,  1884,  Sri  Bam  executed  a  registered  sale-deed 
whereby  he  conveyed  the  above-mentioned  ten  biswaa  to  Bbagwan  Das, 
plaintiff-respondent,  in  lieu  of  Bs.  4,800.  The  sale-deed  specifies  these 
sums  to  be  paid  in  the  following  manner. 

(1)  Bs.  406  to  be  paid  to  Hargo  Lai. 

(2)  Bs.  900         „         Dalip  Singh. 

(3)  Bs.  622         „         Chajmal  Das,  on  his  mortgage  of  1st  June,  1861. 
[246]  (4)  Bs.  2,872,  being  the  balance,  to  be  paid  in  cash  to  the  vendor 

Sri  Ram,  defendant,  thus  making  up  the  total  sum  of  Bs.  4,800  purchase- 
money. 

It  will  be  observed  that  the  abova-mentioned  items  take  no  account 
of  the  hypothecation  charge  of  Chajmal  Das  on  the  property  sold,  and  this 
circumstance  appears  to  be  the  main  cause  of  the  present  litigation. 


(1)  N.W.P.H.C.R.  1866,  p.  85. 
(3)  N.W.P.H.O.R.  1868.  p.  30. 


(2)  N.W.P.H.C.R.  1866.  p,  160. 
(4)  3  B.  547.  (5)  3  A.  77. 
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On  the  8fch  July,   1884,  Sri  Bam  executed  another  sale-deed  of  the 
3  property  in  favour  of  the  defendant  Shib  Lai  and  registered  it  the 
ct  day.     Toe  consideration  of  that  sale  is  alao  menDioned  in  the  deed 
j  be  Rs.  4,800  made  up  of  various  items  mentioned  therein. 
The  words  of  the  deed  are  : — 

That   out  of   the  said  consideration-money,  Rs.622  for  payment  to 

jmal  Das  mortgagee,  Rs.   134  for  payment  to  Kanhya  Lai  and  Rs.  406 

r  payment   to  Hargo  Lai  bania  of  Jalalabad,  in  all  Rs.  1,162,  were  left 

the  vecdae,  and  Rs.  2,438,   due  by  the  vendor  fco  the  vendee  were 

1  in  the  account,  and  the  remaining  sum  of  Rs.  1,200  was  received 
in  cash  from  the  vendee  and  was  applied  to  his  use  by  the  vendor." 

be    observed    fchat   this  specification    mentions  the   sum  of 

2  due  on  Ghajmal   Das'  mortgage  and  also  the  sum  of  Rs.  406  due 
Hargo  Lai,  but  mentions  nothing  as  to  the  Rs.  900  specified  in  the  sale- 

1  of  the  3rd  July,  1884  to  be  due  to  Dalip  Singh.     Further,  it  is  to  be 

iced  that  in  this  latter  sale-deed  no  specific  mention  is  made  of  the 

hypothecation  charge  of  Chajmal  Das,   and  the  other  items  mentioned  in 

the   sale-deed  are  different  to  those  mentioned  in  the  earlier  sale-deed   of 

the  3rd  July,  1884. 

The   plaintiff  Bhagwan  Das  relying  upon   his   sale-deed   of  the   3rd 

184,  applied  to  the  revenue  authorities  for  mutation   of   names   in 

avour,  but  his  application  was  resisted  by  the  defendant  Shib  Lai  on 

f  the  sale-deed  which  he  had  obtained  from  Sri  Ram   on   the 

184.     The  objections  prevailed,  and  Bhagwan  Das'   application 

ing  disallowed,  the  name  of  Shib  Lai  [247]  was  entered  in  the  Govern- 

lent  revenue  records  on  the  24th  June,  1885,  as  the  owner  of   the    ten 

biswas  share  above-mentioned. 

Subsequently,  Shib  Lai  executed  a  theka  lease  of  the  property  on  the 
385,  in  favour  of  Ram  Prasad,  who   has  in  consequence  been 
impleaded  as  a  defendant  in  this  suit. 

The  above-mentioned  facts  explain  the  position  of  the  parties  in  this 

The   dispute  amounts   to  the    question  whether  the  plaintiff 

Bhagwan  Das'  sale-deed  of  the  3rd  July,  1884,    was  a  valid  and  perfected 

conveyance  so  as  to  render  the  defendant  Shib  Lai's  sale-deed  of  the  8th 

July,  1884,  null  and  void. 

The  plaintiff  came  into    Court  alleging  that  in    accordance  with  the 
terms  of  bis  sale-deed  of  the  3rd  July,  1884,  be  duly  paid  Rs.  406  to  Hargo 
00  to  Dalip    Singh  on  behalf    of  the  vemdor  Sri  Ram  ;  that 
mediately  alter  the  execution  of  the    deed  the  plaintiff  discovered  that 
besides  the    sum  of  R*.   622    mentioned   in  the  sale-deed  to  be   paid  to 
Das  on  his  mortgage,  the    latter    held    further  hypothecation 
is  on    the  property,  to  the  extent  of  Rs.   2,200  ;  that  therefore  the 
f  instead  of  paying  the  sum  of  Rs.   2,872  which  was  to  be  paid  in 
the  vendor    Sri  Ram,  only  paid  Rs.  672  to  him  in  cash  and  kept 
balance  of  the  purchase-money  for  payment  of  Rs.  622  due  on  Chajmal 
mortgage,    and    the   remainder   due    to    him  for  his  hypothecation 
ihat  the  defendant  vendor  Sri  Ram  in  collusion  with  Chajmal 
i  and  Shib  Lai  executed  a  fraudulent  and  nominal  sale-deed  in  favour 
itter  on  the  8th  July  1884,  and  the  latter  fraudulently  and  in  eol- 
ith Chajmal  Das  obtained  possession  and    mutation  of  names  on 
June,  1885,  and  thereafter  executed  a  theka  lease  in  favour  of  the 
Ram  Prasad.     Upon  these  allegations    the  plaintiff  prayed  for 
ropnetary  possession  of  the  10-biswas  share  by  establishment  of  his  right 
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under  the  sale-deed  of  the  3rd  July,  1884,  and  nullification  of  the  sale-deed 
Nov  37      of  the  8th  July,  1884. 

'  The  suit  was  resisted  by  all  the  three  defendants  upon  similar  pleas. 

APPEL-    They   urged    that  the  plaintiff's  sale-deed    had  been  fraudulently  obtained 

LATE       by    n'm    from  tDe  defendant  Sri  Bam  ;  that  the  plaintiff  had  [248]  paid 

no   portion    of   the  purchase-money  to  the  defendant-vendor  ;  that  there- 

,/lVIL.     jorQ   fche  gale   remajneti   inoperative  ;  and    that   the  plaintiff  having  thus 

11  A.  24i=   declined    to   carry  out  the  terms  of  the  sale,  the  vendor  Sri  Earn  executed 

9A.W.N      the  sale-deed  of  the  8th  July,  1884,  in  favour  of   the   defendant  Shib  Lai, 

(1889)  96.     who  had  since  redeemed  the  mortgage   of    Chajmal  Das  and  had  obtained 

possession. 

The  Courts  below  have  concurred  in  finding  that  the  plaintiff's  sale- 
deed  of  the  3rd  July,  1884,  was  a  bona  fide  and  valid  transaction  ,  that  in 
accordance  with  its  terms  the  plaintiff  had  paid  on  behalf  of  the  vendor  Sri 
Earn  Es.  406  to  Hargo  Lai  and  Es.  900  to  Dalip  Singh  ;  but  that  he  had 
failed  to  prove  the  payment  to  Sri  Earn  of  E?.  672,  and  that  he  had  not 
paid  the  mortgage-money  due  to  Chajmal  Das  owing  to  the  latter's  collusion 
with  the  vendor  Sri  Earn  and  refusal  to  accept,  payment  of  the  money.  On 
the  other  hand,  the  Courts  below  hava  found  that  the  sale-deed  of  the  8bh 
July,  1884,  in  favour  of  the  defendant  Shib  Lai  was  an  entirely  nominal 
and  fraudulent  transaction,  being  the  result  of  collusion  between  him  and 
Chajmal  Das  and  Sri  Earn  ;  that  the  defendant  Shib  Lai  was  a  tool  in  t.he 
hands  of  Chajmal  Das  and  was  in  reality  acting  for  him  ;  that  "  Shib  Lai 
did  not  pay  a  pice  of  the  purchase-money  or  the  mortgage-money  of  tha 
disputed  property,"  although  he  obtained  a  receipt  of  the  mortgage-money 
from  Chajmal  Das,  that  "  although  Shib  Lai  is  shown  to  be  in  possession 
of  the  disputed  property,  yet  in  fact  the  disputed  property  is  up  to  this 
time  in  the  mortgagee  possession  of  Chajmal  Das." 

Upon  these  findings  the  Courts  below  have  decreed    the    plaintiff's 
.  claim  for  proprietary  possession  against  all  the  three  defendants,  subject 

to  the  condition  that  the  plaintiff  should  take  an  account  of  what  is  duo 
to  Chajmal  Das  for  his  mortgage  and  hypothecation  charges  and  pay  the 
same  to  him,  and  after  deducting  such  amount  "  whatever  will  remain 
out  of  the  purchase-money  due  by  the  plaintiff  to  the  defendant-vendor 
shall  be  formally  recovered  by  the  latter  from  the  former." 

From  this  decree  the  defendants  Sri  Earn  and  Shib  Lai  appealed 
to  the  lower  appellate  Court,  and  the  plaintiff  appears  to  have  pre-[249] 
ferred  cross-objections  in  respect  of  so  much  of  the  decree  as  subjected  the 
decree  for  possession  to  payment  of  mortgage-money  to  Chajmal  Das. 

The  lower  appellate  Court,  however,  dismissed  both  the  appeal  and 
the  cross-objections,  thus  confirming  the  first  Court's  decree. 

This  second  appeal  has  been  preferred  only  by  the  defendant  Shib  Lai 
on  four  grounds,  of  which  the  third  which  impugns  the  lower  Court's 
finding  that  Es.  900  were  due  by  the  vendor  Sri  Earn  to  Dalip  Singh 
and  were  paid  to  the  latter,  by  the  plaintiff  as  part  of  the  purchase-money, 
cannot  be  entertained  in  second  appeal,  as  it  is  a  pure  question  of  fact. 

In  support  of  the  first  and  second  grounds,  it  is  contended  that 
inasmuch  as  the  lower  Courts  themselves  have  found  that  the  plaintiff 
had  not  paid  the  full  consideration  of  the  sale-deed  of  the  3rd  July,  1884, 
that  deed  could  confer  no  ownership  upon  him  and  the  suit  was  therefore 
unmaintainable.  It  is  further  argued  that  the  plaintiff-respondent  having 
refused  to  pay  the  vendor  the  amount  due  to  him  as  purchase-money,  the 
latter  was  entitled  to  execute  the  second  sale  of  the  8th  July,  1884,  in 
favour  of  the  defendant-appellant,  Shib  Lai. 
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In  support  of  this  contention  the  learned  pleaders  for  the  appellant 
rely  upon  the  ruling  of  this  Court  in  Ikbal  Begam  v.  Gobind  Prasad  (1) 
where,  under  somewhat  similar  circumstances,  it  was  held  that  a  purchas- 
er who  had  only  paid  a  portion  of  the  purchase-money  could  not  maintain 
a  suit  for  possession  of  the  purchased  property,  as  the  contract  of  sale 
could  nofc  be  regarded  as  complete  as  there  had  been  "  a  manifest  with 
holding  of  the  purchase-money."  It  that  case  the  purchase-money  was 
Es.  16,000,  the  sale-deed  had  been  duly  executed  and  registered,  and  out 
of  the  consideration -money  Es.  2,000  had  been  paid  in  cash  to  the 
vendor  and  the  remaining  E«.  14,000  were  to  be  applied  by  the  plaintiff- 
purchaser  towards  the  payment  and  discharge  of  certain  bond-debts 
doe  by  the  vendor  and  charged  upon  the  purchased  property.  The 
plaintiff- vendee  had  not  up  to  the  date  of  the  suit  paid  off  those  debts,  and 
[250]  it  was  held  that  this  omission  rendered  the  sale  incomplete  so  as  to 
preclude  the  plaintiff  from  claiming  possession  as  owner  of  the  purchased 
property. 

The  Courts  below  have  not  followed  that  ruling,  holding,  as  they  seem 
to  do,  that  it  was  distinguishable  from  the  present  case. 

I  am  afraid  I  cannot  take  the  same  view  ;  for  if  that  ruling  lays  down 
any  rule  of  law,  it  goes  the  length  of  holding  that  non-payment  of  a  part 
of  the  purchase-money  by  the  vendee  prevents  the  passing  of  ownership  to 
him  and  precludes  him  from  suing  for  possession  of  the  property  which  he 
has  purchased,  although  the  sale-deed  has  been  duly  registered  and  deliver- 
ed to  him  and  a  portion  of  the  purchase-money  has  been  received  by  the 
vendor.  If  this  is  a  correct  interpretation  of  that  ruling,  its  principle 
is  directly  applicable  to  this  case ;  and  here  the  plaintiff-respondent 
having  distinctly  failed  to  prove  the  payment  of  the  entire  purchase-money, 
his  suit  would  stand  dismissed  if  the  above-mentioned  ruling  were  followed. 

I  regret,  however,  with  due  respect,  I  am  unable  to  follow  that  ruling, 
for  it  seems  to  me  to  proceed  upon  disregarding  the  distinction  between  a 
contract  of  sale  and  a  contract  to  sell,  the  former  being  an  executed  contract 
and  the  latter  appertaining  to  the  class  of  executory  contracts.  Or,  to  use 
the  technical  language  of  jurisprudence,  sale  creates  a  jus  in  rem,  as  it 
passes  ownership  immediately  when  it  has  been  executed  ;  and  a  contract 
to  sell  is  a  jus  ad  rem,  for  it  only  creates  an  obligation  attached  to  the 
ownership  of  property  and  does  not  amount  to  an  interest  therein. 

This  juristic  distinction  is  fully  recognised  in  s.  54  of  the  Transfer  of 
Property  Act  (IV  of  1882),  and  forms  the  basis  of  many  a  rule  of  law  and 
equity,  such  as  the  doctrine  of  notice  to  boxa  fide  transferees  in  connec- 
tion with  specific  performance  of  contracts.  I  may  say  here  that  I  have 
had  the  advantage  of  conferring  with  my  brother  Straight,  who  was  one 
of  the  learned  Judges  who  decided  the  case  of  Ikbal  Begam  v.  Gobind 
Prasad  (1)  with  regard  to  that  ruling,  and  he  has  authorised  me  to  say  . 
that,  so  far  as  he  is  concerned,  be  has  more  [251]  than  once  stated  from 
the  Bench  that  the  case  was  always  a  very  doubtful  authority  and  that 
since  a.  54  of  the  Transfer  of  Property  Act  came  into  force,  it  can  no 
longer  be  considered  as  an  authority. 

Now,  in  the  present  case,  the  Courts  below  have  found  that  the  sale- 
deed  of  the  3rd  July,  1884,  was  duly  executed,  registered  and  delivered  to 
the  plaintiff-vendee,  who  has  paid  a  portion  of  the  purchase-money  to 
the  vendor's  creditors.  I  hold  that  these  facts  in  themselves  amount  to 
a  full  transfer  of  ownership  to  the  plaintiff-vendee,  notwithstanding  the 

(1)  3  A.  77. 
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circumstance  of  his  having  eithar  omitted,  refused  or  been  unable  to  pay 
the  balance  of  the  purchase-money  to  the  vendor  Sri  Ram  or  the  mortga- 
gee Cbajmal  Das.  The  plaintiff  could  therefore  maintain  this  suit,  which 
is  in  the  nature,  not  of  an  action  for  specific  performance  of  contract,  but 
an  action  for  ejectment.  Such  an  action  can  be  maintained  by  anyone 
who,  like  the  plaintiff  in  the  present  case,  has  acquired  the  ownership  of 
immoveable  property,  though,  of  course,  in  a  case  such  as  this,  in  common 
with  some  other  classes  of  cases,  equities  may  exist  in  favour  of  the 
defendant,  so  as  to  subject  the  decree  for  possession  to  restrictions  and 
conditions  appropriate  to  the  circumstances  of  each  case. 

In  the  present  case,  however,  no  such  equities  can  exist  in  favour  of 
the  defendant- appellant  Shib  Lil,  who,  as  I  have  already  said,  has  been 
found  by  the  Court  below  to  have  obtained  the  sale-deed  of  the  8bh  July, 
1884,  with  knowledge  of  the  plaintiff's  earlier  sale-deed  of  the  3rd  July, 
1834,  and  to  have  paid  no  portion  of  the  purchase-money  nor  to  have 
obtained  possession  of  the  property,  but  to  have  acted  simply  as  a  nominal 
vendee  in  the  interests  of  the  mortgagee  Chajmal  Das,  who  was  in  collu- 
sion with  the  vendor  Sri  Bam  defendant. 

It  follows  from  what  I  have  said  that  there  is  no  force  in  the  conten- 
tion urged  in  the  second  ground  of  appeal,  that  in  consequence  of  the 
non-payment  by  the  ulaintiff  of  a  portion  of  the  purchase- money  of  the 
sale-deed  of  the  3rd  July,  1884,  the  vendor  Sri  Bam  had  any  rights  in  the 
property  to  convey  to  the  appellant  by  the  sale- [252]  deed  of  the  8th 
July,  1884.  This  view  is  supported  by  the  principle  of  the  rulings  of  this 
Court  in  Mohun  Singh  v.  Musammat  Shib  Koonwer  (1),  Goor  Prasad  v. 
Nunda  Singh  (2),  and  by  the  ruling  of  the  Bombay  High  Court  in  Um&dwal 
Motiram  v.  Dava  (3),  which  was  a  much  stronger  case  than  the  present, 
because  there  the  vendee  had  paid  no  portion  of  the  purchase-money,  and 
having  confessed  his  inability  to  pay  the  same,  had  returned  the  sale-deed 
to  the  vendor.  Those  various  rulings  are  not  in  full  accord  with  each 
other  as  to  the  exact  form  of  the  decree  which  should  be  passed  in  such 
cases,  but  they  are  unanimous  in  laying  down  the  principle  that  non- 
payment of  a  portion  of  the  purchase-money  does  not  prevent  the  passing 
of  ownership  from  the  vendor  to  the  vendee,  and  that  such  vendee  can 
maintain  a  suit  for  possession. 

The  ruling  in  Goor  Prasad  v.  Nunda  Singh  (2),  so  far  as  it  declares 
that  a  decree  for  possession  in  favour  of  a  vendee  who  has  paid  only 
a  portion  of  the  purchase-money  cannot  be  subjected  to  a  condition  of 
payment  of  balance  of  the  purchase-money,  i8  as  I  respectfully  think, 
scarcely  consistent  with  the  procedure  and  rules  of  the  Courts  of  equity 
and  the  rulings  which  I  have  cited.  But  as  I  have  already  said,  the 
present  appellant  Shib  Lai  is  entitled  to  no  equities  such  as  would  repuire 
any  modification  of  the  lower  Court's  decree,  so  far  as  he  is  concerned, 
and  I  need  not  dwell  upon  the  matter  any  further. 

It  now  remains  only  to  dispose  of  the  contention  urged  in  the  fourth 
ground  of  appeal  which  proceeds  upon  the  assumption  that  Chajmal  Das, 
the  mortgagee,  had  transferred  bis  rights  to  the  appellant.  Upon  this 
assumption  it  is  contended  that  the  appellant  was  entitled  to  some  kind 
of  lien  upon  the  property  in  suit. 

As  to  this  part  of  the  case  it  is  enough  to  say  that  the  findings  of  fact 
at  which  the  lower  Courts  have  arrived  contradict  the  assumption  upon 


(1)  N.W.P.H.C.R.  1866,  p.  85. 
(3)  2  B.  547. 


(2)  N.W.P.C.B.  1886,  p.  160. 
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which  the  plea  proceeds.  They  have  found  that  the  appellant  paid  nothing 
either  to  the  vendor,  Sri  Earn,  or  to  the  mortgagee,  Chajmal  Etes,  and 
that  his  position  in  the  matter  was  [253]  merely  a  nominal  one  in 
collusion  with  Chajmal  Das,  mortgagee,  who  was  still  in  possession.  The 
findings  therefore  indicate  no  such  transfer  of  mortgagee's  rights  by 
subrogation  or  otherwise  as  would  entitle  the  appellant  Shib  Lai  to  any 
modification  of  the  lower  Court's  decree,  and  since  Chajmal  Das  was  no 
party  to  this  litigation,  and  the  other  two  defendants,  Sri  Ram  and  Ram 
Prasad  have  not  joined  in  this  appeal,  the  case  requires  no  further 
discussion,  their  rights  not  being  involved  in  this  appeal. 

I  dismiss  the  appeal  with  costs. 

BBODHUBST,  J. — I  concur  in  dismissing  the  appeal  with  costs. 

Appeal  dismissed 
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BHUPAL  RAM  (Defendant)  v.  LACHMA  KUAR  AND  OTHERS  (Plaintiffs}  * 
[29th  November,  1888.  j 

Hindu  Law  —  Hindu  widow  —  Alienation  by  widow  to  her  married  davghter  — 
Reversioner  —  Declaratory  suit  —  Act  1  of  1877  (Specific  Relief  Act),  s.  42. 

The  effect  of  a  gift  by  a  Hindu  widow  of  her  deceased  husband's  estate  to  her 
daughther,  is  merely  to  accelerate  the  latter's  succession  and  put  her  by  anticipa- 
tion in  possession  of  her  life-estate,  and  therefore  affords  no  cause  of  action  to  a 
reversioner  to  maintain  a  declaratory  suit  impeaching  the  gift. 

Per  MAHMOOD,  J.,  that  .n  the  exercise  of  the  discretion  allowed  to  the  Court 
by  s.  42  of  the  Specific  Belief  Act.  a  declaratory  decree  should  be  refused  to  the 
plaintiff  in  such  a  case,  where  the  donee  was  a  married  woman  and  capable  cf 
bearing  a  son  who  would  be  the  next  reversioner  to  the  full  ownership  of  ihe 
estate  of  the  donor's  deceased  husband. 

Indar  Knar  v.  Lalta  Prasad  Singh  (1)  Udhar  Singh  v.  Ranee  Koonwur  (2), 
referred  to. 

[F.,  4  A.L.J.  677  =  A-W.N.  (1907)  269  5  R.,  32  A.  682  (564)  =  7  A  LJ.  645  (646);  32 
C.  62  66;  =  9  C.W.N.  26  ;  350.1086(1089.10901  =  12  C.W.N.  914  =  8  C.L.J. 
120;  7  Bom.  L.B.  622  (6381;  127  Ind.  Gas.  80  =  10  M.L.T.  25.] 

THE  facts  of  this  case  are  stated  in   the  judgment  of  Straight,  J. 
The  Hon.  T.  Conlan  and  Pandit  Batan  Ghand  for  the  appellant 
Maulvi  Abdul  Majid,  the  Hon.  Pandit  Ajudhia  Nath,  and  Mir  Zahur 
Husain,  for  the  respondents. 

JUDGMENTS. 

STRAIGHT,  J.  —  This  appeal  relates  to  a  declaratory  suit  brought  by 
the  plaintiff-appellant  before  us,  in  the  Court  of  the  Subordinate  [254] 
Judge  of  Saharanpur,  on  the  10th  April,  1886.  In  order  to  make  the 


*      First  Appeal,  No  29  of  1887,   from  a  decree    of  Maulvi  Mirza  Abid  Ali  Khan, 
Subordinate  Judge  oi  Shabjahanpur,  dated  the  10th  Novrmber,  1886. 

(1)  1  A.  532.  (2)  1  Agra  234. 
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Balkishen 
(common  ancestor). 
1 

1 
Bbumi  Shankar 
(died  without 

issue). 

1 
Cfaota  Lil. 

! 

Angan  Lai. 

1 
Bbupal  Bam, 
plaintiff. 

1 
Ganga  Praaad. 

1 

1 
Ram  Prasad, 
married 
Lachma  Kuar. 

1 

Ganesh  Kuar 
(daughter). 

1 

Manna  Ram 
married 
Tiloki 
(defendant). 

From  the  above  genealogical  tree  it  will  be  seen  that  Balkishen  had 
three  sons,  of  whom  Bhumi  Shankar  died  without  issue.  Ganga  Prasad 
had  two  sons,  of  whom  Manna  Ram  predeceased  Ram  Prasad,  leaving 
behind  him  a  widow  named  Tiloki  Kuar.  Ram  Prasad,  therefore.succeeded 
to  the  pronerty  of  Manna  Ram,  and  when  he  died  he  left  a  widow  named 
Lachma  Kuar  and  a  daughter  Ganesh  Kuar.  The  ground  on  which  the 
plaintiff  comes  into  Courtis  that,  upon  the  20th  April,  1883,  Lachma  Kuar 
the  widow  of  Ram  Prasad,  and  Tiloki  Kuar,  the  widow  of  Manna  Ram, 
joined  together  in  executing  a  deed-of-gift  in  respect  of  certain  property 
which  had  belonged  to  Ram  Prasad  and  Manna  Ram.  It  is  not  necessary 
for  the  purpose  of  disposing  of  this  appeal  to  enter  into  the  question  of  fact, 
which  arose  in  the  case  in  the  Court  below,  or  to  discuss  the  grounds  upon 
which  the  learned  Subordinate  Judge  dismissed  the  plaintiff's  suit.  It  is 
enough  for  the  purposes  of  this  judgment  to  deal  with  the  two  questions 
which  have  been  raised  here  to-day  as  an  answer  to  the  appeal  preferred  by 
the  plaintiff,  the  answer  being  upon  grounds  of  law  and  law  only  : — First, 
that  in  the  presence  of  Ganesh  Kuar,  the  plaintiff,  even  admitting  him  to  be 
the  son  of  Angan  Lai,  had  no  locus  standi  to  maintain  the  suit ;  and,  second- 
ly that,  looking  to  the  nature  of  the  transaction  of  gift  and  the  position  of 
the  donee,  [255]  Ganesh  Kuar,  no  cause  of  action  bad  accrued  to  the  plaintiff 
to  entitle  him  to  come  into  Court  and  maintain  this  declaratory  suit.  Upon 
the  first  question,  as  to  the  locus  standi  of  the  plaintiff,  had  any  contest 
taken  place  in  regard  to  that,  it  might  possibly  have  brought  two  rulings 
of  my  brother  Mahmood  and  myself,  one  reported  at  page  428,  and  the 
other  at  page  431  of  the  Indian  Law  Reports,  6  Allahabad,  Madari  v.  Malki 
and  Balgobind  v.  Bam  Kumar,  into  conflict.  But  for&unately  that  conflict 
is  avoided,  and  it  becomes  unnecessary  for  us  jointly  to  consider  the 
correctness  or  otherwise  of  our  respective  rulings,  because  Pandit  Ajudhia 
Nath,  who  represents  the  respondents  here,  says  that  he  does  not  question 
tjie  locus  standi  of  the  plaintiff  to  come  into  Court  and  maintain  his  action. 
In  other  words,  he  is  willing  to  concede  that,  by  the  united  action  of  Lachma 
Kuar  and  Tiloki  Kuar,  the  plaintiff,  as  the  next  reversioner,  was  entitled 
to  pray  for  the  declaratory  relief  which  be  has  sought  by  this  suit.  Conse- 
quently the  firs';  contention  need  not  be  further  dealt  with,  and  it  is  only 
necessary  for  me  to  consider  the  second  argument  addressed  to  us  on  behalf 
of  the  respondents,  namely,  that  the  plaintiff  had  no  cause  of  action  upon 
which  he  was  entitled  to  maintain  such  a  suit  as  that  which  he  has  now 
brought.  It  is  to  be  observed  from  the  genealogical  tree  above  given  that 
the  donee,  under  this  deed-of-gift  from  Tiloki  and  Lachma  Kuar,  was  the 
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daughter  of  Lachma  Kuar.  It  is  clear  that  the  whole  of  the  property  which       1888 
had  belonged  to  Manna  Rim  nad  passed  into  the  hand  of  Ham  Praaad,  the    Nov.  29, 
father  of  the  girl  Ganesh  Kuar,  and  that  in  the  ordinary  course  of   succes- 
sion after  the  death  of  Bam    Prasad,  his  widow  Lachma  Kuar  will    first     APPEL- 
take  the  life-estate,  and  upon  her  decease  the  daughter  will  take  the  life-      LALE 
estate,  subject  of  course  to  any   son  being  born  to    her.     The  effect  there-      CIVIL 

fore,  of  the  transaction  of  gift,  which  took  place  upon  the  28th  April,  1883,        

is  nothing  more  nor  less  than   to  use  the  words  of  my  brother  Mahmood,  11  A.  253» 

in  the  case  of  Indar  Kuar    v.  Lalta  Prasad  $ingh  (I)    "  to   accelerate    9  A.W.N. 

her  succession  to  the  property  and  to  entitle  her    to  immediate    succes-    (1889)  22. 

sion."     In  other  words,  all  the  effect  that   this  deed-of-gift    had,  was  to 

out  Musammat  Lachma  Kuar  out  of  possession  of  her  life-estate  and  to 

[256]  put  Ganesh  Kuar,  her  daughter,   by  anticipation  into  possession  of 

her  life-estate.     There  is  another  authority  for  this  view  of  the  matter 

in  Udhar  Singh  v,  Ranee  Koonwar  (2),  where  it  was  held  by  Chief  Justice 

Sir  Walter  Morgan  and  Mr.  Justice  Pearson,  that  a  reversioner  has  no 

present    ground  of  action    to  set    aside    a   transfer  made    by   a  widow 

in  favour  of  her  daughter,  as  his   reversionary  right  was  not  prejudiced 

thereby.     This   is  also  a   distinco    authority  for  holding  that  no  cause 

of    action     accrued     to  this    plaintiff    to    come     into    Court  and   ask 

for  a   decree   such  as  that  which  he  sought  in  the    present  suit.     Under 

these  circumstances  and  upon  these  grounds,    without   entering  into  the 

merits  of  the  learned  Subordinate  Judge's  decision,  I  am  of  opinion   that 

this  appeal  should  be,  and  it  is,  dismissed  with  costs. 

MAHMOOD,  J. — I  am  of  the  same  opinion,  and  as  my  learned  brother 
has  pointed  out  that  in  the  two  cases,  Madari  v.  Malki  (3)  and  Balgobind 
v.  Bam  kumar  (4)  the  views  which  my  learned  brother  and  I  gave  ex- 
pression to  are  somewhat  in  conflict,  it  is  unnecessary  to  explain  that 
conflict,  or  to  arrive  at  any  definite  conclusion  so  far  as  the  question  of 
locus  standi  is  concerned,  because  as  the  learned  Pandit  has  conceded,  in 
either  case,  the  fact  that  Ganesh  Kuar  is  the  donee  from  Lachma 
Kuar,  would  prevent  any  such  plea  being  raised  against  the  present  plaintiff- 
appellant  as  that  of  absence  of  locus  standi  if  his  allegation  of  the  relation- 
ship with  the  deceased  Earn  Prasad  is  to  be  accepted.  I  must  not, 
therefore,  bo  understood  to  lay  down  any  rule  in  this  case  on  that  point. 

The  next  thing  I  wish  to  say  is,  that  this  is  admittedly  a  declaratory  suit 
and,  therefore,  a  suit  governed  by  the  provisons  of  s.  42  of  the  Specific 
Relief,  Act  (I  of  1877).  That  enactment,  and  that  clause  in  itself,  contains 
the  quintessence  of  the  rule  of  the  equity  governing  such  matters  and 
guiding  the  practice  of  the  Courts  of  Chancery  in  England.  The  words  of 
of  that  section  are  clear,  and  it  only  affirms  the  practice  of  English 
Court  of  Chancery  when  it  says  that  a  declartory  relief  is  not  a  matter 
of  right,  and  is  in  the  discretion  ol  the  Court.  Here  the  lower  Court 
although  it  has  [257]  passed  its  judgment  upon  matters  of  evidence,  has 
practically  come  to  the  conclusion  chat  the  plaintiff  should  not  be  allowed 
to  have  declaratory  relief.  I  am  afraid  that  the  Court  was  wrong  in  think- 
ing that  there  was  a  cause  of  action  entitling  the  plaintiff  to  maintain  such 
a  suit.  My  opinion  is  that,  if  for  no  other  reason,  the  solitary  reason  that 
this  lady,  Ganesh  Kuar  (who  is  admittedly  living  and  a  married  daughter 
of  the  last  full  proprietor;,  is  the  donee,  and  that  she  is  a  married  woman, 
her  husband  being  still  living,  would  be  enough  to  require  that  a  proper 
exercise  of  discretionary  powers  should  not  include  a  decree  such  as  as  the 

(1)4  A.  532.  (2)1  Agra  234.  (8)  6  A.  428.  (4)  6  A.  431. 
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1888       plaintiff    demanded.      Therefore  the  conclusion  of  the  judgment   of  the 

Nov.  29.     Court   below  is  just  the   result  which   my  learned  brother  Straight   has 

arrived  at,  though  by  a  different  process  of  reasoning.     It  is  the  same  as 

APPEL-    that  at  which  I  have  alse  arrived,  for   the  reason  that  the  donee,   Ganesh 

LATE       Kuar,  is  a  married  woman,  and   having  the  possibility    of  bearing  a  son 

CIVIL.      wno  would  be  the  next  reversioner  to  the  full  ownership  of   the   estate  of 

Earn  Prasad.     I  agree  in  the  judgment  and  the  decree  which  my  learned 

11 1.  283=  brother  has  made.  Appeal  dismissed. 

91.W.N.  

11  A.  237  =  9  A.W.N.  U889)  79. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Straight  and  Mr.  Justice  Mahmood. 


KUAR  DAT  PR^SAD  SINGH  (Defendant)  v.  NAHAR  SINGH  AND  OTHERS 

(Plaintiffs)*     [30th  November,  1888.] 

Pre-emption— Wajib-ul-arz— Partition  of  village  into  separate  mahals—New  wajib-ul-arz 
for  each  mahal. 

Cases  where,  -\fter  the  division  of  a  village  urea,  into  separate  mahals  for  which 
no  new  wajib-ul-arz  is  drawn  up,  the  old  wajib-ul-art  for  the  whole  area  has  been 
held  to  apply  generally  to  the  uew  mahals,  and  such  division  has  been  held  not 
to  affect  covenants  existing  between  the  oo-fharers  under  suoh  wajib-ul-arz, 
distinguished  from  oases  where  a  new  wajib-ul-arz  ha<3  after  the  division  been 
drawn  up  for  each  mahal, 

Ookal  Singh  v.  Mannu  Lai  (1)  and  Jai  Ram  v.  Mahabir  flat  (2),  referred  to. 
[R.,  17  A.  226  (233)  ;  7  Bom.  L.R.  622;  Expl.,  22  A.  1  (18)  =  19  A.W.N.  111.] 

THE  facts  of  this  case  are  stated  in  the  judgment  of  Straight,  J. 

The  Hon,  T.  Conlan,  Mr.  G.  E.  A.  Boss,  and  the  Hon.  Pandit 
Ajudhid  Nath,  for  the  appellant. 

[258]  Mr.  G.  P.  Hill,  Babu  Jogindro  Nath  Chaudhri  and  Pandit 
Sundar  Lai  for  the  respondents. 

JUDGMENT. 

STRAIGHT,  J. — This  appeal  relates  to  a  suit  for  pre-emption,  which 
was  instituted  by  the  plaintiffs-respondents  before  us,  in  the  Court  of  the 
Subordinate  Judge  of  Aligarh,  upon  the  30th  June,  1886.  The  sale- 
transaction  which  the  plaintiffs  assailed  was  embodied  in  two  sale-deeds  of 
the  30fch  June,  1885,  relating  to  several  properties  in  which  one  Jobi 
Prasad,  who  was  defendant  No.  7  in  the  Court  below,  was  the  vendor, 
and  Kuar  Dat  Prasad  Singh,  minor,  was  the  vendee,  such  minor  through 
his  guardian,  Raja  Ghansham  Singh,  being  the  second  defendant  in  the 
present  suit,  and  appellant  in  this  Court.  I  have  said  that  the  sale- 
deed  of  the  30th  June,  1885,  comprehended  several  properties. 
We,  in  the  present  litigation,  are  alone  concerned  with  the  property 
known  as "  Jawar  Kharga  Bahadur,"  because  it  is  admitted  that 
in  respect  of  the  other  properties  which  were  comprised  in  the  sale-deeds, 
the  plaintiffs  had  no  right  of  pre-emption.  The  plaintiffs'  case  was  that 
they,  being  co-sbarers  in  patti  Nahar  Singh,  which  was  one  of  the 
twopattis  of  mabal  "  Jawar  Kharga  Bahadur,"  had  a  preferential  right  to 
purchase  that  portion  of  the  property  sold  to  which  I  have  referred,  to  the 
defendant,  who  was  co-sharer  in  one  of  the  pattis  of  the  mahal  Kanetpur. 
The  plaintiffs'  father  alleged  that  the  consideration  recited  in  the  sale-deed 

'  First  Appeal  No.  33  of  1887,  from  a  decree  of    Babu  Abinaah   Chander  Banerji» 
Subordinate  Judge  of  Aligarb,  dated  the  6th  December,  1886. 

(1)  7  A.  772,  (2)  7  A.  720. 
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was  untruly  recited  ;  that  the  whole    consideration  paid  in  respect  of  the 
villages  passed  under  those   deeds  was  Bs.  12,000  ;   and  that  proportion-     NOT.  30. 
ately  to  the  value  of  other  properties  sold,  the  amount  that  they  should  be 
called  upon  to  pay  in    respect  of  that    portion  of   the  property    to  which     APPEL- 
they  asserted  their  right  of  pre-emption,  was  Bs.  3,758-10-4.  LATE 

The  learned  Subordinate  Judge  who  tried  the  case  has  come  to  the  nIVII( 
conclusion  that  the  plaintiffs  established  their  rights  of  pre-emption  ;  and 
secondly,  that  looking  to  the  terms  of  the  wajib-ul-urz  and  the  relative  10  A.  287  = 
value  of  the  property  in  the  villages  adjacent  to  that  in  which  the  property  9  A.W.N. 
sought  to  be  pre-empted  was  situate,  the  amount  the  plaintiffs  should  be  (1889;  79. 
called  upon  by  the  decree  to  pay  was  Bs.  7,000.  It  is  this  decision  of  the 
Subordinate  Judge  which  is  [289]  assailed  by  this  first  appeal  before  us. 
Only  two  contentions  have  been  put  forward  by  the  learned  Counsel  for  the 
vendee,  defendent-appellant  "  the  first  of  which  is  that  the  plaintiffs  had 
no  better  right  in  mauza  Jawar  Kharga  Bahadur"  than  the  defendant ; 
secondly,  that  the  findings  of  fact  recorded  by  the  Subordinate  Judge  upon 
the  question  of  consideration  were  unsustainable,  and  that  the  vendee,  even 
if  the  plaintiff's  right  were  established,  was  entitled  to  a  sum  consider- 
ably in  excess  of  that  which  had  been  declared  by  the  learned  Subordinate 
Judge.  The  first  of  these  please  can  readily  be  disposed  of,  when  I  have 
stated  one  or  two  admitted  facts  in  the  case  and  then  applied  to  the  state 
of  things  connected  with  the  village,  the  terms  of  the  wajib-ul-arz  govern- 
ing the  case.  It  appears  that  prior  to  the  settlement  which  took  place 
somewhere  about  the  year  1872,  there  was  a  village  area  known  as  ''Jawar," 
which  at  the  settlement  was  divided  into  two  mahals,  one  of  which 
was  called  "  Jawar  Kharga  Bahadur  "  and  the  other  "Kanetpur."  Almost 
synchronously  with  this  division  of  the  village  into  two  mahals,  each 
of  those  two  separated  mahals  was  divided  into  two  patfcis,  that  is 
to  cay,  "  Jawar  Kharga  Bahadur"  was  divided  into  patti  "Joti  Prasbad" 
and  patti  "Nahar  Singh,"  while  the  mahal  "Kanetpur"  was  divided 
into  patti  "  Baja  Tikam  Singh  "  and  patti  "  Tarf  Karsan."  Such  being 
the  divisions  first  for  revenue  purposes,  and  secondly  for  the  con- 
venience of  the  co-sharers,  on  the  4th  March,  1873,  a  wajib-ul-arz  was 
prepared ;  that  is  to  say,  there  was  one  wajib-ul-arz  prepared  for  the 
mahal  "  Jawar  Kharga  Bahadur,"  and  another  for  the  mahal  "Kanetpur." 
With  this  latter  wajib-ul-arz  we  are  not  concerned,  for  the  determination 
of  the  plaintiffs'  right  of  pre-emption  rests  upon  the  language  of  the  wajib- 
ul-arz  of  mahal  "  Jawar  Kharga  Bahadur."  Now,  the  terms  of  that  wajib- 
ul-arz  are  as  follows  : — "We,  the  proprietors,  are  competent  to  transfer  our 
respective  property,  but  the  condition  is  that  in  the  first  instance  it  shall 
be  transferred  to  our  relatives  (bhaibandee),  who  may  be  the  sharers  of 
another  patti  :  if  they  refuse  to  purchase,  then  to  the  sharers  of  another 
patti,  and  when  none  of  the  sharers  of  the  village  should  agree  to  take, 
then  to  anyone  else.  In  case  of  dispute  about  [260]  the  price  against  the 
pre-emptor,  the  price  shall  be  settled  according  to  the  custom  prevaling  in 
the  adjacent  villages."  I  may  at  once  say  that  it  is  unnecessary  upon 
this  portion  of  the  case  to  go  further  into  that  wajib-ul-arz,  because  it 
seems  to  me  that  I  have  stated  enough  of  it  to  lay  a  foundation  for 
the  view  that  I  have  formed  as  to  the  pre-emptive  right  of  the  plaintiffs. 
I  have  already  stated  that  mahal  "Jawar  Kbarga  Bahadur  "  was 
divided  into  two  pattis,  one  of  which  was  patti  Joti  Prasad  and  the  other, 
patti  Nahar  Singh.  Now  Joti  Prasad,  whose  name  is  mentioned  there, 
is  the  vendor  under  the  two  sale- deeds  of  the  30tb  June,  1885, 
which  are  impeached  by  the  present  suit ;  and  Nahar  Singh,  who  is 
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mentioned  there,  is  one  of  the  plaintiffs  in  the  present  suit,  he  having 
two  brothers  who  are  associated  with  him  as  plaintiffs.  Now,  in  my 
opinion,  by  way  of  illustration  of  the  mode  in  which  it  seems  to  me  that 
this  wajib-ul-arz  should  be  applied,  I  should  say  that  upon  its  terms, 
supposing  Nabar  Singh  had  proposed  to  sell  any  portion  of  his  property, 
it  would  have  been  his  duty  to  offer  such  oortion  for  sale  first  to  his 
brothers  and  then  subsequently  to  Joti  Prasad.  Consequently,  this 
present  case  being  the  converse  of  that  position,  it  was  incumbent  upon 
Joti  Prasad  to  offer  the  property  to  the  present  plaintiffs,  and  in  not 
doing  so  he  has  infringed  the  pre-emptive  right  which  by  that  wajib-ul-arz 
was  conferred  upon  the  plaintiffs,  and  the  plaintiffs  were  entitled,  as  the 
Subordinate  Judge  has  found,  to  come  into  Court  and  maintain  the 
present  suit.  It  must  be  Distinctly  understood  that  this  view  of  this 
particular  wajib-ul-arz  in  no  way  ignores  any  other  decision  that  may 
have  been  passed  in  cases  where  one  wajib-ul-arz  having  existed  for  the 
purposes  of  a  common  village  area,  and  that  village  area  having  been 
divided  in  bo  separate  revenue  areas,  and  no  ioajib-ul-arz  having  been 
drawn  up,  such  wajib-ul-arz  has  been  held  to  aoply  generally  to  the  new 
area.  The  principle  upon  which  that  view  of  the  law  is  based  is  to  be 
found  stated  in  the  case  Gokal  Singh  v.  Mannu  Lai  (1),  and  this  principle, 
which  is^furfcher  elaborated  in  another  ruling  at  page  720  of  the  same 
vofame(Jflu  Prasad  v.  Mahibar  Bat)  (2)  is,  that  this  pre-emptive  right  runs 
[261]  with  the  land,  and  the  division  of  that  land  for  the  purposes  of  the 
revenue  in  no  way  affects  any  covenant  or  agreement  existing  between  the 
co-sharers.  So  much  for  the  first  point.  I  am  of  opinion  that  the  Sub- 
ordinate Judge  rightly  held  that  the  plaintiffs  were  entitled  to  maintain 
the  suit. 

Then  comes  the  question  as  to  whether  the  Subordinate  Judge  was 
right  or  wrong  in  his  view  of  the  consideration  which  ought  to  be  recouped 
to  the  vendee  by  the  plaintiffs  upon  taking  the  property.  Mr.  Conlan  has 
called  our  attention  to  the  terms  of  the  wajib-ul-arz  as  they  affect  this 
part  of  the  case,  and  it  may  be  observed  here  that  the  passage  as  it  is 
translated  and  printed  in  the  paper-books  is  not  correct.  My  brother 
Mahmood  tells  me  that  the  exact  translation  is  this  : — "  In  cases  of  dis- 
pute about  the  price  against  the  pre-emptor  a  price  shall  be  settled  accord- 
ing to  the  price  of  similar  property  orevailing  in  the  adjacent  villages." 
That  is  to  say,  the  determination  of  the  price  of  a  particular  property  is  to  be 
determined  according  to  the  ordinary  and  general  value  of  similar  property 
prevailing  in  adjacent  villages.  The  Subordinate  Judge  has  found  as 
a  fact,  in  reference  to  this  particular  point,  that  Bs.  7,000  is  the  fair 
"market-value  "  of  this  particular  portion  of  mahal  "  Jawar  Kharga  Baha- 
dur, "  which  was  sold  by  Joti  Prasad  to  Kuar  Dat  Prasad  Singh,  the 
vendee.  It  appears  to  me,  therefore  that  ifc  is  wholly  unnecessary  to  go 
into  the  extremely  unpleasant  matters  with  which  a  part  of  the  learned 
Subordinate  Judge's  judgment  is  concerned,  viz.,  as  to  whether,  aye  or  no. 
the  total  amount  of  consideration  recited  in  the  two  sale-deeds  of  30bh 
June,  1885,  was  or  was  not  truly  represented,  more  especially  as  it  has  been 
held  by  the  Full  Bench  in  the  case  of  Karim  Baksh  v.  Pahla  Bibt  (3), 
that  these  covenants  with  regard  to  price  are  covenants  which  run  with 
the  land.  I  may  also  add  that,  looking  at  the  matter  from  this  point  of 
view,  Mr.  Hill,  who  had  filed  applications  under  s.  561,  Civil  Procedure 
Code,  nas  stated  that  he  does  not  purpose  to  support  those  objections. 


(1)7  A.  772. 


(2)  7  A.  720. 
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Consequently  the  matter  stands  thus,  that  we  have  nothing  before  us  1888 

which  would  warrant  us  in  coming  to  a  conclusion  [262]  other    than  that  Nov.  30. 
of  the  learned  Subordinate  Judge,  namely,  that  the    fair  market-value  of 

the  property  to  be  pre-empted   is  Rs.  7,000.     Such  being  the  view  I    take  APPEL- 

upon  the  two  points  raised  by  Mr.    Conlan   for  the  appellant,  the  appeal  LATE 

musu  be,  and  it  is,  dismissed  with  costs.  The  objections  filed  under  s.  561  CIVIL, 
of  the  Civil  Procedure  Code  are  disallowed  with  costs. 

MAHMOOD,  J.  — I  have  nothing  to  add  to  what  has  fallen    from  my  11  A.  257  = 

learned  brother,  because  I  agree  in  all  that  he  has  said.  9  A,W  N. 

Appeal  dismissed.  (1889)  79. 


11  A.  252  =  9  A.W.N.  (i.889)  85. 

CRIMINAL  REVISION AL. 
Before  Mr.  Justice  Straight. 


QUEEN-EMPRESS  v.  INDARJIT.*     [15th  March,  1889.] 

Act  XIII  of  1859,  preamble  aid  s.  2— Wilful  breach  of  contract— Construction  of  statute 
— Preamble  not  to  be  construed  as  restricting  opiratiw  of  enacting  pirt — Summary 
trial— Criminal  Procedure  Code,  s.  ii60. 

Offences  under  s.  2  of  Act  XIII  of  1859  are  triable  sumnmily  under  s.  260  of 
the  Criminal  Procedure  Code. 

The  offence  made  punishable  by  s.  2  of  Act  XIII  of  1859  is  the  wilful  and  with- 
out lawful  and  reasonable  excuse  neglecting  or  refusing  to  perform  the  contract 
entered  into  by  parsons  whom  the  Act  concerns.  Notwithstanding  the  preamble 
of  the  Act,  it  is  not  necessary  to  prove  that  a  breach  of  contract  is  fraudulent  in 
order  to  sustain  a  conviction  under  s.  2.  Taradoss  Bhuttacharjee  v.  Bhaloo 
Sheikh  (1)  dissented  from. 

Where  the  enacting  seotiou  of  a  statute  are  clear,  the  terms  of  the  preamble 
cannot  be  called  in  aid  to  restrict  their  operation,  or  to  out  them  down. 

[Diss.,  U.B.R.  (1902)  3rd.  Qr.  Workman's  Breach  of  Contract  p.  1;  2  L.B.R.  163 
(164);  6  Bom.  L.R.  255  (257)  ;  R.,  16  B.  368  (369);  26  B.  757  (761) ;  27  C.  131 
(132)  ;  16  C.P.L.R.  99  (102)  ;  12  C.LJ.  8  (12)  =6  Ind.  Gas.  252  (261).] 

THIS  was  an  application  for  revision  of  an  order  of  the  Sessions 
Judge  of  Cawnpore,  affirming  an  order  of  the  Joint-Magistrate  convicting 
and  sentencing  the  petitioner  for  an  offence  punishable  under  s.  2  of  Act 
XIII  of  1859  ("Act  to  provide  for  the  punishment  of  breaches  of 
contract  of  artificers,  workmen,  and  labourers  in  certain  oases  ").  The 
petitioner  was  a  carding  mistri,  who,  by  an  agreement  in  writing,  dated 
the  22nd  March,  1888,  bound  himself  to  serve  the  Elgin  Mills  Company  at 
Oawnpore  for  three  vears  excepting  leave  or  "on  some  emergent  occasion" 
of  which  ha  should  [263]  give  previous  notice.  The  second  clause  of  the 
instrument  was  as  follows  : — 

"  I  further  agree  that,  with  the  exception  of  the  circumstances  men- 
tioned above,  if  within  the  period  for  which  I  have  engaged  to  serve,  I  shall 
absent  myself,  or  refuse  to  work,  or  take  up  service  with  some  other  Mills 
Company  or  firm  or  with  some  private  person  at  Oawnpore  or  somewhere 
else,  then  I  shall  pay  Rs.  99,  the  settled  and  fixed  consideration,  to  the 
Elgin  Mills  Company  aforesaid,  and  that  sum  it  will  realize  from  me  in 
tho  coin  current  in  India,  or  the  Comoany  shall  take  credit  for  the 

*  Criminal  Revision  No.  1101  of  1889. 
(I)  8  W.  B.  Ct.  69. 
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1889        amount  held  by  them  as  due  to  me,  by  holding  me  liable  for  the  same, 
..          .,     and  I  shall  also  be  liable  for  payment  of  the  penalty  provided  by  Act  XIII 
of    1859   on  account   of   making    any    breach    of   contract  in    respect   of 
CRIMINAL  rendering  services  entered  in  this  document.  " 

R  Afc  the  time  when  he  signed  this  instrument,  the  petitioner  received 

from  the  managers  of  the    Company  an  advance  of  Es.  3.     On  the   1st 

SIGNAL     November,   1888,  he  gave  his  employers  twenty-four  hours'  notice  to  quit, 

11  A~262-  which   was  not  accepted.     He  then  applied  for  eight  days'  leave  to   bathe 

9  A  W.N.    iQ  fche  Ganges.     This  application  was  refused,  but  a   promise  was  made 

(1889;  85.     that  it  should  be  reconsidered  subsequently.     He  thereupon  threw  down 

his  keys,   went  away,  and  never   returned  to  his  service.     At  that  time 

Ks.  19-10-9  were  due  to  him^for  wages,  and  this  sum  was  not  paid  to 

him,  as  he  went  away  without  claiming  it. 

The  petitioner's  employers  lodged  a  complaint  against  him  under 
s.  2  of  Act  XIII  of  1859.  The  defence  was  that  the  petitioner  had  not 
understood  the  agreement  of  the  22nd  March,  1888,  and  that  he  left  his 
employment  because  one  of  the  managers  abused  him.  The  case  was 
tried  summarily  by  the  Joint-Magistrate  of  Cawnpore,  who  convicted  the 
accused  in  the  following  terms  : — 

".It  is  perfectly  clear  that  Indarjit  left  his  employment  without 
reasonable  excuse,  and  inasmuch  as  he  has  contracted  with  the  Elgin  Mills 
Company  to  serve  them  for  three  years,  and  received  E^>.  3  as  an  advance 
towards  such  service,  he  is  liable  to  the  provisions  of  [264]  ss.  1  and  2 
of  Ace  XIII  of  1859.  I  therefore  order  him  under  s.  2  to  reiurn  to  bis 
service  under  the  pains  and  penalties  mentioned  in  that  section,  and  com- 
plete his  contract.  Complainant's  actual  expenses  will  be  defrayed  by 
accused.  " 

An  appeal  was  preferred  from  this  order  to  the  Sessions  Judge  of 
Cawnpore  ;  and  it  was  contended,  inter  alia,  that  the  Joint  Magistrate 
ought  nob  to  have  tried  the  case  summarily,  and  that  he  had  no  jurisdic- 
tion to  deal  with  it  at  all.  With  reference  to  these  pleas,  the  Sessions 
Judge  observed  that  the  prisoner's  offence  was  "  punishable  with  impri- 
sonment for  less  than  six  months  ;  therefore  under  s.  260  of  the  Criminal 
Procedure  Code  iu  has  rightly  been  tried  summarily  by  an  officer 
empowered  to  try  summary  cases.  Act  XIII  of  1859  was  extended  to 
Cawnpore  by  Notification  No.  926-A  of  the  22nd  December  1862.  The 
question  raised  in  the  first  plea  is  whether  the  Joint  Magistrate,  Mr. 
Ferrard,  under  s.  5  and  the  Notification,  was  legally  competent  to  try  the 
case.  The  appellant  had  to  show  me  that  the  Joint  Magistrate  had  no 
authority.  This  he  has  not  attempted  to  do.  I  accordingly  dismiss  the 
appeal." 

The  present  application  was  for  revision  of  this  order.  It  was  based 
mainly  on  the  contentions  (ij  that  the  Joint  Magistrate  had  no  power  to 
try  the  case  summarily,  and  (ii)  that  with  reference  to  the  preamble  of 
Act  XIII  of  1859,  before  a  conviction  could  be  legally  had  under  the  Act, 
it  must  be  proved  that  the  breach  of  contract  complained  of  was 
fraudulent. 

Mr.  C.  Dillon  and  Mr.  J.  Simeon,  for  the  petitioner. 
The  Public  Prosecutor  (Mr.  G.E.A.  Ross),  for  the  Crown. 

JUDGMENT. 

STRAIGHT,  J. — This  is  an  application  for  revision  of  an  order  of  the 
District  Judge  of  Cawnpore,  dated  the  4th  December,  1888,  confirming  an 
order  of  the  Assistant  Magistrate  of  the  same  place,  dated  ihe  21sfc 
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November.     Such  last-mentioned  order  wag  passed  under  s.  2  of  Act  XIII       1889 
of  1859,  and  by  it  the  petitioner  was  ordered  to  return  to  his  service  under  MARCH  15. 

the  pains  and  penalties   mentioned   in  that  section,  and  to  complete  his 

contract  and  to  pay  the  complainant's  costs.  The  facts  found  by  the  CRIMINAL 
Magistrate  were  as  follows  :— On  the  [265]  22nd  March,  1889,  Indarjit,  BEVI- 
the  petitioner,  entered  into  a  contract  with  the  manager  of  the  Elgin  Mills  SIGNAL. 
Company,  Cawnpore,  to  serve  them  as  a  carding  mistri  fora  period  of 
thiee  years,  and  upon  signing  that  contract  an  advance  of  Es.  3  was  paid  **  *•  262  = 
to  him.  On  the  1st  November,  1888,  ha  tendered  twenty-four  hours'  9  A.W.N. 
notice  of  his  intention  to  quit  the  service.  Such  notice  was  not  accepted  tt889)  88. 
by  his  employers  ;  and  thereupon  having  applied  for  eight  days'  leave  "  to 
bathe  in  the  Ganges,"  which  was  refused  him,  though  his  application  was 
promised  to  receive  subsequent  consideration,  he  threw  down  his  keys  and 
left  his  service  and  did  not  return.  It  is  admitted  by  the  managers  of 
the  Elgin  Mills,  who  are  complainants  in  this  case,  that  at  the  date  of  his 
departure  from  service  a  sum  of  Bs.  19  odd  was  due  to  him.  Upon  these 
facts  the  prosecution  was  instituted,  as  I  have  already  mentioned,  under 
s.  2  of  Act  XIII  of  1859.  Upon  a  consideration  of  all  these  circumstances 
the  Magistrate  came  to  the  conclusion  that  the  requirements  of  the  statute 
were  satisfied,  and  that  the  petitioner  had  rendered  himself  liable  to  its 
provisions.  That  order  of  the  Magistrate  was  upheld  by  the  Judge,  and  I 
am  invited  by  this  application  for  revision  to  say  that  both  orders  are  bad 
in  law  upon  two  grounds  ;  first,  that  the  Magistrate  bad  no  jurisdiction  to 
try  this  complaint  by  a  summary  trial  ;  secondly,  that  even  if  he  had 
jurisdiction,  the  facts  found  did  not  bring  the  case  within  the  provisions 
of  Act  XIII  of  1859.  With  regard  to  the  first  of  these  points,  I  have  no 
doubt  that  the  Magistrate  had  jurisdiction  to  try  the  case  summarily,  and 
that  under  the  Criminal  Procedure  Code  full  power  was  given  him  to  do 
so.  The  second  point  is  not  without  difficulty.  The  argument  that  has 
been  addressed  to  me  in  support  of  it  by  Mr.  Dillon  on  behalf  of  the 
petitioner  is  to  the  following  effect  : — He  says,  looking  to  the  preamble 
of  Act  XIII  of  1859,  an  essential  ingredient  requried  to  be  proved  in 
order  to  sustain  a  conviction  under  s.  2  of  that  Act  is  the  ingredient  of 
fraud,  for  in  the  preamble  it  is  said  that  the  mischief  aimed  at  is  "  fraudulent 
breach  of  contract  "  on  the  part  of  artificers,  workmen,  and  labourers,  and 
the  object  of  the  Act,  the  punishment  of  such  "fraudulent  breaches  of  con- 
tract." In  support  of  this  view  he  has  no  doubt  direct  authority,  in  the 
case  of  Tarados  [266]  Bhattacharjee  v.  Bhaloo  Sheikh  (1)  and  if  I  could 
follow  that  judgment  without  hesitation,  there  need  be  no  difficulty  in 
disposing  of  this  case.  But  with  the  greatest  respect  for  the  learned 
Judges  who  decided  that  case,  it  seems  to  me  that  thay  have  interpreted 
this  Acfi  mainly,  if  not  entirely,  with  reference  to  the  language  of  the 
preamble,  and  not  in  reference  to  the  enacting  clauses  contained  therein, 
which  rJeclare  what  shall  be  an  offence  and  what  shall  be  its  punishment. 
There  can  be  no  doubt,  whether  it  be  the  fault  of  insufficient  or  ineffective 
drafting,  that  the  preambles  to  statutes  do  not  always  cover  in  the  wide 
and  general  terms  in  which  they  are  necessarily  couched,  all  the  specific 
offences  which  are  to  be  found  provided  for  within  the  enacting  portions 
of  the  statute  itself.  I  understand  it  to  be  an  undoubted  rule  of  construc- 
tion that  where  the  language  of  the  enacting  sections  of  a  statute  is  clear, 
the  terms  of  a  preamble  cannot  be  called  in  aid  to  restrict  their  operation, 
or  to  cut  them  down.  The  purpose  for  which  a  preample  is  framed  to 

(1)  8  W.B,  Or.  69. 
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1889       a  statute  is  to  indicate  what  in  general  terms  was  the  object  of  the  Legis- 
MABCH  15.    lature  in  passing  the  Act,  but  it  may  well  happen  that  these  general  terms 
will  not  indicate  or  cover  all  the  mischief  which  in  the  enacting  portions 
CRIMINAL  of  the  Act  itself  are  found  to  be  provided  for.     For  example,  a  striking 
BEVI-      illustration  is  referred  to  by  Sir  Pefcer  Maxwell  in  his  work  on  the  Inter- 
IONAL     pretation  of  Statutes,  in  which  he  refers  to  the  Statutes  4  and  5  Ph.  and 
M.  c.  8  in  which  the  preamble  spoke  only  of  the  Act  being  directed  to  the 
11  A  282=   abduction  of  heiresses  and  other  girls  with  fortunes,   yet  the  body  of  the 
9  AWN.    Act  was  applicable  to  and  made  penal  the  abduction  of  all  girls  under  six- 
(1889,  85.    teen  years  of  age.    Many  other  illustrations  are  given  by  Sir  Peter  Maxwell 
in  his  book  at  page  58  et  seg.,  which  go  to  support  the  principle   I  have 
stated.     It  is  true  that  in  this  Act  XIII  of  1859  the  preamble  does  speak 
of  fraudulent  breaches  of  contract  and  punishment   therefor  ;  but  when  I 
come  to  look  into  the  section  which  invests  a  Magistrate  with  powers  under 
the  Act  to  deal  with  the  persons  brought  before  him,  I  find  that  the  element 
he  is  to  look  for  as  going  to  constitute  the  offence  under  s.  2,  is  the  wilful 
and  [267]  without  lawful  and  reasonable  excuse,  neglecting  or  refusing  to 
perform  the  contract  entered  into  by  the  persons  whom  the  Act  concerns. 
There  is  no  mention  in  that  section  of  the  word  "fraudulent,"  and  in  my 
opinion  it  is  legislating  and  not  interpreting  an  Act  of  the  Legislature  to 
read  that  word  into  the  section.     Consequently,  I  am  of  opinion  that  this 
conviction  was   a  right  one,  because  upon  the  facts  found  there  was  most 
undoubtedly  a  wilful,  and  without   lawful  and  reasonable  excuse,   neglect 
and  refusal  to  perform   the  contract    of  service  which  the  petitioner  had 
entered  into.     I  need  not  point  out  the  importance  of  statutory  provisions 
of  this   kind,  and  their  being  enforced  in  large  commercial  centres  like 
Cawnpore,  where,  by  combined  action   on   the  part  of  persons  employed 
in  large  commercial  establishments  there,  the  proprietors  of  those  estab- 
lishments might  be  placed  not  only  at  very  grave  and   sudden  inconveni- 
ence but  very  serious  pecuniary  loss.     This  application  is  refused. 

Application   rejected. 


11  A.  261  <F  B.)  =  9  A.W.N.  (1889)  55  =  13  Ind    Jar.  427. 
FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight 
and  Mr.  Justice  Mahmood. 


MUHAMMAD  SULAIMAN  KHAN  AND  OTHERS   (Petitioners]  v.  MUHAMMAD 
YAR  KHAN  AND  ANOTHER  (Respondents)*     [llth  August,  1888J. 

Practice— Amendment  o/  decree— Decree  affirmed  on  appeal— Jurisdiction -Civil  Proce- 
dure Code,  ss.  206,  579,  6*3,  684— L:nntation— Review  of  judgment -Res  judieata. 
The  eSeot  of  s.  579  of  the  Civil  Procedure  Code  is  to  cause  the  decree  of    the 
appellate  ^ourt  to  supersede  the  decree  of  the  fitat  Court  even  where  the  appellate 
decree  merely  affirms  the  original  decree  and  does  not  reverse  or  modify  it. 

Where  H  decree  has  been  affirmed  on  appeal,  the  only  decree  which  can  be 
amended  under  s.  206  of  the  Code  is  the  decree  to  be  executed,  and  the  decree  to 
be  executed  is  that  of  the  appellate  Court  and  not  the  superseded  decree  of  the 
first  Court,  though  the  latter  may.  if  necessary,  be  referred  to  for  the  purpose  of 
executing  the  appellate  decree. 

The  only  Court  which  tfas  jurisdiction  to  amend  the  appellate  decree  is  the. 
Court  of  appeal. 

*    Civil  Revision  No.  248  of  1885. 


VI]  M.  3ULAIMAN   KHAN  V.   M.  YAH  KHAN  11  All.  269 

[268]  So  held  by  the  Fall  Bench,  MAHMOOD,  J,,  dissenting.     Shohrat  Singh        J888 
v.  Bridgman  (1)  explained  and  followed.     Kistokinkur  Roy  v.     Raja    Burroaa-  ... 

caunt  Roy  (2),  discussed. 

The  insertion  of  the  word  "  not"  in  the  last  line  but  one  of  the  judgment   and       "PTTTT 
also  in  the  head-note  in  Shohrat  Singh  Bridgman  (1)  was  a  clerioal  error. 

BKNCH 

Per  MAHMOOD,  J. — Where  a  decree  has  been  simply   affirmed  on  appeal  8.  579    ' 
of  the  Code  does  not  imply  that  the  appellate  decree  supersedes  the  original  decree     *.   >    ng™ 
so  as  to  render  it  i Deflective  for  purposes  of  execution.     In  such  a  case  the  lower 
Court  continues  to  have  jurisdiction  to  entertain  an  application  for  amendment  of       (F.B.)*» 
its  own  decree  under  s.  206  of  the  Code  and  such  application  is  not  governed  by      9  A.W.N. 
any    article    of  the  Limitation  Act,  and  may  be  made  at  any  time.     It  may  be    (1889)  53s* 
granted  under  s.  206,  even  where  an  application  for  review  of    judgment    under  ^   jnj    jur 
s.  623  upon  the  same  grounds  would-be  barred  by  s.  624.  ,^7         ' 

A  decree  awarding  the  plaintiffs  possession  of  immoveable  property  did  not 
comply  with  s.  206  of  the  Code  by  containing  the  particulars  of  the  claim  or 
specifying  clearly  the  relief  granted.  On  appeal  by  the  defendant,  the  High 
Court,  in  general  terms,  confirmed  the  decree  and  dismissed  the  appeal.  The 
decree-holders  then  applying  for  execution,  the  judgment-debtors  objected  that 
the  decree  was  incapable  of  execution,  and  this  objection  was  allowed  by  the 
High  Court  on  appeal.  The  decree-holders  applied  to  Che  High  Court  to  amend 
its  decree,  but  the  application  was  refused,  and  they  then  made  a  similar  ap- 
plication to  the  first  Court  to  amend  its  original  decree  which  had  been  affirmed 
on  appeal.  This  application  was  granted  by  a  Judge  who  was  not  the  Judge  who 
bad  passed  the  original  decree. 

Held  by  the  Full  Bench  (MAHMOOD,  J.,  dissenting)  that  the  Court  below  had 
no  jurisdiction  to  make  such  amendment,  the  original  decree  having  been  super- 
seded by  the  High  Court's  appellate  decree. 

Hdl  by  MAHMOOD,  J.,  contra.,  that  the  Court  below  had  jurisdiction  to 
make  such  amendment.,  and  could  make  it  at  any  time,  that  the  High  Court's 
decree  could  not  be  amended,  because  the  former  order  refusing  amendment  had 
become  final  and  operated  as  res  judicata,  that  the  amendment  of  the  original 
decree  under  s.  206  was  not  barred  by  s.  621 ;  and  that  it  would  be  denyin  ^ 
justice  on  account  of  technicalities  to  hold  that  the  original  decree,  thoug 
affirmed  on  appeal,  could  be  neither  executed  nor  amended. 

[P.— 18  M.  214  (F.B.)  ;  11  C.L.J.  155  (157)  =  5  Ind.  Gas.  723  ;  5  Ind.  Gas.  261  (262)  ; 
ip.— 18  B  203  ;  R.— 13  A.  394  (395)  ;  18  B.  542  (545)  ;  19  B.  258  (260);  22  B. 
500  (508)  J  15  M.  170  (172)  ;  15  M.  403  (4041  ;  11  C.P.L.R.  115  (116)  ;  L.B.R. 
(1893—1900)  449;  4  O,  C.  333  (338)  ;  33  P.L.R.  1904  =  8  P.R.  1903;  6  C.L.J. 
542,  17  C.W.N.  133  (136)  =  15  C.L.J.  432  =  12  Ind.  Gas.  669.  D.— 20  A.  493 
(495)  =  18  A.W.N.  121 ;  15  B.  370  (375)  ;  48  P.R.  1906  =  104  P.L.R.  1906.] 

[N.  B.  Read  this  case  along  with  6  A.  30,  9  A.  =6  A  W.N.  (1886)  309;  and 
11  A.  314.] 

THE  facts  of  this  case  were  as  follows.  On  the  26th  June,  1887,  a 
suit  was  instituted  in  the  Court  of  the  Subordinate  Judge  of  Aligarh  for 
establishment  of  right  and  possession  of  certain  immoveable  property,  by 
Muhammad  Ali  Khan  and  others  against  Muhammad  Sulaiman  Khan  and 
others.  In  the  plaint  the  villages  of  which  possession  was  claimed  were 
not  named,  but  were  generally  referred  to  as  "  detailed  below."  No  deatils 
were  given  in  the  [269]  plaint  itself,  but  a  separate  paper  containing 
a  list  of  villages  was  filed  with  the  plaint.  On  the  22nd  June,  1878,  the 
plaintiffs  obtained  a  decree  for  possession  of  "all  the  villages  claimed,"  but 
the  decree  contained  no  indication  as  to  what  those  villages  were.  The 
defendencs  appealed  from  the  decree  to  the  High  Court,  which,  on  the  18th 
February,  1882,  passed  a  decree  in  the  following  terms : — "  That  the 
decree  of  the  Subordinate  Judge  of  Aligarh  be  confirmed,  and  this  appeal 
be  and  it  hereby  is  dismissed." 

The  decree- holders  subsequently  applied  for  execution  of  the  decree 
in  the  Court  of  the  Subordinate  Judge,  The  judgment-debtors  then,  for 

(1)4  A.  376.  (a)  14  M.I.A,  465. 
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1888       tne  first  time,  objected  that  the  decree  was  incapable  of  execution  because 
Auo  11.     ik  did  no*i  as  required  by  a.    206   of  the  Civil  Procedure  Code,  specify  the 

shares  of  the   names  of   the   villages   decreed   in   favour  of  the  plaintiffs. 

FtTLL       The  Subordinate   Judge   disallowed  the   objection.     On  appeal  the  High 
BENCH.     Court  set  aside   the   Subordinate   Judge's  order,    holding    that  the  Court 

executing  the   decree    was    not   justified    in    reading   into   the  decree  the 

U  A.  267    oonfcents  of  the  list  of  villages  attached  to  the  plaint  and  in  awarding  the 
decree-holders  possession  of   the   villages  named  in  such  list.     The  Court 
I  A.W.N.    a(ye£j : — "it  is   plain    that   the   decree   was    defective,   in  that  it  did  not 
(1889)  85=    oontain  '  the  particulars  of    the   claim,'  and  failed  to  '  specify  clearly  the 
13  Ind.  Jo*- relief  granted.'    .The  proper   and  only  course  open  to  the  decree-holders 
*2^'         wa?  to  procure  the  remedy  of  these  defects  according  to  law."     The  judg- 
ment of  the  High  Court  was  reported  in  Muhammad  Sulaiman  v.  Muham- 
mad Tar  (1). 

On  the  6th  March,  1884,  the  decree-holders  filed  a  petition  praying 
for  amendment  of  the  High  Court's  decree.  On  the  8th  May,  1884,  the 
petition  was  disposed  of  by  Oldfield,  J.,  in  the  following  terms  : — "There 
is  no  case  made  out  for  correcting  the  decree  of  this  Court,  which  is 
correct. 

On  the  6th  February,  1885,  the  decree-holders  filed  an  application  in 
the  Court  of  the  Subordinate  Judge  praying  for  amendment  of  his  decree 
of  the  22nd  June,  1878.  The  judgment-debtors  opposed  this  application 
on  the  ground  that  the  Subordinate  Judge  had  no  [270]  jurisdiction 
to  grant  it,  and  also  that  it  was  barred  by  limitation  under  art.  178  of  sch. 
ii,  of  the  Limitation  Act  (XV  of  1877),  with  reference  to  Gaya  Prasad  v. 
Sikri  (2).  The  Subordinate  Judge  on  the  20bh  July,  1885,  overruled,  both 
objections,  holding,  in  ragard  to  the  first,  that  he  had  power.,  under  s.  205 
of  the  Civil  Procedure  Code,  to  make  the  decree  conformable  to  the  judg- 
ment, and,  in  regard  to  the  second,  that  the  right  to  make  the  application 
should  be  treated  as  having  accrued  on  the  16th  August,  1883,  when  the 
High  Court  decided  that  the  decree  was  not  capable  of  execution,  and  that 
the  proper  remedy  of  the  decree-holders  was  to  apply  for  amendment. 

The  judgment-debtors  applied  to  the  High  Court,  under  s.  622  of  the 
Civil  Procedure  Code,  for  revision  of  the  Subordinate  Judge's  order.  The 
grounds  stated  in  the  petition  for  revision  were  as  follows : — 

"  1.  Because  the  application  of  the  respondents  was  barred  by  limi- 
tation. 

"  2.  Because  s.  206  of  the  Code  of  Civil  Procedure  is  not    applicable 
.  to  this  case,  and  the  decree  could  not  be  amemded. 

3.  Because  the  Subordinate  Judge  could  not   amend  the  decree  of 
his  predecessor. 

4  Because  the  decree  could  not  be  amended  at  the  state  at  which 
it  was  amended. 

5.  Because  there  was  no  valid  reason  for  amending  the  decree  in  the 
manner  in  which  it  was  amended." 

The  application  came  for  hearing  before  Straight  and  Brodhurst,  JJ., 
who  referred  it  to  the  Full  Bench  upon  a  preliminary  question,  the  judg- 
ment upon  which  is  reported  in  I.  L.  R.  9  All.  104.  When  the  case 
again  came  before  the  Division  Bench,  their  Lordships  made  a  further 
reference  of  the  case  to  the  Full  Bench,  stating  the  following  as  the  main 
questions  which  required  determination  : 

ID  6  A.  80.  (3)  4  A.  33. 
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"  1.     Whan  the  decree  of  a  Subordinate  Court  has  been  confirmed  or       1888 
modified  in  appeal,  what  Court  has  jurisdiction  to  enterain  an  application     AJDGK  11. 
for  amendment  under  s.  206  of  the  Civil  Procedure  Code  ?  

[271]  "2.     Whafc,  if  any,  article  of  the  limitation  law  governs  such      FULL 
applications  ?  BENCH. 

"3.     If  it  is  determined  that  the  application  of  the  6th  March,  1884, 
was  properly  made  to  this  Court,  is  the  question  of  amendment  of  decree 
concluded,  on  the  principle  of  res  judicata  by  the  order  of  Oldfield,  J.,  of     (*".B.)  = 
the  8th  May,  1884  ?  9  A.W.R. 

Their  Lordships  added  that  Lhey  stated  these  points  ''without  preju-    ( 
dice  to  the  pleaders  on  either  side  urging  any  other  questions  that  properly  13  *n(*-  'n 
arise  upon  the  grounds  stated  in  the  petition  of  revision."  *2^' 

The  Hon.  Pandit  Ajudhia  Nath  and  Munshi  Harkishen  Das,  for  the 
petitioners. 

Mr,  C.H.  Htll,  Mr.  Dwarka  Nath  Banerji  and  Pandit  Sundar  Lai  for 
the  respondents. 

The  following  judgments  were  delivered  by  the  Full  Bench  :  — 

JUDGMENTS. 

EDGE,  C.  J. — It  appears  to  me  that  the  question  as  to  whether  this 
application  under  s.  622  of  the  Code  of  Civil  Procedure  can  ba  maintained, 
muat  depend  upon  tbe  question  as  to  whether  the  decree  to  be  amended 
was  the  decree  of  the  22nd  June,  1878,  of  the  former  Subordinate  Judge 
of  Aligarh,  or  the  decree  of  this  Court  of  the  8th  February,  1882.  If  the 
decree  to  be  amended  is  the  decree  of  this  Court  of  the  8th  February,  1882, 
it  could  not,  I  think,  be  contended  that  the  Subordinate  Judge  could  have 
had  any  jurisdiction  to  amend  or  interfere  with  the  decree  of  this  Court, 
which  is  the  decree  of  the  Court  of  appeal.  Similarly,  if  the  decree  to  be 
amended  was  the  decree  of  this  Court,  I  fail  to  see  what  object  could  have 
been  attained  by  amending  or  what  jurisdiction  the  Subordinate  Judge  had 
to  amend  the  decree  of  the  Court  below,  after  that  decree  had  been  affirmed 
by  a  decree  of  this  Court.  The  question  as  toSwhiah  of  these  decrees  was 
the  decree  to  be  amended,  if  any  amendment  could  have  been  made,  must, 
in  my  opinion,  depend  on  the  further  question  as  to  whether  the  decree  of 
an  appellate  Court  affirming  the  decree  of  a  Court  below,  is  the  decree  to 
be  amended,  or  whether  in  such  case  the  decree  to  be  amended  is  the 
[272]  decree  of  the  Court  below.  This  latter  question  is  decided  by  the 
judgment  cf  a  Full  Bench  of  this  Court  in  Shorat  Singh  v.  Bridgman  (1), 
where  it  was  decided  that  "  the  appellate  decree  is  the  final  decree  and 
tbe  only  decree  capable  of  being  executed  after  it  has  been  passed,  whether 
tbe  same  reverses,  modifies  or  confirms  the  decree  of  the  Court  from 
which  the  appeal  was  made.''  The  facts  of  tbe  case  before  the  Full 
Bench  and  the  question  submitted  for  the  opinion  of  the  Full  Bench 
show  that  by  "the  appellate  decree"  the  Full  Bench  meant  tbe  ultimate 
decree,  aa  in  that  case  the  decree  of  this  Court,  and  not  the  decree  of  the 
Court  below  which  had  been  given  by  the  Subordinate  Judge  of  Gorakhpur 
in  the  appeal  from  the  decree  of  the  Munsif  of  Bansi.  The  judgment  of 
the  Full  Bench  in  that  case  has  been  to  some  extent  open  to  misconception 
by  reason  of  a  clerical  error,  by  which  the  word  "not"  in  the  last  line  but 
one  of  the  reported  judgment  was  allowed  to  remain.  The  insertion  of 
the  word  "  not  "  must  have  been  due  to  a  clerical  error.  That  word 
being  omitted,  the  judgment  is  clear  and  consistent,  and  is,  in  my 
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1888        opinion,  right  in  law.     It  has  been  contended  that  that   judgment  is  at 

Auo,  Hi     variance  with  the  judgment  of  the  Privy  Council  in  Kristokinkur  Boy  v. 

—        Raja  Burrodacaunt  Roy  (1).     I  do  noG  so  read   the  judgment  of  their 

FOLL       Lordships  of  the  Privy  Council.     A't  page  492  their  Lordships  say,    "Ic  is 

BENCH,     clear  that,  under  that  Code,  whatever  decree  is  executed,  is  to  be  executed 

by  the  lower  Court,   in  which  the  record  remains,  or  to  whioh  it  is  to^be 

11  A.  267     returned.     But  sg.  363,  361  and  362,  which  prescribe  the  form  of  the 

decree  of  the   Appellate  Court,  direct  a  copy  of  it  to  be   entered  on  the 

9  A.W.N.    regi8ter,  and  treat  that  decree  as  a  decree  to  be  executed,  seam  to  exclude 

(1889)  53=   j;hQ  n0fcion  that  it  is  a  mere  direction  to  che  lower  Oourt  to  pass  and 

18  Ind.  J°r' execute  a  certain  decree." 

127.  The  sections  referred  to  by  their  Lordships  correspond  with  ss.  579, 

581  and  583  of  the  present  Code  of  Civil  Procedure.  Again,  their  Lord- 
ships say  at  page  492,  in  reference  to  decrees  of  affirmance.  "Their 
Lordships  may  further  suggest  that  in  all  cases  ic  may  be  expedient 
expressly  to  embody  in  the  decree  of  affirmance  so  much  [273]  of  the  decree 
below  as  it  is  intended  to  affirm,  and  thus  avoid  the  necessity  of  a 
reference  to  the  superseded  decree,"  clearly  indicating  chat  in  their 
Lordships'  opinion  a  decree  affirmed  on  appeal  is  superseded  by  the  decree 
of  affirmance.  I  fail  to  see  how  a  decree  which  had  been  superseded  can 
be  executed.  Even  apart  from  authority,  it  apoears  to  me  that  the  decree 
to  be  executed  is  the  decree  of  the  appellate  Court,  whether  that  decree 
reverses,  modifies  or  affirms  a  decree  below.  By  s.  235  of  the  Code  the 
application  for  execution  of  a  decree  of  a  Court  of  first  instance  must, 
amongst  other  particulars,  contain  the  following : — 

"  (c)  The  date  of  the  decree  ; 

"  (a)  Whether  any  appeal  has  been  preferred  from  the  decree, 

"  (g)  The  amount  of  the  debt  or  compensation  with  the  interest,  if 
any,  due  upon  the  decree,  or  other  relief  granted  thereby : 

(h)  The  amount  of  costs,  if  any,  awarded." 

Some  of  these  particulars  in  an  application  njade  to  the  Court  which 
first  passed  the  decree  would  apply  only  to  the  decree  of  that  Court  and 
not  to  the  decree  of  the  appellate  Court,  and  the  particular  (d)  "  wheoher 
any  appeal  has  been  preferred  from  the  decree,"  presupposes  that  if  any 
appeal  had  been  preferred,  it  had  not  been  determined. 

S.  579  of  the^ode  amongst  other  things  grants  that  the  decree  of  an 
appellate  Court  "  shall  specify  clearly  the  relief  granted  or  other  deter- 
mination of  the  appeal,"  and  further  enacts  that  the  decree  shall  also 
state  the  amount  of  costs  incurred  in  the  appeal,  and  by  what  parties  and 
in  what  proportion  such  coats  and  the  costs  in  the  suit  are  to  be  paid," 
That  section  relates  to  decrees  in  first  appeals,  and  is  by  s.  587  made 
applicable  to  decrees  in  second  appeals. 

It  is  clear  from  s.  579  that  in  any  case  the  decree  to  be  executed 
not  only  for  the  coats  of  the  appeal,  but  for  the  costs  of  the  suit  is  the 
decree  of  the  appellate  Court  and  of  that  Court  only.  In  my  opinion  the 
effect  of  s.  579  of  the  Code  is  to  cause  the  decree  of  the  [274]  appellate 
Court  to  supersede  the  decree  of  the  Court  below  even  when  the  decree  of 
the  appellate  Court  is  one  which  merely  affirms  that  decree  below  and 
does  not  reverse  it  or  modify  it.  In  my  opinion  the  only  decree  that  can 
be  amended  is  the  decree  to  be  executed,  and  the  decree  to  be  executed  is 
the  decree  of  the  appellate  Oourt,  and  not  the  decree  of  the  Court  below. 
To  take  a  case  which  might  arise  if  we  were  to  hold  otherwise ;  assume. 

(1)  14  M.I. A.  465. 
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that  a  decree  of  a  Court  of  first  instance  is  not  in  conformity  with  the  judg-       1888 
ment  of  that  Court,  but  such  decree  has  on  appeal  been  affirmed  in  general     AUG.  11. 
terms  or  by  specifically  complying  with  the  provisions  of  s.  579.  If  in  such 
case  the  Court  of  first  instance  were  to   alter  its  decree  which  had  been       FULL 
already  affirmed  on  appeal  by  bringing  it  into  accordance  with  its  judgment     BENCH, 
the  result  would  be  that  the  decree  so   amended   would  not  be  the  decree 
which  had  been  affirmed  on  appeal,  and  might  be  a  decree  absolutely  at  vari-    **  *•  26 
ance  with  the  decree  which  the  appellate  Court  had  made  and  had  decided      («•».)  = 
was  the  decree  which  the  successful  party  on  appeal  was  entitled  to,     If  a    "  A.W.N. 
decree  in  a  case  like  this  can  be  amended,  it  must,  in  my  opinion,   be  for   ^889)  55 
the  appellate  Court,  which  can  say  what  was  the  decree  which  it  intended  ™  *n<*§  "U 
to  make  by  affirmance  or  otherwise,  and  not  for   the   subordinate  Court,         *27- 
to  amend  the  decree  of  the  appellate  Court.    It  would,  as  it  appears  to  me, 
be  useless  to  amend  the  decree  of  the  Court  below,  which  was  superseded, 
by  the  decree  in   appeal.     As  this  application  under  s.  622  relates  to  the 
order  of  the  Court  below  and  is  not  an  application  to  this  Court  to  amend 
the  decree  of  this  Court  of  the   8th    February,    1882,    it  is   not,    I    think, 
necessary    to  express  any    opinion    as   to   the  judgment   of  Straight  and 
Tyrrerll,  JJ.,  of  the  16th  August,  1883,  or  as  to  the  effect  of  the  order  of 
Oldfield,   J.,  of  the  8th    May,  1884.     As  I   am   cleraly  of   opinion  for  the 
reasons  which  I  have  stated  that  the  Subordinate  Judge  had  no  jurisdic- 
tion to  make  the  order  to  which  this  application  refers,  it  is  not,  I  think, 
necessary  to  express  any  opinion  as  to  the  article  of  the   Limitation    Act 
which  may  govern   such  applications,  or    to  express  any  opinion  as  to 
whether  a  Judge  who  was   no  party  to  the  making  of    a  'decree  could 
amend  such  decree  in  the  manner  desired  by  the  decree-holders   in   this 
case. 

[275]  In  my  opinion  this  application  should  be  allowed  and  the  order 
below  set  aside.  Under  the  circumstances  of  this  case  I  think  each  party 
should  bear  their  own  costs  here  and  below. 

STRAIGHT,  J. — I  am  of  the  same  opinion. 

In  the  view  I  take  of  this  reference,  after  having  heard  the  arguments 
on  both  sides,  the  determination  of  it  and  the  case  turns  upon  the  single 
question,  whether  the  Subordinate  Judge  had  jurisdiction  to  make  the 
order  of  the  20th  July,  1885.  If  he  had,  then  the  application  to  this  Court 
under  s.  622  of  the  Code  was  rightly  preferred,  and  the  other  points 
arising,  upon  which  revision  is  sought,  must  be  considered  and  decided  ; 
if  he  had  not,  then  there  is  obviously  an  end  of  the  matter.  It  seems  to 
me  chat  the  Full  Bench  ruling  of  this  Court  in  Shohrat  Singh  v.Bridgman  (1) 
practically  concludes  that  question.  It  was  there  held  that  "  the  decree 
of  the  Court  of  last  instance  is  the  only  decree  susceptible  of  execution, 
and  that  when  the  decree  of  the  lower  Court  with  all  its  specifications  is 
simply  affirmed  by  and  adopted  in  the  decree  of  the  last  appellate  Court, 
it- would  then  be  open  to  the  Court  executing  such  last  decree  to  refer  to 
the  decree  of  the  lower  Court  for  information  as  to  its  particular  contents. 
But  no  question  of  the  correctness  of  the  contents  could  be  entertained 
or  given  effect  to  by  the  executing  Court.  Objections  to  the  decree 
of  the  lower  Court  which  has  become  that  of  the  last  appellate 
Court  could  be  attended  to  by  the  latter  Court  alone."  This  is 
w,hat  appears  from  the  body  of  the  judgment,  and  it  is  clear  that 
the  head-note  to  the  case  is  erroneous,  though  this  is  probably  due  to  the 
presence  -of  the  word  "  not"  in  the  last  sentence  of  the  judgment,  which 

(1)4  A.  376. 
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1888       uP°n  tn0  *aoe  °*  ^  *8  a  ml'stake»  as  fcne  context  with  which  it  is  irreconcile- 
AUG.  11      aole  plainly  shows.    That  this  is  so  is  placed  beyond  doubt  by  a  subsequent 

—   '     judgment  of  Tyrrell,  J.,  who  wrote  the  Full  Bench  judgment,  and  myself 

FULL      also  a  party  to  it,  in  Behari  Lai  v.  Khub  Chand  (1),  where  we  held  that  the 

BENCH      Court  executing  an  appellate  decree  might  execute  it  for   the  costs  of  the 

'     original  Court,  looking  to  the  decree  of  that  Court  to  ascertain  the  amount 

11  1.  267    thereof,  and  Oldfield,  J.,  expressed    himself  to  the  same  effect  in  another 

(P.B.)=     case  [276]  Gobardhan  Das  v.  Gopal  Ram  (2)  though,  in  my  opinion,  while 

9  A.W.N.    rightly  interpreting  the  meaning  of  the  Full  Bench  ruling,   he  misapplied 

(1889)  55=   it.     The  question  therefore  which  is  before  us  seems    to    me  to  be  settled 

IS  Ind.  Jur.  by  tbe  Full  Bench  ruling,    and  if  on  no    other   principle  than  that  of 

427.        stare  decisis  we  ought,  in  my  opinion,  not  to   reconsider  it.     But  I  desire 
to  add  that,  according   to  my  view,  that   decision  is  not  only  a  perfectly 
sound  one,  but  upon  grounds   of  simplicity  and  convenience  of  procedure 
is  unassailable.  Much  stress  was  laid  in  the  course  of  the  argument  for  the 
respondents  on  the  judgment  of  their  Lordships  of  the  Privy  Council  (3). 
It  is   to  be   observed  that  the  real  point  then    arising  for  determination 
was,  whether,  under  the  limitation  law  then  in  force,  namely,  Act  XIV  of 
1859,  a  period  of  three  or  twelve  years  was  applicable  to  the  execution  of  a 
decree  passed  by  the  High  Court  in  appeal  from  a  District  Court,  and  it  was 
held  in  accordance  with  a  Full  Bench  ruling  of  the  Calcutta  Court  reported 
in  the  16th   volume  of  Sutherland's  Weekly    Eeporter   thac   three  years 
was  the  period.     No    doubt  their  Lordships  do  make  some  remarks  with 
regard  to  a  part   of  that  decision  of   tbe  Full  Bench,    which  held  that  the 
decree  of  a  District   Court   affirmed  on    appeal  by  a  High  Court  becomes 
the  decree  of  a  High  Court ;  but  with  profound  respect  it  seems  to  ma  that 
they  can  only    be  regarded  as   obiter,  and   though  I   concur   in  the  inter- 
pretation placed  upon  them  by  the  learned  Chief  Justice  and  not  that  of 
my   brother   Mabmood,    they    can,  in  my    opinion,  have  no  bearing  on 
questions  arising  in  reference  to  the  existing  limitation  law,  which  expressly 
provides  that  where  an  appeal  has  been  preferred,  time  runs  from  the  dace 
of  the  final  decree  or  order  of  the   appellate  Court,  or  to  the  present  Code, 
by  which  the  procedure  of  the  Courts  is  now  governed.    By  s.  579  of  Act 
XIV    of  1882  it   is    declared     what  a  decree  in    appeal   shall  contain, 
by  s.  581  such   decree   along    with   the  judgment  is  to  be  sent  to  the 
Court  which    passed  the   decree  appealed    against,  and  by  s.   583  it   is 
specifically  provided    that   a   party    desiring    to  obtain    execution  of  an 
appellate  decree  shall  apply  to    tbe  Court  which  passed  the  decree  appeal- 
ed against,   and  "  such  Court  shall  proceed  to  execute  the  decree  passed 
[277]   in  appeal   according  to  the  rules   hereinbefore  prescribed  for  the 
execution    of   decree   in   suits."     In   this  connection  I  may  conveniently 
refer  to  the  judgment  of  a  Division  Bench  of  the  Calcutta  Court  Noor  Ali 
Chcwdhari  v.  Koni  Meah  (4).    It  may  also  be  noted  that  the  provisions  of 
the  Code  relating  to  appellate  decrees  are  much  the  same  as  those  which 
in  Chapter  XLV  deal  with  the  orders  of  Her  Majesty  in  Council,  as  to  which 
there   can  be  no   doubt   that  it  is  Her  Majesty's   order  and  nothing  else 
which    the   Courts   in    India  have  to  execute,   and  so  a  Full  Bench  of  the 
Calcutta  Court  has   specifically  said  in  Luchmun  Persad  Singh  v.Kishun 
Persad  Singh  (5).     For  these  reasons  not   only  do  I  think  the  [Full  Bench 
ruling  of  this  Court,  Shohrat  Singh  v.  Bridgman  (6),  binds  us,  but  that  it 
is  perfectly  good  law.     Applied  to  the  facts  of  the  present  case,  the  matter 

!i!  ?0AA48;  (2>  7  A-  366'  <3)  14  M.  I.  A.  465. 

(4)  13  C.  18.  (6)  8  C.  218.  (6)  4  A.  376. 
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therefore  stands  thus,    that  the  judgment  and  decree  of  Stuart,  C.J.,  and       1888 
Oldfield,    J.,  of   the   8th  February,    1882,  by  adopting  the  judgment  and     AUG  11. 

decree  of  the  Subordinate  Judge,  superseded  such  judgment  and  decree,  and 

that  it  was   the  decree  of  this  Court  only  that  was  capable   of   execution,       FULL 
assisted  so  far  as  was  necessary  for  that  purpose  by  reference  to  the  Sub-     BENCH, 
ordinate  Judge's  decree  which  it  incorporated.    It  follows  therefore  that  the 
Court  and  the  only  Court  to  which  application  could  be  made  under  s.  206  of  * 
the  Civil  Procedure   Code   was    this    Court,    and  that   whatever  may  be      ^>B- 
the  correctness  or  the  effect  of  the  order  of  Oldfield,  J.,   on  the   applica-     9  A-W.N. 
tion    of  the  6th  March,    1884,   about   which  I    express  no  opinion,  such   f1889)  3S 
application    was   rightly    made   to   him    and    he  alone   had   jurisdiction^  In<*'  <*nr 
to  deal  with  the  matter.     I  regret  that  this  view   should     be    at  variance 
with  that  expressed  by  my  brother  Mahmood  in  Bam  Saran  v.  Persidhar 
Rai  (1),    but  it   seems  to  me  to   be  the  necessary   consequence  of  the 
Full  Bench  ruling  of  this   Court,  and  is  in  accordance  with    the  opinion 
expressed  by  Couch,  C.J.,  no  doubt  when  Act  VIII  of  1859  was  in  force, 
in  Onraet  v.  Sankar  Dutt  Singh  (2),  and  of  my  brother  Mahmood  himself 
at  one  time  in   Tarsi  Ram  v.  Man  Sinqh   (3).     The  onlv  other    [278] 
authority  to  the  contrary  is  a  ruling  of  Collins,  C.  J.,  and  Muthusami  Ayyar, 
J.,  in    Sundara  v.  Subbanna  (4)  but   as  no    reasons    are   given  for   that 
decision,    and  as  no  argument  was    addressed  to    those  learned  Judges  in 
support  of  the  Munsif's  order  in  that  case,  I  am  unable  to  accept  it  as  a  safe 
guide.     I  am  of  opinion  that  the  preliminary  objection   of    the   petitioner 
for  revision  to  the  jurisdiction  of  the  Subordinate  Judge  to  make  the  order 
of  the  20th  July,  1885,  must  prevail,  and  that  this  petition  being  allowed, 
such  order  must  be  set  aside.     Looking,  however,  to  all  the  circumstances, 
,1   think  the  parties  should  pay  their  own  costs  in  all  Courts. 

MAHMOOD,  J. — The  facts  of  the  case  and  the  points  of  law  which 
arise  from  those  facts  are  so  cloarly  stated  in  the  order  of  reference  that 
I  need  not  reoeat  them,  and  I  shall  express  my  views  upon  the  nointss  of 
law  in  the  order  in  which  they  have  been  stated.  But  before  doing  so,  I 
may  premise  that  the  Full  Bench  rulings  of  this  Court  in  Surta  v.  Ganga  (5) 
and  Raghunath  Das  v.  Rajkumar  (6),  which  approved  of  my  judgments 
in  those  same  cases  (7),  when  they  were  disposed  of  by  Mr.  Justice 
Oldfield  and  myself  in  two  dissentient  judgments,  leave  no  doubt  that  the 
order  of  the  learned  Subordir.  ate  Judge,  dated  20th  July,  1885,  having 
been  passed  for  amending  a  decree  under  s.  206  of  the  Code  of  Civil 
Procedure,  amounts  to  a  separate  adjudication  and  as  such  might  be  made 
the  subject  of  revision  under  s.  622  of  the  Code  of  Civil  Procedure. 

This  being  so,  the  first  question  referred  to  the  Full  Bench  is,  "  when 
the  decree  of  a  Subordinate  Court  has  been  confirmed  or  modified  in 
appeal,  what  Court  has  jurisdiction  to  entertain  an  application  for  amend- 
ment under  s.  206  of  the  Civil  Procedure  Code?" 

In  considering  the  question  I  cannot  help  feeling  that  the  first  step  of 
reasoning  is  the  rule  unanimously  laid  down  by  a  Full  Bench  of  this  Court 
in  Shohrat  Singh  V.  Bridgman  (8).  The  head-note  [279]  of  that  ruling, 
as  appears  in  the  report  of  the  case,  represents  that  this  Court  unanimously 
held  'that  the  decree  of  the  Court  of  last  instance  is  the  only  decree 
susceptible  of  execution,  and  the  specification  of  the  decrees  of  the  lower 
Court  or  Courts  as  such  many  not  be  referred  to  and  applied  by  the  Court 


(2)  5  B.L.R.  A.  p.  60,  (3)  S  A.  492  =  6  A.W.N.  (1886).  156. 

(4)  9  M.  354.  (5)  7  A.  875.  (6)  7  A.  876.         (7)  7  A.  276,  411. 

(8)  4  A.  376. 
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1888        executing  such  decree."     This  head-note  is  a  reproduction  verbatim  of  the 

AUG  11.     I*3'  fQDtence  of  my  brother  Tyrrell's  judgment  in  that  case  which  the  rest 

of  the  Court  adopted.     It  was  principally  in  consequence  of  the  existence 

FULL       of  the  word  "  not  "  in    that  sentence  that  in  delivering   my  judgment  in 

BENCH.     Gobardhan  Dass  v.  Gopal  Ram  (l)  I  stated  that  I  had  on  several  occasions 

sitting  as  a  Judge   in  Oudh  declined  to  follow    that  ruling.     But  in  the 

11  A.  267    course  of  bearing  this  case,  the  learned  Chief  Justice,  having   sent  for  the 
(F.B.)  =      original  record  of  the  judgment,  has  come  to  the  conclusion  that  the  word 
9  AWN.     "  not  "  which  occurs  in  the  last   sentence  of  the  judgment,    was  due  to  a 
(1889'  55=    lapsus  calami,  because  it  would  render  the  sentence  inconsistent  with  an 
13  Ind.  Jur.  earii8r  passage  in  the   eame   judgment.     In  this  view  I  understand  my 
*27-        brother  Straight,  who  was  a  party  to  the  Full  Bench  ruling,  concurs  ;  and 
I  am  also  very  glad  to  adopt   the  same  explanation    because  it  materially 
reduces  the  rigour  of  the  ruling  as  represented  in  the  head-note.  .Reading 
the  ruling  then,  omitting  the  word  "not,"  I  understand  it  to   hold  "  that 
the  decree  of  the  Court  of  last  instance  is  the  only  decrea  susceptible  of 
execution,  and  that  the  specifications  of  the  decrees  of  the  lower  Court  or 
Courts  as  such  may  be  referred  to  and  applied  by  the  Court  executing  the 
decree."     The  interpretation  of  the  Full    Bench   ruling  is  in  full  accord 
with  the  explanation  of  that  judgment  by  Oldfield,  J.,  in  Gobardhan  Das  v. 
Gopal  Ram  (1),  where  that  learned  Judge  distinctly   stated  that  the  Full 
Bench  ruling  was  not  intended  to  go  beyond  the  ruling  of  their  Lordships 
of  the  Privy  Council  in  Kristokink'ir  Roy  v.  Raja  Burrodacaunt  Roy  (2).   I 
had  in  that   case  the    honour  of    being    associated  with   Oldfield,    J.,  and 
willingly  concurred  in  his  explanation,  because  it  went  the  length  of  per- 
mitting, what  was  actually  done  in  that  case,  namely,  that   when  the  first 
Court's  decree  had  been  simoly  affirmed  by  the  High  Court  as  the  Court 
of   last  instance,   the  [280]    decree-holder  was  allowed    to    execute  the' 
decree  of  the  Court  of  first  instance,  which  decree  had  in  no  manner  been 
altered  either  by  the  lower  appellate  Court  or  by  this  Court. 

I  have  no  desire  to  re-open  the  question  settled  by  the  Full  Bench 
ruling  in  Shohrat  Singh  v.  Bridgman  (3)  as  now  explained.  Nor  do  I  think 
it  necessary,  for  the  purposes  of  this  case,  to  enter  into  the  broad  ques- 
tion, bow  far  the  Full  Bench  ruling  would  affect  the  question  of  amend- 
ment of  a  decree  which  has  been  either  reversed  or  modified  by  a  Court  of 
apceal.  In  this  case  the  decree  of  the  Subordinate  Judge  was  simply 
affirmed  by  this  Court,  and  the  question  as  to  the  power  of  amendment  is 
therefore  limited  to  the  case  of  a  decree  which  has  been  affirmed. 

Dealing  with  the  question  in  this  strictly  limited  form,  I  am  of  opi- 
nion that  the  rule  laid  down  by  Oldfield,  J.,  in  Gobardhan  Das  v.  Gopal 
Ram  (1)  with  my  concurrence  represents  the  correct  view  of  the 
law.  That  view  is  in  full  accord  with  the  observations  made  by  the 
Lords  of  the  Privy  Council  in  Kristokinkur  Roy  v.  Rajah  Burrodacaunt 
Roy  (2).  Those  observations  may  be  quoted  by  me  here  because  I 
shall  presently  rely  upon  them  for  the  view  of  the  law  which  I  have 
taken  in  this  case.  Their  Lordships,  after  referring  to  the  state  of  the 
case-law  as  represented  by  Chowdhry  Wahid  Ali  v.  Mullick  Inayat 
AH  (4),  Arunachella  Thudayan  v.  Veludayan  (5).  and  a  Full  Bench  ruling  of 
the  Calcutta  High  Court  in  Ram  Charan  Bysak  v.  Lakhi  Kant  Bannik(Q), 
went  on  to  say  : — "  The  function  of  an  appellate  Court  is  to  determine 
what  decree  the  Court  below  ought  to  have  made.  It  may  affirm,  reverse 

(1)  7  A.  366,  p.  370.  (2)  14  M.I.A.  465.  (3)  4  A.  376. 

(4)  6  B.L.B.  52.  (5)  5  M.H.C.B.  315.  (6)  7  B.L.R.  701. 

606 


YI]  M.   SULAIMAN   KHAN  V.  M.   YAB  KHAN  11  All.  282 

or  vary  the  decree  under  appeal.     In   the  first  case,  it  leaves  the  original       1888 
decree  standing,  superadding,  it  may  be,  an  order  for  the  payment  of  the     AUG.  u. 
cosfcs  of  the  appeal,  or  for  the  interest  on    the  amount  originally  decreed. 
ID  the  other  two  cases  it  substitutes    other    relief  for  the  relief  originally       FULL 
given.  In  all  these  cases  the  decree  of  the  appellate  Court  may  be  regarded     BENCH. 

either  as  a  direction  to  the  lower  Court    to  make  and  execute  a  decree  of        

its  own  accordingly,  or  as  an  independent    decree,  [281]  whether  it  is  to     " 

be  executed  bv  the  appellate  Court  or  by  the  lower  Court.     In  the  latter      (F-B-)" 

case  a   further   question  arises,  namely,  whether  the   original  decree,  if    9  *->«-K' 

wholly  affirmed,  (or  so  much  of  it  as  has    been  affirmed,  if  it  has  been   * 

partially  affirmed),  is  to  be  treated  as  merged  or  incorporated  in  the  decree  18  Ic  i§  Jnr* 

of  the  appellate  Court  as  the  sole  decree  capable  of  execution,  or  whether        *^f 

both  decrees  should  be  treated  as  standing,  execution  being  had  on  each  in 

respect,  of  what  is  enjoined  by  the  one,  and  not  expressly  enjoined  by  the 

other." 

Having  thus  explained  the  general  principles  applicable  to  such  ques- 
tions, their  Lordships  referred  to  the  law  and  practice  of  English  tribunals, 
and  then,  after  considering  the  provisions  of  the  old  Code  of  Civil  Procedure 
(Act  VIII  of  1859)  and  referring  to  the  effect  of  the  Calcutta  and  Madras 
rulings,  made  the  following  observations  : — 

"If  the  question  were  res  integra,  their  Lordships  would  incline  to  the 
view  taken  by  the  Judges  of  the  High  Court  in  the  present  case,  namely, 
that  the  execution  ought  to  proceed  on  a  decree  of  which  the  mandatory  part 
expressly  declares  the  right  sought  to  be  enforced.  Considering,  however, 
that  for  the  reasons  already  given,  the  question  is  not  of  much  practical 
importance,  their  Lordships  will  not  express  dissent  from  the  rulings  of  the 
Madras  Court,  and  of  the  Full  Bench  of  the  Bengal  Court,  further  than 
by  saying,  that  there  may  be  cases  in  which  the  appellate  Court,  particu- 
larly on  special  appeal,  might  see  good  reasons  to  limit  its  decision  to  a 
simple  dimissal  of  the  appeal,  and  to  abstain  from  confirming  a  decree 
erroneous  or  questionable,  yet  not  open  to  examination  by  reason  of  the 
special  and  limited  nature  of  the  appeal.  Their  Lordships  may  further 
surest  that  in  all  cases  it  may  be  expedient  expressly  to  embody  in  a 
decree  of  affirmance  so  much  of  the  decree  below  as  it  is  intended  to  affirm, 
and  thus  avoid  the  necessity  of  a  reference  to  the  superseded  decree." 

Now,  in  the  first  place,  I  am  of  opinion  that  the  passages  which  I 
have  quoted  from  the  judgment  of  the  Lords  of  the  Privy  Council  are  not 
to  be  regarded  as  mere  obiter  dicta,  because  those  passages  [282]  form  an 
essential  part  of  the  ratio  decidendi  upon  which  their  Lordships'  judgment 
proceeded.  In  the  second  place,  I  hold  that  their  effect  is  to  modify  the 
views  expressed  by  Mitfcer,  J.,  in  the  Calcutta  Full  Bench  case,  and  by 
Scotland,  C.  J.,  in  the  Madras  case,  both  of  which  have  already  been  cited. 
In  the  third  place,  their  Lordships  drew  a  clear  distinction  between  a 
decree  which  has  simply  been  affirmed  in  appeal  and  a  decree  which  has 
either  been  reversed  or  modified  by  the  appellate  Court. 

Such  distinction  is  to  my  mind  clearly  borne  out  by  clause  (i)  of 
s.574,  which,  whilst  requiring  that  the  judgment  of  the  appellateCourt  should 
specify  "  the  relief  to  which  the  appellant  is  entitled,"  limits  the  direction 
to  cases  in  which  "  the  decree  appealed  against  is  reversed  or  varied,"  and 
say  nothing  as  to  cases  in  which  the  appellate  Court  simply  affirms  the 
lower  Court's  decree.  The  same  distinction  is  apparent  from  the  second 
paragraph  of  s.  579,  which  directs  that  the  appellate  decree  "  shall  specify 
clearly  the  relief  granted  or  other  determination  of  the  appeal,"  but  says 
nothing  as  to  cases  in  which  no  relief  is  granted  to  the  appellant  by  such 
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1888        appellate  decree,  and  the  only  "determination  "  of  the  appeal  amounts   to 
11      saying  tbat   the  appeal   should  never  have  been    preferred.     The  section 

1_  '     certainly  does  not  require  that  in  such  cases  the  appellate   decree   should 

FULL       supersede  the  first  Court's  decree  so  as  to  render  that  decree  ineffective 
BENCH      'or  purposes  of  execution.     On  the  contray,  the  provisions  of  s.  583,  which 

relate  to  the  execution  of  the  decrees  of  the  appellate  Court,  distincly  imply 

11  A.  287     that  the  appellate  Court's  decree,  when  it  simply  affirms  the  first   Court's 
(F.B.)=      decree,  is  to  be  distinguished  from  cases  in  which  the  first  Court's  decree  has 
9  A.W.N.     been  interfered  with.     I  say  this,  because  the   section  limits  the  execution 
(1889j  85=    of  the  appellate  Court's  decree  to  cases  in  which  a  party  is  "entitled  to  any 
18  Ind.  Jar.  benefit  byway  of  restitution  or  otherwise  under  a  decree  passed  in  appeal." 
*27,         It   follows   that  where,  as  in  this  case,  the   original   decree    was    simply 
affirmed  even  without  any  order  as  to  costs  of  the  appeal  which  was  dis- 
missed, s.  583  of  the  Code  would  have  no  application,  because  no  question 
of  restitution  or  any  other  benefit  would  arise  out  of  the  appellate  Court's 
decree, [283]  and  the  mandatory  part  of  the  original  decree  which  has  not 
been  interfered  with  at  all,  would  stand,  though  the  fact  of  the  ineffective 
appeal  would  have  to  be  mentioned  as  required  by  clause    (d]    of  s.  235 
of  the  Code  of  Civil  Procedure.     In  such  cases,  at  least,  the  dictum  of  the 
Lords  of  the  Privy  Council  which  I  have  quoted  would  apply,  because  DO 
use  their  Lordships'  words,  "  the  question  is  not  of  much  practical  impor- 
tance,"   by   which  sentence  I  understand  that,  in  such  a  case  as  this,  it 
does  not  matter  very  much  whether  the  original  decree  or  the  decree  of 
the  appellate  Court  is  put  into  execution,  so  long  as  the  decree  which  con- 
tains the  mandatory  order  granting  the  relief  is  the  decree  which  is  sought 
to  be  enforced,  whether  as  a  decree  in  itself  or  as  a  decree  incorporated  in 
the  appellate  Court's  decree  of  affirmance. 

The  matter  therefore  stands  thus  :  that  according  to  the  Privy  Council 
ruling,  as  also  the  Full  Bench  ruling  of  this  Court  as  explained  by  Oldfield, 
J.,  in  the  case  of  Gobardhan  Das  and  as  now  understood  by  us,  the  decree 
of  the  first  Court  when  affirmed  by  the  appellate  Court's  decree  may  ba 
referred  to  in  executing  the  appellate  decree. 

In  the  present  case  the  first  Court's  decree  was  passed  on  the  22nd 
June,  1878,  and  it  was  simply  confirmed  in  appeal  by  Stuart;,  C.J.,  and 
Oldfield,  J.,  on  the  8th  February,  1882,  there  being  then  no  objection  that 
the  first  Court's  decree  was  incapable  of  execution  by  reason  of  its 
omitting  to  specify  the  shares  or  tba  mauzas  decreed  in  favour  of  the 
plaintiffs.  The  objection  that  the  decree  was  incapable  of  execution  was 
taken  for  the  first  time  when  the  decree  was  sought  to  be  executed,  and 
those  objections  having  been  disallowed  by  the  first  Court,  my  brethren 
Straight  and  Tyrrell,  on  the  16th  August,  1883,  held  in  appeal  that  the 
decree  was  incapable  of  execution  by  reason  of  the  want  of  specification 
above  mentioned.  The  case  is  reported  at  page  30  of  the  Indian  Law 
Reports,  vol.(6,  Allahabad  series,  and  the  judgment  in  that  case  ends  by 
saying  that  "  the  proper  and  only  course  open  to  the  decree-holders  was 
to  procure  the  remedy  of  these  defects  according  to  law.  " 

[284]  The  decree- holders  accordingly  made  an  application  to  this 
Court  on  the  6th  March,  1884,  praying  that  this  Court's  decree  of  affirm- 
ance, dated  the  8th  February,  1882,  might  be  so  amended,  under  s.  206  of 
the  Code  of  Civil  Procedure,  as  to  render  it  capable  of  execution.  In  other 
words,  the  decree-holders  prayed  that  the  defects  which  were  pointed  out 
by  Straight  and  Tyrrell,  JJ.,  in  their  judgment  of  the  16th  August  1883,  (1) 


(D  6  A.  30,. 
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might  be  remedied,  as  those  learned  Judges   had  suggested.     The  applic-        1888 

ation  was  probably  made  to  this  Court  in  consequence  of  the  Full  Bench     AUG.  11, 

ruling  in  Shohrat  Singh  v.  Bridgman  (1),  for   otherwise  the   application 

would  naturally  have  been  made  to  the  Court  of  first   instance,    since  the      FULL 

decree  of  this  Court  was  simply  a  decree  of  affirmance.     The   application    BENCH. 

camaon  for  hearing  before  Oldfield,  J.,  and  it  was  probably  in  consequence 

of  the  literal  interpretation  which  that   learned  Judge   placed  on   the  Full    **  A-  287 

Bench  ruling  in  Shohrat  Singh's  case  that  he   rejected  the    application  on 

the  18th  May,  1884,  by  simply  saying  "  there   is  no   case  made  out  for     9  *-^N. 

correcting  the  decree  of  this  Court,  which  is  correct."  (1889)  55= 

It  is  not  for  me  to  doubt  the  accuracy  either  of  the  ruling  of  my 
brethren  Straight  and  Tyrrell,  dated  the  16th  August,  1883  (2),  or  of  the  427t 
order  of  Oldfield,  J.,  which  I  have  first  quoted.  Both  these  judgments 
must  be  read  in  the  light  of  the  Full  Bench  ruling  in  the  case  of  Shohrat 
Singh,  and  so  read,  I  confess  I  find  it  difficult  to  reconcile  them.  The  one 
judgment  holds  that  the  decree  was  vague  and  required  amendment ;  the 
other  judgment  says  that  the  decree  needed  no  such  amendment  and  was 
correct. 

It  is  easy  to  conceive  how  these  unfortunate  decree-holders,  finding 
themselves  in  this  predicament  entertained  the  hope  of  obtaining  the 
enforcement  of  the  decree  which  they  had  obtained,  by  resorting  to  a  third 
method.  They  accordingly  went  on  the  6th  February,  1885,  to  the  first 
Court  with  an  application  praying  that  Court  to  render  its  decree  intelligible 
and  capable  of  execution  by  amending"  it  under  the  provisions  of  s.  206  of 
the  Civil  Procedure  Code.  That  Court  granted  the  application  and 
amended  the  [285]  decree  by  its  order  of  the  20th  July,  1885,  which  is 
the  subject  of  this  application  for  revision. 

The  object  of  the  application  for  revision  is  to  render  the  first  Court's 
decree  of  the  22nd  June,  1878,and  this  Court's  decree  of  the  8fch  February, 
1882,  wholly  nugatory  ;  and  it  has  been  contended  that  under  the  circum- 
stances of  this  case,  the  law  requires  us  to  render  futile  the  effects  of  two 
solemn  adjudications  whereby  the  decree-holders  were  decreed  their  shares 
of  inheritance  under  the  Muhammadan  Law  in  ancestral  property. 

Does  the  law  require  us  to  accede  to  such  a  request  ?  As  to  the 
justice  of  the  case  upon  the  merits,  there  is  absolutely  no  doubt,  and  the 
only  question  is,  whether  the  technicalities  of  our  law  are  such  as  constrain 
us  to  accede  to  the  request.  The  learned  Pandit  who  appeared  in  support 
of  this  application  has  frankly  accepted  this  position  in  the  able  argument 
which  he  addressed  to  us,  and  has  reminded  us  of  the  well-known  adage 
that  hard  cases  often  make  bad  law.  I  have  to  consider  whether  the 
justice  of  this  case  does  require  us  to  make  bad  law. 

I  must  confess  at  once  that  I  do  not  regard  the  question  raised  here 
as  intrinsically  difficult,  and  respectfully  say  that  if  any  complications 
and  difficulties  have  arisen,  they  are  due  to  the  unsatisfactory  condition 
of  the  provisions  of  the  last  paragraph  of  s.  206  of  the  Civil  Procedure 
Code  (Act  XIV  of  3882)  and  to  the  orders  which  have  already  been  passed 
in  this  case  by  this  Courb.  Indeed,  this  case  furnishes  a  very  good 
illustration  of  the  complications  and  difficulties  which  I  pointed  out  in 
Tarsi  Ram  v.  Man  Singh  (3)  as  arising  out  of  the  provisions  of  that 
section.  In  making  my  observations  there,  I  went  on  to  say,  "If  a  decree 
has  already  become  the  subject  of  appeal,  I  do  not  think  the  first  Court 

(1)  4  A.  376.  (2)  6  A.  30.  (3)  6  A.  492,  p.  494. 
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1888        should  amenr!  it  under  s.  206  ;  for  the  Full  Bench  of  this  Court  in  Shorat 
AUG  II.      Singh  v.  Bridgman  (1)   has  held  that  the  decree  of  the  appellate  Court  is 

'      the  only  decree  susceptible    of  execution,    and  the   specifications  of  the 

FULL      decrees  of  the  lower  Courts,  as  such,   may  not  be   referred   to  and  applied 
BENCH.      by  fc^e  Court  executing  such  decree." 

[286]  I  have  quoted  this  passage  in  order  to  point  out  that  the  sugges- 

11  A.  267    tion  therein  contained  proceeds  entirely  upon  the  interpretation  of  the  Full 

(F.B.)»     Bench  ruling  as  represented  by  the  head-note  and  the  last  sentence  in  the 

9  A.W  N.    judgment  in  which  the  word  "woZ"  occurs,  which  word  according  to   our 

(1889)  55=  present  interpretation  must  be  omitted,  as  I  have  already   stated.     This 

13  Ind  Jur.   being  so,  it  follows  that  I  should  have  not  given  expression  to  that  dictum 

427.        if  I  had  understood  the  Full  Bench  ruling  at  that    time  in  the  manner  in 

which  it  is  now  interpreted,  and  that  that  dictum  is    no  authority  against 

the  view  which  I  now. hold  on  the'Srst -question  in  the  case. 

I  am  of  opinion  that  when  the  decree  of  a  Subordinate  Court  has 
been  simply  confirmed,  as  in  this  case,  the  Subordinate  Court  continues  to 
have  jurisdiction  to  entertain  an  application  for  amendment  of  its  own 
decree  under  s.  206  of  the  Civil  Procedure  Code.  This  view  is  supported 
by  the  ruling  of  the  Madras  High  Court  in  Sundara  v.  Subbana  (2)  and 
by  the  unreuorted  ruling  of  this  Court  in  Mohan  Lai  v.  Lachmi  Prasad, 
(Misc.  No.  213  of  1886,  decided  on  the  22nd  December,  1886),  in  which 
Oldfield  and  Brodhurst,  JJ.,  after  formulating  the  exact  question  as  to 
the  power  of  amendment  by  the  first  Court  when  the  decree  has  been 
affirmed,  went  on  to  say,  "we  know  of  no  reason  why  the  Court  has  not 
such  a  power"  and  they  concurred  in  following  the  Madras  ruling.  Both 
these  rulings  were  considered  by  me  in  Ram  Saran  v.  Persidhar  Rai  (3) 
and  I  followed  them  for  reasons  which  I  therein  stated,  and  still  adhere 
to.  It  is  clear  from  these  cases  that  tho  Madras  Court,  as  also  this  Court, 
so  far  as  the  case-law  stands,  is  agreed  in  holding  that  a  decree  which 
has  been  affirmed  by  an  appellate  Court  may  be  amended  by  the  Court 
which  passed  the  original  decree.  There  is,  however,  an  old  ruling  of 
Couch,  C.  J.,  and  Kemp,  J.  in  Onraet  v.  Sankar  Dutt  Singh  (4),  where 
Couch,  C.  J.,  as  Chief  Justice  of  the  Calcutta  High  Court,  followed  an 
earlier  ruling  of  his  own  in  Bhanushankar  Gopal  Ramv.  Baghunath  Ram 
Mangal  Ram  (5)  which  was  given  when  he  was  puisne  Judge  of  the  Bombay 
High[287]Court.  The  effect  of  these  two  rulings  is  to  lay  down  the  broad 
rule  that  after  a  decree  has  been  confirmed  on  appeal,  the  subordinate 
Court  has  no  power  of  making  any  alteration  in  it.  I  have  respectfully 
considered  both  these  rulings,  and  I  think,  for  the  purposes  of  this  case, 
it  is  enough  to  say  that  they  were  passed  under  the  old  Civil  Procedure 
Code  (Act  VIII  of  1859)  of  which  s.  189,  which  corresponds  to  s.  206  of 
the  present  Code,  contained  no  such  power  as  to  amendment  of  decrees  as 
the  last  paragraph  of  the  latter  section  contemplates  ;  that  these  rulings 
were  given  before  the  observations  made  by  the  Lords  of  Privy  Council  in 
Kristokinkur  Roy  v.  Rajah  Burr odacaunt  Roy  (6),  and  that,  therefore, 
those  rulings  cannot  govern  the  interpretation  of  the  second  paragraph  of 
s.  206  of  the  present  Code  which  did  not  then  exist  in  the  statute  book 
but  with  which  we  are  concerned  in  this  case.  And  I  may  add,  before 
proceeding  further,  that  not  a  single  ruling  has  been  cited  at  the  Bar  which 
would  contradict  the  view  of  the  second  paragraph  of  s.  206  taken  by 
Collins,  C.  J.,and  Muthusamy  Ayyar,  J.,  in  Madras,  and  by  Oldfield  and 

(1)  4  A.  376.         (2)  9  M.  354.  (8)  10  A.  51.         (4)  5  B.  L.  R.  60.  App. 

(6)  2  B.  H.  C  R.  101  A.  C.  (6)  14  M.I.A.  465. 
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Brodhurst,  JJ.,    and    myself    here  in  the  cases  which    I  have    already        1888 
referred  to.  AUQ  n§ 

Such  then  is  the  state  of  the  case-law  upon  the  subject  of  the  amend- 
ment of  decree  by  the  Court  which    passed  it,  after    such  decree    has       FULL 
been    affirmed  by  a  Court  of   appeal,  and  if  the  matter  rested  entirely     BENCH, 
upon    the    case-law    since     the    enactment    of   the  last    paragraph    of 
s.  206  of  the  Code,  I    should  have    considered  it  unnecessary    to  deal    J1  *•  267 
with    the  subject    any  further.     But    since  serious    doubts  have    been      (F-B.)  = 
suggested  in  the  course  of  the  argument,     I   must  proceed  to  consider     9  A.W.N. 
the  question  more  fully  than  I  did  in  Ram  Saran  v.  Persidhar  Bai  (1)    (1889)  33 
especially  as  that  case  was  disposed  of  by  me   sitting  as  a  single  Judge  13  Ind.  Ju 
and  without  the  advantage  of  conferring   with  any  of  my  brother  Judges.         *27- 

Now,  I  take  it  as  an  undobuted  principle  of  law  that  everything  is  to 
be  taken  as  permissible  unless  there  is  some  prohibition  against  it.  The 
principle  is  of  such  a  comprehensive  nature  that  it  applies  equally  to 
substantive  and  adjective  law,  and  has  been  recognised  [288]  as  one  of  the 
fundamental  principles  of  interpreting  statutes.  It  is,  indeed,  true  that  in 
interpreting  consolidatory  statutes.such  as  the  preamble  of  our  Civil  Proce- 
dure Code  represents  that  enactment  to  be,  we  must  consult  the  statute 
itself  in  order  to  find  authority  or  prohibition. 

If  I  am  right  so  far,  where  is  the  authority  or  prohibition  in  that 
Code  for  holding  that  the  jurisdiction  which  a  Court  passing  a  decree 
undoubtedly  possessed  to  amend  that  decree,  under  the  last  paragraph  of 
s.  206  of  the  Cede,  is  taken  away  from  that  Court  by  the  simple  fact  of  an 
appeal  having  been  preferred  from  that  decree?  Clearly  no  such  express 
provision  exists  in  the  Code.  On  the  contrary,  there  are  indications  in 
the  very  opening  sentence  of  s.  545  of  that  Code  to  show  that  the  mere 
fact  of  an  appeal  having  been  preferred  from  a  decree  shall  be  no  reason 
for  staying  the  execution  of  that  decree.  Let  us  suppose  then,  in  the  first 
place,  that  a  decree  is  amended  before  it  has  been  appealed  from.  In 
such  a  case  I  should  have  no  hesitation  in  holding  that  the  Court  passing 
the  decree  could  amend  the  decree,  for  any  other  view  would  necessitate 
the  conclusion  that  the  last  paragraph  of  s.  206  need  not  have  been  en- 
acted at  all.  Let  us  then,  in  the  next  place,  suppose  a  case  in  which  an 
appeal  has  already  been  preferred  from  the  decree,  but  the  appeal  is  stilt 
pending.  In  such  a  case,  where  is  the  authority  in  the  Code  to  justify 
the  view  that  the  power  and  jurisdiction  to  amend  the  decree  has  come 
to  an  end  by  the  mere  fact  of  the  appeal  having  been  filed  ?  I  am  not 
aware  of  any  provision  of  the  Code  to  warrant  our  holding  that  the  pend- 
ency of  an  appeal  operates  as  extinguishing  the  lower  Court's  power  of 
amending  its  own  decree  under  s.  206  of  the  Code.  No  principle  such  as 
the  doctrine  of  Us  pendens,  would,  of  course,  apply  to  such  a  matter,  for 
the  matter  is  one  of. procedure  and  must  be  governed  by  the  provisions 
of  the  Code. 

Then  comes  the  third  stage,  which  relates  to  the  immediate  question 

before  us,  namely,  whether   there  is  any   authority  in  the  Code  to 

the  conclusion  that  when  a  decree  has  been  affirmed  in   appeal 

limit   the   points   to   cases   in  which  the  decree  has  been  upheld, 

ing  those  in    which  the  decree   has    been    interfered    [289]    with 

the    appellate    Court)    the  Court  of  first  instance  ceases  to  possess 

the     power     of    amending     its    own    decree,  which     power    up    to  the 

Qenc  of  the  disposal  of  the  appeal  it  undoubtedly  possessed.     It  has 

(1)  10  A.  51. 
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1888       been    contended  that    the  Full    Bench    ruling  in  Shohrat    Singh's    case 
11      necessitates  the  conclusion  that  the  power  of  amendment  does  so  come  to 

1    '    an  end.     But  as  that  ruling  has  now  been  explained,  it    permits,  at  least 

FULL       in  oases  where  the  original  decree  is  affirmed  in  appeal,  reference  to  such 
BENCH     decree.     And  if  this  is  so,  it  seems  to  me  that  the  decree  which   requires 

'    reference  is  the  decree  which  would  be  in    accord   with    the   judgment   of 

11  A.  267     which  it  is  the  result,  and  not  a  decree  which  on  the  face  of  it  contains 
(P  B.)=     clerical  or  arithmetical  errors  or  is  obviously  at  variance  with  the  judg- 
9  A.W.N.    ment,  that  is,   contains  such    defects  as  can    be    properly    removed    by 
(1889j  55=    amendment  under  s.  206  of  the  Code. 

13  Ind,  Jar.  It  is  perfectly  true  that'  a  clerical  or  arithmetical  error  or  any  matter 

in  the  decree  at  variance  with  the  judgment  may  be  rectified  by  the  Court 
of  appeal,  but  in  such  a  case  I  should  not  regard  the  decree  of  the  appel- 
late Court  to  be  a  decree  of  simple  affirmance,  but  one  of  modification,  and 
different  considerations,  which  I  do  not  intend  to  discuss  here,  would  be 
applicable.  But  where  the  appellate  decree  simply  affirms  the  original 
decree,  which  decree  may  be  referred  to  in  executing  the  appellate  decree, 
I  see  no  reason  why  such  original  decree  should  not  be  brought  into 
accord  with  the  judgment  of  which  it  is  the  result.  It.  may,  indeed,  be, 
as  has  been  suggested  in  the  course  of  the  argument,  that  the  original 
Court,  by  amending  its  decree,  may  make  that  decree  different  to  what 
was  intended  to  be  upheld  by  the  appellate  Court.  But  such  a  course 
would  be  an  improper  exercise  of  jurisdiction  under  s.  206  of  the  Code, 
and,  as  such,  would  form  a  fit  subject  of  interference  in  revision  by  this 
Court.  In  other  words,  a  clear  remedy  exists  for  an  improper  exer- 
cise of  the  power  of  amending  decree,  and,  it  seems  to  mo  that  there 
is  no  force  in  the  argument  that  because  such  power  may  be  improperly 
exercised  in  some  cases,  therefore,  even  in  cases  where  such  power 
has  been  properly  exercised,  the  amendment  of  the  decree  is  to  be 
dealt  with  as  a  nullity,  although  it  brought  the  [290]  decree  in  full  accord 
with  the  judgment,  and  although  the  amended  decree  represents  the 
proper  decree  which  the  appellate  Court  upheld.  In  such  cases  I  am  of 
opinion  that  the  proper  Court  to  which  an  application  for  amendment 
of  the  decree  under  s.  206  of  the  Civil  Procedure  Code  should  be 
made  is  the  Court  which  passed  the  decree  "  of  which  the  manda- 
tory part  expressly  declares  the  right  sought  to  be  enforced,"  and 
that,  in  a  case  such  as  this,  where  the  original  decree  was  simply  affirmed 
in  appeal,  the  Subordinate  Judge's  Court  had  jurisdiction  to  enertain  the 
application  for  amendment. 

This,  then,  is  my  answer  to  the  first  question  as  propounded  in  the 
order  of  reference,  and  it  may  be  illustrated  by  cases  in  which  an  appeal 
is  dismissed  in  default  or  barred  by  limitation. 

The  second  question,  as  stated  in  that  order,  is,"  What,  if  any,  article 
of  the  Limitation  Act  governs  applications"  for  amendment  of  decrees, 
under  s.  206  of  Civil  Procedure  Code  ?"  This  question  is  the  subject  of 
a  Division  Bench  ruling  of  this  Court  in  Gaya  Prasad  v.  Sikri  Prasad  (1), 
in  which  it  was  held,  for  reasons  which  do  not  appear  in  the  report  of 
the  case,  that  the  general  provisions  of  art.  178  of  the  Limitation  Act  (XV 
of  1877),  prescribing  a  period  of  three  years'  limitation,  applied  to  such 
applications.  In  delivering  my  judgment  in  Raghunath  Das  v.  Baj- 
kumar  (2)  I  expressed  my  dissent  from  that  ruling  by  saying — 

"  The   Limitation   Act  relates  to  the  action  of  parties  but  cot  to  the 

(1)4  A,  33.  (2)  7  A.  276, 
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action  of  the  Court.     If  the  Court  should  be  of  opinion  that  by  reason  of       1888 
any  clerical  or  arithmetical  error,  its  decree  does   not  carry   the  judgment     AUG.  11. 
into  complete  effect,  it  may  take  up  the   decree  and  amend   it  even  after 
three  years  or  more.     Under  the  provisions  of  the  law  as  to    revision,    a      FULL 
decree  cannot  be  revised  if  an  appeal    from  it  is  possible.     By  s.  206,  as  I    BENCH, 
understand  it,  the  Court  has  power  to  amend  its  decree,  even  if  an  appeal 
would   lie  therefrom,  to  this  Court  or  to  their   Lordships  of  the  Privy 
Council,  and  the  time  for  the  appeal  had  expired." 

[291]  Again,  I  expressed  my  dissent  from  that  ruling  in  delivering  /JL^IL1^ 
my  judgment  in  Tarsi  Ram  v.  Man  Singh  (1),  though  in  the  latter  case  . 
my  views  form  part  of  obiter  dicta.  I,  however,  referred  to  the  authority  "  '  ur> 
of  the  principle  on  which  the  rulings  of  the  other  High  Courts  in  Roberts 
v.  Harrison  (2),  Kylasa  Goundan  v.  Ramasami  Ayyan  (3),  and  Vithal 
Janardan  v.  Vithojirav  Putlajirav  (4),  proceed  (5).  I  still  adhere  to  the 
same  opinion,  and  hold  that  a  vast  distinction  exists  between  cases  in 
which  a  Court  of  its  own  motion  takes  any  particular  action  or  is 
enjoined  by  law  to  take  such  action,  and  cases  where  that  Court  possesses 
no  such  power  without  an  application  being  made  by  a  party.  The  reason 
is  that  in  such  cases  it  is,  ex  necessitate  rei,  impossible  to  decide  when  a 
Court  takes  action  of  its  own  accord  and  when  it  acts  on  the  application 
of  a  party.  The  Madras  and  Bombay  cases  to  which  I  have  referred 
relate  to  the  grant  of  sale  certificates  to  the  auction-purchaser,  and  those 
Courts  have  held  that  because  ic  is  the  duty  of  the  Court  to  grant  such 
certificates,  the  mere  fact  of  an  application  being  made  for  obtaining  such 
certificate  would  not  be  governed  by  the  limitation  law.  I  may  perhaps 
also  employ  the  illustration  of  an  application  made  by  a  decree-holder  to 
obtain  the  money  held  in  deposit  for  him  by  fche  Court. 

The  same  principle  applies  to  cases  in  which  the  Court  is  required  to 
take  action,  suo  motu,  such  as  amending  decrees  under  s.  206  of  the  Code 
of  Civil  Procedure.  There  is,  of  course,  no  period  provided  by  the  limita- 
tion law  for  the  exercise  of  such  power  by  the  Court  of  its  ovrn  motion, 
and  it  would  be  introducing  an  anomaly  to  hold  that  what  a  Court  may  do 
of  its  own  motion  without  any  limitation  of  time,  aannot  be  done  by  that 
Court  when  asked  to  do  so  by  an  application  reminding  the  Court  to  do 
that  which  it  should  have  done  of  its  own  motion.  My  answer  to  the 
second  question  therefore  is  that  no  period  of  limitation,  and  no  article  of 
the  Limitation  Act  (XV  of  1877)  is  applicable  to  such  applications  or  mo- 
,292]tions  as  s,  206  of  the  Civil  Procedure  Code  contemplates.  I  may 
repeat  here  what  I  have  more  than  once  said  before,  that,  judging  by  the 
preamble  of  that  Act,  it  is  not  to  be  regarded  as  a  consolidatory  enactment 
so  far  as  "applications"  are  concerned,  because  the  preamble  mentions 
only  "certain  applications,  "and  not  all  classes  of  applications. 

Upon  the  third  question  as  enunciated  in  the  order  of  reference,  I  am 
of  opinion  that  the  order  of  Oldfield,  J.,  dated  the  8th  May,  1884,  which 
might  have  been  appealed  from  under  s.  10  of  our  Letters  Patent,  not 
having  been  so  appealed,  has  become  final  and  concludes  the  parties  from 
praying  for  the  same  relief,  that  is,  seeking  amendment  of  the  decree  of 
this  Court,  which  was  declared  by  that  order  to  be  "correct."  The  matter 
therefore  res  judicata  and  cannot  be  interfered  with  by  us  in  this  case. 
But  whilst  I  held  this,  I  am  of  opinion  that  that  order  benefits  the  case  of 

(\)  8  A.  492.  (2)  7  0.  333.  (3)  4  M.  172.  (4)  6  B,  586. 

(5)  See  also  Dzrbo  v,  Kesho  Rai.  9  A.  364,  Shivappa,  v.  Shivapanch  Lingappa,  11  B. 
384,  and  Jivarji  v.  Pragji,  10  M.  51. 
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1888       ^e  decree-holders-respondents  ;  because  it  precludes  us  from  holding  that 

AUG.  11-     toe  decree  of  this  Court,   which  the  decree-holders  unsuccessfully  sought 

to  amend,  is  in  need  of  any  amendment^or  is  incapable  of  execution.     The 

FULL       decree  was  simply  a  decree  of  affirmance  and  contained  no  mandatory 

BENCH.    Pari;  expressly  declaring  the  right  sought  to  be  enforced, Sand  Oldfield,  J., 

no  doubt,  therefore,  thought   that,   since  the  decree  gave  full  effect  to  the 

11  A.  267    judgment  of  this  Court,  it  was  a  sufficiently  accurate  decree  so  long  as  it 

(F.B.)      dismissed  the  appeal  with  which  it  dealt. 

9  A.W.N.  Having   so  far  dealt  with  the  specific  questions  enunciated  in    the 

(1889;  55=  order  of  reference,    I  will  deal  briefly  with   the  remaining    part    of  the 
18  Ind.  Jar.  argument  addressed   by  the  learned  Pandit  in  support  of  the  application 
Wl'        for  revision.     I  understood  the  learned   pleader  to  argue  that  because  in 
s.  624  of  the  Code  reference  is  made  to  "  some  clerical  error  apparent  on  the 
face  of  the  decree,"  and  such  clerical,  error  is  also  mentioned  in  s.  206, 
therefore  the  application  for  amendment  granted  by  the  Subordinate  Judge 
must  be  taken  to  be  an  application  for  review  of  judgment,  such  as  could 
not  be  entertained  by  a  Judge  other  than  the  one  who  passed  the  original 
decree,  and  that,  therefore,  the  order  of  the  Subordinate  Judge  must  be  set 
aside  in  [293]  revision.     Now,  in  the  first  place,  if  the  argument  is  to  be 
accepted,  this  application  for  revision  which   has  been  made  under  s.  622, 
would  require  dismissal,  because  under  the  second  paragraph  of  s.  629  an 
appeal  would  lie  to  this  Court,  and  no  such  application  for  revision  could 
therefore  be  made.     In  the  next  place,  I  think  Mr.  Dwarka  Nath  Banerji 
was  right  in   his   contention  that  there  is  no  rule  of  law  relating  to  the 
interpretation  of  statutes,  or  even  to  the  rules  of  common  law,  which  lays 
down  that  where  more  than  one  remedy  for  the  same  purpose  is  provided, 
the  person  entitled  to  such  remedy  is; restricted  to   any  particular  mode, 
or  that   any  particular  remedy  bars  the  other  remedies.     I  have  already 
said  that  clerical  or  arithmetical  errors  may  be  corrected   by  a  Court  of 
appeal,   and  I  hold  the  same  view  as  to  review  of  judgment.     But  so  long 
as  the  errors  fall  within  the  purview  of  s.  206,  I  cannot  hold  that  that  sec- 
tion is  not  available  to  a  party  simply  because  the  errors  of  which  he 
complains  might  also  have  been  rectified  by  appeal  or  review  of  judgment. 
The   application   to  the   Subordinate  Judge  in   this   case  was  clearly  an 
application  under  s.  206  of  the  Code,  and,  therefore,   although  the  learned 
Subordinate  Judge   who  passed  the  order  now  under  consideration  was 
not  the  same  as  the  one  who  passed  the  original  decree,  I  hold  that  the 
prohibition  contained  in  s.  624  has  no  application  to  the  case. 

I  think  I  have  now  dealt  with  all  the  arguments  in  the  case  which 
were  addressed  to  us  at  the  Bar.  But  in  support  of  the  general  effect  of 
the  view  of  the  law  which  I  have  taken,  I  wish  to  refer  to  the  bearing 
which  the  maxim  ubi  jus  ibi  remedium  has  upon  this  case.  That  maxim 
represents  such  a  fundamental  principle  of  jurisprudence  that  it  is  not 
limited  to  ante  litem  motam,  but  applies  equally  to  rights  which  have  been 
decreed  by  competent  adjudication.  This  being  so,  it  seems  to  me  that  it 
would  be  simply  nullifying  the  decrees  of  the  first  Court  and  of  this  Court 
which  decreed  the  decree-holders'  claim,  if  we  were  to  hold  that,  although 
those  decrees  are  standing  mandates  of  judicial  tribunals,  yet  those  stand- 
ing mandates  are  futile  and  cannot  enable  the  decree-holders  to  obtain 
that  which  was  decreed  to  them  as  their  inheritance  in  their  [294]  ances- 
tral estate.  In  other  words,  to  hold  that  those  decrees,  even  under  the 
singular  circumstances  of  this  case,  are  incapable  of  execution,  would 
amount  to  saying  that  the  doors  of  the  Courts  of  justice  in  British  India 
are  open  to  litigants,  yet  the  decrees  obtained  by  them,  though  confirmed 
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by  the  highest  tribunal  in  the  land,  may  end  in  nothing,  not  on  account  of       1888 
any  fault  or  negligence  on  the  part  of  the  decree-holders,  but  on  account     AUG.  11. 
of  the  manner  in  which  these  decrees  are  dealt  with  by  the  very  tribunals 
which  have  passed  them.     And  I  fully  approve  the  observations  of  the       FULL 
learned  Subordinate  Judge  when,  referring  to  the  technical  defects  of  the    BENCH. 

plaint  in  the  original  litigation,  he  said  : — All  the  proceedings  that  took        

place  in  the  case,  the  whole  trial  and  the  decision,  cannot  now  be  set  aside    u  ^  281 
on  account  of  that  defect  now  pointed  out  by  the  defendants  for  the  first      (F.B.)=» 
time.     Those  proceedings    were    legal   and  proper  notwithstanding  that    9  a.w.N. 
defect.     To  hold  them  null  and  void  on  account  of  that  defect  would  be  a   (igggj  55 -, 
denial  of  justice  to  the  plaintiffs/'     It  may  be  true,  as  the  learned  Pandit  laind,  jat, 
said,  that  hard  cases  make  bad  law,  but  I  hope  that  it  is  equally  true  that 
the  technicalities  of  the  law  are  not  to  be  so  employed  as  to  override  the 
obvious  ends  of  justice,  and  instead  of  being  ancillary  to  such  ends,  defeat 
them. 

Upon  the  merits  of  the  amendment  made  by  the  learned  Subordinate 
Judge  no  argument  has  been  pressed  upon  us,  beyond  the  suggestion  that 
since  the  decree  did  not  specify  the  shares  and  villages  which  were  decreed 
to  the  decree- holders,  therefore  th'e  amendment  which  furnished  such 
specification  in  the  decree  was  improperly  made.  It  has  not  been  contended 
that  the  properties  now  specified  in  the  decree  by  dint  of  the  amendment 
are  properties  other  than  those  which  were  actually  (that  is,  as  a  matter 
of  fact),  the  properties  which  formed  the  subject  of  litigation  in  the  first 
Court,  such  properties  being  clearly  specified  in  the  list  attached  to  the 
plaint.  Nor  is  it  doubted  that  the  decree  of  the  first  Court  in  decreeing 
the  claim  referred  to  those  properties,  and  that  the  subject-matter  of  the 
appeal  in  this  Court  also  consisted  of  those  properties.  This,  indeed,  is 
an  obvious  inference  from  the  fact  that  [295]  the  judgment- debtors  them- 
selves never  took  any  objection  as  to  the  vagueness  of  the  decree-holders' 
plaint  or  of  the  decree  in  the  regular  litigation,  either  in  the  Court  of 
Subordinate  Judge  or  on  appeal  in  this  Court. 

What  other  objection  can  there  be  to  the  amendment  made  by  the 
Subordinate  Judge  ?  Cerium  est  quod  certum  reddi  potest,  and  in  this  case 
the  application  of  the  maxim  creates  no  difficulty,  because  the  record  of 
the  case  clearly  shows  what  the  actual  properties  were  to  which  the 
litigation,  which  ended  in  the  decree  of  the  first  Court  and  the  affirmance 
of  that  decree  by  this  Court,  related. 

The  case  is.  thus,  so  far,  on  all  fours  with  my  ruling  in  Ram  Saran 
v.  Persidhar  Rai  (1)  and  following  the  same  view  here,  I  hold  that  there 
was  no  want  of  jurisdiction  in  the  Subordinate  Judge  who  amended  the 
decree,  and  that  such  amendment  was  not  open  to  the  objection  of  illegality 
or  material  irregularity,  and,  having  caused  no  injustice,  is  not  open  to 
interference  in  revision  under  s.  622  of  the  Civil  Procedure  Code.  This 
view  is  in  accord  with  the  Privy  Council  ruling  in  Amir  Hasan  Khan  v. 
Sheo  Baksh  Singh  (2)  and  with  the  Full  Bench  rulings  of  this  Court  in 
Magni  Earn  v.  Jiwa  Lai  (3)  and  Badami  Kuar  v.  Dinu  Rai  (4),  and  is 
consistent  even  with  my  explanation  of  those  rulings  and  others  in  the 
judgment  which  I  delivered  in  Dhan  Singh  v.  Basant  Singh  (5),  which 
only  adopted  the  views  which  I  had  before  expressed  in  Ear  Prasad  v. 
Jafar  Ali  (6). 

For  these  reasons  the  learned  Subordinate  Judge's  order  of  the  20th 
July,  1885  now  under  consideration,  is  subject  to  no  objection  of  want  of 

(1)  10  A.  51.  (2)  11C.  6.     (3)  7  A.  336.     (4)  8   A.  111.     (5)  8  A.  519.    (6)  7  A.  345. 
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1888  jurisdiction  or  any  illegality  or  material  irregularity,  such  as  s.  622  of  the 

ADG  11.  Code  contemplates,  and  since,  as  I  have  already  said,  the  order  far  from 

having  caused  an  injustice,  has  done  justice  to  the  rights  of  the  decree- 

FULL  holders-respondents,  I  hold  that  the   discretionary  powers  of  interference 

BENCH,  conferred  upon  us  by  s.  622  of  [296]  the  Code  of  Civil  Procedure,  should 
not  be  so  exercised  in  this  case  as  to  interfere  with  the  order  of  the  learned 

11  *'^  Subordinate  Judge. 

I  would  dismiss  this  application  with  costs, 
y  A.  w .  n  • 

(1889)53  = 

13  Ind.  Jar.  ±±  A  2g6  =  g  &  w  N<  (1889)  i11  =  i3  ind.  jur.  3g8. 

527. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Stright  and  Mr.  Justice  Mahmood, 


GANPAT  RAO  (Defendant)  v.  RAM  OHANDAR  (Plaintiff).* 
1.26th  November,  1888.] 

Hindu  Law — Joint  Hindu  family — Maintmance — Gift   to   widow   by   member  of  joint 
family — Construction— Gift  presumed  to  be  of  life-estate  only. 

Disputes  having  arisen  between  the  sole  surviving  member  of  a  joint  Hindu 
family  and  his  brother's  widow,  an  amicable  arrangement  wa-5  come  tOj  and 
certain  deeds  were  executed  by  both  parties,  under  which  the  widow  was  placed 
in  possessioon  of  a  certain  house.  On  the  part  of  the  brother-in-law  it  was  recited 
that,  with  a  view  to  permanently  settling  the  matters  in  dispute,  he  had  received 
in  cash  from  the  widow  the  value  of  his  share  in  the  house,  that  she  had 
been  put  in  possession  of  the  house  and  was  in  sole  proprietary  possession  thereof, 
and  that  he  had  no  connection  whatever  with  it.  Subsequently,  the  widow 
executed  a  deed-of-gift  purporting  to  convey  to  the  donee  an  absolute  proprietary 
title  to  the  house.  After  her  death,  the  brother-in-law  brought  a  suit  against 
the  donee  to  recover  possession  of  the  house,  on  the  ground  that  the  deed-of-grtt 
could  not  convey  to  him  more  than  the  life-interest  of  the  widow  donor. 

Held  that  the  deed  of  gift  must  be  construed  with  reference  to  the  nature  of 
the  general  rights  of  the  donor  at  the  time  of  execution,  as  a  Hindu  widow  ica  joint 
Hindu  family,  entitled  only  to  maintenance.  Sreemutty  Rabutty  Dossee  v.  Sib- 
chunder  Mullick  (1)  and  Dinonath  Mukerji  v.  Gopal  Churn  Mukerji  (2),  refened 
to. 

Held  also,  having  regard  to  the  rules  of  the  Hindu  law  regarding  the  possession 
by  widows  of  joint  family  property  in  lieu  of  maintenance,  and  to  the  experience 
of  the  Courts  in  connection  with  such  matters,  that  it  was  for  the  donee  to  estab- 
lish clearly  and  specifically  that  the  doncr,  at  the  time  when  she  executed  the 
deed-of-gift,  had  any  such  absolute  right  of  ownership  as  would  entitle  her  to 
alienate  the  property  for  any  interest  beyond  a  life-estate. 

Held  further,  that  there  was  nothing  in  the  deeds  under  which  the  dcnor 
obtained  possession  of  the  property,  which  placed  beyond  doubt  the  intention  of 
the  parties  that  she  should  be  entitled  to  the  absolute  ownership  of  the  property, 
and  that  her  estate  therefore  could  at  best  be  regarded  as  a  life-estate,  and  the 
deed-of-gift  as  binding  upon  the  plaintiff  during  her  lifetime,  but  not  further. 

[R..    17   M.L.J.   243  =  2   M.L.T.  316  =  30  M.  356;  61  P.R.  1911  =  147  P.W.R.    11  =  11 
Ind.  Gas.  846;  D..  24  A.  67  (39,80)  ;  147  P.L.R.  1911.] 

[297]   THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment 
of  Mahmood,  J. 

Munshi  Madho  Prasad,  for  the  appellant. 
Munshi  Juala  Prasad,  for  the  respondent. 

*  First  Appeal,  No.  3  of  1887,  form  a  decree  of  Babu  Mirtuojoy  Muketji,  Subordi- 
nate Judge  of  Benares,  dated  the  13th  December,  1886. 

|1).  6  M.I. A.  1.  (2J  8C.L.R.  57. 
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JUDGMENT.  1888 

MAHMOOD,  J.— This  is  a  first  appeal  from  the  decree  of  the  learned  Nov-  26- 
Subordinate  Judge  of  Benares,  and  in  order  to  explain  the  facts   which 

require  determination  in  the  case  it  is  convenient  to  bear  in   mind  the  * 

following  genealogical  table : —  LATE 

Sheoram  C^" 

11  A.  296  = 

Pandoba  Naik.                                           Ganoba  Naik.  9  A-W-N- 

|                                                                   |  (1889)111  = 

Ram  Cbandar  Musaminat  Lachmi  Bai  13  Ind.  Jar. 

(plaintiff) .                                                       (widow).  395 1 

Sheoram  died  many  years  ago,  leaving  Ganoba  and  Pandoba,  the 
sons  above-mentioned.  Pandoba  died  about  1849,  leaving  his  son  Earn 
Chundar;  and  thereafter  Ganoba  also  died  about  the  year  1852,  leaving  a 
childless  widow  Masammat  Lachmi  Bai,  whose  name  appears  in  the 
pedigree. 

It  is  admitted  in  the  case  by  the  parties  that  the  family  of  Sheoram 
and  his  sons  was  a  joint  Hindu  family,  both  in  point  of  worship  and  food 
and  also  cf  residence  and  estate,  so  that  upon  the  death  of  Sheoram  his 
two  sons  would  be  the  joint  co-parceners  of  the  joint  family  property,  and 
upon  the  death  of  Pandoba  in  1849,  the  remaining  two  members,  Ganoba 
and  Earn  Chandar,  the  present  plaintiff,  would  be  the  members  of  the 
joint  co-parcenary. 

It  appears,  however,  that  upon  the  death  of  Ganoba,  Earn  Chandar, 
plaintiff,  claiming  to  be  the  sole  surviving  heir  to  the  property  of  the  joint 
Hindu  family,  took  steps  to  assume  the  management  and  exercise  the 
proprietary  functions  in  respect  of  the  entire  family  property,  and  this  led 
to  a  complaint  by  Musammat  Lachmi  Bai,  the  widow  of  Ganoba  above- 
mentioned.  The  complaint  was  preferred  in  the  criminal  Court  on  the  7th 
October,  1854,  by  the  widow  lady,  in  which  she  complained  of  various  acts 
of  the  [298]  plaintiff  Earn  Cbandar  and  prayed  for  the  interference  of  the 
Court  under  the  provisions  of  Act  IV  of  1840,  which  then  related  to  such 
disputes  "as  to  possessory  titles.  The  matter,  however,  does  not  appear  to 
have  gone  further  in  the  Court.  We  find,  as  is  admitted  in  the  present 
case,  that  an  amicable  arrangement  was  come  to  by  the  parties,  and  they, 
in  the  first  place,  executed  two  deeds,  one  called  the  deed  of  arrangement 
or  ikrarnama  executed  by  Earn  Chandar  on  the  31st  October,  1854,  and 
another  executed  by  the  same  person  on  the  same  date  called  a  deed  of 
partition.  On  the  same  date  a  third  deed  was  also  executed  both  by  the 
lady,  Musammat  Lachmi  Bai,  and  the  present  plaintiff,  Earn  Chandar,  in 
the  form  of  a  deed  cf  compromise,  which  was  filed  in  Court  and  verified, 
and  in  which,  after  referring  to  the  other  two  deeds,  the  parties  stated  the 
conditions  upon  which  they  had  arrived  at  an  amicable  settlement,  and 
effect  was  given  to  the  compromise  by  the  Court's  order  of  that  date 
whereby  it  was  decided  that  the  compromise  be  accepted  and  the  case  be 
struck  off  the  file. 

Matters  stood  thus  when,  under  the  compromise,  that  lady  Musammat 
Lachmi  Bai  was  placed  in  the  possession  of  the  house  now  in  dispute, 
namely,  the  house  which,  in  the  deed  of  partition  and  also  in  the  other 
deeds  of  the  31st  October,  1854,  is  described  as  the  haveli  situate  in  Mohalla 
Dudh  Binayak,  and  similarly  under  the  conditions  of  the  other  deeds  the 
plaintiff  was  placed  in  possession  of  another  haveli  or  house  situate  in 
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1888       muhalla  Gobindji  Naik.     This  arrangement  is  best  represented  in  the  words 
Nov.  26,     of  the  deed  of  partition  executed  by  the  plaintiff  Earn  Chandar.     It  goes 

on  to  say  : — 

APPEL-  "  ^vjth  reference  to  it,  it  has  been  agreed  in  this  way  between  me  and 

LATE       the  said  lady,  with  a  view  of  permanently  settling  the  dispute,   and  one 
CIVIL.'     having  no  connection  with  the  other,  that  I  have  received  Es.  3,475  as  the 
value   of  my  half  share  in   the  house  from  the  aforesaid  lady,  and  have 
11  A.  296=  made  over  the  deed  appertaining  to  the  said  house  haveii,  to  the  lady,  and 
9A.W.N.    have    put    her  in    possession  of  my  half  share  of  the  house.     Now  the 
(1889)  111=  whole  of  the  house  is  in  the  sole    proprietary    possession    of    the    said 
13  Ind.  Jur.  Musammat,    and   I,    the    executant,  have  no  connection  whatever  with 
396.        it.     Again,  out  of  the  house  in   [299]   muhalla  Gobindji  Naik,  the  one- 
third  share  of  the  Musammat  has  been  annexed  to  my  share,  and   I  have 
in  the  same  way  paid  Es.  830  to  the  Musammat,  and  have  taken   posses- 
sion and  occupancy  of  the  entire  house,  and  the  said  Musammat  has  made 
over  the  deed  of  the  house  to  me.     In  short,  I  have  been  put  in  proprietary 
possession  of  the  entire  house,  and  the  said  Musammat  has  no  objection 
to  it,  nor  shall  she  have  any  hereafter." 

It  appears  that  effect  was  given  to  this  arrangement,  and  matters, 
thus  stood  when  on  the  23rd  November,  1882,  Musammat  Laehmi  Bai, 
the  widow  of  Ganoba,  executed  a  deed-of-gift  in  favour  of  her  brother's  son, 
Ganpat  Eao,  who  is  the  defendant-appellant  in  the  cause.  The  deed 
assumes  that  the  donor  had  an  absolute,  full  and  unqualified  right  in  the 
ownership  of  the  house  in  mohalla  Dudh  Binayak,  and  it  purports  to 
convey  to  the  donee  full  proprietorship  in  the  house.  The  deed  does  not 
appear  to  have  been  disputed  during  the  lifetime  of  the  widow,  but  the  lady, 
Musammat  Laehmi  Bai,  died  on  the  28th  May,  1885,  and  it  was  soon 
after  her  death,  namely,  the  12th  February,  1886,  that  the  present  suit 
was  instituted  with  the  object  of  recovery  of  possession  of  the  property, 
upon  the  ground  that  the  deed-of-gift,  dated  the  23rd  November,  1882, 
could  not  convey  to  the  defendant-donee  any  rights  higher  than  the  life- 
interest  of  the  donor,  namely,  the  widow. 

From  the  facts  which  I  have  stated,  it  is  clear  that,  if  matters  stood 
and  rested  entirely  upon  the  propositions  of  the  Hindu  Law  of  Inheri- 
tance, the  family  of  Sheoram  and  his  sons  being  joint,  the  death  of  Ganoba 
in  1852  would  result  in  entitling  the  lady,  Musammat  Laehmi  Bai,  only 
to  a  right  of  maintenance  out  of  the  joint  family  property,  and  not  to  any 
right  either  to  obtain  partition  of  the  proparty,  or  to  institute  any 
proceedings  beyond  the  exigencies  and  requirements  of  her  right  of  main- 
tenance. I  take  this  to  be  a  settled  principle  of  Hindu  Liw,  and  if  we  omib 
to  consider  the  exact  nature  of  the  general  rights  of  Musammat  Laehmi 
Bai  at  the  time  when  the  deed  of  the  31st  October,  1854,  was 
executed,  we  should  scarcely  be  in  a  position  to  understand  the  aims, 
objects  and  intentions  of  the  arrangements  into  which  the  [300]  parties 
had  entered.  It  seems  to  me  that  there  was  no  reason  why  the  lady, 
Musammat  Laehmi  Bai,  should  have  assigned  any  share  in  the  ancestral 
property.  Such  an  arrangement  must  be  referred  to  some  legal  right 
which  would  form  the  consideration  passing  from  one  party  to  the  other. 
That  consideration  could  only  be  the  right  of  maintenance,  and  Earn 
Chandar  need  not  have  allowed  the  lady  any  more  than  the  right  to  reside 
in  the  joint  ancestral  property  and  not  any  money  allowance  for  mainte- 
nance. In  this  way  of  regarding  the  deed  I  think  I  am  fortified  by  the 
manner  in  which  their  Lordships  of  the  Privy  Council  disposed  of  the  case 
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of  Sreemutty  Rabutty  Dossee  v.  Sibchander  Mullick  (1)  when  a  deed  some-       1888 
what  similar  in  its  nature  was  the  subject  of  consideration,  and  also  by     Nov.  36. 
the  ruling  of  the  learned  Judges  of  the  Calcutta  High  Court  in  Dinonath 
Mukerji    v.    Gopal  Churn  Mukerji    (2)  where  the  learned  Judges  held,     APPEL- 
in   construing  documents    such    as   the  arrangement  and  partition  deeds       LATE 
of  1854:,  that  the  situation  of  the  parties  and  their  rights  at   the   time   of 
execution  must  be  looked  at,  and  indeed  for  this  view  they  relied  upon  the 
ruling  which  I  have  already  referred  to.  11  A.  296  = 

Sueh   than    being    the  manner  in  which  the  deed  should  be  regarded    9  A.V.N. 
and  construed,  and  keeping   in    view  also  the  rules  of  the  Hindu  Law,  (1889)  111- 
whereby  widows  are  placed  in  possession  of  the   joint  family  property  and  13  Ind-  Jur. 
also    the  general   experience  of  the   tribunals  in    connection   with   such        396. 
matters,  I  am  of  opinion  that  it  was  for  the  defendant-appellant,  Ganpat 
Rao,  to  establish  in  clear  specific  terms  that  the  lady  Musammab  Lachmi 
Bai,  when  she  executed  the  deed  of  gift  of  the  23rd  November,  1882,  in 
his  favour,  possessed  any  such  absolute  right  of  ownership  as    would    en- 
title   her    to    alienate    and   deal    with    it  in  any  manner  which  would  go 
beyond    her    life-interest.     This    of   course    would    depend   upon    some- 
thing  contained  in   either   of   the   deeds   of  the  31st  October,  1854,  but 
having  carefully  read  through  those   deeds,  I  asked    Mr.    Madho   Prasad 
to   point   out    any    expression    used   in    the    deeds   that    placed    beyond 
doubt  the   intention   of  the  parties  that  Musammat  Lachmi   Bai    [301] 
was    entitled    to    have    under   them    full  ownership,  and  possessing  such 
full  ownership,  was  exercising  the  power  of   alienation    which    would   be 
sufficient  to    confer  an    absolute  and  inalienable  proprietary    title.     It  is 
therefore    clear  that  the  estate  of  Musammat  Lachmi  Bai,  putting  the 
matter  in  its  highest  form,  and  looking  to  the  time  when  the  deeds  were 
executed,  could  at  best  be  said  to  be  analogous  to  the  position  of  a  Hindu 
widow  of  a  deceased   brother,  in  other  words,  a  life-interest  and  nothing 
more.     But  the  deed  of  gift  in  favour  of  the  defendant-appellant  might  be 
held  to  be  good  during  her  lifetime  and  could   not  bind  the  plaintiff  under 
the  Hindu  Law  when  her  interest  in  the  property  had  ceased. 

This  arrangement,  as  I  have  understood  it,  is  all  the  more  conceiv- 
able, because  it  is  perfectly  possible,  and  indeed  probable,  that  this  sort  of 
exchange  of  houses  which  took  place  under  the  partition  deed  of  the  31st 
October  1854,  was  entered  into  to  prevent  such  disputes  as  would  arise  on 
account  of  the  widow  Mussummat  Lachmi  Bai  having  a  right  to  live  in  a 
portion  of  the  house  in  muhalla  Dudh  Binayak  and  the  plaintiff  having 
a  similar  right  to  live  in  another  house.  The  exchange  of  money, 
namely,  Ra.  3,475,  paid  to  the  plaintiff  and  Rs.  830  paid  by  the  plaintiff 
to  the  widow,  is  fully  explainable  as  a  desire  on  the  part  of  both  the  parties 
to  have  peace  and  secure  comfort,  and  is  not  necessarily  a  reason  for  sup- 
posing that  the  transaction  amounted  to  a  sale  absolute  either  by  one  party 
or  the  other. 

I  think  that  the  learned  Judge  of  the  lower  Court  rightly  decreed  the 
claim  and  no  case  has  been  made  out  for  interference  by  us.  I  would 
therefore  dismiss  the  appeal  with  costs. 

STRAIGHT,  J. — I  am  entirely  of  the  same  opinion. 

Appeal  dismissed. 


(I)  6M.  I.  A.  1.  (3)  SC.L.R.  67. 
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[302]  APPELLATE  CIVIL. 

Before.  Sir  John  Edge,  Ki.,  Chief  Justice,  and  Mr.  Justice 
Tyrrell. 


[Yol. 


JAGANNATH  PRASAD  (Defendant)  v.  SITA  RAM  (Plaintiff.)* 
[19fch  December,  1888.] 

Hindu  Law— Joint  Hindu  family— Money-decree   against  deceased  member — Execution 
after  judgment-debtor's  death  against  joint  family  property  not  allowed. 

The  mere  obtaining  of  a  simple  money-decree  against  a  member  of  a  joint 
Hindu  family  without  any  steps  being  taken  during  his  lifetime  to  obtain  attach- 
ment under  or  execution  of  the  decree,  does  not  entitle  the  decree-holder,  after 
the  judgment-debtor's  death  and  a  subsequent  partition,  to  bring  to  sale  in 
execution  of  the  decree,  the  interest  which  the  judgment-debtor  had  in  the  joint 
family  property.  Suraj  Bunsi  Koer  v.  Sheo  Pershad  Singh  (1),  Bat  Balkishen 
v.  Rai  Situ  Ram  (2)  and  Balbhadar  v.  Bishesliar  (3)  referred  to. 


CR- 


IB A.   449  (463 i  ;  34  C.  642  =  11   C.W.N.  593  =  5   C-L.J.  491  =  2  M.L.T.  207 
16  C.P.L.R.  19  (26,27)  ;  5  C.L.J,  80=11  C.W.N.  163  (168).] 


THIS  was  a  suit  brought  under  the  following  circumstances.  The 
plaintiff,  Eai  Sita  Ram,  was  the  father  of  one  Rai  Manohar  Das,  who  died 
on  the  llth  September,  1874.  The  plaintiff  and  his  son  were  members 
of  a  joint  Hindu  family,  and  no  partition  took  place  until  some  time  after 
the  death  of  Rai  Manohar  Das.  The  defendant  Jagannath  Prasad  held  a 
simple  money-decree  which  he  had  obtained  on  the  24th  August,  1874,  in 
the  Court  of  the  Subordinate  Judge  of  Benares,  against  Rai  Manohar  Das 
alone.  After  the  judgment-debtor's  death,  the  decree-holder  for  the  first 
time  applied  for  execution  of  his  decree  against  the  joint  family  property. 
Execution  was  resisted  by  the  plaintiff,  but  his  objections  were  disallowed, 
and  ultimately  he  brought  the  present  suit  for  a  declaration  that  the 
property  in  question  was  not  liable  to  attachment  and  sale  in  execution  of 
the  defendant's  decree. 

The  Court  of  first  instance  (Subordinate  Judge  of  Meerut)  decreed  the 
suit,  referring  to  the  cases  of  Balbhadar  v.  Bisheshar  (3),  Suraj  Bunshi 
Koer  v.  Sheo  Pershad  Singh  (1),  Debi  Pershad  v.  Thakur  Dial  (4),  and 
Goor  Pershad  v,  Sheodeen  (5).  The  defendants  appealed  to  the  High 
Court. 

Mr.  G.  T.  Spankie,  for  the  appellant. 

Pandit  Bishambhar  Nath,  for  the  respondent. 

JUDGMENT. 

[303]  EDGE,  C.  JM  and  TYRRELL,  J. — The  plaintiff  in  this  suit  was  the 
father  of  one  Rai  Manohar  Das,  against  whom  the  defendant  had  obtained 
a  simple  money-decree  on  the  24th  August,  1874.  The  plaintiff  and  his 
son  were  members  of  a  joint  Hindu  family.  The  defendant  here  has  entirely 
failed  to  prove  that  the  son  had  separated  from  the  family.  Rai  Manohar 
Das  died  on  the  llth  September,  1874.  After  the  death  of  Rai  Manohar 
Das  there  was  a  partition  of  the  family  property  between  the  plaintiff 
and  another  son  or  member  of  the  family.  No  steps  had  been  taken  in 

*  First  Appeal  No.  60  of  1887,  from  a  decree  of  Babu  Mirtonjoy  Mukarji,  Subordi- 
nate Judge  of  Benares,  dated  the  21st  March,  1887. 

(1)  5  C.  148  (2)  7  A.  731.  (3)  8  A.  495. 

(4)  l.A.  105.  (5)  N.W.P.H.C.R.  1872,  p.  137. 
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the  lifetime  of  Rai  Manobar  Das  to  obtain  attachment  under  an  execution       1888 
of  the  decree.     The  defendant  has  sought,  since  the  death  of  Rai  Manohar     DEC.  19. 
Das,  to  have  his  decree  executed  against  the  family  property.    This  suit  was 
brought  to  have  it  declared  that  no  part  of  the  family  property  in  the  hands     APPEL- 
of  the  plaintiff  was.liable  in  execution  of  the  decree  of  tbe  24th  August,  1874.       LATE 
It  is  contended  by  Mr.  Spankie  for  the  appellant,  defendant  below,  that  the      CIVIL. 
mere  fact  of  the  defendant  having  obtained   a  money-decree  against   Kai 
Manohar    Das  in  his  lifetime  entitled  him  to  bring  to  sale  the  interest  HA.  802  = 
which  Manohar  Das  had  during  his  life  in  the  family  property.    It  appears    9  A.W.N. 
to  us  that  there  is  no  authority  to   support  that   contention.     In  the  case     (1889)  81. 
of  Suraj  Bunsi  Koer  v.  Sheo .  Pershad  Singh  (1)  their  Lordships  of  the 
Privy  Council,  at  page  174  of  the  report,  decided  that  execution-proceedings, 
which    had  gone  as  far  as  an  attachment  and  an  order  for  sale  under  a 
money-decree,  did  create  a  charge  which  entitled  the  judgment-creditor 
to    proceed  against   the  interest  which    the  judgment-debtor  had  in  his 
lifetime  in  tbe  property    which  was    attached.     It  appears  to  us  that  that 
judgment  was  based  on  the   ruling  that  an   attachment  and  order  for  sale 
did  create  a  charge.     If  the  obtainment  of    a    mere    money- decree  would 
have  entitled  the  judgment-creditor  in  that  case  to  bring  the  property  then 
in  dispute  to  sale,  it  would  not  have  been  necessary  for  their  Lordships  to 
have    based   their    judgment  on  the  fact  that  the  attachment    had    taken 
place,  and  the  order  for  sale  had    been  made.     The  judgment  in  that  case 
by  implication   shows    that  in  a  [304]    case  such   as  this  the  judgment- 
creditor  could  not  bring  to  sale  after  the  death  of  the  judgment-debtor  the 
interest  which  the  judgment-debtor  had  in  the  joint  property  of  the  Hindu 
family.     The  same  principle  is  to  be  found  in  the  judgment  in  the  case  of 
Rai  Bal  Kishen  v.  Rai  Sita  Ram  (2),  and  in    the  case  of  Balbhadar  v. 
Bisheshar  (3),     Under  these  circumstances  the  appeal  must  be  dismissed, 
and  the  decree  below  confirmed  with  costs.  Appeal  dismissed. 


11  A.  301-9  A.W.N,  (1889)  75. 

SMALL  CAUSE  REFERENCE. 
Before  Mr.  Justice  Straight  and  Mr.  Justice  Mahmood. 


MADAN  GOPAL  (Plaintiff)  v.  BHAGWAN  DAS  (Defendant).* 
[21st  December,  1888.] 

Civil  Procedure  Code,s.  646  B— Reference  by  District  Judge  of  proceedings  in  Small  Cause 
Court  attacked  for  want  of  jurisdiction. 

Before  a  District  Court  can  make  a  reference  under  a.  646  B  of  the  Civil  Proce- 
dure Code,  it  must  be  of  opinion  that  the  subordinate  Court  has  erroneously  held 
upon  the  point  of  jurisdiction  in  regard  to  the  particular  suit  before  it,  and  that 
therefore  the  matter  is  one  in  which  the  interference  of  the  High  Court  shoild 
be  sought. 

The  word  "shall  '*  in  e.  646  B,  clause  (1)  is  not  mandatory  but  directory 

[R.— 13C.L.J.  558  (564).] 

THIS  was  a  suit  which  was  brought  in  the  Court  of  Small  Causes  at 
Mirzapur  for  recovery  o,f  a  sum  of  Rs,  114,  alleged  to  be  the  balance  due 
upon  a  partnership  account.  The  defence  was  that  the  partnership 

*  Reference  under  Civil  Procedure  Code,  B.  646  B  by  W.  T.  Martin,  Esq.,  Judge 
of  (he  Court  of  Small  Causes,  Mirzapur,  Miscellaneous  No.  204  of  1888. 

(1)  5  C.  148.  (2)  7  A.  731.  (3)  8  A.  495, 
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accounts  had  not  yet  been  adjusted,  and  that  the  suit  would  not  lie.  The 
Court  decreed  the  claim  in  part,  and  held  that  the  debt  which  the  plaintiff 
sought  to  recover  was  one  which  had  "  nothing  to  do  with  the  partnership 
account." 

An  application  was  then  presented  on  behalf  of  the  defendant  to  the 
District  Judge  of  Mirzapur,  purporting  to  be  made  under  s.  646  B  of  the 
Civil  Procedure  Code,  and  praying  that  the  record  of  the  case  might  be 
submitted  to  the  High  Court  for  orders.  The  application  was  based  upon 
the  contention  that  the  suit  was  not  cognizable  by  the  Court  of  Small 
Causes.  The  District  Judge  thereupon  passed  the  following  order : — 

[305]  "  Under  s.  646  B,  let  the  record  be  submitted.  The  Subordi- 
nate Judge  holds  that  the  debt  in  suit  was  a  separate  affair  altogether 
from  the  partnership  account.  In  that  view  the  suit  was  cognizable  by 
the  Small  Cause  Court,  but  is  submitted  only  at  request  of  party." 

OPINION. 

STRAIGHT,  J. — This  professes  to  be  a  reference  made  by  the  District 
Judge  of  Mirzapur  under  s.  646  B  of  the  Civil  Procedure  Code  of  1882,  as 
amended  by  Act  VII  of  1888.  A  suit  was  tried  before  the  Subordinate 
Judge  of  Mirzapur  sitting  as  a  Small  Cause  Court  Judge,  and  was  decided 
by  a  decree,  dated  the  5th  July,  1888.  Upon  the  24th  July  the  unsuccess- 
ful defendant  in  that  suit  applied  to  the  Judge  of  Mirzapur  for  revision,  so 
the  petition  is  headed,  under  s.  646  B  of  the  Civil  Procedure  Code  as 
amended  by  a.  60  of  Act  VII  of  1888,  It  is  not  necessary  for  me  to 
enter  into  the  grounds  upon  which  the  interference  of  the  learned  Judge 
was  sought.  It  is  sufficient  to  say  that  by  two  orders  respectively  dated 
the  24th  and  the  28th  July,  the  Judge  professed  to  refer  the  application  for 
revision  to  this  Court  for  disposal.  It  therefore,  as  a  preliminary  matter, 
becomes  necessary  to  see  whether  the  reference  of  the  learned  Judge  has 
been  regularly  made,  tha't  is  to  say,  in  the  manner  contemplated  by  s.  646  B, 
clause  (1).  In  my  opinion,  the  reference  has  been  improperly  made,  as  it 
appears  upon  the  face  of  it.  Section  646-B,  as  I  read  it,  provides  for  this 
state  of  things.  Assuming  that  a  Court  subordinate  to  a  District  Court 
has  held  a  suit  instituted  in  that  Court  either  to  be  cognizable  by  a 
Small  Cause  Court  or  not  to  be  so  cognizable,  and  has  either  failed  to 
exercise  a  jurisdiction  vested  in  it  by  law,  or  has  exercised  a  jurisdiction 
not  vested  in  it  by  law,  and  the  District  Judge  is  of  opinion  that  such 
subordinate  Court  has  erroneously  held,  in  either  of  these  alternatives, 
then  the  District  Court  may,  of  its  own  motion  or  at  the  motion  of  either 
of  the  parties,  submit  the  record  to  the  High  Court  with  a  statement  of 
its  reasons  for  considering  the  opinion  of  the  subordinate  Court  with 
respect  to  the  nature  of  the  suit  to  be  erroneous. 

[306]  Putting  it  shortly,  my  view  is  that  before  a  District  Court  can 
make  a  reference  therein,  it  must  be  of  opinion  that  the  subordinate 
Court  has  erroneously  held  upon  the  point  of  jurisdiction  in  regard  to  tha 
particular  suit  before  it,  and  having  so  erroneously  held,  that,  therefore, 
the  matter  is  one  in  which  the  interference  of  the  Court  should  be  sought. 
I  do  not  think  that  any  importance  is  to  be  attached  to  the  use  of  the  word 
"  shall,  "  after  the  phrase  "  if  required  by  a  party."  That  is  purely  used  in 
its  directory  sense ;  because  the  latter  portion  of  the  first  clause  of  the 
section  goes  on  to  say,  that  where  a  District  Court  acts  of  its  own  motion 
it  must  "  state  its  reasons  "  for  considering  the  opinion  of  the  Subordinate 
Judge's  Court  an  erroneous  decision, 

The  learned  Judge  in  this  case  has  neither  stated  that  the  decision  is  an 
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erroneous  one,  nor  has  he  given  any  reasons  for  coming  to  that  conclusion.       1888 
It   appears  to  me,   therefore,  that  the  reference  cannot  be  entertained  by     DEC.  21. 
us,  and  that  it  should  be  returned  to  the  learned  Judgafor  him  to  take  the 
matter  up  and  deal  with  it  in  advertence   to  the  observations  that  I  have     SMALL 
made  and  in  accordance  with  the  provisions    of  s.  646  B  of  the  OivilPro-      CAUSE 
oedure  Code.     If  he  is  of  opinion  that  the  decision  of  the  Subordinate  Judge     REFER- 
acting  as  a  Small    Cause    Court    Judge  was  right  upon  the  question    of 
jurisdiction,    then  he   should  not  make  a  reference.     If  he  thinks  that  it 
was   wrong,  then  he  may  make  a  reference  to  this  Court,  recording  his  n  A.  304  = 
reasons  for  so  doing.     Let  the    papers  be  returned  to  the  learned  Judge     9  A.W.N. 
with  these  remarks.  (1889)  75. 

MAHMOOD,  J. — I  agree  so  entirely  with  what  my  learned  brother 
has  said,  that  it  is  scarcely  necessary  for  me  to  add  any  further  remarks, 
lam  however  anxious,  because  this  is  the  first  time  within  my  experience 
as  a  Judge  of  this  Court  that  this  new  s.  646  B,  which  has  been  passed  so 
late  as  this  very  year,  has  come  under  judicial  consideration,  to  say  that 
some  doubt  did  arise  in  the  course  of  the  bearing,  in  my  mind,  as  to  the 
exact  manner  in  which  the  word  "  shall  "  was  to  be  interpreted,  especially 
as  it  comes  in  close  proximity  to  the  word  "  may,"  with  reference  to  the 
powers  and  duties  of  the  District  Judge.  I  think  my  learned  brother's 
[307]  view  fully  expresses  why,  with  reference  to  the  words  that 
follow  the  "  shall"  we  must  take  this  "  shall  "  not  as  strictly  mandatory, 
but  only  directory  ;  and  that  if  that  word  can  be  used  in  any  greater  sense, 
it  can  be  only  as  Qualifying  the  words  relating  to  the  opinion  of  the  Judge 
as  to  the  erroneous  exercise  of  jurisdiction. 

I  fully  agree  with  my  brother  that  the  references  contemplated  by 
s.  646  B  are  limited  to  cases  where  the  District  Court  is  of  opinion  that  there 
has  been  an  error  in  the  exercise  of,  or  in  declining  the  exercise  of  juris- 
tion  in,  cases  of  the  kind  mentioned  in  the  section.  The  whole  policy  as 
indicated  by  the  Legislature  of  the  enactments  begun  with  Act  XI  of  1865, 
seems  to  be  that  statutes  in  pari  materia  have  aimed  at  finality  of  decision 
in  cases  of  the  Small  Cause  Court  type.  It  is  not  necessary  to  refer  to  the 
various  sections  of  the  various  Acts  beyond  saying  that  they  uniformly 
uphold  the  desirability  of  enforcing  finality  to  adjudications  in  such  cases. 
That  finality  has  been  qualified  by  two  classes  of  provisions;  one  conferring 
on  the  highest  Court  of  appeal  the  powers  of  revision  such  as  8. 622,  Civil 
Procedure  Code,  contemplates,  and  in  particular  with  reference  to  Small 
Cause  Court  -  cases,  by  a  provision  such  as  s.  25  of  the  Provincial  Small 
Cause  Courts  Act  contemplates.  Another  manner  in  which  the  Legislature 
has  thought  fit  to  mitigate  any  failure  of  justice  in  consequence  of  the 
erroneous  exercise  of  jurisdiction  is  this  very  section  which  my  brother 
has  interpreted,  namely,  s.  646  B. 

But  whilst  the  Legislature  has  been  so  jealously  careful  to  guard 
against  the  failure  of  justice,  as  my  learned  brother  has  put  it,  these  re- 
ferences under  s.  646  B  are  not  intended  to  apply  to  a  case  where  a  Judge 
has  not  exercised  his  mind  to  consider  whether  or  not  the  Court  below, 
whose  judgment  he  was  dealing  with,  had  or  had  not  jurisdiction.  That 
section  is  limited  only  to  cases  wnere  there  has  been  an  error.  I  fully 
agree  in  declining  to  answer  this  reference,  and  in  sending  back  the  record 
to  the  Judge  to  be  dealt  with  according  to  law. 
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CRIMINAL                                          Before  Mr.  Justice  Straight. 
RBVI-  

QUEEN-EMPRESS  v.  SHEODIN.*     [5th  January,  1889.] 

A  *     I        "308  — 

'      „       Criminal  Procedure  Code,  s.  395  -  Imprisonment  in  lieu  of  whipping— Court  not  autho- 
9  A.W.N.  rized  to  inflict  fine  in  litu  of  whipping. 

(1889)  93i 

A  Court  has  no  power  under  e.395  of  the  Criminal  Procedure  Code  to  revise  its 

sentence  of  whipping  by  inflicting  a  fine.  In  oases  where  the  sentence  of  whipping 
cannot  be  carried  out,  all  that  the  Court  can  do  is  either  to  remit  the  whipping 
altogether,  or  to  sentence  the  offender,  in  lieu  of  such  whipping  or  of  so  much 
of  the  sentence  of  whipping  as  was  not  carried  out,  to  imprisonment,  &c. 

The  word  "imprisonment"  in  s.  395  of  the  Criminal  Procedure  Code  means  a 
substantive  sentence  of  imprisonment,  and  not  imprisonment  for  default  in 
payment  of  a  fine. 

[R.— 21  A.  25  =  18  A.W.N.  (1898)  156  ;  1  L.B.R.  202  (203].] 

IN  this  case  one  Sheodin  was  convicted  by  Mr.  G.  Bower,  a  Magis- 
trate of  Mirzapur,  under  ss.  457,  380  and  75  of  the  Penal  Code,  and 
sentenced  to  two  years'  rigorous  imprisonment  and  to  receive  thirty  stripes. 
Subsequent  to  the  passing  of  sentence,  the  Magistrate  recorded  the  follow- 
ing order  : — "  The  Civil  Surgeon  reports  that  Sbeodin  is  unfit  to  be 
whipped.  I  therefore  amend  the  sentence  and  strike  out  the  whipping, 
and  in  its  place  inflict  a  fine  of  Rs.  30,  or  in  default  six  months'  more 
rigorous  imprisonment,  in  accordance  with  the  provisions  of  s.  395  of  the 
Criminal  Procedure  Code." 

The  District  Magistrate  reported  the  case  to  the  High  Court,  with 
the  following  observations  : — 

"  S.  395  of  the  Criminal  Procedure  Code  allows  the  Court  which 
inflicted  a  punishment  of  whipping,  which  punishment  cannot  be  executed, 
to  (at  its  discretion)  either  remit  the  sentence  of  whipping,  or  sentence 
the  offender  in  lieu  of  whipping  to  imprisonment  for  any  term  not 
exceeding  twelve  months.  Nothing,  however,  in  the  section  authorizes 
the  Court  to  inflict  imprisonment  for  a  term  exceeding  that  which  the 
said  Court  is  competent  to  inflict.  Can  this  section  be  read  as  permitting 
a  sentence  of  fine  to  be  inflicted  in  lieu  of  the  whipping,  and  then  to 
commute  that  fine  to  one  of  alternative  imprisonment  ? 

[309]  "  Now,  Mr.  Bower  is  only  competent  to  inflict  a  sentence  of  two 
years'  imprisonment  as  a  Magistrate  of  the  first  class  (s.  32,  Criminal  Pro- 
cedure Code.)  This  sentence  he  has  already  inflicted  upon  Sheodin.  He 
can  also  inflict  a  fine,  and,  in  lieu  of  fine,  he  can,  under  s.  33  of  the  Cri- 
minal Procedure  Code,  inflict  a  further  maximum  term  of  six  months' 
imprisonment.  But  if  s.  395  be  held  not  to  include  in  the  words  "  to  im- 
prisonment" such  imprisonment  as  is  inflicted  in  lieu  of  fine,  then  in  this 
case  Mr.  Bower  could  not  inflict  any  further  imprisonment  upon  Sheodin, 
because  he  had  already  sentenced  him  to  the  full  term  of  imprisonment  he 
was  competent  to  inflict. 

"  Suppose  Sheodin  paid  np  his  fine  of  Rs.  30.  Then  he  would  not 
have  undergone  any  imprisonment  in  lieu  of  the  original  sentence  of  whip- 
ping, but  s.  395  only  comtemplates  remission  of  the  sentence  of  whipping 
altogether,  or  imprisonment  in  addition  to  any  other  punishment  inflicted. 
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"  At  the  same  time  it  seems  contrary   to  commonsense  that  a   man       1889 
who  is  sentenced  to  a  term  of  imprisonment  and  to  a  whipping  in  addition,       JAN  5, 

as  is  allowed  by  law,  should  get  off   the    additional   sentence  of  whipping        

altogether  because  he  is  declared  unfit  to  be  whipped,  and  at  the  same  time  CRIMINAL 
because  the  term  of  imprisonment  inflicted   upon  him   happens  to  be  the      REVI- 
full  term  of  imprisonment  per  se  the  Court  sentencing  him   is  competent     giONAL 
to  inflict.  

"I  am  therefore  inclined  to  read  the  words  '  to  imprisonment,'   taken  11  A.  308= 
along  with  the  concluding  paragraph  of  s.  395,  as  meaning   imprisonment    9  A, W.N. 
of  any   kind,   whether  original   or  alternative,    a  Court  is  competent  to  .(1889)98. 
inflict,  and  that  for  the  purposes  of  this  case,  Mr.  Bower's  Court  may  be 
held  to  be  competent  to  inflict  a  term    of  two  years  and  six  months' 
imprisonment. 

"  As  I  am  in  doubt,  I  submit  the  case." 

OPINION, 

STRAIGHT,  J. — In  my  opinion  the  convicting  Magistrate  had  no 
power  under  s.  395  of  the  Criminal  Procedure  Code  to  revise  his 
sentence  of  whipping  by  inflicting  a  fine  of  Bs.  30  on  Sheodin  in 
lieu  of  such  whipping.  Consequently  it  follows  he  bad  no  power  to 
[310]  direct  any  imprisonment  for  default  in  payment  of  such  fine.  All 
he  could  do  was — 

(1)  to  remit  the  whipping  altogether, 

(2)  to  sentence  the  offender  in  lieu  of  whipping,  or  of  so  much  of  the 
sentence  of  whipping  as  was  not  executed,  to  imprisonment,  &c. 

In  my  opinion  "  imprisonment "  there  means  a  substantive  sentence 
of  imprisonment,  and  not  imprisonment  for  default  in  payment  of  a  fine. 
If  the  Legislature  had  intended  otherwise  it  could  easily  have  declared 
that  a  Court  revising  its  sentence  under  s.  395  could  substitute  a  fine  for 
a  whipping  that  could  not  be  inflicted,  but  it  has  not  done  so,  and  I  must 
presume  that  having  expressed  itself  clearly  as  to  the  power  it  gives,  it 
intended  to  exclude  every  other  power.  Mr.  Bower's  order  must  be 
quashed  to  the  extent  that  it  ordered  a  fine  of  Ra.  30  or,  in  default,  six 
months'  rigorous  imprisonment.  Order  quashed. 


11  i.  310  =  9  *.WN.  (1889)  91. 
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.Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Tyrrell. 


BADHA  AND  OTHERS  (Plaintiffs)  v.  KINLOCK  (Defendant)  * 
[7th  January,  1889.] 

Pincipal  and  surely— Omission  by  creditor  to  sue  principal  debtor  within  period  of  limi- 
tation—Discharge of  surety— Act  IX  of  1872  (Contract  Act),  ss.  134.  187. 

The  omission  of  a  creditor  to  sue  bis  principal  debtor  within  the  period  of 
limitation  discharges  the  surety  under  s.  134  of  the  Contract  Act  (IX  of  1873), 
even  though  the  nons-uing  within  suoh  period  arose  from  the  creditor's  for- 
bearance. 

Section  137  of  the  Contract  Act  does  not  limit  the  effect  of  s.  134.  Its  object 
is  to  explain  and  prevent  misconception  as  the  meaning  of  s.  135.  It  applies 


*  Second  Appeal  No.  826  of  1887,  from  a  decree  of  A.  Sells,  Esq.  District  Judge  of 
Meerut,  dated  the  18th  March,  1887,  reversing  a  decree  of  Babu  Brijpal  Das,  Subordi- 
nate Judge  of  Meerut,  dated  the  24th  December.  1886. 
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only  to  a  forbearance  during  the  time  that   the  creditor  can  be   said  to  be  for, 
bearing  to  exercise  a  right  which   is  still  in  existence. 

Hajarimal    v.  Krishnarav  (I)    and  Krishto  Kishori    CJwwdhrain  v.   Radha 
Roman  Munshi  (2),  dissented  from.     Hazari  v,  Chunni  Lai  (3)  referred  to. 

[R.,  U.B.E.  (1892—1896),  Civil,  308;  2  N.L.R.  42  (43).] 

[311]  THIS  was  a  suit  for  the  recovery  of  Rs.  1,316-7-6  alleged  to  ba 
due  upon  a  surety  bond  executed  by  the  defendants  on  the  5th  January, 
1876.  One  Mangal  was  indebted  to  the  plaintiff  for  a  sum  of  Rs.  767-11-6, 
which  he  agreed  to  pay  by  yearly  instalments,  and  the  defendants  by 
their  bond  engaged  to  pay  any  instalments  not  duly  paid  by  him  with 
interest.  The  present  suit  was  instituted  on  the  19th  June,  1886,  on  which 
date  it  was  admitted  that  the  claim  of  the  plaintiff  against  the  principal 
debtor,  Mangal,  was  barred  by  limitation.  The  Court  of  first  instance 
(Subordinate  Judge  of  Meerut,  dismissed  the  suit  on  the  ground  that  the 
legal  effect  of  the  omission  of  the  plaintiff  to  enforce  the  claim  against  the 
principal  debtor  Mangal  was  his  discharge,  and  consequently,  under  s.  131 
of  the  Contract  Act,  the  discharge  of  his  sureties  the  defendants. 

The  plaintiff  appealed  to  the  District  Judge  of  Meerut.  The 
District  Judge  allowed  the  appeal  and  reversed  the  Subordinate  Judge's 
decree,  upon  grounds  which  he  stated  as  follows  : — 

"  The  simple  question  now  to  be  decided  is,  whether,  under  these 
circumstances,  the  plaintiff  has  any  right  to  recover  from  the  sureties. 
The  lower  Court  has  refused  him  relief.  For  the  defendants  it  is  contended 
that  the  omission  to  sue  tho  principal  within  the  legal  period  is,  under 
s.  134,  sufficient  to  discharge  the  sureties.  But  there  is  no  legal  obligation 
upon  the  creditor  to  sue  his  debtor,  and,  under  s.  137,  forbearance  on  his 
part  does  not  necessarily  discharge  the  surety.  And  this  would  seem  to 
show  that  it  was  intended  that  the  words,  'discharge  of  the  principal  debtor' 
should  refer  only  to  such  a  discharge  as  would  presumably  operate  also  as 
a  discharge  of  the  principal  debtor  in  regard  to  his  obligation  to  the  surety, 
But  in  the  present  case  the  sureties  defendants  would  still  have  their  right 
of  recovery  against  their  principal.  They  are  in  fact  in  no  worse  position 
than  they  were  before.  The  omission  of  the  creditor  to  sue  does 
not  affect  them  ;  that  is,  it  does  not  in  any  way  affect  the  contract  as 
entered  into  by  them ;  and  I  am  of  opinion  that  the  word  '  omission '  in 
s.  131  should  be  interpreted  in  the  sense  of  s.  139 ;  that  it  is  intended 
to  comprise  such  omissions  only  as  would  [312]  be  omissions  of  duty, 
a  neglect  of  certain  acts  which  the  creditor's  duty  to  the  sureties 
required  him  to  perform.  And  this  seems  to  be  the  view  taken  by 
the  Bombay  High  Court  in  the  case  of  Hajarimal  v.  Krishnarav  (l). 
On  the  other  band,  my  attention  has  been  drawn  by  the  pleader  for 
the  defendants  to  the  case  of  Hazari  v.  Chunni  Lai  (3)  in  the 
Allahabad  High  Court,  which  at  first  sight  would  seem  to  militate 
against  the  view  taken  above.  But  I  am  of  opinion  that  it  does  not  really 
do  so.  In  that  case  the  creditor  had  omitted  to  perform  an  act  which  was 
actually  imposed  upon  him  by  the  contract  for  the  performance  of  which 
the  security  was  given.  That  omission  might  seriously  have  prejudiced 
the  interests  of  the  sureties.  In  this  respect,  therefore,  the  Allahabad 
case  differs  materially  from  the  present  one  and  from  the  Bombay  case. 
For  those  reasons  then,  I  am  of  opinion  that  the  lower  Court  is  wrong 
in  holding  that  the  plaintiff's  claim  against  the  defendants  baa  been  ex- 
tinguished. The  appeal  is  accordingly  decreed  with  costs." 


(1)  5  B.  617. 
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The  defendants  appealed  to  the  High  Court. 
Kunwar  Shivanath  Sinha,  for  the  appellants. 
Mr.  Abdul  Majid,  for  the  respondent. 

JUDGMENT. 

EDGE,  G.J.,  and  TYRRELL,  J. — This  appeal  arises  in  a  suit  brought 
by  a  creditor  against  a  surety  on  a  contract  of  guarantee.  The  surety 
in  bis  contract  of  guarantee  had  hypothecated  certain  immoveable  pro- 
perty, and  at  the  time  when  the  suit  was  brought  the  rights  of  the  creditor 
against  the  debtor  whose  debt  was  guaranteed  were  barred  by  limitation. 

The  Court  below  held  that  the  surety  was  liable  notwithstanding  the 
fact  that  the  remedies  of  the  creditor  against  the  debtor  had  been  barred 
before  the  suit  was  commanced.  The  Court  below  came  to  the  conclusion 
from  a  consideration  of  the  case  of  Hajarimal  v.  Krishnarav  (1).  In  this 
Court  Mr.  Abdul  Majid  for^the  respondent  has  relied  upon  the  Bombay  case 
and  on  the  judgment  inKristo  Kishori  Chowdhrainv.RadhhaRomunMunshi, 
(2)  in  which  the  ruling  of  the  Bombay  case  was  approved  by  the  Calcutta 
[313]  Court.  In  the  Bombay  case  Westropp,  C.  J.,  in  delivering  the 
judgment,  we  think,  put  a  correct  construction  on  s.  134  of  the  Contract  Act 
(IX  of  1872),  that  is  to  say,  he  held  at  page  650  of  the  report  that  the  omis- 
sion of  a  creditior  to  sue  the  principal  debtor  within  three  years  from  the 
date  of  the  bond  produced  the  legal  consequence  of  the  discharge  of  the 
principal  debtor,  but  he  also  held,  and  in  this  we  do  not  agree  with  that 
learned  Judge,  that  the  effect  of  s.  137  of  the  Contract  Act  is  to  make 
s.  134  inapplicable  when  the  non-suing  by  the  creditor  on  the  debt  within 
the  period  of  limitation  arose  from  his  own  forbearance.  This  latter  view 
is  a  view  also  adopted  by  the  Judges  of  the  Calcutta  Court,  with  which  we  do 
not  agree.  We  think,  as  did  Sir  Michael  Westropp,  that  it  is  quite  plain  that 
the  legal  consequence  of  the  omission  of  a  creditor  to  sue  his  debtor  within 
the  period  of  limitation  would  be  the  discharge  of  the  surety,  and  it  appears 
to  us  that  s.  137  does  not  limit  the  effect  of  s.  134.  In  our  opinion  ss.  135 
136  and  137  are  founded  upon  the  English  law,  and  s.  137  is  more  a  section 
by  way  of  explanation  and  to  prevent  misconception  as  to  the  effect  of  s.  135 
than  a  variation  of  the  rule  of  law  enunciated  in  s.  134.  In  our  view  s.  137 
applies  only  to  a  forbearance  during  the  time  that  the  creditor  can  bo  said 
to  be  forbearing  to  exercise  a  right  which  is  still  in  existence.  The  view 
of  s.  137,  which  was  adopted  in  Bombay  and  followed  in  Calcutta,  is,  in 
our  opinion,  inconsistent  not  only  with  s.  134,  but  with  the  policy  of 
SB.  140  and  141.  By  s.  140  it  is  provided  that  when  a  guaranteed  debt 
has  become  due,  to  take  the  case  of  a  debtor  only,  the  surety  upon  payment 
of  the  debt  is  invested  with  all  the  rights  which  the  creditor  had  against 
the  principal  debtor.  If  the  view  adopted  at  Bombay  be  correct,  that 
section  applied  to  such  a  case  as  the  present.  The  payment  by  the  surety 
after  the  statutory  period  of  limitation,  so  far  as  the  debt  was  concerned, 
could  not  transfer  to  the  surety  any  rights  of  the  creditor  against  the 
principal  debtor,  for  all  those  rights  were  barred  at  the  time.  Again,  to 
take  s.  141,  it  shows  that  the  intention  of  the  framers  of  the  Act  was  that 
the  surety  should  have  the  benefit  of  every  security  which  the  principal 
debtor  had  at  the  time  the  contract  of  surety  was  entered  into.  We  fail  to 
Bee  what  advantage  it  would  [314]  be  to  the  surety  to  have  the  security 
which  the  creditor  possessed  against  the  principal  debtor  at  the  date  when 
the  contract  of  guarantee  was  entered  into,  if  the  creditor's  right  to  sue  upon 
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the  security  bad  become  barred  by  limitation  before  payment  by  the  surety. 
According  to  the  law  of  England  on  which  the  Contract  Act  is  principally 
framed,  at  least  with  regard  to  the  sections  in  connection  with  contracts 
of  guarantee,  a  surety  could  in  an  action  brought  against  by  the  creditor 
avail  himself  of  any  set  off  arising  in  the  same  transaction,  of  which  the 
debtor  might  have  availed  himself  if  the  creditor  had  brought  the  action 
against  him.  In  our  opinion  the  liability  of  the  surety  determined  as  soon 
as  the  liability  of  the  principal  debtor  by  the  omission  of  the  creditor 
was  discharged.  It  appears  to  us  that  the  view  which  we  take  is  laid  down 
in  the  judgment  of  his  Court  in  Hazari  Lai  v.  Chunni  Lai  (1).  Holding 
the  view  which  we  do  as  to  the  law  in  this  case,  we  allow  the  appeal  and 
dismiss  the  action  with  costs.  Appeal  allowed. 


11  A.  311  (F.B.)  =  9  &.W.N.  (1889)  107, 
FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight, 
and  Mr.  Justice  Tyrrell. 


MUHAMMAD  SULAIMAN  KHAN  AND  OTHERS  (Judgment- debtors) 
v.  FATIMA  (Decree-holder)*     [18th  January,  1889.] 

Practice — Execution  of  decree — Decree  affirmed  on  appeal — Amendment  of  decree  by 
first  Court  after  affirman-e— Objection  by  judgtnent-debtor  to  execution  of  amended 
decree— Appeal  from  order  disallowing  objection— Objection  allowed  on  appeal. 

The  decree  of  a  Court  of  first  instance  having  on  appeal  been  affirmed  by  the 
High  Court,  the  first  Court  altered  the  decree  which  had  been  affirmed,  intending 
to  bring  it  into  accordance  with  the  judgment  of  the  High  Court.  After  the 
decree  had  been  altered,  application  was  made  to  execute  it  as  altered,  but  this 
was  opposed  by  the  judgment-debtor  on  the  ground  that  that  was  not  the  decree 
which  could  be  executed. 

Held  by  the  Full  Bench  that  the  objection  must  prevail,  on  the  grounds  that 
the  decree  sought  to  be  executed  was  not  that  of  the  appellate  Court,  and  that 
the  decree  had  been  altered  by  the  first  Court,  which  had  no  power  to  alter  it. 

Abdid  Hayai  Khan  v.  Chunia  Kuar  (2),  referred  to. 

[319]  Held  by  the  Division  Bench  that  the  order  of  the  first  Court  disallowing 
the  objection  and  directing  that  execution  of  the  decree  as  altered  should  proceed, 
could  not  be  regarded  as  passed  under  s.  206  of  the  Civil  Procedure  Code  but  was 
an  order  passed  in  execution  of  decree  and,  as  such,  was  appealable. 

[R.  17  A.  478  (482)  =  15  A.W.N.  109;  14  C.P.L.B.  92  (93) ;  9  C.W.N.  605 
(607)  ;  D.,  5  C.W.N.  192  (193)  =  28  C,  177.] 

[N,B,  See  in  this  connection,  11  A.  267,  supra.] 

THIS  case  was  connected  with  Muhammad  Sulaiman  Khan  v.  Muham- 
mad Yar  Khan  (3).  Musammat  Fatima  obtained  a  decree  against  Muham- 
mad Sulaiman  Khan  and  others  in  the  Court  of  the  Subordinate  Judge  of 
Aligarh.  On  appeal,  the  decree  was  affirmed  by  the  High  Court  on  the 
8th  February,  1882.  On  the  18fch  July,  1885,  an  order  was  passed  by  the 
Subordinate  Judge,  on  the  application  of  the  decree-holder,  amending  the 
original  decree,  which  was  defective  in  not  clearly  specifying  the  property 
to  which  it  related  After  theamendment  had  been  made,  the  decree-holder 
applied  for  execution  of  the  decree  aa  amended.  The  judgment-debtors 
opposed  this  application,  on  the  ground  that  the  decree  of  which  execution 


*  First  Appeal  from  Order  No.  1882  of  1885. 
(1)  8  A.  369.  (9)  8  A.  377. 
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was  prayed  was  cot  the  decree  which  could  be  executed.     On  the  29th  1889 

August,  1885,  the  Subordinate  Judge  disallowed  the  objection,  and  directed  JAN.  18, 

execution  of  the  decree  as  amended.  

The  judgment-debtors  appealed  to  the  High  Court  from  this  order,  on  FULL 

the  ground  that  the  Subordinate  Judge  had  no  jurisdiction  to  amend   the  BENCH, 

decree  ;  and  that  the  decree  as  amended  could  not  be  executed.  I~~SHI 

A  preliminary  objection  was  taken  on  behalf  of  the  respondent  to  the  (p.B.)=" 

hearing  of  the  appeal  on  the  ground  that  the  Subordinate  Judge's    order  g  &  w  N  . 

was   passed  under  s.  206  of  the  Civil  Procedure  Code,  dealing  with  an  (188g)  J07. 
objection  to  the  amendment  of  the  decree,  and  was  therefore  not  appealable. 

The  Hon.  Pandit  Ajudhia  Nath  and  Pandit  Harkishen  Das,  for  the 
appellants. 

Mr.  Amir-ud-din,  for  the  respondent. 

The  Court  gave  judgment  first  upon  the  preliminary  objection,  as 
follows  : — 

STRAIGHT,  J. — This  has  been  filed  as  a  first  appeal  from  order  in 
execution  of  decree,  and  the  appellants  are  the  judgment-debtors,  [316] 
and  the  respondent  the  decree-holder.  Mr.  Amir-ud-din,  the  counsel  for 
the  respondent,  takes  a  preliminary  objection  to  the  hearing  of  the  appeal, 
on  the  ground  that  the  order  it  assails  was  an  order  passed  under  s.  206  of 
the  Civil  Procedure  Code,  and  dealt  with  an  objection  to  the  amendment 
of  the  decree.  I  dissent  from  that  view.  It  seems  to  me  that  the  order 
of  the  Subordinate  Judge,  which  is  the  subject-matter  of  appeal  here,  was 
an  order  passed  in  execution  of  decree.  An  application  to  execute  the 
decree  had  been  made  upon  the  24th  September,  1878,  and  subsequently 
to  that  application  a  variety  of  proceedings  had  taken  place,  the  result  of 
which  was  that,  somewhere  prior  to  June,  1885,  the  decree-holder  had  in- 
timated her  intention  to  obtain  amendment  of  the  decree,  and  ultimately, 
upon  the  18th  July,  1885,  that  decree  was  amended.  On  the  29th  August, 
1885,  the  matter  came  before  the  Subordinate  Judge  in  the  shape  of  an 
application  for  the  purpose  of  proceeding  with  the  execution  of  the  amend- 
ed decree,  and  it  was  in  reference  to  that  application  for  execution  to  pro- 
ceed, that  he  determined  by  his  order  which  is  now  impeached,  the  matter 
that  was  then  before  him.  I  do  not,  therefore,  think  that  his  order  can, 
as  Mr.  Amir-ud-din  contends,  be  regarded  as  an  order  passed  under  s.  206 
of  the  Civil  Procedure  Code,  in  which  case  it  would  be  an  unappealable 
order,  and  only  open  to  revision  under  s.  622  of  the  Code,  but  I  regard  it 
as  an  order  passed  in  execution  of  a  decree,  from  which  an  appeal  has  been 
properly  preferred.  This  disposes  of  the  preliminary  point,  and  we  shall 
in  due  course  proceed  with  the  determination  of  the  appeal. 

BEODHURST,  J. — I  am  of  the  same  opinion. 

The  hearing  of  the  appeal  was  then  proceeded  with ;  and  ultimately, 
on  the  13th  August,  1888,  the  appeal  was  referred  to  a  full  Bench,  by  the 
following  order :  — 

STRAIGHT,  J. — This  case  is  connected  with  a  reference  which  was 
before  the  learned  Chief  Justice,  my  brother  Mabmocd  and  myself,  in  which 
the  question,  to  put  it  broadly,  was  whether,  when  once  a  case  has  gone 
in  appeal  to  an  appellate  Court  and  been  decided  by  such  appellate 
Court,  the  lower  Court  could  disturb  or  [317]  amend  the  decree  passed 
by  it,  under  s.  206  of  the  Civil  Procedure  Code.  The  learned  Chief 
Justice  and  myself  have  held  that  the  decree  of  the  appellate  Court  is  the 
only  decree  which  is  capable  of  amendment  under  s.  206  of  the  Civil 
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1889        Procedure  Code.     The  question  raised  by  this  appeal  is  in  some  sense 
JAN.  18.     connected  with  that  reference  to  the  learned  Chief  Justice,  my  brother 
Mahmood  and  myself. 

But  this  raises  the  further  question  as  to  whether,  a  decree  having 
BENCH,    been  erroneously  amended  by  a  first  Court  after  there  has  been  an  appeal, 
11  A~sii=  WDen  8u°h  amended  decree  is  sought  to  be  put  into  execution,  the  Court 
F  B  )         asked  to   execute  it  can  go  into  the  question  whether  it  has  been  properly 
9  A  W  N     or  imPr°Perly  amended. 

(1889)  107,  ID  m?  opinion,  having  regard  to  a  series  of  decisions  of  this  Court, 

which  have  held  that  a  Court  executing  a 'decree  must  take  it  as  it  finds  ib, 
and  not  enter  into  any  question  as  to  whether  it  was  made  with  or 
without  jurisdiction,  the  present  appeal,  should  fail.  But  as  there  is  a 
ruling  of  my  brothers  Oldfield  and  Brodhurst  in  Abdul  Hayai  Khan  v. 
Chunia  Kuar  (1)  taking  a  contrary  view,  I  think  it  would  be  desirable  that 
this  case  should  be  determined  by  a  Bench  consisting  of  the  learned  Chief 
Justice,  my  brother  Brodhurst,  and  myself.  I  accordingly,  subject  to  the 
learned  Chief  Justice's  approval,  direct  that  it  should  be  so  heard  and 
determined. 

BRODHURST,  J. — I  concur  in  referring  the  case  to  a  Full  Bench. 
The  case  again  came  on  for  hearing  on  the  18th  January,  1889,  when  the 
following  judgments  were  delivered  by  the  Full  Bench  : — 

JUDGMENTS. 

EDGE,  C.  J. — In  this  case  the  decree  of  the  late  Subordinate  Judge  of 
Aligarh  was  an  appeal  to  this  Court  confirmed  on  the  8th  February,  1882, 
and  on  the  18th  July,  1885,  another  Subordinate  Judge  altered  the  decree 
which  had  been  confirmed,  intending,  no  doubt,  to  bring  it  into  accordance, 
from  his  point  of  view,  with  the  judgment  of  the  High  Court.  Whether 
the  decree,  as  confirmed  by  the  High  Court,  correctly  represented  the 
judgment  of  the  High  Court,  is  absolutely  immaterial  for  present  purposes. 
After  the  decree  had  been  altered,  application  was  made  to  execute  the 
decree  as  altered.  Objection  was  taken  that  that  was  not  the  [318] 
decree  which  could  be  executed.  The  Subordinate  Judge  of  Aligarh 
disallowed  the  objection  and  ordered  the  altered  decree  to  be  executed. 
Hence  this  appeal  here. 

It  has  been  decided  in  this  Court  that  the  Court  executing  a  decree 
cannot  alter  the  decree  which  it  receives  to  execute.  But  it  has  been  held 
by  Mr.  Justice  Oldfield  and  my  brother  Brodhurst  in  the  case  of  Abdul 
Hayai  Khan  v.  Chunia  Kuar  (1)  that  when  a  decree-holder  proceeds 
to  execution  it  is  open  to  the  person  against  whom  execution  is  prayed,  to 
show  that  the  decree  which  is  sought  to  be  executed  is  not  the  decree  of 
the  Court  to  be  executed.  It  has  also  been  decided  that  when  a  decree 
has  been  confirmed  by  an  appellate  Court  the  Subordinate  Court  cannot 
amend  the  decree.  It  has  also  been  decided  by  this  Court  that  when  a 
decree  has  been  confirmed  by  the  appellate  Court,  the  decree  to  be  executed 
is  the  decree  of  the  appellate  Court.  In  this  particular  case  there  were 
two  good  objections  to  the  execution,  one  was  that  it  was  not  the  decree  of 
the  appellate  Court,  and  secondly,  that  the  decree  had  been  altered  by  the 
Subordinate  Judge,  who  had  no  power  to  alter  it.  I  think  the  appeal  should 
be  allowed  and  the  order  of  the  Subordinate  Judge  set  aside.  The  appellants 
to  get  their  costs  in  all  the  Courts. 

(1)  8  A.  377. 
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STRAIGHT,  J.— I   am   of  the  same  opinion.     It  is  now  established       1889 
beyond  all  question  that  upon  the  29th  August,  1885,  the  amended  decree    JAN.  18. 
of  which  the  Subordinate  Judge  directed  the  execution  was  not  worth 
the  paper  it  was  written  upon,  because  that  amendment  of  it  had   been      FULL 
made  by  a  Court  not  having  power  to  make  it.     Consequently  any  execu-     BENCH. 
tion  upon  the  basis  of  that  decree  took  place  without   authority  or  legal 
countenance   and   cannot   be  sustained.     The  plea  in   appeal  is  a  well-  **  *   81* 
founded  plea,  and  I  am  of  opinion  that  it  should  prevail.     Therefore  the     ^•B-'a" 
result   is   that   the   order   of   the   Subordinate  Judge  being  set  aside  this    !   *-w-M 
appeal  succeeds  with  costs.  (1889)  107. 

BRODHUBST,  J. — I   concur  with  the  learned  Chief  Justice  and  my 
brother  Straight  in  decreeing  the  appeal  with  costs. 

Appeal  allowed. 


11  A.  319  (F.B,)  =  9  A.W.N,  (18B9)  101. 
[319]  FULL  BENCH. 

Before  Sir  John  Edge,  Kt ,  Chief  Justice,  Mr.  Justice  Straight  and 
Mr.  Justice   Tyrrell. 


HARDEI  (Plaintiff)  v.  RAM  L*L  (Defendant)*      [19th  January,  1889.] 

Registration— Act  III  of  1877  (Registration  Act]  SB,  49,60  —Certificate  of  Registration- 
Distinction  between  act  of  registering  officer  oni  conduct  of  parties — Certificate  not 
invalidtei  and  document  ntt  made  inadmissible  by  errotiecnis  procedure  in  present' 
ing  or  admitting  execution. 

The  word  "  registered"  as  used  in  a.  49  of  the  Registration  Act  (III  of  1877), 
refers  to  the  act  of  registration  by  the  registering  officer,  and  not  to  matters  of 
procedure  or  conduct  of  the  parties  seeking  registration,  which  are  governed  by 
special  provisions  of  the  Act.  s.  49,  read  with  s.  60,  only  means  that  a  document 
to  be  admissible  in  evidence,  for  the  purposes  of  the  former  section,  must  be 
registered,  i.e.,  the  officer  must,  under  s.  60,  have  put  upon  it  the  certificate 
required  by  that  provision.  If  he  has  done  so,  the  document  bearing  suoh 
certificate  becomes  admissible  in  evidence  ;  if  he  has  not,  or  there  has  been  no 
registration  of  the  document,  then  such  document  is  inadmissible.  Where  the 
document  bears  such  a  certificate,  it  is  registered  within  the  meaning  of  s.  60, 
and  becomes  under  the  second  paragraph  thereof  admissible  in  evidence,  and  the 
operation  of  the  second  paragraph  is  not  interfered  with  by  s,  49. 

Whore,  therefore,  the  lower  appellate  Court  rejected  as  inadmissible  in  evidence 
under  s.  49.  a  deed  of  gift  of  immoveable  property  upon  which  was  endorsed 
a  certificate  under  s.  60,  on  the  ground  that  the  person  presenting  it  for  registra- 
tion and  admitting  execution  was  not  qualified  to  do  so  under  ss.  32  and  35,  and 
the  registration  was  consequently  void  and  the  document  not  registered  under 
a.  17  (a)— held  that  the  Court  was  wrong  in  so  doing,  and  ought  to  have  looked  at 
and  dealt  with  the  document. 

Bar  Sahai  v.  Cliunni  Kuar  (I),  Ikbal  Begam  v.  Sham  Sundar  (2),  Bishunath 
Naik  v.  Kalliani  Bai  (3),  Hussaini  Begam  v.  Mulo  (4),  Sheo  Shunkar  SaJioy  v. 
Hirdey  Narain  Sahu  (5),  Muhammad  Ewaz'v.  Birj  Lai  (6),  Sah  Mukhun  v  Lai 
Paniay  v,  Sah  Koondan  Lai  (7).  Majid  Hosain  v.  Fazl  an-uissa  (8)  referred  to. 

[Disa.— 6  0.  C.  9  (14)  ;  R.-20  A.  392,  26  A.  57  (59)  ;  17  B  94.  23  M.  580.  D.— 18  M. 
364  (367).] 

*  Second  Appeal  No.  1382  of  1886 

(1)  4  A.  4.  (2)  4  A.  384.         (3)  2  A.W.N.  (1832)  175. 

(4)  2  A.W.N.  (1882)  183  (5)  6  C.  25.  (6)  4  I.  A.  166. 

(7)  2  I.  A.  210.  (8)  16.1.  A.  19. 
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1889  THIS  was  a  reference  to  the  Fall   Bench  by  Straight  and  Brodhurst, 

JAN,  19,     JJ.,  of  the  determination  of  a  second  appeal.     The  order  of  reference  was 

as  follows  :  — 
FULL  "The  plaintiff   is  the  widow  of  Har  Nayain,  son  of  Bal  Kishan,  and 

BENCH,    she  sues  to  enforce  a  deed  of  gift  of  a  house,  made  in  her  favour  by  her 
father-in-law  on  the  1st   December,  1885,  upon  the  allegation  that  Bal 

11  4.  8^'   Kishan  having  died  on  the  2nd  December,  1885,  the  [320]  defendant,  a 
• w  N     couain  of  ^al  Kisban,  on  fcn0  24th  February,  1886,  wrongfully  dispossessed 

9  A.W.N.  ner  Of  tDe  aamQ.  The  defendant  pleaded,  among  other  matters,  that  he 
^  *01'  and  Bal  Kishan  were  members  of  a  joint  Hindu  famHy  ;  that  on  the  latter's 
death  the  property  left  by  him  devolved  on  the  defendant  ;  that  the 
plaintiff  is  therefore  only  entitled  to  maintenance  ;  that  at  the  time  of 
the  alleged  gift,  Bal  Kishan  bad  lost  consciousness,  and  that  the  deed 
of  gift  was  not  duly  registered.  The  first  Court  found  that  the  defendant 
and  Bal  Kishan  were  not  joint,  and  that  the*  deed  of  gift  was  executed 
by  the  latter.  Upon  the  question  of  registration,  the  Munsif  expressed 
himself  as  follows  : — 

"  The  facts  are,  that  three  days  before  his  death,  Bal  Kishan,  having 
got  the  deed  written,  entrusted  it  to  Pandit  Kashi  Nath  to  get  it  registered. 
Pandit  Kashi  Nath  explains  the  transaction  as  below  :— 

'  'I  know  Bal  Kishan  ;  three  days  before  his  death  he  had  a  deed  of  gift 
written  by  Mannu  Lai,  which  he  entrusted  to  me  to  get  registered,  telling 
me  that  he  could  not  go  himself  as  he  was  seriously  ill,  and  had  dysentery. 
After  his  death,  I  had  the  deed  registered.  The  same  day  when  it  was 
written,  I  went,  but  the  Registrar  had  risen.  Next  day  I  went  again,  but 
the  Tahsildar  was  not  there,  and  the  Peshkar  had  gone  to  look  after  sup- 
plies for  the  troops.  On  the  third  day,  Bal  Kishan  died.  Again  in  cross- 
examination,  'Bal  Kishan  handing  the  gift  to  me,  told  me  to  bring  the 
Registrar  to  his  house,  and  there  and  then  get  the  deed  registered.  Bal 
Kishan  had  given  me  Rs.  10  to  be  paid  to  the  Tahsildar  as  commission, 
which  money  I  returned  to  Shivji  Ram.'  Now  in  these  circumstances  it 
was  presented  to  the  Registrar  by  Pandit  Kashi  Nath  a  few  days  after  Bal 
Kishan's  death,  and  was  registered  under  para.  3  of  s.  35,  Registration  Act. 
It  is  argued  on  behalf  of  the  defendant  that  all  that  Bal  Kishan  directed 
Kashi  Nath  was  to  bring  down  the  Registrar  to  his  house,  and  there  get  it 
registered  in  his  presence,  and  that  his  directions  did  not  authorize  Kashi 
Nath  to  have  it  registered  after  his  death,  in  the  manner  Kashi  Nath 
got  it  registered,  so  that  Kashi  Nath  could  not  be  an  assign  of  Bal 
[321]  Kishan.  I  think  that  the  argument  does  not  hold.  The  object  for 
which  the  deed  was  entrusted  to  Kashi  Nath  was  its  registration,  and  if 
for  the  Tahsildar's  absence  from  his  office,  it  could  not  have  been  registered 
in  the  manner  suggested  by  Bal  Kishan,  the  only  way  in  which  it  could 
be  registered  was  the  way  in  which  it  has  been  registered,  Thus  only 
could  the  object  be  accomplished  by  the  only  means  available  to  Kasbi 
Natb.  I  am  of  opinion  that  the  deed  was  assigned  to  Kashi  Nath  for 
registration,  he  had  the  executant's  authority  for  the  purpose,  and  he  was 
his  assign." 

"  From  the  decision  of  the  Munsif,  the  defendant  appealed,  and  the 
learned  Judge  reversed  his  decision,  holding  that  Pandit  Kashi  Nath  was 
not  an  assign  of  the  deceased  Bal  Kishan,  within  the  meaning  of  s.  32  or 
s.  35  of  the  Registration  Act,  and  that  consequently  the  registration  of 
the  deed  of  gift,  under  which  the  plaintiff  claimed,  was  void,  and  thus  the 
deed  of  gift  itself  must  be  held  to  be  void  as  not  having  been  registered 
under  s.  17,  clause  (a)  of  the  Registration  Act. 
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"  From  this  decision  of  the  Judge,  the  plaintiff  appealed  to  this  Court,        1889 
and  the  two  points  urged  before  us  were —  JAN.  19. 

"  1.  That  the  deed  being  in  fact  registered,  any  defect  in  the  procedure  ]?OLL 

with  regard  to  its  registration  cannot  invalidate  such  registration.  _ 

"  2.  That  the  registration  was  valid.  BBNOH, 

"  It  may  be  convenient  to  give   a  translation  of  the   registration  en-  11  A.  819 

dorsement  which  runs  in  the  following  terms:—  (F.B.)  = 

"This  document  was  presented  for  registration  in  the  office  of  the 
Sub-Eegistrar  of  Khurja,  in  the  district  of  Bulandsbahr,  on  Tuesday, 
the  5th  January,  1886,  between  1  and  2  P.M.  with  an  application  under 
s.  35,  Act  III  of  1877.  The  execution  of  this  document  was  acknowledged 
on  behalf  of  Bal  Kishan,  son  of  Budh  Sen,  Brahman,  resident  of  Khurja, 
the  deceased  executant  of  the  deed,  who  had  died  after  executing  and 
depositing  the  deed,  by  Pandit  KashiNath,  son  of  Shiu  Parshad,  Brahman, 
resident  of  Khurja,  aged  45,  the  assign  (Mufabwazilat)  of  the  deed,  and  he 
[322]  was  identified  by  Mannu  Lai,  son  of  Jahangir  Mai,  caste  Banya, 
and  Bansidhar,  Brahman." 

The  case  came  for  hearing  before  a  Full  Bench  consisting  of  Edge, 
C,  J,,  and  Straight  and  Tyrrell,  JJ.  On  the  27th  July,  1888,  their  Lord- 
ships passed  the  following  order  : — 

"Before  we  can  dispose  of  this  reference,  it  is  necessary  that  we  should 
have  findings  recorded  by  the  lower  Court  upon  the  following  issues  ; — 

"  1.  Was  the  deed  of  gift  executed  by  Bal  Kishan  ? 

"  2.  Was  the  deed  of  gift  delivered  to  Kashi  Nath  by  Bal  Kishan  for 
the  purpose  of  being  registered  ? 

"3.  Did  Bal  Kishan  merely  direct  Kashi  Nath  to  bring  the  Registrar 
to  his  house  so  that  he,  Bal  Kishan,  might  personally  effect  registration, 
or  did  he  give  the  deed  to  or  leave  it  in  the  hands  of  Kashi  Nath,  so  that 
it  might  be  registered  under  any  circumstances  ? 

"4.  In  presenting  the  deed  of  gift  for  registration,  did  Kashi  Nath 
act  bana  fide  and  in  the  honest  belief  that  in  doing  so  be  was  carrying  out 
the  wishes  and  intentions'of  Bal  Kishan  ? 

"  The  lower  Court  will  also  dispose  of  the  questions  of  fact  raised  by 
the  third,  fourth  and  fifth  pleas  in  the  memorandum  of  appeal  in  the  Court 
below." 

The  third,  fourth  and  fifth  pleas  in  the  memorandum  of  appeal  in  the 
Court  below  were  as  follows  : — 

"3.  The  defivery  of  possession  under  the  deed  of  gift  is  not  shown, 
inasmuch  as  Bal  Kishan  used  to  live  till  his  death  in  the  disputed  house. 
Even  if  the  deed  of  gift  be  taken  as  genuine.it  is  invalid  under  the  Hindu 
Law. 

"4.  The  documentary  evidence  proves  that  the  house  in  which  tho 
door  and  almirah  of  the  appellant's  house  are  fixed  is  the  exclusive  property 
of  the  appellant  and  has  been  all  along  in  his  possession.  The  decree  of  the 
lower  Court  for  demolition  of  the  door  and  window  is  entirely  improper. 

[323]  "  5.  The  evidence  on  record  shows  that  the  wall  in  which  there 
is  a  window  and  an  almirah,  belongs  to  the  house  of  the  appellant  and  is 
his  property.  Therefore  the  plaintiff  is  not  entitled  to  sue  in  respect  of 
the  constructions  and  changes  therein."  % 

On  the  remand,  the  District  Judge  of  Meerut  found,  with  reference 
to  the  issues  remitted  by  the  High  Court,  (i)  that  the  deed  of  gift  was  exe- 
cuted by  Bal  Kishan,  (ii)  that  the  deed  of  gift  was  delivered  to  Kashi 
Nath  by  Bal  Kishan  for  the  purpose  of  being  registered,  (iii)  that  Bal 
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1889        Kishan  intended  that  the  deed  should  be  registered  under  any  circum- 

JAN.  19.     stances,  and  (iv)  that  in  presenting  the  deed  for  registration  Kashi  Nath 

—        acted  bona  fide  and  in  the  honest  belief  that  in  doing  so  he  was  carrying 

FOLL      out  Bal  Kishan's  wishes.     In  reference  to  the  third,  fourth  and  fifth 

BENCH,    pleas  taken  in  the  memorandum  of  appeal  to  the  lower  Court,  the  District 

Judge  found  (i)  that  the  donee  was  living  wibh  the  donor  in  the  house 

11  A  819    prjor  to  the  donor's  death,  and  that  the  necessity  for  any  formal  delivery 

of  possession  was  therefore  obviated,  (ii)  that  the  house  in  which  the  de- 

H.W.N.    fen(jant,'8  <3Oor  and  almirah  were  fixed  bad  belonged  to  the  donor  Bal 

(1889)  101.   Kishan  and  the  defendant  Bam  Lai  jointly,  and  (iii)  that   the  wall  in 

question,  since  the  death  of  Bal  Kishan,    belonged    exclusively   to   the 

defendant. 

The  case  now  came  before  the  Full  Bench  for  disposal. 
The  Hon.  Pandit  Ajudhia  Nath  and  Pandit  Sundar  Lai,   for   the 
appellant. 

Mr.  G.  T,  Spankie  for  the  respondent. 

JUDGMENT. 

STRAIGHT,  J. — This  reference  to  the  Full  Bench  which  concerns  the 
determination  of  the  second  appeal  referred,  involves  three  questions. 

The  first  of  these  questions  is,  whether  the  deed  of  gift  of  the  1st 
December,  1885,  was  admissible  in  evidence  as  not  being  barred  by  any 
provision  to  be  found  in  the  Registration  Act  of  1877. 

Secondly,  whether  any  inference  from  the  findings  recorded  in  the 
Court  below,  or  from  any  other  materials,  is  warranted  that  the  donee 
obtained  possession  under  the  gift. 

[324]  And  thirdly,  whether  in  regard  to  the  finding  of  the  learned 
Judge  as  to  the  division  wall,  the  decision  of  the  first  Court  should  be 
modified. 

The  first  of  these  questions  is  not  res  integra,  as  far  as  this  Court  is 
concerned,  because  a  number  of  rulings  more  are  less  bearing  upon  it  have 
boen  referred  to  by  Pandit  Sundar  Lai  who  appeared  on  behalf  of  the 
appellant.  Those  rulings  are  Ear  Sahai  v.  Chunni  Kuar  (l),  Ikbal  Begam 
v.  Sham  Sundar  (2),  Bishunath  Naik  v.  Ealliani  Bai  (3),  Husaini  Begam 
v.  Mulo  (4).  In  those  rulings  a  decision  of  the  Calcutta  High  Court  in 
Sheo  Shunkar  Sahoy  v.  Hirdey  Narain  Sahu  (5)  was  referred  to,  approved 
and  followed,  and  in  one  of  those  rulings  reference  was  also  made  to  a 
judgment  of  their  Lordships  of  the  Privy  Council,  Muhammad  Ewaz  v. 
Birj  Lai  (6).  In  this  connection  I  may  also  refer  to  another  ruling  of 
their  Lordships  of  the  Privy  Couucil,  a  portion  of  which  is  recited  in  Sah 
Mukhun  Lall  Panday  v.  Sha  Koondun  La.ll  (7). 

The  determination  of  the  question  as  to  whether  under  s.  60,  para.  2 
of  the  Registration  Act,  the  deed  of  gift  of  the  1st  December,  1885,  was 
duly  registered,  turns  upon  the  meaning  to  be  attached  to  s.  49  of  the 
same  Act,  which  must  be  looked  a!;  to  soo  whether  it  in  anyway  cuts 
down  the  operation  of  the  second  paragraph  of  s.  60  as  to  the  effect  the 
certificate  endorsed  upon  a  document  by  a  registering  officer  shall  have  to 
show  it  was  duly  registered.  S.  49  provides  that  no  document  required 
by  s.  17  to  be  registered,  shall,  a*nong  other  things,  ba  received  as  evidence 
of  any  transaction  affecting  such  property,  "  unless  it  has  been  registered 
in  accordance  with  the  provisions." 

(1)  4  A.  14     (9)  4  A.  364.      (3)  2  A.W.N.  (1832).  175.     (4)  3  A.W.N.    (1883),  183. 
(5)  6,  G.  35.  (6)  4  I.  A.  166.  (7)  3  I.  A  310. 
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I  have  given  the  construction  and  language  of  this  section  the  best  1889 
consideration  I  can,  and  in  my  opinion  the  word  "  registered "  as  JAN.  19. 
used  in  s.  49  has  reference  to  the  act  of  registration  by  the  registration  — — 
officer,  and  is  not  directed  to  or  concerned  with  any  matter  of  pro-  FCLL 
cedure  or  conduct  of  parties  seeking  registration,  which  is  to  [325]  be  BENCH, 
guided  and  governed  by  those  provisions  of  the  registration  law  which 
direct  what  they  should  do  for  the  purpose  of  effecting  or  bringing  **  *•  819 
about  registration  of  a  document.  I  take  s.  49,  read  in  conjunction  with  (*-B.)  — 
s.  60,  to  mean  nothing  more  than  this,  that  a  document  to  be  admissible  9  A-W-N. 
in  evidence  for  the  purposes  of  s.  49  must  be  registered,  that  is  to  say,  the  (|889)  10*- 
registration  officer  must  under  s.  60  have  put  upon  that  document  the 
certificate  which  s.  60  requires  him  to  put,  and  if  he  has  done  so  the 
document  bearing  such  certificate  under  s.  60  becomes  admissible  in 
evidence,  but  if  he  does  not  do  so  or  there  has  been  no  registration  of 
such  document,  then  the  document  cannot  be  received  as  evidence  because 
it  has  not  been  registered.  This  view  is  not  without  authority  because  I 
observe  that  Sir  Barnes  Peacock  in  the  course  of  his  judgment  in  Sah 
Makhun  Lai  Panday  v.  Sah  Koondun  Lall  (1)  observes  : — "Again  it  is  not 
clear  that  the  words  '  unless  it  shall  have  been  registered  in  accordance 
with  the  provisions  of  this  Act '  in  s.  49,  are  not  especially  as  regards 
strangers  to  the  deed,  confined  to  the  procedure  on  admitting  to  registration 
with  out  reference  to  any  matters  of  procedure  prior  to  registration  or  to  the 
provisions  of  ss.  19, 21,  3G  of  the  Act  or  other  provisions  of  a  similar  nature. 
In  considering  the  effect  to  be  given  to  s.  49,  that  section  must  be  read  in 
conjunction  with  s.  88,  and  with  the  words  of  the  heading  of  part  10,  !  of 
the  effect  of  registration  and  non-registration.'  Now,  considering  that 
registration  of  all  conveyances  of  immoveable  property  of  the  value  of 
Rs.  100  or  upwards  is  by  the  Act  rendered  compulsory,  and  that  proper  legal 
advice  is  not  generally  accessible  to  persons  taking  conveyances  of  land  of 
small  value,  it  is  scarcely  reasonable  to  suppose  that  it  was  the  intention 
of  the  Legislature  that  every  registration  of  a  deed  shoud  be  null  and 
void  by  reason  of  a  non-compliance  with  the  provisions  of  ss.  19,  21  or  36 
or  other  similar  provisions.  It  is  rather  to  be  inferred  that  the  Legis- 
lature intended  that  such  errors  or  defects  should  be  classed  under  the 
general  words,  '  defect  in  procedure'  in  s.  88  of  the  Act,  so  that  innocent 
and  ignorant  persons  should  not  be  deprived  of  their  property  through 
[326]  any  error  or  inadvertence  of  a  public  officer,  on  whom  they  would 
naturally  place  reliance.  If  the  registering  officer  refuses  to  register  the 
mistake  may  be  rectified  upon  appeal  under  s.  83  or  upon  petition  under 
s.  84,  as  the  case  may  be;  but  if  he  registers  where  he  ought  not  to  register, 
innocent  persons  may  be  misled  and  may  not  discover,  until  it  is  too  late  to 
rectify  it,  the  error  by  which,  if  the  registration  is  in  consequence  of  it  to  be 
treated  as  a  nullity,  they  may  be  deprived  of  their  just  rights.  It  is  un- 
necessary, however,  to  express  any  opinion  on  this  point,  as  it  has  been 
decided  between  these  parties  that,  notwithstanding  the  first  registration, 
the  deed  must  be  considered  as  unregistered.  Neither  of  the  parties 
appealed  from  the  decision,  and  therefore  whether  right  or  wrong  in  point 
of  law,  they  are  both  bound  by  it  in  this  suit,  and  it  must  be  assumed  as 
against  them  in  this  appeal  that  the  first  registration  was  a  nullity." 

It  is  to  be  remarked  that  there  was  no  specific  decision  upon  the 
precise  point  involved  in  the  present  case,  but  nevertheless  their  Lordships 
of  the  Privy  Council  do  seem  to  have  broadly  stated  their  opinion  that 

(i)  a  LA.  210. 
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1889       non-complianoe  with  the  provisions  of  a.  36,  that  is  to  say,  non-attendance 
JAN.  19.    of  the  executant  of  an  instrument  before  the  Registrar,  and  his  registering 
the   instrument  under  those  circumstances,  would  not  on  that  account 
FULL      render  his  proceedings  invalid. 

BENCH.  Again  it  seems  to  me  that  the  ruling  of  their  Lordships  of  the  Privy 

Council  in  the  case  of  Majid  Bosain  v.  Fazl-un-nissa  (1)  favours  the  view 
11 1.  819    that  I  have  been  putting  forward.     Their  Lordships  in  that  case  thought 
(F.B).«     that  although  there  had  not  been  a  strict  compliance  with  the  specific 
9  I.W.N.    directions  of  the  rules  laid  down  in  the  Registration  Act,  a  party  must  go 
(1889)  101.    to  the  office  of  the  Registrar  and  present  the  instrument  there,  never- 
theless where  the  Registrar  had  gone  to   the   house    of    the    executant 
and  having  ascertained  all  necessary  particulars,  had  then  registered  the 
instrument,  such  a  registration  was  a  substantial  compliance  with  the  provi- 
sion of  the  registration  law.     Indeed,  to  use  the  words  of  their  Lordships, 
[327]  "This  registration,  in  fact,  took  place  at  the  office  of  the  pargana 
Registrar,  though  the  officer  attended  to  receive  the  deed   to  receive  its 
acknowledgment,  and  to  compare  the  deed  with  the  copy.     He  brought 
it  all  to  his  own  office  and  the  registration  is,  in  fact,  the  recording  of  the 
copy  in  the  office  of  the  pargana  Registrar,  all  the  other  requisites  provided 
by  the  rule  having  been  othewise  complied  with." 

That  case  is  an  authority  for  this,  that  though  a  direction  in  the 
statute  to  parties  seeking  registration  of  a  document  had  not  in  terms 
been  complied  with,  nevertheless  the  certificate  of  the  Registrar  was  held 
to  be  sufficient  and  satisfactory  proof  of  due  and  proper  registration. 

In  the  present  case  we  have  before  us  a  specific  certificate  from  the 
Registrar  to  the  effect  that  the  particular  document,  i.e.,  the  deed  of  gift, 
was  registered.  It  is  not  necessary  for  me  to  go  at  length  through  the 
reasons  that  seem  to  underlie  the  rulings  of  their  Lordships  of  the  Privy 
Council,  for  they  are  very  fully  stated  in  Muhammad  Ewaz  v.  Birj  Lai,  f  2) 
and  Sir  Montague  E.  Smith  has  exolained  in  that  case  how  the  object 
of  the  registration  law  being  to  afford  notoriety  to  instruments  relating  to 
immoveable  property,  the  circumstance  that  a  document  has  been,  in  fact, 
registered,  satisfies  the  object  at  which  the  statute  aimed.  Here  the  deed 
of  gift  was  registered  on  tho  5th  of  January,  1886,  the  object  of  the  regis- 
tration law  was  satisfied,  and  there  was  notice  from  that  time  that  such 
instrument  was  in  existence.  I  am  therefore  of  opinion  that  this  document, 
bearing  as  it  did  a  registration  certificate,  was  registered  within  the  mean- 
ing of  s.  60  of  the  Registration  Act,  that  under  para.  2  of  that  section  it 
became  admissible  in  evidence,  and  that  there  is  nothingein  s.  49  which 
militates  with  that  view  or  interferes  to  prevent  the  operation  of  the  second 
paragraph  of  s.  60.  I  think  that  the  learned  Judge  was  wrong  in  holding 
that  this  document  was  not  admissible  in  evidence,  and  that  the  Court 
below  ought  to  have  looked  at  it  and  dealt  with  it  to  the  extent  it  deserved. 
[328]  The  second  Question  is,  are  there  materials  before  us  which  sus- 
tain the  inference  that  the  donee  Musammat  Hardei  obtained  possession 
under  the  deed  of  gift.  Looking  to  the  matters  detailed  by  the  learned  Judge 
and  to  all  facts  stated  in  the  judgment,  it  seems  to  me  they  are  consistent 
with  the  plaintiff  having  received  possession  under  the  deed  of  gift,  at 
any  rate,  there  are  no  facts  inconsistent  with  that  view,  and  I  think  we 
may  fairly  assume  that  she  did  have  possession. 

With  regard  to  the  finding  as  to  the  wall,  that  seems  to  be  more  or 
less  in  accordance  with  what  was  found  by  the  first  Court.  I  would 

(1)  161.  A.  19.  (2)  41.  A.  166. 
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suggest  that  the  proper  order  to  be  made  is  that  the  appeal  of  the  plaintiff        1889 

being  allowed  and  the  decree  of  the  learned  Judge  set  aside,  that  of  the  JAN.  19. 
first  Court  should   be  restored,  and  the  plaintiff  appellant  will  have  her 

costs  in  all  the  Courts.  FOLL 

EDGE,  C.  J. — I  am  of  the   same  opinion,  and  for  the  same  reasons  as  BENCH. 
given  by  my  brother  Straight. 

TYRRELL,  J. — I  concur.  Appeal  allowed.  J1  *•  8J9 

(P.B.)=i 

9  A.W.N. 
11  A.  328  =  9  A.W.N.  (1889)  108.  (1889)  101 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt,,  Chief  Justice,  and  Mr.  Justice  Tyrrell. 


IMTIAZ  BANG  (Plaintiff)  v.  LATAFAT-DN-NISSA  AND  OTHERS 
(Defendants)*     [28th  January,  1889.] 

Partition— Question  of  title— Act  XIX of  1873  (North-Western  Provinces  Land  Reve- 
nue ACD,  s.  113— Appeal  from  order  under  first  part  of  s.  113 — Practice—Success- 
ful Preliminary  objection  to  apfeal— Costs. 

No  appeal  lies  to  the  High  Court  from  a  decision  of  a  Collector  or  Assistant 
Collector  under  the  first  part  of  s,  113  of  the  North- Western  Provinces,  Land 
Revenue  Aot  (XIX  of  1873),  declining  to  grant  an  application  for  partiton  until 
the  question  in  dispute  has  been  determined  by  a  competent  Court. 

Where  a  preliminary  objection  was  successfully  taken  to  the  hearing  of  an 
appeal,  the  High  Court  refused  to  follow  the  practice  adopted  in  bankruptcy 
appeals  in  England  by  depriving  the  respondent  of  costs  on  the  dismissal  of 
the  appeal  OD  the  ground  that  the  appellant  had  no  previous  notice  of  the 
preliminary  objection.  Ex-parte  Brooks  (1)  antiex-pirte  Blease  (-2)  referred  to. 

[329]  THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment 
of  the  Court. 

The  Hon.  T.  Conlan  and  Mr.  G.  E.  A.  Boss,  for  the  appellant. 
Mr.  A.  H  .S.  Reid  and  Pandit  Sundar  Lai,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J.,  and  TYRRELL,  J. — This  appeal  has  arisen  out  of  an  ap- 
plication in  the  Revenue  Court  for  partition.  The  Deputy  Collector,  having 
looked  into  the  objections  which  were  filed  and  the  matters  to  which  those 
objection  referred,  exercised  the  discretion  that  was  given  to  him  under 
the  earlier  portion  of  s.  113  of  the  North-Western  Provinces  Land  Eevenue 
Aot  (XIX  of  1873)  and  declined  to  grant  the  application  until  the 
questions  in  dispute  had  been  decided  by  a  competent  Court.  He  did  not 
adopt  the  other  alternative  given  him  by  the  section  of  proceeding  to 
enquire  into  the  merits  of  the  objections,  which  would  have  necessitated 
his  recording  a  proceeding  declaring  the  nature  and  extent  of  the  interest 
of  the  party  or  parties  applying  for  the  partition  and  any  other  party  or 
parties  who  may  be  affected  thereby.  The  judgment  or  whatever  it  may 
be  called  of  the  Deputy  Collector  is  mistranslated  in  the  paper  book  before 
us.  As  a  matter  of  fact,  in  the  vernacular  record,  the  phraseology  is  that 
used  in  the  vernacular  translation  of  the  earlier  portion  of  s.  113. 

A  preliminary  objection  has  been  taken  on  behalf  of  the  respondents 
that  the  appeal  does  not  lie.  We  are  of  opinion  that  that  objection  must 

*  First  Appeal,  No.  107  of  1887,  from  a  decree  of  Munshi  Gursaran    Das,  Deputy 
Collector  of  Budaun,  dated  the  22nd  May,  1887. 

(1)  L.R.  13  Q.B.D,  42.  (3)  L.R.  14,  Q.B.D,  123. 
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prevail,  there  being  no  appeal  to  us  from  a  declining  to  grant  the  applic- 
ation under  the  earlier  portion  of  s.  113.  Wo  are  asked  by  the  appellant 
to  deprive  the  respondents  of  costs  on  the  dismissal  of  the  appeal  on  the 
ground  that  the  appellant  had  no  previous  notice  of  the  preliminary 
objection  that  has  now  prevailed.  Two  English  cases  in  bankruptcy  have 
been  cited  as  authorities,  which  it  is  contended  that  we  should  follow. 
The  first  is  ex-parte  Brooks  (1)  and  the  other  ia  ex-parte  Blease  (2).  In 
each  of  those  cases  the  preliminary  objection  only  required  to  be  stated 
to  succeed.  We,  however,  see  no  reason  to  depart  from  the  practice  of 
this  Court  [330]  in  these  mattera.  We  do  not  see  any  reason  why  we 
should  follow  what  apparently  is  the  special  practice  of  Courts  in  England 
in  deciding  bankruptcy  appeals.  The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


11  A.  330  =  9  A.W.N.  (1889;  77. 

APPELLATE   CIVIL. 
Before  Mr.  Justice  Straight,  and  Mr.  Justice  Brodhurst. 


HAR  SARAN  DAS  (Plaintiff)  v.  NANDI AND  ANOTHER  (Defendants)* 
[29th  January,  1889.] 

Hindu  law— Hindu  widow— Re-marriage — Act  XV of  1856,  s.  -2 — Re-marriage  of  widow 
who  could  have  re-married  before  the  Act  was  passed. 

Aot  XV  of  1856  was  not  intended  to  place  under  disability  or  liability  persons 
who  could  marry  a  second  time  before  the  Aot  was  passed.  It  was  intended  to 
enable  widows  to  re-marry  who  could  not  previously  have  done  so,  and  s.  2  applies 
to  soub  persons  only. 

Beli,  therefore  that  a  widow  belonging  to  the  sweeper  caste,  in  which  there  is 
not,  and  in  1856  was  not.  any  obstacle  by  law  or  custom  against  the  re-marriage 
of  widows,  did  not  by  marrying  again  forfeit  her  interest  in  the  property  left  by 
hor  first  husband  ;  and  that  the  reveraioners  could  not  prevent  the  said  of  such 
interest  in  execution  of  a  decree  for  enforcement  of  hypothecation. 

[Digs.,  22  B.  321  (326,  328)  ;  24  B.  89  (92,  91)  ;  8  C.L.J.  542  (545)  ;  22  G.  859  (596)  ; 
N.F.,  16  O.P.L.R.  99;  Appl.,  20  A.  476  (477)  ;  115  P.R.  1900  =  29  P.L.R. 
1901  ;  R.,  *9  A.  122  =  3  A.L.J.  729  =  A.W.N.  (1906)  299  ;  31  A.  161  (166)  =  6  A. 
L.J.  107  ;  38  0.  862  i871)  =  13  C.L.J.  558  =  15  C.W.N.  579  =  10  Ind.  C*s.  69  (73); 
9  C.P.L.R.  47(48);  8  N.L.R.  128.] 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of 
Straight,  J. 

Pandit  Moti  Lai  Nehru,  for  the  appellant. 
Munshi  Madho  Prasad,  for  the  respondents. 

JUDGMENT. 

STRAIGHT,  J. — This  appeal  relates  to  a  suit  brought  by  the  plaintiff 
before  us  under  the  following  circumstances  : — Prior  to  the  year  1884,  the 
defendant  Musammant  Nandi  was  married  to  a  man  of  the  name  of 
Kashmiri,  who,  it  is  alleged,  had  monetary  transactions  with  the  plaintiff. 
He  died,  and  on  the  14th  December,  1884,  Musammat  Nandi  made  a  hypo- 
thecation bond  for  the  consideration  of  a  sum  of  Rs.  200  in  respect  of  two 

*  Second  Appeal,  No.  1084  of  1887,  from  a  decree  of  Maulvi  Saiyid  Muhammad, 
Subordinate  Judge  of  Baharanpur,  dated,  the  14lh  April,  1887,  confirming  a  decree  of 
Babu  Ganga  Baran,  Munsif  of  Baharanpur,  dated  the  20th  August,  1886. 


(1)  L.R.  13  Q.8.D.  42. 


(2)  L,R.  14  Q.B.D,  123. 
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kotbas  which  had  belonged  to  her  deceased  husband,  Kashmiri.  Subse- 
quent to  the  execution  of  the  bond  defendant  married  a  person  of  the  name 
of  Bhujjo,  and  afterwards  the  plaintiff  brought  a  suit  upon  the  hypothe- 
cation bond  of  the  14th  December,  1884,  against  the  defend- [331] 
ant,  and  obtained  a  decree  for  enforcement  of  lien,  and  in  execution 
of  the  decree  proceeded  to  attach  the  two  kothas  hypothecated  to 
him.  Thereupon  the  two  other  defendants,  Banai,  and  Bholu,  as  brothers 
of  Kashmiri,  objected  to  such  attachment  upon  various  grounds,  and  the 
Court  executing  the  decree  accepted  those  objections  and  released  the 
attachment.  Thereupon,  on  the  24th  July,  1886,  the  plaintiff  instituted 
the  present  suit,  by  which  he  seeks  to  avoid  the  order  releasing  the  attach- 
ment and  to  be  placed  in  a  position  to  bring  the  property  to  sale.  It  is 
sufficient,  for  the  purpose  of  dealing  with  the  appeal,  to  say  that  the  suit 
was  resisted  by  the  two  defendants,  Bansi  and  Bholu,  upon  the  ground 
that  the  bond  in  favour  of  the  plaintiff  was  not  executed  by  Musammat 
Nandi  in  respect  of  any  debt  due  or  owing  from  Kashmiri ;  and,  secondly, 
that,  by  the  circumstance  that  Mussammat  Nandi  had  married  a  second 
time,  any  interest  which  she  acquired  upon  the  death  of  her  husband, 
Kashmiri,  in  the  two  kothas  had  been  forfeited,  and  had  passed  to  the 
defendants.  As  to  the  "first  of  these  two  points,  both  the  Courts  below 
have  found  that  the  plaintiff  has  failed  to  establish  that  the  bond  trans- 
action of  1884  was  in  respect  of  any  debt  due  or  owing  from  Kashmiri,  or 
that,  if  it  was,  the  debt  was  not,  in  fact,  owing  ;  and  that,  therefore,  there 
was  no  right  as  against  the  immoveable  property  left  by  him  to  recover  the 
amount.  Both  the  Courts  have  also,  held  that,  under  s.  2  of  Act  XV  of 
1856,  the  rights  and  interests  which  Musammat  Nandi  acquired  from 
her  deceased  husband,  Kashmiri,  were  by  her  second  marriage  to  Bhujjo 
forfeited,  and  upon  these  grounds  the  plaintiff's  suit  was  dismissed.  From 
the  decision  of  the  Subordinate  Judge  this  appeal  has  been  preferred  ;  and 
as  to  the  first  ground  upon  which  the  decision  was  passed,  it  cannot  be 
assailed  by  the  pleader  on  behalf  of  the  plaintiff,  because  it  relates  to  a 
finding  of  fact  ;  and  it  must,  therefore,  be  taken  that  the  transaction 
recorded  by  the  bond  of  1884  was  a  transaction  purely  between  Musa- 
mmat Nandi  in  respect  of  an  obligation  of  her  own  to  the  plaintiff  ;  and 
the  transaction,  therefore,  in  no  way  binds  any  permanent  interest  in  her 
husband's  two  kothas. 

[332]  But  the  learned  Pleader  on  behalf  of  the  plaintiff  says  that  the 
Courts  below  have  placed  a  wrong  construction  upon  s.  2  of  Act  XV  of 
1856,  and  I  agree  with  him.  It  is  admitted  that  the  woman  Nandi  was 
of  the  sweeper  caste,  and  in  that  caste  there  is  no  legal  obstacle  or  hind- 
rance, either  by  law  or  custom,  or  otherwise,  nor  is  any  suggested,  against 
remarriage  ;  and  it  must  be  taken  that  this  condition  of  things  has  been 
existing  in  the  caste  for  years  past,  and  was  existing  in  the  year  1856. 
Accordingly,  when  Musammat  Nandi  married  Bhujjo,  she  did  what  in  her 
caste  never  had  been  and  was  not  prohibited  by  the  law  to  which  she  was 
subject,  and  her  marriage  was  a  good  and  valid  marriage.  I  do  not  think 
that,  looking  to  the  preamble  to  Act  XV  of  1856,  which  refers  to  Hindu 
widows,  it  was  ever  intended  to  apply  to  persons  in  the  position  of 
Mussammat  Nandi,  or  to  place  under  disability  or  liability  persons  who 
could  marry  a  second  time  before  the  Act  was  passed  The  Act  was 
passed  for  the  purpose  of  enabling  persons  to  marry  who  oould  not  remarry 
before  the  Act,  and  s.  2  only  applies  to  such  persons.  By  her  second 
marriage,  Mussammat  Nandi,  in  my  opinion,  did  not  forfeit  her  interest 
in  the  two  kothas.  Under  these  circumstances,  the  plaintiff  is  entitled, 
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1889  as  against  bis  judgment-debtor,  to  enforce  bis  obligation,  and  to  bring  to 

JAN.  29,  sale  her  interest  therein,  whatever  it  is.     I  accordingly  decree  the  appeal, 

—  and  reversing  the  decree  of  the  two  lower  Courts, direct  that  the  plaintiff's 

APPBL-  guit  do  stand  decreed,  and  it  be  directed  thafc  he  is  entitled  to  bring  to  sale 

LATE  in  execution    of    bis  decree  against  Mussammat  Nandi  such   interest  as 

CIVIL.  8ne  na>d  *n  kQe   two    k°fcbas.     The  plaintiff  will  receive  his  costs  of  the 

appeal  in  this  Court.     In  the  two  lower  Courts  the  parties  will  pay  their 

HA.  330=>  own  costs. 

g  A.W.N.  BRODHURST,  J. — I  concur.                                  Appeal  allowed. 

(1889)  77.  

11  A.  333  =  9  A.W.N.  (1889)  115  =  13  Ind,  Jur,  171. 

APPELLATE  CIVIL. 
[333]  Before  Sir  John  Edge,  Kt.,  Chief  Justice  and  Mr.  Justice  Brodhurst. 


GANGA  PRASAD  (Auction- Pur  chaser)  v.  JAG  LAL  EAI  AND  OTHERS 
(Objectors)*     [5th  March,  1889.] 

Execution  of  decree— Sale  of  immoveable  'property  in  execution— Sals  held  before  ex- 
piration cf  thirty  days  from  the  proclamation — Civil  Procedure  Code  ss.  290,  311. 
Application  by  judgment-debtor  to  set  aside  sale — "Illegality" — "Material  irregula- 
rity"—Proof  of  substantial  injury,  whether  necessity. 

Where  a  sale  of  immoveable  property  in  execution  of  a  decree  took  place  before 
the  expiration  of  the  thirty  days  required  by  s.  290  of  the  Civil  Procedure  Code, 
and  without  the  consent  of  the  judgment-debtor, — held,  by  EDGE,  C.  J.,  (BROD- 
HURST, J.,  dissenting)  that  the  holding  of  the  sale  under  these  circumstances 
was  not  merely  an  irregularity  within  the  meaning  of  s.  3ll  of  the  Code,  but 
was  an  illegality,  and  that  it  was  open  to  the  judgment-debtor  to  object  to  the 
sale  and  to  apply  to  have  it  set  aside,  on  the  ground  of  such  illegality,  without 
proving  that  he  had  sustained  ady  substantial  injury. 

Held,  by  BRODHURST,  J.,  contra,  that  infringement  of  the  rule  contained  in 
s.  290  of  the  Code  does  not  of  itself  vitiate  a  salo  in  execution  of  decree,  but  is  a 
"material  irregularity"  within  the  meaning  of  s.  311— that  expression  being  wide 
enough  to  include  illegalities — and  that  before  such  a  sale  can  be  set  aside,  the 
judgment-debtor  must  prove  that  he  has  sustained  substantial  injury  by  reason 
of  such  irregularity. 
Olpherts  v.  Mahibir  Pershad  Singh  (I).  MohiMt  Megh  Lall  Pooree  v.  Shib 

Prashad   Madi    (2)    Kalytara   Chowdhrain  v.   Bamcoomar   Goopta   (3),  Tripura 
•  Sundari  v.   Durga  Churun   Pal  (4),    Bonamali  Mozumdar  v.  Womesh  Chunder 

Bundopadhya  (5),  Bandy  AH  v.  Madhub  Chunder  Nag  (6),  Nathu  v.  Harbhuj  (1), 

Jasoda  v.    Mathura  Das  (9),   and   Bahshi  Nand  Kishore  v.    Malak  Chand  (9) 

referred  to. 

[N.F.,  21  A.  311  =  19  A.W.N.  84;  14  M.  227  (228);  R., 12  A.  96  (98);  12  A.  440(F.B.)  =  10 
A.W.N.  103  ;  12  A.  510  (518)  (F.B.)  ;  18  A.  37  (40)  ;  21  A.  140  (142)  ;  9  A.  196 
(200)  (P.O.)  :  5  C.L.J.  687  (690)  ;  5  M.LJ.  70  (73)  ;  D,,  18  C.  422  (426).] 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of  Edge, 
C.  J. 

Mr.  G.  T.^Spankie  for  the  appellant. 
Mr.  Amiruddin,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J. — This  is  an  appeal  from  an  order  of   the  Subordinate 
Judge  of  Gbazipur  of  the  25th  May,  1888,  setting  aside  an  auction-sale. 

*  First   Appeal,   No.  132  of   1888,  from  an   order  of   Maulvi   Syed  Akber  Husain. 
Subordinate  Judge  of  Ghazipur,  dated  the  25th  May,  1888. 

(1)  10  LA.  25.        (2)  7  C.  34.         (3)  7  C.  466.          (4)  11  0.  74.  (5)  7  C.  730. 

.(6)  8  C.  9H2,  (7)  5  A.W.N,  (1885)  304.  (8)  9  A.  511.  (9)  7  A.  209, 
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[334]  The    property  in  question    was   not    property    of    the    kind       1889 
mentioned  in  the  proviso  to  s.  269  of  the  Code  of  Civil  Procedure :  it  was    MABOH  5. 
immoveable  property. 

The  copy  of  the  proclamation  had  been  fixed  up,  on  the  3rd  December,     APPEL- 
1887,  in  the  courts-house  of  the  Judge  who  had  ordered  the  sale.     With-       LATE 
oub  the  consent  in  writing  of  the  judgment-debtors,  the  sale  wag  held  on      CIVIL. 
the  20th  December,  1887  ;  that  is,  within  thirty  days  from  the  3rd  Decem- 
ber, 1887.  11  A.  333  = 

The  judgment-debtors  applied  to  the  Subordinate  Judge  to  set  aside  fl 
that  sale,    on  the    ground    that  it  had  been  held  before  the  expiration  of  ^18 
thirty  days  from  the  date  when  the  proclamation   had  been   fixed   up   in  13  Indi  JuCl 
the  court- house  of  the  Judge  who  had  ordered  the  sale.     There  were  other 
grounds  alleged  in  support  of  the  application,  but  they  need  not   be  con- 
sidered now. 

The  Subordinate  Judge  set  aside  the  sale  on  the  principal  ground  to 
which  I  have  referred.  From  the  order  of  the  Subordinate  Judge  the 
auction-purchaser  brought  this  appeal. 

There  was  no  evidence  that  the  judgment-debtors  had  suffered  any 
substantial  injury  by  reason  of  the  sale  having  taken  place  within  thirty 
days  from  the  date  of  the  fixing  up  of  the  proclamation. 

Mr.  Spankie  on  behalf  of  the  appellant  contended  that  what  had 
taken  place  was  merely  an  irregularity  within  the  meaning  of  s.  311  of 
the  Code  of  Civil  Procedure,  and  as  there  was  no  evidence  that  the  judg- 
ment-debtors had  sustained  any  substantial  injury,  the  Subordinate  Judge 
had  no  power  to  set  aside  the  sale. 

Mr.  Spankie  relied  .  upon  Olpherts  v.  Mahabir  Pershad  Singh  (1). 
Nathuv.  Harbhuj(2),  Mahunt  Megh  Loll  Pooree  v.  Shib  Pe?shad  Madi  (3) 
Kalytara  Chowdhrain  v.  Bamcoomar  Goopta  (4),  Bonomali  Mozumdar 
v.  Woomes/i  Chunder  Bundopadhya  (5),  Bandy  Ali  v.  Madhub  Chunder 
Nag  (6),  and  Tripura  Sundari  v.  Durga  Churn  Pal  (7).  Mr.  Amiruddin 
for  the  respondents  contended  that  the  [335]  holding  of  a  sale  in 
contravention  of  the  provisions  of  s.  290  of  the  Code  of  Civil  Procedure 
was  more  than  irregularity  within  the  meaning  of  s.  311 ;  that  in  such  a 
case  the  sale  was  an  unauthorized  and  illegal  sale,  and  that  it  was 
unnecessary  to  prove  that  any  substantial  loss  had  been  sustained  by  the 
judgment-debtors  by  reason  of  a  sale  which  had  been  illegally  and  not 
merely  irregularly  held. 

Mr.  Amiruddin  relied  upon  Bakhshi  Nand  Kishore  v.  Malak  Chand 
(8),  Banke  Lai  v.  Muhammad  Husain  Khan  (9),  and  Jasola  v.  Mathura 
Das  (10). 

Before  discussing  the  authorities,  it  is  advisable  to  consider  whether 
s.  290  is  merely  directory  as  to  procedure,  or  does  not  absolutely  prohibit 
such  a  sale  as  was  held  here.  That  section  is  as  follows  : — "  Except  in 
the  case  of  property  mentioned  in  the  proviso  to  s.  269,  no  sale  under 
this  Chapter  shall,  without  the  consent  in  writing  of  the  judgment-debtor, 
take  place  until  after  the  expiration  of  at  least  thirty  days  in  the  case  of 
immoveable  property,  and  of  at  least  fifteen  days  in  case  of  moveable  pro- 
perty, calculated  from  the  date  on  which  the  copy  of  the  proclamation  has 
been  fixed  up  in  the  court-house  of  the  Judge  ordering  the  sale." 

I  do  not  see  how  the  Legislature  could    have  used  more  precise   and 

(1)  10  I.  A.  25.  (2)  5  A  W.N.  (1835)  p.  304.  (3)  7  0.  34. 

(4)  7  C.  466.  (5)  7  C.  730.  (6)  S  C.  932.         (7;  11  C.  74. 

(8)  7  A.  289.  (9)  7  A.W.N.  (1887)  32.  <10)  0  A,  611. 
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apt  language   than  that  contained  in   s.  290  to  prohibit  absolutely  the 
holding  of  such  a  sale  as  that  in  question  here. 

The  sale  in  question  was  held  in  direct  contravention  of  the  express 
prohibition  enacted  in  s.  290.  It  was  a  sale  which  not  only  was  not 
authorized  by  any  section  of  the  Code  of  Civil  Procedure,  but  was  expressly 
prohibited  by  s.  290  of  that  Code,  and  was,  in  my  opinion,  an  illegal 
sale,  and  not  merely  a  sale  in  the  publishing  or  conducting  of  which 
there  was  a  material  irregularity  within  the  meaning  of  s.  311  of  the 
Code.  In  my  opinion  it  would  be  a  misapplicabion  of  language  to  des- 
cribe a  sale  which  was  illegal  as  merely  irregular. 

In  Olpherts  v.  Mahabir  Pershad  Singh  (1),  Mohunt  Megh  Lall  Pooree 
v.  Shib  Pershad  Madi  (2),  Kalytara  Ghoiodrain  v.  JSara-[336]cooraar 
Goopta  (3),  and  Tripura  Sundari  v.  Durga  Churn  Pal  (4),  the  omissions 
and  acts  which  were  relied  on  were  clearly  irregularities  in  procedure  and 
not  illegalities. 

In  Bonomali  Mozumdar  v.  Woomesh  Chundzr  Bundopadhya  (5)  the 
facts  of  the  case  are  not  very  clearly  stated  in  the  report,  but  I  infer  that 
one  of  the  objections  there  was  that  the  sale  in  that  case  had  been  held  in 
contravention  of  Act  X  of  1877.  In  that  case  Field  and  Prinsep,  JJ., 
expressed  an  opinion  that  the  facts,  if  true,  would  have  amounted  to  an 
irregularity  within  the  meaning  of  s.  311  of  that  Act. 

In  Bandy  Ali  v.  Madhab  Chunder  Nag  (6)  Macpherson  and  White, 
JJ.,  held  that  the  judgment-debtor  before  them  bad  consented  to  the  sale 
in  that  case  being  held  within  and  not  after  thirty  days  from  the  date  of 
the  proclamation  of  the  notice  ;  he  had  in  fact  purchased  the  property  at 
the  sale.  It  is  not  clear  from  the  report  whether  or  not  those  learned 
Judges  considered  that  the  holding  of  the  sale  within  the  thirty  days  was 
an  irregularity. 

In  Nathu  v.  Harbhuj  (7)  my  brother  Straight  certainly  described  and 
treated  the  holding  of  a  sale  of  immoveable  property  without  the  consent 
in  writing  of  the  judgment-debtor  within  thirty  days  from  the  publication 
in  the  court-house  of  the  Judge  as  "  a  grave  irregularity."  He  found  that 
there  had  been  substantial  injury.  The  case  before  him  was  apparently 
argued  on  the  basis  of  s.  311  applying  to  it,  and  apparently  it  was  not 
suggested  in  argument  that  the  sale  was  prohibited  and  illegal.  My 
brother  Straight's  attention  does  not  appear  to  have  been  drawn  to 
Bakshi  Nand  Kishore  v.  Malak  Ohand  (8),  in  which  Oldfield,  J.,  and  my 
brother  Mahmood  had  set  aside,  holding  that  infringement  of  the  rule  in 
s.  290  vitiated  the  sale  and  was  an  illegality  vitiating  the  sale  and 
something  more  than  a  material  irregularity  in  publishing  and  couduct- 
ing  a  sale  to  which  s.  311  refers. 

[337]  In  Jasoda  v.  Mathura  Das  (9)  although  I  expressed  myself  in 
rather  loose  language  in  coupling  an  omission  to  comply  with  the 
requirements  of  s.  287  with  an  act  which  was  in  absolute  contravention 
of  s.  290,  I  then,  however,  expressed  my  thorough  agreement  with  the 
judgment  in  Bakshi  Nand  Kishore  v.  Malak  Chand  (8). 

It  has  been  contended  that  unless  s.  311  applies  to  the  case  of  a  sale 
held  in  contravention  of  s.  290,  there  is  no  other  section  which  would 
enable  a  judgment-debtor  to  raise  the  objection,  and  such  seems  to  have 


(1)  10  I.  A.  35.         (2)  7  0.  34.         (3)  7  C,  466. 
(6)  8  C.  933.  (7)  5  A.W.N,  (1885),  304. 

642 


(4)  11  C.  74. 
(8)  7  A.  289, 


(5)  7  C.  730, 
(9)  9  A.  511. 
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been  the  opinion  of    Field  and  Prinsep.    JJ.,   in  Bonomah    Mozumdar  v.      1889 
Woomesh  Ghunder  Bundopadhya  (1).  MARCH  5. 

The  Legislature  may  not  have  contemplated  that  Judges  and  officers 
acting  under  the  powers  conferred  upon  them  by  the  Code  of  Civil  Proce-     APPEL- 
dure  would,  under  cloak  of  such  powers,  order  or  permit  sales  which  were      LATE 
expressly  prohibited  by  s.  290,  and  consequently  did  not  frame  a  section 
expressly   dealing  with  sales  held  in  contravention  of   the  provisions  of 
s.  290.    Irregularities  in  procedure  must  occur  as  long  as  men  are  liable  to  11  A-  333= 
make  mistakes,  and  such  irregularities  are  expressly  provided  for.  9  A.W.N. 

I  think,  however,  impliedly,    although  probably  not    expressly,    the  (1889)  115= 
Code  of  Civil  Procedure  provides  for  objections  like  that  in  this  case.  13  Ind.  Jar. 

By  s.  588  (16)  an  appeal  is  given  from  orders  under   "  the  first  para-        471< 
graph  of   s.  312,  or  s.  313,  for  confirming  or  setting  aside  or  refusing  to 
set  aside  a  sale  of  immoveable  property. 

The  first  paragraph  of  s.  312  is  as  follows  : — "If  no  such  application 
as  is  mentioned  in  the  last  preceding  section  be  made  or  if  such  application 
be  made  and  the  objection  be  disallowed,  the  Court  shall  pass  an  order 
confirming  the  sale  as  regards  the  parties  to  the  suit  and  the  purchaser." 

S.  '588  therefore  gives  an  appeal  from  an  order  confirming  a  sale  made 
under  the  first  paragraph  of  s.  312,  whether  an  application  under  s.  311 
had  or  had  not  been  made  to  the  Court  which  confirmed  the  sale.  It 
consequently  contemplates  that  objections  on  other  [338]  grounds  than 
those  mentioned  in  s.  311  may  be  taken  to  a  sale  and  may  be  made 
grounds  of  appeal  against  an  order  confirming  a  sale. 

S.  588  (16)  provides  expressly  for  an  appeal  against  an  order  made 
under  s.313  consequently  I  assume  that  the  grounds  other  than  those  arising 
under  s.  311  which  may  be  made  on  appeal  against  an  order  under  the  first 
paragraph  of  B.  312  do  not  include  grounds  which  might  otherwise  arise 
under  s.  313.  It  would,  to  my  mind,  involve  an  absurdity  and  a  scandal  to 
the  law  to  hold  that  a  Court  which  had  the  carrying  out  of  a  sale  under 
the  Code  must,  unless  substantial  injury  be  proved,  confim  a  sale  which 
was  prohibited  by  the  statute  and  which  consequently  was  illegal. 

In  conclusion,  I  am  of  opinion  that  the  sale  in  this  case  was  illegal, 
that  it  was  open  to  the  judgment-debtor  to  object  to  the  sale  on  the 
ground  of  such  illegality,  and  that  this  appeal  should  be  dismissed  and  the 
order  appealed  against  be  affirmed  with  costs  here  and  below.  The  appeal 
is  dismissed  and  the  order  below  confirmed  with  costs  under  s.  575  of  the 
Code  of  Civil  Procedure. 

BRODHURST,  J. — In  this  case  of  execution  of  decree  that  was  heard 
by  the  Subordinate  Judge  of  Ghazipur  on  the  25th  May,  1888,  the 
judgment-debtor  took  three  objections  to  the  sale. 

The  Subordinate  Judge,  for  reasons  that  he  gave,  disallowed  objections 
Nos.  1  and  2.  The  third  objection  was  as  follows  : — "  Thirty  days  had 
not  elapsed  to  the  affixing  of  the  notification  at  the  Court  when  the  sale 
took  place." 

The  Subordinate  Judge  allowed  this  objection,  recording  the  follow- 
ing remarks  and  order  : — 

"  The  third  objection  should  certainly  be  allowed,  because  the  sale 
notification  was  affixed  to  the  Court  gate  on  3rd  December,  1887,  and 
the  sale  was  held  on  20th  December,  1887,  therefore  according  to  the 
ruling  made  in  the  case  of  Jasoda  v.  Mathura  Das  (2)  on  23rd  March,  1887, 

(1)  7  C.  730.  (2)  9  A,  511. 
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1889        khe  8a^e  was    imPr°Perly   D6^  an(^<   in   fc^e   absence  of  direct  proof  as  to 

MA  B  ,H  5     actual  loss,  should  be  set  aside.     Ordered  that  the  sale  held  on  the  20th 

_        December,  1887  be  set   [339]   aside  ;  the  costs  be  charged  to  the  decree- 

APPEL-     holder.     The  auction-purchaser  duly  to  get  baek  the  sale  consideration." 

LATE  Tne  case  DOW  comes  before  us  as  a  first  appeal  from  the  Subordinate 

n    '          Judge's  order,  and  the  plea  that  has  been  taken  and  that  is  supported   by 

CIVIL.      ^r    SpQnfag  \9  that  "the  lower  Court  should  not  have  set  aside  the  sale 

11  A.  383=  without  proof  on  the  part  of  the  judgment-debtor  that  he  suffered  sub- 

9  A.W.N.    stantial  injury,  and  on  this  point  no  evidence  was  given." 

(1889)  191=  The  ruling  referred  to  by  the  Subordinate  Judge  is  reported  not  only 

18  Ind.  Ju».  i°  the  Weekly  Notes  for  1887,  p.  145,  but  also  in  the  I.L.K.  9  All,  511. 

471.         It  is  by  the  learned  Chief  Justice  and  my  brother  Mahmood,  and  they 

both  appear  at  first  sight  to  have  followed   a  judgment  delivered   by   Mr- 

Justice    Oldfield  and   concurred   in  by  Mr.  Justice  Mahmood  in  Bakhshi 

Nand  Kishore  v.  Halak  Chand  (1). 

The  judgment  is  as  follows:  —  "  The  infringement  of  the  rule  in  s.  290 
of  the  Civil  Procedure  Code  vitiates  the  sale.  It  is  an  illegality  vitiating 
the  sale,  and  is  something  more  than  a  material  irregularity  in  publishing 
and  conducting  a  sale  to  which  s.  311  refers.  The  sale  is  set  aside  and 
the  appeal  decreed  with  costs." 

This  judgment  is  very  brief,  and  it  gives  no  reasons  for  the  conclusions 
arrived  at,  but  the  meaning  of  it  apparently  is  that  non-fulfilment  of  the 
provisions  of  s.  290  of  the  Civil  Procedure  Code  is  something  more  than  a 
material  irregularity  in  publishing  and  conducting  a  sale  to  which  s.  311 
refers  ;  that  it  is  an  illegality  ;  that  s.  311  is  in  nowise  applicable  to  an 
illegality  of  the  kind  referred  to,  and  that  such  an  illegality  of  itself  renders 
a  sale  void.  The  Legislature  however  has  not,  enacted,  as  it  might  have 
done,  that  non  compliance  or  failure  to  fully  comply  with  the  provisions  of 
s.  290  will  of  itself  render  a  sale  of  immoveable  property  void,  and  if  an 
illegality  of  the  kind  noticed  is,  as  held  in  the  rulings  above  mentioned, 
even  something  more  than  a  material  irregularity  as  referred  to  in  s.  311, 
the  Legislature  cannot  but  have  intended  to  provide  a  prompt  remedy  for 
it  also. 

[340]  In  the  case  of  Jasoda  v.  Mathura  Das  (2),  the  learned  Chief 
Justice  and  my  brother  Mabmood  delivered  separate  judgments.  They 
both  agreed  in  reversing  the  judgment  of  the  lower  Court  and  in  setting 
aside  the  sale  of  immoveable  property  which  that  Court  had  confirmed  ; 
but  whilst  the  Chief  Justice  entirely  approved  of  the  judgment  that  was 
delivered  by  Mr.  Justice  Oldfield  for  himself  and  his  learned  colleague  in 
the  case  of  Bakhshi  Nand  Kishore  v.  Malak  Chand  (1),  Mr  Justice 
Mahmood  appears  to  have  almost  completely  changed  his  opinion  as  to 
the  law  on  the  subject:  for  though  in  the  first  judgment  he  held  that  the 
infringement  of  the  rule  in  s.  290  is  an  illegality  vitiating  the  sale  and 
something  more  than  a  material  irregularity  in  publishing  and  conducting 
a  sale  to  which  s.  311  refers,  in  the  later  judgment  he  considers  non- 
compliance  with  the  provisions  of  s.  290  a  material  irregularity  within  the 
meaning  of  s.  311,  and  the  only  doubt  he  entertains  is  "whether  material 
irregularities  such  'as  those  found  in  this  case  are  not  in  themselves 
sufficient  within  the  meaning  of  the  first  paragraph  of  s.  311  of  the  Code 
of  Civil  Procedure  to  justify  a  Court  in  setting  aside  a  sale,  without 
inquiring  whether  such  material  irregularity  had  resulted  in  substantial 
injury  within  tb^  meaning  of  the  second  paragraph  of  the  section." 

(1)  7  A.  289,  (2)  9  A.  511. 
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Mr.  Justice  Mahmood  also  observes  : — "  I  think  an  argument  might       1889 
well  be  addressed  in  support  of  a  contention  that  material  irregularity  is,,    MARCH  5. 
ipso  facto,  fatal  to  a  sale.     I  only  wish  to  add  on  this  point  with  reference 
to  the  judgment  of  Mr.  Justice  Oldfield  in  the  case  above  referred  to,  that     APPEL- 
I  concurred  without  expressing  any  definite   opinion  whether  a  sale  that      LATE 
infringes  the  rule  of  thirty  days  provided  by  s.  290  would  not  in  itself  be      CIVIL 

a  sale  subject  to  such  a  material   irregularity  as  the  earlier  part  of  s.  311 ' 

contemplated.     I  have  considered  it  necessary  to  say  this   with   reference   11  A.  833» 
to  the  argument  insisted  upon  before  us  on  behalf  of  the  respondent.     The    9  I.W.I!. 
question  in  this  form  does  not  really  arise,  because  as  the  learned  Chief  (1880)  115  =» 
Justice  has  said,  it  is  impossible  for  us  as  a  Court  of  first  appeal  dealing  ISInd.  lor, 
with  facts  as  well  as  law,  to  hold  as  a  question  of  [341]  fact,  that  a  sale        471. 
held  under  such  conditions  as  the  sale  in  this  case,  ever  resulted  other- 
wise  than    in   a    substantial  injury    to  the  judgment-debtor  within  the 
meaning  of  the  last  part  of  s.  311  of  the  Code  of  Civil  Procedure.     I 
concur  with  the  learned  Chief  Justice." 

It  is  obvious  that  the  judgment  is  on  a  point  of  law  in  conflict  with 
the  previous  ruling  of  Oldfield  and  Mahmood,  JJ.,  and  with  the  judgment 
of  the  Chief  Justice  which  follows  that  ruling. 

I  concur  with  my  brother  Mahmood  in  his  later  judgment  that  the 
infringement  of  the  rule  in  s.  290  is  a  material  irregularity  within  the 
meaning  of  s.  311,  but  I  am  unable  to  follow  him  in  other  pares  of  his 
judgment  with  regard  to  s.  311.  His  remarks  relating  to  paragraph  2  of 
this  section  were  probably  made  without  having  heard  full  arguments  on 
the  subject,  and  may  be  considered  as  obiter  dicta. 

Mr.  Spankie  by  his  references  to  the  law  and  to  the  rulings  of  the 
Calcutta  High  Court  on  a  precisely  similar  point  and  to  a  ruling  of  the 
Privy  Council  on  an  analogous  question,  has,  I  think,  left  but  little  room 
for  doubt  as  to  the  meaning  of  the  statute. 

The  case  in  point  is  a  sale  of  immoveable  porperty  before  the  expira- 
tion of  thirty  days  from  its  having  been  proclaimed,  and  it  undoubtedly 
comes  under  s.  290,  chapter  XIX  of  the  Civil  Procedure  Code.  S.  311  is 
in  the  same  chapter  which  is  headed"  of  the  execution  of  decrees,"  and 
this  latter  section  is  also  in  division(c)"Rules  as  to  immoveable  property." 

The  rule  referred  to  in  s.  290  is  nob  invariable,  for  if  the  judgment- 
debtor  gives  his  consent  in  writing,  the  sale  of  immoveable  or  moveable 
property  may  take  place  before  the  expiration  of  thirty  days  and  fifteen 
days  respectively.  As,  then,  the  Court  can,  with  the  written  consent  of 
the  judgment-debtor  and  presumably  for  his  advantage,  order  a  sale  of 
either  description  of  property  to  take  place  before  the  expiration  of  the 
usual  time,  it  is,  I  think,  reasonable  that  the  Court,  when  the  judgment- 
debtor  applies  to  it  to  set  aside  a  sale  on  the  ground  that  the  full  period 
referred  to  in  s.  290,  has  through  an  oversight  or  otherwise  not  expirecfc 
should  require  [342]  the  applicant  to  prove  to  its  satisfaction  that  he  has 
sustained  substantial  injury  by  reason  of  the  irregularity. 

I  may  here  add  that  though  the  word  "illegality",  does  not  of  course 
include  an  "irregularity",  the  latter  word  as  used  in  s.  311  of  the  Civil 
Procedure  Code  is,  I  think,  wide  enough  to  include  an  illegality,  and  was 
probably  there  employed  to  avoid  surplusage.  In  support  of  this  opinion 
I  notice  that  in  Webster's  Dictionary  "  irregularity"  is  first  described  as 
the  state  of  being  irregular,  and  that  one  of  the  meanings  of  irregular  is 
given  as  "not  in  conformity  to  laws  human  or  divine." 

Some  of  the  meanings  of  "material"  are  "important."  "momentous," 
"essential,"  "of  consequence,"  "not  to  be  dispensed  with." 
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1889  The   periods  during   which   the  sale  of  immoveable  and  moveable 

MARCH  5.    property  are  required  feo  be  proclaimed  in  the  Judge's  court-house  are  both 

stated    in  s.  290.     If   a   sale  of  immoveable  property  has,  owing  to  a 

APPEL-     miscalculation,  taken  place  after  the  expiration  of  only  twenty-nine  days 

LATE       instead  of  thirty  days,  or  if,  as  possible  in  this  case,  owing  to  confusion 

CIVIL,     between  the  periods  required  for  the  two   different  kinds  of  property,  that 

for  moveable  property  had  only  just  been  exceeded,  in  either  of  these  casea 

11  A.  338=  there  would,  in  my  opinion,  have  been  a  material  irregularity  in  publishing 

9  A.W.N.    the  sale  within  the  meaning  of   s.  311,  but  in  neither  case  could  the  sale 

<1889)  115=   be  set  aside  unless  the  applicant  was  able  to  prove  to  the  satisfaction  of 

18  Ind.  Jur.  the  Court  tbat  he  had  sustained  substantial  injury   by  reason  of  the 

J71.         irregularity. 

In  my  opinion  then  infringement  of  the  rule  in  s.  290  of  the  Civil 
Procedure  Code  does  not  of  itself  vitiate  a  sale,  but  it  is  a  material 
irregularity  in  publishing  the  sale  which  is  referred  to  in  s.  311  of  the 
Code. 

The  meaning  of  s,  311  is,  I  think,  quite  clear.  The  two  paragraphs 
of  the  section  must  be  read  and  considered  together  :  one  is  of  no 
force  without  the  other.  If  the  Court,  on  application  to  set  aside 
a  sale  of  immoveable  property,  finds  that  there  has  been  [3433  a  material 
irregularity,  in  publishing  or  conducting  the  sale,  it  will  then  have  to  decide 
whether  the  applicant  has  sustained  substantial  injury  in  consequence  of 
the  material  irregularity,  for  "  no  sale  shall  be  set  aside  on  the  ground  of 
irregularity,  unless  the  applicant  proves  to  the  satisfaction  of  the  Court 
that  he  has  substained  sustaatial  injury  by  reason  of  such  irregularity." 

The  view  is  supported  by  ruling  of  Division  Benches  of  the  Calcutta 
High  Court  in  the  following  cases  : — Mohunt  Megh  Lall  Pooree  v.  Shib 
Preshad  Madi  (l),  Bonomali  Mozumdar  v.  Woomesh  Chunder  Bundopadhyz 
(2),  Bandy  Ali  v.  Madhub  Chunder  Nag  (3). 

There  are  also  several  other  rulings  of  the  same  High  Court  to  a 
similar  effect,  as  also  a  ruling  of  a  Bench  of  this  Court :  but  the  only  other 
ruling  to  which,  I  think,  special  reference  is  called  for  is  that  of  their 
Lordships  of  the  Privy  Council  in  Olpherts  v.  Mahabir  Pershad  Singh  (4). 

The  head  note  of  this  judgment  is  as  follows: — "In  Border  to  set 
aside  an  execution-sale  under  s.  311  of  Act  X  of  1887  there  must  have 
been  material  irregularity  in  publishing  or  conducting  it,  and  the  applicant 
must  further  prove  substantial  injury  in  consequence  of  the  irregularity. 
Held,  that  he  not  stating  the  amount  of  Government  revenue  in  the 
proclamation  of  sale  is  an  irregularity  which  may  be  properly  (i.e.,  in  the 
Court  of  first  instance)  objected  to  ;  but  if  inadeqacy  of  price  is  relied  up- 
on as  substantial  injury,  such  injury  must  be  proved,  under  s.  311,  to 
have  occurred  in  consequence  of  the  irregularity,  and  cannot  be  assumed 
to  have  so  occurred  by  the  appellate  Court  in  the  absence  of  evidence." 

The  appeal  to  the  privy  Council  was  from  »  judgment  of  the  High 
Court  of  Calcutta,  dated  22nd  April,  1881,  reversing  an  order  of  the 
officiating  Subordinate  Judge  of  Tirhoot  of  the  26th  September  1880, 
which  disallowed  the  petitions  of  objection  filed  by  the  respondents 
[344]  "  The  application  was  made  under  s.  311  of  the  Civil  Procedure 
Code  of  1877  '  to  set  aside  a  sale  of  certain  property  in  execution  .  of  a 
decree  in  consequence  of  ^regularity.'  The  principal  irregularity  com" 
plained  of  was  that  no  notification  of  the  sale  was  properly  published'" 

(1)  7  C.  34.  (2)  7  C.  730.  (3)  8  C.  932.  (4)  10  LA.  25. 
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The  sections  of  Act  X  of  1877  that  are  referred  to  in  the  judgment  of 
their  Lordships  of  the  Privy  Council  are  ss.  286,  287  and  311 ;  those  sec-    MAECH  5. 
tions  are  reproduced  word  for  word  in  ss.  286,  287  and  311  of  Act  XIV  of 
1882.  and  none  of  them  has  been  modified  by  any  subsequent  enactment.     APPEL- 

The  question  before  the  Privy  Council  was  "  solely  in  respect  of  the      LATE 
alleged  irregularity  in  the  proclamation   of  the  sale.     The  applicant  con-       CiviL 

tended  thafc  the  proclamation  had  not  been  published.  He  did  not  contend        

that  in  the  proclamation  the  particulars  were  not  properly  described   as  111 
required  by  the  Act.     He  said  in  effect  that  no  proclamation  had  been    9  l.W.M. 
published."    "  When  the  case  came  before  the  High  Court  it  was  discover-  (1889)  115  = 
ed  that  in  the  proclamations  which  were  published  the  amount  of  revenue  IS  Ind  Jar. 
had  not  been  stated."    "  The  objection,  if  it  had  been  properly  taken  in  the        471 
first  instance  would  have  been  good  to  this  extent  that  not  stating  the 
amount  of  revenue  was  an  irregularity  ;  bub  even  then  there  would  have 
been  something  more  to  be  proved  than  the  mere  irregularity;  it  would  have 
been  necessary   to  go  on  and  show   that   substantial   damage  had   been 
substained  by  the  applicant  in  consequence  of  that  irregularity.     No  evi- 
dence was  given  upon  that  subject  before  the  lower  Court,  though  by  s.  311 
the  onus  lay  upon  the  applicant  to  prove  to  the  satisfaction  of  the  Court 
that  be  had  sustained  substantial  damage  in  consequence  of  the  irregularity, 
nor  was  there  any  finding  of  the  lower  Court  upon  it,  because  the  question 
was  never  raised." 

"  The  High  Court  having  held  that  the  non-statement  of  the  amount 
of  revenue  in  the  proclamation  was  an  irregularity,  proceeded  to  try  the 
question  whether  the  irregularity  had  caused  substantial  injury  to  the 
applicant.  They  say  : — 'but  it  may  be  reasonably  supposed  that  the  non- 
specification  of  the  Government  revenue  in  the  sale- proclamations 
published  is  one  of  the  causes  [345]  which  caused  the  diminution  in  the 
price.'  There  was  no  evidence  at  all  on  the  subject.  It  appears  to  their 
Lordships  that  the  High  Court  could  not,  without  evidence  and  upon  a 
mere  supposition,  properly  find  that  the  non-statement  of  the  revenue  in 
the  proclamation  did  cause  any  injury  to  the  applicant  by  causing  an 
inadequate  price  to  be  bid  at  the  sale." 

"  Their  Lordships  think  that  it  was  too  late  for  the  applicant  to 
make  the  objection  ;  and  even  if  it  were  not  too  late  for  him  to  make 
objection  before  the  High  Court,  there  was  no  evidence  to  justify  the 
High  Court  in  arriving  at  the  conclusion  that  there  was  an  inadequacy  of 
price  occasioned  by  the  non-statement  of  the  revenue  in  the  sale-procla- 
mation. Under  these  circumstances  their  Lordships  will  humbly  advise 
Her  Majesty  to  reverse  the  decision  of  the  High  Court  and  to  affirm  the 
decision  of  the  first  Judge." 

In  the  above  case  before  the  Privy  Council  there  was  an  infringement 
of  the  rule  in  s.  287  of  the  Code  of  Civil  Procedure  which  their  Lordships 
held  would  entitle  the  decree-holder  or  any  person  whose  immoveable 
property  had  been  sold  to  apply  to  the  Court  to  set  aside  the  sale  on  the 
gropnd  of  a  material  irregularity  in  publishing  or  conducting  it.  S.  290 
like  s.  287  is  in  subdivision  (a),  general  rules,  and  both  those  sections  as 
well  as  s.  311  are  in  division  G  "  of  sale  and  delivery  of  property"  in  Chap- 
ter XIX  of  the  Civil  Procedure  Code.  The  terms  of  ss.  287  and  290  are 
almost  equally  peremptory,  and  having  regard  to  those  sections  and  to  the 
above-mentioned  ruling  of  the  Privy  Council,  I  am  of  opinion  that  infrin- 
gement of  the  rule  in  s.  290  of  the  Civil  Procedure  Code  does  not  of  itself 
vitiate  the  sale ;  that  it  is  "  a  material  irregularity  "  in  publishing  the  sale 
which  ia  referred  to  in  s.  311  of  the  Code,  and  that  no  Court  can,  without 
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1889       evidence  and  upon  a  mere  supposition,    properly    find    that  the  sale  of 
MARCH  5.  immoveable  property  before  the  expiration  of  thirty  days,  the  time  required 
by  s.  290  of  the  Civil  Procedure  Code,  did  cause  an  injury  to  the  applicant 
APPEL-     by  causing  an  inadequate  price  to  be  bid  at  the  sale. 

Under  these  circumstances  I  would  allow  the  appeal  and  remand  the 
CIVIL,     case,  under  s.  562  of  the  Civil  Procedure  Code,  to  the  lower  Court  [356] 
11  A  333=    ^or  re"^"a^  °f  'kQ  'bird  objection  in  accordance  with  the  above  remarks. 
9  A.W.N.  Appeal  dismissed. 

(1889)  113=  

13  Ind.  Jar. 

471.  11  A.  646  =  9  A.W.N.  (1889)  127. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Mahmood. 


HUP  CHAND  AND  OTHERS  (Plaintiffs)  v.  SHAMSH-UL-JEHAN 
(Defendant)*     [14th  March,  1889.] 

Pre-emption — Conditional  decree — Defoiit  of  purchase-momy — Apreal — Computation  of 
time  allowed  for  payment — Civ.  Pro.  Code,  s.  214, 

In  a  suit  for  pre-emption,  the  decree  of  the  Court  cf  firstinstance  was  condi- 
tional upon  payment  of  the  purchase-money  within  one  month  from  it?  date. 
After  this  period  had  expired  without  payment,  the  defendants  appealed  from  the 
decree.  The  appeal  was  dismissed  and  che  decree  affirmed,  and  no  fresh  period 
for  payment  was  expressly  allowed  by  the  decree  of  the  appellate  Court. 

Beld  that  the  decree  of  the  appellate  Court  must  be  taken  to  have  incorporated 
the  terms  of  the  decree  of  the  Court  of  first  instance,  that  tbe  period  of  one  month 
allowed  for  payment  of  the  purchase-money  must  be  calculated  from  the  date  of 
the  appellate  Court's  decree,  and  that  payment  by  the  decree-holder  within  one 
month  from  that  date  was  in  time.  Shchrat  Singn  v,  Bridqman  (1),  Luchmati 
Persad  Singh  v.  Kishun  Persad  SinghW),  Gobardhan  Das  v.  Gopal  Ram  (3),  Ncfr 
Ali  Chowdhuri  v.  Koni  Meah  (4),  and  Daulat  v.  Bhukandas  Manekchand  (5), 
referred  to. 

[N.F.— 10  A.W.N.  92  ;  18  A.  455  (458)  =  16  A.W.N.  130;  Appl.— 13  A.  376  (F.B.). 
22  C.  467  ;  R.— 13  A.  189  ;  18  A.  223  (2261  =  16  A  W.N.  43  ;  15  M.  170  (173)  ;  31 
M.  28  I30)  =  17  M.L.J.  495  =  3  M.L.T.  26;  17  C.W.N.  457  (458)  =  17  C.L.J.  120; 
88  P.R.  (1898).  48  P.R.  (1906)  =  104  P.L.R.  (1906);  D.-15  B,  370  (375),  11  O.P. 
LJR.  115  (119).] 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of  the 
Court. 

Munshi  Madho  Prasad,  for  the  appellants. 
Mr.  Dwarka  Nath  Banerji,  for  the  respondent. 

JUDGMENT. 
MAHMOOD,  J, — The  facts  of  the  case  are  the  following  :— 

The  plaintiffs-decree-holders  in  this  case,  appellants  before  me, 
obtained  a  decree  for  pre-emption  from  the  Court  of  first  instance  on  the 
12th  September,  1887,  which  directed  that  the  pre-emptor  was  to  obtain 
possession  of  tbe  pre-empted  property  on  payment  of  a  sum  of  Bs.  1,000 
within  one  month  of  the  date  of  the  decree,  and  on  failure  of  such  payment 
the  decree  would  stand  cancelled  ;  in  [347]  other  words,  it  was  a  decree 

*  Second  Appeal,  No.  956  of  1888,  from  a  decree  of  T.E.  Redfern.  Esq.,  District 
Judge  of  Bareilly.  dated  tbe  29th  March,  1888,  confirming  a  decree  of  Babu  Ganga 
Prasad,  Munsif  of  Bareilly,  dated  tbe  14th  December,  1887. 

(1)  4  A.  376.        (2)  8  C.  218.        (3)  7  A.  366.        (4)  13  C,  13.         (5)  11  B,  172. 
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which  aimed  at  being  in  conformity  with  the  terms  of  s.  214  of  the  Civil 
Procedure  Code. 

On  the  28th  October,  1887,  the  purchasers,  who  are  defendants- 
respondents  before  me,  preferred  an  appeal  to  the  District  Judge,  but 
the  appeal  was  dismissed  on  the  25th  November,  1887,  by  an  order  con- 
firming the  decree  of  the  first  Court. 

Meanwhile  the  purchase-money  had  not  been  deposited,  but  after 
the  passing  of  the  appellate  Court's  decree  the  pro-emptors  decree-holders, 
appellants  before  me,  deposited  the  money  in  Court  on  the  15th  December, 
1877. 

To  the  deposit,  however,  objections  were  taken  by  the  judgment- 
debtors  purchasers  upon  the  ground  that  the  decree  by  its  very  terms  had 
become  unavailable  to  the  decree-holders  pre-emptors,  since  their  deposit 
was  not  made  within  the  period  allowed  by  the  decree.  Both  the  Courts 
have  concurred  in  accepting  this  view,  and  the  application  for  execution 
of  the  5th  December,  1S87,  was  therefore  rejected. 

It  is  from  this  order  passed  upon  the  application,  namely,  the  learned 
Judge's  order  of  the  29th  March,  1888,  that  this  second  appeal  has  been 
preferred,  and  the  main  contention  which  has  been  pressed  upon  me  by 
Mr.  Madho  Prasad  for  the  appellants  is  that,  under  the  Full  Bench  ruling 
in  Shohrat  Singh  v.  Bridgman  (1)  and  in  Luchman  Persad  Singh  v. 
Kishun  Parsad  Singh  (2)  and  the  interpretation  put  upon  those  rulings  in 
Gobardhan  Das  \.  Gopal  Bam  (3),  the  only  decree  which  could  be 
executed  is  the  appellate  decree,  and  that  it  must  be  taken  to  have 
incorporated  the  terms  of  the  decree,  of  the  first  Court  as  forming 
part  of  the  appellate  decree  even  to  the  extent  of  calculating  the  period 
of  one  month  allowed  by  the  first  Court's  decree  as  incorporated  in  the 
appellate  Court's  decree.  The  learned  pleader  for  this  contention  relies 
upon  the  ruling  of  the  Calcutta  High  Court  in  Noor  Ali  Ghowdhuri  v.  Koni 
Meah  (4),  which  was  followed  by  the  Bombay  High  Court  in  Daulat  v. 
Bhukandas  Manekchand  (5),  and  argues  that  these  cases  are  so  similar  to 
[848]  the  principle  involved  in  this  case  that  the  deposit  of  the  5th  Decem- 
ber, 1887,  for  the  purpose  of  the  one  month  within  which  it  was  to  be 
made,  must  be  taken  to  be  calculated  from  the  date  of  the  appellate  Court's 
decree,  which  is  the  only  decree  capable  of  execution.  The  learned  pleader 
also  relied  upon  the  rulings  of  this  Court  in  Sheikh  Ewaz  v.  Mokuna  Bibi 
(6)  and  in  Ram  Sahai  v.  Gaya  (7)  which  followed  the  earlier  case. 

I  am  of  opinion  that  the  contention  urged  on  the  part  of  the  appel- 
lants is  sound.  Whatever  views  may  have  been  suggested  by  the  consider- 
ation that  the  original  decree  of  the  12th  September,  1887,  had  been 
passed  fixing  one  month  from  the  date  of  the  decree  within  which  the 
purchase-money  was  to  be  deposited,  and  that  the  period  had  terminated 
before  the  appeal  was  filed  in  the  appellate  Court,  thus  rendering  the 
mandatory  part  of  the  decree  ineffective  for  purposes  of  enforcement  of 
possession,  I  cannot  forget  that  the  effect  of  the  Full  Bench  ruling,  that 
the  only  decree'.that  can  be  executed  is  the  apnellate  decree,  is  entirely  in 
favour  of  Mr.  Madho  Prasad' s  contention.  The  cases  Noor  Ali  Chaudhuri 
v.  Koni  Meah  (4)  and  Daulat  v.  Bhukandas  Manekchand  (5)  are  also  in 
favour  of  Mr.  Madho  Prasad's  contention,  and  I  hold  that  the  deposit  of 
the  5th  December,  1887,  was  within  time. 


(1)  4  A.  376. 
(5)  11  B.  172. 


(2)  8  C.  218. 
(6)  1  A.  139. 


(3)  7  A.  366. 
(7)  7  A.  107. 


(4)  13  C.  13. 


1889 

MARCH  14. 

APPEL- 
LATE 
CIVIL. 

11  1.346=1 

9A.W.N. 
(1889)  137. 
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1889  In  the  result  I  decree  the  appeal,  and  setting  aside  the  order   of  the 

MARCH  14.  lower  Court,  remand   the  case  under  s.  562  of  the  CivU  Procedure  Code 
for  such  further  proceedings  as  may  be  necessary  for  the  purpose   of   exe- 
APPEL-     cuting  the  decree. 
LATE  [Cause  remanded]    (1). 

CIVIL-  11  A.  349  =  9  A.W.N.  (1889)  119. 

11  A.  346=  [349]  EXTBAOBDINABY  OBIGINAL  CIVIL, 

Before  Sir  John  Edge,  Kt.,  Ghief  Justice,  and  Mr.  Justice  Straight. 
(1889)127.  

IN  THE  MATTER  OP  THE  WEST  HOPETOWN  TEA  COMPANY,  LIMITED. 

[21st  March,  1889.] 

Company— Application  for  registration — Act  Z  of  1866  (Indian  Compute*  Act)— Appli- 
cation received  while  Act  X  of  1866  was  in  force— Delay  in  office  of  Registrar— 
Certificate  purporting  to  be  issued  under  X  of  1666,  bul  issued  after  repeal  thereof 
ty  Act  VI  of  1H82— Act  I  of  1868  (General  Clauses  Act),  s,  6— "  Proceedings  com- 
menced " — Company  held  to  have  been  registered  under  Act  X  of  1866 — Practice — 
Costs. 

Prior  to  the  1st  May,  1882,  the  Secretary  and  Manager  of  a  projected  Com- 
pany (which  was  to  be  limited  by  shares)  applied  to  the  Registrar  of  Joint  Stock 
Companies  for  a  certificate  of  incorporation  of  the  Company,  intending  that  ic 
should  be  registered  under  Act  X  of  1866,  the  Indian  Companies  Act  then  in 
force,  and  forwarded  the  memorandum  and  articles  of  association  with  the 
necessary  stamp-fees,  and  did  everything  that  wag  required  to  be  done  by  or  on 
behalf  of  the  Company  to  obtain  a  certificate  under  that  Act,  No  order  was  pass- 
ed by  the  Registrar  upon  this  application  until  the  6th  May,  and  owing  to  delay 
for  which  the  applicants  were  not  responsible,  registration  w»s  not  effected  aad 
the  certificate  was  not  issued  till  the  3rd  July,  when  a  certificate  was  given  pur- 
porting to  be  granted  ic  pursuance  of  Act;  X  of  1866,  Meanwhile,  on  the  1st 
M*y,  1882,  the  Indian  Companies  Act  (VI  of  1882)  repealing  Act  X  of  1866 
came  into  force,  s,  28  of  which  provided  that  every  share  in  any  Company  should 
be  deemed  to  have  been  taken  and  held  subject  to  payment  of  the  whole  amount 
thereof  in  cash,  unless  the  same  had  been  otherwise  determined  by  a  contract 
in  writing  filed  with  the  Registrar.  No  such  provision  existed  in  Act  X  of  1866. 
The  shareholders  of  the  Company  paid  nothing  upon  their  shares  in  cash  ;  but 
had  agreed  (not  in  writing  filed  with  the  Registrar)  that,  in  consideration  of  cer- 
tain property  conveyed  by  them  to  the  Company  at  tha  time  of  its  formation, 
fully  paid-up  shares  were  to  be  allotted  to  them.  Subsequently,  the  Company 
having  gone  into  liquidation,  the  Official  Liquidator  sought  to  make  the  share- 
holders contributories  to  the  assets  of  the  Company  as  the  holders  of  shares 
upon  which  nothing  had  been  paid,  with  reference  to  s.  28  of  the  Indian  Com- 
panies Act,  VI  of  1882. 

Htld  that  the  proceedings  for  obtaining  registration  of  the  Company  and  a 
grant  of  a  certificate  of  such  registration,  commenced,  within  the  meaning  of  s.6of 
the  General  Clauses  Act,  when  the  memorandum  and  articles  of  association  were 
received  in  the  Registrar's  office  in  April,  1882,  while  Act  X  of  1866  was  in  force- 
that  therefore  the  repal  of  that  Act  by  Act  VI  of  1882  did  not  aSect  those  pro- 
ceedings ;  that  consequently  the  Company  must  be  taken  to  have  been  incorporat- 
ed under  the  former  Act  ;  and  that  the  provisions  of  s.  28  of  Act  VI  of  1882  not 
being  applicable,  the  shareholders  were  not  liable  to  be  placed  on  the  list  of  con- 
tributories  as  not  having  paid  the  full  amount  of  their  shares. 

[350]  The  Official  Liquidator's  application  to  place  the  shareholders  upon  the 
list  of  contributories  having  been  bona  fide  made  in  the  liquidation,  the  Court 
ordered  that  the  costs  of  each  side  should  be  paid  as  a  first  charge  out  of  the 
estate. 

[N.  B.— See,  in  this  connection,  9  A.  180.] 

THIS  case  was  transferred  by  the  High  Court,  under  s.  25  read  with 
8.  647  of  the  Civil  Procedure  Code,  to  its  own  file  from  the  Court  of  the 

(1)  See,  contra.   Shea  Prasad  Lai  v.   Thakur  Rai  (N.  W.  P.  B.C.  Rep.  1868.  p. 
251,  Full  Bench)  and  Chhidda  v.  Imdad  Husain.  8  A.W.N.  (1888)  p.  4. 
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District  Judge  of  Saharanpur  and  the  circumstances  connected  with    the       1889 
transfer  are  stated  in  the  report  at  I.L.E.,  9  All.  180.     The  facts  of   the  MABCH  21. 

case  were  as  follows  : —  

On  or  about  the  13bh  June,  1860,  a  company  called  the  West  Hope-     ExTBA' 
town  Tea  Company,  Limited,  the  object   of  which  was  the  cultivation  of  ORDINARY 
tea  at  a   plantation  called  the  West  Hopetown  Estate  near  Dehra  Dun,  ORIGINAL 
was  registered  under  Act  XIX  of  1857,  the  Indian   Companies  Act  then      CIVIL 
in  force.     Its    nominal    capital  was    Ks.    1,09,000  in    18^    shares    of 
Bs.    6,000  each.     Early  in  1882  it  was  determined  tore-construct  the  HA.  349  = 
Company,  the   principal  reason  assigned  being  that  the  sharers  were  too     QAWN 
large  to  be  readily  saleable.     On  the  llth  March,  1882,  an  extraordinary  Mg89)  119 
general  meeting  of  the  share- holders  was  called   for  the  purpose  of  con- 
sidering a  scheme  of  re- construction,  and  certain  resolutious  were  passed, 
and  were  confirmed  by  another  extraordinary  general  meeting  held  on  the 
27th  March.     At  the  latter  meeting  all  the  share-holders  of  the  Company 
(nine  person)  were  present,  either  in  person  or  by  proxy.     The  resolutions 
passed  were  as  follows  : — 

"1.  That  the  Company  be  wound-up  voluntarily,  and  that  Mr.  C.  G.  Vansittart  be 
anchhereby  is  appointed  liquidator  for  the  purpose  of  such  winding-up, 

"2.  That  the  following  scheme  of  re-construction  be,  and  the  same  is  hereby 
approved,  via.,  that  a  new  Company  be  incorporated  under  the  Indian  Companies  Ace, 
X  of  1866,  as  a  Company  limited  by  shares,  by  the  name  of  the  West  Hopetown  Tea 
Company,  Limited,  with  a  capital  of  Rs.  3,00,000  divided  into  3,000  shares  ot  Es.  100 
each,  with  power  to  increase,  and  having  power  to  acquire  and  take  over  the  business, 
property  and  liabilities  of  this  Company;  that  of  the  capital.  Bs.  2,50,700  be  allotted  to 
the  shareholders  of  this  Company,  being  at  the  rate  of  twenty-three  tully  paid-up  shares 
in  the  new  Company  for  every  Rs.  1,000  invested  by  shareholders  in  this  Company,  and 
the  balance  of  the  3,000  shares  be  issued  by  the  Directors  when  and  as  they  think  fit; 
that  the  said  liquidator  be  and  is  hereby  authorized,  pursuant  to  s.  175,  Indian  Com- 
panies Act,  X  of  1866,  to  sell  to  such  new  Company  upon  the  above  terms  the  property 
of  this  Company,  but  so  that  the  new  Company  shall  also  undertake  all  the  liabilities 
of  this  Company,  and  shall  pay  the  costs  of  winding-up;  [351]  and  that  the  said 
liquidator  be  and  is  hereby  authorized  to  execute  and  do  all  such  things  as  may  be 
necessary  for  carrying  out  the  above  scheme  into  effect." 

On  the  8th  April,  1882,  the  following  letter  was  sent : — 

"No.  185. 

"WEST  HOPETOWN  TEA  Co.,  LIMITED,  DEHRA  DUN. 
8th  April,  1883. 

"  To  the  Registrar  of  Joint  Stock  Companies,  Allahabad. 
"  8IB, — I  enclose  herein  the  following  papers  :  — 

"  (i)  Duly  stamped  and  executed  memorandum  and  articles  of  association  of  the 
West  Hopetown  Tea  Company,  Limited. 

"  (ii)  Treasury  receipt  for  Rs.  225  paid  into  the  Dehra  Treasury,  as  required  undoi 
s.  17,  Aot  X  of  1866. 

"  (iii)  Treasury  receipt,  wide  my  No.  175  of  1st  instant. 

"  Kindly  return  the  receipts  to  me  after  you  have  done  with  them  ;  and  grant  me 
a  certificate  of  incorporation. 

Yours,  &o., 

O.  G.  VANBITTART, 

Secretary  and  Manager." 

Upon  this  letter  the  following  memorandum,  dated  the  29tb  April, 
1882,  and  initialled  B.  B.  C.  (the  initials  of  the  Head  Assistant  of  the 
Registration  Office,  Allahabad),  was  endorsed : — 

"  Mr.  Vansittart  has  sent  for  registration  the  memorandum  of  association  and 
articles  of  association  of  the  West  Hopetown  Tea  Company  ;  and  has  paid  into  the 
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EXTRA- 


Dehra   Dun   Treasury   on    accouut  of  registration  fees  Rs.  225,  but  we  only  require 
Ra.  155,  according  to  the  following  calculation  :  — 

"  TABLE  B,  ACT  X  OF  1866. 


ORIGINAL 

fiWTT 

_ 

11  A.  349=i 
9A.W.H, 
(1889)  119. 


For  a  Capital  of  Rs,  20,000  ...  ...  ... 

Above  Rs.  20,000  up  to  Rs.  50,000,  Rs.  20  for  each  Rs.    10.000 

Above  Rs.  50.000  up  to  Rs.  l.OO.OOO,  Rs.  5  for  each  Rs.  10,000 

Above  Rs.  1,00,000,  Re.  1  for  each  Rs.  10,000,  i.e,t  Rs.  3,00,000 

in  this  case.  ...  ...  ...  ... 


For  registering  articles  of  association 
Certificate  of  registration    ... 


40 
60 

25 

20 


...       5 
...      5 

Total     ...  15;5 


[332]  "  I  do  not  know  how  this  is  to  be  remaiied.  We  must  give  a  certificate  of 
registration.  In  this  certificate  we  shall  have  to  state  the  amount  paid.  If  we  enter 
Rs.  225,  and  then  refund  the  excess  paid,  tha^Company  will  hold  a  certificate  as  having 
paid  a  larger  sum  than  they  actually  did.  83  thv,  cba  refuad,  if  it  be  given,  must  be 
made  before  the  company  is  registered  " 

After  the  29fch  April  no  further  steps  were  taken  in  the  Registration 
Department  until  the  6th  May,  when  the  Officiating  Registrar  of  Joint 
Stock  Companies  made  the  following  order  :  — 

"  Refund  the  excess  and  then  register,  showing  the  proper  fees." 

Between  these  two  dates,  that  is  on  the  first  May,  1882,  the  Indian 
Companies  Act,  VI  of  1882,  repealing  Act  X  of  1866  came  into  force, 
having  received  the  assent  of  the  Governor-General  on  the  24th  Febru- 
ary. After  a  further  delay  of  nearly  a  fortnight,  the  Head  Assistant  sent 
the  following  letter  :  — 

"No.  40. 
"  19th  May,  1882. 

"To  C.  Vansittart,  Esquire,  Secretary  and  Manager.  West  Hojpetown  TeiCo.,  Limited, 
*'  SIR,  —  I  reply   to  your  No.  185,  date!  8,h  ultimo,  I  have  the  honor  to  point  out 

that  you  have  paid  R*.  70  too   muoh  on    ascouat  of    registration  fees,     The  capital  of 

your  Company  is   Rs.    3,00,000.     The  fees  payable   by  you   are  as  follows,  circulated 

according  to  Table  B  of  Act  X  of  1866  :— 

Rs, 
For  the  first  Rs.  20,000  ...  ...  ......  ...        40 

Above  Rs.  20,000  up  to  Rs.  50,000,  Rs.  20  for  each  Rs.  10,000  ...  60 
Above  Rs.  50,000  up  to  Rs  1,00,000.  Rs.  5  for  each  Rs.  10.000  ...  25 
Above  Rs.  1,00,000,  Re.  1  for  each  Rs.  10,000  ...  ...  ...  20 


For  registering  articles  of  association 
For  certificate  of  registration  . 


Total 


Total 


145 

5 
5 

155 


"You  should  apply  to  the  Collector  for  a  refund  of  Rs.  70.  When  you  have  obtained 
the  refund,  I  shall  feel  obliged  by  your  mounting  the  faot  to  me,  as  until  then  I  shall 
not  be  able  to  register  the  papers  sent  by  you." 

[333]  This  letter  was  signed  by  both  the  Head  Assistant  and  the 
Officiating  Registrar.  On  the  23rd  June,  1882,  the  following  answer  was 
returned  :  — 
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"WEST  HOPETOWN. 

June  23rd,  1882.  MAECH   21. 

"To  tin  Registrar,  Joint  Stock  Companies,  Allahabad." 

EXTRA- 

"SIR,— With  reference  to  your  No.  40,   dated  the  19th   ultimo,   I  now  beg   to  advise 
you   that  the  Rs.  70  overpaid  has  been   refunded  to  me  by  the   Dehra  Dun  Treasury,    ORDINARY 
and  I  beg  to  thank  you  for  pointing  out  the  error.  ORICINAL 

Yours  faithfully, 
C.  G.  VANSITTAKT, 
Secretary  and  Managir.  il  A.  349  = 

Inreply.the  Head  Assistant,  on  the  8th  July,1882,  forwarded  a  certi- 
ficate of  registration  to  the  following  effect  :— 

"In  the  office  of  the  Registrar  of  Joint  Stock  Companies,  North-Western  Provinces 
and  Oudb. 
In  the  matter  of  the  West  Eopetown  Tea  Company,  Limited. 

"  I  do  hereby  certify  that  pursuant  to  Act  X  of  I860  of  the  Legislative  Council  of 
India,  entitled  the  Indian  Companies  Act,  memorandum  of  association  and  articles  of 
association  have  been  this  day  filed  and  registered  in  my  office,  and  that  the  said  Com- 
pany has  been  duly  incorporated,  and  is  a  company  limited  by  shares  pursuant  to  the 
provisions  of  the  eaid  Act. 

"3rd  July,  1882,  at  Allahabad. 

T.  BENSON. 
"Assistant  Registrar  of  Joint  Stock  Companies,  N.  W.  P.  and  Oudh." 

Clause  3  of  the  Memorandum  of  Association,  stating  the  objects  for 
which  the  Company  was  established,  contained  the  following  sub-clause  :— 

"(a)  To  purchase  of  otherwise  acquire  and  undertake  all  the  business,  property  and 
liabilities  of  the  West  Hopetown  Tea  Company.  Limited  (now  in  liquidation),  and  of 
any  other  Company,  together  with  the  manufactures,  land,  buildings,  plant,  stock-in- 
trade,  chattels  and  effects  used  in  the  said  business,  and  the  contracts  subsisting  in 
relation  thereto,  and  the  good -will  thereof." 

The  following  clauses  in  the  articles  of  association  had  reference  to 
the  same  subject : — 

"  4.  The  Board  of  Directors  may,  upon  such  term?  and  conditions  as  they  think 
fit.  purchase  and  acquire  all  the  business,  property  and  liabilities  of  the  West  Hope- 
[3S4]town  Tea  Company,  Limited  (now  in  liquidation),  together  with  the  manufac- 
turies,  lands,  buildings,  plant,  stock-in-trade,  chattels  and  effects  used  in  the  said  busi- 
ness, and  the  contracts  subsisting  in  relation  thereto,  and  the  good-will  thereof. 

"  12.  Shares  in  the  Company  shall  be  allotted  to  such  person  and  in  such  mann  er 
as  the  Directors  shall  think  fit  ;  but  the  Directors  shall,  in  pursuance  of  an  agreement 
made  with  the  liquidator  of  the  West  Hopetown  Tea  Company,  Limited  (now  in  liqui- 
dation), a  lint,  as  therein  provided,  the  number  of  shares  specified  in  the  agreement. 

"13.  Fully  paid-up  shares  taken  by  the  members  of  the  West  Hopetown  Tea 
Company)  Limited  (now  in  liquidation),  in  payment  for  the  business  and  property,  &c., 
of  the  said  Company  shall,  for  all  purposes,  be  considered  as  shares  on  which  the  whole 
amount  due  has  been  paid  in  cash  ;  and  no  holder  of  any  such  share  shall  in  respect 
thereof  be  liable  to  pay  any  future  sum  thereon." 

It  was  stated  at  the  hearing  of  the  case  that  an  agreement  to  the 
effect  mentioned  in  clauses  12  and  13,  and  in  conformity  with  the 
resolution  passed  by  the  shareholders  of  the  old  Company  on  the  llth 
and  27th  March,  1882,  was  executed  ;  but  neither  the  original  nor  any 
copy  was  produced  ;  no  trace  of  -it  was  to  be  found  at  the  office  of  the 
Registrar  of  Joint  Stock  Companies ;  and  it  was  not  stated  who  were  the 
parties  to  its  execution.  Apart  from  the  resolutions  above  referred  to.  and 
clause  13  of  the  articles  of  association,  there  was  no  contract  of  the  kind 
mentioned  in  s.  28  of  the  Indian  Companies  Act,  VI  of  1882. 

In  March,  1886,  the  principal  creditor  of  the  Company,  the  Delhi 
apd  London  Bank,  applied,  under  s.  128  (d)  of  the  Act,  that  the 
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Company  should  be  wound  up,  and  the  application  was  granted  without 
opposition.  The  winding-up  ^proceedings  were  initiated  in  the  Court  of 
the  District  Judge  of  Saharanpur,  but  were  transferred  to  the  High  Court 
as  already  stated  (1).  Owing  to  various  causes,  which  need  not  be 
stated,  the  list  of  contributories  did  not  come  before  the  Court  for 
settlement  until  April,  1888.  The  Official,  Liquidator,  applying  s.  28  of 
Act  VI  of  1882,  entered  upon  the  list  all  those  shareholders  who  had 
been  members  of  the  old  Company  and  who,  in  exchange  for  the  property 
and  business  of  that  Company  and  in  accordance  with  clause  33  of  the 
articles  of  association  of  the  new  Company,  had  received  shares  purporting 
to  be  fully  paid  up,  as  having  paid  nothing  upon  their  shares,  and 
[355]  as  consequently  liable  to  contribute  to  the  Company's  assets  to  the 
full  value  of  those  shares,  upon  the  principle  laid  down  in  Fothergill's 
Case  (2),  Spargo's  Case  (3)  Andress's  Cases  (4\  White's  Case  (5)  Pagin  and 
Gill's  Case,  and  other  cases  decided  upon  the  corresponding  s.  25  of 
the  English  Companies  Act  of  1867.  The  shareholders  obj  ected  that  the 
Company  must  be  held  to  have  been  incorporated,  not  under  Act  VI  of 
1882,  but  under  the  former  Companies  Act,  X  of  1866,  which  contained 
no  provision  similar  to  s.  28  of  the  Act  of  1882,  and  under  which,  therefore, 
contracts  for  the  payment  of  shares  otherwise  than  in  cash  were  valid. 

Mr.  A.  Strachey,  for  the  official  liquidator,  contended  that  at  the  time 
when  the  certificate  of  registration  was  issued,  the  8tb  July,  1882,  Act  X 
of  1866  was  no  longer  in  force,  and  that  the  Registrar  had  no  power  to 
grant  a  certificate  under  a  repealed  Act,  or  otherwise  than  under  Act  VI 
of  1882.  It  could  not  be  said  that,  prior  to  the  repeal,  which  took  effect 
on  the  1st  May,  1882,  there  had  been  any  "proceedings  commenced," 
within  the  meaning  of  s.  6  of  the  General  Clauses  Act  (I  of  1868),  so  as 
to  save  the  application  of  Act  X  of  1866.  All  that  had  occurred  was  that 
an  application  for  registration  was  made  on  the  8th  April,  1882,  but  no 
order  or  action  of  any  kind  was  taken  upon  that  application  until  after 
the  1st  May,  and  there  was  no  authority  for  the  proposition  that  a  mere 
application  to  a  public  officer,  without  any  action  on  the  pare  of  that  officer 
himself,  fell  within  the  description  of  "  proceedings  commenced."  The 
nearest  case  was  where  some  order  had  actually  been  passed,  prior  to  the 
repeal,  upon  such  application  :  Vidya  Ram  v.  Chandra  Shekaram  (7).  No 
action  can  be  taken  for  the  first  time  under  a  repealed  sfeatubte,  as 
distinguished  from  steps  consequent  upon,  and  for  the  purpose  of  main- 
taining the  operation  of,  action  previously  taken.  A  step  taken  for  the 
first  time  is  a  separate  proceeding.  [He  also  referred  to  Shivram  Uda 
Ram  v.  Kondiba  (8),  liatansi  Kahanji's  Case  (9),  and  R.  v.  Denton  (10).] 

[356]  [EDGE,  C.  J. — According  to  your  argument,  the  proceedings 
could  not  have  commenced  until  the  certificate  of  registration  was  granted. 
But  that  was  what  determined  the  proceedings,  and  cannot  be  the  act 
from  which  the  commencement  of  the  proceedings  is  to  date.] 

We  say  that  the  proceedings  commenced  with  the  Registrar's  order 
of  the  6th  May,  1882,  directing  registration  after  the  refund  of  the  excess 
payment.  'That  was  subsequent  to  the  repeal  of  Act  X  of  1866.  Next, 
the  letter  of  the  23rd  June,  1882,  from  the  Secretary  and  Manager,  which 
was  written  nearly  two  months  after  Act  VI  of  1882  had  come  into  force,  at 
a  time  when  the  writer  knew  nothing  had  yet  been  done  by  the  Registrar, 


(1)  9  A.     180.  (2)  8  Ch.  270.  (3)  8  Ch.   407         (4)  8  Ch.  D.  126. 

(5)  10  Oh.  D.  720  =  12  C.  L.  D.  511.  (6)  L.  R.  6  Ch.  D.  681. 

(7)  4  B.  163.  (8)  8.B.  340.  (9)  2  B.  148.          (10)  21  L.J.  M.C.  208. 
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was  substantially  afresh  application.  If  not  a  fresh  application  the  writer       1889 
must  be  presumed  to  have  known  that  the  law  had  been  altered  since  his   MARCH  21. 
letter  of  the  8th  April,  and  his  renewal  of  the  application  in  June  was  equiva- 
lent to  acquiescence  in  its  being  governed  by  the  new  law.     [He  refe  rred     EXTRA- 
to  the  observations  of  Jessel,  M.  E.,  in  Easluck  v.  Pelly  (1)].  ORDINARY 

The  Hon.  T.    Conlan,   Mr.    H.  Vansittart,  and  Mr.  J.C.  Mullaly,  for  ORIGINAL 
the  shareholders,  contended  that   s.  6  of  the   General  Glauses  Act    was 
applicable,  and  also  s.  2  (b)  and  s.  251  of  Act  VI  of  1882.     The  certificate      GIVID- 
of  registration  showed,  upon    its  face,  that  it  was  granted  under  Act  X  of  n  4  319  = 
1866,  and  the  resolutions  of  the  llth   and  27th  March,  1882,  the  memo-    9  A  W  N 
randum  and  articles  of  association,  all  showed  a  clear  intention  that  the   (t889)  119* 
Company  should  be  incorporated  under  Act  X  of  1866  only.  The  Eegistrar 
could  have  no  power,  upon  an  application  for  incorporation  under  Act  X 
of  1866,  to  issue  a  certificate  under  Act  VI  of  1882. 

Mr.  A.  Strachey,  in  reply. 

JUDGMENT. 

EDGE,  C.  J. — This  is  an  application  made  on  behalf  of  the  liquidator 
of  the  West  Hopetown  Tea  Company,  Limited,  now  in  liquidation,  to 
settle  a  list  of  contributories,  and  to  place  on  that  list  of  oontributories 
some  of  the  original  shareholders  and  some  [357]  other  shareholders  who 
have  taken  from  the  original  shareholders  by  assignment  or  otherwise.  A 
Company  had  been  registered  under  Act  XIX  of  1857  bearing  the  same 
name  as  the  present  Company.  That  Company  had  been  registered  on  or 
about  the  13th  June,  1860.  It  was  considered  advisable  for  certain  bona 
fide  reasons  which  we  need  not  now  go  into,  that  the  Company  which  had 
been  registered  under  Act  XIX  of  1857  should  be  reconstructed,  and  that 
the  share  capital  should  be  divided  into  shares  of  smaller  amount.  On  the 
llth  March,  1882,  the  shareholders  of  the  then  Company  accordingly 
resolved  to  reconstruct  the  Company,  and  on  the  27th  March  that  resolution 
was  confirmed  at  an  extraordinary  meeting  of  the  shareholders.  The  share- 
holders agreed  amongst  themselves  in  what  proportion  the  shares  of  the  new 
Company  should  be  allotted,  such  shares  representing  the  then  existing 
interest  of  the  shareholders  in  the  assets  of  the  Company.  In  pursuance 
of  that  resolution,  a  memorandum  and  articles  of  association  were  prepared 
and  stamped,  and  were  dated  the  8th  April,  1882,  and  on  that  day  were 
forwarded  by  the  Secretary  and  Manager  of  the  then  existing  Company  to 
the  Eegistrar  of  Joint  Stock  Companies  at  Allahabad  for  registration.  The 
Secretary's  letter  was  as  follows: — 

"  Delira  Din,  8th  April.  1882. 

"  To  the  Registrar,  Joint  Stock  Companies,  Allahabad. 

"  Sir — I  enclosed  herein  the  following  papers:— 

"  1. — Duly  stamped  and  executed  memo  and  articles  of  association  of  the  West 
Hopetown  Tea  Company,  Limited. 

"2.— Treasury  receipt  forRs.  225  paid  into  the  Dehra  treasury,  as  required  under 
s.  17,  Act  X  of  1866. 

"3.— Treasury  receipt,  vide  my  No,  175,  dated  1st  instant. 

"  Kindly  return  the  receipts  to  me  after  you  have  done  with  them  and  grant  me  a 
certificate  of  incorporation." 

That  application  was  received  by  the  Eegistrar  in  due  course  of  post. 
The  question  then  arose  in  the  office  of  the  Eegistrar  as  to  the  amount  of 
the  stamp  which  should  be  paid,  and  ultimately  it  was  ascertained  that 
the  stamp-fee  which  had  been  paid  exceeded  by  Es.  70  the  correct  stamp- 
fee,  and  an  order  was  made  on  the  6th  [358]  May,  1882,  to  refund  the 

(1)  L.  R.  19  Eq.  271. 
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1889        excess.  The  result  was  that  prior  to  the  1st  May,  1882, everything  that  was 
MARCH  ai.   required  to  be  done  by  or  on  behalf  of  the  new  Company  to  obtain  its  certifi- 

oate  of  registration  under  Act  X  of  1866  was  done.  They  had,  in  fact  paid 

EXTRA-     Ks.  70  in  excess  of  the  stamp  which  was  required.     Owing  to  delay  in  the 
ORDINARY  office  of  the    Kegistrar    and    to   no  cause,  ior  which  the  applicants  for 
ORIGINAL  registration  and  grant  of  certificate  could  be  held  responsible,   the  Com- 
pany was  not  registered  and  the  certificate  was   not  issued  until    the  3rd 
IV^_        July,  1882.     On  the  3rd  July,  1882,  the  certificate  of  incorporation  was 
11  A  349=    issued  under  the  hand    of  the  Assistant  Kegistrar  of  Joint  Stock  Com- 
9  A  W  N      panies  of  the  North'Western  Provinces  and  Oudb.    It  in  terms  purported 
(1889)  119     '°  De  §rante<^  m  pursuance  of  Act  X  of  1866. 

It  is  quite  clear  that  the  application  for  registration  and  for  grant  of 
certificate  was  made  whilst  Act  X  of  1866  was  in  force.  That  application 
was  for  registration  and  the  grant  of  a  certificate  under  Act  X  of  1866  and 
not  under  the  Act  of  1882,  which  came  into  force  on  the  1st  May  in  that 
year.  The  Act  which  the  parties  desired  the  Company  to  be  registered 
under  was  the  Act  which  was  in  force  at  the  time  when  they  made  the 
application,  namely,  Act  Xof  1886,  and  they  never  desired  or  requested 
to  be  registered  under  the  Act  of  1882.  If  we  are  to  look  at  the  certificate 
itself,  it  purports  to  be  a  certificate  of  registration  under  Act  X,  1866,  and 
not  of  registration  under  Act  VI  of  1882.  We  can  have  no  doubt  that 
the  Assistant  Registrar  in  issuing  that  certificate  intended  it  to  ba  a  certi- 
cate  of  registration  under  Act  X  of  1866. 

The  share-holders  in  the  old  Company  which  was  registered  under 
Act  XIX  of  1857,  as  I  have  said,  agreed  to  transfer  their  interest  in  the 
concern  to  the  new  Company  in  consideration  of  the  paid-up  shares  issued 
to  them.  No  contract  in  writing  was  filed  with  the  Registrar  of  Joint 
Stock  Companies  under  s.  28  of  Act  VI  of  1882  at  or  before  the  issue  of 
such  shares.  That  is  admitted  on  all  hands  here.  The  contention  before 
us  on  behalf  of  the  liquidator  is  that  Act  X  of  1866  having  expired  on  the 
1st  May,  1882,  the  Company  must  be  deemed  to  have  been  registered  and 
[359]  the  certificate  of  registration  granted  under  Act  VI  of  1882  and 
not  under  Act  X  of  1866.  If  that  contention  on  behalf  of  the  liquidator 
were  a  good  contention  in  law  or  in  fact,  the  respondents  before  us  would 
be  liable  to  be  placed  upon  the  list  of  contributories  ;  on  the  other  band 
if  that  contention  fails,  it  is  not  contested  before  us,  on  behalf  of  the 
liquidator,  that  the  respondents  before  us  or  any  of  them  would  be  liable 
to  be  placed  on  the  list  of  contributories  in  the  winding  up  of  the  Company. 
It  appears  to  us  that  in  deciding  this  case  we  must  have  regard  to 
Act  I  of  1868.  By  s.  6  of  that  Act  it  is  enacted  :  — "  The  repeal  of  any 
Statute,  Act,  or  Regulation,  shall  not  affect  anything  done  or  any  offence 
committed,  or  any  fine  or  penalty  incurred,  or  any  proceedings  commenced 
before  the  repealing  Act  shall  have  come  into  operation." 

Act  VI  of  1882  was,  so  far  as  Act  X  of  1866  was  concerned,  a  repealing 
Act  within  the  meaning  of  s.  6  of  Act  I  of  1868.  It  is  contended  on 
behalf  of  the  liquidator  that  the  application  for  registration  and  for  a 
certificate  of  registration  to  be  granted  made  to  the  Registrar  of  Joint  Stock 
Companies  and  received  by  him  whilst  Act  X  of  1866  was  in  force,  was 
not  a  commencement  of  proceedings  within  the  meaning  of  s.  6  of  Act  I 
of  1868.  On  behalf  of  the  liquidator  it  is  further  contended  that  no 
proceeding  can  be  considered  to  have  commenced  within  the  meaning  of 
s.  6  of  Act  I  of  1868,  unless  and  until  an  official  or  judicial  order  of  eotne 
kind  has  been  passed  in  a  proceeding  by  an  executive  or  judicial  officer. 
With  that  contention  I  do  not  agree.  It  appears  to  me  that  in  ordinary 
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plain    English,   the    proceedings  for  obbaining  registration  of    this  new        1889 
Company,  and  a  certificate  of   registration,  had  commenced  when    the  \IABCH  si 

application  together  with  the  memorandum  and  the  articles  of  association        

stamped  and  properly  drawn  up  were  received  in  the  office  of  the  Registrar      EXTRA- 

in  April,  1882.     According  to  the  contention   on  behalf  of  the   liquidator  ORnmARY 

there  was  no  commencement  of  proceedings  at  all  in  this  case  in  the 

ordinary  meaning  of  the  term,  inasmuch  as  no  official  order  was  made  °BIG1NAL 

on  the  application    until  the  grant  of  certificate.     The  granting   of  tha     CIVIL. 

certificate  of  the  registration  of  bhe   Company  which  determines  [360]        rTao^ 

the  proceedings,  cannot  be  the  act  from  which  the    commencement  of  *    4  m  M~ 

the  proceedings  is  to  date.     I  am  clearly  of  opinion  that  the   proceedings 

for  obtaining  registration  and  a  grant  of  a  certificate  of  such  registration  of    ( 

the  new  Company  had  commenced  within  the  meaning  of  s.  6  of  Act  I  of 

1868  OD  the  12tb  April,  1882,  and  whilst  Act  X  of  1866  was  in  force,  and 

that  s.  6  of  Act  I  of  1868  applies  to  this  case.  In  this  view  I  am  of  opinion 

that  we  should  disallow  this   application  which  has  been  made   on  behalf 

of  the  liquidator. 

The  only  question  that  remains  is  the  question  of  costs.  I  am  of 
opinion  that  this  is  an  application  which  was  bona  fide  made  in  this 
liquidation,  and  that  it  is  an  application  with  regard  to  which  we  should 
not  saddle  the  official  liquidator  personally  with  the  payment  of  costs. 
The  reasonable  and  proper  order  to  bb  made  is  that  the  costs  of  each  side 
be  paid  as  a  first  charge  out  of  the  estate,  and  that  order,  we,  in  disallowing 
the  application,  make. 

STRAIGHT,  J. — I  am  entirely  of  the  same  opinion.  The  application 
for  registration  was  made  while  Act  X  of  1866  was  in  force.  It  is 
therefore  .to  be  inferred  that  the  persons  who  made  that  application 
contemplated  and  desired  that  the  Company  should  be  registered  under 
that  statute.  But  for  the  delay  which  took  place  in  the  registration 
office,  the  registration  would  have  been  granted  while  the  Act  under 
which  registration  had  been  asked  for  was  in  operation,  but  by  reason 
of  that  delay,  the  certificate  was  not  granted  until  that  Act  was  no 
longer  in  force.  Nevertheless  the  certificate,  which  was  granted  on  the 
3rd  July,  was  granted,  as  it  expressly  states,  under  Act  X  of  1866 ;  and 
in  my  opinion,  we  should  not,  unless  constrained  to  do  so,  hold  that  it 
was  granted  under  Act  VI  of  1882.  I  am  entirely  of  the  same  opinion 
as  the  learned  Chief  Justice  that,  for  the  reasons  he  has  fully  given,  not 
only  was  a  proceeding  commenced  under  Act  X  of  1866,  as  interpreted 
by  s,  6  of  the  General  Clauses  Act  (I  of  1888),  but  was  carried  through 
and  completed  by  issue  of  the  registration  certificate  of  the  3rd  July, 
1882,  in  the  manner  contemplated  by  that  statute.  I  am  of  the  same 
opinion  as  regards  the  question  of  costs, 

Application  rejected. 
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11  A.  361  =  9  A  W.N.  >1889}  128=13  Ind.  Jar.  477. 
APRIL  i.  [361]  CRIMINAL  EEVISIONAL. 

CRIMINAL  Before  Mr.  Justice  Straight. 

EEVI- 
SIONAL. QUKEN-EMPRESS  v.  PAIAMBAR  BAKHSH.*  [Isb  April,  1889.] 

11  iTTfii       Practice -Conttmpt    of    Court— Act  XLV   of     I860  (Penal  Cede  t  p.  228— Criminal 

Procedure  Cede,  ss.  480.  537. 
9  A.W   N. 

(1889)  128=  ^e  Prooe^ure  la'd  down  in  s.  480  of  the  Criminal  Procedure  Code  should  be 

strictly  followed.     The  provisions    of  the    section  should    be  applied  then  and 

13  Ind,  Jur.  there,  at  any  rate  before  its  raising,  by  the  Court  in  whose  view  or  presence  a 

477.  contempt  has   been    committed  which  it  considers  should  be  deals  with  under 

8.  480. 

Where  a  Magistrate  in  whose  presence  contempt  was  committed,  took  cogni- 
zance of  the  offence  immediately,  but,  in  order  to  give  the  aooused  an  opportunity 
of  showing  cause,  postponed  his  final  order  for  some  days.—  lield  that  such 
action,  though  it  might  be  irregular,  was  not  illegal ,  and,  as  the  accused  had  not 
been  in  anyway  prejudiced,  was  covered  by  s.  537  of  the  Criminal  Procedure 
Code.  • 

Held  also  that,  under  the  circumstances,  it  was  doubtful  whether  there  was 
any  necessity  for  the  Magistrate  to  postpone  the  final  order  until  the  accused 
had  had  an  opportunity  of  showing  cause  against  it,  and  that  he  should  have 
directed  the  detention  of  the  accused,  and  dealt  with  the  matter  at  once  or 
before  his  rising. 

[P.,  10  C.W.N.  106-2  =  4  C.L.J.  415  (417).] 

THE  petitioner  in  this  case  was  convicted  by  the  Deputy  Magistrate 
of  Allahabad  of  contempt  of  Court  under  s.  480  of  the  Criminal  Procedure 
Code,  and  sentenced  to  a  fine  of  Rs.  50,  or,  in  default,  one  week's  simple 
imprisonment.  He  was  a  mukhtar,  and  on  the  1st  August,  1888,  was 
conducting  the  case  of  an  accused  person  then  being  tried  by  the  Magistrate 
for  an  offence  punishable  under  s.  9  of  Act  XII  of  1882.  Daring  the 
argument  in  the  case,  the  petitioner  appeared  to  have  lost  bis  temper  with 
the  Inspector  of  the  Customs  Department,  who  was  prosecuting  on  behalf 
of  the  Crown,  and  spoke  to  him  in  such  a  way  that  the  Magistrate  inter- 
posed and  checked  him.  He  then  repeatedly  said  excitedly,  "  Produce  it, 
produce  IF,"  i.e.,  produce  the  law  on  the  subject,  and  continued  to  argue  the 
case  in  an  excited  manner.  The  Magistrate  having  observed  that  any  rea- 
sonable argument  would  receive  due  attention,  the  petitioner  replied, 
"  Perhaps,  perhaps"  in  a  manner  implying  a  doubt  of  the  Courts  impar- 
tiality. After  continuing  for  some  time,  the  Magistrate  desired  him  to 
address  the  Court  in  a  pro- [362]  per  manner  and  to  desist  from  talking 
nonsense  C'behuda  guftagu")  or  further  measures  would  be  taken  with  him. 
To  this  the  petitioner  replied,  "  Bahut  se  adalat  roz  ate  hain  " — many  a 
Court  comes  every  day.  ,  The  Magistrate  thereupon  made  a  note  of  the 
expression  used,  and  requested  the  petitioner  to  explain  what  he  meant  by 
it,  but  he  declined  to  reply  on  the  ground  that  no  formal  proceeding  had 
been  drawn  up.  He  also  refused  to  sign  his  statement  to  this  effect. 
The  Magistrate  then  prepared  a  proceeding  embodying  the  facts  just 
stated  and  while  this  was  being  done  the  petitioner  left  the  Court,  and, 
though  searched  for,  could  not  be  found  uo  to  the  time  when  the  Court 
rose.  Next  day  (the  2nd  August)  he  applied  for  a  copy  of  the  proceed- 
ing before  giving  his  reply.  The  Magistrate  declined  to  grant  a  copy, 
and,  on  the  next  day,  the  reply  was  filed.  On  the  6tb  August  the 
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petitioner  applied  to  have  the  proceedings  stayed  until  he  could  apply  for  a       1889 
transfer  under  the    provisions   of    ss.  526  and   526-A  of    the   Criminal     APRIL  1. 
Procedure  Oode.     The  Magistrate  declined  to   stay   proceedings,  and,    on 
the  9th  August,  proceeded  to  convict  and  sentence  the  petitioner  as  above  CRIMINAL 
stated.  REVI- 

The  petitiouer  appealed  to  the    Sessions    Judge,   who   dismissed  the     SIGNAL, 
appeal  and  confirmed  the  conviction  and  sentence.     It  was  contended   on 
behalf  of  the  apuellanb  that  the  Magistrate  could  not  legally  call  upon  him   1J  *•  361== 
to  reply  until  a  formal  proceeding  had  been  recorded,  that  he  did  not  refuse    9  A.W.N. 
to  sign  the  statement    which   he    had   made,    that  he   did  not  leave  the  (1889)128  = 
Magistrate's  Court  or  conceal    himself,    that  the    Magistrate    bad   taken  18  lndt  Jur- 
evidence  against;  him  in  his  absence,  that  tbe  Magistrate  ought  not  to  have        *"• 
refused  to  stay  proceedings,  that,  under  s.  480   of  the  Criminal  Procedure 
Code,  the  Magistrate  was  bound   to  pass  sentence  on  the   day   when    tbe 
offence  was  committed,  and  that  the  offence  was  committed  under  provoca- 
tion.    In  tbe  course  of  bis  judgment  the  Sessions  Judge  observed  : — 

"  The  Magistrate  was  not,  in  my  judgment,  bound  to  pass  sentence  on 
the  same  day.  He  was  bound  to  take  cognizance  of  the  matter  the  same 
day,  and  did  so.  He  would  have  been  justified  in  taking  time  to  consider 
the  sentence  if  the  appellant  had  replied,  [363]  and  it  was  desirable  that 
he  should  not  pass  his  order  in  the  heat  of  the  moment.  Tbe  appellant's 
refusal  to  file  a  reply  put  him  in  a  difficulty.  I  do  not  know  that  he  was 
called  upon  to  wait  for  a  reply,  but  there  was  nothing  illegal  in  doing  so, 
and  the  accused  was  clearly  not  prejudiced  by  that  course.  It  is  argued 
that  the  Magistrate  ought,  when  the  matter  was  not  or  could  not  be  con- 
cluded in  one  day,  to  have  proceeded  according  to  s.  482  of  the  Criminal 
Procedure  Code.  But  a  Court  is  required  to  resort  to  the  provisions  of  that 
section  only  when  it  considers  that  the  person  accused  should  be  imprison- 
ed otherwise  than  in  Hefault  of  payment  of  fine.  It  is  not  open  to  the 
accused  to  force  a  Court  to  have  recourse  to  those  provisions  by  refusing 

or  delaying  to  reply ..I  feel  no  doubt  that  the  words    and    bearing  and 

the  whole  attitude  of  the  appellant  were  insolent  and  disrespectful  from 
the  beginning.  He  disregarded  the  Court's  admonition  to  urge  bis  point 
•with  less  heat  and  excitement,  implied  an  offensive  doubt  as  to  the  Courts 
impartiality,  and  said  finally  (using  his  own  version  of  what  he  said), 
"  Many  Courts  have  come  and  gone,"  words  of  obviously  disrespectful 
import,  implying  that  he  had  seen  a  good  many  Courts  come  and  go,  and 
that  therefore  he  was  not  particularly  impressed  by  the  dignity  of  the 
particular  Court  before  which  he  stood.  The  appellant  was  no  doubt  guilty 
of  a  gross  and  continuous  contempt  of  Court." 

The  petitioner  applied  to  the  High  Court  for  revision  of  the  orders  of 
the  Magistrate  and  the  Sessions  Judge.  The  first  ground  stated  in  the 
petition  for  revision  was,  "  Because  the  learned  Magistrate  not  having  elect- 
ed to  follow  the  procedure  laid  down  by  s.  480  of  the  Criminal  Procedure 
Code,  the  conviction  and  the  sentence  passed  upon  the  petitioner 
are  illegal." 

Mr.  W.M.  'Colvin,  for  the  petitioner. 

The  Public  Prosecutor  (Mr.  G.  E.  A.  Ross),  for  the  Crown. 

JUDGMENT. 

STRAIGHT,  J. — In  my  opinion  the  first  ground  taken  for  revision, 
though  it  has  some  force  in  it  and  has  deserved  consideration,  cannot 
prevail, 
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1889  [365]  I   agree  with   Mr.  colvin,  that  the  provisions  of  s.  480  of  the 

APRIL  1.    Criminal  Procedure  Code  were  intended  to  be  applied  then  and  there,  or  at 
any  rate  before  its  rising  by  the  Court  in  whose  view  or  presence  a  contempt 
CRIMINAL  has  been  committed,  which  it  considers  could  be  properly  and  adequately 
KEVI-      dealt  with  under  that  section,  and  that  they  did  not  ordinarily  contemplate 
SIGNAL,     such  action  as  was  adopted  by  the  Deputy  Magistrate  in  the  present  case. 
But  while  it  may  be  his  procedure  was  irregular,  to  pronounce  it  illegal  is 
11 1.  381=    quite  another  thing,  and  knowing  as  I  do  the  difficulty  native  magisterial 
9  A.W.N.    officers,  must  necessarily  at  times  be  placed  in  to  preserve  order  in    their 
(1889)  128=  Courfcs,  I  should  not  be  disposed  to  take  that  view  unless  coerced  to  do  so  by 
13  lad.  Jar.   foe  terms  of  tbe  statute.    It  is  perfectly  clear  that  the  postponement  of  his 
*'"•        final  orders  in  tbe  matter  was  adopted  by  the  Deputy  Magistrate  for  the  pur- 
pose of  affording  the  petitioner  an  opportunity  of  showing  cause  why  such 
order  should  not  be  made,  though  I  doubt  if  under  the  circumstances  disclos- 
ed there  was  any  necessity  for  the  Deputy  Magistrate  to  take  thai  course. 
Anyhow  I  cannot  hold  that  the    petitioner  in  anyway  was    prejudiced  by 
the  Deputy  Magistrate's  action,  and  as  I  think  at  most  it  amounted  to  no 
more  than  an  irregularity  of  procedure,  I  think  it  was  cured  by  s.  537  of  the 
Criminal  Procedure  Code.     The  first  ground  for   revision  therefore    fails. 
I  may  add,  however,  that  Courts  when  resorting  to  a  use  of  s.  480  of  the 
Criminal   Procedure  Code   would  do  well  to  strictly  follow  the  procedure 
therein  laid  down.     Held  the  Deputy  Magistrate   in  the  present  instance 
directed  the  detention-  of  the  petitioner  and  dealt  with  the  matter  at  once  or 
before  his  rising,  this  application  would  probably  have  never   been   made. 
Upon  the  findings  of  fact  recorded  by  the  learned  Judge  in  appeal  which  I 
must  accept,  and  the  statement  of  what  actually  occurred  as  recorded  by  the 
Deputy  Magistrate,  I  cannot  say  that  there  was  no  contempt  of  the  kind 
covered  by  s.  228  of  the  Penal  Code,  at  any  rate  in  the  nature  of  prolong- 
ed and  offensive  interruption  to  the  Magistrate's  getting  on  with  the  case 
he  was   engaged  in   trying.     I  cannot,    however,  help   thinking  that   tbe 
incident  was  inflamed  somewhat  by  the  unfortunate  remark  of  the  Deputy 
Magistrate  in  the  course  of  which  the  word  "behiida  "was  used,   with  what 
[365]  context  is  not  quite  clear.     At  the  same  time  the  petitioner  would 
have  been  better  advised  when  time  was  given    him  for  reflection,  had  he 
apologised  and  expressed  his  regret  for  any  apparent,  but  as  he  maintain- 
ed not  intended,  discourtesy  or  interrruption  to  the  Court.     Looking  to  all 
the  circumstances,  I  decline  to  disturb  the  order  of  the  learned  Judge  con- 
firming that  of  tbe  Deputy  Magistrate,  but  as  I  do  not  regard  the  conduct 
of  the  petitioner  as  of  a  very  gross  or  serious  character,  I  reduce  the  fine 
to  Bs.  20,  or,  in  default,  one  day's  simple  imprisonment.     If  realized,  the 
difference  between  that  and  the  Bs.  50  fine  inflicted  will  be  returned. 

Conviction  affirmed,  sentence  varied. 
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11  A.  363  =  9  A.W.N.  <1889)  131. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Straight  and  Mr.  Justice  Tyrrell. 


DILDAR  FATIMA  (Plaintiff)  v.  NARAIN  DAS  AND  ANOTHER  (Defendants)  * 

[27th  April,  1889.] 

Court-fee— Suit  to  obtain  a  dedaratary  decree— Suit  to  set  aside  a  summary  order- 
Consequential  relief— Prater  to  have  property  released  from  attachment -Ad  VII  of 
1870  (Court  Fees  Act),  sch  ii.  No  17  !»)  and  (ii). 

Held  that  the  court-fee  payable  on  the  plaint  and  memorandum  nf  appeal  in  a 
suit  under  s.  283  of  the  Civil  Procedure  Code  praying  (a)  for  »  declaration  of 
right  to  certain  property,  and  (6)  that  the  said  property  might  be  released  from 
attachment  in  execution  of  a  decree,  wag  Rs.  10  in  respect  of  eaoh  of  the  reliefs 
prayed. 

[R.,  12  A.  129  (162) ;  14  M.  23  (24,  25  ;  31  C.  511  (512)  ;  U.B.R  (1897  —  1901)  at  p.  359? 
1  L.B.R.  1  (31  ;  Cons.,  16  A.  308  (312)  =  14  A.W.N.  109.] 

THIS  was  a  refernce  by  the  Officiating  Registrar  as  taxing-officer  of 
the  High  Court,  under  s.  5  of  the  Court-fees  Act  (VII  of  1870).  The 
order  of  reference  was  as  follows  : — 

"  In  this  case  there  seem  to  be  two  prayers  : — 

"  (a)  For  a  declaration  of  right  to  certain  property. 

'  (&)  That  the  said  property  may  be  released  from  attachment. 

"  The  former  taxing-officer  held  that  consequential  relief  was  sought, 
and  that  therefore  an  ad  valorem  stamp  was  due.  The  [366]  appellant's 
Counsel  has  drawn  my  attention  to  the  following  rulings. 

"Fatima  Begam  v.  Suhhram  (1). 

"  Manraj  Kuari  v.  Maharajah    Radha  Prasad  Singh  (2). 

In  bosh  these  cases  the  prayer  was  formally  to  set  aside  an  order 
passed  on  an  objection  to  an  attachment,  and  it  was  held  that  this  came 
under  sch.  ii,  art.  17  of  the  Court-fees  Act  and  should  bear  a  Eg.  10 
stamp. 

"  The  latter  of  these  two  cases,  however,  shows  that  the  additional 
prayer  cannot  be  treated  as  mere  surplusage,  but  must  be  stamped  or 
considered  in  the  valuing  in  accordance  with  its  nature. 

'  In  this  case  it  will  be  observed  that  the  form  of  the  prayer  is  some- 
what different ;  it  is  not  to  set  aside  an  order,  but  to  release  the  property. 
The  result  in  each  case  would  doubtless  bs  the  same,  but  the  formal 
prayer  is  different. 

"  In  the  Full  Bench  ruling  of  Ram  Prasad  v.  Sukhdai  (3)  a  prayer 
that  property  "  be  exempted  from  sale"  was  held  to  involve  consequential 
relief  and  an  ad  valorem  fee. 

"  This  case  seems  analogous  to  the  present  one,  and  were  it  not  for 
a  Bombay  case  to  which  I  will  refer,  I  should  clearly  hold  with 
Mr.  Thomson  that  the  consequential  relief  was  sought, 

"  The  case  however  of  Dayachand  Nemchand  v.  HemchandlDharam- 
chand  (4)  gives  some  ground  for  supposing  that  the  actual  result,  not  the 
wording  of  the  prayer,  is  to  be  considered.  Thus  a  prayer  to  restore  ao 
attachment  is  held  to  be  stamped  as  a  suit  to  set  aside  a  summary  order. 

"  If  the  Court-fees  Act,  as  a  fiscal  Act,  is  to  be  construed  as  far  as 
possible  in  favour  of  the  subject,  it  might  he  held  as  indicated  by  the 

*  Miscellaneous  Application  in  8.  A.  No.  259  of  1888. 
(1)  6  A.  311,  (2)  6  A.  466.  (3)  2  A.  720.  (4)  4  B.  515, 
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1889       Bombay  ruling  that  where  there  has  been  an  attachment  and  an  unsuccessful 

APRIL  27.   objection  followed  by  a  regular  suit  under  s.   283  of  the   Civil  Procedure 

Code,  that  suit  however  worded  is  one  to   set    [367]    aside   a   summary 

APPEL-     order,  in  other  words,  that  the   result,  not   the   formal   wording   of   the 

LATE       suit,  should  be  considered. 

CIVIL  "^  consequential  relief  be  deemed    as  praved  for,    the    deficiency   is 

Es.  70  x  3  =  210. 

11  A  365=  "If  a  declaratory  decree  plus  an  order  to  set  aside  a  summary  order  is 

9  A.W.N.     deemed  as  prayed  for,  the  difficiency  is  Es.  10  X  3  =  30. 

"As  it  is  important  to  have  a  clear  ruling,  and  I  am  inclined  to  think 
there  is  mucn  to  be  said  in  favour  of  the  latter  view,  I  refer  the  question 
to  the  Court." 

The  case  came  before  Brodhurst,  J.,  who  referred  it  to  a  Division 
Bench. 

Mr.  Hamidullah,  for  thelappellant. 

OPINION. 

STRAIGHT  and  TYRRELL.  JJ.— A  court-fee  of  Es.  10  must  be  paid  in 
respect  of  each  of  the  reliefs  prayed. 


11  A.  367  =  9  A.W.N.   (1889)  140 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Brodhurst  and  Mr.  Justice  Mahmood. 


UMDA  AND  OTHERS  (Defendants)  v.  UMRAO  BEGAM  (Plaintiff.)* 
[llth  December,  1888.] 

Mortgage,  usufructuary— Suit  for  sale  by  usufructuary  mortgagee— Suit  not  maintain- 
able—Act IV of  1882  ^Transfer  of  Property  Act),  s.  67  (a». 

Under  s.  67  'a)  of  the  Transfer  of  Property  Act  (IV  of  1882),  a  usufructuary 
martgagee  whose  possession  has  DOC  been  disturbed  canno;  maintain  a  suic  either 
'or  foreclosure  or  for  sale  on  non-payment  of  the  mortgape-money.  Chowdhri 
Umrao  Singh  v.  The  Collector  of  Moradabai  (1)  Du'l\  v.  Bahadur  (2),  Ganesh 
Kooer  v.  Deeaar  Buksh  (3),  Vtnkatasami  v.  Subramanya  (a),  and  Jhabba  Ram  v. 
Girdhari  Singh  (5)  referred  to. 

[P..  24  C.  677  (680,  681) ;  R,,  12  A.W.N.  66  ;  4  L  B.R.  222  (224).] 

THE  facts  of  this  case  were  as  follows: — 

ONE  Mussammat  Khanam  Jan  executed  a  usufructuary  mortgage  of  a 
house  in  favour  of  one  Inaitullah  Khan  for  a  sum  of  [368]  Es.  300  repay- 
able after  four  years.  The  mortgage  was  executed  on  the  25th  September, 
1874,  and  under  its,  terms  the  mortgagee  was  placed  in  possession.  The 
mortgagee  Inaitullah,  on  the  llth  November,  1875,  executed  a  deed  of 
mortgage  whereby  he  sub-mortgaged  his  mortgagee's  rights  in  lieu  of  Es.300 
for  a  term  of  two  years,  ten  months  and  twelve  days,  at  the  end  of  which 
the  money  borrowed  was  to  be  repayable.  The  second  mortgage  was  exe- 
cuted in  favour  of  Muzaffar  Khan,  who  was  no  party  to  this  litigation. 

The  aforesaid  Muzaffar  Khan  by  a  sale-deed  executed  on  the  19th 
December,  1878,  conveyed  his  rights  under  the  deed  of  the  llth  November, 

*  Second  Appeal,  No.  383  of  1887,  from  a  decree  of  Maulvi  Saiyid  Muhammad 
Khan.  Subordinate  Judee  of  Moradabad,  dated  the  2nd  December,  1836,  confirming  a 
decree  of  Maulvi  Zigir  Husain  Khan,  Munsif  of  Moradabaa,  dated  the  30th  August^ 
1886. 

II)  8.D.A.N.W.P.,  1859,  p.  13.  (2)   N.W.P.H.C.R.  1B75,  p.  55. 

(3>  N.W.P.H.C.R.  1873,  p.  128.  (4)  11  M.  88.  (5)  6  A.  298. 
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1875,   to  his  wife,    Musammat  Umrao  Begam,  who  was    the   plaintiff-       1888 
repondent  in  the  present  case.  DEC.  11.' 

The  original   mortgagor,    Musammat  Khanam    Jan    had  a    brother 
named  Sadik  AH,  and  on  her  death  the  equity  of  redemption  descended     APPEL- 
by  inheritance  upon  the  aforesaid  Sadik  AH.     After  the  demise  of  Mus-       LATK 
ammat  Khanam  Jan,  Sadik  AH  executed  a  sale-deed  of  his  equity  of  re-      CIVIL. 

demption  in  favour  of  the  ladies,  Musammats  Umda  and  Imtiazan.     This        ' 

was  done  on  the  5th  January,  1886.  1*  A.  367- 

The  present  suit  was  instituted  by  Musammat  Umrao  Bagam  with 
the  object  of  recovering  the  mortgage-money  by  bringing  the  property  to 
sale,  and  it  was  based  upon  the  sub-mortgage  of  the  llth  November,  1875, 
and  also  the  terms  of  the  original  usufructuary  mortgage  of  the  25th  Sep- 
tember, 1874.  The  defendants  were  Musammat  Umda,  and  Musammat 
Akbari  and  Piare  Khan,  the  heirs  and  representatives  of  Musammat 
Imtiazan. 

The  suit  was  defended  upon  various  grounds,  but  those  grounds  were 
disallowed  by  both  the  Courts  below,  and  those  Courts  decreed  the  claim 
for  recovery  of  the  money  by  bringing  the  property  to  sale  in  default  of 
payment  within  one  month. 

The  defendants  appealed  to  the  High  Court.  The  questions  raised  by 
the  grounds  stated  in  the  memorandum  of  appeal  were  (1),  whether  the 
usufructuary  mortgage  of  the  25th  September,  [369]  1874,  could  be  so 
enforced  as  to  bring  the  property  to  sale,  and  (2)  if  so,  whether  with  refe- 
rence to  the  terms  of  the  sub-mortgage  of  the  llth  November,  1875,  under 
which  the  plaintiff  claimed  as  sub-mortgagee,  she  was  entitled  to  maintain 
such  a  suit  ?* 

Munshi  Madho  Prasad,  for  the  appellants. 

Munshi  Kashi  Prasad  and  Mir  Zahur  Husain,  for  the  respondent. 

BBODHURST  and  MAHMOOD,  JJ.  (after  stating  the  facts,  as  above, 
continued) — We  have  heard  the  learned  pleaders  for  the  parties  upon  both 
these  points,  but  we  are  of  opinion  that  the  answer  to  the  first  point  is 
sufficient  for  dismissal  of  the  suit.  Beading  the  terms  of  the  original 
Hindustani  of  the  mortgage-deed  of  the  25th  September,  1874,  which  is 
the  origin  of  the  title  asserted  by  the  plaintiff,  it  seems  to  us  perfectly 
clear  that  the  deed  is  an  ordinary  deed  of  rahn-bil-kubz,  that  is  to  say,  a 
deed  of  usufructuary  mortgage  involving  possession  of  the  mortgagee  as 
the  method  and  form  of  the  security  given  to  him  for  the  loan  advanced 
by  him  to  the  mortgagor.  Further,  it  is  admitted  before  us  that  under 
the  terms  of  that  document,  possession  was  actually  given  to  the  original 
mortgagee.  Inaitullah  Khan,  under  whom  Mussammat  Umrao  Begam 
claims  to  have  the  mortgagee's  rights.  There  is  no  allegation  that  either 
the  original  mortgagee,  Inaitullah  Khan,  or  his  sub-mortgagee,  Muzaffar 
Khan,  or  the  present  plaintiff,  Musammat  Umrao  Begam,  have  ever  been 
unlawfully  disturbed  in  their  possession  of  the  mortgaged  house. 

There  is  no  contention  of  this  kind,  and  what  we  have  to  consider 
is  the  question  whether,  under  such  circumstances,  the  plaintiff,  even  if 
she  represented  all  the  rights  of  the  original  mortgagee,  Inaitullah  Khan, 
could  maintain  such  an  action,  which  practically  is  a  suit  to  secure  a 
remedy  such  as  that  which  appertains  to  an  ordinary  hypothecation  and 
is  not  contemplated  by  the  relation  created  by  usufructuary  mortgage. 

*  This  portion,  though  given  in  the  statement  of  facts,  forms  part  and  parcel  of 
the  judgment  of  the  Court,. 
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1888  In  considering  this  question  we  have  been  referred  by  Mr.  Madho 

DBG. 11.      Prasad  for  the  appellants  to  a  ruling  of  the  late  Sadar  Diwani  [370]  Adalat, 

N.  W.  P.,  in  Ghowdhri   Umrao  Singh  v.   The  Collector  of  Moradabad  (1) 

APPEL-     and   also   to   a   ruling   of   a    Division    Bench    of   this  Court  in  Dulli  v. 

LATE       Bahadur  (2.)     In  the  latter  of  these  two  cases  it  was  held  that  "  a  suit 

CIVIL       on  a  deed  of  usufructuary  mortgage  to  bring  the  property  to  sale  for  the 

realization  of  the    amount  due  under  the  deed,  where  the  property  was 

not  hypothecated  in  the  deed  to  secure  the  debt,  was  unmaintainable." 

The  case  was  decided  by  Pearson  and  Spankie,  JJ,  and  is  mainly 
relied  upon  by  Mr.  Madho  Prasad  for  the  defendants-appellants.  On 
fche  other  hand,  Mr.  Kashi  Prasad  for  the  respondents  relies  upon  another 
Division  Bench  ruling  of  this  Court  in  Ranee  Ganesh  Kooer  v,  Deedar 
Buksh  (3)  and  also  on  a  ruling  of  tbe  Madras  High  Court  in  Venkatasami 
v.  Subramanya  (4)  and  relying  upon  these  judgments  the  learned  pleader 
urges  that  even  a  usufructuary  mortgagee  in  possession  of  the  mortgaged 
property,  without  such  possession  being  in  any  manner  disturbed  by  the 
mortgagor,  is  entitled  after  the  expiry  of  the  period  for  which  the  money 
was  borrowed,  namely,  the  time  of  the  mortgage,  to  recover  such  money 
by  an  acfcion  such  ap  this,  namely,  an  action  which  aims  at  recovery  of 
money  by  bringing  the  mortgaged  property  to  sale,  much  in  the  same 
manner  as  in  the  case  of  a  hypothecation  or  simple  mortgage  as  defined 
in  clause  (6).  s.  58  of  the  Transfer  of  Property  Act,  IV  of  1882. 

In  dealing  with  the  contention  urged  before  us,  we  do  not  think  it  is 
necessary  for  us  to  enter  intoany  minute  discussion  as  to  the  Various  reasons 
upon  which  the  rulings  which  have  been  cited  before  us  proceed.  We  are 
of  opinion  that  whatever  conflict  of  decision  there  may  have  existed,  even  if 
such  conflict  is  understood  to  have  existed,  the  law  as  embodied  in  s.  67  of 
the  Transfer  of  Property  Act  represents  the  old  law  as  it  stood  before  tbe 
enactment  came  into  force,  and  further  that  even  if  the  enactment  itself 
is  to  be  taken  as  representing  that  which  the  statute  has  enacted,  the 
provisions  of  that  statute  are  applicable  to  this  case.  Mr.  Kashi  [371] 
Prasad,  has  indeed  urged  that  the  original  mortgage  in  the  case  being 
dated  the  25th  September,  1874,  and  the  sub- mortgage  of  the  llth 
November,  1875,  being  also  anterior  to  the  passing  of  the  Transfer  of 
Property  Act,  IV  of  1882,  that  enactment  has  no  bearing  upon  the  fate  of 
tbe  decision  of  this  case. 

It  seems  to  us  that  the  contention  so  addressed  is  analogous  in  princi- 
ple to  that  which  a  Full  Bench  of  this  Court  had  to  consider  in  Ganga 
Sahai  v.  Kishen  Sahai  (5),  where  the  learned  Judges  went  fully  into  tbe 
consideration  of  the  various  sections,  of  which  the  most  important  is  the 
effect  of  the  saving  clause  in  s.  2  of  the  Transfer  of  Property  Act.  The 
effect  of  the  decision  was  that  the  learned  Judges  held  that  where^  mort- 
gage is  to  be  enforced,  after  the  coming  into  force  of  the  Transfer  of  Pro- 
perty Act,  IV  of  1882,  whether  such  mortgage  was  anterior  to  such  enact- 
ment or  not,  the  date  of  deciding  whether  such  enactment  applies  or  not, 
is  the  date  of  the  suit  and  not  the  date  of  the  mortgage.  This 
view  was  adopted  by  a  Full  Bench  of  the  Calcutta  High  Court  in  Bhobo 
Sundari  Debi  v.  Rakhal  Chander  Bose  (6),  and  the  broad  effect  of  these 
rulings  is  that,  although  a  mortgage  may  be  anterior  to  the  passing  of  the 
Transfer  of  Property  Act,  yet  when  a  person  comes  into  Court  and  claims 


(1)  8.  D.  A.  N,  W.  P.  1859.  p.  131. 
(3)  N.W.P.H.C.  R.  1873.  p.  128. 
(5)  6  A.  263. 


(2)  N.W.P.H.  C.R.  1875.  p.  55. 
'4)  11  M.  88. 
(6)  12  G.  583. 
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remedy  under  a  mortgage,  the  new  procedure  of  the  enactment  would  apply. 
We  are,  therefore,  of  opinion  that  s.  67  (a]  of  the  Transfer  of  Property 
Act  is  applicable  to  the  case,  namely,  that,  even  if  the  plaintiff  is  entitled 
to  fall  back  upon  the  terms  of  the  original  mortgage  of  the  25fch  September, 
1874,  the  mortgage  being  of  a  usufructuary  character,  she  has  no  right  to 
come  into  Courfe  when  her  possession  remained  undisturbed  to  claim 
either  foreclosure  or  sale  such  as  that  she  asks  for  in  this  action.  In 
reference  to  this  point  we  may  refer  also  to  the  ratio  decidendi  of  a  ruling 
of  this  Court  in  Jhabbu  Ram  v.  Girdhari  Singh  (1),  to  which  case  one 
of  us  was  a  party,  and  where  the  question  was  considered  as  to  the 
circumstances  under  which  a  usufructuary  mortgagee  could  sue  for 
recovery  of  the  mortgage-money.  The  case  is  not  on  all  fours  with  the 
present  case,  and  need  not  be  considered  further  than  by  saying  [372] 
that  ifc  fully  recognises  the  law  to  be  that  the  usufructuary  mortgagee 
cannot,  whilst  his  possession  remains  undisturbed,  convert  such  usufruc- 
tuary mortgage  into  hypothecation,  or  seek  foreclosure  or  sale  by  an  action 
such  as  this. 

"We  are,  therefore,  of  opinion  that  the  suit  and  the  relief  prayed  for 
in  it  were  unmaintainable,  and  that  the  Courts  below  should  have 
dismissed  the  suit  altogether. 

This  view  renders  it  unnecessary  for  us  to  consider  the  second  point 
which  has  bsen  pressed  before  us  by  Mr.  Madho  Prasad,  namely,  whether 
or  not  a  sub-mortgages,  such  as  the  present  plaintiff,  may  possibly  be 
tinder  the  terms  of  the  deed  of  the  llth  November,  1875,  could,  in  any 
case,  be  entitled  to  maintain  such  an  action.  We  are  anxious  to  say 
that  we  express  no  opinion  upon  the  matter,  and  because,  taking  the  case 
on  behalf  of  the  respondent,  she  has  no  right  for  maintaining  an  action 
for  bringing  the  property  to  sale, 

For  these  reasons  we  decree  the  appeal,  and  setting  aside  the  decrees 
of  both  the  Courts  below,  dismiss  the  suit  in  toto  with  costs  in  all  the 
Courts.  Appeal  allowed. 


11  A.  372  =  9  A  W.N.  (1889)  113. 

APPELLATE    CIVIL. 
Before  Mr.  Justice  Straight. 


*  Second  Appeal  No.  357  of  1888  from  a  decree  of  Maulvi  Shah  Ahmad-ullah. 
Subordinate  Judge  of  Mainpuri,  dated  the  22nd  December,  1887,  confirming  a  decree  of 
Munshi  Girraj  Kisbor  Dutt,  Munsif  of  Etah,  dated  the  5th  November,  1887. 

(1)  6  A,  398. 


1888 

DEC.  11. 

APPEL- 
LATE 
CIVIL. 

11  A.  367  = 

9  A. W.N. 
(1889)  140. 


GIRDHARI  AND  OTHERS  (Decree-holders)  v.  SITAL  PRASAD 
(Judgment-Debtor).*     [23rd  January  1889.] 

Limitation— Execution  of  decree  — Sale  in  execution  set  aside— Application  bypurchaser 
fcr  refund  of  pur  chase- money — Accrual  of  fight  to  apply—  Civil  Procedure  Code, 
s.  315 — Act  XV  of  1877  (Limitation  Act),  sch.  it,  No.  176. 

A  suit  by  a  judgment-debtor  whose  sir  land  had  been  sold  in  ezeoution  of  a  decree, 
to  have  the  sale  declared  void  and  illegal,  on  the  ground  that  the  sir  was  incapable  of 
sale,  was  decreed  en  appeal  by  the  High  Court  on  the  13th  June,  1884.  On  the  llth 
June,  1887,  the  purchaser  at  the  sale  applied,  under  s.  315  of  the  Civil  Procedure  Code, 
for  a  refund  of  tbe  purchase  money. 

Eeld  that  the  limitation  applicable  was  that  provided  by  art.  178  of  sob.  ii  of  tbe 
Limitation  Act  (XVof  1877);  that  the  right  to  apply  accrued  on  the  passing  of[873]the 
High  Court's  decree,  and  the  application  was. therefore  not  barred  by  limitation  ;  but 
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that  looking  to  the  great  delay  there  had  been  on  the  part  of  the  applicant,  he  should 
not  be  allowed  any  costs. 


[R.— 12  C.P.L.R.  49  (51).] 


APPEL- 
LATE 
CIVIL. 

11  A.  872  = 
9  A.W.N. 
1889]  118. 


THE  facts  of  this  case  are  stated  in  the  judgment  of  the  Court. 
Munshi  Juala  Prasad,  for  the  appellants. 
Munshi  Sukh  Bam,  for  the  respondent. 

JUDGMENT. 

STRAIGHT,  J. — This  is  a  second  appeal  in  execution  from  an  order  of 
the  Subordinate  Judge  of  Mainpuri,  dated  the  22nd  December,  1887,  in 
affirmance  of  an  order  of  the  Munsif  of  Efcah  made  in  reference  to  an 
application  of  the  appellants  for  a  refund  of  certain  purchase- moneys, 
which  they  had  paid  in  execution  of  a  decree.  It  appears  that  one  Ram 
Gopal  held  a  decree  against  one  Khiali  Earn,  and  in  execution  of  that 
decree  the  decree- holder  first  of  all  brought  to  sale  the  zemindar i  rights 
of  Khiali  Bam  in  the  particular  village.  The  proceeds  of  that  sale  were 
insufficient  to  fully  satisfy  the  decree ;  and  on  a  subsequent  date  the 
rights  and  interests  of  Khiali  Bam  in  the  sir  attaching  to  his  zemindar! 
were  put  up  for  sale  and  purchased  by  Girdhari,  Kallu  and  Kundan,  the 
appellants,  on  the  21st  November,  1881,  and  the  sale  was  confirmed  in 
their  favour.  Subsequently  Khiali  brought  a  suit  in  the  Oivil  Court  to 
have  it  declared  that  the  sir  rights  purchased  by  the  appellants  were 
incapable  of  sale  under  the  law,  and  that  they  had  brought  no  more  than  a 
bag  o'f  wind.  He  succeeded  in  the  first  Court,  which  apparently  made 
some  order  in  its  decree  directing  a  return  to  the  appellants,  who  were 
defendants  in  that  suit,  of  the  purchase- money  paid  in  respect  of  the  sale 
which  was  declared  to  be  a  void  sale.  Ultimately  the  case  came  in  second 
appeal  to  this  Court  before  my  brothers  Oldfield  and  Brodhurst ;  and  on 
the  13th  June,  1884,  they  passed  a  decree  sustaining  the  decision  of  the 
first  Court  declaring  the  sale  to  be  void  and  illegal  ;  but  they  modi- 
fied the  decision  of  the  first  Court  in  so  far  as  it  directed  in  execution 
of  that  decree  the  return  of  the  purchase-money  to  the  appellants. 
On  the  llth  June,  1887,  the  appellants  applied  under  s.  315  of  the 
Civil  Procedure  Code  to  the  Court  which  passed  the  original  decree 
against  Khiali  Bam  and  ordered  the  sale  of  the  21st  November,  1881, 
[374]  for  the  refund  of  the  purchase-money,  which  they  had  paid  for  the 
sir  right.  It  may  also  be  mentioned  that  the  appellants  had  then  instituted 
a  suit  to  recover  from  the  decree-holder  the  amount  of  the  purchase-money 
paid  by  them,  but  that  suit  was,  so  I  am  informed,  dismissed  upon  the 
ground  that  it  was  not  maintainable,  because  the  remedy  provided  by  law 
was  by  an  application  in  the  execution  department. 

The  question  now  is,  what  article  of  the  limitation  law  is  applicable 
to  the  present  application  for  refund.  Certainly  not  art.  172,  because  that 
is  concerned  with  the  application  to  set  aside  the  sale  on  a  particular 
ground,  which  this  application  is  not.  There  is  no  other  article  that  I  can 
find  in  terms  specifically  applicable ;  it  therefore  seems  to  me  that  it  falls 
within  the  general  category  provided  %r  by  art.  178,  and  that  limitation 
must  be  taken  to  count  from  the  date  the  appellants  had  accrued  to  them 
a  right  to  make  their  present  application.  I  think  in  this  case  I  am  taking 
a  reasonable  view  when  I  say  that  until  it  was  specifically  declared  by  this 
Court  in  affirmance  of  the  decision  of  the  lower  Courts  that  the  sale  of  the 
21st  November,  1881,  passed  no  saleable  interest  to  the  appellants — the 
auction-purchasers  at  a  sale  at  that  date, — it  cannot  be  said  that  a  right 
to  apply  for  a  refund  accrued  to  them. 

666 


YI]  BANNO  BLBI  V.  MEHDI  HUSAIN  11  All.  373 

Under  these  circumstances  I  do  not  think  that   the  application  of  the  1889 

appellants  of  the  llth  June,  1887,   was  barred  by  time,  and  accordingly  jj^.  33, 

reversing  the  decisions  of  the  Courts  below,  I  direct  tbat   the    Muussif   of        

Etah  restore  this  application  to  his  file  of  pending  applications  and  dispose  APPEL- 

of  it  according  to  law.     But  looking  to  the  very  great  delay  that  cbera  has  LATE 

been  on  the  part  of  these  appellants,  and  to  tbe  fact  that  they  waited   till  ClVIL. 
within  two  days  of  the  expiry  of  the  three  years  from  the  date  of  the 

decision  of  the.. Court,  I  should  certainly  not  allow  them  any  costs  in  this  11  A.  872= 

matter.     Each  party  will  pay  their  own  costs.             Appeal  allowed.  9  A  W.H. 

(1889:  113. 

11  A.  373  =  9  A.W.N.  (1889)  70. 

[375]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Tyrrell. 


BANNO  BIBI  AND  OTHERS  (Petitioners)  v.  MEHDI  HUSAIN  AND 
OTHERS  (Opposite  varties).*     [16th  February,  1889.] 

Practice— Letters  Patent,  N.W.P..  s.  10 — Appeal  fr cm  single  Judge — "Judgment" — In- 
ttrlocutory  order — Order  refusing  leave  to  appeal  in  forma  pauperis — Civil  Procedure 
Code.  ss.  588,  591 .  632. 

Under  ss.  588  and  591  of  tbe  Civil  Procedure  Code,  no  appeal  Jiep,  under  s.  10 
of  the  Letters  Patent  for  the  High  Court  (or  tbe  North-Western  Provinces,  from 
HD  order  of  a  single  Judge  refusing  an  application  for  leave  to  appeal  in  Jorma 
pnuperis.  Achaya  v  Ratnavelu  (1)  and  in  re  Rojagopal  (2)  followed.  Hurrish 
Chunder  Chowdliry  v.  Kali  Sunderi  Debt  (3)  distinguished. 

[N.F.,— 26  C.  361  (367.  375)  ;  F  ,-'JO  M.  407  (410)  ;  R.,— 14  A.  2-36  (P.B.)  =  12  A.W. 
N.  14,  17  A.  438  =  15  A.W.N.  «9  ;  22  M.  68  (F.B.)  =  8  M.L  J.  231.] 

THE   facts  of   this  case  are   sufficiently   stated   in  the  judgment  of 
Edge,  C.-J. 

Pandit  Moti  Lai  flehru,  for  the  appellants. 
Mr.  W.  M.  Colvin,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J. — This  is  an  appeal  under  s.  10  of  the  Letters  Patent 
from  an  order  of  our  brother  Straight  refusing  an  application  for  leave  to' 
appeal  in  forma  pauperis.  Mr.  Colvin  on  behalf  of  the  respondent  has 
taken  a  preliminary  objection  that  tbe  appeal  will  not  lie.  Ordinarily,  and 
unless  there  is  something  in  the  Code  of  Civil  Procedure  to  take  away  the 
appeal,  an  appeal  lies,  under  s.  10  of  the  Letters  Patent  from  a  judgment, 
or  order,  not  being  a  sentence  or  order  passed  or  made  in  a  criminal  trial 
of  one  Judge  of  this  Court.  On  behalf  of  the  appellant  Mr.  Moti  Lai  has 
cited  a  judgment  of  the  Privy  Council  in  Hurrish  Chunder  Chowdhry  v. 
Kali  Sunderi  Debi  (3)  and  he  has  referred  more  particularly  to  a  passage 
at  p.  494,  where  it  is  said  — "  It  only  remains  to  observe  that  their  Lord- 
ships do  not  think  that  s.  588  of  Act  X  of  1877,  which  has  the  effect  of 
restricting  certain  appeals,  applies  to  such  a  case  as  this,  where  the  appeal 
is  from  one  of  the  Judges  of  the  Court  to  the  full  Court."  I  do  not 
understand  their  Lordships  there  to  have  held  that  s.  588  of  the  Civil  Pro- 
cedure Code  does  not  apply  at  all  to  appeals  attempted  to  be  brought  to 
the  Full  Court,  from  an  order  passed  by  a  Judge  of  tbe  Court.  I  think 

*  Appeal  No.  25  of  1888  under  s.  10,  Letters  Patent. 
(1)  9  M.  253.  (2)  9  M.  447.  (3)  9  C.  482. 
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1889        [376]  they  were  restricting  their  observations  to  the  case  before  them. 

FEB.  16.     In  that  case  the  question  arose  from  a  so-called  order  of  Pontifex,  J.,  in 

respect  of  an  order  of  the  Privy  Council  for  execution.      Mr.    Justice 

APPEL-    Pontifex  considered  that  the  decree  as  it  then  stood  was  not  susceptible 

LATE       of  execution,  and  refused  to  transmit  the  decree  to  the  Court  below.     An 

CIVIL,      appeal  was  preferred  under  a.   15  of  the  Letters  Patent  of  the  Calcutta 

High  Court.     Two  of  the  Judges  of  that  Court  differed  from  the  Chief 

11  A.  375=    Justice  ;  the  Chief  Justice  thinking  that  Mr.  Justice  Pontifex's  order  was 

9  A.W.N,     merely  ministerial,  and   the  other  two  Judges  apparently  thinking  that 

(1889)  70.    his  proceeding  was  more  than  ministerial.     Mr.  Justice  Mitter  pointed 

out  that  Pontifex,  J.,  ought  to  have  acted  under  s.  244  of  Act  X  of  1877. 

Those  two  Judges  considered    that    an  appeal  lay  under  s.  15,  Letters 

Patent. 

With  regard  to  that  case  my  observation  is  this,  that  apparently  Mr. 
Justice  Mitter  considered  that  Mr.  Justice  Pontifex  must  have  taken  action 
or  ought  to  have  acted  under  s.  244  or  245  of  the  then  Code.  If  Mr.  Justice 
Pontifex  was  acting  under  those,  sections,  it  was  quite  obvious  that  an 
appeal  would  lie.  If  he  was  not  acting  under  those  execution  sections  of 
the  Code,  but  under  s.  610  of  the  Code,  I  have  difficulty  in  seeing  how 
s.  588,  Civil  Procedure  Code,  could  have  applied  to  what  he  did.  The  term 
"an  order"  as  defined  in  the  present  Code  of  1882  would Jiardly  be  appli- 
cable to  any  direction  which  the  Judge  might  give  under  s.  610,  Civil 
Procedure  Code.  In  the  present  Code  an  order  is  defined  as  "  the  formal 
expression  of  any  decision  of  a  Civil  Court  which  is  not  a  decree  as  above 
defined. " 

As  I  understand  it,  under  s.  610,  all  that  a  Judge  has  to  do  is  to 
transmit  the  decree  and  give  such  direction  as  may  be  required,  &c.  I  come 
to  the  conclusion  that  the  case  in  the  Privy  Council  does  not  apply  to  this 
case.  On  the  other  hand,  we  have  two  cases  in  the  Indian  Law  Eeports, 
9  Madras,  which  I  think  bear  directly  on  the  present  case. 

The  first  of  those  cases  is  Achaya  v.  Ratnavelu  (1)  in  which  Mr. 
Justice  Muthusawmi  Ayyar,  in  a  very  careful  and  elaborate  judgment 
[377]  shows  how  the  Code  of  Civil  Procedure  has  affected  s.  15  of  the 
Letters  Patent.  The  next  case  is  in  re  Rajagopal  and  others  (2)  in  which 
.the  present  Chief  Justice  and  Mr.  Justice  Parker  held  that  an  order 
passed  under  s.  592  of  the  Code  of  Civil  Procedure,  rejecting  an  appli- 
cation to  appeal  as  a  pauper,  is  not  appealable.  That  was  an  appeal  from 
an  order  of  one  of  the  Judges  of  that  Court,  who  rejected  an  application 
to  appeal  as  a  pauper.  In  my  opinion  the  correct  view  of  the  law  as 
applicable  to  such  cases  is  to  be  found  in  the  two  cases  of  the  Indian  Law 
Reports,  9  Madras,  and  is  a  View  which  we  ought  to  follow.  I  may 
observe  that  considerable  difference  exists  between  s.  588  of  the  present 
Code  and  s.  588  of  Act  X  of  1877,  which  waa  the  Act  under  consideration 
in  the  case  before  the  Judicial  Committee.  In  my  opinion  this  appeal 
should  be  dismissed  with  costs. 

TYRRELL,   J. — I  am  entirely  of  the  same  opinion  (3). 

Appeal   dismissed. 

(1)  9  M.  253.  (2)  9  M.  447. 

(3)  Thia  appears  to  be  the  first  decision  of  this  High  Court  upon  the  effect  of  BS.  588, 
591  and  632  of  thn  Civil  Procedure  Code,  on  s.  10  of  the  Letter?  Patent.  In  the  other 
High  Court?,  a  similar  construction  has  been  placed  on  the  corresponding  clauses  of 
their  Letters  Patent.  The  following  cases  were  decided  when  the  Civil  Procedure  Code 
of  1859  was  in  force,  s.  363  of  which  prohibited  appeals  from  interlocutory  orders  : — 
Apcar  v,  Eowah  Bye  (1  Ind.  Jar.  N.  S.,  337) ;  Kumara  Upendra  Krishna  Dob  Bahadur 
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11  1.  378  =  9  A.W  N.  (1889)  101. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Rt.,  Chief  Justice,  and  Mr.  Justice  Tyrrell. 


KHAIRATI  LAL  (PETITIONER,)  v.  THE  SECRETARY  OF  STATE  FOR  INDIA 
IN  COUNCIL  (OPPOSITE  PARTY).*        [21st  February,  1889.] 

Act  Xof  1870  (Land  Acquisition  Act]  s.  55-Partof  property  acquired  for  public  purposes- 
Owner  desiring  that  the  ivhole  shall  te  acquired — R ight  of  owner  not  restricted  to  small 
or  confined  areas — Convenience  of  owner  not  the  test. 

The  Local  Government  having  appropriated  for  public  purposes  under  the  Land 
Acquisition  Act  (X  of  1670)  some  of  tnt  out-houees  attached  to  a  dwelling-house 
and  part  of  the  compound  in  wuicb  they  were  situate,  without  taking  the  house 
with  its  other  out-houses  or  appurtenances  or  the  rest  of  the  compound,  the 
owoer  objected,  under  s  55  of  the  Act,  that  the  Government  should  take  the 
whole  of  such  property  or  none. 

Held,  applying  to  s.  55  the  interpretation  placed  by  the  Courts  in  Ecpland 
upon  the  corresponding  e.  92  of  the  Land  Clauses  Consolidation  Act  (8  &  9  Vic., 
c.  18),  that  the  section  was  applicable,  and  the  objection  must  be  allowed,  Gros- 
venor  v.  The  Eampstead  Junction  Railway  Company  (1)  Cole  v.  The  West  London 
and  Crystal  Palare  Railway  Company  (2).  and  King  v.  The  Wj,combs  Railway 
Company  (3)  referrsd  to. 

Held,  also  that  the  rule  was  not  in  England  restricted  to  email  or  confined 
areas,  and  that  the  test  was  not  whether  the  part  appropriated  could  be  severed 
frcm  the  rest  of  the  property  without  inconvenience  to  the  owner. 

[R.,  27  M.  350  (354K90.C.  311,313.  314)  ;7  Ind.Cas.  436(441);  D.,  30  A.  176  (17S)  =  7 
W.N.  (1908)  63  =  5  A.E.J.  166  ] 

THIS  appeal  arose  out  of  a  reference  by  the  Collector  of  Meerub  to  the 
District  Judge,  under  s.  15  of  the  Land  Acquisition  Act  (X  of  1870). 

Certain  buildings  were  appropriated  by  Government  for  the  purposes 
of  a  railway  line,  in  the  city  of  Meerut.  The  buildings  formed  out-houses 
of  a  bungalow  in  cantonments,  standing  upon  the  land  the  property 
admittedly  of  the  Cantonment  Committee. 

*  First  appeal  No.  163  of  1887  frcm  a  decree  of  A.  Sells,  Esq.,  District  Judge  of 
Meerut,  dated  the  27th  June,  1887. 

(1)  26  L.  J.  N.  S.  Ch.  781.         (2)  26  L.J.  Cb.  767.         (3)  29  L.J.  Ch.  462. 

v.  Nabin  Krishna  Base  (3  B.L.R..  O.C.,  at  p.  117)  ;  Raki  Btbi  v.  Khaja  Mahomtd 
UnarKhan  (4  B.L.R.,  A.C.,  10)  ;  TheJustictsof  tlie  Ptace  /cr  Calcutta  v.  The  Oriental 
Gas  Company,  (8  B.L.R.  433)  ;  Sonbai  v.  Ahmedbai  Habihai  (9  Bom.  H.C.  Rep.  398); 
Mowla  Bufali  v.  Kishtn  Pertab  Sahi  (I.L.R.,  1  Calo  .  102)  ;  Somasundram  Chetti  v. 
The  Administrator- General  (I.L.R.,  1  Mad.,  148).  The  effect  of  these  oases  was  (a) 
that  appeals -under  the  clauses  of  the  other  Letters  Patent  corresponding  with  s.  10  of 
the  Letters  Patent  for  this  High  Court,  were  treated  as  subject  to  the  provisions  of  the 
Code  of  1859  generally  ;  (b)  that  the  term  '  judgment  "in  the  clauses  under  considera- 
tion was  understood  in  the  sense  of  a  fin*l  adjudication  or  "  decree  "  as  defined  in  s,  2, 
of  the  present  Code  The  only  ruling  in  which  the  term  was  applied  in  a  sense  compre- 
hending orders  of  every  description,  final  or  interlocutory  and  without  reference  to  the 
provisions  of  the  Code,  was  De  Souza  v.  Coles  (Mad.  H.C.  Rep.  334),  which  has  never 
been  followed  to  its  full  eztenl. 

The  oases  decided  (in  addition  to  those  mentioned  by  Edge,  C.J-)  since  the  coming 
into  force  of  the  Code  of  1877  and  in  particular  s.  588  making  certain  interlocutory 
orders  appealable,  are  Howard  v.  Wilson  (I.L.R.,  4  Calo.  431)  ;  Ebrahim  v.  Fukhrun- 
nissa  Begam  (I.L.R.,  4  Calo.  531)  ;  Kali  Kristo  Paul  v.  Ramchunder  Nag  (I.L.R  ,  8 
Gale.  147),  and  Navivahoo  v.  Narytamdas  Camdas  (I.L.R..  7  Bom.  5).  Their  effect, 
stated  shortly,  appears  to  he  that  a  decision,  to  be  a  "  judgment  "  within  s.  10  of  the 
Letters  Patent,  either  must  be  a  "decree"  as 'defined  in  s.  2  of  the  present 
Code,  or  if  an  order  not  amounting  to  a  decree,  must  be  one  of  those  specified  in  3.  588 

669 


1889 

FEB.  ai. 

APPEL- 
LATE 
CIVIL. 

11  A.  378* 
9  A. W.N 
(1889) 105. 


11  All.  379  INDIAN    DECISIONS,   NEW  SERIES  [7ol. 

The  compensation  offered  by  the  Collector  was  at  one  time  Rg.  825, 
at   another,  Rs. 1,717,  calculated  exclusive  of  the  15    per  cent,  to  be  paid 
under  s.  42  of  the  Act.     The  owner  declined  thia  ofler,  claiming — 
APPfiL-  (l).     With  reference  to  s.    55  of  the    Act,  that  Government  should 

LATE       aopropriate    the  whole    of  the    buildings  appertaining  to  the  bungalow, 
CIVIL       [379]    including    the    bungalow    itself,    and    setting  the    total    value   at 
Rs.  35,672-15. 

(2).  That,  in  the  event  of  the  liability  of  Government  to  take  the 
whole  not  being  conceded  by  the  Court,  the  owner  was  entitled  to  a 
sufficient  sum  to  enable  him  fco  erect  buildings  anew,  and  any  other 
amounts  that  might  be  held  due  under  s.  24. 

On  the  llth  May,  1887,  the  District  Judge  passed  the  following 
order  : — 

"  The  land  which  has  been  appropriated,  3  bighas  18  biswas  12  bis- 
wansis  in  extent,  forma  a  portion  of  a  large  compound,  attached  to  a  house 
within  cantonment  limits,  the  land  is  cantonment  land  admittedly,  and  the 
ownership  of  it  vests  in  the  Cantonment  Committee.  All  that  belongs  to 
the  claimant  is  the  buildings  upon  the  land,  comprising  a  pucka  house  with 
its  appurtenant  out-houses.  The  appropriation  does  not  interfere  with  the 
house  itself,  this  is  left  at  some  25  yards  beyond  the  boundary  of  the 
appropriated  land,  but  includes  a  portion  of  the  cook-room,  the  sweeper's 
house,  stables,  latrines,  some  tiled  servants'  bouses,  and  a  small  portion  of 
garden,  and  also  an  old  tomb. 

"  For  the  claimant  it  is  contended  that  the  whole  of  the  buildings, 
including  of  course  the  main  residence,  must  be  taken.  It  is  urged  that, 
in  accordance  with  rulings  of  the  English  Courts  (s.  92  of  the  English 
Act  being  parallel  s.  55  of  Act  X  of  1870),  the  appropriation  as 
made  by  the  Collector,  is  the  appropriation  of  '  part '  only  of  a  '  house  ', 
and  that  accordingly,  the  owner  wishing  it,  Government  is  bound  to  take 
the  whole  of  the  buildings  or  none  at  all.  Special  stress  is  laid  uoon 
the  Court's  remarks  in  the  case  of  King  v.  The  Wycombe  Railway  Co. 
(1)  (quoted  at  p.  47  of  Ingram's  Law  of  Compensation),  in  the  case 
of  the  Government  of  St.  Thomas'  Hospital  v.  Charing  Cross  Raihuay 
Co.  (quoted  as  above),  and  upon  the  authority  also  of  English  Judges,  it 
is  urged  that  the  '  test '  to  be  applied,  in  order  to  decide  whether  these 
buildings  are  or  are  not;  "  part"  of  the  house,  is  whether  the  portions 
acquired  would  pass  on  a  conveyance  of  the  housa  as  part  of  the  appurte- 
[380]  nances.  Now,  deciding  strictly  in  accordance  with  the  letter  of 
this  test,  unquestionably  the  buildings  now  appropriated  would  form  '  part' 
of  the  house.  But  it  must  be  borne  in  mind  that  the  circumstances  of 
property  of  this  description  are  different  in  India  from  those  of  property 
of  the  same  kind  in  England,  and  especially  that  in  the  present  case,  the 
land  itself  is  not  the  claimant's  property.  In  England,  such  properties 
are,  as  a  rule,  very  limited  in  extent ;  they  are  compact,  and,  as  a 
rule,  all  available  space  is  utilized  for  some  special  purpose,  and  the 
taking  of  any  particular  portion  may  be  presumed  under  sach  conditions 
to  place  the  owner  in  difficulty,  or  put  him  to  great  inconvenience  ;  and 
in  many  cases,  in  England,  another  test  appears  to  have  been  applied,  viz., 
whether  the  plot  or  building  to  be  aopropriated  is  essential  to  the  con- 
venient occupation  of  the  house,  or  wheGher,  without  great  inconvenience  to 
the  owner  of  the  house,  it  can  be  severed  from  the  remainder.  Unques- 
tionably, the  stables  and  cook-houses  and  servants'  huts  are  essential  fco 

(1)  29  L.  J.  Ch.  462. 
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the  convenience    of    the    occupant    of    the  house ;    but    I  am    of    opi-       1889 
nion  that    this    fact    would  not    necessarily    make   ic   incumbent   upon     PBB.  21. 
Government    to    appropriate    the  whole    of  the    buildings    in    the  com- 
pound, unless  it  is  shown  that    these  could  not  loithout   inconvenience   be     APPEL- 
erected  elsewhere.     These  buildings  are  of    small  value  as  compared  with       LATK 
the  main  residence,  and  are  usually  of  a  kind    readily  demolished    and   as      CIVIL 

readily  replaced — and  here  also  the  peculiar  conditions   of    the  claimant's         

occupation  of  the  land  are  entitled  to  consideration.  The  land  is  not  his  11  A.  878  — 
own,  it  is  simply  a  temporary  loan  as  it  were  from  Government,  given  9  A.W.N. 
for  the  purposes  of  building  a  residence,  and  so  long  as  without  incon-  (1889)  104. 
venience  the  buildings  appropriated  can  be  replaced  by  fresh  buildings  upon 
other  sites,  I  am  of  opinion  that  the  owner  cannot  force  the  appropriation 
of  the  whole.  Now,  the  enclosure  or  compound  is  of  very  large  extent, 
and  a  large  portion  of  it  would  seem  to  have  been  invariably  let  out  for 
cultivation.  The  area  of  17  bighas  is  far  beyond  the  requirements  of  any 
bungalow,  and  is  far  beyond  tbac  of  the  majority  of  compounds  in  Meerut, 
or  any  other  station.  This  large  area  cannot  certainly  be  considered  as  a 
necessary  adjunct  to  the  house,  or  as  necessary  for  the  convenience  even  of 
the  occupant,  and  there  is  [381]  ample  space  available  wiihin  the  area  for 
the  construction  of  the  out-houses  now  proposed  for  removal.  I  have  myself 
visited  the  place,  and  am  certainly  of  opinion  that  the  removal  and  re-erec- 
tion of  the  buildings  in  another  part  of  the  compound  would  in  noway  inflict 
a  hardship  upon  the  owner,  and  I  accordingly  hold  it  is  not  incumbent  upon 
the  Government  to  appropriate  the  whole  of  the  buildings  within  the 
area  of  the  17  bighas  ;  and  that  s.  55  of  Act  X  does  not  bar  this  partial 
appropriation,  so  long  as  adequate  compensation  is  paid  so  as  to  enable 
the  buildings  to  be  reconstructed  in  another  part  of  the  enclosure." 

The  District  Judge  proceeded  to  assess  the  compensation  due  to  the 
claimant  in  respect  of  such  buildings  only  as  were  situate  upon  the  area 
originally  appropriated,  at  the  sum  of  Rs.  2,590  plus,  5  per  cent,  on  the 
market-value  payable  under  s.  42  of  the  Act,  with  interest  on  the  whole 
amount  decreed  at  the  rate  of  6  per  cent,  from  the  date  of  appropriation, 
under  the  same  section. 

The  claimant  appealed  to  the  High  Court,  on  the  ground  (inter  alia) 
that,  with  reference  to  s.  55  of  Act  X  of  1870,  he  was  entitled  to  require 
that  the  whole  of  the  property  in  question  should  be  taken,  and  compen- 
sation awarded  to  him  in  respect  thereof. 

The  Hon.  T.  Gonlan  and  Mr.  G.  T.  Spankie,  for  the  appellant. 

Munshi  Ram  Prasad,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J.  and  TYRRELL,  J. — This  was  a  case  under  the  Land 
Acquisition  Act  (X  of  1870)  which  was  referred  by  the  Collector  to  the 
Judge  of  Meerut.  The  Government  took  some  of  the  out-offices  and  some 
of  the  land  in  the  appellant's  compound  for  public  purposes.  The  appellant 
had  objected  under  s.  55  of  that  Act  that  the  Government  must  take  the 
whole  or  none.  As  a  matter  of  fact,  the  Government  pulled  down  some  of 
the  out-offices,  cut  down  some  of  the  trees,  and  appropriated  some  of  the 
land.  The  Judge  of  Meerut,  assessing  the  compensation  to  he  given  to  the 
appellant,  came  to  the  conclusion  that  the  case  did  not  fall  within  s.  55  of 
the  Act.  We  are  prefectly  satisfied  that  the  correct  interpretation  of  s.  55 
is  the  same  as  the  interpretation  that  has  been  put  on  the  corres[382]  pond- 
ing s.  92  of  the  Land  Clauses  Consolidation  Act ;  and  that  in  this  case,  for 
instance,  the  appellant  objecting,  the  Government  could  not  take  under 
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1889  the  compulsory   powers  of  the  Act  the  out-offices  or  that  portion  of  the 

FEB.  '21,  compound  which  they  did  take,  unless  they  took  the  whole  :  that  is  to  say, 

the  house  with  its  other  out-offices  and  appurtenances  and  its  compound, 

APPEL-  go  far  as  the  compound  was  the  compound  of  the  house.     Several  English 

LATE       authorities  on  the  point  have  been  quoted,  among  them  the  following  : — 
CIVIL.      Grosvenor  v.  The  Hampstxad  Junction  Raihuay  Company  (1),  Cole  v.  The 

West  London  and  Crystal  Palace  Railway  Company  (2)  and  King  v.  The 

11  A.  378=  Wy combe  Railway  Company  (3). 

9  A.W.N.  The  Judge  of  Meerut  was  quite  wrong  in  supposing  that  the  English 

(1889)  104.  Courts  in  putting  the  interpretation  which  they.did  upon  a.  92  of  the  Land 
Clauses  Consolidation  Act  were  dealing  only  with  small  or  confined  areas. 
The  convenience  of  the  proprietor  is  not  the  test.  The  proprietor  is 
entitled  to  stand  upon  his  rights  and  say  "  You  shall  not;  apply  your 
compulsory  powers  at  all,  unless  you  take  the  whole  of  my  house."  Under 
these  circumstances  we  allow  the  appeal  and  remand  the  case  to  the 
Judge,  directing  him  to  assess  the  compensation  on  the  whole  property  in 
question.  In  doing  so  he  will  ascertain,  as  far  as  possible,  what  the  mar- 
ket-value of  the  property  was  at  the  time  it  was  taken,  deducting  of  course 
Ks.  32,  the  value  of  the  trees  taken  by  the  appellant  ;  and  he  will,  on  that 
market-value,  add  15  per  cent,  for  compulsory  sale.  We  allow  the  appeal 
with  costs,  which  will  be  allowed  by  the  Judge  in  finally  deciding  and 
making  his  award.  Appeal  allowed. 


11  A.  383  =  9  A.W.N.  (1889)  151. 

[383]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.t  Chief  Justice,  and  Mr.  Justice  Tyrrell. 


GOPAL  DAS  (Petitioner')  v.  ALAF  KHAN  AND  ANOTHER  (Opposite  party)  * 

[23rd  March,  1889.] 

Second  appeal— Order  on  appeal  affirming  order  granting  application  for  review  ofjudg- 
mtnt—Eigh  Court's  power  of  revision—  Civil  Procedure  Code,  ss.  584,  622,  629. 

No  second  appeal  lies  to  the  High  Court  under  s.  584  of  the  Civil  Procedure 
Code  from  an  order  dismissing  an  appeal  under  s.  629  from  an  order  granting  an 
application  for  review  of  judgment. 

The  High  Court  will  not,  in  the  fxercise  of  its  revipicnal  powers  under  s.  622 
of  the  Code,  interfere  with  an  order  dismissing  an  appeal  from  an  order  under 
s.  629,  inasmuch  as  there  is  a  remedy  by  way  of  appeal  from  the  final  decree 
at  the  rehearing. 

[F.— 15  A.  405  (407)  =  13  A.W.N,  172  ;  R.— 33  P.R.  190:4  =  24  P.L.R.  1902  ;  12  O.C. 
109  ;  8  Ind.  Cas.  876  =  13  O.C.  341  (343)  ;  8  Ind.  Gas.  613  ;  14  Ind.  Cae.  39.  Cons. 
—18  A.  133  (167). 

THIS  was  an  appeal  under  s.  10  of  the  Letters  Patent,  from  an  order 
of  Straight,  J.,  dismissing  an  application  for  revision  under  s.  622  of  the 
Civil  Procedure  Code.  The  facts  are  stated  in  the  judgment  of  Straight,  J. 

STRAIGHT,  J. — The  following  are  the  facts  out  of  which  this  appli- 
cation for  revision  has  arisen.  The  respondents  before  me,  Alaf  Khan 
and  Jungbaz  Khan,  brought  a  pre-emption  suit  in  the  Court  of  the 
Subordinate  Judge  of  Mainpuri  against  Sundar  Lai,  vendor,  and  Gopal 
Das,  vendee,  in  respect  of  a  sale  by  the  former  to  the  latter  of  a  fifteen 

*  Appeal  No.  22  of  1888  under  s.  10,  Letters  Patent. 
(1)  26  L.J.N.B  Ch.  731.          (2)  28  L.  J.  Ch.  767          (3)  29  L.  J.  Cb.  462. 
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biswansi  zemindari  share  on  the   16th  September,  1885.     A  second  suit       1889 
by  one    Kharagjifc,   impeaching  the   same  transaction,  on  the  ground  of  MARCH  23. 
pre-emptive  right,  was    subsequently  instituted  in  the  same  Court  and 
Alaf  Khan   and   Jungbaz  Khan  were  made  parties,  defendants,  to  that     APPEL- 
suit,    and    Kharagit    defendant    to   their   suit.     Both    suits    were    tried      LATE 
together,  and,  in  the  result,  that  of  Kharagjit  was  decreed  by  the  Subor-     CIVIL, 
dinate   Judge,   on  the    ground  that  he  was  the  superior  pre-emptor  and 
had  the  call   of  the   two  plaintiffs  in  the  other  suit  which  was   in  turn  **  *•  383  = 
dismissed,  and  no    appeal  was   preferred   from    either  that  decree  or  the     9  A.W.N. 
decree  in  favour  of  Kharagjit,  as  plaintiff.     By  this  last- mentioned  decree,   (1889)  151. 
Kharagjit  was  directed  to    deposit    in  Court  the  purchase-money  found 
to    have  been   paid   by  Gopal   Das   to  Sundar    Lai,  within    two  [384] 
months,    otherwise  his    suit    would  stand    dismissed.     This    Kharagjit 
failed  to  do,   and  thereupon  Alaf  Khan  and    Jungbaz   Khan  applied  for 
review  of  judgment,  setting  up  this  failure  on  the  part  of  Kharagjit,  and 
the  admitted  fact  of  their  being  next  to  him  in  order  of  pre-emptive  right 
as  the  grounds  for  the  application.     On  the  20th  May,  1887,  the  Subordi- 
nate   Judge  admitted    the  application    for  review,    holding  that   it  was 
covered  by  s.  623  of  the  Civil   Procedure  Code,  the  ascertainment  by  the 
petitioners  of  the  failure  of  Kharagjit   to  deposit  the  money    within  time 
being  the  discovery  of "  a    thing  which  was  not  known  before." 

To  this  order  of  the  Subordinate  Judge  objection  was  taken  by  Gopal 
Dass  by  way  of  appeal  to  the  Judge  in  the  manner  indicated  in  s.  629  of 
the  Code  and  on  the  5th  September,  1877,  the  Judge  upheld  the  order  and 
dismissed  the  appeal  with  costs.  It  is  this  order  of  the  Judge  that  is  the 
subject  of  this  application  for  revision  before  me  under  s.  622  of  the  Code. 
Now,  I  take  it  to  be  the  recognised  rule  of  this  Court  that,  if  a  party  to 
civil  proceedings  applies  to  us  to  exercise  our  powers  under  s.  622,  he 
must  satisfy  us  that  he  has  no  other  remedy  open  to  him  under  the  law 
to  set  right  that  which  he  says  has  been  illegally  or  irregularly  or  without 
jurisdiction  done  by  a  Subordinate  Court.  Now,  when  the  Subordinate 
Judge  admitted  the  application  of  Alaf  Khan  and  Jungbaz  for  review,  the 
petitioner  before  us  Gopal  Das,  who  was  prejudiced  thereby,  had  two 
alternatives  open  to  him  under  s.  629  of  the  Code,  namely,  to  object  to 
such  admission  fa)  by  an  appeal  from  the  order  granting  the  admission 
upon  the  grounds  therein  specified,  or  (&)  in  any  appeal  against  the  final 
decree  or  order  made  in  the  suit.  Gopal  Das  availed  himself  of  the 
first  of  these  alternatives  by  taking  an  appeal  to  the  Judge  and  staying 
further  proceeding  with  the  re-hearing  pending  its  decision.  The  Judge 
has  decided  against  him  by  dismissing  his  appeal,  and  the  first  question 
I  have  now  to  consider  is,  does  any  second  appeal  lie  from  the  order 
of  the  Judge  ?  I  am  very  clearly  of  opinion  that  it  does  not.  A 
right  of  appeal  is  the  creation  of  a  statute,  and  unless  I  can  find 
any  specific  provision  in  the  Code  of  Civil  Procedure  in  [385] 
terms  conferring  such  a  right  I  cannot  hold  it  to  exist.  Turning  to 
that  law  I  find  in  Part  VI  "  of  appeals  "  that  there  is  an  appeal  from  the 
decrees  or  from  any  part  of  the  decrees  of  the  Courts  exercising  original 
jurisdiction  (s.  540),  to  a  High  Court  from  all  decrees  passed  on  appeal  by 
any  Court  subordinate  to  a  High  Court  (s.  584),  from  the  orders  specified 
in  s.  588  and  from  no  other  such  orders,  in  respect  of  which  the  orders 
passed  in  appeal  "  shall  be  final,"  and,  in  s.  629  to  which  I  have  already 
referred,  from  an  order  admitting  an  application  for  reveiw  of  judgment. 
But  as  to  this  last  matter  there  is  no  mention  anywhere  in  terms  to  be 
found  recognizing  a  right  of  second  appeal  from  an  order  passed  on  appeal 
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from  such  an  order.  It  is  clear  to  my  mind  that  an  order  passed  on  appeal 
from  an  order  objecting  to  the  admission  of  an  application  for  review  is 
not  a  "  decree"  ;  indeed,  ib  is  in  terms  contradistinguished  in  s.  629  from  a 
decree.  Consequently,  s.  584  which  contains  the  only  sanction  to  a  second 
appeal,  and  that  only  from  a  "  decree,"  cannot  apply.  So  far,  then,  as  the 
immediate  proceeding  under  s.  629  which  the  petitioner  has  adopted  is 
concerned,  he  has  no  power  under  the  law  to  carry  it  further,  execpt  of 
course  as  provided  in  s.  622,  if  I  consider  that  section  to  be  applicable. 
But  then  arises  the  further  question  whether,  as  an  appeal  is  provided  by 
law  from  any  decree  that  may  hereafter  be  passed  by  the  Subordinate 
Judge  at  the  re-hearing  of  suit,  that  will,  if  his  and  the  Judge's  order 
of  review  remains  untouched,  take  place,  I  should  upon  this  application  in 
anticipation  determine  the  point  as  to  whether  it  will  be  open  to  him  to 
again  contest  the  propriety  of  the  order  admitting  the  review.  I  am  of 
opinion  that  I  ought  not  to  do  so,  and  for  the  obvious  reason  that,  assum- 
ing the  case  to  be  decided  against  the  petitioner,  not  only  will  be  bave 
an  appeal  to  the  Judge  from  the  decree  but  a  second  appeal  to  this  Court ; 
which,  if  I  refuse  now  to  interfere  under  s.  622,  on  the  ground  that  he 
has  a  remedy  in  future,  will  not  have  expressed  any  opinion  upon  the 
question  of  the  propriety  of  grant  of  the  review.  If  the  case  is  decided  in 
his  favour,  cadit  qucsstio.  I  therefore  refuse  to  interfere  under  s.  622  of 
the  Code  and  dismiss  the  petition,  but  costs  will  be  costs  in  the  cause. 

[386]  The  petitioner  appealed  from  this  decision  under  s.  10  of  the 
Letters  Patent. 

JUDGMENT. 

EDGE,  C.  J.,  and  TYRRELL,  J. — We  agreee  with  the  view  taken  by 
Mr.  Justice  Straight,  and  we  think  that  he  exercised  a  sound  discretion 
in  refusing  to  interfere  under  s.  622  of  the  Civil  Procedure  Code. 

We  dismiss  the  appeal  with  costs.  Appeal  dismissed. 


11  A.  386  =  9  A.W.N.  (1889 )  136. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Straight  and  Mr.  Justice  Brodhurst. 


MUHAMMAD  SAMI-UD-DIN  KHAN  (Plaintiff)  v.  MAUNU  LAL  AND 
OTHERS  (Defendants)*  [9th  April,  1889.1 

Mortgage,  usufructuary — Suit  for  redemption — Conditional  decree — Failure  of  mortga- 
gor to  pay  in  accordance  with  decree — Subsequent  suit  for  redemption — Res  judieata 
— Civil  Procedure  Code,  s.  13 — Foreclosure  —  Act  IV  of  1882  (Transfer  of  Property 
Act),  s.  V3— Estoppel— Act  I  of  1872  (Evidence  Act),  s.  115. 

In  a  suit  for  redemption  of  a  usufructuary  mortgage,  a  deoree  for  redemption 
was  passed  conditional  upon  the  plaintiff  paying  the  defendants,  within  a  time 
specified,  a  sum  which  was  found  still  due  to  the  latter,  and  the  decree  provided 
that  if  such  sum  were  not  paid  within  the  time  specified,  the  suit  should  stand 
dismissed.  The  plaintiff  failed  to  pay,  and  the  suit  accordingly  stood  dismissed. 
Subsequently  he  again  sued  for  redemption,  alleging  that  the  mortgage-  debt  bad 
now  been  satisfied  from  the  usufruct. 

Held,  having  regard  to  the  distinction  between  simple  and  usufructuary  mort- 
gages, that  the  deoree  in  the  former  suit  only  decided  that,  in  order  to  redeem 

*  Second  Appeal,  No.  1182  of  1887  from  a  deoree  of  M.  8.  Howell,  Esq.,  District 
Judge  of  Aligarb,  dated  the  30th  March,  1687,  confirming  a  decree  of  Maulvi  Saiyad 
Muhammad,  Subordinate  Judge  of  Aligarh,  dated  the  6th  April,  1886. 
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and  get  possession  of  the  property,  the  mortgagor  must  pay  the  sum  then  found        IfiSQ 

to  be  due  by  him  to  the  mortgagee,  and  did  not  operate  as  res  judicata  so  as  to 

bar  a  second  suit  for  redemption,  when,  after  further  enjoyment  of  the  profits  by      APRIL  9 

the  mortgagee,  the  mortgagor  could  say  that  the  debt  bad  now  become  satisfied 

from  the  usufruct.  APPEL- 

Haviog  regard  to  s.  93  of  the  Trausfer  of  Property  Act  (IV  of  1882),  in  a  suit 
brought  by  a  usufructuary  mortgagor  for   possession  on   the   ground  that  the        "AT* 
mortgage-debt;  has  been  satisfied  from  the  usufruct,  and  in  which  the  plaintiff       GlVIL. 
is  ordered  to  pay  something  because  the  debt  has  not  been  satisfied  as  alleged, 
the  decree  passed  against  such  a  mortgagor  for  non-payment  has  not  the  effect  of   11  A.  386  = 
foreclosing  him  for  all  time  from  redeeming  the  property.  9  A  W  N 

[387]   The  decision  in  Sheikh  Qolam  Hossein  v.  Musatnmat  Alia  Rukhec ".  1SRQ    '    ' 
Bfetee  (1)  treated  as  not  binding  since  the  passing  of  the  Transfer  of  Property  Act.    ' 
Chaita  v.  Purum  Sockh  (2)  and  Anrudh  Singh  v.  Shea  Prasad  (3)  referred  tc. 

Where  the  plaintiff  in  a  suit  for  redemption  of  a  usufructuary  mortgage  was  the 
original  mortgagor,  who  had  by  a  registered  instrument  assigned  his  interest  in 
the  mortgaged  property  to  another,  and  the  assignee  did  not  apply  to  be  made  a 
party  to  the  suit,  but  put  forward  or  consented  to  have  put  forward  the  original 
mortgagor  as  the  person  entitled  to  redeem, — held  that  as  there  was  nothing  in 
that  litigation  to  show  that  the  defendant-mortgagee  was  in  any  way  induced 
to  altar  his  position  or  to  do  any  aco  which  he  would  not  otherwise  have  done  in 
consequence  of  the  assignee's  conduct,  the  latter  was  not  estopped  by  s.  115  of 
the  Evidence  Act  (I  of  1872)  or  by  any  principle  of  equitable  estoppel  from  after- 
wards suing  on  his  own  account  for  redemption. 

tDisa.— 19  A.  202  (204)  ;  N.F.— 25  M.  300  (F.B.)  ;  43  P.R.  1907  =  101  P.W.R.  1907- 
169  P.L.R.  1908  ;  R,— 21  A.  251  ;  24  A.  44  (F.B.)  =  21  A.W.N.  194;  U.B.R. 
(1897—1901),  582.] 

THE  facts  of  this  case  are  stated  in  the  judgment  of  Straight,  J. 
Mr.  G.  E.  A.  Ross  and  Mr.  Hamidullah,  for  the  appellant;. 
The  Hon.  Pandit    Ajudhja  Nath  and  Pandit  Ratan  Ghand,  for  the 
respondent. 

JUDGMENT. 

STRAIGHT,  J. — This  second  appeal  raises  questions  of  considerable 
difficulty,  and  in  order  to  understand  the  method  by  which  I  have  arrived 
at  the  conclusions  I  am  about  to  pronounce,  it  is  essential  that  I  should 
state  very  fully  the  circumstances  out  of  which  this  present  litigation  has 
arisen.  In  the  year  1842  Dalip  Singh  and  others  mortgaged  twenty  biswas 
of  mouza  Karia  Buzurg  in  the  Aligarb  district  for  a  sum  of  Rs.  4,000  to  one 
Khushwakt  Rai.  The  mortgage  was  of  a  possessory  kind,  and  the 
mortgagee  was  to  take  possession  of  the  mortgaged  twenty  biswas  and  to 
satisfy  the  amount  of  the  principal  debt  and  the  interest  thereupon  from 
the  usufruct  of  the  property.  By  various  subsequent  assignments  the 
interests  of  the  original  mortgagee  passed  to  other  persons,  and  in  the  end 
they  centred  in  the  person  of  Mannu  La,!,  the  defendant-respondent  to  the 
present  appeal.  Among  the  persons  interested  under  the  mortgage  of 
1842  as  mortgagors  were  Mussamut  Khusbalo  and  others,  and  the  extent 
of  their  interests  therein  was  four  biswas  seven  biswansis  ten  kachwansis. 
On  the  13th  August,  1881,  Mussamut  Khushalo  and  others  under  a 
registered  instrument  of  that  date  assigned  over  to  the  plaintiff  in  the 
present  suit  their  [388]interests  in  the  four  biswas  seven  biswansis  ten 
kachwansis.  From  what  I  have  said  it  will  thus  be  seen  that^the  plaintiff-, 
appellant  before  us  represents  the  interest  of  certain  mortgagors,  while 
the  defendant  Mannu  Lai  and  those  who  are  arrayed  alongside  of  him 
in  thp  litigation  represent  the  interests  of  the  mortgagees. 

The  present  suit  is  a  suit  far  redemption,  and  it   has  been  dismissed 
toy  both  the  lower  Courts,  much  uoon  the  same  ground,  namely,  that  by 

U)  N.W.H.C.R.  1871,  p,  62.       (2)  N.W.H.O.R,  1867,  PI  256,        (3)  4  A,  481. 
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tne  operation  of  a  rule  somewhat  like  that  of  res  judicaia,  the  plaintiff, 
having  been  a  party  to  a  suit  which  ended  in  a  decree  of  this  Court  of  the 
27th  August,  1883,  in  which  Musamnoat  Khusbalo  and  others  were  the 
plaintiffs  and  the  present  defendant  was  a  defendant,  is  by  that  decree 
passed  in  that  suit  barred  from  now  coming  into  Court  with  his  present 
claim-  I  have  already  stated  that  the  mortgage  of  1842  was  of  a  usufruotu- 
ary  character,  and  that  the  term  of  it  was  that  the  mortgagees  were  to 
remain  in  possession  so  long  as  and  until  the  principal  money  and  the 
interest  thereon  were  satisfied  from  the  usufruct.  In  the  suit  which  was 
brought  by  Musammat  Kbushalo  and  others  in  the  year  1882,  they 
claimed  that  not  only  bad  the  mortgage  been  redeemed  to  the  extent  of 
their  four  biswas  seven  biswansis  ten  kachwansis  share,  but  that  in 
addition,  in  proportion  to  the  amount  of  that  share,  the  mortgagees  in 
possession  had  realized  a  considerable  sum  of  money  over  and  above  what 
they  were  entitled  to  and  they  claimed  through  the  medium  of  the  Court 
to  receive  a  decree  for  that  amount. 

It  is  unnecessary  for  me  to  deal  with  the  decree  of  the  lower  Court 
which  dealt  with  that  original  suit  as  a  Court  of  first  instance.  It  is 
enough  to  say  that  in  appeal  this  Court  gave  the  plaintiffs  a  conditional 
decree  subject  to  their  paying  into  Court  the  sum  of  Bs.  1,999-10-6,  which 
had  been  found  to  be  the  amount  still  remaining  due  and  owing  from  the 
plaintiffs  to  the  defendant-  mortgagee  in  possession,  and  the  decree  of  this 
Court  went  on  to  declare  that  if  that  amount  was  not  paid  within  the 
time  stated  therein,  the  suit?  of  the  plaintiffs  would  stand  dismissed.  As 
a  matter  of  fact  that  amount  of  money  was  not  paid  in,  and  consequently 
that  suit  [389]  of  Musammat  Khushalo  and  others  stood  dismissed  from 
the  expiration  of  the  fixed  period. 

It  is  said  by  the  learned  Judge  in  his  judgment  in  this  case,  that  by 
the  order  of  this  Court  passed  in  that  suit,  the  right  of  redemption  of 
Musammat  Khushalo  and  others  was  extinguished,  and  that  consequently 
with  that  extinguishment  disappeared  all  or  any  rights  that  the  present 
plaintiff  possessed.  It  is  suggested  in  the  pleas  taken  in  the  present  suit 
that  that  litigation  was  practically  the  litigation  of  the  plaintiff,  that  he 
found  the  money  for  it,  that  he  took  a  prominent  part  in  promoting  it,  and 
that  although  in  name  he  was  not  joined  as  a  party,  he  was  in  fact  a  party 
thereto.  I  may  say  at  once,  that  from  the  way  in  which  I  look  upon  this 
matter,  it  is  wholly  indifferent  to  the  decision  of  the  case  whether  he 
was  or  was  not  a  party  to  that  suit.  If  I  understand  the  law  of 
mortgage  as  now  more  or  less  embodied  in  the  Transfer  of  Property 
Act  by  which  we  are  governed  in  these  Provinces,  there  is  nothing  to 
prevent  a  person  who  has  usufructuarily  mortgaged  his  property  from 
making  a  second  usufructuary  mortgage  with  a  condition  that  the  second 
mortgagee  shall  take  all  the  necessary  steps  of  effect  and  bring  about  the 
redemption  of  the  first  mortgagee  so  as  to  obtain  possession  of  the  mortgaged 
property.  I  also  understand  the  law  to  be  that  if  a  usufructuary  mortgagor 
brings  a  suit  against  his  usufructuary  mortgagee,  alleging  that  the  mortgage 
has  been  satisfied  out  of  the  usufruct  for  his  principal  and  interest,  and  in 
that  suit  it  is  found  that  at  the  time  of  the  determination  of  that  suit  the 
mortgage  has  not  been  so  satisfied,  than  there  is  no  bar  in  law  to  his 
subsequently  instituting  a  second  suit  after  a  further  expiration  of  time 
when  by  further  enjoyment  of  the  profits  of  property  by  the  mortgagee, 
the  mortgagor  can  come  into  Court  and  say  the  mortgage-debt  has  now 
been  discharged.  This  is  the  distinction  which  places  simple  mortgagors 
and  mortgagees  and  usufructuary  mortgagors  and  mortgagees  upon  a 

676 


YI]  MUHAMMAD   SAMI-UD-DIN   KHAN  V.   MANNU   LAL       11  All.  391 

distinct  and  different  footing.     It  is  unnecessary  for  me  in  the  present        1889 

case  to  do  more  than  'discuss  the  question  in  so  far  as   it  relates  to  usu-     ABBID  9. 

fructuray   mortgages.     It    seems    to    me    that  even    if  it  could  be  said 

[390]  that  these  usufructuary  mortgagors  wrongly   brought  their  suit  in     APPEL- 

the  year  1882,  and  still  more  wrongly  refused  or  declined   to,  or  refrained       LATE 

from  paying  into  Court  the  amount  they  were  called  upon    to  pay,  there      CIVIL 

was  nothing  to  prevent  them  at  a  subsequent  period  from  bringing  another 

suit  in  which  they  might  allege  and  prove  that    the  Rs.  1,999-10-6  had  111.  886=« 

been  satisfied  out  of  the  usufruct.     From  this  it  would   be  apparent  that    9  A.W.N. 

my  view  is  that  quoad  the  decree  of  this  Court  of  the  27th  August,    1883,   (1889)  186. 

all  that  that  decided  was  that  in  order  to  redeem  and  get  possession  of  the 

property,  the  plaintiffs  must  pay  the  sum  of   Rs.  1,999-10-6  :    and    if   the 

present  plaintiff  can  be  held  bound  by  that   decree,  this  is  all  that  can    be 

held  to  have  been  decided  against  him.     I  may  observe   in    passing  that 

no  question  arises  in  this  case  as  to  the  right  of  the  plaintiff   to   maintain 

this  suit  for  redemption  as  to  the  four  biswas    seven    biswansis  ten  kach- 

wansis  share,  part  of  what  was   originally  mortgaged.     By  that  I  mean  it 

is  not  suggested  that  be  was  under  the  ordinary  legal  obligation  regulating 

these  matters    of  mortgage  to    come  into  Court  and  offer  to  redeem  the 

whole  mortgage.     It  is  admitted  that  so  far  this  suit  is  maintainable. 

Looking  then  at  this  as  a  suit  brought  by  the  plaintiff  for  redemption 
of  mortgage  as  against  the  defendant-mortgagee  in  possession  is  it  barred 
by  any  rule  of  law  such  as  res  judicata  or  estoppel  as  enunciated  in  s.  115 
of  the  Evidence  Act,  or  by  any  other  principle  of  equitable  estoppel  which  we 
as  a  Court  of  equity  ought  to  apply  ?  It  seems  to  me  that  altogether 
apart  from  anything  that  may  have  taken  place  between  the  plaintiff  and 
•  the  assignors  to  him  of  an  interest  by  way  of  subordinate  charge,  as  to 
who  should  have  instituted  the  suit  which  was  originally  brought,  the 
plaintiff  is,  under  the  Transfer  of  Property  Act,  a  person  who  at  this  time 
is  interested  in  and  has  a  charge  upon  the  four  biswas  seven  biswansis 
ten  kachwansis.  It  would  be  protracting  this  judgment  to  unnecessary 
length  were  I  to  go  in  detail  into  the  terms  of  the  instrument  of  transfer 
of  the  13th  August,  1881.  It,  in  my  opinion,  constitutes  a  perfectly  good 
document  of  title  to  sanction  the  plaintiff's  maintaining  his  present  suit. 

[391]  For  a  moment  to  revert  to  the  point  as  to  whether  the 
plaintiff  is  barred  by  tho  rule  of  res  judicata.  It  is  clear  from  the 
array  of  parties  in  this  former  litigation,  that  he  was  no  party  to 
that  litigation ;  but  as  I  have  already  said,  even  if  he  were  bound 
by  what  was  done  in  that  particular  suit,  all  that  the  decision  therein 
amounted  to  was  a  declaration  of  a  CourS  that,  if  the  plaintiffs  in  that 
suit  wanted  to  get  possession  of  the  property,  then  they  must  pay  a 
sum  of  Rs.  1,999-10-6.  Although  in  the  course  of  the  bearing  of  this 
appeal  this  was  not  the  ground  on  which  the  case  was  argued,  and 
consequently  no  authorities  bearing  upon  this  point  were  referred  to,  I  have 
been  at  pains  to  look  into  the  matter.  The  reason  why  I  said  at  the 
outset  that  it  is  not  without  difficulty  is  because  of  the  circumstance  that 
there  is  a  Full  Bench  ruling  of  this  Court,  Sheikh  Golam  Hossein  v. 
Musammat  Alia  Bukhee  Be&bee  (1)  in  which  it  was  held  in  effect  that 
where  a  person  by  his  own  neglect  has  lost  a  remedy  by  process  of  execu- 
tion to  which  he  became  entitled  by  an  adjudication  in  a  former  suit,  he 
cannot  be  permitted  to  revert  to  the  position  which  he  held  prior  to  the 
institution  of  that  suit,  and  to  bring  a  fresh  suit.  In  that  judgment  the 

(2)  N.W.P.  H.C.B.,  1871,  p.  62. 
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first  learned  Chief  Justice  of  this  Court,  Sir  Walter  Morgan,  joined,  and  it 
was  a  ruling  of  the  year  1871.  I  confess,  upon  reforring  to  another  ruling, 
Chaita  v.  Purum  Sookh  (1),  I  find  it  difficult  to  reconcile  the  view  \vhichin 
the  first  mentioned  case  he  concurred  in,  with  that  expressed  by  him  in  the 
second  case,  in  which  it  was  held  that  where  a  person  has  obtained  a  decree 
for  redemption  but  has  not  executed  it  within  the  prescribed  period  for  execu- 
tion, the  mortgagee,  does  not  by  omission  of  the  mortgagor  to  execute  the 
decree  ceased  to  be  mortgagee,  but  the  mortgagor  or  his  representative  may 
still  maintain  a  fresh  suit  for  redemption.  I  confess  with  the  most  profound 
respect  that  these  two  rulings  appear  to  my  mind  irreconcileable.  My 
brother  Mahmood  and  I  in  the  case  of  Anrudh  Singh  v.  Sheo  Prasad  (2)  fol- 
lowed the  Full  Bench  ruling  of  1871,  but  what  I  have  now  to  say  with  regard 
to  it,  is  this  ;  in  the  first  place,  when  it  was  passed,  the  Transfer  of  Property 
Act,  [392]  which  embodies  and  defines  the  precise  legal  nature  of  the  rights 
and  obligations  of  the  mortgagors,  and  mortgagees,  and  as  to  the  procedure 
to  be  adopted  in  suits  between  them,  was  not  in  force,  and  further  it  does 
not  appear  to  me,  if  I  can  form  my  opinion  from  the  judgment  of  the  Full 
Bench,  that  the  question  as  to  what  was  the  precise  nature  of  the  rights 
of  a  usufructuary  mortgagor  and  his  usufructuary  mortgagee  was  discuss- 
ed. Taking  the  definition  of  the  Transfer  of  the  Property  Act  as  to  what 
this  latter's  rights  are,  we  find  that  he  is  entitled  to  remain  in  possession 
and  enjoyment  of  the  property  mortgaged  according  to  the  terms  of  the  in- 
strument, until  such  time  as  (in  the  case  before  me)  the  principal  sum  with 
interest  thereupon  shall  have  been  satisfied  and  discharged  from  the 
usufruct.  It  is  a  noticeable  matter  in  the  Transfer  of  Property  Act  that 
in  s.  93  which  is  to  be  found  in  the  particular  portion  of  the  statute  relat- 
ing to  redemption  of  mortgage,  it  is  laid  down  in  paragraph  2  that 
where  a  sum  has  been  ordered  by  a  Court  to  be  paid  in  a  suit  for 
redemption  of  mortgage  and  is  not  paid,  certain  consequences  will  fol- 
low, or  to  quote  the  words  of  that  paragraph,  it  is  enacted : — "If  such 
payment  is  not  so  made,  the  defendant  may  (unless  the  mortgage  is 
simple  or  usufructuary]  apply  to  the  Court  for  an  order  that  the  plain- 
tiff and  all  persons  claiming  through  or  under  him  be  debarred  absolutely 
of  all  right  to  redeem."  Therefore  I  presume  from  that  indication  in  the 
statute  itself  that  it  was  not  contemplated  that  in  a  suit  brought  by  a 
usufructuary  mortgagor  against  a  usufructuary  mortgagee  for  possession 
upon  the  ground  that  he  had  been  satisfied  and  discharged  out  of  the 
usufruct,  and  having  been  ordered  to  pay  something  because  the  mortgagee 
had  not  been  so  satisfied,  therefore  the  decree  passed  against  him  would 
have  the  effect  of  foreclosing  him  for  all  time  from  redeeming  the  property. 
It  seems  to  me  from  what  is  stated  in  the  Transfer  of  Property  Act  aa  to 
the  relations  of  a  usufructuary  mortgagor  and  mortgagee  and  their  rights 
in  reference  to  one  another  that  I  am  not  constrained  to  follow  that  ruling 
of  the  Full  Bench  of  this  Court,  and  consequently  I  cannot  hold  that  any 
doctrine  or  principle  of  res  judicata  applies  to  the  present  case. 

[393]  Then  arises  the  question  ;  Is  there  any  principle  such  as  s.  115 
of  the  Evidence  Act  lays  down,  or  any  other  equitable  principle  of  estoppel 
that  should  bar  the  plaintiff  from  maintaining  his  present  suit  ?  I  find 
nothing  in  the  course  of  the  proceedings  in  the  former  litigation  of  1882  to 
lead  one  to  the  conclusion  that  the  defendant  was  in  any  way  induced  to 
alter  his  position  or  to  do  any  act  in  consequence  of  any  conduct  on  the 
part  of  the  plaintiff.  I  need  scarcely  say,  it  is  not  enough  that  he  should 


(1)  N.  W.  P.  H.  C.  R.  1867,  p.  356. 


(2)  4  A.  481. 
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have  put  forward  or  consented  to  have  put  forward  the  original  mortgagors       1889 
as  the  persons  entitled  to  redeem.    It  would  no  doubt  have  been  far  more    APRIL  9. 
satisfactory  under  all  circumstances  had  be  been  joined  as  a  party  in  that 
litigation,  but  by  his  action  and  his  abstinence  from  asking  to  be  joined     APPEL- 
therein,  I  cannot  hold  that  there  was  any  conduct  on  his  part  in  respect       LATE 
of  which  it  can  be  reasonably  inferred  that  the  defendants  were   led  to  do      CIVIL. 
anything  they  would  otherwise  not  have  done.  I  am  of  opinion  that  there 
is  no  estoppel  of  any  kind  to  bar  the  suit.    This  being  the  view  that  upon  **  A.  386  = 
a  very  anxious  and  careful  consideration  of  the  whole  matter  I  have  arrived    9  A.W.N. 
at,  I  have  come  to  the  conclusion  that  the  appeal  should  be  allowed  and    (1889)  136. 
that  the  decree  of  the  lower  Court  should  be  set  aside.    That  decree  practi- 
cally being  passed  upon  a  preliminary  ground,  this  case  must  be  dealt  with 
under  s.  562,  Civil  Procedure  Code,  and    must  be  remanded  to  the  Court 
of  the  Judge  of  Aligarh  for  restoration  to  the  file  of  pending  appeals  and 
disposal  upon  the  merits  according  to  law.     Costs  to  abide  the  result. 
BRODHURST.  J. — I  concur.  Cause  remanded. 


11  A.  393  =  9  A.W.N.  (1889)  152. 
CEIMINAL  EEVISIONAL. 

Before  Mr.  Justice  Brodhurst. 


QUEEN- EMPRESS  v.  KHALAK. 
[3rd  May,  1889.] 

Criminal  Procedure  Code,   s.  35 — "Distinct    offence*"— Act  XL  V  of  I860  (Penal  Code), 
ss.  75,  411 — Practice. 

A  person  convicted  under  ss.  ill — 75  of  the  Ponal  Code  is  not  convicted  of 
"distinct  offenceF,  "  within  the  meaning  of  s.  35  of  the  Criminal  Procedure 
Code.  Queen -Empn S3  v.  Zor  S.ngh  (1)  explained. 

[394]  Where  an  offence  under  s.  411  read  with  a.  75  of  the  Penal  Code  appears 
to  be  deserving  of  a  greater  punishment  than  the  Magistrate  trying  it  can  award, 
the  best  course  for  him  to  adopt  is  to  commit  the  accused  for  trial  to  the  Court 
of  Session. 

THIS  was  a  reference  uncer  s.  438  of  the  Criminal  Procedure  Code 
by  the  Sessions  Judge  of  Mainpuri.  The  facts  of  the  case  are  stated  in 
the  judgment  of  Brodhurst,  J. 

JUDGMENT. 

BRODHURST,  J.— The  reference  in  this  case  is  made  under  the  follow- 
ing circumstances  : — The  Joint  Magistrate  of  Mainpuri  tried  Kbalak  Kisan 
under  ss.  411,75  of  the  Indian  Penal  Code.  In  his  judgment  he  stated 
all  the  facts  of  the  case  and  he  concluded  as  follows  : — "  Defendant  has 
given  no  satisfactory  proof  how  he  came  to  be  in  possession  of  them — the 
stolen  articles — and  it  further  appears  that  it  is  only  about  six  months  since 
he  was  released  after  two  and  a  half  years'  imprisonment  on  two  charges 
under  s.  411  of  the  Penal  Code.  I  convict  defendant  under  s.  411  of  the 
Penal  Code  (retaining  possession  of  stolen  property  knowing  the  same 
to  be  stolen).  He  is  further  charged  with  having  been  previously  convict- 
ed on  the  22nd  December,  1885,  on  two  charges  under  s.  411  of  the  Penal 
Code.  He  admits  these  convictions  (the  misls  have  been  produced.) 
Under  ss.  411,75  of  the  Penal-Code  (acting  on  the  ruftng  in  Queen- Empress 

(I)  10  A.  146-8  A.W.N.  (1888)  5. 
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1889       v.  Zor  Singh  (Weekly  Notes,  1888,  p.5),  I  sentenced  defendant  to  be  rigo- 

MAY  3.      rously  imprisoned  for  four  years." 

The  Sessions  Judge  in  his  referring  order  mentions  that  he  called  for 

CRIMINAL  the  record  under  the  provisions  of  a.  435  of  the  Criminal   Procedure  Code 

REVI-      for  the  purpose  of  satisfying  himself  as  to  the  legality  of  the  sentence.  He 

SIGNAL,    observes,  "  Under  the  provisions  of  s.    35  (6)    of    the  Criminal   Procedure 

Code  a  Magistrate  can,  in  the  case  of  a  person  convicted   at    one   trial   of 

1  A.  393=  fcwo  or  more  distinct  offences,  impose  an  aggregate  punishment  not  excoed- 

J  A.W.N.    jng  twice  the  amount  of  punishment  he  is  ordinarily  competent  to  inflict. 

889)  152.  in  the  present  case  I  would  submit  that  the  prisoner  was  not  convicted 
of  two  distinct  offences  ;  he  was  convicted  of  having  been  in  dishonest 
possession  of  property  stolen  in  a  burglary  committed  in  the  prosecutor's 
house,  and  he  was  further  charged  under  s.  75  of  the  Indian  Penal  Code 
[395]  with  having  been  previously  convicted  of  a  similar  offence.  I  am 
therefore  of  opinion  that  the  fact  that  the  prisoner  was  convicted  under 
s.  411  of  the  Indian  Penal  Code  after  having  been  previously  convicted  of 
the  same  (sic)  offence,  was  not  sufficient  to  give  the  Joint.  Magistrate  the 
increased  powers  referred  to  in  s.  35  of  the  Criminal  Procedure  Code." 

I  am  responsible  for  the  judgment  in  Queen- Empress  v.  Zor  Singh 
(l).  There  is  no  doubt  that  just  at  the  time  I  wrote  that  judgment,  I 
was  under  the  impression  that  a  Magistrate  of  the  first  class  might,  under 
the  provisions  of  s.  75  of  the  Penal  Code  on  a  second  conviction  as  referred 
to  in  that  section,  award  double  the  amount  of  punishment,  as  he  may 
under  the  provisions  of  s.  35  16)  of  the  Criminal  Procedure  Code  award 
an  aggregate  punishment  not  exceeding  twice  that  which  he  is  in  the 
exercise  of  his  ordinary  jurisdiction  competent  to  inflict.  I  think  a 
Magistrate  of  that  class  might  well  be  entrusted  with  such  powers,  but 
I  soon  became  aware  of  the  error  referred  to,  and  with  my  sanction  the 
few  words  referred  to  by  the  Sessions  Judge  as  obiter  dicta  were  omitted 
from  the  judgment  as  reported  in  I.  L.  E.  10  All.  146.  I  think  that, 
under  the  circumstances  stated  by  the  Joint  Magistrate,  Khalak  Kisan 
was  deserving  of  enhanced  punishment,  ahd  that  following  the  remarks 
made  by  me  in  the  case  of  Queen- Empress  v.  Zor  Singh  (l),  the  best 
course  for  the  Joint  Magistrate  to  have  adopted  would  have  been  to  have 
committed  the  accused  for  trial  in  the  Court  of  Session  under  s.  411,  75 
of  the  Indian  Penal  Code.  I  direct  that  notice  issue  to  Khalak  Kisan  to 
show  cause  why  his  conviction  and  sentence  under  ss.  411,  75  of  the 
Penal  Code  should  not  be  set  aside  and  why  be  should  not  be  committed 
for  trial,  under  the  same  sections,  in  the  Court  of  Session  (2). 


(1)  10  A.  146  =  8  A.W.N.  (1888)  5. 

(2)  The  accused  not  having  appeared  in   answer   to  the  notice   to   show  cause, 
Erodhurst,  J.,  directed  that  he  should  be  committed  for  trial  under  ss.  411,   75  of  the 
Penal  Code  in  the  Court  of  Session. 
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[396]  PRIVY  COUNCIL.  FEB.  22. 

PRESENT :  PRIVY 

Lord  Hobhouse,  Lord  Macnaghtcn  and  Sit  B.  Couch.  COUNCIL. 

[On  appeal  from  the  High  Court  for  the  North-Western  Provinces.] 

11  A  396 

ANAND  KUAR  AND  ANOTHER,  REPRESENTATIVES  OP  CHAUDHRI  (P.c.t  = 

LACHMAN  SINGH  (Defendant)  v.  TANSUKH  (Plaintiff).  3  Sap-  p  c  J< 

[22nd  February,  1889.]  372- 

13  Ind.  Jar. 

Question  in  issue — Parties— Admission.  j»j 

The  plaintiff  claimed  to  have  inherited  estate  in  the  possession  of  the  defendant, 
who  was  also  related  to  the  last  owner,  bat  who  pet  up,  independently  of  other 
title,  a  deed  of  gift  from  the  latter  in  h'=  favour.  It  was  decided  in  the  appellate 
Court  that  even  if  this  deed  had  been  executed  it  was  inoperative,  and  on  this 
point  the  decision  of  the  first  Court  was  maintained.  An  issue  having  been 
fixed  as  to  the  execution,  and  the  plaint  also  showing  that  the  execution  was 
disputed,  their  Lordships  declined  to  treat  the  execution  as  not  having  been  in 
contest. 

APPEAL  from  a  decree  (26th  May,  1884.)  of  the  High  Court,  affirming 
a  decree  (17fch  July,  1882),  of  the  Subordinate  Judge  of  Meerut. 

The  question  raised  on  this  appeal  was  as  to  which  of  two  collateral 
relations  of  the  deceased  was  entitled  to  succeed  to  his  inheritance. 

The  question  arose  thus.  Two  brothers,  one  being  Rup  Singh,  whose 
estate  was  now  in  dispute,  and  the  other,  Salig  Ram,  were  grandsons  of 
Guman  Singh,  whose  only  brother,  Rattan  Singh,  was  grandfather  of 
Ghaudhri  Tansukh,  the  plaintiff,  and  of  Madho  Singh;  the  latter  being 
nominally  a  defendant,  as  he  waived  any  right  in  this  suit.  In  fact,  Salig 
Ram's  son  Lachman  Singh,  was  substantially  the  sole  defendant  in  the 
suit  which  was  brought  by  Chaudhri  Tansukh  against  his  two  second 
cousins,  Lachman  Singh,  and  Madho  Singh,  to  prove  his  title  to  inherit 
to  Rup  Singh,  deceased. 

Rup  Singh  died  in  1870  ;  his  widow  died  in  1872.  The  plaint  alleged 
that  Luchman  Singh  had  taken  possession,  without  real  title,  of  Rup 
Singh's  estate  on  his  death,  and  previously,  in  1875,  had  sued  the  plaintiff 
Chaudhri  Tansukh,  for  a  declaration  of  his  right,  relying  on  an  alleged 
deed  of  gift  from  Rup  Singh,  dated  1st  [397]  March,  1853,  which  suit 
failed  ;  the  decision  having  been  that  the  gift  was  ineffectual.  The  right 
of  inheritance,  resulting  from  the  relationship  of  Lachman  Singh  as 
nephew's  son,  to  the  deceased,  was  negatived,  according  to  the  plaint,  by 
his  father,  Salig  Ram's  having  been  adopted  into  another  branch  of  the 
family,  so  as  to  lose  his  rights  in  the  line  of  his  natural  parent.  Madho 
Singh  waived  any  right  he  might  be  held  to  have.  But  the  substantial 
defence,  that  of  Lachman  Singh,  was  that  the  deed  of  the  1st  March,  1853, 
executed  by  the  deceased  Rup  Singh,  in  his  favour,  was  in  operation. 

One  of  the  issues  in  the  present  suit  raised  the  question  of  the  opera- 
tion of  this  deed  ;  the  defendant  insisting  at  the  hearing  that  the  decision 
referred  to  in  the  plaint  was  not  that  the  deed  had  never  been  executed, 
but  that  it  had  never  been  accepted  or  acted  upon. 

The  judgment  of  the  Court  in  1875  was  that  even  if  the  deed  had 
been  executed,  the  gift  was  inoperative,  never  having  been  acted  upon,  or 
followed  by  possession,  and  Macnaghten's  Hindu  Law,  p  217,  was  referred 
to  on  this  point.  This  judgment  had  been  upheld  by  the  High  Court 
on  19bh  November,  1880. 
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1889  ID    the    present    suit    the    Subordinate  Judge  held  that  the  right  of 

FEB.  22.     inheritance  from  Eup  Singh  had  not  devolved  upon  Lachman  Singh,  because 

Saligram,  the  father  of  the  latter,  had  been  adopted  into  another    family  ; 

PRIVY      and  in  regard  to  the  deed  of  gift,  the  decision  was  that  as  Lachman  Singh 

COUNCIL,  had  never  obtained  possession  under  it  of  Eup  Singh's  estate,  it  could  not 

now  be  enforced.     With  reference  to  the  admission  of  Madho  Singh,   the 

11  A.  3        Subordinate  Judge  decreed  the  plaintiff's  claim  to  his  share,  as  well  as  his 

(P     )=      own,  decreeing  the  claim  in  full. 

1  8ar>  p>c  J  On  an  appeal  by  Lachman  Singh,    the  High   Court   (OLDFIELD  and 

MAHMOOD,  JJ.,)  found  the  deed  of  gift  not  proved  ;  and  held  that,  even  if 
13  Ind.  «»ai>- executed,  it  never  took  effect  to  pass  the  property.     The  Court,    however, 
171<        modified  the  decree ;  holding  that  the  plaintiff  was  entitled,  upon  what  he 
bad  proved,  to  only  a  moiety  of  the  estate  claimed,   inasmuch   as  Madho 
Singh's  admission  and  disclaimer  could  [398]  not  be  used  against  the  ap- 
pellant, who  had  not  set  up  the  title  of  Madho  Singh,  to  defeat  the  plaintiff, 
and  had  not  bad  an  opportunity  of  answering  a  title  which  had  not  been 
insisted    on    by  the  plaintiff.     Reference  was  made  to  Amirto  Lall  Bose 
v.  Raj 'oneekant  Hitter  (1). 

Mr.  C.  W.  Arathoon,  for  the  appellant,  argued  that  insufficient  effect 
had  been  given  to  the  fact  that  Eup  Singh  in  his  lifetime  acted  as  Lach- 
man Singh's  guardian,  treating  him  as  his  son,  and  living  jointly  with  him: 
a  stata  of  things  that  rendered  it  unnecessary,  in  order  to  prove  the  fact 
of  a  gift  having  been  made  by  Eup  Singh  to  Lachman,  that  actual  transfer 
of  possession  at  any  particular  time  should  appear.  The  evidence  of  the 
execution  of  the  deed  of  gift  had  not  been  negatived,  but  it  had  rather  been 
the  case  that  the  question  of  its  operation  had  been  treated  as  decided. 
The  question,  therefore,  of  the  actual  execution,  had  been  left  undisposed 
of,  or  at  least  was  still  a  question  open  to  decision,  never  having  been  in 
actual  contest. 

The  respondent  did  not  appear. 

Their  Lordships'  judgment  was  delivered  by  LORD  MACNAGHTEN. 

JUDGMENT. 

LORD  MACNAGHTEN. — Their  Lordships  are  of  opinion  that  there  is 
no  foundation  for  this  appeal. 

The  appeal  was  based  upon  an  allegation  that  the  appellants,  or  the 
person  from  whom  they  claim  to  have  derived  title,  had  been  in  possession 
under  a  deed  of  gift  made  by  Eup  Singh.  In  order  to  make  out  their  case 
it  was  incumbent  on  the  appellants  to  prove  the  execution  of  that  deed. 
Mr.  Arathoon  desired  to  proceed  on  the  assumption  that  the  matter  had 
never  been  in  contest.  But  that  is  not  the  case.  The  respondent  referred 
to  the  deed  in  his  plaint,  and  gave  what  seems  to  their  Lordships  to  be 
distinct  notice  that  its  execution  was  not  admitted.  In  the  course  of  the 
suit  the  execution  of  the  deed  was  put  in  issue  in  the  ordinary  way.  Two 
Courts  have  tried  the  question,  and  both  have  held  that  the  execution  was 
not  proved. 

[399]  Under  these  circumstances  their  Lordships  will  humbly  recom- 
mend to  Her  Majesty  that  the  judgment  appealed  from  should  be  affirmed 
and  this  appeal  dismissed,  but  there  will  be  no  costs,  as  there  is  no  appear- 
ance on  the  part  of  the  respondent. 

Appeal  dismissed. 

Solicitors  for  the  appellants  :  Messrs.  T.L.Wilson  &  Co. 

(1)  3I.A.  113  =  15  B.L.R.  10. 
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PRIVY   COUNCIL.  APRILS. 

PRESENT :  PRIVY 

Lord  Hobhouse,  Lord  Macnaghten  and  Sir  R.  Couch.  COUNCIL. 

[On  appeal  from  the  High  Court,  North-Western  Provinces.] 

11  A.  399 

(P.C.)- 

HAR  LAL  (Defendant)  v.  SARDAR  (Plaintiff).  5  Sap.  P.C.J. 

[27th  March,  and  3rd  April,  1889.]  384-13 

Asstnt  to  end  validity  of  mvtatun  cf  names  in  the  Ccllectorate  record-of-rights—Act  XIX 

of  1673  (N.W.P.  Land  Revenue  Act)  ss.  94,  97.  ZS3> 

The  question  was  according  to  the  judgment  of  the  High  Court,  whether  a 
change  of  names  in  the  collectorate  reeord-of-rights  represented  a  bona  fide 
transfer  by  the  plaintiff,  or  whether  there  was  a  mere  assent  by  her  to  a  paper 
transaction,  relating  to  the  ownership  of  a  share  in  a  village,  in  giving  which 
assent  she  had  not  acted  freely,  but  under  undue  influence.  Reversing  the 
decision  of  the  High  Court,  which  was  that  the  plaintiff  had  assented  to  the  pro- 
ceedings under  intimidation,  their  Lordships  held  that,  on  the  evidence,  no 
intimidation  had  been  proved,  and  that  a  suit  ID  cancel  this  "  dakhil  kharij  " 
and  for  a  declaration  of  the  proprietary  right  of  tha  plaintiff,  in  whose  name  the 
village  stood  before  the  mutation,  had  been  rightly  dismissed  in  the  first  Court. 

[R.,  13  Ind.  Gas.  436  (439).] 

APPEAL  from  a  decree  (15th  January,  1886,)  of  the  High  Court, 
reversing  a  decree  (15th  September,  1885,)  of  the  subordinate  Judge  of 
Banda. 

The  suit  out  of  which  this  appeal  arose  was  for  a  declaration  of  title 
to  a  mauza  named  Nakra  in  the  Banda  district,  and  sought  the  cancella- 
tion of  an  order  of  27th  June,  1881,  for  change  of  names  in  the  record-of- 
rights,  on  the  ground  that  the  plaintiff's  assent  to  such  change  bad  been 
obtained  by  intimidating  her  (1).  The  mauza  Nakra  was  formerly 
owned  in  equal  shares  by  Tbakur  [400]  Das  and  Mussammat  Sirdar 
Dullia,  widow  of  one  Bojraj,  deceased,  and  was  recorded  in  their  name. 
They  were  indebted  to  Bijai  Earn,  adoptive  father  of  Har  Lai,  who  was 
now  appellant.  Bijai  Ram  bad  on  the  4tb  August,  1885,  obtained  a  money- 
decree  against  them,  and  he  proceeded  to  execute  this  decree  by  sale  of 
their  lands  including  Nakra.  It  was,  however,  disputed  as  to  whether 
the  latter  mauza  had  not  been  excluded  by  the  effect  of  an  arbitration 
award  from  liability  to  be  sold  for  their  debts  to  Bijai. 

According  to  the  plaint,  it  was  by  purchases  at  successive  judicial 
sales,  first  of  Thakur  Das's  share  and  then  of  the  Muaammat's  share,  that 
Ganesh  Pershad,  the  recently  deceased  husband  of  the  plaintiff,  became 
entitled  to  the  whole  of  Nakra,  the  sales  being  in  execution  of  decrees  in 
favour  of  Bijai  Kam,  who  afterwards  disputed,  but  without  success,  the 
right  of  Ganesh  Pershad,  as  purchaser,  on  the  ground  of  collusion  with 
the  debtors.  However,  after  the  death  of  Ganesh  Pershad  in  April, 
1861  (he  having  been  murdered  on  account  of  a  quarrel  not  connected 
with  tbe  present  dispute),  his  widow,  the  present  plaintiff  assented  to  the 
name  of  Mussammat  Sardar  Dullia  being  entered  in  the  Collectorate  record 

(1)  Act  XIX  of  1873,  the  N.  W.  P.  Land  Revenue  Act,  in  section  94,  requires  the 
Collector  to  keep  and  maintain  the  record-of-right?,  registering  "  all  changes  that  may 
take  place  ;"  and,  in  section  97,  enacts  that  all  succession  to  and  transfers  of  pro- 
prietary rights  shall  be  notified,  and  if  on  inquiry  they  appear  to  have  taken  place,  they 
shall  be  recorded  in  the  register.  Should  a  dispute  arise,  the  entry  is  to  be  made 
subject  to  any  order  that  may  subsequently  be  passed  by  the  civil  Court :  section  101. 
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of  proprietors  as  owner  of  the  eight-annas  share  of  Nakra  which  the  latter 
had  possessed  before  the  sale  in  execution  of  Bijai  Eam's  decree. 

The  plaint  asked  that  "  the  mutation  proceeding  of  1881  be  declared 
null  and  void,  and  that  the  plaintiff's  right  of  proprietary  possession  as 
widow  of  Ganesh  Pershad  be  declared."  It  alleged  a  gift  of  her  assumed 
share  in  Nakra  by  Mussammat  Sardar  Dullia  to  the  defendant,  Har  Lai, 
in  July,  1872,  and  the  latter,  at  first,  was  sued  alone.  But  Har  Lai  in  his 
defence  maintained  that  the  suit  could  not  proceed  against  him  alone 
without  Musammat  Sardar  Dullia  being  impleaded. 

The  Subardinate  Judge,  Manmohan  Lai,  Rai  Bahadur  made  the 
order  on  17th  December,  1884,  that  she  should  be  made  a  defendant  under 
s.  32  of  the  Code  of  Civil  Procedure.  She  referred  to  herself  in  the  follow- 
ing written  statement  filed,  by  her  as  defendant  No.  2  : — 

"  Daring  the  lifetime  of  the  plaintiff's  husband  there  was  unity  of 
interest  between  him  and  defendant  No.  2,  with  their  mutual  [401]  consent. 
On  the  death  of  the  plaintiff's  husband  an  application  was  filed  bv  defen- 
dant No.  2  for  entry  of  her  name  in  respect  of  the  entire  mauza  Nakra,  on 
the  declaration  of  her  being  the  actual  proprietor  thereof ;  then  the  plaintiff, 
of  her  own  accord  and  free  will,  and  without  any  compulsion  or  coercion, 
filed  an  application  before  a  competent  authority  for  the  entry  of  defendant's 
name  in  respect  of  an  8-anna  share  in  mauza  Nakra.  and  the  defendant 
No.  2  waived  her  right  to  the  other  8-anna  share.  Therefore,  the  plaintiff 
cannot  now  deviate  from  her  former  declaration,  according  to  s.  115,  of  the 
Evidence  Act." 

The  Subordinate  Judge  found  it  clearly  proved  that  all  the  proceedings 
relating  to  the  mutation  of  names  were  taken  by  the  plaintiff  willingly,  and 
that  the  entry  of  names  was  duly  made.  He  found  that  the  plaintiff's  late 
husband,  Ganesb  Pershad,  was  in  his  lifetime  in  the  employment  of  Musam- 
mat Sardar  Dullia  as  a  mukhtiar,  and  that  not  until  she  had  executed  a 
deed-of-gift  in  favour  of  Har  Lai,  for  the  entire  mauza  of  Nakra  (including 
the  8-anna  share  claimed  by  the  plaintiff  had  been  entered  in  the  name 
of  Har  Lai,  did  the  plaintiff  raise  any  objection.  Not  till  then  did  she  file 
her  objection  to  the  entry  of  Har  Lai's  name,  which  she  ultimately  did, 
and  carried  the  question  through  the  offices  up  to  the  Commissioner  and 
to  the  Board  of  Revenue.  The  Subordinate  Judge  also  found  that  the 
plaintiff  had  been  lambardar,  while  Musammat  Sardar  Dullia  had  only 
been  pattidar  of  her  share,  so  that  collection  of  rent  by  the  former  proved 
nothing  in  her  favour  as  between  the  two.  He  declined  to  pronounce 
whether  the  possession  of  Ganesh  Pershad  had  been  proprietary  on  his 
own  account  or  only  benami  for  his  employer,  Musammat  Sardar  Dullia, 
because  "  when  she  "(the  latter)  "had  become  owner  of  the  share  in  Nakra 
by  the  admission  of  the  plaintiff  she  had  power  to  make  the  gift  in  favour 
of  Har  Lai,  and  that  the  plaintiff  had  no  concern  therewith." 

He,  therefore,  dismissed  the  plaintiff's  claim. 

On  an  appeal  to  the  High  Court  by  the  plaintiff,  a  Division  Bench 
(PETHERAM  C.  J.,and  TYRRELL,  J.,)  reversed  the  above  [402]  decision, 
and  decreed  the  plaintiff's  claim.  Their  judgment  was  as  follows  :  — 

"It  is  unquestionable  that  up  to  May,  1881,  the  legal  estate  in  the 
whole  village  vested  in  the  representative  of  the  deceased  Ganesh  Pershad, 
and  whatever  other  statements  may  have  been  imported  into  the  case, 
it  is  clear — and  this  was  accepted  by  the  Court  below — that  the  defend- 
ant's title  is  based  exclusively  on  the  transaction  between  her  and  the 
plaintiff  in  the  Revenue  Court  and  the  dakhil-kharij  proceedings.  So 
that  the  real  question  is,  whether  this  was  a  bom  fiie  transfer  by  the 
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plaintiff,  or  whether  there  was  a  mere  assent  by  her  to  a  paper  transaction       1889 
relating  to  the  ownership  of  the  8- anna  share,  and  she  did  not  act  freely     APRIL  3, 
but  under  coercion.     We  have  heard  all  the  evidence  in  the  case,  and  we 
entertain  no  doubt,   not  only  that,  under  the  circumstances   which  have      PRIVY 
been   proved,  the  plaintiff's  allegations  were  extremely  probable,  but  that  COUNCIL. 

the    direct    evidence    produced  by  her  was    sufficient   to   establish    her 

allegations.     On  the  other  hand,  it  appears  to  us  to  be  almost  impossible    J1  *  a"- 
that  the  defendant's  story  should  be  true,  and  the  alleged  reason  why  the      (P-C.)  = 
defendant   should,   according  to  her  story,  leave  any  part  of  her  estate  in  5  Sar-  P.C.J 
the  plaintiff's  hands,  is  incredible  to  us.      We  cannot  believe  that  the-    384  =  13 
defendant  would  give   half  her  property  to  the  plaintiff  from  motives  of     'n^«  *or- 
commiseration   for  the  murder  of  the  latter'a  husband  ;  and  it  seems  prob-         298- 
able  that  the  plaintiff's  apparent  acquicesence  in  the  defendant's  wishes 
regarding  half  the  village  is  rightly  explained  by  the  intimidation  which 
she  has  alleged.     It  therefore  appears  that  the  lower  Court  should  have 
decided  in  favour  of  the  appellant,   and  the  decree  must  therefore   be 
reversed,  and  the  appeal  allowed  with  costs  of  both  Courts." 

On  this  appeal, 

Mr.  E.  V.  Doyne,  for  the  appellant,  argued  that  the  earlier  relations 
of  the  parties,  not  sufficiently  adverted  to  by  the  High  Court,  explained 
the  conduct  of  the  respondent  in  assenting  to  the  proceedings  at  which  the 
change  of  names  had  been  effected,  a  change  which  she  had  since  sought 
to  have  disallowed.  The  contention,  and  actual  state  of  the  facts,  was 
that  Musammat  Sardar  [403]  Dullia  had  been  the  real  purchaser,  although 
she  had  used  the  name  of  her  agent  Ganesh  Pershad  benami  for  her.  To 
show  this,  he  referred  to  an  application  of  12th  May,  1881,  to  the  Deputy 
Collector,  in  which  she  alleged  that  by  reason  of  her  being  parda-nashin, 
she  had  the  name  of  Ganesh  Persbad,  her  ''  karinda,"  fictitiously  entered 
against  Mouza  Nakra  in  the  column  of  proprietors  :  also  that  Ganesh  Per- 
shad having  lost  his  life,  her  own  name  should  be  entered.  Eeferenoe 
was  also  made  to  a  petition  of  the  18th  of  the  same  month  presented  by 
Musammat  Sardar,  the  respondent,  stating  the  death  of  her  husband 
"  shareholder  and  lambardar  of  Nakra,"  and  requesting  that  her  own 
name  and  that  of  Musammat  Sardar  Dullia  should  be  entered  in  respect 
of  equal  shares.  Also  to  a  statement  of  the  respondent  that  her  claim  was 
only  to  the  half  of  Nakra  purchased  by  her  husband  at  the  auction-sale 
(i.e.,  Thakur  Das's  moiety),  and  that  Musammat  Dullia  was  entitled  to 
the  other  half,  i.e.,  that  which  had  been  the  subject  of  sale  apparently 
to  Ganesh  Pershad.  Moreover,  as  held  by  the  first  Court,  the  burden  of 
proof  was  on  the  respondent  to  prove  intimidation  and  coercion  exercised 
upon  her,  and  in  this  she  had  failed. 

The  respondent  did  not  appear.  Their  Lordships'  judgment  was 
delivered  by  LORD  HOBHOUSE. 

JUDGMENT. 

LOLD  HOBHOUSE. — The  only  question  in  this  case  is  as  to  the 
validity  of  certain  transactions  which  took  place  in  the  months  of  May 
and  June,  1881,  and  affecting  the  title  to  a  moiety  of  a  village  called 
Nakra.  The  parties  to  the  transaction  were,  first,  the  plaintiff,  who  is 
the  widow  of  one  Ganesh  Pershad,  and,  secondly,  the  defendant,  Sardar 
Dullia,  under  whom  the  other  defendant,  Har  Lai,  claims  by  virtue^of  a 
deed-of-gift.  £> 

The  nature  of  the  transaction  is  this  :  The  village  Nakra  stood  in  the 
name  of  Ganesh  Pershad,  husband  of  the  plaintiff,   who    had    been    the 
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1889        servant  and  agent  of  Dullia's  husband,  and  afterwards  of  herself,  and  who 
APRIL  3.     had  when  in  their  service  acquired  the  ownership  of  the  village.     He  was 

recorded    in    the    Collector's    books    as  the  owner.     In  May  and  June, 

PfilVY      1881,  the  plaintiff  came  before    the  patwari,   acknowledged  Dullia's  title 

COUNCIL,  to    one    moiety    of    the    village,     [404]  claiming  the  other  moiety  for 

herself,  and  a  mutation  of  names  was    effected    from    that    of    Ganesh 

11  A.  399    Persbad  into  those  of  the  plaintiff  herself  and  of  Dullia,  one  moiety  each. 

(P.C.)=     The  mutation  of  names  was  followed  by  possession  on  the  part  of  Dullia 

5;Sar,  P.C.J.  by  receipt  of  rents  and  profits,  and  she  was  found  to  be  in  possession  in 

384  =  13       a  proceeding  before   the    Revenue  Court  in  November,   1883,  when  she 

Ind.  Jur.    executed  the  gifb  to  Har  Lai,  and  he  applied  for  possession.     The  plaintiff 

233.         now  gayS  that  in  effecting  this  mutation  of  names  she  was  acting  under 

intimidation  and  fear  ;  that  Dullia  had  incited  a  caste  or  sect  in  the  village 

called  Lodhis,  hostile  to  Ganesh  Pershad,  who  threatened  the  plaintiff  with 

death  unless  she  would  transfer  half  the  estate  to  Dullia.     If  the  plaintiff 

fails  to  prove  that  case,  her  suit  must  fail  altogether. 

Now,  Ganesh  Pershad  was  murdered  on  the  13th  of  April,  1881,  and 
his  murder  was  imputed  to  this  caste  of  Lodhis,  five  of  whom  were  com- 
mitted for  trial.  But  it  turned  out  that  though  the  real  culprit  was  a 
Lodhi,  he  was  a  person  who  had  a  private  grievance  against  Ganesh  Per- 
shad, who,  he  said,  had  deprived  him  of  his  estate.  He  killed  him  out  of 
private  revenge.  He  was  convicted  and  sentenced  to  death,  and  the  other 
four  who  were  tried  with  him  were  acquitted.  The  suggestion  made  in 
the  suit  now  is  still  that  the  real  murderers  were  the  caste  of  Lodhis,  and 
that  they  effected  the  murder  because  they  were  at  enmity  with  Ganesh 
Pershad  and  favoured  Dullia,  and  that  the  same  motives  operated  to  make 
them  threaten  the  plaintiff  unless  she  would  transfer  a  moiety  of  the 
estate  to  Dullia.  To  prove  that  case  several  witnesses  were  called.  The 
Subordinate  Judge  disbelieved  the  witnesses.  He  considered  that  their 
character  was  such  as  to  make  them  not  very  trustworthy ;  that  there 
were  discrepancies  in  their  evidence  ;  and,  above  all,  that  the  improbability 
of  their  story  was  so  great  that  it  should  be  rejected.  On  those  grounds 
he  dismissed  the  suit. 

The  plaintiff  appealed  to  the  High  Court,  and  the  High  Court  say  'as 
to  the  evidence  . — "  We  have  heard  all  the  evidence  in  the  case,  and  we 
entertain  no  doubt,  not  only  that  under  the  circumstances  which  have 
been  proved  the  plaintiff's  allegations  were  extremely  [405]  probable,  but 
that  the  direct  evidence  produced  by  her  was  sufficient  to  establish  her 
allegation."  That  is  the  whole  of  their  comment  on  the  evidence. 
They  do  not  mention  any  point  on  which  they  think  the  Subordinate 
Judge  has  gone  wrong  in  disbelieving  the  witnesses,  but  they  differed  with 
him  in  the  result,  and  they  reversed  his  decree,  and  gave  the  plaintiff  a 
decree  for  the  moiety  of  the  estate  that  she  claimed. 

Such  being  the  difference  between  the  Courts  below,  the  duty  is 
thrown  upon  their  Lordships  of  looking  into  the  whole  of  the  evidence, 
and  of  examining  which  of  them  is  right. 

The  substantial  story  told  by  the  witnesses  is  this :  that  one  day  after 
the  murder  of  Ganesh  Pershad — nobody  says  exectly  how  long,  but  one 
of  them  says  a  month  after — the  plaintiff  and  Dullia  were  sitting  at  the 
doors  of  their  respective  houses,  which  closely  adjoined  one  another ;  that 
on  that  occasion  Dullia  spoke  to  a  number  of  Lodhis  who  were  present, 
and  incited  them  to  threaten  the  plaintiff  with  death  or  injury  if  she  did 
not  give  Dullia  half  the  estate ;  that  the  plaintiff  at  first  refused  ;  that 
she  refused  several  times,  but  the  mob  of  Lodhis  went  on  repeating  the 
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threats,  until  at  last  the  plaintiff  yielded  and  promised  to  give  the  moiety        1889 
of  the  estate.     Therefore  what  the  Court  is  asked  to  believe  is  that,  while     APRIL  3. 
five  of   these  Lodbis  were  accused  of  a  capital  crime   and  were  on  their 
trial,    another  group  of  Lodhis  assembled    to    commit  another    heinous      PRIVY 
offence  by  intimidating  the  widow  of  their  former  victim  into  parting  with  COUNCIL, 
some   of    her  property,    from  the   very  same   motive  that   instigated  the 
murder   of  Ganesh  Pershad,  and  that  the  person  who  was  to  profit  by     **  A-  3" 
that  crime  sat  by  and  openly  incited  it.     That  is  a  story  which  would      (P-C.)  = 
require  proof  by  clear  consistent  testimony  from  persons  who  are  above3  Sar  p  C- 
suspicion.     Six  witnesses  are  called  to  prove  it.  Three  of  them  are  tenants      381  =  13 
of  the  plaintiff,  one  of  them  is  a  servant  of  the  plaintiff,  and  one  of  them    Ind-  Jar- 
is  the  plaintiff's  brother,  and  the  sixth  is  apparently  an  independent  man.         233> 

What  has  been  the  conduct  of  the  parties  ?  The  plaintiff  herself 
does  not  go  to  any  Magistrate,  and  does  not  seek  any  assistance. 
Shortly  afterwards — we  cannot  tell  exactly  how  long,  but  probably 
[406]  a  fortnight  or  three  weeks  afterwards — she  appears  openly  before 
the  patwari,  is  examined  by  him  in  the  presence  of  her  own  general 
mukhtiar,  one  Debi  Pershad.  and  gives  evidence  that  Dullia  is  the  proper 
owner  of  one  moiety  of  the  estate,  and  that  the  two  have  agreed  to  share 
that  which  stood  in  the  name  of  Ganesh  Pershad.  The  witnesses — these 
tenants,  servants,  brother,  and  neighbour — all  appear  to  have  been 
perfectly  supine.  Having  seen  this  heinous  crime  committed,  knowing 
that  their  mistress  or  their  friend  was  under  threats  against  her  life,  they 
do  not  appear  to  have  gone  to  anybody  to  seek  any  assistance  at  all. 

Their  Lordships  cannot  agree  with  the  High  Court  that  that  is  a 
probable  story.  On  the  contrary,  it  seems  to  them  to  be  a  story  of  the 
highest  improbability  and  one  not  to  be  believed  without  the  clearest  and 
most  cogent  evidence. 

Then  as  to  the  amount  of  contradiction.  The  only  independent  wit- 
ness is  also  the  only  one  who  speaks  in  any  detail  to  the  transactions, 
and  he  contradicts  himself  in  a  very  material  point.  In  the  course  of  his 
examination  he  is  asked  whether  he  knew  Dullia,  whom  he  says  he  saw 
inciting  the  mob  to  threaten  the  plaintiff.  He  answard  thus  :  "  I  did 
not  hear  " — by  which  he  means  I  never  heard — "  the  voice  of  Musammat 
Sardar  Dullia,  except  on  that  day.  I  have  seen  Sardar  Dullia  on  several 
occasions  and  recognise  her  also.  On  the  day  she  asked  the  Lodhis  to 
threaten  the  plaintiff  her  face  was  visible  by  the  side  of  the  door.  I 
recognised  her."  But  then  in  a  subsequent  part  of  his  examination  he 
says  :  '  When  the  said  Musammat" — that  is  Dullia — "  was  seated  in 
her  dehliz  and  asked  to  have  the  plaintiff  threatened,  I  took  her  for  the  said 
Mussammat  because  the  people  said  it  was  her."  "  I  did  not  see  her  face, 
nor  could  I  recognise  her."  So  that  on  the  important  point  of  the  identity 
of  Dullia  this  witness  tells  first  one  story  and  then  the  exact  contradictory 
of  it.  Moreover,  the  witnesses  mention  several  persons  as  having  been 
present  on  the  occasion.  Three  of  those  persons  are  called.  Two  of 
them  deny  that  there  was  any  enmity  between  the  Lodhis  and  Ganesh 
Pershad, and  all  three  deny  that  there  was  any  intimidation  whatever.  There 
[407}  seems  to  have  been  a  conference  of  some  kind,  and  according  to 
these  three  witnesses  Dullia  required  the  plaintiff,  whether  on  legal  or 
moral  grounds  does  not  appear,  to  give  her  some  advantage  out  of  the 
estate,  and  the  agreement  ultimately  was  that  she  should  have  half. 

So  much  for  the  evidence  that  was  given.  But  then  there  was  evi- 
dence which  might  have  been  given,  and  was  not  given,  of  a  very  important 
kind.  The  plaintiff  herself,  who  would  be  a  very  important  witness,  is  not 
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1889        °ne  of  those  Indian  ladies  who  could  not  be  expected  to  come  forward  in  a 
APRIL  3.     Court  of  justice.     She  is  in  the  habit  of  appearing  in  public  with  her  face 
uncovered,  and  she  did  appear  before  the  patwari  and  was  examined  in  the 
PRIVY      mutation  case.    Therefore  there  is  no  reason  why  she  should  not  have  ap- 
COUNCIL    Pearec*  m  fchi8  case,  and  yet  she  is  not  called.     Moreover,  the  witnesses  said 
that  her  general  mukbtiar,  Debi  Pershad,  was  present  on  the  occasion  of  the 
11  A.  399    threats.     He  appeared  also  on  the  question  about  possession  after  the  con- 
(P.C.)  =      veyance  to  Har  Lai,  and  he  deposed  to  the  appearance  of  the  plaintiff  before 
5  Sar.  P.O.  J.  the  patwari  and  to  the  story  that  was  told  there,  and  he  said  nothing  then 
384=13     about  any  threat  used  to  the  plaintiff.     He  did  say  that  after  the  mutation 
Ind.  Jut.     into  Dullia's  name  be  received  the  rents  and  that  he  paid  over  a  moiety 
233.         to  Dullia  because  he  was  afraid  of  the  villagers  ;  but  it  appeared  that  he 
very  soon  abstained  from  paying  the  moiety,  and,  when  asked  whether  he 
was  not  still  afraid  of  the  villagers  he  said  he  was,  but  he  had  not  an 
opportunity  to  pay  the  rents.     So  that  he  gave  somewhat  ambiguous  evid- 
ence on  that  occasion.     But   it  is  obvious  that  he  would  be  the  most  im- 
portant witness  to  prove  the  plaintiff's  story  if  it  were  true,  and  yet  he  is 
not  called,  although  he  is  still  living. 

Having  regard  then  to  the  strange  nature  of  the  plaintiff's  story  ;  to 
the  position  of  her  witnesses  ;  to  her  conduct  and  theirs  afc  the  time  of 
the  alleged  threat  ;  to  the  contradictions,  internal  and  external,  of  the 
evidence  adduced  ;  and  to  the  omission  of  evidence  that  ought  to  -have 
been  adduced,  their  Lordships  think  that  her  story  is  entirely  incredible ; 
that  the  Subordinate  Judge  was  quite  right  in  rejecting  it  ;  that  the  High 
Court  ought  to  have  dismissed  [408]  the  appeal  to  them  with  costs  ; 
that  a  decree  to  that  effect  should  now  be  made  ;  and  that  the  respondent 
should  pay  the  costs  of  this  appeal.  Their  Lordships  will  humbly  advise 
Her  Majesty  to  that  effect.  Appeal  allowed. 

Solicitors  fur  the  appellant :  Messrs.  Pyke  and  Parrott. 


11  A.  408  (F.B.) 
FULL   BENCH, 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight  and 
Mr.  Justice  Mahmood. 


CHAJMAL  DAS  AND  OTHERS  (Defendants)  v.  JAGDAMBA  PRASAD 
(Plaintiff)*     [2nd  April,  1889.] 

Appeal — Abatement — Death  of  plaintiff  respondent — Application  by  defendants-appellants 
/O'  substitution — Application  presented  after  the  1st  July,  1888— Limitation— Civil 
Procedure  Code,  ss.  368,  582— Civil  Procedure  Code  Amendment  Act  (VII of  1888), 
ss.  58.  66— Act  XV  of  1877  (Limitation  Act,)  sch.  ii,  No.  175C. 

The  plaintiff  respondent  in  an  appeal  pending  before  the  Higb  Court  died  on 
the  17th  September,  1885.  Subsequently  D  applied  to  the  High  Court  to  be 
brought  on  the  record  as  legal  representative  of  the  deceased  ;  on  the  15th  April, 

1885,  he  was  referred  to  a  regular  suit  to  establish  his  title  as  auoh  representative, 
and  on  the  25th  February,  1887,  such  suit  was  dismissed.     On  the  8th  February, 

1886,  the  defendants-appellants  applied  to  the  High  Court  for  judgment  ;  but  the 
application  was  dismissed  under  the  decision  of  the  Full  Bench  in  Chajmal  Das 
v.  Jagdamba  Prasad  (1).  On  24th  July,  1888,  they  applied  to  the  High  Court  to 
bring  certain  persons  upon  the  record  as  the  legal  representatives  of  the  deceased 
plaintiff-respondent. 


*  Application  in  First  Appeal,  No,  59  of  1884,  from  a  decree  of  Maulvi  Muhammad 
Abdul  Basit  Khan,  Subordinate  Judge  of  Mainpuri,  dated  the  Slat  March,  1881. 

(1)  10  A.  260, 
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Held  that  the  application  having  been  made  subsequent  to  the   1st  July.  1888,  1889 
when  the  Civil  Procedure  Code  Amendment  Act  (VII  of  1888)  came  into  force,  and 

being  an  entirely  fresh  application  not  in  continuation  of  any  former  proceedings  APRIL  2, 
between  the  same  parties,  must  be  dealt  with  under  that  Aot  and  not  under  the 

Civil  Procedure  Code  as  it  stood  before  the  amendment ;  and  that  as  it  was  made  FULL 

more  than  six  months  after  the  death  of  the   deceased   plaintiff-respondent,  the  BENCH. 

appeal  abated,  with  reference  to  s.  368  of  the  Code  and  Art.  175  C  of  the  Limita-  

tion  Act  (XV  of  1877).  U  4  498, 

Held   also  that  the  petitioners   had   not  shown   "sufficient  cause"   within  the        (F.B.). 
meaning  of  s.  368  of  the  Code  for  uot  making   the  application  within   the  pre- 
scribed period.     Bam  Jiwan  Mai  v.  Chand  Mai  (1)  referred  to. 

[R  ,— 20  M.L.J.347  (348)  =  5Ind.  Cas.  420  (421)  =  7  M.L.T.    115(116;;     34  M,  292 
(293)  ;  17  C.L.J.  316  (351),] 

[N.  B.  This  is  an  off  shoot  from  10  A.  260.] 

[409]  THIS  was  a  reference  to  a  Bench  of  three  Judges  by  Straight  and 
Mahmood,  JJ.  The  facts  are  stated  in  the  following  order  of  reference. 

STRAIGHT,  J. — In  order  to  make  the  preliminary  questions  that 
arise  in  the  appeal  by  way  of  preliminary  intelligible,  the  following  facts 
may  conveniently  be  stated  : — 

On  the  20th  July,  1883,  one  Jagdamba  Prasad  instituted  a  suit  against 
his  father,  Narain  Lai,  and  the  present  defendants-appellants  and  other 
persons,  to  avoid  certain  alienations  which  he  alleged  Narain  Lai  had  made 
in  favour  of  the  other  defendants  in  derogation  of  the  plaintiff's  rights  as  a 
member  of  a  joint  Hindu  family  consisting  of  himself  and  his  father.  He 
also  sought  partition  of  his  share  in  the  joint  estate  from  that  of  his  father's 
share.  Narain  Lai  made  no  defence  to  the  suit,  but  it  was  contested  by 
the  defendants,  who  are  appellants  upon  the  record  in  this  Court.  The 
Sub- Judge  of  Mainpuri  decreed  the  plaintiff's  claim,  and  upon  the  15th 
April,  1884,  the  three  defendants  who  had  contested  the  suit  filed  an  appeal 
in  this  Courfc.  Upon  the  17th  September,  1885,  Jagdamba  Prasad  died, 
leaving  behind  him  his  father,  his  mother,  his  widow  and  a  daughter. 
The  widow  and  the  daughter  are  now  out  of  the  question,  because  they 
are  already  dead.  Subsequently  one  Durga  Prasad,  alleging  himself 
to  be  the  adopted  son  of  Jagdamba  Prasad,  applied  to  this  Courfc 
to  be  brought  on  the  record  of  the  appeal  here  in  the  character  of 
his  legal  representative.  This  Court  considered  that  it  was  desirable 
before  doing  so  that  Durga  Prasad  should  establish,  if  he  could,  his 
title  as  the  adopted  son  of  Jagdamba  Prasad,  and  he  was  accordingly 
relegated  to  a  suit  for  this  purpose,  which  suit  was  instituted,  tried 
and  determined  against  him.  He  therefore  is  now  also  out  of  the 
question.  Subsequently,  the  defendants  appellants  in  this  Court,  put  in  a 
petition  alleging  that  by  reason  of  the  circumstance  that  the  legal  represent- 
atives of  Jagdamba  Praaad  had  not  put  in  any  petition  to  be  brought  upon 
the  record  to  defend  the  appeal,  the  defendants-appellants  were  entitled 
to  judgment  ;  and  the  question  that  they  raised  by  the  petition  went  to 
the  Full  Bench,  and  the  Full  Bench  decided  in  Chajmal  Das  v.  Jagdamba 
[410]  Prasad  (2)  that  art.  178  of  the  Limitation  Law  was  applicable 
to  the  case.  The  next  matter  to  be  mentioned  is  that  upon  the  24th 
July,  1888,  the  defendants-appelllants  put  in  a  petition  praying  that  Narain 
Lai  and  Musammat  Genda  Kuar  should  be  brought  upon  the  record  as 
the  legal  representatives  of  Jagdamba  Prasad,  so  that  by  their  being 
made  parties  to  the  appeal  this  Court  might  proceed  to  dispose  of  the 

(1)10  A.  587.  (2)  10  A,  260. 
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1888        question  raised  by  the  former  petition,  which  was  put  in  by  the  petitioners 
APRIL  2.     on  tne  8th  February,  1886.     It  is  this  petition  that  has  come  before  us 

to-day,  and  it  has  been  supported  by  Mr.  Juala  Prasad  and  Mr.  Gonian, 

FULL  on  behalf  of  the  defendants- appellants.  It  has  been  opposed  by  Mr.  Jogin- 
BENCH.  dronath  Chuudhri  and  Mr.  Kashi  Prasad,  who  severally  represent  Naraia 
Lai  and  Musammat  Genda  Kuar.  The  position  taken  up  by  these  learned 
11  A.  *08,  gentlemen  is  that  they  are  agreed  in  the  contention  that  Musammat 
(F.B.)  Genda  Kuar  is  the  proper  person  to  bring  upon  the  record,  and  if  no 
difficulty  had  arisen  upon  another  question  we  could  have  proceeded  to 
dispose  of  the  matter  in  difference  as  between  Narain  Lai  and  Musammat 
Genda  Kuar  as  to  which  of  them  should  be  brought  upon  the  record.  But 
the  point  has  been  raised  as  to  whether  the  petition  at  the  instance  of  the 
defendants-appellants,  which  was  filed  on  the  24th  July,  1888,  is  to  be 
dealt  with  under  the  provisions  by  way  of  amendment  which  have  been 
introduced  into  the  Civil  Procedure  Code  by  Act  VII  of  1888,  or  whether 
it  is  to  be  dealt  with  under  the  provisions  of  the  Civil  Procedure  Code  as 
it  stood  till  the  date  when  the  amending  Act  came  into  operation  :  in 
other  words,  whether  we  are  to  apply  a  six  months'  limitation  to  the 
petition  of  the  24th  July,  1888,  under  the  new  law,  or,  as  the  Fall  Bench 
ruling  decided  in  this  very  case,  the  three  years'  rule  of  limitation.  It  ia 
to  my  mind  dfficult  to  see  how,  looking  to  the  fact  that  the  petition  was 
presented  after  Act  VII  of  of  1888  came  into  operation,  and  no  saving  clause 
is  enacted  therein  to  protect  applications  in  reference  to  rights  and 
incidents  that  have  accrued  in  connection  with  litigations  pending  prior 
thereto,  we  can  do  other  than  apply  the  six  months'  rule.  We  have, 
looking  to  the  terms  of  sec-[411]tion  582,  as  read  with  section  368  of  the 
Civil  Procedure  Code,  to  take  the  defendants-appellants  as  standing  in  the 
position  of  plaintiffs  in  the  suit,  and  as  such  standing  as  plaintiffs  in  the  suit, 
asking  us  to  bring  upon  the  record  the  legal  representatives  of  a  deceased 
defendant.  According  to  the  law  now  passed  they  were  bound  to  do  this  with- 
in six  months  from  the  17th  September,  1885,  the  date  of  the  death  of  Jag- 
damba  Prasad.  Mr.  Conlan,  on  behalf  of  the  defendants-appellants,  points 
out  the  hardship  that  such  a  construction  of  the  statute  would  put  upon  his 
clients  ;  but  as  at  present  advised  I  find  it  difficult  to  see  how  it  is  pos- 
sible to  adopt  any  other  view.  The  case  is  necessarily  one  of  considerable 
importance,  because  whatever  view  we  arrive  at  as  to  the  proper  construc- 
tion to  be  placed  upon  Act  VII  of  1888  read  with  the  old  Civil  Procedure 
Code,  that  construction  must  govern  a  very  large  number  of  applications 
tha-t  will  be  presented  ;  which  are  pending  in  this  Court  in  reference  to  the 
Full  Bench  ruling  in  this  very  case  which  is  now  before  us.  Under  these 
circumstances  I  think  that  it  is  desirable  that  my  brother  Mahmood  and 
I  should  have  the  advantage  of  the  learned  Chief  Justice's  assistance  in 
disposing  of  this  particular  point,  and  accordingly  as  the  question  is 
determined,  what  the  effect  of  the  action  or  want  of  action  on  the  part  of 
the  defenndants-appellants  will  be  upon  this  appeal  in  reference  to  its 
abatement  under  s.  368  read  with  s.  582  of  the  Civil  Procedure  Code. 

MAHMOOD,  J. — I  willingly  agree  to  the  order  of  reference  which  has 
been  made. 

The  reference  was  ordered  to  be  laid  before  a  Bench  consisting  of 
Edge,  C.  J.,  and  Straight  and  Mahmood,  JJ. 

The  Hon.  T.  Conlan  and  Lala  Juala  Prasad,  for  the  petitioners. 

Babu  Jogindro  Nath  Ghaudhri  and  Munshi  Kashi  Prasad,  for  Narain 
Lai  and  Genda  Kuar. 
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JUDGMENT. 

STRAIGHT,  J. — This  is  an  application  made  by  the  aopallant  in  the 
F.A.  No.  59  of  1884.*  pending  in  this  Court,  praying  that  Narain  Lai  and 
Muaammat  Geoda  Kuar  should  ba  brought  uoon  the  record  as  the  legal 
representatives  of  Jagdamba  Prasad,  tha  [412]  deceased  plaintiff-respond- 
ent, whose  death  took  place  upon  the  17th  September.  1885.  The  history 
of  the  litigation  to  which  the  appeal  pending  in  this  Court  has  reference 
and  in  respect  of  which  this  application  now  before  us  has  been 
made,  is  very  fully  stated  in  my  referring  order  of  the  26bh  November, 
1888.  in  which  my  brother  Mahamood  concurred.  There  are  before  this 
Full  Baneh  only  two  questions  for  determination.  The  first  of  those 
questions  is  whether  the  application  of  these  petitioners,  who  are  appellants 
in  the  appeal  in  this  Court,  is  to  be  dealt  with  under  the  Civil  Procedure 
Code,  Act  XIV  of  1882,  as  amended  by  Act  VII  of  1888,  or  whether  it  is  to 
be  dealt  with  under  Act  XIV  of  1882,  as  it  stood  before  it  was  so  amended. 
The  second  question  is,  assuming  that  it  is  to  be  dealt  with  under  Act 
XIV  of  1882,  as  amended  by  Act  VII  of  1888,  have  the  petitioners 
satisfied  us  that  they  had  sufficient  cause  for  not  making  their  application 
within  the  period  required  by  law  and  as  contemplated  by  s.  368  of  the 
Civil  Procedure  Code  of  1882  as  amended  by  Act  VII  of  1888  ? 

I  have  very  carefully  considered  this  question,  and  it  may  be  seen 
from  the  terms  in  which  the  order  of   reference   was  made,  that  from  the 
moment  of  this  first  point  being  raised,  I  did  not  ontertain  much  doubt  as  to 
what  the  decision  should  be.     Further  consideration    has  not  altered  my 
view,  and  I  have  coma  to  the  conclusion  that  this   application  of  the  24th 
July,  1888.  which  was  presented  to  this  Court   subsequent  to  the  coming 
into  operation  of  Act  VII  of  1888' amending  Act  XIV  of  1882,  must  be  enter- 
tained, dealt  with  and  disposed  of  under  those  two  statutes  taken  together. 
In  the  Full  Bench  ruling  of  this  Court,  which  determined  the  mode  in  which 
questions  arising  between  mortgagors  and   mortgagees  in  respect  of  mort- 
gages made  before  the  passing  and  coming  into  operation  of  the  Transfer  of 
Property  Act  (1),  I  stated  that  I   believed  the  rule  of  law   to  be  that  no 
person  has  any  vested  right  in  procedure,  and  that  an  application  made  or 
a  suit  commenced  after  a  particular  Act  regulating  procedure  has  come  into 
operation  must  be  dealt  with  according  to  the  rules  provided  in  such  Act.   It 
is  true  that  [413]  the  litigation  between  these  petitioners  and  Jagdamba 
Prasad  commenced  as  far  back  as  1384,  and  that  the  appeal  was  filed  in  this 
Court  upon  the  15th  April,    1884.     But   it   is   equally    clear   that  the 
application  which  we    are   now  concerned  with  was  a  fresh  application 
and  not  a  continuation  of  any  former    proceedings    taken    by  the  same 
parties  :  in  short,  it  was  an  entirely  new  application  made  on  the   24th 
July,  1888,  which  date  I  need  scarcely  point  out  was   subsequent  to    the 
1st  of  July  1888,  when  Act  VII  of  1888  with  its   amendment  of  Act  XIV 
of  1882  had  come  into  operation.     Tha  point  of  time   then  to  be  looked  at 
for  the  purpose   of  determining    the    question    of    limitation,  which  has 
now  been  settled  by  Act  VII    of  1888  in  its   amendment  of   the   then 
existing  Civil    Prodedure    Code    and    of    the    then   existing    Limitation 
Act,  is  the  17th  September,  1885,  the   date  of  the   death  of   Jagdamba 
Prasad.     It  is   therefore  clear  that  the  application  being  made  after   the 
amendment  of  Act  XIV  of  1882  had  been  made  by  Act  VII  of  1888,  s.  368, 
Civil  Procedure  Code,    as    it    now    stands    with  the  intepretation  to  be 

*  Bee  10  A.  260. 
(1)  Shib  Lai  v.  Ganga  Prasad,  6,  A,  252. 
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1889        attached  to  the  article  of   the   Limitation  Law  which  is  now    numbered 

APRIL  2.     Art.  175-C,  to  be  found  in  the  schedule   of  Act  VII  of  1888,  is  to  be 

applied  to  the  present  case.     As  I  stated   in  the  referring    order,  these 

FULL      defendants-appellants  are  to  be  regarded  in  the  light  of  plaintiffs  in  the 

BENCH.     suit,  anc*  kQey  stand  in  the  position  of  plaintiffs  who  are  coming  in  to  have 

the  representatives    of  a  deceased  defendant    brought  upon  the    record. 

11  i  408  Now  from  the  terms  of  that  article  which  amends  the  Limitation  Law, 
(F.B.)  the  starting  point  is  the  date  of  death  of  the  deceased  defendant  or  of  the 
deceased  plaintiff-respondent.  In  this  case  Jagdamba  Prasad  was  the 
deceased  plaintiff-respondent,  and  the  date  of  his  death  is  the  date  from 
which  time  must  be  counted.  As  that  death  took  place  on  the  17th 
September,  1885,  and  as  the  application  to  bring  upon  the  record  the 
heirs  of  the  deceased  was  not  made  until  the  24th  July,  1888,  when  the 
Amending  Act  VII  had  come  into  force,  it  has  not  been  made  within  the 
time,  and  cannot,  therefore,  prima  facie  be  granted. 

The  second  question  then  that  arises  is,  have  the  petitioners  satisfied 
the  Court  that  they  had  "sufficient  cause"   for  not  making   [414]  the 
application  within  the  required  period  ?     I  have    taken  occasion    more 
than  once  to  say    that  the  Limitation  Law    in  force  in  this  country  is 
made  for  the  purpose  of  being  obeyed,  and  not,    as   the  suitors  seem  to 
imagine,  of  being  disobeyed  and  indulgence  under  it  is  not  to  be  extended 
in  uncertain  haphazard    fashion  according   to  the  fancy  of  a  particular 
Judge  or  Bench  of  Judges,  but  upon  well-understood  and  recognised  rules 
even  at  the  risk  of  hardship  to  a    particular  party.     For  my    own  part,    I 
do  not  think  that  in  the  present  case  any  hardship  will  be  inflicted    upon 
these   petitioners  ;  they  have   no   one  but   themselves    to  blame  for  the 
consequences  that  have  resulted  from  their  own  negligence  and  dilatoriness. 
Recently  the  learned  Chief  Justice  and    my  brother    Tyrrell  have  laid 
down  in  very  expieit    terms    the    correct  rule    in    regard  to  the  mode 
in  which  the  provisions  of  s.  14  of  the  Limitation  Act  are  to  be  applied. 
By  parity  of  reasoning  the  principle  may  be  used  in  dealing  with  the  ques- 
tion of  what  is  "  sufficient  cause  "  under  s.368,  Civil  Procedure  Code,  with 
which  I  am  now  concerned.     In  the  case  above  referred  to,  the  learned 
Chief    Justice    and    my    brother    Tyrrell    accepted    the    ruling    of  my 
brother  Mahoomd  in  Ram  Jiwan  Mai  v.  Chand  Mai  (1)    in  which  the 
learned  Judge's    remarks    were   as  follows.     He  says: — "In  my  opinion 
s.  14  of  the    Limitation  Act  itself  does  not    contemplate    cases    where 
questions    of  want    of    jurisdiction    arise  from  simple  ignorance  of  the 
law,    the   facts  being  fully    apparent    and  clear  and  is  limited  to  cases 
where  from  bona  fide  mistakes  of  fact  the  suitor  has  been  misled  into  litigat- 
ing in  a  wrong  Court.     The  phrase    '  other  cause  of  a  like  nature  '  which 
occurs  in  the  section  is  rather  vague,  but  it  cannot  be  held    to   undo    the 
effect  of  the  constitutional  obligation  which  the  law    imposes  upon    every 
citizen  to  know  the  law  of  the  land  in  which  he  lives."  Now  applying  that 
principle  to  the  case  before  us,  I  cannot  for  a  moment  come  to   the   con- 
clusion that  these  petitioners  have  shown  any  "  sufficient  cause"  for    not 
making  their  application  within  the  period  provided  by  law.     Great  stress 
is  laid  by  them  upon  the  circumstance  that  by  the  action  of  this  Court  in 
consequence  [415]  the  application  made  by  Durga  Prasad  to  be    brought 
on  the  record  in  place  of  Jagdamba  Prasad,  the  proceedings  in  their  appeal 
were  hung  up  for  a  considerable  time.     They  were  no  doubt  hung  up  from 
the  15th  April  1886,  until  25th  Febauary,  1887,  when   the  suit  of  Durga 

(1)  10  A.  587. 
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Prasad  was  dismissed  by  the  Sab- Judge  of  Mainpuri,  but  even  if  indulgence 
for  that  period  were  to  be  granted  to  them,  yet  they  had  from  the  25fch  Feb- 
ruary, 1887,  until  the  24th  July,  1888,  or  a  period  of  more  than  a  year,  left 
within  which  to  apply,  and  yet  no  application  was  made  on  the  part  of 
these  petitioners  of  the  character  and  description  they  have  now  presented. 
I  am  of  opinion  that  both  the  que'skions  referred  must  be  answered  adverse- 
ly to  the  petitioners.  The  first  is  answered  by  saying  that  this  application 
is  governed  by  the  existing  Civil  Procedure  Code  with  the  amendment 
introduced  by  Act  VII  of  1888,  the  second  that  they  have  not  satisfied  us 
that  they  had  "  sufficient  cause "  for  not  preferring  the  application 
contained  in  their  present  petition  within  the  proper  period. 

The  effect  of  that  view  will  be  that  the  appeal  will  abate ;  but  as 
this  Bench  is  not  seized  of  the  appeal,  the  view  expressed  by  this  Bench 
•will  be  laid  before  the  Division  Bench  and  no  doubt  will  be  given  effect 
to  by  that  Bench. 

EDGE,  C.  J. — I  concur. 

MAHMOOD,  J. — I  also  concur  and  concur  entirely  in  what  has  fallen 
from  my  brother  Straight.  Yet  I  wish  to  add  a  few  words  to  what  he 
bas  said.  The  real  difficulty  io  this  case,  as  it  seems  to  me,  has  arisen 
over  the  Full  Bench  ruling  of  this  Court,  where  a  line  of  distinction  was 
drawn  between  plaintiffs-appellants  and  defendants-appellants  for  the 
purpose  of  array  of  parties,  after  the  death  of  any  respondent  whether 
such  respondent  be  plaintiff  or  the  defendant.  I  have  no  desire  to  refer 
to  those  rulings,  because  their  effect  has  now  been  settled  by  Act  VII  of 
1888,  to  which  my  brother  Straight  bas  already  referred. 

The  other  difficulty  has  arisen  in  consequence  of  the  circumstance 
that  in  s.  368  of  the  Code  of  Civil  Procedure  the  following  words 
[416]  occur :— "  When  the  plaintiff  fails  to  make  such  application  within 
the  period  prescribed  therefor,  the  suit  shall  abate,  unless  he  satisfies  the 
Court  that  he  had  sufficient  cause  for  not  making  the  application  within 
such  period." 

This  is  not  the  first  occasion  upon  which  I  have  expressed  a  regret  that 
this  question  as  to  the  extension  of  the  period  of  limitation  or  as  to  the 
interpretation  of  what  the  "  sufficient  cause  "  should  be,  is  out  of  place  in 
the  Code  of  Civil  Procedure,  because  that  is  not  an  enactment  dealing 
with  that  department  of  the  adjective  Law  of  Limitation.  The  proper 
place  for  the  sentence  above  quoted  would  have  been  s.  5  of  Act  XV  of 
1877.  It  is  however  not  there,  and  because  it  is  not  there,  we  have  had 
the  difficulty  with  which  my  brother  Straight  has  fully  dealt,  and  which 
required  the  case  to  be  dealt  with  by  three  Judges  instead  of  my  brother 
Straight  and  myself,  when  we  originally  heard  the  case  in  the  Division 
Bench. 

The  judgment  of  my  brother  however  disposes  of  the  difficulty,  and 
I  agree  with  him  entirely. 
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1889  11  A.  416  =  9  A.W.N.  (1881)  165. 

JUNE11.  APPELLATE  CIVIL. 

APPEL-  Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Tyrrell. 

LATE 

CIVIL.  BHAGWANT  SINGH  (Plaintiff)  v.  DARTAO  SINGH  AND  OTHERS 

114.416=  (Defendants)*    [llth  June,  1889.] 

9  A.W.N.     Bond — Interest  post  diem— Damages  lor  ncn-payment  en  due  date — Limitaticn — Act  XV 
(1889)  165,  of  1877  (Limitation  Act),  sch.  ii.  No.  116 — Charge  on  hypoth&ated  property— Succes- 

sive or  continuing  breaches  of  contract — Practice — Danger  of  deciding  case  upon  a 
document  by  construction  put  on  anotlier  document  in  another  suit. 

A  contract  to  pay  interest  post  ditin  on  a  mortgage  ought  not  to  be  implied 
when  the  parties  to  the  written  contract  have  not  expressed  therein  any  such 
intention.  This  is  particularly  the  case  where  the  written  contract  does  in  cleat 
terms  provide  for  the  payment  of  interest  and  compound  interest  during  the  term 
of  the  mortgage.  Narain  Lai  v.  Chajmal  Das  (1)  followed.  Chhab  Nath  v. 
Kama  Prasad  (2)  and  Baldeo  Panday  Gokal  Rai  (3)  refereed  to. 

[417]  Damages  given  after  the  due  date  of  a  mortgage  for  non-payment  of  the 
principal  money  upon  the  due  date,  are  damages  for  breach  of  contract,  and  not 
interest  payable  in  performance  of  a  contract  ;  and  under  art.  116,  scb.  ii,  of  the 
Limitation  Act  (XV  of  1877),  a  suit  to  recover  such  damages  must  be  brought 
within  sir  years  from  the  time  when  the  contract  for  the  breach  of  which  they 
are  claimed  was  broken.  It  cannot  be  said  that  such  damages  are,  from  the  date 
when  the  contract  was  broken,  and  even  before  they  have  been  ascertained  or  de- 
creed, a  charge  upon  the  property  hypothecated,  so  as  to  make  art  116  inapplic- 
able. Price  v.  The  Great  Western  Railway  Co.  (4),  Morgan  v.  Jones  (5).  Gcrdillo  v. 
Weguelin.(6),  in  re  Ktrr's  Policy  (7),  Lippard  v.  Ricketts  (8),  Oook  v.  Fowler 
(9),  and  Bishtn  Dyal  v.  Udit  Narain  (10)  distinguished. 

In  such  cases  there  is  one  breach  of  the  contract,  namely  the  non  payment  on 
the  date  agreed  upon  ;  and  there  is  no  question  of  continuing  or  successive 
breaches.  Mansab  Ali  v.  Gulab  Chand  (11)  referred  to. 

The  danger  pointed  out  of  deciding  one  case  relating  to  a  bond  by  the  construc- 
tion placed  in  another  suit  on  another  and  a  different  bond. 

[N.P.,  240.  699  (706)  ;   95  P.K.  1902  =  21    P.L.R.   1903;   F.,  13  A.  330  (333)  ;    R.,  17 
A.  581  (584) ;  18  M.  331  ;  19. C,  19  (25)  ;  D.,  22  B.  107  (110).] 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of  the 
Court. 

The  Hon.  Pandit  Ajudhia  Nath  and  Babu  Jogindro  Nath  Chaudhri, 
for  the  appellant. 

Munshi  Bam  Prasad  and  Babu  Durga  Charan  Banerji,  for  the  res- 
pondents. 

JUDGMENT. 

EDGE,  C.  J.,  and  TYRRELL,  J. — This  was  a  suit  on  a  hypothecation 
bond  dated  September  24th,  1875.  The  bond  was  in  the  following  terms  :— 
11 1,  Hansraj  Singh,  son  of  Bhajan  Singh,  caste  Thakur,  occupation  zemin- 
dari  resident  and  zemindar  of  Kalhor  Bajhana,  pargana  Karot,  tahsil 
Mainpuri,  do  declare  as  follows  : — I  have  borrowed  Es.  1,000,  half  of  which 

*  First  Appeal.  No.  74  of  1888,  from  a  decree  of  Maulvi  Shah  Ahmad-ul-lah,  Sub- 
ordinate Judge  of  Mainpuri,  dated  the  14th  February,  1888. 

(1)  Decided  7th  March,  1889,  not  yet  reported.  (3)  7  A.  333.         (3)  1  A.  603. 

(4)  16  L.J.  Excb.  87.  (5)  22  L.J.  Exch.  232.      (6)  L.R.  5  Ch.  D.  287. 

(7)  L.R.  8  Eq.  331.  (8)  L.R.  14  Eq.  291.        (9)  L.R.  7  E.  and  1.  27. 

(10)  8  A.  486.  (11)  10  A.  85. 
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is  Ss.  500,  from  Bhagwant  Singh,  son  of  Dalel  Singh,  caste  Thakur,  oocu-       1889 
pation  zemindari  and  banking,  of  Faizpur,  parganaKaror,  to  pay  the  debt     JUNE  11, 
due  to  Baldeo  Singh,  Thakur,  resident  of  mauza  Bendauli,  pargana  Main- 
puri,    and    brought   the   same   to   my    use.     I  promise  to  pay  the  whole     APPBL- 
amount,  including  principal  and  interest,  in  six  years.     The   interest  has      LATE 
been    agreed   to  be  paid   at  Ee.  1-2  per  cent,  per  mensem.     I  shall  pay      ClVIL 

[418]  interest  annually,  and  if  I  do  not  pay  interest  in  any  year,  the  in-        ' 

terest  would  become  principal,  and  interest  at  Re.  1-8  per  cent,  per  mensem  11  A.  416= 
would  be  charged  by  the  creditor.     I  have  for  the  creditor's   satisfaction,    9  A.W.N. 
hypothecated  a  1  •,  biswas  zemindari  share  in  the  aforesaid  Kalhor  Bajhana.   (1839)  165. 
I  shall  not  transfer  it  in  any  way  so  long  as  the  full^amount  is  not  paid 
off.     If  I  do  so,  it   shall   be   illegal.     Whatever  money  I   shall   pay   on 
account  of  interest,  I  shall  get  it  endorsed  on  the  bond.     There  would  be 
no  necessity  for  a  separate  receipt.     If  I  do  not  pay  the  full  amount,  prin- 
cipal and  interest,  within  the  prescribed  term,  the  creditor  shall  be  entitled, 
to  recover  his  money  from  the  property  hypothecated  thereunder,  as  also 
from  other  moveable  or  immoveable  properties  belonging  to  me.  I  and  my 
heirs    shall   have   no   objection  to   it.     I    have  therefore  made  these  few 
presents  by   way  of   hypothecation   bond   so  that   they   may   serve    as 
evidence  and  be  of  use  when  needed." 

Under  that  bond  the  principal  and  interest  agreed  to  be  paid  by  it 
became  payable  on  September  24th,  1881.  This  suit  was  instituted  on 
January  14th,  1888,  i.e.,  more  than  six  years  from  the  due  date  of  the 
bond.  The  Subordinate  Judge  gave  the  plaintiff  a  decree,  but  misunder- 
stood the  provision  as  to  compound  interest.  He  disallowed  the  claim 
for  interest  or  damages  post  diem.  The  plaintiff  has  brought  this  appeal. 
It  appears  to  us  quite  plain  that  .the  meaning  of  this  contract  is  that 
whenever  in  any  year  default  was  made  in  the  payment  of  the  interest, 
the  interest  due  for  that  year  should  be  added  to  the  principal,  and  that 
after  the  first  default  the  interest  payable  should  be  at  Be.  1-8  per  cent, 
per  mensem,  and  not  at  the  rate  of  Re.  1-2  per  cent,  par  mensem.  In 
other  words,  the  contract  provided  that  during  the  contract  period  there 
should  be  rests,  and  the  unpaid  interest  should  be  added  to  the  principal, 
and  that  in  case  of  default  of  payment  of  interest  during  the  contract 
period,  the  rate  of  interest  should  be  increased.  No  interest  was  paid 
during  the  contract  period.  The  decree  below  must  be  varied  by  adding 
Rs.  440-12  to  the  sum  decreed  in  respect  of  interest  unpaid  during  the 
currency  of  the  contract,  and  interest  at  the  increased  rate  to  the  4th 
January,  1881. 

[419]  Pandit  Ajudhia  Nath,  for  the  appellant,  contended  on  the  other 
branch  of  the  case,  that  impliedly  the  parties  contracted  that  interest 
should  be  payable  post  diem,  and  if  we  do  not  so  read  the  deed,  then  that 
damages  should  be  allowed  in  lieu  of  interest,  that  in  such  case  the  damages 
are  a  charge  on  the  estate,  and  art.  116  of  sob.  ii  of  the  Limitation  Act 
would  not  apply,  and  in  any  event  that  his  client  was  entitled  to  damages 
for  the  six  years  immediately  preceding  the  commencement  of  this  action. 
In  support  of  his  contention  that  interest  was  payable  after  due  date,  he 
referred  to  the  case  of  Chhab  Nath  v.  Kamta  Prasad  (1).  That  case  and  the 
case  of  Baldeo  Panday  v.  Gokal  Rai  (2)  were  considered  by  us  in  a  judgment 
which  we  delivered  on  March  7th,  1889,  in  the  case  of  Narain  Lai  v. 
Chajmal  Das.  We  do  not  think  it  necessary  to  repeat  what  we  said  in 
that  case  as  to  those  authorities.  We  adhere  to  the  views  there  expressed 

(1)  7  A.  333.  (I)  1  A.  603. 
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1889       on  that  subject.     It  is  plain  that  there  was  here  no  express  agreement  that 
JUNE  11.     interest  should  be  paid  post  diem.     It  is  not  contended  that  there  was  any 
such  express  agreement,  and  it  is  equally  plain  to  us  that  there  is  nothing 
APPEL-     in  the  contract  from  which  we  can  or  ought  to  imply  that  the  parties 
LATE      intended  that  interest  post,  diem  should  be  payable.     For  our  part  we  do 
CIVIL.      n°fc  see    wby  a  contract   to  pay   interest  post  diem  on  a  ruorbgage  ought  to 
be  implied  by  a  Court  in  India  when  the  parties  to  the  written  contract 
11  A.  116=  have  not  expressed  any  such  intention  in  the  contract  which  they  executed. 
9  A.W.N.     This  is  particularly  the  case  when  we  find,  as  here,  that   they  did  provide 
(1889)  165.   jn  very  clear  terms  for   the  payment  of   interest  and    compound   interest 
during  the  term  of  the  mortgage.     It  would  have  been  easy  by  the  use  of 
a  few  apt  words  inserted  Jn  the  written  contract  for  the  parties  jto  have 
expressed  a  covenant    that  interest  should   be  payable  post  diem,  if   such 
they  had  intended  the    contract  to  be.     In  our  opinion  there '  was  here 
no  implied    contract   to   pay    interest  post  diem.     As  to    the  limitation 
which  applies    in  cases  of   this  kind    where  damages  ars  sought  for  the 
breach  of  a  contract   to  pay  the  principal    on  the  due  date,  we  considered 
that   matter  at   some  length  in   the  case  of  -Mansab  Ali  v.    [420]  Gulab 
Chand  (1),   and    we  would  not  again  consider  the  question  if    it    had  not 
been  for  the  vigour  with  which  the   Hon.  Pandit  Ajuahia  Nath  contended 
that  in  that  judgment  we    were  mistaken  as  to  the  law.     A  Full  Bench  of 
this  Court  in  Husain  Ali  Khan  v.  Hafiz  Ali  Khan  (2)  as  we  think  rightly, 
applied  art.  116  of  sch.  ii  of  the  Limitation  Act  (XV  of  1877)  to  a  suit  on 
a  registered  bond    for  the    payment  of  money.     Now  if  interest  as  such  is 
not  payable  after  the  due  date  of  a  mortgage  either  by  express  or  implied 
agreement,  the  mortgagee  can  only  seek  compensation  for  the  non-payment 
of  the  principal  on  the  due  date  by  claiming  damages  for  the  breach  of  the 
contract.     It  may  be  said  that  those  damages  are  given  in  lieu  of  interest. 
Call  such  damages  by  any  name  one  likes,  they  are  damages  for  a  breach  of 
contract,  and  not  interest  payable  in  performance  of  a  contract,  and  unless 
there  is  something  to  make  art.  116  of  sch.  ii  of  the  Limitation  Act  inapplica- 
ble, such  damages  cannot  be  awarded  or  given  by  the  Court  unless  the  suit 
in  which  they  are  claimed  is  brought  within  six  years  from  the  time  when  the 
contract,  for  the  breach  of  which  the  damages  may  be  awarded,  was  broken. 
The  contention  of  the  Pandit  Ajudhia  Nath  leads  one  to  ask  oneself,  whether 
there  is  some  magic  about  damages  for  the  non-performance  by  a   mort- 
gagor of  his  contract  to  pay  on!  the  due  date,  which  takes  the  damages  which 
may  be   awarded    for  a  breach  of    that  contract  out    of    the    ordinary 
category  of  damages,  and  out  of   the  purview  of  art.  116  of    sch.  ii  of  the 
Limitation   Act.     It   is  not  easy  to  understand  the  Pandit's  contention. 
It  is  that  damages  for  a  breach  by  a  mortgagor  to  pay  on  the   due  date, 
are,  from  the  date  when  the  contract  is  broken  or  even  before  they  have 
been   ascertained  or   decreed,  a  charge  upon  the  property  hypothecated, 
and  being  such  a  charge,   art.  116  does  not   apply   to  them.     It  is  not 
necessary  here  to  consider  whether  if  a  Court  in  a  suit  on  a  hypothecated 
bond  did  decree  for  damages  for  such  a  breach  in  a  case  in  which  such 
damages  could   be  decreed,    the  damages  so  decreed   would  or  would  not 
thereby  become  a  charge  on  the   property  hypothecated,  or  whether  if 
damages  so  decreed  became  a  charge  upon  the  hypothecated  property  the 
charge  so  created  would  or  would  not  take  [421]  priority  over  a  second 
mortgage  subsequent  in  date  to  that  for  the  breach  of  which  the  damages 
were  decreed,  but  prior  in  date  to  the  commencement  of  the  suit  in  which 


(1)10  A.  85. 


(2)  3  A.  600. 


696 


Yl]  BHAGWANT   SINGH   V.   DARYAO    SINGH  11   All.  422 

such  damages  were  claimed,  or  upon  what  principle  such  priority  could       1889 
or  could  not  be  decreed,  or  whether  a  Court  could  or  could  not  declare  such    JUNE  11. 
damages  to  be  a  charge  upon  the  hypothecated  property.     Unless  in  some 
way  the  damages  which,  during  the  six  years  (to  take  this  case)  following     APPEL- 
September  24th,   1881,  were  uncertained  and  undecreed,   and  in   respect       LATE 
of  which  no  claim  had  been  made  within  those  six  years,  could  in  some      QlVlL 

way  by  relation  back  from  a  decree  passed  in  a  suit  commenced  after   the        ' 

period  of  limitation  had  expired,  be  held  to  be  a  charge  upon  the  land  from  11  A.  416  = 
the  date  of  breach,  we  fail  to  see  how  we,  by  our  decree  on  the  llth  June,    9  A.W.N. 
1889,  could  create  a  charge  on  this  hypothecated  property  in  respect  of    (1889)  169. 
damages,  the  right  to  sue  for  which  had,  by  reason  of  the  Indian  Limita- 
tion Act,  determined  prior  to  the  commencement  of  this  suit.     That  is 
what  it  appears  to  us  we  are  asked  to  do  here.     Tde  learned  Pandit  has 
cited  several  authorities  to  us  in  the  course  of  his  argument.     He  has 
referred  us   to  Fisher  on  Mortgages  (14th  ed.)  paragraphs   1484,  1485, 
1487,  1488.     We  see  nothing  in  any  of  those  paragraphs  to  support  his 
contention.     The  first  case  to  which  he  referred  us  was  Price  v.  The  Great 
Western  Railway  Co.  (1).     All  that  is  to  be  said  about  that  case  is  that 
the  learned  Barons  of  the  Exchequer  were  of  opinion  that  the  document  in 
question  there  showed  that  the  parties  intended  that  the  interest;  claimed 
should  be  paid.     That  was  the  inference  they  drew  from  the  document. 
The  next  case  was    the  case  of  Morgan  v.  Jones  (2),  and  there   the  Chief 
Baron,  and   apparently   the  other  Barons  of   the  Exchequer,    considered 
that  the  agreement  in  the  document  to  pay  the  interest  was  evidence  to 
go  to  the  jury  that  interest  was  to  be  payable  post  diem.     We  were  then 
referred  to  the  case  of  Gordillo  v.  Weguelin  (3).     That  case  turned  appa- 
rently more  on   the   facts    and    dealings   between  the   parties    than  on 
anything  else.     The  next  case  was  a   case    in  re   Kerr's  Policy  (4)   in 
which,   James,  V.  C.,  held    that    the    deposit    of    title-deeds    to    secure 
[422]  a  loan  is  to  be  considered  as  an    agreement  to  execute  a    mortgage 
of  the  property  comprised  in  the  deeds   with  interest ;  i.  e.t  he  inferred 
from  the  deposit  of  the  title-deeds  a  contract  to  execute  a   mortgage  under 
which  the  parties  would  contract  to  pay  interest.     Here  the   parties    have 
not  contracted    to  pay  interest,  although   they  have  executed  a   mortgage. 
The  next  case  was  Lippard  v.  Bicketts  (5).     In  that   case  Vice-Chancel- 
lor Bacon    said,  referring    to    the    case    in  L.K..8    Eq.,    p.    331  : — "In 
the  case  of  Kerr's   Policy,    the   Court    seems    to  have  proceeded  on    the 
theory    that  a  debt   secured    by    an    equitable    mortgage    will,     unless 
something  is    said  or  may  be  implied  to  the  contrary,  carry  interest    ; 
and  it  seems  to  follow  that  when  the  Court  has  once  decided  that  there 
is  a  charge,  the  sum  charged  must  bear  interest  "  (p.    294).     The  Pandit 
also  referred  to  a  case  in  the  House  of  Lords — Cook  v.  Fowler  (6).      That 
case  we  have  already  commented  upon  in  the  case  of  MansabAli  v.  Gulab 
Chand  (7).     The  next  case  relied  upon  by  the   Pandit   was    Bishen   Dial 
v.  Udit  Narain   (8).     The    hypothecation    bond  in  that  case  was  some- 
what   similar  to  that  in    the    present,  and  there    Mr.  Justice   Straight 
and    Mr.    Justice   Mahmood  held   that     the  plaintiff's    remedy  for    the 
non-payment  of  the  bond   on  the  due  date  was  a  suit  for  damages,   and 
as  that  part  of  the  case  had  not  been  dealt  with  by  the  Court  below  they 
remanded    issues    on    the   subject    of    damages.     No    one    appears   to 
have  suggested  to  them  that  the  damages  which  were  being  claimed  were 

(1)  1C  L.J.  Exch.  87         (2)  22  L.J.  Exoh.  232,  (3)  L.B.  5  Ch.  D,  287. 

(4)  L.R.  8  Eq.  331.  (5)  L.B.  14  Eq.  291.  (6)  L.B.  7  E.  and :I.  27 

(7)  10  A.  85.  (8)  8  A.  486. 
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1889        apparently  barred  by  limitation.     On  the  remand  no  question   was   raised 
JUNE  11.     as  to  limitation,   and  the  parties  left   it  to  the  discretion   of  the  District 

Judge  to  say  what  damages  should  be    allowed.     On   the   return  to  the 

APPEL-     remand  a  decree  was  passed  on  that  basis  in  the  appeal  by  the  consent  of 
LATE       counsel.     Consequently  on  this  particular  point  that  case  is  not  an  a$itho- 
ClVlL.      r^y  against  the  view  which  we  hold.     Many  of  the  oases  whteh    have  beep 
cited  were  decided  by   the   Judges  on  the  construction  which  was  put  in 
11  A.  416=  each  case   on  the   particular  document   in   the  case.     We  can   only  say, 
9  A.W.N.    as  we  have  more  than  once  pointed  out,  tbfat  there  is  considerable   danger 
(1889)  165    in   deciding   one  case  by  the   construction  put  in  another  suit  on  another 
[423]  and  a  different  bond.     This  was  a  danger   forcibly   pointed  out  by 
Sir  George  Jessel,  late  Master  of  the  Rolls  in  England  (1).     In   our   judg- 
ment to  which  we  have  already  referred,  we  have    explained    as    well    as 
we  could  that  in  a  case  like  this  there  is  one  breach  of  the  contract,  name- 
ly, the  non-payment  on  the  day  agreed  upon,  and  that  there  is  no  question 
of  continuing  or  successive  breaches.     That  was  a  breach  once  and  for  all. 
The  decree  will  be  varied  by  increasing  the  sum  of  Rs.  2,156  by  Rs.  440-12 
giving  a  total  decree  for  Rs.  2,596-12.     The  appellant  will    have    propor- 
tionate costs,  so  far  as  he  has    suceeded,  and  will  have  to  pay  costs  so  far 
as  he  has   failed. 

Decree  modified. 


11  A.  423. 
APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice   Straight,  and  Mr. 

Justice  Mahmood. 


ASHFAQ  AHMAD  AND  OTHERS  (Plaintiffs)  v.  WAZIR  ALI  AND  OTHERS 
(Defendants).*     [18th    January,    1889.] 

Mortgage — Redemption  by  co-mortgagor — Suit  by  other  mortgagors  against  redeeming 
mortgagor  for  redemption  of  their  shares— Limitation— Act  XV  of  1877  (Limitation 
Act},  sch.  ii,  Nos.  144,  148. 

In  1828  one  of  several  oo-mortgagors  redeemed  an  usufructuary  mortgage 
executed  in  1822  and  obtained  possession.  The  other  mortgagors  brought  a  suit 
against  the  heir  of  the  redeeming  mortgagor  in  1816,  for  redemption  of  their 
shares  in  the  mortgaged  property. 

Held  that  the  limitation  applicable  to  the  suit  was  that  provided  by  art,  148, 
sob.  ii,  of  the  Limitation  Act  (XV  of  1877)  ;  that  time  ran  not  from  the  date  of 
the  redemption  in  1828,  but  from  the  time  when  it  would  have  run  against  the 
original  mortgagee  if  he  had  been  a  defendant,  i.e.,  the  date  of  the  original 
mortgage  of  1822  ;  [424]  and  that  the  suit  was  therefore  barred  by  limitation. 

*  Second  Axpeal  No.  403  of  1887  from  a  decree  of  T.  Banson,  Esq.,  District  Judge 
of  Sabaranpur,  dated  the  4th  December,  1886,  reversing  a  decree  of  Shah  Amjud-ullah, 
Munsif  of  Deoband,  dated  the  23rd  June,  1886. 

(1)  The  judgments  of  Sir  George  Jessel,  M.R.,  above  referred  to,  regarding  the 
danger  of  construing  a  document  with  reference  to  previous  decisions  construing  other 
documents,  are  probably  Aspden  v.  Seddon  (L.R.  10  Ch.  A.  394  ;  44,  L.  J.  Ch.  363), 
and  Southwell  v.  Bowditch  (L.B.I.C.P.D.,  377;  45,  L.J.C.P.  630)  See  also  Robinson 
v.  Evans  (43,  L.J.  Com,  Law.  83).  Athill  v.  Jthill  (L.R.,  16  Ch.  D.,  at  p.  223,  par 
Jessel,  M.R.  and  in  re  Tavqueray  Willaume  and  London  (L.R.,  20  Ch.  D  ,  at  p.  481,  per 
Brett,  L.J.).  A  similar  principle  has  been  laid  down  regarding  the  danger  of  deciding 
questions  of  face  with  reference  to  previous  decisions  upon  other  questions  of  fact :  see 
Ecclesiastical  Commissioners  of  England  v.King  (L.R.  14  Ch.  D.,  at  p.  225.  per  Brett, 
L.J.)  and  Queen- Empress  v.  Gofjardhan  (I. L.R.  9  All.  at  pp.  555,  556,  per  Edge,  C.J.) 
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Umr-un-nissa  v.   Muhammad   Tar  Khan  (1)   explained.     Nura  Bibi  v.  Jagat 
Narain  (2i  and  Bam  Singh  v.  Baldeo  Singh  (3)  referred  to. 

[Digs.,  3  Bom.  L.R.  685   (689)  ;  R.,  U.B.R.   (18B2—  1896)  Civil  502  ;  61  P.L.K.  1904  ; 
32  P.R.  1905  =  39  P.L.R.  1905.] 


THE  facts   of  this  case   are   folly   stated   in   the  following  order  of       LATE 
reference  :—  CIVIL. 

MAHMOOD  J.  —  In  order  to  explain  the  facts  which   are  necessary  to 
be    borne  in    mind    in  considering  the  question  of  law  raised  in  this  case,    **  *  *2' 
the  following  genealogical  table  may  be  stated  :  — 


Ahmad  Ali. 
I 


1 

Musammat 

Musammat 

Musammat 

Musammat 

Khwaji, 
daughter. 

Haliman, 

daughter. 
I 

Sharfan, 
daughter. 

Rahiman, 
daughter. 

Khwaj  Bakhsh, 
husband. 

Mushtak  Ahmad, 
son. 

The  suit  relates  to  four  properties  all  of  which  are  stated  to  have 
belonged  to  Ahmad  Ali,  the  common  ancestor  of  the  parties  ;  and  it  is 
further  stated  in*  the  plaint  that  he  mortgaged  the  properties  separately 
under  the  following  deeds  : — 

(1)  Property  No.  I,  under  a  deed  executed  on  2nd  Jamadi-ul-awal, 

1236  Hijri,  corresponding  with  6th  January,  1821. 

(2)  Property  No.  II,   under  a  deed  executed   on  4th  Eamazan,  1238 

Hijri,  corresponding  with  16th  June,  1823. 

(3)  Property  No.  Ill,  under  a  deed  executed  on  14th  Shawal,  1237 

Hijri,  corresponding  with  5th  July,  1822. 

(4)  Property   No,   IV,   under  a  deed  executed  on  7th  Shawal,  1230 

Hijri,  corresponding  with  12th  September,  1815. 

It  is  stated  in  the  plaint  that  these  various  properties  were  mortgaged 
to  different  mortgagees,  but  that  all  such  mortgages  were  usufructuary,  and 
the  various  mortgagees  were  duly  placed  in  possession. 

Ahmad  Ali  died  some  time  in  1825,  leaving  bis  four  daughters  as 
his  heirs,  and  these  also  subsequently  died.  It  is  then  alleged  [425]  that 
Khwaj  Bakhsh,  the  husband  of  Musammat  Khwaji,  and  as  such  having 
inheritance  in  her  share,  redeemed  the  whole  of  the  aforesaid  mortgages  in 
the  following  manner : — 

(1)  Property  No.       I  redeemed  in  1837. 

(2)  „         No.      II         „          „  1837. 

(3)  „        No.    Ill        „          „  1828. 

(4)  „        No.    IV        „          „  1861. 

and  obtained  possession  of  the  entire  rights  in  these  mortgaged  properties. 

The  plaintiffs  are  the  heirs  and  descendants  of  Musammat  Haliman 
through  her  son  Mushtak  Ahmad,  and  they  assert  that  they  are  entitled 
to  her  one-fourth  share  in  all  the-four  properties  above-mentioned.  The 
present  suit  was  instituted  against  the  defendants  who  are  the  descendants 
of  the  other  three  daughters  of  Ahmad  Ali,  the  principal  of  whom  are  in 
possession  under  the  redemption  of  the  mortgages  by  Khawaj  Bakhsh  as 
above  mentioned. 

The  object  of  the  suit  was  to  recover  possession  of  the  one-fourth 
share  which  the  plaintiffs  claim  by  inheritance  from  Musammat  Haliman 

(1)  3  A.  24.  (2)  8  A.  295.  (3)  5  A.W.N.  (1885)  300. 
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1888        and  also  for  recovery  of  mesne  profits,  upon  the  allegation  that  the  mort- 

JAN.  18.     gages    having    been   executed   anterior  to  the  repeal  of  the  usury  laws  by 

Act  XXVIII  of  1855,  the  mortgage-money  due  on    the  four    above  men- 

APPEL-     tioned  mortgages  had  been  liquidated  from   the  usufruct  of  the  mortgaged 

LATE       property,  leaving  a  balance  of  mesne  profits  in  favour  of  the  plaintiffs. 

CIVIL.  ^be  suib  was  resisted  by  a  total  denial  of  the  plaintiffs'  allegations  as 

to  the  mortgages  and  their  redemption    by  Khwaj  Bakhsb,  and  upon  this 

11  A.  423.     allegation  the  defendants  further  pleaded  that  their  possession,  derived  by 

inheritance  from  Khwaj  Bakhsh,   had  all  along  been  adverse,  and  that  the 

suit  was  barred  by  twelve  years'  limitation,    and  even  by  the  sixty  years' 

limitation   provided   for   redemption,  because    more  than   60  years   had 

elapsed    since    the  alleged  mortgages  by  Ahmad  Ali,  the  suit  not  having 

been  instituted  till  the  5th  of  February,  1886. 

[426]  The  Court  of  first  instance  decreed  the  claim  in  respect  of 
property  No.  Ill,  to  which  the  mortgage  of  14th  Shawal,  1237  Hijri  (5th 
July,  1822),  related,  and  to  that  extent  decreed  the  claim,  together  with 
mesne  profits,  and  dismissed  the  rest  of  the  suit,  holding  that  the  other 
three  mortgages  were  not  proved  by  the  plaintiffs. 

From  the  first  Court's  decree  the  defendants  appealed  to  the  lower 
appellate  Court,  and  the  plaintiffs  preferred  objections  under  s.  561  of  the 
Criminal  Procedure  Code  in  respect  of  so  much  of  the  claim  as  had  been 
dismissed  by  the  first  Court.  The  learned  Judge  of  the  lower  appellate 
Court  bad  therefore  before  him  the  entire  suit,  that  is  to  say  questions 
relating  to  all  the  four  mortgages  above  mentioned.  He  has,  however,  not 
gone  into  the  merits  of  the  whole  case,  and  has  dismissed  the  whole  suit 
by  decreeing  the  defendants'  appeal  before  him  and  dismissing  the  cross 
objections  of  the  plaintiffs. 

The  ground  upon  which  the  learned  Judge  has  dismissed  the  whole 
suit  is  limitation,  and  in  doing  so  he  has  dealt  especially  with  the  mortgaga 
of  5fch  July,  1822,  relating  to  property  No.  Ill,  which  had  been  found  to 
have  been  redeemed  by  Kbwaj  Bakhsh  in  1828  from  the  original  mort- 
gagee. 

The  learned  Judge  has  held  that :  "  The  respondents  mortgagors 
(plaintiffs)  cannot  claim  that  the  transaction  of  1828  was  a  mortgage  on 
their  part,  inasmuch  as  they  were  in  no  way  parties  to  the  transaction  ; 
that  they  can  only  claim  a  right  to  redeem  on  the  theory  that  defendant 
appellant  is  the  representative  of  the  original  mortgagee  against  whom 
the  right  to  sue  began  to  run  from  1822 ;  that  accordingly  the  suit  is 
barred  by  art.  148  of  the  Limitation  Act ;  and  that  any  other  theory 
involves  this,  that  defendant  appellant  in  redeeming  respondents'  (plain- 
tiffs') share  of  the  esfate  in  1828  was  acting  adversely  to  their  proprietary 
rights,  and  in  that  case  the  suit  would  be  barred  by  art.  144." 

It  was  upon  these  grounds  that  the  learned  Judge  dismissed  the  suit 
in  respect  of  the  mortgage  of  5th  July,  1822,  and  it  was  upon  the  same 
ground  that  he  disallowed  the  plaintiffs'  cross-objections  relating  to  the 
other  mortgages — all  of  which  are  older  than  60  years. 

[427]  The  second  appeal  has  been  preferred  from  the  whole  decree, 
but  Mr.  Abdul  Majid  on  behalf  of  the  appellants,  and  Mr.  Sundar  Lai  on 
behalf  of  the  respondents,  have  addressed  their  arguments  as  to  limitation 
with  special  reference  to  the  mortgage  of  5th  July,  1822. 

The  effect  of  Mr.  Abdul  Majid's  argument  is  that  inasmuch  as  a 
mortgage  is  indivisible,  and  a  co-mortgagor  cannot  redeem  his  own  share, 
except  by  redeeming  the  whole  mortgaged  property,  including  the  shares 
of  his  co-mortgagors,  Khwaj  Bakhsh's  action  in  redeeming  the  entire 
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mortgage  of  5th  July,  1822,  amounted  to  a  mortgage  in  his  favour  so  far       1889 
as  the  plaintiff's  share  was  concerned  ;  that  pince  such  redemption  did  noc      JAN.  18J 
take  place  till  1828,  the  period  of  60  years'  limitation  under  art.  148  of  the 
Limitation  Act  (XV  of  1877)  applies  to  the  case,  and  that  period  must  be     APPET> 
calculated  not  from  the  date  of    the   original  mortgage  of  5th  July,  1822,       LATE 
but  from  1828  when  Khwaj  Bakhsh,     by    redeeming  the  whole  property, 
obtained  possession  of  the  plaintiffs'  share  therein.     Upon  these  steps  of 
reasoning  the  learned  counsel    argues    that    the    suit  was  not  barred  by  H  *• 
limitation.     Further,  he  argues  that  if    art.  148   of  the  Limitation  Act  is 
not  applicable  to  the  case,  then  this    suit  not  being   regarded   a  suit  for 
redemption,  must  be  taken  to  be  a   suit  for    possession  of  immoveable 
property  within  the  meaning  of  art.  144  of  the  Act,  and  even  in  this  event 
the  suit    would    not     be  barred  by  limitation,  because  the  defendants' 
possession    having    initiated  in  the   redemption  of  1828    could   not  be 
regarded  as  adverse  in  respect  of  the  plaintiffs'    share,  which  could  not 
have  come  into  their  possession,  but  for  the  redemption  of  1828,  which 
redemption,  far  from  repudiating  the  plaintiffs'  title,  must  have  proceeded 
upon  a  recognition  of  the  plaintiffs'  title. 

Similarly  Mr.  Sundar  Lai  has  addressed  an  alternative  argument  to 
me.  The  learned  Pleader  argues  as  the  first  alternative,  that  art.  148  of 
the  Limitation  Act  applies  to  the  case,  but  then  the  limitation  must  be 
counted  from  5th  July,  1822,  when  the  'original  mortgage  was  made,  and 
the  suit  would  thus  be  barred  by  limitation,  for  the  last  column  of  that 
art.  gives  no  indication  of  any  starting  point  other  than  that  which  would 
be  applicable  to  suits  against  the  mortgagee  under  the  terms  of  the  mort- 
gage itself.  As  [428]  the  other  alternative  the  learned  Pleader  contends 
that  art.  148  has  no  application  to  the  case,  and  that  the  suit  falls  under 
art.  144,  and  as  such  is  governed  by  12  years'  limitation  calculated  from 
the  time  when  the  defendants'  possession  became  adverse  to  the  plaintiffs, 
which  in  this  case  must  be  taken  to  have  commenced  at  the  redemption 
of  1828,  and  if  not,  the  case  cannot  be  decided  without  a  clear  finding  as 
to  when  the  defendants'  possession  became  adverse  to  the  plaintiffs. 

A  third  and  a  minor  argument  was  also  addressed  to  me  by  Mr. 
Sundar  Lai  on  behalf  of  the  respondents,  namely,  that  the  lower  appel- 
late Court  has  not  clearly  found  that  the  plaintiffs  have  any  such  rights 
as  would  entitle  them  to  the  status  of  co-mortgagors  of  the  mortgage  of 
5th  July,  1822.  I  will  not  dispose  of  this  contention  before  deciding  the 
question  of  limitation  raised  by  the  arguments  of  the  parties. 

That  question  depends  upon  the  determination  of  the  following 
points :  — 

(1)  Is  this  suit  governed  by  art.  148  or  art.  144    of  the  Limitation 
Act? 

(2)  If  by  art.  148.  is  the  starting  point   of   the    period  of  limitation, 
the  date  of  the  mortgage  of  1822  or  the  date  of  the  redemption  of  1828  ? 

(3)  If  art.  144  applies,  is  the  defendants'  possession  acquired  under 
the  redemption  of  1828  to  be  taken  as  adverse  to  the   plaintiffs  from  that 
date  ? 

In  order  to  dispose  of  these  questions,  it  is  necessary  to  premise  that  I 
take  it  to  be  a  well-settled  rule  of  law  that  when  the  equity  of  redemption 
vests  in  more  than  one  mortgagor,  any  one  of  them  can  redeem  the  whole 
property  on  payment  of  the  full  mortgage  debt ;  that  the  mortgagor  who 
so  redeems  the  entire  prooerty  obtains  possessions  thereof  subject  to  the 
right  of  his  co-mortgagors  to  recover  their  shares  from  him  on  paying  their 
proportion  of  the  mortgage  debt  and  of  the  expenses  incurred  in  redemption 
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by  the  co-pharer  who  has  redeemed  the  original  morbgage.  This  was  a  well 
recog-[429]nized  rule  of  law  before  the  passing  of  fche  Transfer  of  Property 
Act  (IV  of  1882),  and  it  has  been  recognized  by  that  enactment  in  s.  95 
which  also  recognizes  another  well-known  rule  of  law  that  the  mortgagor 
who  thus  redeems  the  share  of  his  co-mortgagors  has  a  charge  upon  their 
shares  for  the  proportionate  amount  which  he  has  paid  on  behalf  of  his 
co-mortgagors.  There  are  many  old  cases  cited  in  the  7th  edition  of 
Macpherson's  Law  of  Mortgage,  pp.  342,  and  343,  and  to  those  may  be 
added  the  case  of  Asansab  Ravuthan  v.  Vamana  Rau  (l). 

Ifc  was  upon  the  same  principle  that  my  brethren  Straight  and  Tyrrell, 
in  the  case  of  Nura  Bibi  v.  Jagat  Narain  (2),  held  that  a  co-mortgagor 
who  obtains  possession  by  redeeming  the  whole  mortgage  assumes  the 
position  of  mortgagee,  and  that  the  other  co-mortgagors  could  sue  to  redeem 
their  shares  and  *hat  such  suit  would  be  governed  by  art.  148  of  the 
Limitation  Act  (XV  of  1877).  That  case  is  undoubtedly  an  authority  in 
favour  of  Mr.  Abdul  Majid's  contention  PO  far  as  that  contention  seeks 
to  apply  art.  148  to  the  present  suit.  But  as  pointed  out  by  Pandit 
Sundar  Lai,  the  case  before  my  learned  brethren  was  one  in  which  the 
original  mortgage  redeemed  by  the  defendants  was  not  proved  to  be  older 
than  60  years,  and  they  therefore  did  not  decide  the  question  as  to  the 
period  from  which  the  starting  noint  of  the  limitation  of  60  years  was  to 
be  calculated.  Thev  said  : — "Such  a  suit  naturally  falls  within  the 
definition  of  art.  148  of  Act  XV  of  1877  ;  and  we  fail  to  appreciate  how 
it  is  possible  for  one  of  two  mortgagors  redeeming  the  whole  mortgaged 
property  behind  the  back  of  the  other,  to  change  the  position  of  that  other 
to  something  less  than  that  of  a  mortgagor,  or  to  abridge  the  period  of 
limitation  within  which  he  ought  to  come  in  to  redeem. 

Relying  upon  this  passage,  Mr.  Sundar  Lai  argues  that  the  essential 
part  and  the  turning  point  of  the  ratio  decidendi  of  that  ruling  was  the 
circumstance  that  the  plaintiff  had  sued  within  60  years  of  the  original 
mortgage,  which  had  baen  redeemed  bv  the  defendant,  and  that  in  this 
view  the  ruling  supports  the  case  of  the  [430]  respondents  rather  than  that 
of  the  appellants.  I  think  this  contention  is  sound,  and  that  the  ruling 
just  mentioned  is  not  on  all  fours  with  the  present  case,  because  in  that 
case  the  exact  question  now  before  me  did  not  and  could  not  arise,  viz., 
whether  in  cases  where  the  original  mortgage  is  older  fchan  60  years,  and 
could  not  be  redeemed  under  art.  148  by  the  plaintiff  mortgagor,  if  no 
intermediate  redemption  had  been  made  by  the  co-mortgagor  defendant ; 
the  date  of  such  redemption  furnishes  a  fresh  starting  point  of  a  60  years' 
period  of  limitation  under  art.  148. 

Again,  as  far  as  the  argument  of  the  parties  with  reference  to  the 
applicability  of  art.  144  of  the  Limitation  Act  is  concerned,  reference  has 
been  made  to  a  Full  Bench  ruling  of  this  Court  in  Umr-un-nissa  v.  Mii- 
hammad  Yar  Khan  (3),  which  would  go  to  show  that  when  a  co-mortgagor 
obtains  possession  by  redeeming  the  whole  mortgage,  his  possession  from 
the  date  of  such  redemption  becomes  adverse  to  the  other  co-mortgagors, 
and  that  their  suit  to  recover  possession  of  their  shares  would  be  governed 
by  the  12  years'  limitation  prescribed  by  art.  144  of  the  Limitation  Act. 
The  ruling  is  no  doubt  a  binding  authority  upon  me  sitting  here  as  a  single 
Judge,  but  as  pointed  out  by  my  brethren  Straight  and  Tyrrell,  "  the  appli- 
cability of  art.  148  to  the  facts  of  that  case  was  never  raised  or  considered, 
the  arguments  and  ratio  decidendi  being  confined  to  the  question  of 


(1)  2  M.  323. 


(2)  8  A.  295. 

702 


(3)  3  A.  24. 


VI] 


ASHFAQ   AHMAD  V.  WAZIR  ALI 


11  All.  432 


1889 
JAN.  is. 

APPEL- 
LATE 
CIVIL. 


whether,  assuming  art.  144  to  supply  the  limitation,  there  had  been 
adverse  possession  on  the  part  of  the  defendants  which  would  defeat  the 
plaintiff's  suit ;"  and  it  was,  indeed,  upon  this  ground  that  those  learned 
Judges  felt  themselves  at  liberty  to  apply  the  60  years'  limitation  pres- 
cribed by  art.  148  and  not  the  12  years'  limitation  under  art.  144,  to  a 
case  in  which  the  defendants  co-mortgagors  of  the  plaintiff  had  redeemed 
the  whole  mortgage  21  years  before  suit  and  had  since  been  in  possession. 

Mr.  Abdul  Majid  in  supporting  his  contention  that  the  redemption  of    11  A.  423 
8  must  be  taken  to  amount  to  a  fresh  mortgage  and  aa  such  furnishing 
a  new  starting  point    of  60    years'   limioation  under    [431]     art.      148 
relies  upon  the  diotum  of  Petheram,  0.  J.,  in  Earn  Singh  v.  Baldeo  Singh 
(1)  where  the  learned  Chief  Justice  observed  :- — 

"  Art.  148  is,  in  my  opinion,  intended  to  apply  to  any  person  in 
possession  of  immoveable  property  which  he  is  entitled  to  hold  so  long  as 
an  amount  due  to  him,  for  which  that  property  is  charged,  remains  unpaid. 
The  debtor,  on  payment,  is  entitled  to  possession ;  and  this  is  in  effect  a 
redemption  of  the  land  or  share  in  the  land,  the  relation  of  mortgagor  and 
mortgagee,  in  fact,  as  described  in  art.  148.  Therefore  I  am  of  opinion 
the  relation  of  mortgagor  and  mortgagee,  as  described  in  art.  148,  did  exist, 
and  that  the  60  years'  limitation  applies.  I  think  also  that  the  right  to 
redeem  must  be  reckoned  from  the  year  1821  as  the  relationship  was  then 
created.  " 

The  report  of  the  case  in  which  these  observations  were  made  shows 
that  all  that  had  occurred  in  1321  was  a  decree  which  the  co-sharers  of 
a  village  had  obtained  against  the  purchaser  at  a  sale  for  arrears  of  Govern- 
ment revenue,  which  decree,  setting  aside  the  sale,  directed  that  the  co- 
sharers  should  obtain  possession  on  payment  of  a  certain  sum  to  the 
purchaser ;  and  subsequently  one  of  such  co-sharers  paid  off  the  whole 
decretal  amount  and  obtained  possession.  Mr.  Abdul  Majid  argues  that 
if  the  decree  of  1821  could  establish  the  relation  of  mortgagor  and  mort- 
gagee in  that  case,  a  fortiori,  in  this  case  the  relation  of  mortgagor 
and  mortgagee  was  established  between  the  parties  to  this  litigation  when 
the  redemption  of  1828  was  made,  and  that  therefore  that  time  must  be 
regarded  as  the  starting  point  of  60  years'  limitation  in  this  case  under  art. 
148  of  the  limitation  Act.  Again,  the  learned  Counsel,  so  far  as  his 
argument  relates  to  the  applicability  of  art.  145,  calls  my  attention  to  a 
ruling  of  Mr.  Justice  Oldfield  in  Karimdad  Khan  v.  Faizan  Bibi  (2)  where 
the  learned  Judge  held  that  in  oases  of  one  co-mortgagor  obtaining  posses- 
sion by  redemption  of  the  whole  mortgaged  property,  such  possession  could 
not,  ipso  fatco,  be  taken  to  be  adverse  to  the  other  co-mortgagors,  and  that 
the  suit  would  not  be  barred  even  though  redemption  had  taken  place  more 
than  [432]  12  years  before  suit.  I  delivered  no  separate  judgment  in  that 
case,  and  concurred  in  the  order  which  that  learned  Judge  made,  but  the 
report  does  not  show,  and  I  do  not  remember  that  our  attention  had  been 
called  to  the  Full  Bench  ruling  of  this  Court  in  Umr-un-nissa  v.  Muham- 
mad lar  Khan  (3),  which  as  I  now  read  it  seems  to  me  to  be  somewhat 
irreconcileable  with  the  ratio  upon  which  the  judgment  in  the  case  before 
Oldfield,  J.  and  myself  just  cited  proceeded. 

In  this  state  of  the  case-law, and  in  view  of  intrinsic  difficulties  which 
have  arisen  in  this  case,  I  should  ordinarily  have  regarded  it  as  my  duty 
to  refer  the  case  to  a  bench  consisting  of  more  than  one  Judge,  by  availing 
myself  of  the  statutory  provision  to  that  effect  which  the  rules  of  this 
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1889       Court,  dated  the  llth  June,  1887,  contain.     But  this  Court,  as  I  have  re- 
JAN.  16,     cently  reason  to  think,  is  not  unanimous  as  to  the  exact  extent  of  the  dis- 
cretionary power  which  those  rules  imply  in  matters  of  reference.     I  shall 
APPEL-     therefore  direct  that  the  case  be  laid  before  the  learned  Chief  Justice,  who 
LATE       under  s.  14  of  the  statute  24  and  25  Vic.  c.  104,  has  extensive  power  in 
CIVIL,      ^at  behalf,  for  such  orders  as  he  deems  fit  to  pass  as  to  whether  this  case 
may  be  referred  to  a  Division  Bench  consisting  of  two  Judges,  or  should  be 
11  A.  423.    disposed  of  by  me  sitting  as  a  single  Judge.     I  direct  accordingly. 

STRAIGHT,  J. — As  the  accuracy  or  otherwise  of  a  judgment  of  Pethe- 
ram,  C.  J.  when  Chief  Justice  of  this  Court  is  in  question,  I  think  it 
desirable  that  the  proposal  of  my  brother  Mahmood  should  be  adopted.  I 
accordingly  support  his  recommendation. 

The  case  was  ordered  by  Edge,  C.  J.,  to  be  laid  before  a  Bench  con- 
sisting of  himself  and  Straight  and  Mahmood,  JJ. 

Maulvi  Abdul  Majid  and  Pandit   Moti  Lai  Nehru,  for  the  appellants. 
Pandit  Sundar  Lai,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J. — This  was  a  suit  for  redemption  of  mortgage.  The 
original  mortgage  was  a  usufructuary  mortgage  of  1822.  One  of  the 
mortgagors  redeemed  the  whole  of  the  property  in  1828.  This  [433] 
suit  was  brought  against  his  heirs  on  the  5th  February,  1886.  The 
lower  appellate  Court  dismissed  the  suit  on  the  ground  that  it  was  barred 
by  limitation.  In  my  opinion  the  limitation  applicable  in  a  case  of  this 
kind  is  the  limitation  which  would  have  been  applicable  if  the  original 
mortgagee  or  his  heirs  had  been  the  defendants  to  the  redemption  suit,  that 
is,  if  art.  148  of  the  Limitation  Act  applies,  the  period  does  not  run  from 
the  date  of  the  redemption  of  the  whole  property  by  one  of  the  co-mort- 
gagors, but  from  the  time  it  would  have  run  against  the  original  mortgagee 
if  he  had  been  a  defendant  in  the  suit.  As  I  understand  tha  law,  when 
one  of  two  or  more  co-mortgagors  redeems  the  whole,  he  as  to  the  portion 
which  represents  the  interest  of  his  co-mortgagors  stands  in  the  shoes  of 
the  mortgagee  from  whom  he  redeems,  and  standing  in  those  shoes,  it 
appears  to  me  that  he  has  got  the  same  rights  and  the  same  liabilities. 

If  art.  148  applies,  as  I  think  it  does,  this  suit  is  barred  by  time.  If  the 
ruling  of  the  Full  Bench  in  the  case  of  Umr-un-nissa  v.  Muhammad  Yar 
Khan  (1)  be  correct  and  exhaustive,  then  also  the  suit  is  barred  as  more 
than  twelve  years  have  run  since  the  date  of  the  redemption  of  the  mort- 
gage by  the  ancestor  of  defendants.  So  in  either  case  the  plaintiff's  suit 
must  fail.  The  ruling  of  the  Full  Bench  above  referred  to  was  explained 
by  my  brother  Straight  and  my  brother  Tyrrell  in  the  case  of  Nura  Bibi 
v.  Jagat  Narain  (2).  It  appears  from  that  explanation  that  the  attention 
of  the  Full  Bench  was  not  drawn  as  to  the  question  whether  art.  148  of 
the  Limitation  Act  was  applicable  to  the  case.  There  the  attention  of  the 
Full  Bench  having  been  confined  to  the  article  before  them,  the  result 
arrived  at  was  that  art.  144  was  held  applicable.  This  appeal  therefore 
must  be  dismissed. 

STRAIGHT,  J. — The  facts  out  of  which  the  questions  raised  by  this 
reference  arose  are  very  fully  stated  in  the  referring  order  of  my  brother 
Mahmood,  and  it  is  wholly  unnecessary  to  repeat  them  now.  The  learned 
Chief  Justice  has  summarised  the  position  of  the  parties  to  the  litigation 
out  of  which  this  appeal  arose,  by  saying  that  this  is  a  suit  by  the  plaintiffs, 
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appellants,  before  us,  for  redemp-[434]tion  of  their  share  of  certain  pro- 
perty mortgaged  in  the  year  1822,  from  the  defendants  respondents  who 
are  the  representatives  of  one  of  the  original  mortgagors,  who  in  the  year 
1828  redeemed  the  whole  of  the  mortgaged  property.  The  three  questions 
raised  by  my  brother  Mahmood  in  his  referring  order  are : — 

(1)  Is  this  suit  governed  by  art  148  or  art.  144  of  the  Limitation  Act? 

(2)  If  by  art.  148,  is  the  starting  point  of  the  period  of  limitation  the 
date  of  the  mortgage  of  1822,  or  the  date  of  the  redemption  of  1828  ? 

(3)  If  art.  144  applies,  is  the  defendants'    possession    acquired   under 
the  redemption  of  1828,  to  be  taken  as  adverse  to  the  plaintiffs,  from  that 
date? 

It  will  be  convenient  for  me  at  once  to  deal  with  the  obvious  matter 
that  was  passing  through  the  mind  of  my  brother  Mahmood  at  the  time 
he  made  the  reference  of  these  questions,  with  regard  to  the  applicability 
of  art.  144  to  facts  like  those  disclosed  here.  No  doubt  what  was  present 
to  his  mind  was  a  decision  of  the  Full  Bench  passed  in  the  year  1880  and 
reported  in  Umr-un-mssa  v.  Muhammad  Yar  Khan  (1).  I  have  already,  as 
the  learned  Chief  Justice  has  observed,  taken  occasion,  in  conjunction 
with  my  brother  Tyrrell,  in  the  case  of  Nura  Bibi  v.  Jagat  Narain  (2)  to 
explain  the  circumstances  under  which  that  particular  ruling  was 
delivered  by  the  Full  Bejjch.  Having  again  refreshed  my  memory  by 
reference  to  it,  I  am  convinced  that  I  was  right  in  saying  that  the  whole 
argument  of  the  Full  Bench  proceeded  upon  the  assumption  that  art.  144 
of  the  Limitation  Act  was  the  article  applicable  to  those  particular  facts, 
and  assuming  that  particular  article  applicable,  the  question  was  whether 
as  is  stated  in  the  order  of  reference  of  the  two  learned  Judges,  there  had 
been  such  physical  possession  as  would  lay  the  foundation  for  finding 
adverse  possession.  I  am  quite  convinced  that  the  equitable  principle 
which  was  then  recognized,  under  which  a  co-mortgagor  [435]  redeeming 
for  his  other  mortgagors  was  entitled  upon  redemption  of  the  -whole 
mortgage  to  hold  their  shares  as  against  them  as  security  for  the  mortgage, 
was  never  referred  to  or  discussed,  and  there  was  at  that  time  no  statutory 
provision  in  force,  which  could  have  been  brought  to  the  attention  of  the 
Judges  of  the  Full  Bench,  to  show  that  article  148  was  the  limitation 
article  applicable.  Therefore,  in  so  far  as  there  is  anything  in  that  case 
Co  militate  with  the  contention  now  raised,  it  must  be  taken  that  that 
case  never  did  decide,  and  musi  not  be  regarded  as  an  authority  for 
deciding  that  article  148  is  not  applicable  to  such  facts  as  we  have  here. 
Therefore  it  must  be  dismissed  from  consideration  in  dealing  with  the 
questions  submitted  to  us. 

Then  arises  the  question  whether  art.  148  is  applicable,  and  if  so, 
from  what  date  does  the  limitation  begin  to  run.  Does  it  run  from  the 
date  of  the  original  mortgage,  or  does  it  run  from  the  date  of  the  redemp- 
tion of  the  whole  mortgage  by  one  of  the  co-mortgagors  ?  As  to  art.  148 
being  applicable,  I  have  no  doubt  I  have  already  committed  myself  to  that 
view  in  the  case  of  Nura  Bibi  v.  Jagat  Narain  (2),  and  there  have  been 
several  other  rulings  to  the  same  effect,  among  others  one  reported  in 
Weekly  Notes  of  1886,  p.  152  (Baghubar  Sahai  v.  Bunyad  Alit  (3).  Further, 
even  before  the  Transfer  of  Property  Act  came  into  operation,  I  took  the 
view  that  a  co-mortgagor  redeeming  the  whole  mortgage  stood  in  the  shoes 
of  the  original  mortgagee,  and  was  entitled  to  all  the  rights  and  the 
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incidents  connected  with  his  estate.  The  principle  that  underlies  that  is, 
that  he,  having  paid  off  the  obligation  to  the  creditor,  is  entitled  to  take 
advantage  of  all  the  incidents  connected  with  the  security  as  it  stood  in 
the  hands  of  the  mortgagee,  or  in  other  words,  he  is  entitled  to  all  the 
rights  and  incidents  connected  with  the  mortgage  as  they  were  in  the 
hands  of  the  mortgagee  at  the  time  the  redemption  took  place.  Among 
others  he  cannot  say  that  a  new  mortgage  transaction  commenced  from  that 
11  A.  423.  particular  date,  but  his  position  as  mortgagee  stands  upon  the  same  footing 
as  it  would  have  if  the  original  mortgagee  had  assigned  over  to  him  by  sale 
his  mort-[436]  gage  interest.  Not  only  do  I  think  that  a  co-mortgagor 
redeeming  the  whole  mortgage  stands  in  the  position  of  the  original  mort- 
gagee, but  that  time  runs  from  the  date  of  the  original  mortgage.  No  doubt 
this  view  is  inconsistent  with  the  one  expressed  by  the  late  Chief  Justice,  Sir 
Comer  Petheram,  in  the  case  of  Bam  Singh  v.  Baldeo  Singh  (1).  That 
learned  Judge  was  of  the  same  opinion  as  I  am,  as  to  the  applicability  of 
art.  148  to  the  facts  then  before  him.  But  it  does  not  appear  to  have  been 
seriously  discussed  before  him  as  to  what  was  the  precise  date  from  which 
the  limitation  would  run.  Mr.  Abdul  Majid  is  entitled  to  use  that  judgment 
in  his  favour,  and  it  is  entioled  to  all  the  respect  which  every  utterance  of 
that  learned  Chief  Justice  deserves.  But  I  cannot  myself  agree  with  the 
view  that  the  limitation  runs  from  the  date  when  redemption  took  place. 
It  must,  in  my  opinion,  relate  back  to  the  date  of  the  original  mortgage, 
and  upon  this  I  have  explained  my  reasons  in  the  case  of  Nura  Bibi  v. 
Jagat  Narain  (2).  The  conclusion  I  have  arrived  at  is  the  same  as  that 
of  the  learned  Chief  Justice,  viz.,  that  this  suit  was  barred  and  that  this 
appeal  must  be  dismissed  with  costs. 

MAHMOOD,  J. — The  facts  9f  the  case  as  also  the  points  of  law  raised 
by  the  arguments  of  the  parties  before  me  when  the  case  first  came  up 
before  me  in  the  Single  Bench,  are  fully  stated  in  my  order  of  the  17th 
July,  1888,  and  I  regard  what  I  then  said  as  a  portion  of  my  judgment 
to-day. 

That  order  shows  that,  at  any  rate,  the  case  was  a  fit  one  for  being 
disposed  of  by  a  Bench  consisting  of  more  than  one  Judge,  and  it  was  in 
consequence  of  that  circumstance  that  the  case  was  laid  before  my  brother 
Straight  and  myself,  and  by  our  order  of  the  6th  December,  1888,  it  was 
laid  before  the  learned  Chief  Justice  for  consideration  as  to  whether  it 
should  not  go  before  a  Bench  of  three  Judges.  It  is  in  consequence  of  this 
circumstance  that  this  is  a  third  time  that  this  Court  is  hearing  the  case, 
and  it  has  not  been  due  to  any  other  nause  than  mv  desire  to  obtain  such 
authoritative  ruling  upon  the  points  raised  in  the  case  as  this  Court  can 
give. 

[437]  The  points  which  arise  in  the  case  have  been  so  completely  dealt 
with  by  the  learned  Chief  Justice  and  my  brother  Straight,  that  I  should 
be  unnecessarily  taking  up  their  time  if  I  dwelt  upon  the  same  points  or 
made  any  endeavour  to  give  expression  to  any  exposition  of  the  law  which 
would  minutely  deal  with  the  various  cases  that  may  arise  under  it.  The 
question,  however,  upon  which  the  fact  of  the  case  turns  requires  two 
things, — first,  that  it  should  be  held  by  us  that  art.  144  of  sch.  ii  of  the 
Limitation  Act  has  no  reference  to  suits  of  this  character,  and  secondly, 
that  suits  of  this  character  are  governed  by  art.  148.  Upon  both  these 
questions,  I,  who  am  never  content  with,  dealing  with  any  case  without 
dealing  also  with  the  ratio  viz.,  the  essential  steps  of  reasoning,  upon 
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which  the  Judgment  proceeds,  have  no  hesitation  in  saying  with  all 
deference  that  fcbe  judgment  of  the  Full  Banch  in  Umr-un-nissa  v.  Muham- 
mad Yar  Khan  (1)  proceeds  upon  a  theory  of  law  as  to  the  application  of 
the  art.  144,  which  I  find  impossible  to  accept,  notwithstanding  the  clear 
distinction  which  my  learned  brother  Straight  drew  in  the  case  of  Nura- 
Bibi  v.  Jagat  Narain  (2),  the  result  of  which  we  have  held  to-day  is  to  say 
that  the  Full  Bench  ruling  need  no  longer  be  referred  to  for  the  purposes 
of  finding  out  the  periods  of  limitation  for  suits- 

Again,  it  is  also  clear,  and  I  do  not  wish  to  add  a  single  word  to  what 
has  fallen  from  my  brother  Straight  upon  the  subject,  that  the  ruling  re 
ferred  to  in  my  referring  order,  viz.,  Ram  Singh  v.  Baldeo  Singh  (3),  cannot 
possibly  be  consistent  with  the  ratio  upon  which  our  judgment  proceeds. 
The  truth  is,  as  I  understand  the  law,  that  there  are  various  manners  and 
methods  whereby  a  person  may  stand  in  the  shoes  of  a  mortgagee.  There 
may  be  a  case  such  as  that  of  an  assignee,  or  there  may  be  a  case  such  as 
that  which  the  broad  principle  of  equity  known  as  subrogation  involves.  A 
co-sharer  suing  for  the  redemption  of  the  whole  of  the  property  and  obtain- 
ing redemption  thereof  is  not  a  person  in  adverse  proprietary  possession, 
as  the  Full  Bench  ruling  would  probably  require.  He  is  simoly  by 
subrogation  on  the  same  footing  as  an  ordinary  person  would  [438]  be  as 
representing  the  mortgagee,  or  rather  the  mortgagee's  interest  in  property, 
quoad  such  of  his  co-sharers  as  have  not  either  secured  redemption  or  sued 
for  it. 

When  in  a  suit  the  question  arises  whether  or  not  a  co-sharer  can 
obtain  his  share  from  a  redeeming  co-sharer,  the  case  to  my  mind  is  a  suit 
such  as  art.  148  contemplates,  and  such  a  suit  is  governed  by  she  sixty 
years'  period.  In  the  present  case  the  original  mortgage  was  so  old  as  5th 
of  July,  1822.  There  was  no  endeavour  made  fco  prove  that  the  redemp- 
tion which  took  place  in  1828  was  other  than  an  ordinary  redemption  by 
one  co-sharer  of  the  other  co-sharer's  property.  The  present  defendants 
represent  the  right  of  the  redeeming  co-sharer,  and  they  are  entitled  to 
rely  upon  the  same  limitation  as  art.  148  would  require. 

There  is,  however,  because  it  is  on  account  of  that  reference  of  mine 
that  the  case  has  come  up  before  us,  one  point  more  that  I  wish  to  add. 
The-  reference,  of  course,  relates  to  four  properties  as  mentioned  in  my 
referring  order,  and  what  we  have  held  with  regard  to  this  mortgage 
renders  it  unnecessary  for  us  to  consider  the  other  mortgages  mentioned 
in  tha  judgments  of  the  Courts  below.  The  view  we  have  now  taken 
defeats  the  whole  suit.  The  result  is  exactly  what  the  learned  Chief 
Justice  and  my  brother  Straight  have  said,  viz.,  that  this  appeal  stands 
dismissed  with  costs. 

Appeal  dismissed. 
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Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Brodhurst  and 
Mr.  Justice  Mahmood. 


FARM  AN  AND  MISR  (Defendant)  v.  SAHIB  ALI  AND  OTHERS  (Plaintiffs).* 

[23rd  March,  1889.] 

Mortgage,  usufructuary— Redemption— Limitation— Pleading -Burden  of  proof— Civil 
Procedure  Code,  s.  bQ—Act  XV  of  1877  (Limitation  Act),  s.  28,  ich.  ii,  No.  U8 
Act  I  of  1872  (Evidence  Act.)  s.  110. 

There  is  a  cleat  distinction  as  to  the  onus  of  proof  between  cases  where  a  plair- 
tiff  sues  for  possession  of  land  by  redemption  of  mortgage  and  oases  where  the 
deforce  to  a  euit  for  possession  of  land  is  twelve  years'  adverse  possession  by  the 
defendant.  In  [439]  etch  case  the  plaintiff  must  plead  bis  title,  and  if  that  title 
is  in  issue,  he  must  make  it  out  by  at  least  prima  facie  evidence  before  the  defen- 
dant can  be  put  to  proof  of  his  defence.  Where  the  defence  i~  twelve  years' 
adverse  possession,  the  defendant  must  plead  and  make  out  the  title  he  alleges, 
and  thus  show  that  the  title  of  the  plaintiff,  which  otherwise  had  been  proved  or 
admitted,  was  lost.  In  a  suit  for  possession  of  land  by  redemption  of  mortgage, 
the  very  nature  of  which  presupposes  that  the  possession  of  the  defendant  or  bis 
predecessor  was  lawful,  the  plaintiff  must  in  his  plaint  show  the  title  upon 
which  he  relies,  and  therefore  a  tiUe  subsisting  at  the  date  of  suit.  Unless  he 
gives  prima  facie  evidence  to  show  that  his  suit  is  within  time,  be  fails  to  prove 
his  title  or  subsisting  right  to  the  property. 

Philipps  v.  Phtlipps  (1).  Dowkins  v,  Lord  Penthyn  (2>,  Radlia  Gobini  Roy 
Shab  v.  Inglis  (3),  Rao  Kann  Singh  v.  Rajah  Dakar  AH  Khan  (4).  Rajah 
Kishen  Dutt  Panday  v.  Narendiir  Bahadur  Singh  |6),  Ram  Chandra  Apaji  v. 
Balaji  Bhaurav  (G>,  and  other  ca=es  referred  to. 

[R.,  14  A.  193  =  12  A.W.N.  55;  18   A.    '295   (296,  297)  ;  18  A.    403    (406)  =  16  A.W.N 
132  ;  20  A.  182=  18  A.W.N,  19  ;  27  B.  271   (278)  ;  17    A.W.N.  129  ;  19  A.W.N. 
3.32  ;  L.B.R.  (1893—1900),  360  ;  3.  O  C.  173  (75)  ;    6  O.C.    119  (123)  ;    88   P.R. 
1903;  11  P.R.  F909  =  51  P.L  R.  1909.] 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment 
of  Edge,  C.  J. 

Babu  Jogindro  Nath  Chaudhri,  for  the  appellant. 
Mr.  Abdul  Majid,  for  the  respondents. 

JUDGMENTS. 

EDGE,  C.J. — The  plaintiffs-respondents  here,  on  the  2nd  July,  1886, 
brought  a  suit  in  the  Court  of  the  Munsif  of  Azamgarh  for  redemption  of 
an  alleged  mortgage  and  for  surplus  profits.  In  their  plaint  they  alleged 
that  the  ancestor  of  the  defendant  No.  2  had,  in  the  year  1242  fasli,  that 
is  to  say,  in  1835-36,  mortgaged  a  one-anna  four-pie  share  in  Mauza  Isapur 
to  the  grandfather  of  the  defendant  No.  1  for  Es.  150,  that  the  mortgage 
was  a  usufructuary  mortgage,  and  that  the  entire  mortgage-debt  had  been 
discharged  by  the  usufruct  leaving  a  large  surplus  which  they  claimed. 
They  alleged  that  they  had  purchased  the  rights  of  the  defendant  No.  2  in 
the  property  in  question,  and  said  that  as  they  had  not  the  mortgage-deed 
in  their  possession,  they  could  not  give  the  exact  date  of  mortgage. 

The  defendant  No.  1  in  his  written  statement  denied  that  any  such 
mortgage  was  made  or  that  any  mortgage  was  made  in  1212  fasli.  He 

•  Second  Appeal  No.  916  of  18S7  from  a  decree  of  J.  M.  C.  Bteinbelt,. Esq., District 
Judge  of  Azamgarb,  dated  the  15th  March,  1887,  modifying  a  decree  of  Babu  Nibal 
Chand,  Muneif  of  Azamgarh,  dated  the  21st  September.  1886. 

(1)  L.R.  4  Q.B.D.  127.  (2)  L.R,  4  App.  Cas.  61.  (3)  7  C.LR.  364. 

(4)  9  I. A.  99.  (6)  3  I.A.  85.  (6)  9  B.  137. 
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further  pleaded  that,  on  the  31st  August,  1820,  the  property  in  question       1889 
had  been  mortgaged  to  his  ancestor  for  Rs.  325,  [440]  and  that  to  that  MARCH  23 
mortgage  four  other  bonds  representing  in  amount  Ks.  396  had  been  tacked 
<$D,  and  that  the  debt  had  not  been  discharged.    He  aleo  pleaded  that  the 
claim  of  the  plaintiffs  was  barred  by  limitation. 

The  plaintiffs  called  two  witnesses  to  prove  that  a  mortgage  for 
Rs.  150  had  been  made,  and  they  put  in  evidence  a  rubkar  of  1836. 

The  Munsif  of  Azamgarh,  holding  "that  the  mortgage-deed  being  with 
defendant  No.  1,  the  burden  of  proving  the  time  of  mortgage,  and  the 
money  for  which  the  mortgage  was  made  lay  upon  him,"  gave  the  plaintiff 
a  decree  for  possession  for  Rs.  113-5-3,  with  interest  and  for  costs.  The 
defendantsNo.  1,  the  appellant  here,  appealed  from  that  decree  to  the  Court 
of  the  Judge  of  Azamgarh.  In  that  appeal  the  then  Judge  of  Azamgarh 
in"  his  judgment  found  so  far  as  is  material  as  follows  : — "  The  e'/idence 
on  both  sides  is  not  very  good.  That  the  rubkar  filed  by  plaintiffs  merely 
shows  there  was  a  mortgage,  but  that  is  admitted  and  the  oral  evidence 
by  itself  is  hardly  sufficient  to  warrant  decreeing  the  claim.  On  the  otiber 
hand,  the  deed  of  mortgage,  filed  by  defendant  'proves  too  much,  for  it 
refers  to  a  mortgage  of  far  more  property  than  that  claimed.  Defendant 
No.  1  explains  this  by  saying  that  perhaps  part  of  the  mortgage  had  been 
paid  off,  and  so  part  of  the  property  had  bean  redeemed,  but  this  is  unlikely 
and  there  is  no  proof  whatever  of  it. 

Under  the  circumstances  I  agree  with  the  lower  Court  that  it  13 
impossible  to  hold  that  the  defendant's  deed  refers  to  the  present  mortgage 
or  that  the  bonds  he  holds  have  been  tacked  on  to  the  present  mortgage. 
So  I  agree  with  the  lower  Court  that  the  plaintiffs  are  entitled  to  recover 
the  property,  but  I  cannot  agree  with  the  lower  Court  in  holding  it  clearly 
proved  that  the  mortgage  was  for  exactly  Rg.  150,  and  that  it  is  not  only 
paid  off  by  the  profits,  but  that  there  is  a  large  surplus  ;  on  the  contrary, 
if  this  were  really  the  case,  the  claim  for  redemption  would  have  been 
preferred  long  ago,  so  I  consider  there  is  not  sufficient  evidence  to  prove 
that  there  is  a  surplus  or  how  much  it  amounts  to." 

[441]  The  Judge  of  Azamgarh  oa  that  finding  dismissed  the  claim, 
so  far  aa  it  related  to  the  alleged  surplus  profits,  and  ordered  each  party 
to  bear  their  own  costs  in  both  Courts,  and  to  that  extent  modified  the 
decree  of  the  Munsif. 

From  that  decree  of  the  Judge  the  defendant  No.  1  has  brought 
this  second  appeal. 

Mr.  Jogindro  Nalh  Chaudhri  on  behalf  of  the  defendant-appellant 
contended  that,  as  the  making  of  the  mortgage  alleged  by  the  plaintiffs 
was  in  issue  in  the  suit,  it  lay  upon  the  plaintiffs  to  substantiate  their  case 
by  at  least  some  prima  facie  evidence  of  the  making  of  the  alleged 
mortgage,  that  no  such  prima  facie  evidenoe  had  been  given,  and  conse- 
quently that  the  plaintiffs  had  failed  tD  establish  even  a  prima  facie  case 
tbat  the  mortgage  alleged  and  relied  upon  by  them  in  their  plaint  had 
bean  made,  or  that  the  suit  was  brought  within  the  period  of  limitation 
prescribed  by  the  Indian  Limitation  Act,  1877.  He  cited  the  following 
authorities  ; — Rajah  Kisken  Dut.  Panday  v.  Narendar  Bahadur  Singh  (1), 
Ratan  Kuar  v.  Jiwan  Singh  (2),  Balaji  Narji  v.  Babu  Deoli  (3),  Rant 
Chandra  Apaji  v-  Balaji  Bhaurav  (4),  Nura  Bibi  v.  Jogat  Narain  ?5), 
Bhagwan  Singh  v.  Mahabir  Singh  (6),  Pandurang  Govind  v.  Balkrishna 


(1)  3  I.  A.  85. 
U)  9  B,  137 


(2)  1  A.  194. 
(5)  8  A.  295. 


(3)  5  B.H.C.B.A.C.J.  159. 

(6)  5  A.  184, 
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Hari  (1),  and  an  unreported  judgment  of  mine,  in  which  my  brother 
Brodhurst  concurred,  in  S.  A.  No.  289  of  1888. 

Mr.  Abdul  Majid  on  behalf  of  the  plaintiff's  respondents,  whilst 
admitting  that  it  lay  upon  the  plaintiffs  to  establish  by  prima  facie 
evidence  that  the  action  had  been  brought  within  time,  contended  that 
such  prima  facie  evidence  had  been  given.  Mr.  Abdul  Majid  admitted 
that  the  Judge  of  Azamgarh  in  his  judgment  correctly  represented  the 
effect  of  the  rubkar  which  was  put  in  evidence.  He  referred  to  the 
following  authorities  : — Badha  Prasad  Singh  v.  Bhajan  Rai  (2),  Badha 
Oobind  \Roy  Saheb  v.  Inglis  (3),  Sarsuti  v.  [442]  Kunjbehari  Lai  (4), 
and  Bhagwan  Singh  v.'^Mahabir  Singh  (5),  which  had  been  cited  by 
Mr.  Jogindro  Nath  Chaudhri. 

My  brother  Mahmood  in  the  course  of  tbe  argument  suggested  that 
as  the  defendant-appellant  relied  on  limitation  as  a  bar  to  the  suit,  it 
was  on  him  to  show  that  the  suit  was  not  brought  within  time  and  not 
upon  the  plaintiffs  to  show  that  it  was,  and  he  referred  us  to  the  case  of 
Bao  Karan  Singh,  Rajah  Bakar  Ali  Khan  (6). 

It  appears  to  me  that  this  being  a  second  appeal  in  which  we  must 
accept  the  opinion  of  the  first  appellate  Court  as  to  the  oral  evidence,  and 
its  conclusions  of  fact  upon  tbe  documentary  evidence  before  it,  it  is 
necessary  in  the  first  instance  to  consider  what  was  the  opinion  of  the 
Judge  of  Azamgarh  as  to  the  oral  evidenee  and  what  were  his  conclusions 
of  fact  upon  the  documentary  evidence  before  him. 

As  I  read  hie  judgment,  the  late  Judge  of  Azamgarh  was  of  opinion 
that  the  oral  evidence  on  each  side  was  untrustworthy  and  unreliable,  and 
I  necessarily  conclude  that,  holding  that  opinion,  he  discarded  the  oral 
evidence.  As  to  the  documentary  evidence  it  is  admitted  that  his  opinion 
as  to  the  rubkar  of  1836,  namely,  that  the  rubkar  showed  DO  more  than 
that  there  had  been  a  mortgage,  was  correct. 

The  Judge  below  does  not  suggest  that  the  mortgage-deed  of  1820 
produced  by  the  defendants  was  not  in  fact  a  genuine  deed. 

For  reasons  which,  if  this  was  a  first  appeal,  would  be  far  from  conclu- 
sive to  my  mind,  he  came  to  the  conclusion  that  the  mortgage-deed  of 
1820,  by  which  a  five  and  half-anna  share  in  the  same  mouza  Isapur 
was  along  with  other  property  mortgaged,  did  not  relate  to  the  property 
in  question. 

He  found  as  a  fact  that  the  plaintiffs  had  not  proved  the  mortgage 
alleged  by  them,  and  consequently  he  disallowed  their  claim  for  the 
alleged  surplus-profits,  but  nevertheless  he  confirmed  that  portion  of 
the  decree  of  the  Munsif  which  decreed  possession.  With  all  respect 
for  the  late  Judge  of  Azamgarh,  his  judgment,  in  [443]  my  opinion,  be- 
trays considerable  confusion  of  mind,  unless  he  was  of  opinion  that  the 
onus  of  proving  the  date  of  the  mortgage  alleged  by  the  plaintiffs,  that  it 
had  in  fact  been  made,  and  that  the  plaintiffs'  title  and  riglgfc  to  redeem  were 
subsisting  at  the  date  of  the  suit  was.notsupon  the  plaintiffs,  but  upon  tbe 
defendant  who,  in  his  written  statement,  had  specifically  denied  that  any 
such  mortgage  had  been  made. 

As  I  understand  his  judgment  there  was  in  his  opinion  no  prima  facie 
evidence  of  a  reliable  character  that  any  such  mortgage  as  that  alleged  and 
relied  upon  by  the  plaintiff  had  ever  been  made,  and  yet  in  the  latter  part 


(1)   6  B.H.C.R.A.C.J.  125. 
(4)  5  A.  345. 


<2)  7  A.  677. 
(5)  5  A.  184. 


(3)  7C.L.R.  364. 
(6)  9  LA.  99. 


710 


VI]  PARMANAND   MISB  V.  SAHIB   ALI  11  All.  444 

of  his  judgment  in  the  passage  which  I  have  quoted  he  refers  to  the  "  pre-  1889 

sent  mortgage  "  as  if  such  mortgage  had  been  admitted  or  proved.  MARCH  23, 

It  appears  to  me  that  there  is  a  plain  and  clear  distinction   as  to  the  ~ 

onus  of  proof  between  a  case  like  this  in  which  a  plaintiff  sues  to  obtain  ^ 

possession  of  land  by  redemption  of  a  mortgage,  and  that,  in  which  the  LATI 

defence  to  a  suit  for  the  possession  of  land  is  twelve  years'  adverse  pos-  CIVIL, 

session  by  the  defendant.     In  euch  case  it  is  for  the  plaintiff  to  plead  his  .  ^~I^8=> 

title,  and  if  that  title  is  put  in  issue,  he  must  make  it  out  by  at  least  ,  'w  N' 

prima  facie  evidence    before  the  defendant  can  be  put    to  proof  of  his  /loan.  ,,'„' 

j    r  (iDoa)    100 i 

defence. 

In  che  second  case,  in  which  the  defence  is  twelve  ysars'  adverse 
possession,  the  defendant  whose  title,  if  any,  is  twelve  years'  adverse  pos- 
session, must  plead  and  make  out  the  title  he  alleges,  and  thus  show  that 
the  title  of  the  plaintiff  which  otherwise  had  been  proved  or  admitted 
was  lost.  As  a  matter  of  pleading,  it  is  quite  clear  that  a  plaintiff  suing  for 
possession  of  land  by  redemption  of  mortgage  must  show  in  his  plaint  the 
title  he  intends  or  hopes  to  prove,  and  upon  which  he  relies  as  entitling  him 
to  the  relief  which  he  asks. 

By  s.  50  of  the  Code  of  Civil  Procedure  it  is  enacted  that  the  plaintiff 
in  a  suit  must  contain  "  a  plain  and  concise  statement  of  the  circum- 
stances constituting  the  cause  of  action,  and  where  and  when  it  arose," 
and  "  if  the  cause  of  action  arose  beyond  the  period  ordinarily  allowed  by 
any  law  for  instituting  the  suit,  the  [444]  plaint  must  show  the  ground 
upon  which  exemption  from  such  law  is  claimed." 

It  is  enacted  by  s.  28  of  the  Indian  Limitation  Act,  1877,  that  "  at  the 
determination  of  the  period  hereby  limited  to  any  person  for  bringing  a 
suit  for  possession  of  any  property,  his  right  to  such  property  shall  be 
extinguished." 

The  plaintiff  in  such  a  suit  as  the  present  one  must  show  in  his  plaint 
his  title,  and  that  involves  his  showing  a  title  subsisting  at  the  date  of 
suit.  In  the  present  case  the  plaintiffs  would  not,  in  my  opinion,  have 
complied  with  the  clear  and  specific  requirements  of  s.  50  of  the  Oode  of 
Civil  Procedure  if  in  their  plaint  they  had  merely  stated  that  a  mortgage 
of  the  land  in  question  had  been  granted  to  the  defendant  or  his  ancestors 
and  that  they  as  the  assignees  of  the  mortgagor's  right  were  entitled  to 
redeem  on  the  ground  that  the  mortgage-debt  had  been  discharged  by  the 
usufruct.  Such  a  plaint  would  not  show  the  circumstances  constituting 
the  cause  of  action  or  when  it  arose  or  in  fact  that  any  cause  of  action 
or  right  to  sue  existed  at  the  commencement  of  the  suit. 

The  subject  of  the  kind  of  averments  which  a  plaintiff  should  make  in 
his  statement  of  claim,  and  what  it  should  show  under  the  orders  relating 
to  pleading  in  England,  which  are  analogous  to  the  provisions  of  our  Code 
of  Civil  Procedure,  was  much  discussed  in  the  case  of  Philipps  v. 
Philipps  (1)  which  was  a  suit  of  ejectment  on  title. 

Unless  the  plaintiff  in  a  suit  for  redemption  of  mortgage  shows  in  his 
plaint  that.pmno.  facie  he  had  at  the  commencement  of  the  suit  a  title  and 
a  right  to  sue  then  subsisting,  his  plaint  would  not,  in  my  opinion,  comply 
with  the  requirements  of  s.  50  of  the  Code  of  Civil  Procedure.  It  would, 
in  my  opnion  in  the  result  be  as  useless  for  such  a  plaintiff  to  allege  in  his 
plaint  a  date  and  circumstances  of  which  there  was  no  prima  facie  evience 
as  to  allege  a  date  and  circumstances  which  were  false.  I  cannot  better 

(1)  L.B.  4  Q.6.D.  137. 
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illustrate  what  I  consider  to  be  the  effect  of  arb.  148  of  the  second  sche- 
dule of  the  Indian  Limitation  Act,  1877,  coupled  with  s.  28  of  that  Act,  and 
of  [445]  the  paragraphs  which  I  have  quoted  from  s.  50  of  the  Code  of 

APPEL-     Civil  Procedure,  then  by   quoting  from  the  judgment  of  Lord  Cairns  in 
LATE       Dawkins    v.  Lord   Penrhyn    (1),    the  following  passages  : — "  My  Lords,  I 

CIVIL.  consider  that  there  can  be,  and  ought  to  be,  no  doubt  at  all  upon  that  point. 
The  analogy  which  was  referred  to  of  the  Statute  of  Frauds  is  not  an 
analogy  of  any  weight.  The  Statute  of  Frauds  must  be  pleaded,  because 
it  never  can  be  predicted  beforehand  that  a  defendant  wbo  may  shelter 
himself  under  the  Statute  of  Frauds  desires  to  do  so.  He  may,  if  it  be  a 
question  of  an  agreement,  confess  the  agreement,  and  then  tbe  Statute  of 
Frauds  will  be  inapplicable.  With  regard  also  to  the  statute  of  limita- 
tions as  to  personal  actions,  the  cause  of  action  may  remain  even 
although  six  years  have  passed.  It  cannot  be  predicted  that  the  defend- 
ant will  appeal  to  the  statute  of  limitations  for  his  protection  ;  many 
people,  or  some  people  at  all  events,  do  not  do  so  ;  therefore  you  must  wait 
to  hear  from  the  defendant  whether  he  desires  to  avail  himself  of  the  de- 
fence of  the  statute  of  limitations  or  not.  But  with  regard  to  real  property 
it  is  Question  of  title.  The  plaintiff  has  to  state  his  title,  tbe  title  upon 
which  he  means  to  rely,  and  the  statute  of  limitations  with  regard  to  real 
property,  says  that  when  the  time  has  expired  within  which  an  entry  "or 
a  claim  must  be  made  to  real  property,  the  title  shall  be  extinguished  and 
pass  away  from  him  who  might  have  had  it  to  the  person  who  otherwise 
has  the  title  by  possession,  or  in  whatever  other  way,  he  may  have  it. 
Therefore  if  upon  the  face  of  the  will  the  plaintiff  states  that  the  period 
allowed  by  the  statute  has  expired,  he  states  in  law  that  his  title  is  extin- 
guished, unless,  indeed,  he  can  bring  himself  within  some  of  the  exceptions 
under  which  the  statute  allows  his  title  to  continue." 

It  is  true  that  in  Dawkins  v.  Lord  Penrhyn,  (1)  Lord  Cairns  was  deal- 
ing with  the  English  law  as  to  limitation,  and  the  rules  in  England  as  to 
pleading,  but,  in  my  opinion,  his  judgment  as  to  the  effect  of  the  English 
statute  of  limitation  relating  to  real  property  would  be  equally  applicable 
to  the  article  and  section  of  the  Indian  Limitation  Act,  1877,  to  which  I 
have  referred,  and  his  observations  [446]  as  to  the  English  statute  of 
limitation  as  to  personal  property  are  not  uninstructive  for  us  in  India,  who 
have  to  construe  and  apply  the  law  as  it  is  here. 

The  very  nature  of  a  suit  for  possession  of  land  by  redemption  of 
mortgage  presupposes  that  the  defendant  or  those  whom  he  represents  in 
title  had  lawfully  obtained  possession  of  the  land,  and  the  plaintiff  must 
show  in  his  plaint,  and  must  support  his  case  by  at  least  prima  facie 
evidence  showing  his  title  to  possession,  and  his  right  to  disturb  the  pos- 
session of  the  defendant  which  had  a  lawful  origin.  If  in  such  cases  the 
mortgagor's  title  to  the  land  and  the  right  to  redeem  have  become  extin- 
guished by  lapse  of  time,  such  extinguishment  was  effected  not  by  any 
overt  act  of  the  mortgagee,  but  by  the  mortgagor  having  failed  to  bring 
his  suit  within  the  time  allowed  by  the  Indian  Limitation  Act.  Unless 
a  plaintiff  in  a  redemption  suit  gives  prima  facie  evidence  to  show  that  his 
suit  is  brought  within  tbje  time,  allowed  by  the  Indian  Limitation  Act,  he, 
in  my  opinion,  fails  to  show  that  he  has  a  subsisting  right  to  the  property 
in  suit,  or  in  other  words,  he  fails  to  prove  his  title. 

On  tbe  other  hand,  in  a  suit  against  an  alleged  trespasser  for  posses- 
sion, the  plaintiff's  case  is  that  the  possession  of  the  defendant  is  and  has 

(1)  L.R.  4  App.  Gas.  58  and  59. 
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been  from  the  date  assigned  in  the  plaint  as  the  date  of  the  alleged  tres-       1889 
pass  unlawful.  MARCH  23. 

It   would  be  a  sufficient  compliance  with  clause  (d)  of  s.  50  of  the 
Code  of  Civil  Procedure  for  a  plaintiff  in  such  a  case,  for  example,  to  state     APPEL- 
in  his  plains  filed  on  the  10th  February,  1888,  that  he  being  possessed  of      LATE 
one  bigha  of  land"  in  inausa  Bijpur,  &c.,  was  on  the   1st  January,  1888, 
wrongfully  dispossessed  by  the  defendant.     If  the  simple  defence  to  such 
an  action  was  twelve  years'  adverse  possession  by  the  defendant,  it  would,  11  A.  438= 
after  the  plaintiff  had  given  prima  facie  proof  of  what  amounted  to  a    9  A.W.N. 
dispossession   by  the  defendant  within  twelve  years  before  suit,  clearly  be    (1889)  135. 
for  the  defendant  to  prove  an  adverse  possession  for  twelve  years,  other- 
wise the  plaintiff's  titla  would  stand  admitted. 

In  my  opinion,  in  all  cases  where  the  plaintiff's  title  is  in  issue,  and 
adverse  possession  of  twelve  years  is  a  defence,  the  plaintiff  must 
[447]  prove  prima  facie  a  title,  and  then  the  defendant,  if  he  is  to  suc- 
ceed, must  prove  in  fact  twelve  years'  adverse  possession.  In  the  case 
of  Radha  Gobind  Roy  Sahab  v.  Inglis  (1),  their  Lordships  of  the  Privy 
Council,  at  page  367,  are  reported  to  have  said  : — "  The  question  remains, 
whether  the  disputed  land,  which  must  now  be  taken  all  to  He  within  the 
yellow  line,  had  or  had  not  been  'occupied  by  the  defendant  for  twelve 
years  before  the  suit  was  instituted,  so  as  to  give  him  a  title  against  the 
plaintiff  by  the  operation  of  the  statute  of  limitation  ;  on  this  question 
undoubtedly  the  issue  is  on  the  defendant.  The  plaintiff  has  proved  his 
title  ;  the  defendant  must  prove  that  the  plaintiff  has  lost  it  by  (reason  of 
his)  the  defendant's  adverse  possession." 

"  It  is  to  be  observed  final:  their  Lordships  in  that  case  state  that 
"the  plaintiff  has  proved  his  title,"  and  from  other  parts  of  their  judgment 
I  infer  that  the  plaintiff  had  given  at  least  prima  facie  evidence  to  show 
that  the  defendant  there  had  not  baen  in  adverse  or  other  possession  of 
the  land  in  question  for  twelve  years  before  the  suit.  As  was  poino^pj 
out  by  Mr.  Justice  Oldfield  in  his  judgment  in  the  case  of  Sarsuti  v. 
Eunj  Behari  Lai  (2),  Radha  Gobind  Roy  v.  Inglis  (1),  is  an  authority  to 
show  that  when  a  plaintiff  in  a  suit  for  possession  of  land  has  proved  his 
title,  it  is  for  the  defendant  to  prove  the  adverse  possession  on  which  he 
relies.  In  the  case  of  Rao  Karan  Singh  v.  Rajah  Bakar  Ali  Khan  (3) 
so  far  A3  this  point  ia  concerned,  their  Lordships  of  the  Privy  Council 
merely  decided  that  although  under  the  old  law  of  limitation  a  plaintiff 
must  have  proved  that  he  was  in  possession  of  the  property  in  suit  within 
twelve  years  before  sQit,  yet  under  Act  IX  of  1871,  he  may  siie  within 
twelve  years  from  the  time  when  the  possession  of  the  defendant,  or  of 
some  person  through  whom  he  claims,  became  adverse  to  him.  I  fail  to 
see  anything  in  the  judgments  of  their  Lordships  of  the  Privy  Council  in 
either  of  the  two  cases  to  which  I  have  just  referred,  from  which  it  can 
be  argued  that  the  onus  is  on  a  defendant  in  a  suit  for  redemption  of 
proving  that  the  suit  is  not  brought  within  time. 

[448]  Ifc  appears  to  me  that  their  Lordships  of  the  Privy  Council  in 
the  case  of  Rijah  Kishen  Dutt  Pandey  v.  Narendar  Bahadur  Singh  (4), 
although  they  were  then  considering  Act  I  of  1869,  enunciated,  if  I  may 
say  so,  the  correct  rule  of  law  as  to  the  onus  of  proof  in  suits  for  redemp- 
tion of  mortgage  applicable  to  cases  like  the  present.  In  that  case  which 
was  one  for  redemption  of  mortgage,  the  then  Officiating  Judicial  Com- 
missioner of  Oudh  had  held  that  there  was  a  presumption  of  law  in  favour 

(1)  7  C.L.R.  364  (3)  5  I.A.  354.  (3)  9  I.A,  99.  (4)  3     I.A.  85. 
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1889        °f  tne  plaintiff,  and  that  the  burden  of  proof  lay,  not  upon  the  plaintiff,  to 

MABCH  23.   prove  that  the  term  did  not  expire  before  the  13th  February,  1856,  whioh 

was  the  material  date  so  far  as  limitation  in  that  case  was  concerned,  but 

APPEL-    upon  the  defendant   to   prove   that  it  did.     Their  Lordships  at  pp.  88  and 

LATE       89  of  the  report  are  reported  to  have  said,     "Their  Lordships  are  not 

CIVIL.      prepared  to  concur  with  the  Judicial  Commissioner  in  the  view  that  he 

expressed,    that   the   presumption  of  law  is  such   as  he  described  it.     It 

11  A.  488=  appears  to  their  Lordships  that  in  such  a  case  as  the  present;  it  lies 
9  A.W.N.  upon  the  plaintiff  to  substantiate  his  case  by  some  evidence,  by  some 
(1889)  135.  prima  facie  evidence  at  least.  But  in  this,  as  in  most  other  cases, 
where  bhe  qtiantum  of  evidence  required  from  either  party  is  to  be  consi- 
dered, regard  must  be  bad  to  the  opportunities  which  each  party  may 
naturally  be  supposed  to  have  of  giving  evidence,  and  although  the  burden 
of  proof  prima  facie  in  this  case  in  their  Lordships'  view  is  upon  the 
plaintiffs,  still  they  think  the  consideration  should  not  be  omitted  that 
the  defendant  would  naturally  have  the  mortgage,  and  that  it  would  be 
prima  facie,  at  all  events  more  in  his  power  to  give  accurate  evidence  of 
its  contents  than  in  that  of  the  plaintiff,"  and  further — "  Now  applying 
this  view  of  the  law  to  the  present  case,  their  Lordships  have  to  see 
whether  the  plaintiff,  in  this  view,  did  give  such  prima  facie  evidence  as 
shifted  the  burden  of  proof  on  the  defendant.  Although  it  may  be  that 
the  evidence  of  neither  side  is  altogether  satisfactory,  nevertheless  their 
Lordships,  after  giving  their  best  consideration  to  the  case,  are  of  opinion 
that  the  plaintiff  did  give  some  such  prima  facie  evidence.  He  was 
himself  examined.  He  called  seven  or  eight  witnesses  who  deposed 
to  the  contents  of  the  instrument,  to  its  containing  [449]  the  term 
which  he  contended  for,  and  further,  to  the  admission  of  the  defendant 
or  of  his  predecessors  of  the  existence  of  scAne  such  term,  and  the 
ifcra  Assistant  Commissioner  believed  the  witnesses,  having,  as  was 
)re  observed,  the  onportunity  of  seeing  and  observing  their  de- 
aanour."  It  is  quite  plain  to  my  mind  that  their  Lordships  held  in  that 
case  that  the  onus  of  proving  that  the  suit  for  redemption  of  mort- 
gage was  brought  within  time  lay  upon  the  plaintiff.  They  held  that 
prima  facie  evidence  to  that  effect  amounted  to  proof  sufficient  to  shift  the 
burden  upon  the  defendant  of  proving  the  contrary.  It  cannot  be 
suggested  that  their  Lordships  in  using  the  words  "  it  lies  upon  the 
plaintiff  to  substantiate  his  case  by  some  pnma  facie  evidence  at 
least"  meant  to  suggest  that  evidence  which  is  not  believed  or  con- 
sidered reliable  by  a  Judge  who  has  to  find  the  fact3  would  be  sufficient 
to  substantiate  a  plaintiff's  case  so  as  to  shift  the  burden  of  proof  from. his 
shoulders  to  those  of  a  defendant.  In  that  case  there  was  in  addition  to 
the  evidence  of  the  plaintiff  the  evidence  of  seven  or  eight  witnesses  "who 
deposed  to  the  contents  of  the  instrument,  to  its  containing  the  term  which 
he  (the  plaintiff)  contended  for,  and  further,  to  the  admission  of  the  defend- 
ant or  of  his  predecessors  of  the  existence  of  some  such  term."  One 
piece  of  evidence  in  that  case  was  that  the  defendant  in  certain  settlement 
proceedings  in  1857  corrected  a  statement  that  he  was  the  purchaser  of 
the  property  and  described  himself  as  a  mortgagee,  a  statement  which  was 
prima  facie  inconsistent  with  the  term  of  the  mortgage  having  expired 
before  the  13th  February,  1856.  Their  Lordships  in  conclusion  and  after 
they  had  discussed  at  some  length  the  evidence,  such  as  it  was,  on  the 
record  say. — "  Their  Lordships  therefore  think  that  the  evidence  of  the 
plaintiff  is  to  some  extent  corroborated  by  an  admission  of  the  defendant, 
to  the  effect  that  there  was  in  existence  a  mortgage  in  1857.  They 
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therefore   think  that  the  plaintiff  gave  some   evidence  calling  upon  the       1889 
defendant  for  an  answer.  It  may  be  that  the  evidence  was  not  very  strong,   MABCH  33, 
and  that  it  would  have  been  rebutted  by  evidence  of  any  force  on  the  other 
side.  But  their  Lordships  are  of  opinion  that  the  evidence  of  the  defendant,     APPEL- 
the  main  portions  of  which  appear  to  have  been  disbelieved  by  all  three       LATE 
Courts,  f450]  some  documents  connected  with  which  have  been  treated  by      CIVIL 

all  three  Courts  as  spurious,  contains  no  answer  to  the  case  of  the  plaintiff,        ' 

which  must  therefore  prevail."  11  A.  438= 

It  has  been  contended  here  that  the  defendant  having  pleaded  that  g  A.W.N. 
he  held  an  unsatisfied  mortgage  of  1820,  and  its  having  been  found  that  (1889)  153. 
the  mortgage  of  1820  did  not  relate  to  the  land  or  share  in  question,  such 
admission  was  an  admission  that  the  defendant-appellant  was  a  mort- 
gagee as  alleged  by  the  plaintiffs,  and  cast  upon  the  defendant  the  onus  of 
proving  that  the  mortgage  alleged  by  the  plaintiffs,  namely,  one  of  1836 
for  Rs.  150  had  not  been  made.  I  have  failed  to  see  any  force  in  that 
contention.  I  cannot  see  bow  the  second  line  of  defence  of  the  defendant 
which  failed,  namely,  that  he  held  under  an  unsatisfied  mortgage  of  1820 
can  be  twisted  into  an  admissison  or  evidence  of  any  kind  that  the  mort- 
gage alleged  by  the  plaintiffs  was  made  or  that  the  plaintiffs  are  entitled  to 
redeem  on  the  basii:  of  the  mortgage  alleged  by  them,  the  making  of 
which  was  unequivocably  denied  and  put  in  issue  by  the  defendant  in  his 
written  statement. 

Accepting  as  we  must  in  second  appeal  the  conclusions  of  fact  of 
the  late  Judge  of  Azamgarh,  there  was  herein  my  opinion  no  prima  facie 
evidence  that  the  mortgage  alleged  by  the  plaintiff  had  been  made  in 
1836  or  at-  all,  or  that  this  suit,  in  which  they  claimed  to  redeem  an 
alleged  mortgage  of  1836,  for  Es.  150,  was  brought  within  time.  It  may 
very  well  be  that  the  defendant  in  1886  honestly  but  mistakenly  believed, 
if  he  was  mistaken,  that  the  mortgage  of  1820  did  relate  to  the  property 
in  question,  and  it  may  also  be  that  if  that  mortgage-deed  did  not  relate 
to  the  property  in  suit  he  was  unaware  of  what  the  origin  of  his  title 
was.  It  is  not  suggested  that  the  defendant  was  an  original  party  to 
the  mortgage  of  1820  or  to  the  alleged  mortgage  of  1836.  I  cannot 
understand  upon  what  principle  a  defendant  could  be  expected  to  produce 
or  give  evidence  of  the  contends  of  an  alleged  mortgage-deed  or  other 
document,  of  the  making  or  existence  of  which  there  was  no  prima  facie 
evidence,  particularly  when  the  making  and  existence  of  the  alleged 
document  were  in  issue  in  the  case  and  denied  by  the  defendant,  and 
when  [451]  the  alleged  document  was  not  set  up  by  him  as  the  origin  of 
his  title. 

In  Nura  Bibi  v.  Jagat  NaraiH  (1)  my  brothers  Straight  and  Tyrrell 
put  the  same  construction  upon  the  judgment  of  their  Lordships  of  the 
Privy  Council  in  Kishen  Dutt  Panday  v.  Narendar  Bahadur  Singh  (2) 
which  I  do.  The  case  before  my  brothers  Straight  and  Tyrrell  was  one 
of  redemption  of  mortgage.  At  page  300  of  the  report  they  are  reported 
to  have  said  : — "The  only  remaining  question  is  as  to  whether  the  learned 
Judge  rightly  held  the  burden  of  proof  to  bo  on  the  plaintiff.  The  defendant 
is  admittedly  in  possession,  and,  in  our  opinion,  though  the  existence  of 
a  mortgage  as  the  origin  of  such  possession  was  conceded  by  him,  it  lay 
upon  the  plaintiff  to  give  prima  facie  proof  of  the  subsistence  of  his  mort- 
gage at  the  date  of  suit." 

In  Balaji  Narji  v.  Babu  Deoli  (3)  the  Bombay  High  Court  held  in  a 

(1)  8  A,  295.  (2)  3  I.A.  85.  (3)   5  B.H.C.K.A.C.  159. 
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(1889)  155. 


redemption  suit  that  the  admission  by  the  defendant  that  the  plaintiff's 
ancestor  had  had  proprietary  possession  of  the  land  in  suit,  and  the 
failure  of  the  defendant  to  prove  his  Dlaa  that  he  held  by  purchase,  did 
noi  relieve  the  plaintiff  of  the  onus  of  giving  prima,  fade  evidence  than  the 
mortgage  alleged  by  him  had  been  made.  To  the  sama  effect  is  the 
judgment  of  this  Court  in  Ratan  Knar  v.  Jiwan  Singh  (l). 

The  case  of  Radha  Prasad  Singh  v.  Bhajan  Rai  (2)  does  not,  I  think, 
bear  upon  the  present  case.  In  the  case  of  Bhagwan  Singh  v.  Mahabir 
Singh  (3)  which  was  a  suit  for  pre-emption,  my  brothers  Brodhurst  and 
Mahmood  applied  the  rule  as  to  the  onus  probandi,  enunciated  in  Kishen 
Dutt  Pandey  v.  Narendar  Bahadur  Singh  (4)  apparently  with  approval,  to 
the  case  before  them,  and  I  think  correctly. 

In  S.  A.  No.  289  of  1886  I  held,  my  brother  Brodhurst;  concurring 
with  me,  that  the  plaintiff  who  claimed  as  a  mortgagor  must  prove  his 
mortgage.  I  need  hardly  say  that  prima  facie  evidence  [452]  of  a 
mortgage  in  such  a  caae  amounts  to  proof  until  it  is  rebuttei. 

It  appears  to  me  that  that  view  of  the  law  was  in  accordance  with 
the  authorities. 

In  conclusion,  I  ahall  quote  a  passage  from  a  judgment  of  Mr.  Justice 
West  in  Ram  Chandra  Apaji  v.'Balaji  Bhaurau  (5)  which  in  my  opinion 
is  not  only  consistent  with  cooamon  sense,  but  so  far  as  it  deals  with  the 
law,  is  a  correct  exposition  of  the  law  on  this  point.  The  passage  which 
I  quote  is  to  be  found  at  p.  140  of  the  report  and  ia  as  follows  :  — 
are  thus  left  to  the  facts  thas  Rim  Chandra  (the  defendant  in  a  suit 
for  redemption  of  an  alleged  mortgage)  has  been  in  possession  since 
1854-55,  apparently  as  owner,  that  he  says  be  is  owner,  and  that  the 
plaintiff,  on  the  contrary,  says  he  is  but  a  mortgagee,  and  has  admitted 
that  he  is  so.  According  to  a.  110  of  the  Evidence  Act,  possession  is 
prima  facie  evidence  of  a  completo  title  ;  anyone  who  would  oust  the 
possessor  must  establish  a  right  to  do  so  ;  and  possession  unexplained, 
held  for  twelve  years,  would,  according  to  Sambubhai  Karsondas  v.  Shiv- 
laldas  Sadashivadas  Desai  (6J,  constitute  a  complete  title  not  qualified 
by  an  aasertion'of  the  holder  that  he  purchased  from  this  or  that  person. 
The  assertion  of  ownership  at  all  implies  some  lawful  acquisition  of  the 
title,  and  the  effect  of  possession  as  owner  cannot  be  impaired  by  the 
surplus  statement  that  the  holder  acquired  by  the  mode  of  acquisition 
most  serviceable  for  holder  for  a  short  period.  Here  the  defendant,  Raoa 
Chandra,  had  held  undoubtedly  for  about  thirty  years,  and  in  such  a  case 
anyone  who  after  the  lapse  of  so  long  a  time  comes  forward  seeking  to 
make  him  a  mere  mortgagee  must,  according  to  Sevaji  Vajaya  Raghunadha 
Vaoji  Kristnan  Gopalar  v,  Ghinna  13  ay  ana  Ghetti  (7)  prove  his  own 
right  as  mortgagor  clearly  and  iodefeasibly.  Such  statements  as  have  been 
made  in  this  case  fall  far  short  of  satisfying  this  test.  They  fail  to  estab- 
lish any  particular  mortgage  at  all,  and  are  not  of  such  a  kind  that, 
showing  a  Hefinable  or  distinguishable  mortgage  to  have^been  executed,  they 
throw  on  [453]  the  mortgagee  the  onus  of  proving  what  the  terms  of  it  ware, 
and  his  right  under  it  to  retain  the  property  until  &e  is  paid  off.  No  doubt  a 
mortgagor,  who  has  no  dooucnanliot  acknowledgment  from  a  mortgagee, 
may  suffer  from  the  difficulty  of  proving  his  title  of  fifty  years  ago  ;  but, 
on  the  other  hand,  the  owner  of  property  is  nob  to  be  deprived  of  it  on 
mere  vague  intangible  statements  about  a  mortgage  for  which  no  one  could 


(1)  l  A.  194. 
(5)  9  B.  137. 


(2)  7  A.  677. 
(6)  4  B.  89. 


(3)  5  A.  184. 
17)  10  M.I.A. 


160. 


(4)  3  I.  A.  85. 
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be  effectively  brought  to  book  in  the  event  of  their  being  proved  false.     In       J889 
such  cases  the  law  leans  in  favour  of  possession  and  an  apparent  right  ex-    MARCH  23. 
ercised  for  many  years.     It  requires  the  person  who  comes  in  to  redeem  on 
his  own  terms  to  make  ou,t  a  clear  case,  to  succeed  by  the  strength  of  the    APPEL- 
title  he  sets  up.  "  LATE 

In  my  opinion  the  authorities  and  the  law  as  it  exists  and  has  existed,      CIVIL 

are  on  the  side  of  the  defendant-appellant,  and    I  would  not  have  gone    at        

this  length  into  the  authorities  had  it  not  been  for  the  expression  of  opinion  11  A.  438  = 
and    doubts  which  my    brother   Mahmood  threw  out    during  the  course    0  A.W.N. 
of  the  arguments.  (1889i  155 

In  my  opinion  the  appeal  should  be  allowed  with  costs,. and  the  suit 
dismissed  with  costs  in  the  Courts  below. 

BRODHUBST,  J. — I  concur. 

MAHMOOD,  J. — I  am  also  of  the  same  opinion  as  the  learned  Chief 
Justice,  and  I  agree  with  him  in  all  that  has  fallen  from  him.  But 
because  I  was  one  of  the  Judges  who  referred  this  case  to  a  Bench 
consisting  of  more  than  two  Judges,  I  wish  to  say  that  at  the  hearing  of 
the  case  and  throughout  the  argument,  I  did  entertain  considerable  doubts 
as  to  what  in  a  case  such  as  this  should  be  the  rule  of  onus  probandi 
upon  which  the  case  would  turn.  I  confess  now  that  after  having  had 
the  advantage  of  hearing  the  judgment,  which  the  learned  Chief  Justice 
has  just  delivered,  I  no  longer  entertain  any  doubts  as  to  the  require- 
meuts  of  the  law  and  the  rule  which  should  be  the  rule  of  decision  in 
cases  such  as  these.  It  seemed  to  me  of  course  at  first  sight  that  in  a  case 
where  the  property  is  sought  to  be  redeemed  by  a  mortgagor,  and  any 
particular  mortgage  is  admitted  by  the  defendant,  the  possession  of  the 
defendant  upon  his  own  admission  must  be  taken  to  be  a  possession  other 
[454]  than  adverse  ;  and  whether  such  possession  is  the  possession  of  a 
trustee  or  not,  it  could  not,  as  I  then  thought,  be  regarded  as  adverse  to  the 
plaintiff.  These  are  the  reasons  why  I  doubted  whether  after  an  admission 
of  mortgage  it  did  not  rest  upon  the  defendant  to  show  that  the  title  which 
the  plaintiff  had  asserted,  namely,  of  having  afe  sometime  been  the  owner 
of  the  property,  had  or  had  not  been  defeated  by  lapse  of  the  period  of 
limitation. 

I  have  mentioned  all  this  to  indicate  how  doubts  did  arise  in  my  mind. 
But  the  judgment  of  the  learned  Chief  Justice  deals  with  the  whole  of 
those  difficulties,  and  I  do  not  wish  to  add  anything  to  it  beyond  just 
indicating  the  manner  in  which  my  own  mind  is  satisfied  that  I  must 
adopt  and  agree  in  that  judgment. 

In  the  Courts  of  justice  in  England,  if  I  remember  the  English  law 
rightly,  the  plea  of  limitation  is  a  plea  which  falls J.under  the  class  of 
matters  ad  litis  ordinationen  and  does  not  go  to  the  essence  of  the  right 
that  is  to  say,  matters  ad  litis  decisionem. 

Indeed,  in  England,  if  a  understand  the  English  law  rightly,  it  rests 
upon  the  defendant  to  waive  his  plea  of  limitation,  much  in  the  same 
manner  as  a  defendant  in  an  action  ex  contractu  would  be  entitled  to  waive 
a  plea  of  minority.  In  India,  however,  the  Legislature  has  interfered,  and 
by  the  imperative  terms  of  s.  4  of  the  Limitation  Act,  it  has  declared  that 
every  suit  which  falls  beyond  the  limit  of  the  period  limitation  provided 
by  the  statute,  Act  XV  of  1877,  shall  be  dismissed  whether  the  plea  be 
waived  or  not. 

Here  then  the  plea  raised  by  the  defendant  was  a  plea  under  that 
statute,  that  is  to  say,  under  art.  148.  That  article  relates  to  cases  such 
as  this,  namely,  cases  against  mortgages  to  redeem,  and  the  clause 
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1889        provides  that  sixty  years  is  the  period  of  limitation,    and  that  such  period 
MARCH  23.   is  to  be  calculated  from  the  time  when  the  right  to  redeem  accrues. 

The  learned  Chief  Justice    has    pointed    out    why  under  conditions 
APPEL-      such  as    these    the    question     whether    the    period    of    limitation   has 
LATE       expired  or  not  becomes    under    our    law    not    merely    a    matter  of  plea 
Civil/.      [^55]  but  a  matter  which  goes  to  the  root  of  the  title  of  the-plaintiff.  His 
Lordship  has  pointed  out  in    respect    of    the    provisions  of  s.   110  of  the 
11  A.  438=   Evidence  Act,  that  the  law  presumes  that  when  a  person  in  long  possession 
9  A.W.N.    of  property  is  required  to  move  out  of  the  propertyjby  onejwho  alleges  a  rnort- 
(1889)  1SS.   gage  for  the  object  of  extending  the  period  of   limitation,  the  ordinary  pre- 
sumption   that  ownership  is  co   be  presumed  from   possession   does  not 
vanish.    I  have  no  doubt  that  should  be  the  law,  and  it  is  so  as  I  interpret 
s.  110  of  the  Evidence  Act. 

I  must  also  add  in  reference  to  what  the  learned  Chief  Justica  has 
said,  that  in  this  connection  my  own  mind  has  been  materially  assisted 
by  what  he  said  as  to  the  effect  of  s.  28  of  the  Limitation  Act  which  lays 
down  a  rule  of  substantive  law.  It  declares  that'after  theflapse  of  the 
period  provided  by  that  enactment  the  right  itself  is  gone  ;  it  is]not  the 
remedy  that  is  gone,  but  the  title  itself  ceases  to  exist. 

These  considerations  leavo  the  matter  in  no  doubt  now.  Therefore 
in  a  case  such  as  this  where  the  plaintiff  came  upon  the  allegation  that 
the  possession  of  the  defendant  was  that  of  a  mortgagee  under  a  mortgage 
of  1836  and  the  defendant  says  that  his  mortgage  was  of  1820,  it  lay  upon 
the  plaintiff  to  prove  that  at  the  date  of  the^filing  of  the  suit  he  had  a  sub- 
sisting mortgage  or  at  that  date  he  had  any  title  to  the  ownership  of  the 
property. 

In  reference  to  this  matter  I  wish  to  refer  to  a  ruling  of  this  Court 
in  Sheo  Ruttun  Gir  v.  Doorga  (1)  which  supports  the  conclusions  at  which 
the  learned  Chief  Justice  has  arrived.  I  may  say  that  I  feel  indebted  to 
the  learned  Chief  Justice  for  having  taken  the  trouble  to  prepare  the 
elaborate  and  exhaustive  judgment  which  he  has  done  on  account  of  ^the 
doubt  which  had  arisen  in  my  mind  over  the  question  of  the  burden  of 
proof.  I  am  happy  to  say  that  after  having  considered  the  matter 
I  entirely  agree  in  the  order  which  he  has  made.  Appeal  allowed. 


11  A.  438  =  9  A.W.N.  (1889)  109. 

APPELLATE  CIVIL. 
[456]  Before  Mr.  Justice  Straight  and  Mr.  Justice  Brodhurst. 


HASAN  ALI  AND  ANOTHER  (Plaintiffs)  v.  NAZO  AND  ANOTHER 
(Defendants).*     [21st  March,  1889.] 

Limitation— Muhammadan  Law— Inheritance— Gift— Suit  by  heir  for  share  of  donor's 
property  by  declaration  of  invalidity  of  gift— Act  XV  of  1877  Limitation  Act,  sch,  ii. 
Nos.  9i,  144. 

A  Muhammadan  who  in  October,  1875,  executed  a  deed  of  gift  of  his  property, 
under  which  possession  was  taken  by  the  donees,  died  in  June,  1885,  never  having 
taken  any  steps  to  have  the  deed  of  gift  set  aside,  In  February,  1886,  a  suit 
was  brought  by  bis  nephew,  claiming  a  share  in  the  donor's  estate  by  right 

•  Second  Appeal  No.  1335  of  19S7,  from  a  decree  of  Hunshi  Manmohan  Lai,   Sub- 
ordinate Judge  of  Azamgarb,  dated  the  1st  June,   1887,  confirming  a  decree  of  Maulvi 
Muhammad  Amir-ud-din,  Munsif  of  Muhammadabad,    dated  the  9tb  August,  1886. 
(1)  N.W.P.H.C.R.  1874,  p.  36. 
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of  inheritance,  and  by  having  it  declared  that  the  deed  was  procured  from  the 
donor  by  fraud  and  undue  influence.  It  was  found  tbat  the  plaintiff  was  aware 
of  the  existence  of  the  deed  scon  after  its  execution,  and  tbat  if  there  were  any  MARCH  21. 

facts  entitling  him  to  have  it  cancelled,  those  facts  were  known  to  him  more  than 

three  years  before  the  institution  of  the  suit.  APPEL- 

Held  tbat  the   plaintiff  had,    during  the  donor's   life-time,  no   reversionary  or 
vested  interest  in  the  estate.but  a  mere  possibility  of  inheritance,  and  consequent-        LATi 
ly  the  donor,  when  he   executed  the  deed,  had  full  disposing   power  over  his  pro        ClVIL. 
perty,  and  the  right    which,  at  his  death,   accured  to  the    plaintiff,  came   to  the  - 

latter    affected  by  the  donor's   acts  and   dispositions  ;  and   that  as  a   suit  by  the  11  JL.  436  = 
d^nor  to  set  aside  the  deed  would,  at  the  time  of  his  death,  be  barred  by  art.  91    g  ^   ^f.N 
of  the  Limitation  Act  (XV  of  1877',  such  a  suit  was  also  barred  against  the  plain-   .>aaQ,  inq 
tiff  who  claimed  through  him,  theamoelment  of  the  deed  being  a  substantial  and  " 
necessary   incident  of  the  claim,  and  the  necessity  which    rested  upon  the  plain- 
tiff for  obtaining  such  oancelment  before   he  could  dislodge  the  donees  not  being 
obviated  by  bis  choosing  to  call  the  suit  one  for  possession  of  immoveable  property. 
Abdul  Wahid  Khan  v.  Nuran  Bibi  (1)  and  Jagadamba  Chowdhrani  v.  D&khinan 
Mohun  (2)  referred  to. 

£Appl.,  30  B.  304  =  7  Bom.  L  R.  742  ;  R  .  19  A.  593  (602)  ;  24  B,  260  (284)  ;  56  P.  R 
94  ;  11  C.P.L.B.  49  :  D.,  74  P.R.  1904.] 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of 
Straight,  J. 

Mr.  Abdul  Majid,  for  the  appellants. 

Mr.  Hameed-ullah  and  the  Hon.  Pandit  Ajudhia  Nath,  for  the 
respondents. 

STRAIGHT,  J. — The  following  are  the  facts  necessary  to  be  stated  in 
order  to  make  the  grounds  upon  which  this  second  appeal  will  be  disposed 
of  intelligible. 

[457]  There  were  two  brothers  from  whom  the  parties  to  the  present 
suit  come,  as  the  subjoined  tree  shows  : — 


Sadullab.  Ibadullah. 


|  |  Hasan  Ali. 

Musammat  Nazo  Musammat  Phola        (Plaintiff). 

(Defendant  1).  (Defendant  2). 

The  plaintiff  Sidruddin  is  a  transferee  from  Hasan  Ali  under  a  deed 
of  sale  of  the  29bh  September,  1885.  On  the  13th  October,  1875,  Sadullah 
made  a  gift  of  the  property  now  in  suit  to  his  two  daughters,  the  defendants, 
and  on  the  lOfch  June,  1885,  he  died.  The  present  suit  was  instituted  on 
the  15th  February,  1886,  for  a  declaration  of  the  plaintiff  Hasan  Ali's 
right  by  inheritance  under  the  Muhammadan  Law  to  one  seham  out  of  the 
three  sehams  into  which  the  estate  of  Sadullah  was  divisible  on  his  death, 
by  declaring  the  deed  of  gift  of  the  13th  October,  1875,  ineffectual  on  the 
ground  that  it  was  obtained  from  Sadullah  by  tbe  defendants  "  when  he 
was  very  old  and  out  of  his  senses."  The  first  Court  dismissed  the  plaintiffs' 
suit,  holding  them  to  have  failed  to  establish  their  case  upon  all  points. 
The  lower  appellate  Court,  though  apparently  finding  that  the  deed  of 
gift  was  perfected  by  possession  given  and  taken  thereunder,  has  upheld 
that  decision  upon  tbe  ground  that  tbe  suit,  being  one  for  the  invalidation 
of  the  deed  of  gift,  is  barred  by  art.  91  of  the  Limitation  Act.  The  decree 
of  the  learned  Subordinate  Judge  is  assailed  in  second  appeal  upon  this 
contention,  that  the  suit  being  really  one  for  the  recovery  of  possession  of 
i  nmoveable  oroparty  by  declaration  of  che  right  of  inheritance  thereto  of 
the  plaintiff  Hasan  Ali,  is  governed  by  the  twelve  years'  rule.  I  have  very 

(1)121.  A.  91.  (8)  13  I,  A.  84, 
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1889        fully  and  carefully  considered  the  arguments  addressed  to  us  at  the  hear- 

MABCH  ai.  ing  of  the  appeal,  and  in  the  result  the  matter  appears  to  me  to  present 

itself  thus.     It  is  not  denied  that  the  property  now  in  suit  belonged  to 

APPEL-      Sadullah  Khan,  and  that  so  long  as  he  lived  it  was  competent  for  him  to 

LATE.       dispose  of  it  by  way  of  gift ;  in  other  words,  he  was  the  full  and  absolute 

ClVIL       owner  and,  as  such,  entitled    to  deal   with  it  in  that  way.     It  is  equally 

'      [458]  clear  that  had  he  been  induced  by  fraud,    misrepresentation,  undue 

11  A.  456—  influence  or  coercion  to  execute  a  deed  of  gift,  he  could  have  come  into 
9  A.W.N.  Court  to  avoid  it  upon  that  ground.  But  he  did  not  do  so,  and  as  far  as 
(1889)  109.  I  understand  the  Muhammadan  Law,  bis  gift  of  his  property  to  his  two 
daughters  was  as  effectual  and  binding  against  him  from  the  time  it  was 
made,  as  if  he  had  sold  the  property  covered  by  it  to  a  stranger  vendee 
for  good  consideration.  Then  the  question  arises,  could  the  plaintiff, 
Hasan  Ali,  have  come  into  Court  in  the  lifetime  of  Sadullah,  his  uncle, 
and  asked  for  a  declaration  that  the  deed  of  gift  was  invalid  upon  the 
ground  now  asserted  by  him  ?  I  am  clearly  of  opinion  that  be  could  not, 
and  I  think  such  a  suit  would  have  been  open  to  that  objection  in  iimine, 
that  his  expectant  right  as  a  possible  heir  of  his  uncle,  should  he  sur- 
vive him,  was,  to  use  the  words  of  my  brother  Mahmood  in  a  judgment 
of  his  as  Judge  of  Eae  Bareli,  approved  by  the  Lords  of  the  Privy  Council 
in  Abdul  Wahid  Khan  v.  Nuran  Bibee  (1) — "  a  mere  possibility  which, 
under  the  Muhammadan  Law,  is  not  regarded  as  a  present  or  vested 
interest."  In  other  words,  if  I  understand  the  Muhammadan  Law  right, 
it  does  not  recognise  any  reversionary  inheritance  or  contingent  interest 
expectant  on  the  death  of  another,  and  till  that  death  occurs  which  force 
of  that  law  gives  birth  to  the  right  as  heir  in  the  person  entitled  to  it 
according  to  the  rule  of  succession,  he  possesses  no  right  at  all.  Conse- 
quently until  his  uncle  Sadullah  died,  Hasan  Ali  had  no  right  pre&ent  or  ex- 
pectant, which,  had  he  predeceased  Sadullab,  would,  supposing  him  (Hasan 
Ali),  to  have  had  a  son,  have  passed  to  such  son.  It  seems  to  my  mind 
therefore  to  follow  that  Sadullah  having  full  disposing  power  over  his 
property  to  the  date  of  his  death,  and  such  death  being  the  crucial  point, 
the  right  which  then  accrued  to  Hasan  Ali  came  to  him  through  Sadullah 
subject  to  and  affected  by  any  act  done  or  disposition  made  by  Sadullah 
in  the  exercise  of  his  undoubted  rights  as  proprietor.  No  doubt  bad  a 
will  been  then  put  forward  by  the  defendants  to  justify  their  possession  of 
the  whole  estate  by  way  of  bequest  from  Sadullab,  he  could  have 
withheld  his  consent  to  it  with  the  results  provided  by  the  Muhammadan 
Law,  because  he  bad  then  [459]  acquired  bis  right  as  heir.  But  it  is  to  be 
observed  that  the  principle  underlying  this  rule  is  that  it  is  only  on  the 
death  of  the  testator  that  the  right  of  the  heir  to  assent  or  refuse  assent 
to  the  bequests  of  a  will  comes  into  existence,  and  no  assent  given  in  the 
lifetime  of  the  testator  has  any  force  or  binding  effect.  But  in  the 
present  case  we  have  not  to  deal  with  a  will,  but  a  deed  of  gift  made 
by  the  proprietor  of  an  estate  nearly  ten  years  before  his  death,  and 
neither  revoked  nor  sought  to  be  set  aside  by  him.  If  Sadullah  were 
alive  now,  and  bad  come  into  Court  with  a  suit  to  set  aside  his  deed 
of  gift,  it  cannot  be  denied  that  be  would  have  been  barred  by  the 
limitation  of  art.  91  of  the  Limitation  Act.  How  then  is  the  position 
of  the  plaintiff  Hasan  Ali  better  than  that  of  the  person  through  whom 
he  claims  ?  As  I  have  before  remarked,  had  Sadullah  sold  the  pro- 
perty in  suit  to  a  purchaser  for  good  consideration,  such  sale  could  not 

(1)  13  I.A.  91. 
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be  impeached   by  Hasan  All ;  for   it  was  fully  within  his  uncle's  powers,       1888 
and  the  title    the  vendee   acquired    against    Sadullah    would    hold     as  MARCH  91. 
good   againsi   him.     The  deed   of   gift   of  October,  1875,  in    my  opinion 
does    not   stand    upon    an    inferior   footing,    and    as  it  was  binding  on     APPEL- 
Sadullah,   so   is  it  binding   on  the  plaintiff  Hasan   Ali.     But  it  is  said,      LATE 
this  being  a  suit  for  the    recovery    of   immoveable    property   by    right     QIVIL 
of   inheritance,  the    prayer  for  invalidation  of   the  deed  of  gift  is  merely        — -  ' 
ancillary   and  incidental    to   the  main  purpose  of  the  suit,    and  cannot  11  A.  203  = 
affect  the  substantive  relief   sought.     And  the  same  contention  was  raised    9  A.W.N. 
in  Jagadamba  Chaodhrain  v.  Dakhina  Mohun  (1)  with  regard  to  art.  129    (1889)  109. 
of  Act  IX  of  1871,  which  was  a  suit  by  reversionary  heirs   for  possession 
of  immoveable  property  in   which  the   validity   of   the   adoption  of   the 
defendants  in  possession  came  into  question.     Their  Lordships   held  that 
in  suits   governed  by  that   Limitation  Act,    where   the   plaintiff  cannot 
succeed  without  displacing  an  apparent  adoption  under  which  defendants 
are  in  possession,  must  be  brought  within  twelve  years  from  the  date  of 
the  adoption,  or  (at  the  option  of  the  plaintiff)  the   date  of  the  death  of 
the  adoptive  father.     In  the  present  case  it  seems  equally  clear  to  me  that 
the  plaintiffs  cannot  dislodge  the  defend- [460] ants  from  the  property,  of 
which   they   are  admittedly   in   possession  without   clearing  out  of  their 
way   the   deed  of  gift  of  October,  1875,  and    that  merely  because     they 
choose  to  call  the  suit  one  for  possession  of  immoveable  property,  they 
cannot  escape  the   obligation   to   do   so.  If  then  this  be  the  true  view  of 
the  matter,  and  the  prayer  to  set  aside  the   deed  of  gift  is  to  be  regarded 
as  a  substantial  incident  of  their  claim,  what  is  the   article  of  the  limi- 
tation  law  applicable  to  such  a  suit  ?  It  is  not  denied  that  almost  from 
the  date  of  the  deed  of  gift  Hasan  Ali  was  aware  of  its  existence,  and^hat 
had  he  possessed  any  right  to    maintain  a  suit  for  its   oancelment,  ''  the 
facts  entitling  him  to  have  it  cancelled  or  set  aside"  were  known  to  him 
much  more  than    three  years    before  the  present  suit  was  instituted,  and 
he  is   now   barred,     But  as  I  have  already  ruled,    he  had  no  such  right, 
and  the  grounds  upon  which  he  seeks   relief   from  the    deed  are  grounds 
which  can  only  come  to  the  plaintiff  Hasan   Ali  through  Sadullah.     As 
time  had  run  against  Sadullah,  so  in  my  opinion  it  has  run  as  against  the 
plaintiffs,  and  the  Subordinate  Judge  rightly  held  them  barred  by  art.  91. 

The  appeal  is  dismissed  with  costs. 

BRODHUBST,  J. — I  concur.  Appeal  dismissed. 

11  A.  460  lP.Ci-16  I  A.  205  =  5jSar.  P.C  J.  433. 

PRIVY  COUNCIL. 
PRESENT : 

Lord  Watson,  Sir  B.  Peacock,  and  Sir  R.  Couch. 
[On  appeal  from  tha  High  Court  for  the  North-Western  Provinces.] 


MOHAMMAD  MUMTAZ  AHMAD  AND  OTHERS  (Plaintiffs)  v.  ZOBAIDA  JAN 
AND  OTHERS  (Defendants).  [16th,  17th,  21sfc  &  23rd  May  &  6th  July,  1889.] 

Claim  to  possession  of  property  under  dead  of  sale—  Consideration— Muhammadan  Jaw  — 
"Mitshaa"— Effect  of  possession  following  upon  gift  to  render  it  valid. 

The  law  relating  to  the  invalidity  of  gifts  of  "muahaa"  i.e.,   the  prohibition 
of  the  gift  of  an  undivided  part  in  property  capable  of  partition,  ought  to  be 


A  VI— 91 


(1)  13  I.A.8  4. 
721 


11  All.  461 


INDIAN  DECISIONS,  NEW  SERIES 


[Yol. 


1889 

JULY  6, 

PRIVY 

COUNCIL. 

11  A.  460 

(P.C.)- 

16  I.  A.  208- 

9  Bar.  P.O.J, 

433. 


confined  within  the  strictest  rules  ;  and  the  authorities  on  the  Muhamm.idan 
law  show  that  possession  taken  under  a  gift,  even  although  that  gift  might  with 
reference  to  "  mushaa  "  be  invalid  without  it,  transfers  effectively  the  property, 
tivcn,  according  to  the  doctrines  of  both  the  Shia  and  the  Sunni  schools. 
Possession  cnce  taken  under  a  gilt  is  not  [461]  invalidated,  as  regards  its  effect 
in  supporting  the  gift,  by  any  subsequent  change  of  possession. 

The  subject  of  the  gift  was  shares  in  revenue-paying  villages,  with  land,  houses 
and  moveables.  Of  tho  greater  portion  of  this  property,  the  donor,  a  mother 
giving  them  to  her  daughter,  had  only  so  far  possession  that  she  was  in  receipt 
of  the  rents  and  profits.  In  the  deed  of  gift  the  declared  (thereby  making  an 
admission  whereby  her  heir  wnd  all  claiming  through  him  were  bound)  that  she 
had  made  tho  donee,  her  daughter,  possessor  of  all  the  properties  ;  and  she 
directed  that  the  gift  should  be  carried  into  effect  by  the  daughter's  husband, 
who  was  manager  of  estates  on  behalf  of  both  mother  and. daughter  before  them. 
Held,  in  a  suit  for  the  possession  of  the  property  on  a  sale  by  the  heir  of  the 
donor,  brought  by  the  vendees  against  him,  and  joining  as  defendants  the  heirs 
of  the  daughter,  then  deceased,  that  sufficient  possession  had  been  taken  on 
behalf  of  the  daughter  to  render  the  gift  effectual,  and  to  defeat  the  claim  as 
against  her  heirs. 

[F.,  18  A. 1  =  15  A.W.N.  123;  380.  518  =  13  O.L.J.  492  =  9  led.  Cas.  (636)  =  15  C.W.N 
541  ;  17  C.L.J.  85  (86)  ;  91  P.R.  1894  ;  141  P.L.R.  1901 ;  Rel.,  8  Ind.  Cas.  38 
(39)  =  15  C.W.N.  32S  (330)  ;  Appl.,  26  B.  577  (596)  =4  Bom.  L.R.  180;  R.,  21 
A.  165=19  A.W.N.  8  ;  30  A.  250  =  A.W.N.  (1908),  104  ;  27  B,  81  (41)  ;  29  B. 
468  (478)  =  7  Bom.  L.R.  443;  30  B.  214  (219)  =  13  Bom.  L.R.  717  =  12  Ind. 
Cas.  225  ;35  C.  1  (23)  (P.C.)  =  4  A.L.J.  572  =  11  C.W.N.  973  =  9  Bom.  L.R.  872  = 
17  M.L.J.  408  =  6  C.L  J.  695  =  4  L.B.R.  154  =  2  ML.T.  479;  16  M.  43  (49);  30  M. 
519=17  M.L.J.  562  =  5  A.LJ.  566  ;  35  M.  120  =  14  Ind.  Cas.  993  (997)  ;  6  Bom. 
L.R.  983  (994)  ;  6  Bom.  L.R.  1031  (1050)  ;  106  PR  1912  ;  D.,  22  B.  489 
(492)  ;  86  P.R.  1910  =  171  P.L.R.  1910  =  8  Ind.  Cas.  307  =  130  P.W.R.  1910] 

.  APPEAL  from  a  decree  (22nd  June,  1885),  of  the  High  Court,  revers- 
ing a  decree  (1st  May,  1884)  of  the  Subordinate  Judge  of  Mainpuri, 
and  dismissing  the  appellant's  suit. 

The  first  of  the  two  questions  in  the  suit  out  of  which  this  appeal 
arose,  was  as  to  the  payment  of  the  consideration  upon  a  deed  of  sale, 
dated  16th  December,  1882,  in  favour  of  the  plaintiffs,  who  claimed 
possession  upon  it.  The  other,  forming  the  second  issue,  related  to  the 
validity  of  a  deed  of  gift,  purporting  to  have  been  executed  on  12th 
February,  1879,  by  a  Muhammadan  widow  in  favour  of  her  daughter,  now 
represented  by  the  first  six  defendants,  this  gift  disposing  of  the  property 
the  subject  of  the  sale;  and,  if  valid,  effectually  preventing  any  such 
subsequent  transfer  by  the  vendor,  who  made  title  as  heir  to  the  widow. 
By  this  sale-deed,  which  was  registered,  the  vendor,  Muhammad  Usman, 
in  consideration  of  Ks.  10,000,  purported  to  transfer  to  two  of  the  plaintiffs, 
and  to  another  person,  (through  whom  a  third  plaintiff  claimed),  three- 
fourths  of  his  interest  in  the  property  left  by  his  sister,  Himayat  Fatma, 
who  died  in  January,  1882,  he  being  her  sole  heir.  The  property  was 
described  as  in  greater  part  "  zemindari  villages  together  with  all  the 
appurtenances,  perpetual  maaii  lands,  and  resumed  maafi,  milkiats  and 
groves  situate  in  Pargana  Mahrera,  the  estate  of  Himayat  Fatma  Begum." 
Tho  execution  of  this  was  [462]  admitted  by  Usman,  who  stated  in  his 
defence  that  when  he  was  before  the  sub-registrar  he  received  Es.  2,500  ; 
and  acknowledged  the  previous  receipt  of  Es.  2,500;  and  his  case  was 
that,  notwithstanding  such  acknowledgment,  he  had  not,  in  fact,  receiv.ed 
the  latter  sum  ;  having  also  handed  back  the  Es. 2,500  after  the  registration. 

Tbe  plaint  also  stated  that  the  six  other  defendants,  who  were  the 
heirs  of  the  deceased  daughter,  Zahur,  prevented  the  plaintiffs  from  getting 
possession,  falsely  setting  up  a  deed  of  gift  from  Himayat  to  Zahur. 
These  defendants,  however,  in  their  written  statement  maintained  that 
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the  deed  of  gift  was  valid,  and  that  under  it  Zahur  had  received  posses- 
sion of  all  the  property  claimed  in  the  present  suit.  They  further  alleged 
that  the  plaintiffs'  deed  of  sale  had  been  obtained  from  Usman  by  collusion 
to  deprive  them  of  their  rights,  and  without  borui  fide  payment.  PBIVY 

The  Subordinate  Judge  found  that  the  Ks.  7,500  were   not  paid,  and  COUNCIL, 
that  it  was.  not  proved   that  Usman  returned   the'  Rs.  2,500  which  he      «T~i«n 
received  before  the  sub-registrar.     As   to  the   deed   of  gift,  he  disbelieved 
the  evidence  as  to  its  execution,  and  held  that,    even  if  executed,  it  would      (P.O.)™ 
have  been  invalid  on  the  ground  of    "mushaa."     He  found   that  no  pos-  1B  '•*•  2Cfls3 
session  had   been  delivered  under  this  gift.     Proportioning  the   property  8  8ar-  P-0.*. 
comprised  in  the  sale  to  the  part  of  the  consideration   which  he  found  to        *33. 
have  been   paid,  he   decreed  in   favour  of  the   plaintiffs  for  possession  of 
one-fourth. 

The  plaintiffs  appealed  to  the  High  Court  for  the  whole  claim  to  be 
allowed,  on  the  grounds,  first,  that  the  whole  consideration  had  been  in 
fact,  paid ;  and,  secondly,  that,  even  on  the  view  of  part  payment  only 
having  been  made,  they  were  entitled  to  completion  of  the  sale  of  the 
whole  property  by  possession  being  given  to  them.  The  six  defendants 
preferred  a  cross-appeal, to  the  effect  that  their  property  was  being  conveyed 
away  collusively,  inasmuch  as  the  deed  of  gift  of  12th  February,  1879, 
was  valid,  and  had  been  followed  by  possession..  They  alleged  that  the 
payment  of  the  Bs.2,500  by  the  plaintiffs  had  not  been  proved,  nor,  in 
fact,  made.  But  Iheir  case  was  that  they  were  entitled  by  the  gift  prior 
in  date,  [463]  which  had  been  followed  by  delivery,  and  with  whinh  the 
doctrine  of  "  mushaa,"  erroneously  applied  by  the  Subordinate  Judge,  had 
nothing  to  do. 

The  plaintiffs'  appeal  was  dismissed  by  the  High  Court  (PETHERAM 
C.  J.,  and  TYRRELL,  J.).  They  refused  to  interfere  with  the  conclusion 
of  the  Subordinate  Judge. . 

The  cross  appeal  of  the  six  defendants  was,  however,  decreed,  and 
the  suit  was  dismissed  altogether,  for  reasons  thus  expressed  in  the 
judgment : — 

"  The  plaint  states  that  the  plaintiffs  bought  this  property  by  a  deed, 
and  paid  Rs.  10,000  consideration.  This  is  denied  by  the  principal 
defendant,  and  upon  this  issue  the  case  went  to  trial.  It  was  the  founda- 
tion of  the  whole  case,  and  the  Subordinate  Judge  decided  that  the  deed 
was  executed  and  the  consideration  was  not  paid.  The  plaintiffs'  allega- 
tion was  that  they  paid  the  entire  consideration  for  the  entire  property, 
and  their  main  proposition  having  failed,  the  Judge  ought  to  have 
dismissed  the  suit  as  brought.  But  instead  of  doing  this,  he  divided  an 
indivisible  consideration  and  an  indivisible  property,  and  said  that  because 
the  plaintiffs  had  paid  a  part  of  the  consideration,  they  were  entitled  to  a 
part  of  the  property.  This  was  making  a  new  contract  for  the  parties, 
which  the  Subordinate  Judge  had  no  power  to  do.  We  decide  the  case 
upon  this  ground  only,  and  we  decide  nothing  as  to  the  merits.  The 
appeal  must  be  allowed  on  the  ground  that  the  first  Court  has  granted  a 
relief  which  is  not  in  accordance  with  the  plaintiffs'  claim,  and  that  the 
plaintiffs  have  failed  to  prove  the  main  allegation  upon  which  their  pray- 
er for  relief  was  based.  We  make  no  order  as  to  costs  in  this  case.  In 
First  Appeal  No.  93  of  18(84,  the  appeal  is  dismissed  with  costs." 

Mr.  J.  Graham,  Q.  C.,  and  Mr.  B.  V.  Doyne,  for  the  appellants, 
argued  that  the  decrees  of  the  High  Court  should  be  reversed  and  that 
the  whole  claim  of  the  plaintiffs  should  be  decreed  ;  or  that  they  should 
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1889       receive  such  proportionate  relief  as  had  been  decreed  to  them  by  the  first 
JULY  6.     Court. 

[464]  Ib  was  submitted  that  in  regard  to  the  Indian  Registration  Act, 

PBIVY      III  of  1877,  ss.  58  and  59,  an  admission  of  payment  endorsed   in  aecord- 
COUNCIL.  anca  with  s.   58,   such  as  had  been  made  in  this   case,  was  prima  facie 
evidence  against  the  executant ;   and,  without  evidence  to    the   contrary, 
11  A.  160     conclusive.     This,  and  other  facts,  threw  the  burden  of  disproving  pay- 
(P.C.)=      ment  on  to  Usman  and    the  otl)er  defendants,  who  had  not   sustained  it. 
16 1. A.  208=  On  the  other  hand,  it  was  sufficient  to  entitle  the  plaintiffs  to  a  decree  if 
S  Bar.  P.C.J.  ^g  QVidence,  as    to   which  the   High  Court  had  given    its  own  opinion, 
*a8«        should  show  that  the  Bs.  2,500  had  been   paid.     The   sale  was  complete 
under  s.  54  of  Act   IV  of  1882,  whether  the  money   was  actually  paid  or 
not,  if  the  agreement  was  for  future   payment.     It  was  the  right  to    the 
possession  that  was  now  in  question,  and  the  contention  was  that  the  trans- 
fer of  a  right  of  possession  of  the  property  would  be  none  the  less  a  transfer 
because  the  transferring  vendor  happened  to  be  out  of  possession.     They 
referred  to  Macnaghten's  Principles  of  Mubammadan  Law,  Chap.  III. Sale, 
paras.  12  and  18.  Precedents  of  Sale,  Case  IV. 

Mr.  J.  H.  A.  Branson,  for  the  six  respondents  claiming  under  the 
gift  to  Zabur,  contended  that  the  dismissal  of  the  suit  was  right,  if  not 
precisely  on  the  grounds  stated  in  the  judgment  of  the  High  Court. 

The  concurrent  findings  of  the  Courts  below  were  that  the'Bs.  7,500 
were  not  paid,  and  even  if  the  Bs.  2,500,  contrary  to  the  weight  of  the 
evidence,  were  to  be  taken  as  paid,  the  plaintiffs  had  failed  to  show  them- 
selves entitled  to  possession.  Instead  of  performing,  or  being  ready  and 
willing  to  perform,  their  part  of  the  contract,  the  plaintiffs  were  found 
alleging  that  they  bad  made  a  greater  payment  than  they  had  made,  if 
not  alleging  a  payment  when  they  had  made  none. 

He  referred  to  Kalee  Pershad  Tewari  v,  Raja  Sahib  Perhlad  Sein  (1), 
Rani  Bhobosunderi  Dassia  v.  Issarchunder  Dutt  (2),  Kali  Das  Mullickv. 
Kanhaya  Lai  Pundit  (3). 

[465]  There  was  another,  and  it  was  submitted  a  complete,  ground 
for  the  dismissal  of  the  suit,  as  against  the  six  defendants,  viz.,  that  at 
the  death  of  Himayat  the  estate  which  Usman  purported  to  sell  had  been 
already  transferred  to  others.  The  deed  of  gift  of  12th  February,  1879, 
was  valid,  all  the  reasons  assigned  by  the  Subordinate  Judge,  for  its  being 
invalid  and  inoperative,  being  inadequate.  It  was  an  error  in  the  judgment 
of  the  first  Court  to  assert  that  possession  had  not  followed  that  deed  of 
gift.  He  referred  to  the  proceedings  taken  to  obtain  mutation  of  names, 
and  the  other  evidence  on  the  question  of  possession  by  Zahur ;  and 
argued  that,  in  the  case  of  a  gift  from  a  parent  to  a  child,  proof  of 
the  transfer  of  the  possession  was  not  required  to  establish  it.  He 
referred  to  Musammat  Ameer-un-nissa  Khatoon  v.  Musammat  Abed-un- 
nissa  Khatoon  (4),  in  which  case  it  was  said  that  the  general  principle 
of  Muhammadan  law,  that  a  gift  is  invalid  where  there  is  a  want  of 

(1)  Reported  with,  and  as  part  of,  the  case  of  Raja  Sahib  Perhlad  Sein  v.   Babu 
Budhoo  Singh,  12  M.I. A.  306,  at  p.  311 ;  also  2  B.L.K.P.C.  111. 

(2)  18  W.B.  140.  (3)  H  LA.  218  =  I.L.R.  11  C.  121. 

(4)  23  W.R.  (P.O.  Civ.  RuU  208.  As  to  "mushaa"  the  following  is  part  of 
the  judgment  in  the  case  cited  ; —  "A  legal  objection  to  the  validity  of  tho.se  gifts  was 
made  in  the  High  Court  on  the  ground  that  the  gift  of  mushaa,  or  an  undivided  part 
in  property  capable  of  partition,  was,  by  Muhammadan  law,  invalid.  That  a  rule  of 
this  kind  does  exist  in  Muhammadan  law,  with  regard  to  some  subjects  of  gift,  is 
ylain.  The  Hedaya  gives  the  two  reasons  on  which  it  is  founded  ;  iicst,  that  complete 
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[466]  acceptance  and  seisin  by  the  donee,  is  subject  to  the  exception  that       1889 
where  there  is  on  the  part  of  a  father  or  obher  guardian  a  bona  fide  inten-     JULY  6. 
tion  to  make  a  gift,  the   law  will  be  satisfied   without  change  of  posses-        - 
aion.     Here,  however,  the  evidence  showed  that  Zahur  had,  through  her     PRIVY 
manager,   her   husband,    Ahmad    Husain,    obtained     possession.     That  COUNCIL. 
being  so,  the  gift  to  her,  which  she  lived  long  enough  to  receive  as  a        —  — 
valid  gift,  was  effective  ;  and   rendered  Usman's  subsequent  deod  of  sale     It  A.  180 
inoperative.  (P.O.)* 

Mr.  J.  Graham,  Q.  C.,  replied,  contending  that   the  deed  of  gift  of  16  I.A.  205- 
1879  had  not  been  completed  by  delivery   of  possession  to  Zahur.  5  Bar.  P.C.J, 

On  a   subsequent   day,  6th  July,    their    Lordships'    judgment  was        *33. 
delivered  by  SIR  PEACOCK.— 

JUDGMENT. 

SIR  BARNES  PEACOCK.  —  The  appellants,  who  were  plaintiffs  in  the 
suit,  claim  as  purchasers  of  three-fourths  of  a  share  in  an  estate  to  which 
they  alleged  that  Muhammed  Uaman  had  succeeded  by  descent  from 
Himayat  Fatma.  The  first  two  appellants  claimed  as  direct  purchasers 
from  Usman  and  the  third  as  a  sub-purchaser. 

The  estate  originally  belonged  to  Ghaudhri  Hafiz  Husain,  who  died 
in  1865  without  leaving  male  issue.  After  his  death  his  widow,  Hymayat 
Fatma,  and  his  daughter,  Zahur  Fatma,  by  an  award  made  with  their 
mutual  consent,  obtained  proprietory  possession  of  the  prpperty  in  equal 
shares,  and  Chaudhri  Ahmed  Husain,  husband  of  Zahur  Fatma,  was 
entrusted  with  the  managment. 

The  plaintiffs  in  their  plaint  (para.  4)  alleged  that  upon  the  death  of 
Himayat  Fatma  in  the  beginning  of  1882,  Muhammad  Usman  became 
her  heir,  and  that  according  to  the  distribution  of  shares  under  the 
Muhammadan  law  Usman  got  229  out  of  390  sihams,  and  the  heirs  of 
Zahur,  who  died  in  Decembsr,  1879,  in  her  mother's  lifetime,  got  161 
sihams  ;  that  out  of  his  right  Usman  sold  theree-fourtha,  amounting  to 
sihams,  to  the  plaintiffs,  Mumtaz  Ahmad  and  Firast  Husain  and 


seisin  being  a  necessary  condition  in  case  of  gift,  and  this  being  impracticable  with 
respect  to  an  indefinite  part,  of  a  divisible  thing,  the  condition  cannot  be  performed  ; 
and,  secondly,  because  it  would  throw  a  burden  on  the  donor  he  had  not  engaged  for, 
viz  .  to  make  a  division  (see  Book  XXX,  o.  T,  Vol.  3,  p.  293),  Instances  are  gvien  by 
text  writers  of  undivided  things  which  cannot  be  given,  such  as  fruit  unplucked  from 
the  tree  and  crops  unsevered  from  the  land.  It  is  obvious  that  with  regard  to  things 
of  this  nature  separate  possession  cannot  be  given  in  their  undivided  state,  and  con- 
fusion might  thus  be  created  between  donor  and  donee  which  the  law  will  not  allow. 

"  In  the  persent  case  the  subjects  of  the  gift  are  definite  shares  in  certain  zemindaris, 
the  nature  of  the  right  in  them  being  defined  and  regulated  by  the  public  aots  of  the 
British  Government.  The  High  Court,  after  stating  that  '  the  shares  were  for  revenue 
purposes  distinct  estates,  each  having  a  separate  number  in  the  Collector's  books, 
and  each  being  liable  to  the  Government  only  for  its  own  separately  assessed  revenue,' 
and  further,  that  the  proprietor  collected  a  definite  share  of  the  rents  from  the  ryots 
and  had  a  right  to  this  definite  share  and  no  more,  held  that  the  rule  of  the  Muham- 
madan law  did  not  apply  to  property  of  this  description. 

"  In  their  Lordships'  opinion  this  view  of  the  High  Court  is  correct.  The  principle 
of  the  rule,  and  the  reasons  on  which  it  is  founded,  do  not,  in  their  judgment,  apply 
to  property  of  the  peculiar  description  of  those  definite  shares  in  zemindaris,  which 
are  in  their  nature  separate  estates,  with  separate  and  defined  rents.  It  was  insisted 
by  Mr.  Leiih,  that  the  land  itself  being  undivided  and  the  owners  of  the  shores  entitled 
to  require  partition  of  it,  the  property  remained  '  mushaa.'  But  although  this  right 
may  exist,  the  shares  in  zemindaris  appear  to  their  Lordships  to  be,  from  the  special 
legislation  relating  to  thorn,  in  themselves,  and  before  any  partition  of  the  land. 
definite  estates,  capable  of  distinct  enjoyment  by  perception  of  the  separate  and  defined 
rents  belonging  to  them,  and  therefore  not  falling  within  the  principle  and  reason  of 
the  law  relating  to  mushua." 
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1889       Sahib  AH  Khan,  for  Ra.  10,000  on  tte  16th  Daoamber,  1882,  and  raaaivad 

JULY  6,     the  consideration   moaey  and  gjfc  tha  de3i  ragiabaraJ ;   and  that  on  the 

—        3rd  May,  1883,  Sahib  Ali  Khan  sold  his  interest  to   tha  appallant,  Sheik 

PRIVY     Irshad    Husain    under  a     sale-dead.     [467]    They    charged    that    tha 

COUNCIL,    daughters,  the  grandson,  and  the  son-in-law  of  Ahmad  Huaain  hid  entered 

into  a    collusion  with    Usman,  and    interfered    with    their   possession, 

11  A.  460     an(j  praye(j    that    they  might    be  put  into    possession  of    the    claimed 

property,    being   171f  out   of   390  sihams    of  the    property    detailed  in 

16  I. A.  208=  the  plaint,  by  proving  the  sale-deeds  of  the  16th  December, '1882,  and 

8  Bar.  P.C.J.  3^  May,  1883,  and   setting  aside   the  proceedings  of  the  Revenue  Court. 

433.         They  alleged  that  their  cause  of  action  accrued  on  the  4th  January,  1882, 

the  date  of  the  death  of   Himayat  Fatma,  and  they  valued  their  claim  at 

Rs.  10,000,  the  amount  of  consideration. 

Usman  was  made  a  pro  forma  defendant. 

The  case  of  the  first  six  defendants-respondents  was  that  the  sale-deed 
by  Usman  had  been  obtained  by  fraud  without  the  payment  or  receipt  of 
the  consideration  money  only  for  the  purpose  of  carrying  on  litigation, 
and  further  that  Usman  had  no  right  to  the  property,  inasmuch  as 
Himayat  Fatma  had  executed  a  deed  of  gift  of  her  share  to  her  daughter, 
Zahur  Fatma,  under  which  the  latter  had  obtained  possession. 

Usman  in  his  written  statement  said  :  "  The  plaintiffs  obtained  the 
sale-deed  from  the  defendant  by  fraud.  They  got  him  to  acknowledge 
before  the  Sub-Registrar  the  receipt  of  Rs.  7,500  without  paying  the  same 
to  him,  and  the  Rs.  2,500  which  they  had  paid  to  him  was  taken  back  by 
them  after  registration  on  the  pretence  that  they  would  use  it  in  meeting 
the  costs  of  suit,"  and  in  para.  5  he  stated  that  "Sahib  Ali  Khan,  who  is 
brother  of  defendant's  wife,  has,  for  fear  of  losing  the  good  opinion  of  the 
brotherhood,  sold  his  share  for  Rs.  100  to  Irshad  Husain." 
The  important  issues  of  fact  were — 

1st. —  Was  the  consideration  for  the  sale  by  Usman  paid,  and  was  the 
sum  of  Rs.  2,500  paid  at  the  time  of  registration  taken  back  or 
not? 

2nd. — Did  the  deed  of  gift  in  favour  of  Zahur  Fatma  become  null 
and  void,  and  was  possession  held  in  accordance  therewith  ? 

[468]  4th. — Did  Usman  inherit  the  estate  of  Hiraayat  Fatma,  or  had 
she  no  right  left  to  her  at  the  time  of  her  death  ? 

The  Subordinate  Judge  of  Mainpuri  before  whom  the  case  was  tried 
in  the  first  instance  found  upon  the  first  issue  that  the  Rs.  7,500  were  not 
paid,  but  that  the  Rs.  2,500  paid  at  the  time  of  registration  were  not  taken 
back.  Upon  the  second  issue,  he  found  that  the  deed  of  gift  in  favour  of 
Zahur  Fatma  was  a  fictitious  document  and  was  null  and  void.  He 
said  in  the  first  place  the  gift  was  made  in  respect  of  an  undivided 
property.  The  detail  of  the  properties  given  at  the  foot  of  the  plaint  shows 
that  some  of  them  are  joint.  Such  a  gift  is  invalid  under  the  Muham- 
madan  law.  Secondly,  according  to  Muhammadan  law  the  delivery 
of  actual  possession  is  necessary.  But  in  the  present  case  the  donor 
was  in  possession  of  all  the  properties,  and  the  donee  died  before  she 
could  obtain  possession  of  them.  He  then  gave  his  reasons  for  oondider- 
ing  that  Himayat  Fatma  continued  in  possession. 

The  result  was  that  the  Subordinate  Judge  considering  that  only  one- 
fourth  part  of  the  alleged  consideration  for  the  sale  by  Usman  had  been 
paid,  gave  a  decree  for  the  plaintiffs  for  one-fourth  of  the  property  claimed 
in  the  plaint. 
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From  that  decision  the  plaintiffs  appealed  to    the  High  Court,  for,       1889 
amongst  others,  the  following  reasons  : —  JULY  6. 

1st. — Because  the  finding  of  the  lower   Court  that  Es.   7,500  out   of 

the  consideration  was  not  paid  by   the  plaintiffs  was  against  the     PBIVY 
weight  of  the  evidence.  COUNCIL. 

4th,— Because  it  being  shown  that  the  deed  of  sale  was  delivered 
to  the  plaintiffs,  and  that  a  portion  of  the  consideration  had  been 
paid  by  the  appellants,  the  whole   claim    ought  to  have  been      I*-0')" 
decreed.  16  I. A.  205- 

The  first  six  defendants  appealed  to  the  High  Court,  for,  amongst 88ap'  p-°  J< 

others,  the  following  reasons  : —  ^38< 

1st. — Because  the  lower  Court  has  erred  in  holding  that  the  deed  of 
gift,  dated  the  12th  February,  1879,  was  [469]  not  valid,  under 
the  Muhammadan  law,  by  reason  of  "  mushaa." 
2nd. — Because  the  Subordinate  Judge's  finding,  that  the  gift  in 
question  was  not  followed  by  delivery  of  possession  in  favour  of 
the  donee,  is  against  the  weight  of  evidence,  which  proves  that 
the  gift  was  duly  carried  out  on  behalf  of  the  donor  while  the 
donee  was  alive,  and  that  the  gift  took  full  effect  with  the  con- 
sent and  free  will  of  Himayat  Fafcm-a,  the  donor. 
3rd — Because  it  is  established  by  sufficient  evidence  that  the  donor, 
on  the  demise  of  the  donee,  in  confirmation  of  the  gift,  caused 
Ahmad  Husain,  the  husband  of  the  donee,  to  be  placed  in 
possession  of  the  whole  of  the  property  previously  conveyed  by 
gift  to  Musammat  Zahur  Fatma,  the  deceased  donee. 
4th, — Because  the  finding  of  the  lower  Court  against  the  validity  of 
mutation  of  names,  subsequently  effected  in  favour  of  the  husband 
of  the  deceased  donee,  is  not  correct ;  while  the  remarks  made  by 
the  Subordinate  Judge,  as  to  the  absence  of  the  formalities  of  a 
proper  tranfer,  aro  not  well-founded. 

6th. — Because  the  payment  of  Es.  2,500  being  a  portion  of  the  consi- 
deration money  of  the  sale-deed  set  up  by  the  respondents  is  not 
proved  by  the  evidence  on  the  record,  and  the  finding  of  the 
Court  below  to  the  contrary  is  not  correct. 

Upon  the  appeal  of  the  plaintiffs  the  High  Court  held  that  the  plaintiffs' 
statement  that  the  Es.  7,500  were  paid  to  Usman  was  false,  and  chat  the 
defendants'  statement  that  the  Es.  2,500  were  returned  was  also  false.  They 
gave  their  reasons  for  disbelieving  the  payment  of  the  Es.  7,500,  but  they 
did  not  examine  the  evidence  as  to  the  return  of  the  Es.  2,500,  notwith- 
standing the  defendants'  sixth  ground  of  appeal,  in  which  they  said  that  the 
payment  of  the  Es.  2,500  was  not  proved  by  the  evidence  on  the  record  ; 
nor  did  they  give  any  reason  for  the  conclusion  at  which  they  arrived  that 
[470]  the  defendants'  statement  as  to  the  return  of  that  amount  was  false. 
Even  as  to  the  non-payment  of  the  Es.  7,500,  they  very  much  modify  their 
opinion  in  a  subsequent  part  of  the  Judgment  of  the  Chief  Justice,  wherein 
he  says  :  "  It  appears  to  me  that  we  cannot  in  this  Court  say  that  the  Sub- 
ordinate Judge  who  tried  the  question  of  fact  decided  it  wrongly.  It  is  not 
necessary  for  us  to  say  whether,  supposing  the  case  to  have  come  before  us 
in  the  first  instance,  we  should  have  arrived  at  the  same  conclusion ;  it  is 
sufficient  to  say  that  we  do  not  feel  called  upon  to  interfere  with  the 
decision  ho  has  passed."  Mr.  Justice  Tyrrell  concurred  with  the  Chief 
Justice  and  the  appeal  was  dismissed  with  costs.  Here  then  was  a  deci- 
sion which,  unless  reversed  by  Her  Magesty  in  Council,  would  be  conclu- 
sive in  any  furturo  proceeding  between  the  parties  to  the  suit,  including 

727 


11  All.  471  INDIAN  DECISIONS,  NEW  SERIES  (Yol. 

1889       Uaman  and  the  purchasers,  as  to  the  non-payment  of  the  Bs.  7,500,  and 
..     _6      the  non-return  of  the  Ra.  2,500.     Their  Lordships  are  now  called  upon  to 

'     reverse  the  decision,  and  they  are  obliged  to  deal  with  the  question,  at 

PBIVY     least  as  to  the  non-return  of  the  Rs.  2,500,  without  having  the  benefit  of 
COUNCIL    *ine  reaaons  °f tne  High  Oo«rt  with  reference  to  it.     This  is  unsatisfactory, 

''  and  at  variance  with  the  rule  of  Her  Majasty  in  Council,  which  requires  the 

it  A.  160    reasons  of  the  Judges  to  be  transmitted  to  the  Judicial  Committee. 
(P.O.)-  The  judgment  of  the  High  Court  upon  the  appeal  by  the  first  six 

16  I. A-  205=  defendants  is  still  more  unsatisfactory.  The  second  issue  was  the  most 
5  Bar,  P.C.Jt  important  one  as  regards  them,  for  the  denial  of  the  validity  of  the  deed  of 
433(  gift  of  the  12th  February,  1879,  from  Himayat  to  her  daughter,  and  of 
possession  being  taken  in  accordance  therewith,  went  to  the  very  root  of 
their  title.  That  issue  was  found  against  them  as  regards  both  law  and 
fact  by  the  Subordinate  Judge.  Their  first  four  grounds  of  appeal  to  the 
High  Court  were  directed  to  the  findings  of  the  first  Court  upon  the  second 
isaue,  and  they  were  fairly  entitled  to  an  expression  of  the  High  Court's 
opinion  with  reference  to  those  four  grounds  of  appeal.  Yet  the 
High  Court,  in  their  judgment  upon  that  appeal,  have  left  the  find- 
ings of  the  first  Court  upon  tho  second  issue  wholly  unnoticed,  and, 
without  awarding  to  the  defendants  the  costs  of  their  appeal,  have 
[471]  dismissed  the  suit  upon  a  mere  subsidiary  point  not  taken  by  the 
defendants  in  their  grounds  of  appeal,  viz.,  the  plaintiffs'  failure  to 
establish  their  right  to  stand  in  the  place  of  Usman  by  reason  of  the  non- 
payment of  the  Bs.  7,500.  To  use  the  words  of  the  Chief  Justice,  the 
High  Court  decided  the  case  upon  that  ground  only,  and  decided  nothing 
as  to  the  merits,  notwithstanding  the  opinion  expressed  by  the  Chief 
Justice  that  future  litigation  is  likely  to  arise  between  the  parties,  a 
misfortune  much  more  likely  to  be  promoted  than  averted  by  abstaining 
from  deciding  the  case  upon  the  merits.  Their  Lordships  therefore  con- 
sider it  to  be  their  duty  to  determine  the  issue  as  to  the  defendants'  title 
as  well  as  upon  that  which  raises  the  subsidiary  point  as  to  the  plaintiffs' 
right  to  stand  in  the  place  of  Usman.  They  see  no  reason  for  the  fear 
entertained  by  the  Chief  Justice,  that  if  the  High  Court  had  decided  the 
case  upon  the  merits,  and  given  judgment  upon  all  the  points  raised  by 
the  grounds  of  appeal,  complications  could  have  ensued  which  would  make 
it  uncertain  what  their  decision  was,  and  create  difficulties  in  connection 
with  the  point  of  res  judicata. 

Their  Lordships  will  now  proceed  to  express  their  opinion  upon  the 
four  principal  issues  raised  in  the  case. 

First,  as  to  the  non-payment  of  the  Bs.  7,500  they  concur  entirely  with 
the  Subordinate  Judge.  It  is  very  improbable  that  the  purchasers  would 
have  paidBs.7,500  to  Usman  without  taking  any  receipt  or  acknowledgment 
from  him  beyond  the  mere  statement  in  tha  sale-deed  that  the  Bs.  10,000 
had  been  paid,  especially  as  the  deed  itself  would  not  have  been  admissible 
in  evidence  of  the  fact  before  registration.  The  evidence  of  the  witnesses 
who  were  called  to  prove  that  the  money  was  at  the  place  named  and 
there  counted  and  paid  to  Usman  was  contradictory  and  very  unsatis- 
factory. Even  admitting  that  Bs.  7,500  were  carried  to  the  place  named 
by  the  witnesses  and  there  counted  and  ostensibly  -made  over  to  Usman, 
a  story  which  their  Lordships  do  not  believe,  there  is  no  reliable  evidence 
as  to  where  or  from  whom  the  money  was  collected,  whence  it  was 
brought,  or  whither  and  by  [472]  whom  it  was  carried  away  after  the 
alleged  payment  of  it  to  Usman.  Whatever  weight  the  admission  made  by 
Usman  before  the  Sub-Registrar  as  to  the  receipt  of  the  Rs.  7,500  might 
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have    had    against    himself,    it    was    of  no  weight  as  against  the  other       1889 
defendants.     Neither  of    the    plaintiffs    ventured   to   give   evidence,  nor.     JULY  6, 

did  Usman  appear  as    a  witness.     It;  might  have  been  some  corrobora-        

tion  of  the  faofc  of  the  purchase  by  the  plaintiffs   for  Bs.  10,000  if  it  had 
been  proved  that  Bs.  4,000  were  bona  fide  paid  by  the  plaintiff.     Irshacl 
Husain,   to   Sahib    Ali  Khan    for   the  one-fourth  share  of  the  property 
which  the  latter  had  purchased  from   Usman.     But  there  was  nothing  H  *• 
of  the  sort.     No   proof    was    given    of    any  payment    made  by    Irshad        (p- 
Husain   except  the  payment   of    Bs.  100  in  the  presence  of  the  Sub- 18  *  *• 
Begistrar,  notwithstanding  the  written  statement  made  by  Usman  that a  S**'  p 
only  Bs.     100  were  paid.     The  admission  in  the  deed  of  sale  to  Irshad        *83t 
Husain   of   the   receipt  of   the  whole  of  the  alleged  purchase-money  of 
Bs.  4,000  is  subject  to  the  same  remarks  as  those  already  made  as  to  the 
admission  by  Usman  of  the  receipt  of  the  Bs.  7,500  and  Bs.  2,500. 

As  to  the  non-return  of  the  Bs.  2,500,  their  Lordships  cannot  concur 
with  the  Subordinate  Judge.  He  gives  no  sufficient  reason  for  disbelieving 
the  evidence  of  Fazl-ul-Bahman.  All  he  says  upon  that  subject  is,  "He" 
(meaning  Usman)  "  has  examined  only  one  witness,  Fazl-ul-Bahman,  but 
what  reliance  can  be  placed  on  him  and  how  can  it  be  believed  that  the 
defendant  took  the  money  at  the  time  of  registration  and  afterwards 
returned  it  ?"  It  is  not  very  clear  that  the  money,  although  the  Sub- 
Begistrar  was  led  to  believe  that  Usman  had  received  it  in  his  presence, 
ever  actually  passed  out  of  the  control  of  those  who  brought  it.  Usman 
might,  no  doubt,  have  led  the  Sub- Begistrar  to  suppose  that  the  Bs.  2,500 
which  are  said  to  have  been  there  counted  were  placed  under  his  control, 
notwithstanding  a  secret  arrangement  that  the  money  should  remain, 
under  the  control  of,  and  be  carried  away  by,  those  who  brought  it. 
This  is  not  very  incredible  when  Usman's  acknowledgment  as  to  the 
receipt  of  the  Bs.  1,500  is  disbelieved.  No  explanation  is  given  why 
Bs.  2,500,  and  Bs.  2,500  only,  of  the  Es.  10,000  stated  in  the  [473]  deed 
as  the  consideration  should  be  actually  paid  when  Usman  made  a  false 
statement  as  to  the  Bs.  7,500. 

Fazl-ul-Bahman,  whom  their  Lordships  see  no  reason  to  disbelieve, 
says  : — "  I  know  Muhammad  Usman  and  Mumtaz  Ahmad.  Muhammad 
Usman  did  not  get  the  consideration-money  of  the  sale-deed  from  Mumtaz 
Ahmad  and  others,  in  whose  favour  he  executed  it.  I  know  this  bceause 
I  went  with  Sahib  Ali  Khan,  my  uncle,  at  the  time  of  registration.  When 
I  went  to  the  tahsil  I  saw  Badulla,  the  servant  of  Sahib  Ali  Khan,  and 
Nanhey  Khan,  the  servant  of  Ali  Ahmad,  carrying  the  money  in  bags.  I 
heard  that  there  were  Bs.  2,500.  Mumtaz  Ahmad  and  Sahib  Ali  Khan 
went  inside,  in  presence  of  the  Begistrar.  I  heard  the  sound  of  the  money 
being  counted.  After  registration  Muhammad  Usman,  Sahib  Ali  Khan  and 
Mumtaz  Ahmad  came  away.  The  money  was  with  the  same  persons  who 
carried  it  to  the  tahsil.  Those  persons  first  took  the  money  to  the  tahsil 
treasurer,  and  asked  him  to  receive  it  on  account  of  revenue  due  from 
Sahib  Ali  Khan  and  Ali  Ahmad.  I  was  present  at  that  time.  The  treasurer 
said  that  the  treasury  was  closed  that  day,  and  the  money  could  not  be 
received.  These  persons  then  went  with  the  money  to  the  house  of 
Firasat  Husain,  and  Sahib  Ali  Khan  and  I  came  to  the  house  of  Muham- 
mad Haji,  where  we  had  put  up.  The  servant  of  Firasat  Husain  came  at 
10  o'clock  on  the  following  day,  and  aeked  to  have  the  money  deposited 
in  the  tahsil.  Sahib  Ali  Khan  and  I  both  came  to  the  house  of  Firaaat 
Husain,  and  stayed  there  for  a  short  time.  Sahib  Ali  Khan,  Mumtaz 
Ahmad  and  I  then  went  to  the  tahsil,  the  money  being  carried  by  the 
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1889       same  persons.     Some  was  received  on  account  of  revenue  due  from  Sahib 
JULY  6.     Ali  Khan,  and  some  on  account  of  revenue  due  from  AH  Ahmad.  Mumtaz 

Ahmad  ig  the  brother  of  Ali  Ahmad." 

PRIVY  As   to  the   second  issue,  the  Subordinate  Judge   has  found  that  the 

COUNCIL  deed  of  gift  of  the  12th  February,  1879,  was  a  fictitious  document  and  was 

null  and  void.     It  is  not   very   clear   whether  he  meant  by  the  word 

11  A.  46  fictitious  that  the  deed  was  executed  without  the  knowledge  or  consent  of 

(P.0.)=  Hioaayat   Fatma.     That   question   is   scarcely  [474]  raised  by  the  issue 

18  I.A  20a=i  "  did  the  deed  of  gift  become  null  and  void,  and  was  possession  held  in 
8  Bar.  P.C.J.  accordance  therewith  ?"  The  finding  of  the  Subordinate  Judge  on  the  third 
issue  seems  to  assume  that  the  deed  was  executed.  Be  this  as  it  may, 
however,  their  Lordships  see  no  reason  to  distrust  the  report  of  the 
commissioner  who  was  deputed  by  the  Sub-Registrar  to  examine  the  old 
lady,  and  to  whom  she  admitted  the  execution.  That  report  was  dated 
the  22nd  of  February,  1879,  it  was  believed  by  the  Sab-Registrar,  and  upon 
the  strength  of  it  the  deed  was  registered  on  that  day. 

The  Subordinate  Judge  held  that  the  dead  was  void  as  being  a  gift  of 
undivided  property.  He  adds,  that  some  of  the  properties  are  joint,  and 
that  such  a  gift  is  invalid  under  the  Muhatnmadaa  law.  Upon  this  point 
their  Lordships  would  have  been  glad  to  have  the  opinion  of  the  High 
Court,  In  their  opinion  the  gift  and  possession  taken  under  it  transferred 
the  property  of  Himayat  to  her  daughter. 

The  opinion    of  the  Subordin  vta   Judge,  who  was  a  Muhammadan 
must  be  taken  in  connection  with  his  finding  that  the  donea  died  before 
she  could  obtain  possession  ;  but,  for  the  reasons  given  hereafter,  their 
Lordships  consider  that  that  finding  was  erroneous. 

The  doctrine  relating  to  gifts  of  mushaa  was  considered  by  this 
Committee  in  the  case  of  Ameeroonnissa  v.  Abedoonnissa  (1)  and  by  the 
High  Court  in  Calcutta,  in  Mullick  Abdool  Ouffoor  v.  Muleka  (2).  The 
facts  of  those  cases  differ  from  the  present,  but  they  throw  light  upon 
the  doctrine. 

It  is  unnecessary  for  their  LDrdships  to  express  an  opinion  as  to 
whether  the  gift  in  question  was  invalid  or  not,  for  it  appears  that,  even 
if  invalid,  possession  given  and  taken  under  it  transferred  the  property. 

The  authorities  relating  to  gifts  of  mushaa  have  been  collected  and 
commented  upon  with  great  ability  by  Syed  Ameer  Ali  in  his  Tagore 
Lectures  of  1884.  Their  Lordships  do  not  refer  to  those  lectures  as  an 
authority,  but  the  authorities  referred  to  show  that  [475]  possession 
taken  under  an  invalid  gift  of  mushaa  transfers  the  property  according  to 
the  doctrines  of  both  the  Shia  and  Sunni  schools,  see  page  79  and  85. 
The  doctrine  relating  to  the  invalidity  of  gifts  of  mushaa  is  wholly  un- 
adapted  to  a  progressive  state  of  society,  and  ought  to  be  confined 
within  the  strictest  rules. 

In  the  course  of  his  judgment  the  Subordinate  Judge  cursorily 
remarks  that  Himyat  was  an  old  la-ly,  and  was  not  in  the  proper  enjoy- 
ment of  her  senses. 

There  is  nothing  in  the  evidence  to  show  that  the  latter  portion  of 
that  assertion  was  well-founded,  nor  was  there  any  issue  upon  the  subject, 
nor  anything  in  the  report  of  the  commissioner  who  examined  her  as  to 
the  execution  of  the  deed,  or  in  the  statements  of  the  relations  who 
identified  her,  to  raise  an  infarence  that  she  did  not  understand  the 
nature  and  effect  of  the  deed.  There  was  nothing  in  the  deed  of  a 

(1)  23  W.R.  208.  (2)  10  0.  1112. 
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complicated  nature  or  which  required  the  exercise  of  any  great  mental       1889 
powers  to  comprehend  the  meaning  of  it.     The  disposition  was  a  probable     JULY  6, 
one.     The  old  lady  and  her  diughtar    and    grand- daughters  were  living        — — 
together  ;   both  mother  and  daughter  were  ill,  and  had  been  suffering  from     PRIVY 
an  epidemic.     Usman,  the  mother's  brother,  was  one   of  her  heirs,  and  COUNCIL, 
the  daughter  on  the  death  of  the  mother  would  not  have  inherited  any 
portion  of  the  property,  nor  couldlthe  mother  have  devised  the  property  to     J1  *•  *°0 
her  by  will.     The  property  was  small.     Nothing  could  be  more  natural      P.  0.= 
than  that  the  mother  should  desire  that  in  the  event  of  her  death  her  IB  '•*  203 
daughter  and  grand- daughters,  if  they  should  survive  her,  should  continue8  Sar*  P.C. 
in  the  same  moderate  degree  of  comfort  which  they  had   enjoyed   in   her 
lifetime. 

The  lady  had  merely  proprietary,  nob  actual,  possession  of  the  greater 
portion  of  the  property,  that  is  to  say,  she  was  merely  in  receipt  of  the 
rents  and  profits.  In  the  deed  of  gift  she  declared  (an  admission  by  which 
Usman  as  her  heir  and  all  persons  claiming  through  him  were  bound), 
that  she  had  made  the  donee  possessor  of  all  properties  given  by  the 
deed  ;  that  she  had  abandoned  all  connection  with  them  ;  and  that  the 
donee  was  to  have  complete  [476]  control  of  every  kind  in  respect  thereof. 
Ahmad  Husain,  the  daughter's  husband,  was  the  general  manager  of 
both  mother  and  daughter,  and  would  doubtless  take  care  that  the  deed  of 
gift  should  be  carried  into  effect.  Their  Lardships  have  no  doubt  that 
sufficient  possession  was  taken  on  behalf  of  the  daughter  to  render  the 
gift  effectual.  If  possession  were  once  taken  and  the  deed  of  gift  took 
effect,  no  subsequent  change  of  possession  would  invalidate  it. 

On  the  24th  April,  1879,  Himayat  Fatma  by  special  power  of  attorney 
appointed  Sheikh  Himayat  AH,  as  her  general  agent  to  present  and  verify 
a  petition  for  mutation  of  names,  and  on  the  28th  a  petition  was  accordingly 
presented  on  her  behalf  by  Himayat  AH,  by  which,  after  reciting  the  deed 
of  gift  and  that  Zahur  Fatma  had  been  put  into  proprietary  possession  of 
the  property,  she  prayed  that  after  expunging  her  name  from  the 
Collectorate  papers  the  name  of  Zahur  Fatma,  the  daughther,  might  be 
entered  therein.  The  usual  proceedings  were  adopted,  and  on  the  5fch  June, 
1879,  a  parwana  was  issued  by  the  Assistant  Collector  to  the  Tahsildar,  by 
which  he  was  requested  amongst  other  things  to  have  the  petition  pro- 
claimed and  to  cause  an  inquiry  as  to  possession  to  be  made.  This  was 
done,  and  on  the  27th  July  the  village  patwari  reported  that  Himayat 
Fatma  had  made  a  deed  of  gift  of  her  own  rights  to  her  daughter,  Zahur, 
and  that  the  latter  had  obtained  possession  of  the  same  in  the  place  of 
Himayat  Fatma,  her  mother.  On  the  28th  July  the  Tahsildar  reported 
that  he  had  caused  the  notification  to  be  proclaimed,  and  that  it  was 
evident  from  the  report  of  the  patwari  that  Zahur  Fatma  had  obtained 
possession  of  the  property  specified  in  the  gift  in  the  place  of  Himayat 
Fatma. 

Notwithstanding  the  proclamation,  neither  Usman  nor  any  other 
person  raised  any  objection,  to  the  mutation,  and  accordingly  on  the  4th 
February,  1880,  an  order  for  the  mutation  of  names  was  granted. 

Zahur  Fatma  died  on  the  3rd  of  December,  1879,  and  Himayat 
Fatma,  her  mother,  on  the  4th  January,  1882.  The  order  for  mutation 
was  consequently  after  the  death  of  Zahur.  Mutation  of  names  in  the 
Collector's  office  was  not  actually  necessary  to  com-  [477]  plete  the 
transfer  of  possession  under  the  deed  of  gift.  But  the  order  for  mutation 
is  important  as  showing  that  no  objection  was  made  to  thn  mutation, 
and  that  the  report  of  the  patwari  made  during  the  lifetime  of  Zahur  as  to 
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1889       the  execution  of  the  deed  of  gift  and  of  the  transfer  of  possession  under 
JULY  6.     ib  which  had  been  adopted  by  the  Tahsildar  was  also  adopted  and  acted 
PRIVY     upon  by  the  Deputy  Collector. 
COUNCIL  Their  Lordships  have  no  doubt  that  upon  the  evidence,  and  especially 

'  in  the  absence  of  any  objection  by  Usman  in  the   lifetime   of   Zahur,  the 

11  A,  460    Subordinate  Judge  ought  to  have  found  the  second  issue  in  favour  of  the 
P.  C.  =      defendants,  and  their  Lordships  do  so  now. 

16  I. A.  203=  The  reasons  of  the  Subordinate  Judge  in  support  of  his  finding  that 
8  Bar.  P.C  J.  the  donee  died  before  she  obtained  possession,  are  weak  and  unavailing. 
483.  First,  he  relies  upon  five  decrees  in  suits  brought  in  the  name  of  Himayat 
Fatma  for  rent  which  accrued  after  the  date  of  the  deed  of  gift,  and  also 
upon  one  payment  of  revenue  made  in  her  name  on  the  26th  November, 
1879,  but  the  suits  were  commenced  and  the  revenue  paid  before  the 
mutation  of  names  in  the  Collector's  office  at  a  time  when  actions  for 
rent  and  payment  of  revenue  would  in  all  probability  be  brought  and 
made  in  the  name  of  the  person  entered  as  the  proprietor  in  the  Collector's 
book.  A  similar  remark  applies  to  the  order  of  the  Assistant  Collector 
in  January,  1880,  in  which  he  speaks  of  Himayat  Fatma  as  the  person 
in  possession.  This  order,  it  should  be  remarked,  was  made  after  the 
reports  of  the  patwari  and  of  the  Tahsilder  that  Zahur  was  in  possession, 
but  before  they  bad  been  adopted  by  the  Assistant  Collector  and  the 
order  for  mutation  made.  Then  the  Subordinate  Judge  makes  a  point 
of  Himayat's  continuing  to  occupy  one  of  the  pucka  houses  intended 
for  females  included  in  the  deed  of  gift,  as  if  the  daughter,  after  she 
had  obtained  possession  under  the  deed  of  gift,  would,  in  order  to  com- 
plete her  title,  have  turned  her  mother  out  of  the  premises  altogether, 
and  have  refused  to  allow  her  to  continue  to  occupy  the  house  in  which 
she  had  previously  lived  at  a  time  when  one  moiety  belonged  to  herself 
and  the  other  to  her  daughter.  Such  an  argument  is  as  futile  as  tha 
[478]  following  one,  wherein  he  says  :  "  The  revenue  receipt  is  filed  as 
No.  128,  and  the  order  as  No.  136,  with  the  record.  At  the  first  page 
of  the  deed  of  gift,  the  last  pucka  house  intended  for  females  is  entered 
as  occupied  by  the  donor,  who,  having  made  a  gift  of  it,  continued  to 
occupy  it  herself.  How  can  such  a  gift  be  valid  ?  A  very  strong  reason 
to  believe  the  gift  to  be  false  is  that,  if  Zahur  Fatma  had  become  the 
absolute  owner  and  acquired  possession  under  the  gift,  two  things  must 
needs  have  happened  after  her  death,  namely,  in  the  first  place,  her  hus- 
band, Ahmad  Husain,  would  not  have  taken  any  proceedings  tending  to 
set  aside  the  gift,  because  his  object  to  acquire  the  property  had  been 
obtained.  Some  of  the  property  would  devolve  on  him  and  some  on  his 
daughters,  and  a  sixth  share  only  would  go  to  the  mother.  So  he  would 
have  contended  himself  to  take  steps  to  acquire  only  that  one- sixth  share, 
and  would  not  have  troubled  himself  about  the  rest.  But  he  did  not  do 
so.  He  took  steps  to  acquire  the  whole  property.  " 

As  though  a  fraudulent  attempt  on  the  part  of  Ahmad  Husain  to 
acquire  the  whole  property  for  himself  instead  of  only  a  portion  of  it  was 
a  strong  argument  in  the  face  of  all  the  other  evidence  to  prove  that  the 
deed  of  gift  was  false  and  had  no  existence  at  all.  It  is  unnecessary  to 
refer  to  the  other  arguments  of  the  Subordinate  Judge  in  support  of  his 
finding  on  the  second  issue.  They  are  utterly  valueless. 

That  Ahmad  Husain  was  not  the  honest  man  that  the  Subordinate 
Judge  treats  him  to  have  been,  who  would  have  contented  himself  to  take 
steps  to  acquire  the  sixth  share  which  went  to  the  mother,  and  would 
not  have  troubled  himself  about  the  rest,  is  shown  by  the  plaintiffs' 

732 


VI]  MUHAMMAD  MUMTAZ  AHMAD  V.   ZDBAIDA  JAN       11  All.  480 

(appellants')    own  case,  for  ib  is  there  said,  "  Ahmad  Husain,  alleging  a       1889 
parol  gift,  without  date,  from  Himayat  Fatma  to  himself,  applied  seven      JULY  6. 
days    after  his  wife's   death,    i.e.,   on  the   10th  December,   1879,  for  the 
transfer  of  possession  in    a  number  of  villages  from  Himayat  to  him  in      PRIVY 
accordance  with  that  alleged  gift,  and  at  the  same  time   he   applied,  in  COUNCIL. 

fraud  of  his  own  daughters,  for  the  transfer  to  him,  as  heir  of  his  deceased        

wife,  of  her  share,   and  obtained  various  collusive  and  false  reports  from    **  *•  ~ 
[479]  kanungos  and  other  native  local  officers,  and  an  order,  dated  the     (P'j?'*Q 
19th  November,   1880,  for  the  registration  of  his  own  name  in  respect  of 18  I-*'20at= 
the  entire  estates  of  Himayat  and  of  Zahur.     It  is  sufficient  to  say  here, 5  $ar  ?>c>*- 
of  those  proceedings,  that  the  first  Court  has  found,  and  there  is  now,  as        *38> 
is  submitted,  no  question  remaining,  that  the  claims  of  Ahmad  Husain 
to  the  properties  now  in  suit  were  unfounded  and  'improper.'  " 

The  appellants  rely  on  Ahmad  Husain's  having,  from  Himayat's  death 
to  the  time  of  his  own  death,  remained  in  possession  under  an  order  of  the 
10th  November,  1880,  for  mutation  of  names,  and  on  the  first  four  defend- 
ants, his  daughters,  having,  upon  his  death,  applied  for  mutation  of  names 
to  themselves  as  his  heirs  ;  but  this  argument  does  not  assist  the  plaintiffs' 
case,  for  the  order  of  the  19th  November  was  obtained  with  the  assent  of 
the  daughters  of  Zahur,  and  subject  to  the  following  proviso.  In  their 
petition  of  the  4th  February,  1880,  speaking  of  their  father,  Chaudhri 
Ahmad  Husain,  they  say,  "  Husaini  Jan  and  Hajira  Jan  having  filed  a 
petition  in  the  tahsil  of  Etah  for  the  entry  of  their  names  instead  of  that 
of  their  mother,  Zahur  Fatma,  and  having  included  therein  our  names 
also,  we  submit  that  we  and  the  objectors  are  five  own  sisters,  and  are  the 
heirs  and  proprietors  of  the  property  of  our  deceased  mother,  and  with  our 
consent  our  father,  Ahmad  Husain,  continues,  as  usual,  in  possession  of 
the  village,  and  he  too  is  an  heir  of  the  deceased,  with  right  of  inheritance 
to  her  property.  The  said  Chaudhri  and  we  are  joint,  and  possession  by 
him  is  our  possession.  We  therefore  have  no  objection  to  his  name  being, 
during  his  life,  entered  instead  of  ours ;  but  with  this  proviso  that  such 
arrangement  be  now  made  that  our  shares  be  saved  from  other  claimants, 
and  that  we  do  not  thereby  ever  lose  our  rights  ;  and  he  must,  during  his 
lifetime,  provide  for  us  properly.  We  accordingly  submit  that,  with  the 
above  proviso,  the  name  of  Chaudhri  Ahmad  Husain  be  entered  instead 
of  ours.  " 

Upon  the  whole  their  Lordships  will  humbly  advise  Her  Majesty  to 
reverse  the  decree  of  the  Subordinate  Judge  and  both  the  decrees  of  the 
High  Court,  to  order  the  plaintiffs  to  pay  to  all  the  defend- [480]ants, 
except  the  representatives  of  Muhammad  Usman,  who  is  dead,  their 
costs  in  the  Courts  below,  that  a  finding  be  entered  for  the  defend- 
ants on  the  first  issue,  that  the  amount  of  the  consideration  was  not  paid, 
and  that  the  Es.  2,500  were  taken  back  ;  and  upon  the  second  issue,  that 
the  deed  of  gift  in  favour  of  Zahur  Fatma  was  executed  with  the  author- 
ity of  Himayat  Fatma,  that  possession  was  taken  under  it,  and  held  in 
accordance  therewith,  and  that  the  possession  taken  under  the  deed 
transferred  the  property,  and  that  upon  those  findings  a  decree  be  given 
for  the  defendants,  and  that  it  is  unnecessary  to  record  any  finding  upon 
the  other  issues. 

The  appellants  must  pay  the  costs  of  the  appeal  to  Her  Majesty  in 
Council. 

Appeal  dismissed. 

Solicitors  for  the  appellants :  Messrs.  Barrow  and  Bogers. 

Solioitora  for  the  first  six  respondents  :  Messrs.  Watkins  and  Lattcy. 
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11  A.  480  =  9  A.W.N.  (1889)  162. 
MAY  30.  GEIMINAL  KEVISIONAL. 

CRIMINAL  Before   Mr.  Justice  Brodhurst. 

BE  VI- 
SIONAL.   BUKMIN  (Petitioner)  v.  PEAEE  LAL  (Opposite  party.)  [30th  May,  1889,] 

iT"7oA_.    Husband  and  wife — Maintenance  of  wife — "Cruelty"— Criminal  Procedure  Code,  a.  488. 

9  A.W.N.  ^ne  wot<*  "cruelty"  in  s.  488  of  the  Criminal  Procedure  Code  is  not  neoes- 

'     '    '  sarily  limited  to  personal  violence.     Kelly  v.  Kelly  (1)  and  Tomkins  v.  Tcmkina 

(2),  referred  to. 

[R.,  U.B.R.  (1897—1901)  104  (105)  Or.] 

THIS  was  a  reference  under  s.  438  of  the  Criminal  Procedure  Code  by 
the  Sessions  Judge  of  Allahabad.  The  facts  are  sufficiently  stated  in 
the  judgment  of  the  Court. 

Babu  Jogindra  Nath  Chaudhri,  for  the  petitioner  Musammat 
Bukmin. 

Mr.  C.  Dillon,  for  Peare  Lai. 

JUDGMENT. 

BRODHUST,  J. — I  concur  with  the  Sessions  Judge  that  this  case, 
which  has  been  brought  by  a  wife  against  her  husband,  under  s.  488  [481 J 
of  the  Criminal  Procedure  Code,  for  maintenance,  has  been  disposed  of 
by  the  Magistrate  in  too  summary  a  manner. 

It  is  alleged  that  the  Magistrate  did  not  allow  the  examination- in- 
chief  of  the  petitioner  to  be  conducted  by  her  pleader,  that  he  himself 
asked  her  only  a  few  preliminary  questions,  that  he  refused  to  examine 
any  of  her  witnesses,  and  that  he  rejected  her  application  "  because  she 
only  alleges  tbree  occasions  of  ill-treatment,  and  the  last  of  these  was  a 
year  ago,"  but  tbat  if  the  petitioner,  who  is  a  native  lady  unaccustomed 
to  appear  in  the  Courts,  was  exmined  with  patience  and  consideration, 
she  would  be  able  not  only  to  show  tbat  she  still  bears  the  scar  of  a  wound 
inflicted  by  her  husband,  but  tbat  she  with  the  assistance  of  her  witnesses 
would  prove  that  her  husband  has  habitually  treated  her  with  cruelty. 

If  the  petitioner  can  prove  the  latter  allegations,  she  will  be  entitled 
under  the  provisions  of  s.  488  of  the  Criminal  Procedure  Code  to  receive 
an  allowance  from  her  husband. 

The  Magistrate  appears  to  have  thought  that  nothing  except  personal 
violence  would  constitute  "  cruelty  "  within  the  meaning  of  the  section 
above  mentioned ;  but  that  is  not  so.  There  can  be  legal  cruelty  without 
the  use  of  actual  physical  violence  by  the  husband  towards  the  wife,  as  is 
shown  in  Kelly  v.  Kelly  (1),  where  it  was  held, — "  If  force,  whether  physic- 
al or  moral,  is  systematically  exerted  to  compel  the  submission  of  a  wife 
to  such  a  degree  and  during  such  a  length  of  time  as  to  injure  her  health 
and  render  a  serious  malady  imminent,  although  there  be  no  physical  viol- 
ence such  as  would  justify  a  decree,  it  is  legal  cruelty  and  entitles  her  to 
a  judicial  separation."  And  in  Tomkius  v.  Tomkins  (2)  the  Judge  Ordin- 
ary observed  that  whether  there  had  or  not  been  cruelty  was  a  ques- 
tion of  fact.  "The  Court  will  direct  the  jury  in  oases  coming  before  a 
jury,  what  acts  constitute  legal  cruelty,  and  they  will  have  to  find  whether 
the  acts  done  are  cruelty  or  not"  ;  and  the  question  is  whether  "  the  hus- 
band has  so  treated  his  wife  and  so  manifested  his  feelings  towards  her  as 

(1)  L.H.  2  P.D.  69.  (2)  1  B.  &.T,  168, 
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to  have  inflicted  bodily  injury,  to  have  caused  reasonable  apprehension  of  1889 

bodily   suffering,  or   to   have  injured    [482]    health,"     I  set   aside   the  MAY  30, 
Magistrate's   proceedings,  and  I  direct   that  he  take   the  evidence  of  the 

petitioner  and  her  witnesses   and  otherwise  dispose  of  the  casein  accord-  CRIMINAL 

ance  with  law  and  the  above   remarks,    after  having  recorded    a  finding  RBVI- 

whether   or  not    Lala   Peare  Lai   has  habitually  treated  his    wife,    the  SIGNAL. 

petitioner,  with  cruelty.  

11  A.  180- 

11  A.  482  =  9  A.W.H.  (1889,  186. 

APPELLATE   CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Straight. 


BUDDHU  LAL  (Decree-holder)  v.   KBKKHAB  DAS  (Judgment-debtor)* 

[24th  July,  1889.] 

Execution  of  decree — Decree  piyable  in  instalments — Default— Waiver — Limitation. 

A  decree  was  made  for  payment  of  the  decretal  amount  by  monthly  instalments 
running  over  a  period  of  twelve  years  :  and  it  was  provided  that  on  default  the 
decree  holder  might  execute  the  decree  as  a  whole  for  the  balance  them  due.  In 
1883  a  default  was  made,  and  in  1881  the  decree-holder  filed  an  application  foe 
execution  in  respect  thereof,  but  did  not  proceed  with  it,  and  continued  to  receive 
the  monthly  instalments.  In  )887,  ho  made  another  application  for  execution, 
in  which  he  relied  on  the  same  default. 

Held  that  the  default,  if  it  was  one,  had  been  waived  by  the  decree-holder  and 
that  such  waiver  was  a  good  defence  to  the  present  application.  Mumford  v. 
Peal  (I)  and  Aunutullah  Dalai  v.  Rally  Churn  Milter  (2)  distinguished. 

[R.,  20  B.  109  (116).] 

THIS  was  an  appeal  under  s.  10  of  the  Letters  Patent  from  the 
following  judgment  of  Tyrrell,  J. : — 

TYRRELL,  J. — This  is  is  a  very  simple  case.  The  parties  agreed,  and 
an  order  of  Court  was  made,  that  the  judgment-debtor  should  satisfy  the 
decree-holder's  claim  against  him  by  monthly  payments,  of  two  rupees  to 
be  followed  by  the  payment  of  such  a  sum  in  the  twelfth  year  after  the 
decree,  as  would  clear  off  the  entire  claim  of  the  decree- holder.  The 
decretal  order  to  this  effect  was  made  on  the  10th  May,  188] ,  and  this 
decretal  order  did  not  state  from  what  date  to  what  date  each  instalment 
was  to  be  reckoned  :  that  is  to  say,  it  was  not  recorded  whether  the 
months  were  to  be  counted  from  the  16th  May,  1881,  to  the  16th  June,  1881 
and  so  on  for  future  time,  or,  who- [483]  ther  the  word  "monthly"  meant 
from  the  1st  of  each  mouth  to  the  last  day  of  each  month  subsequent  to 
the  16th  May  aforesaid.  The  effect  was  that  the  judgment  debtor  regularly 
on  the  16th  of  each  month  paid  his  two  rupees  to  the  decree-holder  down 
to  the  month  of  December,  1884.  Thai)  instalment  of  two  rupees  for 
November-December,  1884,  was  not  taken  into  his  possession  by  the 
decree-holder  until  the  18th  or  19th  December,  1884.  Subsequent  to  that 
month  it  is  found  by  the  lower  appellate  Court  that  the  decree-holder  con- 
tinued to  take  his  two  rupees  a  month  regularly  from  his  judgment-debtor. 
Under  the  circumstances  the  lower  appellate  Court,  agreeing  with  the 
Court  of  first  instance,  has  found  that  the  decretal  order  was  ambiguous 
in  respect  of  the  precise  date  for  the  payment  of  the  instalments,  so  that 
the  Courts  were  unable  to  say  with  certainty  whether  the  16th  of  each 
month  was  the  only  date  upon  which  the  payment  could  be  made  in 

*  Appeal  No.  2  under  s.  10  of  the  Letters  Patent. 
(1)  2  A.  857.  (2)  7  0.  56, 
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1889        conformity  with  the  decretal  order  ;  and  the  lower  appellate  Court  further 
JULY  24.     found  that  if  there  had  been  any    irregularity  in  the  payment  for  December, 

1884,  it  would  not  disentitle  the  judgment-debtor  to  the  advantages  of  the 

'  APPEL-     instalment  arrangement,  inasmuch   as  the  decree-holder  waived  his  right 

LATH       to  execute    the   entire  decree,    and    obtained    a   new  agreement  from  his 

OlVIL      judgment-debtor,  whereunder  he  continued  to  take  monthly  instalments 

'      from  him  as  before  the  month  of  December,  1884. 

11 1. 182 «  rphg  iearne(j  judgQ  jn  first  appeal,  therefore,  decided  that  the  applica- 

9  A.W.N.  tjon  ma(je  by  the  decree-holder  now  long  after  the  condoned  irregularity' 
(1889)  186,  Of  December  1884,  to  execute  the  entire  decree  because  of  the  judgment- 
debtor's  default  to  pay  his  instalments,  should  not  be  allowed.  I  entirely 
concur  with  the  Court  below.  In  the  first  place,  I  agree  that  there  is  no 
evidence  that  the  16th  of  each  successive  month  was  the  only  legal  date  for 
the  payment  of  the  instalment.  In  the  second  place,  I  cannot  disturb 
the  finding  of  the  lower  appellate  Court  on  the  fact  of  waiver.  It  is  true 
that  a  question  of  law  is  involved  in  the  finding  of  waiver,  but  that  ia 
no  reason  for  thinking  that  the  lower  appellate  Court  has  erred  in  arriving 
on  the  evidence  before  it  at  the  finding  it  has  come  to.  Thirdly,  there  is 
another  reason  for  upholding  the  decision  of  the  lower  Court,  [484]  which 
is  to  be  found  in  the  circumstance  that  the  Court  executing  the  decree 
ascertained  from  the  evidence  before  it  that  the  payment  of  two  rupees  for 
December, 1884,  was  tendered  by  the  judgment-debtor  to  the  decree- holder, 
who  designedly  delayed  acceptance  of  the  same  in  order  to  build  up  for 
himself  the  materials  for  the  pretension  he  now  puts  forward  to  break  up 
the  instalment  arrangement  and  enforce  the  execution  of  his  decree  as  a 
whole.  I  dismiss  the  appeal  with  costs. 

From  this  decision  the  decree-holder  appealed  under  a.  10  of  the 
Letters  Patent. 

Pandit  Sunder  Lai,  for  the  appellant. 
Mr.  J,  Simeon,  for  the  respondent. 

JUDGMENTS. 

EDGE,  C.J. — In  this  case  a  decree  by  consent  was  made  for  payment 
of  the  decreed  amount  by  monthly  instalments  running  over  twelve  years. 
It  was  provided  that  on  default  the  creditor  might  execute  the  decree  as  a 
whole,  that  is,  for  the  balance  then  due.  In  1883,  what  the  appellant 
here,  who  was  the  creditor,  calls  a  default  was  made. 

Apparently  he  prevented  the  payment  being  made  on  the  stipulated 
day.  lie  subsequently  received  instalments  on  the  day  fixed,  assuming 
that  that  day  was  the  16th  of  the  month,  or  if  not  on  some  other  day,  at 
any  rate,  he  received  the  instalments  which  were  paid  down  to  the  date  of 
the  filing  of  the  present  application  for  execution  on  the  30th  of  January, 
1887.  The  date  of  the  default  on  which  he  relied  was,  we  are  informed,  the 
16tb  December,  1883.  He  had  filed  an  application  in  1884  for  execution 
in  respect  of  that  default,  but  did  not  proceed  with  it.  It  is  contended  here 
that  he  can  now  rely  on  the  default  of  the  16tb  December,  1883.  In  my 
opinion  he  waived  that  default  if  it  was  one.  It  is  contended  on  his  behalf 
that  there  could  be  no  waiver.  The  case  of  Mumford  v.  Peal  (1)  has  been 
cited,  and  also  the  case  of  Asmutullah  Dalai  v.  Rally  Churn  Mttt.cr  (2).  The 
case  in  this  Court  turned  on  the  somewhat  peculiar  facts  of  the  case,  and 
does  not,  I  think,  apply.  The  case  in  the  Calcutta  Court  was  a  question  of 
limitation,  and  [485]  looking  to  the  judgment  of  the  Judges  there,  I  do  not 

(1)  2  A.  857.  (2)  7  C.  56. 
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think  that  they  would  have  held  there  could  be  no  such  waiver  as  has 
been  contended  for  here.  I  think  that  at  page  59  can  be  gathered  an 
indication  of  what  those  Judges  would  possibly  have  said  in  this  case.  In 
dealing  with  cl.  (6)  of  art.  179,  sch  ii,  Limitation  Act  (XV  of  1877),  they 
drew  the  distinction  between  the  execution  of  a  decree  as  a  whole  and  the 
case  of  certain  sums  to  be  paid  at  dates  certain.  They  say,  "  But  the 
decree  nowhere  directs  that  the  payment  of  the  whole  amount  outstand- 
ing shall  be  made  at  a  certain  date.  It  only  gives  the  decree-holder  the 
option  of  applying  for  execution  of  the  whole  decree  still  unsatisfied,  upon 
the  occurrence  of  default  in  three  of  the  prescribed  instalments.  Under 
the  decree,  therefore,  the  decree-holder  had  several  courses  open  to  him, 
subject,  of  course,  to  the  rules  of  limitation."  In  cases  of  this  kind  I  am 
of  opinion  that  where  there  has  bean  a  default  which  would  entitle  the 
decrea-holder  to  execute  the  decree  as  a  whole  he  must  do  so  within  three 
years  of  the  default.  But  if  he  does  not  choose  to  execute  the  decree  as  a 
whole,  he  can  go  on  receiving  the  instalments  at  the  time  fixed  for  the 
receiving  of  the  instalments,  and  if  any  of  those  instalments  are  nos  paid 
he  can  within  three  years,  execute  the  decree  for  chat  instalment.  I  do 
not  think  that  the  Calcutta  Court  in  the  case  to  which  I  have  referred  is 
against  the  view  of  the  law  which  I  hold.  I  am  clearly  of  opinion  there 
was  a  waiver  here,  and  that  that  waiver  is  an  answer  to  the  application 
to  execute  the  decree  as  a  whole,  and  that  this  appeal  should  be  dis- 
missed with  costs. 

STRAIGHT,  J. — I  am  of  the  same  opinion.  My  brother  Tyrrell,  before 
whom  this  appeal  came  from  the  decision  of  the  Judge  of  Mainpuri,  was 
of  opinion  that  the  decisions  of  the  two  lower  Courts  were  right  in  bold- 
ing  that  after  the  month  of  December,  1883,  when  the  decree-holder  had 
said  the  default  was  made  by  the  judgment-debtor,  the  decree-holder  had 
received  from  his  judgment-debtor  no  less  than  three  years'  monthly  in- 
stalments, and  that  while  he  had  in  fact,  on  the  2nd  of  January,  1887, 
accepted  the  last  monthly  instalment  of  two  rupees,  he  nevertheless  came 
into  Court  on  the  3rd  of  the  [486]  same  month  with  this  application 
treating  the  matter  as  if  nothing  had  been  paid  in  the  -interim,  and  going 
back  to  the  month  of  December,  1883,  as  the  date  of  the  default  which  had 
been  the  ground  of  the  original  application  for  the  execution  of  the  whole 
decree.  If  the  argument  of  the  learned  Pleader  for  the  decree-holder  were 
carried  to  its  logical  conclusion,  he  might,  by  merely  filing  an  application 
every  three  years,  have  gone  on  receiving  instalments  till  the  eleventh 
year,  and  then  have  come  in  and  asked  for  the  execution  of  the  whole 
decree,  which  seems  to  me  absurd.  There  is  enough  stated  in  the  judg- 
ments of  the  two  first  Courts  to  satisfy  me,  as  it  satisfied  my  brother 
Tyrrell,  and  satisfies  the  learned  Chief  Justice,  that  there  was  a  waiver 
by  the  decree-holder  of  his  right  to  execute  his  whole  decree  in  respect  of 
the  alleged  default  in  December,  1883,  I  may,  however,  add  that  the  two 
first  Courts  on  the  evidence  came  to  the  conclusion  that  there  never  was 
any  real  default  at  all.  On  that  finding  alone  my  brother  Tyrrell  was 
right.  The  appeal  is  dismissed  with  costs. 

Appeal  dismissed, 
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11  A.  486  =  9  A.W.N.  (1889)  191. 
ADO.  5.  APPELLATE  CIVIL. 

APPEL-         Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Tyrrell. 

T"  A  T1  W 

p  RAJ  SINGH  AND  ANOTHER  (Judgment- debtors)  v.  PARMANAND 

__  (Decree-holder)*      [5th  August,  1889.] 

Mortgage — Decree  for  sale  of  mortgaged  property— Decree  not  satisfied  by  sale—Rerovety 
9  A.W.N.  of  balance  due  on  mortgage— Act  IV  of  1882  (Transfer  of  Property  Act),  ss.  88, 

(1889)191.  89,90. 

The  decree  contemplated  by  s.  90  of  the  Transfer  of  Property  Aot  (IV  of  1882) 
can  be  made  in  the  suit  in  which  the  decree  for  sale  was  passed  ;  and  it  is  not 
necessary  to  institute  a  fresh  suit  to  obtain  suoh  decree. 

[Dial.,  33  C.  867  (874)  =  4  C.L.J.  141 ;  1  N.L.R.  143  (145)  ;  R.,  13  A.  356  (359)  ;  14  A. 
513  (516)  ;  28  A.  365  (369)  =  3  A.L.J.  171  =  A.W.N.  (1906)  44.] 

THIS  was  an  aopeal  from  a  decree  of  the  District  Judge  of  Aligarh 
reversing  a  decree  of  the  Munsif  of  Haveli.  The  judgment  of  the  District 
Judge  was  as  follows  : — 

"  In  this  case  the  appellant  had  obtained  a  decree  against  the 
respondents  as  legal  representatives  and  heirs  of  a  mortgagor  und^r  the 
terms  of  s.  88  of  the  Transfer  of  Property  Act.  The  mortgaged  [487] 
property  was  eventually  brought  to  sale,  but  the  proceeds  were  insufficient 
to  satisfy  the  decree  debt.  The  decree- holder  then  applied  praying  that 
the  Court  would  pass  a  further  decree  under  s.  90  of  that  Act  for  the 
balance  due  on  the  mortgage.  The  Munsif,  relying  on  the  case  Pran 
Kuar  v.  Durga  Prasad  (1),  refused  the  application.  But  that  case  is  not 
to  the  point,  the  original  decree  having  been  issued  in  1881  before  the 
passing  of  the  Transfer  of  Property  Act.  The  respondents  contend  that 
as  in  the  decree  against  them  no  order  was  passed  that  any  other  property 
than  that  charged  with  the  debt  should  be  sold,  the  provisions  of  ss.  13 
and  43  do  not  allow  the  claim  now  made  by  the  appellant.  If  the  proceed- 
ings under  s.  90  of  the  Transfer  of  Property  Act  could  be  described  as  a 
fresh  suit,  s.  13  would  apply.  But  reading  ss.  88,  89  and  90  of  that  Act 
together,  it  is  clear  that  they  contemplate  a  further  decree  in  the  same 
suit,  when  the  proceeds  of  the  sale  are  insufficient  to  satisfy  the  debt. 
The  language  of  s.  88  of  the  Transfer  of  Property  Act,  and  the 
form  of  a  decree  for  the  sale  in  a  suit  by  a  mortgage,  No.  128  in 
sch.  IV  of  the  Code  of  Civil  Procedure,  and  the  form  for  a  decree 
under  s.  88  of  the  Transfer  of  Property  Act  as  issued  by  the  High 
Court,  agree  in  omitting  any  reference  to  the  relief  to  be  granted  to  the 
plaintiff  in  the  event  contemplated  by  s.  90  of  the  Transfer  of  Property 
Act.  The  decree-bolder  is  entitled  to  have  a  further  decree,  under  s.  90 
of  the  Transfer  of  Property  Act  if  the  balance  is  legally  recoverable  from 
the  defendants.  The  case  must  therefore  be  remanded  to  the  lower  Court 
for  the  determination  of  this  issue,  and  if  it  be  determined  in  favour  of  the 
appellant,  for  the  passing  of  a  decree  under  s.  90  of  the  Transfer  of  Pro- 
perty Act.  The  appeal  is  admitted.  The  case  is  remanded  under  s.  562 
of  the  Civil  Procedure  Code  to  be  disposed  of  with  reference  to  the  remarks 
made  above.  The  costs  of  this  appeal  will  follow  the  costs  of  the  applica- 
tion to  the  lower  Court." 

*  Second  Appeal,  No.  1099  of  1888,  from  a  decree  of  H.  F.  Evans,  Esq.,  District 
Judge  of  Aligarb,  dated  the  4th  July,  1888,  reversing  a  decree  of  Maulvi  Saiyed  Akbar 
Hussain,  Munsif  of  Haveli,  dated  the  21st  March,  1889. 

(1)  .10  A.  127  =  8  A.W.N.  (1888)  21. 
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The  judgment-debtors  appealed  to  the  High  Court. 

Babu  Jogindro  Nath  Chaudhri,  for  the  appellants. 

Pandit  Sundar  Lai,  for  the  respondent.  . 

JUDGMENT.  LATE 

[488]  EDGE,  C.  J.,  and  TYRRELL,  J.— The  only  point  in-tbis  case  is     CIVIL. 
whether  the  decree  contemplated  by  s.  90  of    the  Transfer  of  Property        T^M 
Act  can  be  made  in  the  suit  in  which  the  decree  for  sale  was  passed,  or    *  l  *    r™ 
whether  a  fresh  suit  must  be  instituted  to  obtain  such  decree.     There  is    ^    '    ^ 
nothing  in  the  Act  to  suggest  that  a  fresh  suit  is  necessary  ;  and  there  is    * 
everything  to  suggest  that  it  is  not.     If  it  were  intended  that  a  fresh  suit 
should  be  brought,  that  intention  would  have  been  given  effect  to  by  the 
introduction  of  appropriate  words  into  s.  90. 

We  dismiss  the  appeal  with  costs  (1).  Appeal  dismissed. 


11  A.  488  =  9  A.W.N.  (1889)  188. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Straight  and  Mr.  Justice  Tyrrell. 


BANWARI  LAL  (Plaintiff)  v.  SAMMAN  LAL  (Defendant)*. 
[14th  August,  1889.] 

Civil  Procedure  Code.  ss.  562,  564— "Suit." 

8.  562  of  the  Civil  Procedure  Code  authorizes  a  remand  only  where  the  entire 
suit,  and  not  merely  a  portion  of  it,  has  been  disposed  of  by  tha  Court  below 
upon  a  preliminary  point. 

[Appl,,  27  A.  163  (165)  =  1  A.L  J.  503  =  A.W.N.  (1904),  202  ;  Appr.,  12  A.  510  (P.B.).] 

THE  facts  of   this  case   are  sufficiently    stated    in  the  judgment  of 
Straight,  J. 

Mr.  Amiruddin,  for  the  appellant. 
Mr.  Simeon,  for  the  respondent. 

JUDGMENT. 

STRAIGHT,  J. — This  is  an  appeal  from  an  order  of  remand.  The  suit 
brought  by  the  plaintiff-respondent  was  one  in  which  he  claimed  two  reliefs : 
first,  he  asked  for  an  injunction  to  defendant,  restraining  him  from  interfer- 
ing with  his,  the  plaintiff's  erection  upon  the  roof  of  his  own  house  of  cert- 
ain buildings  ;  secondly,  he  claimed  a  right  of  easement  over  the  roof  of  the 
defendant's  house  in  order  to  give  him  access  to  the  roof  of  his  own  house. 
The  first  Court  decreed  the  plaintiff's  claim  for  an  injunction,  but  as  to  his 
second  head  of  claim,  it  said,  that  upon  the  face  of  the  plaint,  the  statement 
of  the  easement  claimed  was  so  inadequate  and  unsatisfactory  that  it  was  im- 
[489]possible  for  it  to  enter  into  the  question  thereby  raised.  Accordingly 
it  decreed  the  plaintiff's  claim  in  part  and  dismissed  it  in  part.  The  plaintiff 
appealed  to  the  Subordinate  Judge  and  the  defendant  filed  an  objection  as 
to  the  order  of  the  first  Court  in  the  matter  of  costs.  The  learned  Subor- 
dinate Judge  upheld  the  decision  of  the  first  Court  in  regard  to  the  first 
head  of  relief  sought  by  the  plaintiff ;  but  he  was  of  opinion  as  to  the  first 
Court's  dismissal  under  the  second  head  ;  that  the  reasons  given  were 

•  First  Appeal,  No.  66  of  1889,  from  an  order  of  Maulvi  Saiyld   Muhammed,  Sub- 
ordinate Judge  of  Saharanpur.  datefl  the  20th  April,    1889. 

(1)  Bee  also  Sonatun  Shah  v.  Ali  Newaz  Khan,  16  C.  423. 
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1889       insufficient  and  unsatisfactory,  and  that  it  ought  to   have   tried  the   case. 

AUG.  14,     Thereupon  as  regards  this  second  head    of  claim    the    Subordinate   Judge 
made  an   order  under  s.  562  of  the  Civil  Procedure  Code      That  order  is 

APPEL-     assailed  by    Mr.  Amiruddin   for   the   defendant.     His  contention  is  that 
LATE       under  the  law  the  Subordinate  Judge  had  no   power   to    make    a  general 

CIVIL       orQ<er  c^  remand,  and  that  the  suit  had  not  been  disposed    of   on    a    preli- 
'      rninary  point,  but  that  only  a  part  of   the  suit  had   been    disposed  of  on 

11  A.  488     a  preliminary  point,  and  s.  562  was  inapplicable.     I  think  this  contention 

9Jl.W;N.  is  sound.  We  are  told"  by  s.  564  of  the  Civil  Procedure  Code  that  a 
(1889)  188,  case  shall  not  be  remanded  "  for  sfccond  decision,  except  as  provided  in 
e.  562."  We,  therefore,  have  to  look  to  see  whether  this  case  does  fall  within 
the  four  corners  of  that  section.  We  must  take  the  words  of  the  statute 
as  we  find  them  ;  and  the  words  of^hat  section  are  these: — "If  the  Court 
against  whose  decree  the  appeal  is  made  as  disposed  of  the  suit  upon  a 
preliminary  point,  &c."  Now  the  word  used  there  is  in  distinct  and  precise 
terms  the  "  suit;"  it  does  not  say  any  portion  of  the  suit  or  any  part  of 
the  relief  claimed  in  the  suit,  but  the  word  suit  is  used.  I  take  it  to  mean 
that  where  a  suit  in  its  entirety-  has  been  thrown  out  by  a  first  Court  upon 
a  preliminary  point,  under  these  circumstances,  and  these  circumstances 
only,  has  the  appellate  Court  power  to  remand  it  under  s.  562  of  the 
Civil  Procedure  Code.  I  bold,  therefore,  that  Mr.  Amiruddin' s  objeotion 
is  a  good  one  and  must  prevail,  and  that  the  order  of  tbe  learned  Subordi- 
nate Judge,  in  so  far  as  -it  deals  with  the  second  head  of  claim  and  the 
question  of  costs,  and  directs  a  remand  under  s.  562  of  the  Civil  Proce- 
dure Code,  must  be  set  aside.  The  consequence  of  this  order  will  be  that 
tbe  appeal  to  that,  extent  will  be  restored  to  the  file  of  pending  appeals  in 
his  Court,  and  he  will  take  up  and  [490]  dispose  of  it  from  the  point  where 
he  dealt  with  the  first  head  of  the  plaintiff's  claim.  If  it  becomes  neces- 
sary to  make  a  remand  under  s.  566  of  the  Civil  Procedure  Code  or  to 
exercise  the  powers  conferred  under  s.  568,  Civil  Procedure  Code,  he  will 
do  so.  The  costs  of  this  appeal  will  follow  the  result. 

TYRRELL,  J. — I  quite  concur.  It  seems  to  me  that  the  law  in  s.  562 
of  the  Civil  Procedure  Code  assumes  that  there  has  been  no  trial,  and  that 
it  authorizes  a  Court  of  first  appeal  to  proceed  with  the  trial.  Now  in 
tbe  case  before  us,  there  has  been  a  trial  and  a  decree  upon  the  merits  in 
respect  of  a  portion  at  least  of  the  case. 

Cause  remanded. 
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11  A.  190  (F.B.)  =  9  A.W.N.  (1889)  19«. 

FULL  BENCH.  Novja, 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight,  FULL 

Mr.  Justice  Brodhurst,  Mr.  Justice  Tyrrell  and  Mr.  Justice  Mahmocd.         BENCH. 

ABDULLA  (Plaintiff)  v.  MOHAN  GIB  AND  OTHEBS  (Defendants).*          (F.B.)=* 
[12tb  November,  1889.]  g  A.W.N. 

Act  XV11  0/18R6  (Jhansi  and  Morar  Act)— Legislative  power  of  the  Gov€rnor-Gineral  in  (1889)  19i. 
Council— Indian  Councils  Act  (24  and  25  Vic.,  c.  67)  s.  22 — "Indian  territories  new 
under  the  dominion  of  Her  Majesty  " — "  Said  territories   " — 28  and  29  Vie.,  c.  17, 
•preamble—  32  and  33  Vic.,  c.  98,  s- 1—  Construction  of  statutes. 

Act  XVII  of  1886  (the  Jhansi  and  Morar  Act)  is  not  ultra  vires  of  the  Governor- 
General  in  Council  ;  and  the  town  and  fort  of  Jhansi  are  subject  to  the  jurisdiction 
of  the  High  Court  for  the  N.W.  Provinces  in  the  same  manner  as  the  rest  of 
the  Jhansi  district. 

The  Governor- General  in  Council  has  power  to  make  laws  and  regulations  bind- 
ing on  all  persons  within  the  Indian  territories  under  the  dominion  of  her  Majesty, 
no  matter  when  such  territories  were  acquired.  His  legislative  powers  are  not 
limited  to  those  territories  which,  at  the  date  when  the  Indian  Councils  Act  (24 
and  25  Vic,,  c.  67)  received  the  royal  assent  (i.e.,  the  1st  August,  1861) >  were 
under  the  dominion  of  Her  Majesty.  In  the  preamble  to  tha  28  and  29  Vic., 
c-  17,  and  ins.  1  of  the  32  and  33  Vic.,  o  98,  Parliament  has  placed  this  construc- 
tion upon  s.  22  of  the  Indian  Councils  Act. 

Evsn  if  that  construction  was  erroneous,  it  has  been  so  declared  by  Parlia- 
ment as  to  make  it?  adoption  obligatory.  Though  a  mistaken  opinion  of  the 
Legislature  con[491]oerning  the  law  does  not  mako  the  law,  yet  it  mav  be  so 
declared  as  to  operate  in  future.  TJie  Postmaster- General  of  the  United  States 
v.  Early  (1)  referred  to. 

It  must  be  presumed  that  the  laws  and  regulations  of  the  Governor-General  in 
Council  are  known  to  Parliament.  Empress  v.  Butch  (2)  referred  to. 

[Apol,,  18  B.  636  (655)  ;  R.,  14  A.  226  (233)  =  12  A.W.N.  14.] 

THIS  was  a  reference  to  the  Full  Bench  by  Straight  and  Mahmood, 
JJ.,  of  the  question  "whether  the  town  and  fort  oClhansi  are  subject  to 
the  jurisdiction  of  this  Court  in  the  same  manner  as  the  rest  of  the  Jhansi 
district." 

The  suit  in  which  the  reference  was  made  was  instituted  on  the  16th 
August,  1886,  in  the  Court  of  the  Extra  Assistant  Commissioner  of  Jhauai. 
It  was  brought  to  enforce  an  alleged  customary  right  of  pre-emption  in 
respect  of  the  sale  of  a  bouse  situate  in  the  town  of  Jhansi  where  the 
parties  resided.  The  Court  of  first  instance,  on  the  5th  January,  1887, 
decreed  the  claim.  On  appeal  by  the  defendants,  the  Deputy  Commissioner 
of  Jhansi  reversed  the  decree  and  dismissed  the  suit.  The  plaintiff  present- 
ed a  second  appeal  to  the  High  Court. 

The  appeal  came  in  the  first  instance,  before  Manhood,  J.,  who  re- 
ferred it  to  a  pivision  Bench.  At  the  hearing  before  the  Bench  (which 
consisted  of  Straight  and  Mahmood,  JJ.)  the  question  stated  in  the  order 
of  reference  was  raised.  It  involved  the  further  question  whether  the 
Governor- General  in  Council  had  power  to  pass  the  Jhansi  and  Morar  Act 
(XVII  of  1886)  by  virtue  of  the  provisions  of  which  civil  and  criminal 

*  Second  Appeal,  No.  1052  of  1887,  from  a  decree  of  G.  B.  C.  Williams,  Esq., 
Deputy  Commissiorier  of  Jhansi,  dated  the  4th  April,  1887,  reversing  a  decree  of  G.  B, 
Crawley,  Esq.,  Extra  Assistant  Commissioner  of  Jhansi,  dated  the  5th  January,  1887. 

(1)  Curtis'  Beports  of  Decisions  in  the  Supreme  Court  of  the  United  States,  p.  86. 

(2)  3  C.  at  p.  143  ;  L.B.  3  App.  Gas.  at  p.  907  ;  5  I, A.  at  p.  196  ;  1C.  at  p.  1S3. 
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1889       jurisdiction  was  given  to  the  High  Court  over  the  town  and  fort  of  Jhansi 
Nov.  12.     and  adjacent  lands,  or  whether  the  Act  was  in  excess  of  the  powers  con- 
ferred on  the  Indian  Legislature  by  e.  22  of  the  Indian   Councils  Act,  24 
and  25  Vie.,  o.  67. 

The  territories  of  the  Eaja  of  Jhansi  lapsed  to  the  British    Govern- 
— T-        ment  on  the  death  of  the  Eaja  without  heirs   male  in  1853.     From  their 
11  *'  *J       annexation  they  formed  part  of  the  North- Western  Provinces  (l). 
9LW*  [492]  By  treaty  dated  the  12th   December,  1860,  the  British  Govern  - 

(1889)  19*    menfc  C8^ed  the  town  and  fort  of  Jhansi  in  full  sovereignty  to  the  Maharaja 
Scindia.     The  transfer  was  completed  on  the  1st  April,  1861  (2). 

By  kharita,  dated  the  24th  February,  1836,  the  British  Government 
restored  to  the  Maharaja  Scindia  the  cantonment  of  Morar,  in  exchange 
for  which  His  Highness,  on  the  10th  March,  1886,  made  over  in  full 
sovereignty  to  the  British  Government  the  town  and  fore  of  Jhansi  (3). 

By  proclamation  dated  the  10th  June,  1886,  under  the  28  and  29 
Vic.,  c.  17,  s.  4,  the  Governor- General  in  Council  declared  that  the  town 
and  fort  of  Jhansi  should  be  subject  to  the  Lieutenant-Governorship  of 
the  North- Western  Provinces  (4). 

On  the  17th  September,  1886,  the  Jhansi  and  Morar  Act  (XVII  of  1886) 
received  the  assent  of  the  Governor- General.  The  preamble  to  Part  I  of 
the  Act  recites,  inter  alia,  the  cession  of  the  town  and  fort  of  Jhansi  to 
the  British  Government  and  their  incorporation  in  the  North- Western 
Provinces. 

Section  2  enacts  that  "  the  town  and  fort  of  Jhansi,  and  the  lands 
which  may  be  ceded  to  the  British  Government  in  accordance  with  the 
proposal  referred  to  in  the  preamble  to  this  Part,  shall,  in  the  case  of  the 
town  and  fort  from  the  commencement  of  this  Act,  and  in  the  case  of  any 
of  the  lands,  from  the  date  of  the  cession  thereof,  ba  deemed  to  be  part  of 
the  Jhansi  district." 

Section  3. — "  All  enactments  which  at  the  commencement  of  this 
Act,  or  at  the  date  of  the  cession  of  any  of  the  lands  referred  to  in  the 
last  foregoing  section,  are  or  shall  be  in  force  in  the  Jhansi  district  and 
not  in  the  town  and  fort  of  Jhansi  or  in  those  lands  shall  then  come 
into  force  in  the  town  and  fort  or  in  those  lands  as  the  case  my  be." 

Section  4. — "On  and  from  the  commencement  of  this  Act,  or  the 
date  of  the  cession  of  any  of  those  lands,  as  the  case  may  be,  the 
[493]  town  and  fort  of  Jhansi  and  the  lands,  shall  ba  deemed  to  from  part 
of  the  district  of  Jhansi  mentioned  in  Part  IV  of  the  first  schedule  to  the 
Scheduled  Districts  Act,  1874." 

Among  the  enactment  which  at  the  commencement,  of  the  Act  were 
in  force  in  the  Jhansi  district  were  the  Jhansi  Courts  Act  (XVIII  of  1867) 
and  the  Codes  of  Criminal  and  Civil  Procedure.  It  was  not  disputed  that 
the  High  Court  had  jurisdiction  over  the  Jhansi  district  generally. 

The  doubt  raised  at  the  hearing  of  the  appeal  in  regard  to  the  validity 
of  Act  XVII  of  1886f  and  consequently  in  regard  to  the  jurisdiction  of 
the  High  Court  in  cases  coming  from  the  town  and  fort  of  Jhansi,  had 
reference  to  the  terms  of  s.  22  of  the  Indian  Councils  Act  which  (so  far 
as  they  need  be  referred  to)  are  as  follows  : — 

(1)  Aitchison's    Treaties,     vol.    ii,  p.  190;    Hunter's   Gazetteer,  vol.  vii,  p.    219; 
Whalley's  Law  of  the  Extra-Regulation  Tracts,  p.  306,  it  seq. 

(2)  Aitchison,  vol.  iii,  pp.  262,  316.  N.  W.  Provinces  Gazetteer,  vo).  i,  p.  439. 

(3)  "Administration  of  the  N.  W.  Provinces  and  Oudb,  1882-87,"  p.  124. 

(4)  Qazttie  of  India,  June  12th,  1886,  Part  I,  p.  376. 
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"  The  Governor- General  in  Council  shall  have  power  at  meetings  for       1889 
the  purpose    of  making  laws   and  regulations  as  aforesaid,   and  subject  to     NOV  12. 
the  provisions  herein  contained  to  make  laws  and  regulations  for  repealing, 
amending  or  altering  any  laws  or  regulations  whatever  now  in  force  or       FULL 
hereafter  to  be  in  force  in  the  Indian  territories  now  under  the  dominion  of    BENCH. 
Her  Majesty  and  to  make  laws  and  regulations  for  all  persons,  whether 
British  or  native,  foreigners  or  others,  and  for  all  Courts  of  justice  what-    J1  Al  M0 
ever,  and  for  all  places  and  things  whatever  within  the  said  territories,  and 
for   all  servants  of  the  Government  of  India  within  the    dominions    of     9  A-W'M- 
Princes  or    States  in    alliance  with    Her    Majesty    and    the    laws    and  (J88fl) 1Mt 
regulations  so  to  be  made  by  the  Governor-General  in  Council  shall  control 
and  supersede  any   laws  and   regulations    in  any  wise   repugnant  thereto 
which  shall  have  been  made  prior  thereto  by  the  Governors  of  the  Presi- 
dencies of  Fort    St.  George  and   Bombay  respectively   in  Council  or  the 
Governor  or  Lieutenant- Governor    in  Council  of  any  Presidency  or  other 
territory  for  which  a  Council  may  be  appointed  with  power  to  make  laws 
and  regulations  under  and  by  virtue  of  this  Act." 

It  was  suggested  that  the  words  here  Italicized  limited  the  legislative 
powers  of  the  Governor- General  in  Council  to  making  [494]  laws  and 
regulations  for  the  Indian  territories  which  at  the  date  when  the  Indian 
Councils  Act  received  the  royal  assent  (i.  e.,  the  1st  August,  1861),  formed 
part  of  the  dominions  of  Her  Majesty  ;  and  that  he  had  consequently  no 
power  to  pass  an  Act  such  as  Act  XVII  of  1886  for  the  town  and  fort  of 
Jhansi  which  did  not  (after  December  1860)  form  part  of  those  dominions 
until  1886. 

This  led  to  the  reference  to  the  Full  Bench  of  the  question  above 
stated.  Several  other  cases,  both  civil  and  criminal,  which  raised  the 
same  question,  were  subsequently  included  in  the  reference.  The  Court, 
in  view  of  the  importance  of  the  point  raised,  directed  that  notice  should 
be  given  to  the  Government  of  India,  so  as  to  afford  the  Government  an 
opportunity  of  being  heard  by  counsel. 

Mr.  A.  Strachey,  for  the  Government  of  India,  as  amicus  curia,. — It 
will  not  be  disputed  that  the  Government  of  India  has  power  to  acquire 
territory  by  conquest  or  cession. 

[STRAIGHT,  J. —  If  the  Govern  or- General  in  Council  has  power  to 
cede  territory,  and  to  take  other  territory  in  exchange,  it  hardly  seems 
going  much  further  to  say  that  he  has  power  to  make  laws  for  the  territory 
so  acquired  (1).] 

That  is  what  I  shall  contend.  But  in  the  first  place,  s.  22  of  the 
Indian  Councils  Act  cannot  be  construed  as  limiting  the  legislative  powers 
of  the  Governor- General  in  Council  to  the  territories  which,  when  that 
Act  was  passed,  were  under  the  dominion  of  Her  Majesty.  [495]  The 
effect  of  s.  22  is  recited  in  the  preamble  to  the  28  and  29  Vic.,  c.  17, 

Ui  See,  in  reference  to  tbis  point,  the  observations  of  the  Supreme  Court  oi  Calcutta  in 
Ouselcu  v.  Plowden  (Boulnois,  p.  145,  decided  in  1857  on  the  construction  of  the  3  and 
4  Wm.  IV,  c.  85,  s.  43  of  which  was  worded  in  terms  similar  to  those  of  s.  22  of  the 
Indian  Councils  Act,  1861.  The  Court  following  the  opinion  of  Sir  Barnes  Peacock, 
then  Law  Member  of  Council),  held  in  substance  that  the  statutory  powers  of  the 
Governor-General  in  Council  of  making  war  and  contracting  treaties  carried  with  them 
by  implication  power  to  acquire  territory  by  conquest  or  cession,  and  that  the  power  to 
acquire  territory  by  conquest  or  cession  carried  with  it  the  power  to  govern  such  terri- 
tory. See  also  American  Insuraiqp  Company  v.  Canter  (Curtis,  685;  1  Peters,  511) 
decided  by  the  Supreme  Court  of  the  United  States  of  America;  Kent's  Commentaries, 
vol.  i,  p.  432,  note  ;  Story's  Constitution  of  the  United  States,  vol.  ii,  pp.  166,170,171; 
Gardner's  Institutes,  pp.  39-40. 
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1889        where   the    words    used    are    "  within  the  Indian    territories    under  the 
Nov.  12.     dominion  of  Her  Majesty."  the  word  "  now  "  being  omitted  (1). 

Again,  the  32  and  33  Vic.,  c.  28,  s.   1,  expressly  gives  power  to  the 
FULL      Governor-General  in  Council    after  the  llth  August,  1869,  to  make  laws 

BENCH,     and  regulations  "  for  all  persons  being  native  Indian  subject,  without  and 
beyond  as  well  as    within  the  Indian  territories    under  the  dominion  of 

11  A.  490    Her  Majesty"  (2).     Here  ag&n   the  word  "now  "is  omitted.     See  also 
(F.IT.)  =     the  preamble. 

9  A.W.N.  These  provisions  amount  to  a   legislative  declaration    by  Parliament 

(1889)  134.  that  the  effect  of  a.  22  of  the  Councils  Act  is  not  to  be  limited  by  the 
word  "  now  "  to  territories  acquired  by  tha  Crown  at  any  particular  time, 
and  that  the  Governor- General  in  Council  may  make  laws  for  any  part 
of  British  India  whenever  annexed.  The  32  and  33  Vic.,  c.  98,  s.  1,  is 
more  than  a  mere  recital  of  existing  law ;  it  is  a  substantive  enactment 
and  must  be  treated  as  making  the  law  such  as  it  declares  it  to  be. 
Where  a  matter  of  fact  or  of  law  is  recited  in  an  Act  of  Parliament,  the 
recital,  though  not  conclusive,  is  very  strong  evidence  that  the  fact  or  law 
is  as  stated.  And  even  if  a  recital  is  incorrect  as  a  statement  of  existing 
law,  it  may  be  so  expressed  as  to  operate  as  law  in  future.  This  is  so 
even  where  only  an  opinion  as  to  existing  law,  and  not  an  intention  to 
make  new  law,  is  expressed  :  The  Postmaster- General  of  the  United  States  v. 
[496]  Early  (3) ;  Wilberforce  on  Statute  Law,  pp.  15,  16.  This  is  the  case 
with  the  32  and  33  Vic.,  c.98,  s.  1,  assuming  even,  for  the  sake  of  argument 
that  the  construction  which  it  placed  upon  s.  22  of  the  Indian  Council's  Act 
was  erroneous.  The  difficulty  arising  from  the  use  of  the  word  "now"  in 
that  section  has  therefore  been  removed  by  later  legislation. 

[EDGE,  C.J. — If  s.  22  of  the  Councils  Acts  were  read  literally  there 
might  be  this  result,  that  territory  which,  on  the  1st  August,  1861.  when 
the  statute  received  the  royal  assent  was  under  the  dominion  of  Her 
Majesty,  but  which  was  subsequently  ceded  to  a  foreign  power,  would 

(1)  "  Whereas  by  an  Act  passed  in  the  session  holden  in  the  twenty-fourth  and 
twenty-fifth  years  of  the  reign  of  Her  present  Majesty,  chapter  sixty-seven,  it  was 
among  other  things  enacted  that  the  Governor-General  of  India  in  Council  shall  have 
power,  at  meetings  for  the  purpose  of  making  laws  and  regulations,  to  make  laws  and 
regulations  for  all  persons,  whether  British  or  native,  foreigners  or  others,  within  the 
Indian  territories  under  tbre  dominion  of  Her  Majesty,  and  for  all  servants  of  the 
Government  of  India  within  the  dominions  of  Princes  and  States  in  alliance  with  Her 
Majesty  ;  and  whereas  it  is  expedient  to  enlarge  the  said  power  by  authorising  the 
Governor- General  of  India  in  Council  to  make  laws  and  regulations  for  all  British  sub- 
jects of  Her  Majesty  within  the  dominions  of  such  Princes  and  State?,  "  &o. 

(2 1  "  Prom  and  after  the  passing  of  this  Act,  the  Governor-General  of  India  in 
Council  shall  have  power  at  meetings  for  the  purpose  cf  making  laws  and  regulations, 
to  make  laws  and  regulations  for  all  persons  being  native  Indian  subjects  of  Her  Majesty, 
Her  heirs  and  successors,  without  and  beyond  as  well  as  within  the  Indian  territories 
under  the  dominion  of  Her  Majesty.  " 

(3)  Curves'  Reports  of  Decisions  in  the  Supreme  Court  of  the  United  States,  p.  8 
The  effect  of  this  decision  is  stated  in  Wilberforee,  at  p.  16.  The  question  was  whether 
a  particular  class  of  suits  would  lie  in  the  circuit  Courts  of  the  United  States  ;  and  the 
jurisdiction  waa  based  on  an  enactment  which  provided  that  the  district  (or  state)  courts 
should  have  cognizance  of  such  suits  "  concurrent  with  the  circuit  courts  of  the  United 
States."  Marshall,  C.J.  (at  p.  91  of  the  report)  said  :— It  is  true  that  the  language  o 
the  section  indicates  the  opinion  that  jurisdiction  existed  in  the  circuit  courts  rather 
than  an  intention  to  give  it,  and  a  mistaken  opinion  of  the  liglslature  concerning  the 
law  does  not  make  the  law.  But  if  this  mistake  is  manifested  in  words  competent 
to  make  the  law  in  future,  we  know  of  no  principle  which  can  deny  them  this  effect. 
The  Legislature  may  pass  a  declaratory  Act,  which  though  inoperative  on  the  past 
may  act  in  future.  This  law  expresses  the  sense  of  the  Legislature  on  the  existing  law 
.  as  plainly  as  a  declaratory  Act,  and  expresses  it  in  terms  capable  of  conferring  the 
jurisdiction." 
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still  be  a  territory  within   the  description,  and  the  Governor-General  in       1889 
Council  might  make  laws  for  it  though  it  had  ceased  to  be  part  of  British     NOV.  13. 
India  or  to  belong  to  the  Grown.] 

The  agreement  contained  in  the  treaty  of  the  12th  December,  1860,  for      FULL 
the  cession,  of  the  town  and  fort  of  Jhansi  to  Scindia  Was  not  completely     BENCH, 
given    effect    to    until    the  first  April,  1861.     If  the  transfer  had  been 
delayed  for  another  four  months,  the  territory  would  have  fallen  within   H  *•  *90 
the  terms  of  s.  22.  (P.B.)  = 

The  argument  based  on  the  preamble  to  the  28  and  29  Vic.,  c.  17,    9A.W.N. 
and  s.  1  of  the  32  and  33.  Vic.,  c.  98,  is  much  strengthened  by  a  considera-  (1889)  194. 
tioo  of  the  objects  of  those  statutes.     By  s.  22  of  the  Councils  Act,  the 
Governor-General  in  Council  was  authorized  to  make  laws  for  all  servants 
of  the  Government  of  India  in  Native  States.     The  28  and  29  Vic.,  c.  17, 
s.  1,  enlarged  this  power  by  extending  it  to  all  British  subjects  in  Native 
States,  whether  servants  of  Government  or  otherwise  ;  and  by  s.  2  this 
provision  is  to  be  read  as  part  [497]  of  s.  22  of  the  Councils  Act.     Under 
the  Councils  Act  itself,  therefore,  the  Governor- General  in  Council   can,  to 
the  extens  stated,  make  laws  having  force  in  (e.g.)  the  State  of  Gwalior. 

Farther,  the  32  and  33  Vic.,  c.  98,  s.  1,  authorized  him  to  make  laws 
for  all  Native  Indian  subject  at  places  beyond  as  well  as  within  the  Indian 
territories  of  Her  Majesty.  To  this  extent  he  can  make  laws  having  force 
in  Afghanistan  or  Persia. 

Hence,  if  the  Governor-General  in  Council  cannot  legislate  for  por- 
tions of  territory  ceded  by  or  conquered  from  Native  or  foreign  States. 
Parliament  must  have  intended  that  cession  or  conquest  should,  pro  tanto, 
diminish  his  powers  ;  that  he  should  have  greater  extra-territorial  than 
intra- territorial  authority.  Upon  this  supposition,  he  can  make  laws 
having  force  in  Hyderabad,  or  even  in  China  or  Japan,  which  he  cannot 
make  for  parts  of  Bombay  and  the  Punjab.  Upon  the  same  supposition, 
although  Parliament  trusted  him  to  make  laws  for  Bengalis  in  the  town  of 
Jhansi,  or  for  Englishmen  in  Mandalay  in  1885,  it  no  longer  trusts  him 
to  make  laws  for  the  same  persons  when,  in  1886,  the  same  places  have 
become  wholly  subject  to  his  executive  government.  By  bringing  certain 
territory  within  the  limits  of  British  India,  the  powers  of  the  Indian 
Legislature  over  that  territory  are  abolished.  And  if  such  territory  should 
again  be,  ceded  to  a  Native  State,  or  otherwise  cease  to  form  part  of  British 
India,  the  powers  of  the  Indian  Legislature  over  it  would  ipso  facto  revive. 
Parliament  can  never  have  intended1  that  e.  22  of  the  Councils  Act  should 
be  construed  in  a  manner  which  involves  these  results. 

[STRAIGHT,  J. — You  can  reduce  the  idea  to  an  absurdity.  Suopose 
the  case  of  a  piece  of  land  in  British  India  which  juts  out  into  a  Native 
State,  and  a  part  of  that  State,  ou  which  ten  or  a  dozen  squatters,  who 
are  British  subjects,  are  settled,  projects  into  British  territory.  An 
exchange  of  the  two  pieces  of  land  is  effected.  Is  it  reasonable  to  suppose 
that  the  Governor- General  in  Council  canndt  without  an  Act  of  Parlia- 
ment passed  for  the  purpose,  legislate  for  the  handful  of  squatters,  for 
whom  he  could  undoubtedly  legislate  before  the  exchange  ? 

[498]  An  intention  so  unreasonable  cannot  be  attributed  to  Parlia- 
ment unless  it  is  expressed  in  unequivocal  language. 

[EDGE,  C.J. — Between  the  passing  of  the  Indian  Councils  Act  in 
1861  and  the  passing  of  the  32  and  33  Vic.,  c.  98,  did  not  legislation 
by  the  Governor- General  in  Council  take  p%ce  for  terrioriea  acquired 
during  the  "same  period  ?] 

Yes.    See   Act  XIX  of  1867,  relating  to   the  district  of  Darjeeling, 
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including  a  portion  conquered  in  1864  (1)  ;  Act  XXII  of  1868,  for  mauza 
Kheria,  ceded  by  the  Maharana  of  Dholepur  in  1866  (2)  ;  and  Act  XVI 
of  1869  for  the  Bhutan  Duars,  acquired  by  conquest  and  cession  from 
the  Rajas  of  Bhutan,  under  treaty  dated  the  llth  November,  1865  (3). 
Many  subsequent  Acts  have  dealt  with  territories  acquired  since  1861  (4). 

All  laws  and  regulations  passed  by  the  Governor-General  in  Council 
must  be  laid  before  both  Houses  of  Parliament :  3  and  4  Win.  IV.,  c.  85, 
s.  51 ;  compare  53  Geo.  Ill,  o.  155,  s.  66.  Parliament  must  be  presumed 
to  have  knowledge  of  such  laws  and  regulations  :  Empress  v.  Burah  (5), 
per  Sir  Eichard  Garth,  C.J.,  in  the  High  Court  of  Calcutta,  and  Lord  Sel- 
borne  in  the  Privy  Council.  It  has  treated  the  legislation  of  the  Governor- 
General  in  Council  for  territories  acquired  subsequently  to  1861  as  valid 
both  by  leaving  such  legislation  undisturbed,  and  by  using  language  in 
the  28  and  [499]  29  Vic,,  c.  17,  and  32  and  33  Vic.,  c.  98,  which  is  only 
consistent  with  the  supposition  that  such  legislation  was  not  ultra  vires. 
[He  also  referred  to  the  39  and  40  Geo.  Ill,  c.  79,  s.  20.] 

[He  was  then  stopped.] 

None  of  the  counsel  or  pleaders  appearing  in  the  cases  to  which  the 
reference  applied  desired  to  contend  that  the  Court  had  not  jurisdiction. 

The  following  judgment  was  delivered  by  the  Full    Bench  : — 

JUDGMENT. 

EDGE,  C.J.,  and  STRAIGHT,  BRODHURST,  TYRRELL  and  MAHMOOD, 
JJ. — The  question  raised  by  the  reference  in  these  cases  to  the  Full  Bench 
is  whether  the  town  and  fort  of  Jhansi  are  subject;  to  the  jurisdiction  of 
this  Court  in  the  same  manner  as  the  rest  of  the  Jhansi  district,  or.  in 
other  words,  whether  the  Governor-General  in  Council  bad  power  to 
legislate  for  the  town  and  fort  of  Jhansi  and  to  pass  Act  XVII  of  1886. 
The  question  appeared  to  us  of  such  importance  that  we  considered  it 
advisable  to  give  notice  to  the  Government  that  it  had  been  raised,  as 
also  to  afford  the  Government  an  opportunity  to  instruct  counsel  to  assist 
us  to  elucidate  the  question  which,  in  the  opinion  of  the  majority  of  the 
Court  as  then  advised,  was  by  no  means  free  from  doubt  and  difficulty. 
With  this  object  the  Government  instructed  Mr.  Arthur  Strachey  to 
appear  as  amicmcuria,  and  we  think  it  only  right  to  say  that  we  are 
very  much  indebted  to  him  for  the  great  pains  with  which  be  prepared 
himself  for  the  able  argument  which  he  has  addressed  to  us. 

(1)  Aitohison's  Treatise,  vol.  i,  pp.  151,  159.  165  ;  Hunter,  vol.  iv.,  pp.  131-132. 

(2)  Aitchison,  vol.  iii,  p.  183. 

(3)  Preamble  ;  Aitchison,  vol.  i.  pp.  151-152,  162.  165. 

(4)  e.g.,  Aota   VIII   of   1174   aud  I   of    1832,  for   the  Eastern  Duars  (part  of  the 
Goalpara  district),  acquired  under  the  treaty  of  the  llth  November,  1865,  and  Shillong 
(Khasia    and   Jamtia    Hills),  acquired  by    cession  on  the  10th  December,  1863  ;  the 
Scheduled  Districts  Act  (XIV  of  1874)  for  the  tract  between  the   railway   station  at 
Satna    aud  the  eastern  boundary  of  the  Jabalpur  district,  ceded  by  the  Maharaja  of 
Rewah  in  1863  (see  s.  10,  and  Aitchison '3,  ii,  410,  427),  Little  Aden,  purchased  in  1868, 
the  Bengal  Dnarp,   the  Nicobar   Islands,    Shillong,  the   Eastern    Duars,   Nong-bah  (in 
Assam),  and  Merar  Cantonment  ;  The  Laws  Local  Fxtent  Act  (XV  of  1874)  ;  Act  IX  of 
1879  (Nicobar   Islands)  ;    Acts  X   of   1880   and  XIII  of   1883,    for   lands  ceded   by  the 
Nawab  of  Bahawalpur  in  1879  and  1882,  and  annexed  to  the    Multan  district ;  Act  XX 
of  1886  (Upper  Burma  Laws  Act).  XV   of  1887,  and  XVIII  of   1888  for  Upper  Burma 
Act  XV  of  1888,  for  the  Shan  States. 

See  also  s.  2  (8)  of  the  General  Clauses  Act,  I  of  1868  (which  was  passd  prior  to 
the  32  and  33  Vic.,  o.  98),  defining"  British  India  "  as  "  the  territories  for  the  time 
being  vested  in  Her  Majesty  by  the  Statute  21  and  22  Vic.,  o.  106  " 

(5)  3  C.  at  p.  143  ;  3  App.  Gas.  at  p.  907  ',  5  I.  A.  at  p.  196  ;  4  C.  at  p.  183. 
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By  a  treaty  dated  the  12th  December,  1860,  the  British  Government       1889 
ceded  the  town  and  fort  of  Jhansi  in   full  sovereignty   to   the   Maharaja     Nov.  19. 
Scindia.     The  transfer  was  completed  on  the  1st  April,  1861.     On  the  10th 
March,  1886,  the  Maharaja   Scindia,  in  exchange,  for  the  cantonment  of      FULL 
Morar,  made  over  in  full  sovereignty  to  the  British  Government  the  town     BENCH, 
and  fort  of  Jhansi.     On  the  1st  August,  1861,  the  Indian  Councils  Act, 
1861  (24  and  25  Vic.,  c.  67),  received  the  Royal  assent.   The  difficulty  has     lf  A  49° 
arisen  by  reason  of  the  wording  of  the  twenty- second  section  of  that  Act      (F-B-)  = 
which,  so  far  as  [500]  is  material,  is  as  follows :— "  The  Governor- General     9  A-w-s 
in  Council  shall  have  power  of  meetings  for  the  purpose  of  making  laws 
and  regulations  as  aforesaid,  and  subject  to  the  provisions  herein  contained, 
to  make  laws  and  regulations  for  repealing,  amending,  or  altering  any  laws 
or  regulations  whatever  now  in  force   or   hereafter  to  be  in   force  in   the 
Indian  territories  now  under  the  dominion  of  Her  Majesty,  and  to  make 
laws  and  regulations  for  all  persons,  whether  'British  or  native,  foreigners 
or  others,  and  for  all  Courts   of  justice  whatever,    and  for  all  places   and 
things  whatever  within  the   said  territories,    and  for  all   servants  of   the 
Government  of  India  within  the  dominions  of  Princes  or  States  in  alliance 
with  Her  Majesty,  and  the  laws    and  regulations    so  to    be  made  by    the 
Governor-General  in  Council  shall  control   and  supersede    any  laws   and 
regulations   in  anywise  repugnant  thereto  which  shall  have  been  made 
prior  thereto  by  the  Governors  of  the  Presidencies  of  Fort  St.  George  and 
Bombay  respectively  in  Council,  or  the  Governor  or  Lieutenant-Governor 
in  Council  of  any  Presidency  or  other  territory  for  which  a  Council  may 
be  appointed  with  power  to  make  laws  and  regulations  under  and  by  virtue 
of  this  Act,"  &c. 

It  was  contended  that  on  the  true  principle  of  construction  as  applied 
to  that  section,  the  words  "  the  said  territories  "  in  that  section  were  limit- 
ed by  the  preceding  words  "  Indian  territories  now  under  the  dominion  of 
Her  Majesty."  If  it  had  not  been  for  the  subsequent  legislation  of  the 
Imperial  Parliament  taken  in  conjunction  with  the  subsequent  legislation 
of  the  Governor-General  in  Council,  to  which  Mr.  Starchey  has  drawn  our 
attention  and  to  which  we  shall  refer,  we  would  have  felt  ourselves  con- 
strained to  hold  thatthe  Governor-General  in  Council  had  exceeded  his  juris- 
diction in  passing  Act  XVII  of  1886,  inasmuch  as  the  town  and  fort  of 
Jhansi  were  not,  on  the  1st  August,  1861,  as  Indian  territory  or  Indian 
territories  under  the  dominion  of  Her  Majesty. 

V/e  have,  however,  to  see  whether  the  Imperial  Parliament  has 
not,  by  its  legislation,  subsequent  to  the  1st  August,  1861,  put  a  wider 
construction  upon  s.  22  of  the  Counclis  Act,  1861,  which  excludes  the 
narrower  construction  of  the  wording  of  the  section  to  which  [501]  we 
have  referred,  and  whether  the  Imperial  Parliament  has  not  conferred 
more  extensive  legislative  powers  ou  the  Governor- General  in  Council 
than  were  apparently  conferred  by  s.  22  of  the  Indian  Councils  Act, 
1861.  On  the  9th  May,  1865,  the  Act  28  and  29  Vic.,  c  171(  received 
the  Royal  assent.  There  is  a  recital  in  the  following  terms  : — "  Whereas 
by  an  Act  passed  in  the  session  holden  in  the  twenty-fourth  and  twenty- 
fifth  years  of  the  reign  of  Her  present  Majesty,  chapter  sixty- seven,  it  was 
among  other  things  enacted  that  the  Governor- General  of  India  in 
Council  shuli  have  power  at  meetings  for  the  purpose  of  making  laws  and 
regulations  to  make  laws  and  regulations  for  all  persons  whether  British 
or  native,  foreigners  or  others,  within  the  Indian  territories  under  the 
dominion  of  Her  Majesty,  and  for  all  eervants  of  the  Government  of  India 
within  the  dominions  of  Princes  and  States  in  alliance  with  Her  Majesty  ; 
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1889        aad  whereas  it  is  expedient  to  enlarge  the  said  power  by    authorizing    the 
Nov.  12,    Governor-General  of   India   in  Council   to  make  laws  and  regulations  for 
all  British  subjects  of  Her  Majesty  within  the  dominions  of  such  Princes 
FULL      and  States." 

BENCH.  That  recital  taken  in  conjunction  with    the   fact,  of  which   we  must 

presume  the  Imperial  Parliament  was  aware,  that  in  1864  a  portion  of 
11  A.  490  j.j.jg  djgtricfc  of  Darjeeling  had  been  acquired  by  conquest  and  had  then 
first  become  part  of  Her  Majesty's  dominions  in  India,  shows  that  the 
9  A.W.N.  imperiai  Parliament  construed  in  1865,  s.  22  of  the  Indian  Councils  Act 
(1889)  194,  ag  jf  fchg  wor^g  '  the  said  territories  '  iu  that  section  were  not  limited  to 
the  Indian  territories  which,  on  the  1st  August,  1861,  were  under  the 
dominion  of  Her  Majesty.  On  the  llth  Aujgust.  1869,  the  Act  of  the  Im- 
perial Parliament,  32  and  33  Vic.,  c.  98,  received  the  Eoyal  assent.  la  the 
preamble  to  that  Act  it  is  recited  that  whereas  doubts  have  arisen  as  to 
the  extent  of  the  power  of  the  Governor-  General  of  India  in  Council  to 
make  laws  binding  upon  Native  Indian  subjects  beyond  the  Indian  terri- 
tories under  the  dominion  of  Her  Majesty,  and  whereas  it  is  expedient  that 
better  provision  should  be  made  in  other  respects  for  the  exercise  of 
the  powers  of  the  Governor-  General  in  Council.  That  recital  in  our 
opinion  assumes  that  no  doubts  had  arisen  as  to  [502]  the  power  of  the 
Governor-General  in  Council  to  make  laws  binding  upon  the  Native  Indian 
subjects  of  the  Crown  within  the  Indian  territories  under  the  dominion  of 
Her  Majesty,  no  matter  when  such  territories  had  been  acquired.  By 
s.  1  of  32  and  33  Vic.,  c.  98,  it  was  enacted  that  —  "  From  and  after  the 
passing  of  this  Act  the  Governor-General  of  India  in  Council  shall  have 
power  at  meetings  for  the  purpose  of  making  laws  and  regulations  to 
make  laws  and  regulations  for  all  persons  being  Native  Indian  subjects  of 
Her  Majesty,  Her  heirs  and  successors,  without  and  beyond  as  well  as 
within  the  Indian  territories  under  the  dominion  of  Her  Majesty." 

The  Imperial  Parliament  in  that  section  assumed  that  the  Governor- 
General  in  Council  had  power  to  makelaws  binding  upon  the  Native  Indian 
subjects  of  the  Crown  within  the  Indian  territories  upder  the  dominion  of 
Her  Majesty,  and  in  that  sense  interpreted  s.  22  of  the  Indian  Councils 
Act,  1861.  Such  an  interpretation  'is  inconsistent  with  a  construction  of 
s.  22  of  the  Indian  Councils  Act,  1861,  which  would  limit  the  powers  of  the 
Governor-General  in  Council  to  making  laws  binding  upon  all  persons, 
whether  Native  Indian  subjects  or  others,  within  the  territories  which  on 
the  1st  August,  1861,  were  under  the  dominion  of  Her  Majesty.  It  could 
not  have  been  the  intention  of  the  Imperial  Parliament  that,  quoad  the 
power  of  the  Governor-General  in  Council  to  legislate  for  Native  Indian 
subjects  with  the  Indian  territories  under  the  dominion  of  Her  Majesty, 
a  different  construction  should  be  put  upon  s.  22  of  the  Indian  Councils 
Act,  1861,  to  that  which  should  be  put  upon  that  section,  quoad  the  power 
of  the  Governor-General  in  Council  to  legislate  for  persons  other  than 
Native  Indian  subjects  within  the  Indian  territories  under  the  dominion  of 
Her  Majesty. 

Between  the  1st  August,  1861,  and  the  llth  August,  1869,  not  only 
bad  territories  in  India  been  acquired,  but  legislation  by  the  Governor- 
General  in  Council  for  such  territories  bad  taken  place.  In  1864  part 
of  the  district  of  Darjeeling  had  been  acquired  by  conquest,  and  on 
the  8th  March,  1867,  Act  XIX  of  1867,  which  applied  to  the  district 
of  Darjeeling,  including  the  part  of  that  district  which  had  been  ac- 
quired by  conquest  in  1864,  was  passed  [503]  by  the  Governor-General  in 
Council.  In  1866  mauza  Kheria  had  been  ceded  to  the  British  Government 
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by  the  Maharana  of  Dholepur,  and  on  fehe  10th  September,  1868,  Act  XXII       1889 
of  1868,  which  related  amongst  other  things  to  cbe  administration  of  civil     Nov.  li. 
and  criminal  justice  in  mauza  Kheria,  was  passed  by  the  Governor-General 
in    Council.     In  1865  the  Bhutan  Duars  were  acauired  by  conquest  and       FULL 
cession,  and  on  the  23rd  July,  1869,  Act  XVI  of  1669,  relating  to  that  terri-     BENCH. 

tory,   was  passed  by  the  Governor- General  in  Council.     It  was  obligatory        

by  statute*  to  lay  before  both  Houses  of  Parliament  copies  of  all  laws  and     H  A.  490 
regulations  made  by  the  Governor- General  in  Council.  Consequently,  prior     (F.B.)  = 
to  the  passing  by  the  Imperial  Parliament 'of  the  32  and  33  Vic.,  c.  98,  it     9  A.W.N. 
must  be  assumed  that  that  obligation  had  been  complied  with,  at  least  so  far   (1889)  194. 
as  Act   XIX  of  1867  and  Act  XXII  of  1868   were  concerned.     We  must 
presume  that  Act  XIX  of  1867  and  Act  XXII  of  1868  "  were  known  to 
and  in  the  view  of   the  Imperial   Parliament "  when  the  32  and   33  Vic., 
c,  98,  was  passed.     A  similar  presumption  in  respect  of  the  legislation  in 
India  prior  to  the  passing  of  the  Indian  Councils  Act,  1861,  was  made  by 
Sir  Eichard  Garth,   C.J.,  and  subsequently   by   their    Lordships   of  the 
Privy  Council  in  the  oase  of  Empress  v.  Burah  (1).     We  should  not  over- 
look the  fact  that  the  Imperial  Parliament  has  not  interfered  with  any 
of  the  numerous  legislative  enactments  of  the  Governor- General  in  Council 
which  were  passed  between  1867  and  1886  inclusive,  in  relation  to  Indian 
territories    which  were  not,  on  the  1st  August  1861.  under  the  dominion 
of  Her  Majesty,  and  which  since  the  1st  August,  1861,  have  been  acquired 
by  conquest  or  cession. 

Even  if  the  interpretation  which  has  been  put  by  the  Imperial 
Parliament  on  s.  22  of  the  Indian  Councils  Act,  1861,  was  erroneous, 
we  are  of  opinion  that  that  interpretation  has  been  so  declared  by  the 
Imperial  Parliament  as  to  make  it  obligatory  upon  us  to  adopt  it 
in  this  case.  In  the  ease  of  The  Postmaster-General  of  the  United 
States  v.  Early  (2),  the  Supreme  Court  of  the  United  [504>]  States 
decided  that  though  a  mistaken  opinion  of  the  Legislature  concerning 
the  law  dees  not  make  the  law,  yet  it  may  be  so  declared  as  to 
operate  in  future.  Whether  the  word  "  now  "  was  intentionally  or  by 
inadvertence  introduced  into  s.  22  of  the  Indian  Councils  Act,  1861,  it  is 
difficult  to  say.  To  hold  that  the  Governor-General  in  Council  has  not 
power  to  legislate  except  in  respect  of  Indian  territories  which  were  on 
the  1st  August,  1861,  under  the  dominion  of  Her  Majesty,  would,  a's  has 
been  pointed  out  by  Mr.  Strachey  lead  to  anomalous  results  which  the 
Impreial  Legislature  must  have  foreseen  and  could  not  have  intended. 
If  we  were  to  construe  that  section  strictly,  wo  would  have  to  hold  not 
only  that  the  Imperial  Parliament  gave  power  to  the  Governor-General 
in  Council  to  legislate  in  relation  to  all  Indian  territories  which  were  on 
the  1st  August,  1861,  under  the  dominion  of  Her  Majesty,  irrespective  of 
the  question  whether  at  the  date  of  the  legislation  by  the  Governor- 
General  in  Council  such  territories  had  or  bad  not  ceased  to  be  under  the 
dominion  of  Her  Majesty  but  that  a  long  series  of  legislative  enactments 
of  the  Governor- General  in  Council,  although  ultra  vires,  had  in  effect- 
been  treated  by  the  Imperial  Parliament  as  intra  vires. 

In  the  result  we  are  of  opinion  that  the  Governor-General  in  Council 
had  power  to  pass  Act  XVII  of  1886,  and  that  the  town  and  fort  of 
Jhansi  are  subject  to  the  jurisdiction  of  this  Court  in  the  same  manner  as 
the  rest  of  the  Jhansi  district.  

*3  &  4  Win.  IV  o.  85,  e.  51,  cf.  53  Geo.  Ill,  0.  155,  e.  66. 

(1)  3  C.  at  p.  H3;  3  App.  Caa.  at  p.  907;  5  I.A,  at  p.  196;  4  C.  at  p.  183. 

(2)  Curtis'  Reports  of  Decisions  in  the  Supreme  Court  of  the  United  States,  p.  86. 
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12  A.  1  (F.B.) 
FULL  BENCH.    . 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight, 
Mr.  Justice  Brodhurst,  Mr.  Justice  Tyrrell  and  Mr.  Justice   Mahmood. 


THE  COLLECTOR  OF  GOBAKHPUR  AND  ANOTHER  (Defendants)  v. 
PALAKDHARI  SINGH  (Plaintiff).    [2nd  April,  1889.] 

Act  I  of  1872  (Evidence  Act*,  ss.  8,  9, 13,  40,  43 — Admissibititb  inevidence  of  judgments 
not  inter  paries — Judgment  in  Criminal  case. 

P  brought  a  suit  against  K,»  Hindu  widow,  to  establish  his  right  of  inheritance 
in  certain  villages  which  had  belonged  to  JT s  husband,  and  to  have  u  declared 
that  her  husband  died  childless,  and  that  K  had  falsely  put  forward  a  child  of 
unknown  parentage  as  her  husband's  son.  K  was  the  only  defendant,  and  she 
maintained  that  the  child  in  question  was  her  son  by  her  deceased  husband  The 
suit  was  dismissed  on  the  merits  by  the  Court  of  first  instance,  and  by  the  High 
Court  on  appeal.  After  K's  death  P  brought  a  suit  against  D  whom  the 
Collector  as  Manager  of  the  Court  of  Wards  had  acoepted  as  the  minor  son  of  K 
and  against  the  Collector  as  such  Manager,  for  possession  of  the  same  villages 
upon  the  same  grounds  as  those  put  forward  in  the  former  suit. 

Held  by  the  Full  Bench  that  the  judgment  of  the  Court  of  first  instance  and 
the  High  Court  in  the  former  suit  did  not  operate  as  res  judicata  in  the  present 
suit,  but  (BRODHURST,  J.,  dissenting  on  this  point)  that  they  were  admissible 
in  evidence  in  the  present  suit. 

Ptr  EDGE,  G.  J.,  and  TYRRELL,  J.— The  judgments  were  admissible  under 
s.Sor  s.  9  of  the  Evidence  Act  (I  of  1872),  nor  was  either  of  them  a  "  transaction" 
or  a  "  fact "  within  the  meaning  of  s.  13.  But  the  record,  and  not  the  judgments 
alone,  in  the  former  suit  was,  admissible  under  s.  13  (b),  independently  of  s.  43,  as 
evidence  of  a  particular  instance  in  which  the  alleged  right  of  the  plaintiff  to  the 
property  now  in  suit  was  at  that  time  claimed  and  disputed,  the  word  "  right  "  in 
both  olauseu  'a)  and  (b)  of  s.  13  including  »  right  of  ownership,  and  not  being 
confined,  as  [2]  held  by  the  majority  in  GujjuLallv.  Fatteh  Lall  (1),  to  in- 
corporeal rights.  But  the  reasons  given  in  the  judgments  in  the  former  suit  for 
the  decree  could  not  be  considered  in  the  present  suit. 

Per  STRAIGHT,  J.— Under  ?.  43  of  the  Evidence  Act  the  question  was  whether 
the  existence  of  the  former  judgments  was  a  fact  in  issue  or  relevant  under  some 
other  provision  of  the  Act.  Here  the  question  was  not  as  to  the  existence  of  the 
former  judgments  and  decrees  as  a  fact)  in  issue  or  relevant  fact ;  but  though  s.  43 
declared  judgments,  orders  and  decrees  other  than  those  mentioned  in  ss.  40,  41 
and  42  irrelevant  qua  judgments,  orders  and  decrees,  it  did  not  make  them 
absolutely  inadmissible  when  they  were  the  best  evidence  of  something  that 
might  be  proved  nliunde.  The  former  judgments  and  decrees  were  not  them- 
selves a  "  transaction  "  or  "  instances  "  within  the  meaning  of  s.  13  ;  but  the 
suit  in  which  they  were  made  was  a  transaction  or  an  instance  in  which  the 
defendant's  right  as  the  living  son  of  K's  husband  to  obtain  proprietary  posses- 
sion of  his  father's  estate  was  claimed  and  recognised,  and  to  establish  that 
such  a  transaction  or  instance  took  place,  they  were  the  best  evidence. 

Per  BRODHCRST,  J  — That  for  tbn  reasons  Riven  by  Qarth,  C.J.,  and  Jaokson 
and  Pontifez,  JJ.,  in  Gujju  Lall  v.  Fattah  Lall  (I),  the  judgments  in  the  former 
suit  were  not  admissible  in  evidence. 
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Per  MAHMOOD,  J.--Iliat  for  the  reasons  given  in  the  dissentient  judgment 
Mitter.  J.,  in  Ovjju  L.all  v.  Fatieh  Lall  (1),  the  former 
Court  was  admissible  in  evidence. 

It  having  been  alleged  that  the  defendant  was  in  reality  one  R,  the  defence 
attempted  to  uss  as  evidence  a  judgment  in  a  criminal  case  in  which  the 
defendant  was  prosecuted  as  R  for  causing  simple  hurt,  and  in  which  the  Court 
had  found  that  R  had  died  some  time  before  the  date  of  the  alleged  offence,  and 
expressed  an  opinion  that  the  present  plaintiff  (who  was  not  the  prosecutor)  had 
got  up  the  case. 

Held  by  EDGE,  C.J.,  and  BRODHURST  and  TYRRELL,  J  J. ;  tjhat  the  judgment 
of  the  oriminal  Court  was  not  admissible  in- evidence. 

Held  by  STRAIGHT.  J,,  with  doubt,  and  on  the  principle  that  in  cases  of 
doubt  a  Judge  should  decide  in  favour  of  admissibility  rather  than  of  non- 
admissibility,  that  the  judgment  was  a  fact  which  went  to  establish  the  identity 
of  the  defendant  with  the  person  he  alleged  himself  to  be,  or  at  any  rite,  to  show 
that  he  was  not  the  person  the  plaintiff  said  he  was,  and  that  it  was  therefore 
admissible  under  H  9  of  the  Evidence  Act. 

Held  by  MAHMOOD,  J.,  that  the  judgment  was  admissible  under  s.  8  and,  if 
not,  under  other  sections  of  the  Evidence  Act. 

[R.,  25  A.  546  (576)  =  A.W.N.  (1903)  137  ;  27  A.  37  (44)  <P.C,)  =  1  C.L.J.  46  =  2  A.L. 
J.  237  =  3-2  I. A.  17  =  8  Sar.  P.C.J.  727  ;  24  R.  591  (598)  =  2  Bom.  L.R.  33R  ; 
6  A.L.J.  693  (696i ;  14  lad.  CAS.  66(67)  =  105  P.W.R.  1912  =  142  P. L.R.  1912.] 

THE  facts  of  this  case  were  as  follows  : — One  Hanuman  Singh,  who 
died  on  the  24th  May,  1872,  was  formerly  owner  of  the  pro-[3]perty  in 
suit,  certain  villages  in  the  district  of  Gorakhpur ;  and  he  left  a  widow, 
Musammat  Pan  Kuar,  who  obtained  possession  of  his  estate.  She  also 
obtained  from  the  Civil  Court  of  the  district  a  certificate  of  guardianship  of 
a  minor  named  Dalip  Narain  Singh,  whom  she  alleged  to  be  her  son  by  the 
deceased  Hanuman  Singh.and  to  have  been  born  on  the  31st  January,  1873. 

On  the  9th  June,  1873,  the  plaintiff,  Palakdhari  Singh,  who  was 
first  cousin  to  Hanuman  Singh,  instituted  a  suit  against  Pan  Kuar  in  the 
Court  of  the  Subordinate  Judge  of  Gorakhpur.  The  object  of  the  suit 
was  to  establish  the  plaintiff's  right  of  inheritance  to  the  villages  which 
had  belonged  to  Hanuman  Singh,  and  to  have  it  declared  that  Hanuman 
Siagh  died  childless,  and  that  the  defendant  Pan  Kuar  had  falsely  cut 
forward  a  child  of  un-known  parentage  as  Hanuman  Singh's  son.  The 
defendant  maintained  that  Dalip  Narain  Singh  was  her  son  by  the 
deceased  Hanuman  Singh. 

On  the  23rd  January,  1874,  the  Subordinate  Judge  dismissed  the  suit 
on  the  ground  chat  the  plaintiff  had  not  satisfactorily  proved  his  allegation 
that  Dalip  Narain  Singh  had  been  falsely  put  forward  as  the  son  of  Hanu- 
man Singh.  From  this  decision  the  plaintiff  appealed  to  the  High  Court. 
On  the  7th  December,  1874,  the  High  Court  (Turner  and  Brodhurst,  JJ.,) 
dismissed  the  appeal,  concurring  with  the  conclusions  drawn  from  the 
evidence  by  the  Subordinate  Judge. 

Musammat  Pan  Kuar  died  in  October,  1879.  After  her  death  the 
plaintiff  Palakdhari  Singh  applied  for  a  certificate  of  guardianship  of  the 
minor,  empowering  him  to  manage  the  property,  under  Act  XL  of  1858. 
Ultimately,  however,  this  application  was  struck  off,  and  in  July.  1880,  the 
property  was  placed  under  the  management  of  the  Court  of  Wards.  At 
that  time  claims  were  put  forward  on  behalf  of  two  different  boys  to  be 
Dalip  Narain  Singh,  the  son  of  Hanuman  Singh.  Inquiries  were  made  by 
the  Collector,  and  he  eventually  accepted  as  Dalip  Narain  Singh,  and  as 
heir  to  Hanuman  Singh,  the  minor  whose  claim  was  put  forward  by  Ruk- 
mani  Sewak  Singh,  a  cousin  of  Musammat  Pan  Kuar. 
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[4]  This  led  to  the  present  suit,  which  was  instituted  in  the  Court       1889 
of  the  Subordinate  Judge  of   Gorakhpur  by  Palakdhari  Singh,  on  the  15th     APRIL  2. 
September,  1886.     The  reliefs  claimed  by  the  plaintiff  were : — "1.     That 
by  ejectment  of  the  defendant,    the  plaintiff  may  be  put  in  the  possession       FULL 
of  the  property  specified  below,"  i.e.,  the  villages  left  by  Hanuman  Singh.     BENCH 

"2.     That  it  may  be  declared  that  the  defendant  is  not  the  gen  nine  Dalip 

Narain  Singh."  He  alleged  in  his  plaint  that  Hanuman  Singh  had  died  12  A.  1 
childless,  that  Musammat  Pan  Kuar  had  falsely  alleged  Dalip  Narain  (F.B.). 
Singh  to  be  her  son  by  Hanuman  Singh,  and  that  moreover  the  boy  whom 
the  Collector  had  accepted  as  Dalip  Narain  Singh  was  not  so  in  fact,  but 
Dalip  Narain  Singh,  whose  parentage  was  in  question  in  the  suit  of  1874, 
was  dead.  He  alleged  further  that  the  boy  who  had  been  accepted  was 
in  reality  one  Radba  Kishen,  son  of  Nar  Singh  Sewak,  a  first  cousin  of 
Musammat  Pan  Kuar.  The  defendants  to  the  suit  were  described  as  "the 
Collector  of  Gorakhpur,  as  Manager  on  the  part  of  the  Court  of  Wards  of 
the  Bansgaon  estate,  and  Badha  Kishen.  who  calls  himself  Dalip  Narain 
Singh,  under  the  guardianship  of  Che  Collector." 

The  issues  fixed  by  the  Subordinate  Judge  were: — "  1.  Whether  the 
defendant  in  the  present  case  is  the  same  Dalip  Narain  Singh  whom  Pan 
Kuar,  widow  of  Hanuman  Singh,  had  alleged  to  have  been  of  born  of  her, 
or  whether  he  is  dead  and  the  defendant  in  this  case  is  in  reality  Eadha 
Kishen,  son  of  Nar  Singh  Sewak.  2.  If  the  first  part  of  the  above  issue  is 
proved,  is  the  present  suit  barred  as  res  judicata?  3.  Whether,  after  the 
death  of  Hanuman  Singh,  any  son  was  born  of  Musammat  Pan  Kuar,  or 
not?" 

The  allegation  that  the  minor  defendant  was  not  Dalip  Narain  Singh, 
but  Eadha  Kishen,  was  met  by  the  defence  with  the  allegation  that  Badha 
Kishen  was  dead.  In  support  of  this  statement,  a  judgment  of  the  Deputy 
Magistrate  of  Azamgarh,  dated  the  31st  March,  1884,  was  put  in  and  was 
treated  by  the  Subordinate  Judge  as  evidence.  It  related  to  a  charge  brought 
by  one  Musammat  Sheoraj  Kuari  of  causing  simple  hurt  under  s.  323 
of  the  Penal  Code,  against  the  defendant  as  Badba  Kishen,  son  of  Nar 
Singh  Sewak.  and  one  Bamanuj  Sewak.  The  Deputy  Magistrate  in  that 
case  [5]  found  that  Badha  Kishen  had  died  before  the  alleged  assault  took 
place.  In  the  course  of  his  judgment  he  observed  : — "Babu  Palakdbari 
Singh  has  taken  a  deep  interest  in  this  case,  and  I  have  a  strong  conviction 
that  it  is  he  who  is  moving  in  the  background,  and  that  Sheoraj  Kuari  is 
simply  an  instrument  in  his  hands,  playing  the  part  set  by  him.  Babu 
Palakdharisingh's  interest  will  be  clearly  seen  when  it  is  remembered 
that  he  would  inherit  a  large  landed  estate  if  it  were  established  that  the 
boy  in  existence  is  not  Dalip  Narain,  son  of  Musammat  Pan  Kuar,  but 
Badha  Kishen  son  of  Nar  Singh  Sewak.  It  was  to  obtain  a  declaration 
that  the  boy  is  Badha  Kisben  that  the  present  complaint  has  been 
brought." 

In  the  present  case  the  Subordinate  Judge  found  that  the  plaintiff 
had  proved  the  allegations  contained  in  the  plaint,  that  the  minor  defend- 
ant was  Badha  Kishen,  the  son  of  Nar  Singh  Sewak,  and  that  the  boy 
whose  parentage  was  in  question  in  the  suit  of  1874  was  not  the  same 
person  as  the  present  minor  defendant. 

In  regard  to  the  effect  of  the  judgments  of  the  Subordinate  Judge 
and  of  the  High  Court,  the  Court  held  that,  inasmuch  as  it  had  been 
found  that  the  present  defendant  was  not  Dalip  Narain  Singh,  no  question 
of  res  judicata  could  arise,  but  that  even  if  he  were  the  same  person  as  the 
minor  whose  parentage  was  in  issue  in  the  former  suit,  the  present  suit 
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would  not  be  barred,  inasmuch  as  the  parties  in  the  two  suits  were  different, 
and  the  present  defendant  could  not  be  regarded  as  claiming  under  Mu- 
sammat  Pan  Kuar.  Upon  the  third  issue  the  Court  observed  : — "It  is 
proved  that  the  boy  who  is  really  referred  to  in  this  case  is  Radha  Kishen, 
and  not  Dalip  Narain.  Regarding  the  boy  who  was  held  to  be  the  son  of 
Pan  Kuar,  the  plaintiff  cannot  say  more  than  this,  that  he  is  dead  or  has 
been  concealed.  It  is  impossible  to  draw  from  the  entire  evidence  produced 
in  this  case  the  conclusion  that  any  son  was  born  of  Pan  Kuar." 

The  Court  accordingly  decreed  the  claim. 

The  defendants  appealed  to  the  High  Court.  Their  first  ground  of 
appeal  was: — "  Because  with  reference  to  s.  13  of  the  Code  of  [6]  Civil 
Procedure,  it  was  illegal  for  the  lower  Court  to  try  the  first  and  third 
issues  framed  by  the  Court." 

The  appeal  came  for  hearing  before  Straight  and  Mahmood,  JJ.,  who 
made  the  following  order  of  reference  to  the  Full  Bench  : — 

STRAIGHT,  J. — A  question  has  arisen  in  the  course  of  the  hearing  of 
this  appeal  as  to  the  admissibility  of  certain  evidence  under  the  following 
circumstances : — 

The  plaintiff-respondent  in  the  present  suit  alleged  in  his  plaint  that 
ono  Musammat  Pan  Kuar,  the  wife  of  one  Hanuman  Singh,  who  died  in 
the  year  1872,  was  never  pregnant  by  her  husband,  nor  did  she  give  birth 
to  a  son  born  to  him,  subsequent  to  the  date  of  his  death.  It  is  unneces- 
sary for  me  to  go  into  the  other  questions  which  arise  out  of  the  plaint 
and  the  statement  of  defence;  but  the  primary  point  put  forward  in  the 
judgment  which  is  under  appeal  and  by  the  learned  counsel  for  the 
plaintiff-respondent,  is  that  Musammat  Pan  Kuar  never  gave  birth  to 
a  child.  In  reference  to  this  question,  we  have  had  our  attention  called 
by  Mr.  Boss,  the  learned  Counsel  on»  behalf  of  the  appellant,  to  a  judgment 
of  this  Court  delivered  upon  the  7th  December,  1874,  in  a  suit  in  which 
the  present  plaintiff-respondent  was  the  plaintiff,  and  Musammat  Pan 
Kuar  was  the  defendant,  and  the  object  of  that  suit  was  to  have  it  declared 
that  Musmmat  Pan  Kuar  had  not,  as  alleged  by  her,  given  birth  to  a  child 
in  the  month  of  January,  1873,  subsequent  to  the  death  of  her  husband 
Hanuman  Prasad  Singh.  It  is  objected  by  Mr.  Conlan,  on  behalf  of  the 
respondent-plaintiff,  that  this  judgment  is  wholly  inadmissible  and  that 
neither  this  Court  nor  any  Court  in  the  trial  of  the  present  litigation 
has  any  right  to  refer  to  it  for  the  purpose  of  treating  it  as  evidence  of 
the  fact  of  whether  Pan  Kuar  bad  or  had  not  a  child  in  the  month  of 
January,  1873.  In  support  of  Mr.  Conlan's  contention,  which  was  fully 
argued  on  the  tlaintiff-respondent's  side  Mr.  Sundar  Lai,  two  Full 
Bench  Rulings  of  the  Calcutta  High  Court  were  referred  to,  the  first  of 
which  is  Gujju  Lall  v.  Fatteh  Lall  (1),  and  the  second  which  follows  and 
adopts  the  ruling  I  have  referred  to  is  [7]  Surender  Nath  Pall  Chowdhry  v. 
Brojo  Nath  Pal  Choivdhry  (2).  There  is  also  a  ruling  of  the  Bombay  High 
Court  Ranchhoddas  Krishnadas  v.  Bapu  Narhar  (3)  which  adopts  a 
similar  view.  Mr.  Conlan  has  very  frankly  stated  that  if  it  is  held  that 
the  ruling  of  the  Calcutta  High  Court  is  an  erroneous  one,  then  he  would 
not  further  contest  the  question  as  to  the  fact  that  Musammat  Pan 
Kuar  had  a  child,  and  consequently  a  great  deal  of  our  time  would  be 
spared  from  a  discussion  of  that  question.  I  have  had  the  opportunity 
of  consulting  the  learned  Chief  Justice  with  reference  to  the  difficulty  that 
has  arisen.  He  agrees  with  my  brother  Mahmood  and  myself  that  it  would 
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be  out  of  respect  to  the  rulings  of  the  Full  Bench  of  the  Calcutta  High 
Gourt  that  this  question  should  be  considered  by  a  Full  Bench  of  this  Oourt, 
and  he  has  intimated  to  me  further  that  he  approves  my  suggestion  that 
this  matter  should  ba  dealt;  with  to-morrow  morning  at  a  sitting  of  the 
Full  Bench.  I  have  already  indicated  what  the  point  is  that  arises  with 
regarH  to  the  admissibility  of  the  judgment  of  this  Court  of  the  7th  Decem- 
ber, 1874,  and  of  the  Subordinate  Judge  from  which  appeal  was  preferred. 
But  a  question  also  arises  in  this  case  which  may  as  well  be  considered 
at  the- time  of  this  reference  being  takan  up,  viz.,  whether  a  judgment  of 
the  Slat  March,  1884,  delivered  by  Pandit  Sundar  Lil,  Daputy  Magistrate, 
upon  a  charge  against  Bamanu]  and  Eadha  Kishen  is  admissible  in  the 
present  trial  as  evidence  to  show  that  in  the  year  1884  the  plaintiff  was 
taking  certain  steps  through  the  instrumentality  of  a  nominal  prosecution 
to  make  it  appear  that  one  Radha  Kishen  was  then  living  at  the  date  of 
the  alleged  assault  with  which  that  judgment  dealt. 

The  questions  above  stated  are  referred  to  the  Full  Bench  for  its 
opinion 

MAHMOOD,  J. — I  agree  in  the  order  made  by  my  learned  brother. 
Mr.  G.  E.  A.  Ross  and  Munshi  Ram  Prasad,  for  the  apoellants. 
The  Hon.  T.  Gonlan,  Pandit  Sundar  Lai  and  Munshi  Juala  Prasad, 
•for  the  respondent. 

[8]  Mr.  G. E.A.Ross,  for  the  appellants: — The  judgmentofthe  Subordi- 
nate Judge  dated  the  23rd  January,  1874,  and  that  of  the  High  Court  dated 
the  7th  December,  1874,  are  admissible  in  evidence  in  this  case.  I  con- 
tend, in  the  first  place,  that  they  operate  as  res  judicata.  The  question 
at  isHue  in  the  former  suit  was  whether  the  plaintiff  or  Dalip  Narain  Singh 
was  entitled  to  succeed  to  the  estate  of  Hanuman  Singh,  and  whether 
Hanuman  Singh  died  childless  or  had  a  son.  In  that  suit  Pan  Kuar  was 
in  reality  sued  as  representing  her  son.  Between  them  they  represented 
the  whole  estate  of  Hanuman  Singh.  The  defendant  ought  to  have  been 
formally  made  a  party  to  the  former  suit.  His  mother  was  merely  a 
defendant  as  representing  him.  Substantially  he  was  a  party  to  that  suit. 
If  the  former  suit  had  been  brought  against  Hanuman  Singh  for  a  declara- 
tion that  tbe  defendant  was  not  his  legitimate  son,  the  present  suit  would 
clearly  be  barred.  The  present  position  is  practically  the  same.  There  is 
a  substantial  identity  of  parties,  and  the  matter  is  therefore  res  judtcaia 
and  the  judgments  are  admissible  under  s.  40  of  the  Evidence  Act.  In 
determining  the  question  of  res  judicata  the  substance  of  the  two  suits 
and  of  the  causes  of  action  must  be  looked  to.  This  was  held,  with 
reference  to  s.  2  of  Act  VIII  of  1859,  by  the  Privy  Council  in  Run  Bahadur 
Sinc/h  v.  Lucho  Koer  (1),  and  it  is  applicable  to  s.  13  of  the  present  Code 
of  Civil  Procedure. 

[MAHMOOD,  J. — The  former  suit  was  not  framed  as  against  Pan  Kuar 
as  guardian  of  her  son,  or  as  representing  him.  No  such  allegation  was 
made.] 

In  the  second  place,  the  judgments  in  the  former  suit,  if  not  operating 
as  res  judicata,  are  admissible  in  evidence  under  s.  43  of  the  Evidence  Act. 
I  rely  on  the  judgment  of  Mitter,  J.,  in  Gujju  Lall  v.  Fatteh  Loll  (2). 
The  reasoning  of  the  majority  of  the  Full  Bench  in  that  case  is  not 
applicable  to  the  circumstances  of  the  present  case.  Here  s.  9  of  the 
Evidence  Act  it  applicable  ;  the  judgments  and  decrees  of  1874  are  relevant 
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section.     See    Naranji 


denied  "  here  ?1 


under  that  section  within  the  words  "  which  establish  the  identity  of  any 
thing  or  [9]  person  whose  identity  is  relevant."  The  question  is  whether 
the  defendant  is  the  son  of  Hanuman  Singh  or  a  mere  changeling,  and  this 
is  a  question  of  identity. 

[EDGE,  C.  J. — The  judgments  may  have  established  the  parentage  of 
Dalip  Narain  Singh,  but  that  is  not  a  question  of  "  identity."] 

S.  11  of  the  Evidence  Act  is  also  applicable. 

The  judgments  are  also  admissible  under  s. 
"  transaction "    within    the    meaning    of    that 
Bhikabhai  v.  Dipa    Umed  (1). 

[EDGE,  G.  J. — What  is  the  right  "  claimed"  or 

The  plaintiff's  right  to  succeed  to  Hanuman  Singh's  estate  if  there  is 
no  son  of  Hanuman  Singh  living,  and  the  defendant's  right  as  legitimate 
son  of  Hanuman  Singh.  [He  referred  to  Neamut  Ali  v.  Gooroo  Doss  (2), 
Gurdayal  Mai  v.  Jhandu  Mai  (3),  Ganga  Nand  v.  Balgobind  Das  (4), 
Surender  Nath  Pal  v.  Brojo  Nath  Pal  Chotvdhry  (5),  Hira  Lai  Pal  v. 
Hills  (6).] 

The  Hon.  T.  Conlan,  for  the  respondent  : — The  question  as  to  res 
judicata  has  not  been  referred  to  the  Full  Bench.  The  only  question  is 
whether  these  judgments  have  been  properly  admitted  in  evidence. 
Further,  s.  40  of  the  Evidence  Act  refers  only  to  suits  ;  it  says  nothing 
about  particular  issues, 

[EDGE,  C.  J. — We  are  all  agreed  that  the  judgements  do  not  fall 
within  s.  40.] 

The  present  defendant  was  not  a  party  to  the  suit  of  1874,  which 
was  brought  against  Pan  Kuar  alone.  In  that  suit  she  did  not  represent 
him  in  any  sense.  There  is  no  mutuality,  and  the  judgments  are  there- 
fore inadmissible.  [He  referred  to  the  following  authorities  : — Gujju 
Lall  v.  Fatteh  Lall  (7),  Kanhya  Lall  v.  Badha  Churn  (8),  The  Baroness 
Wenman  v.  Mackenzie  (9),  Hira  Singh  [10]  v.  Ganga  Sahai  (10),  Ganga 
Sahai  v.  Hira  Singh  (ll),Gangadhur  Boy  v.  Umasoonderi  Dassee(12),Jogen- 
dro  Deb  Bay  Kutv.  Funindro  Deb  Boy  Kut  (13),  Muhammd  Ali  v.  Shurum 
Ah  (14),  Lalla,  Mahadeo  Dyal  Singh  v.  Ohundee  Pershad  (15),  Bam  Narain 
Bai  v.  Bam  Koomar  Chunder  Poddar  (16),  Mahendra  Lai  Khan  v.  Boso- 
moyi  Das  (17)  and  Taylor  on  Evidence  (8th  ed.),  ss.  1480,  1495,  1497.] 

Mr.  G.  E.  A.  Boss,  for  the  appellants,  in  reply. 

JUDGMENTS. 

EDGE,  C.  J. — In  this  suit  the  plaintiff  claims  certain  property  ae 
the  heir  of  one  Hanuman  Singh,  alleging  that  Pan  Kuar,  who  was  the  wife 
of  Hanuman  Singh,  never  had  a  son  to  Hanuman  Singh  ;  and  further  that 
if  she  did,  then  the  defendant  Dalip  Narain  Singh  is  not  that  son,  but  is 
one  Eadba  Kishen,  the  son  of  Narsingh  Sewak. 

The  defendant  Dalip  Narain  Singh,  on  the  other  hand,  alleges  that 
he  is  the  son  of  Pan  Kuar  by  Hanuman  Singh,  and  has  tendered  in 
evidence  in  support  of  that  case  a  judgment  of  this  Court  of  the  7th 
December,  1874  which  was  delivered  in  a  suit  between  the  present 
plaintiff  and  Pan  Kuar  relating  to  the  property,  in  which  suit  Pan  Kuar 


(1)  3  B.  3. 
(4)  4  A.W.N.  (1884),  61. 
(7)  6   C.  171. 
(10)  6  A.  323. 
(13)  14  M.I.A.  376. 
(16)  11  C.  562, 

(2)  22  W.R.  365. 
(5)  13  C.  352. 
(81  7  W.R.  338. 
(11)  2  A.  809. 
(14)  8  W.R.  422. 
(17)  12  C.  207. 

(3)  8  A.W.N.  (1888), 
(6)  11  C.L.R.  528. 
(9)  5  E.  &  B.  447. 
(12)  7  W.  R.  347. 
(15)  25  W.R.  57, 
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defeated  the  plaintiff's  claim  by  showing  that  she  had  had  by  Hanuman 
Singh  a  son  called  Dalip  Narain  Singh  who  was  then  living.  Dalip  Narain 
Singh  was  not  a  party  to  that  suit. 

The  defendant;  Dalip  Narain  Singh  also  tendered  in  evidence  a  judg- 
ment of  an  Azamgarh  Criminal  Court  of  the  31sh  March,  1884.  in  a  suit  in 
which  he  was  prosecuted  as  Radha  Kishen,  the  son  of  Narsingh  Sewak, 
and  in  which  the  Criminal  Court  found  that  the  Radha  Kishen,  the  son  of 
Narsingh  Sewak,  and  died  sometime  before  the  date  of  the  alleged  crime; 
and  expressed  an  opinion  that  the  now  plaintiff,  who  was  not  the  prose- 
cutor, had  got  up  the  case. 

[11]  Mr.  Boss,  on  behalf  of  the  defendant,  contended  that  the  judg- 
ments in  question  were  admissible  under  s.  40  of  the  Indian  Evidence 
Act,  1872,  as  evidence  of  the  defence  of  res  judicata,  or,  if  not  admissible 
on  that  ground,  then  that  they  were  admissible  under  s.  43  of  the  Indian 
Evidence  Act,  1872,  coupled  with  s.  9,  11  or  13  of  that  Act. 

Mr.  Conlan,  on  behalf  of  the  plaintiff,  contending  that  they  were  not 
admissible,  objected  to  their  admission  as  evidence  on  the  record  for  any 
purpose.  In  the  course  of  the  arguments  before  us  reference  was  made  by 
Counsel  to  cases  decided  in  England  on  the  English  law  of  evidence,  to 
cases  decided  on  appeal  from  India  by  the  Judicial  Committee  of  the  Privy 
Council,  and  to  cases  decided  in  India  and  others  subsequent  to  the  pass- 
ing of  the  Indian  Evidence  Act,  1872.  It  was  suggested  from  the 
Bench  that  a  discussion  as  to  what  was  the  Muhammadan  law  of  evidence, 
which  it  was  said  formerly  prevailed  in  the  district  of  Gorakhpur,  would 
throw  some  lighten  the  questions  before  us.  As  it  is  the  Indian  Evidence 
Act,  1872,  which  alone,  in  my  opinion,  we  have  to  consider  and  construe 
in  this  reference,  it  appears  to  me  to  be  unnecessary  to  express  any  opinion 
as  to  whether  or  not  these  judgments  or  either  of  them  would  be  admissi- 
ble if  we  had  to  apply  the  English  or  the  Muhammadan  law  of  the  evidence, 
and  that  an  enquiry  into  what  may  or  may  not  have  been  the  law  of  evi- 
dence in  the  district  of  Gorakhpur  at  a  time  or  times  more  or  less  remote 
prior  to  the  passing  of  the  Indian  Evidence  Act,  1872,  would  throw  no 
light  on  the  construction  of  the  sections  to  which  reference  has  been 
made,  and  would  be  irrelevant.  It  would,  it  appears  to  me,  be  still  more 
irrelevant  to  enter  upon  a  discussion  as  to  whether  or  not  the  law  of  evi- 
dence as  it  is  or  was  administered  in  England  is  or  was  consistent  with 
common  sense  and  justice,  or  to  consider  whether  or  not  the  Muhammadan 
law  of  evidence  would  commend  itself  to  one  who  had  to  act  according  to 
equity  and  good  conscience. 

No  doubt  cases  frequently  occur  in  India  in  which  considerable  assist- 
ance is  derived  from  the  consideration  of  the  law  of  England  [12]  or  of 
other  countries.  In  such  cases  we  have  to  see  how  far  such  law  was 
founded  on  common  sense  and  on  the  principle  of  justice  between  man 
and  man,  and  may  safely  afford  guidance  to  us  here,  but  this  is  not  in  my 
opinion  one  of  those  cases. 

As  all  of  us  on  the  Bench  are  clearly  of  opinion  that  neither  the 
previous  civil  or  criminal  proceedings  can  operate  as  fes  judicata  in  the 
suit,  I  shall  proceed  to  consider  the  second  ground  on  which  it  has  been 
contended  that  the  judgments  in  question  are  adtnissiable  in  evidence. 

As  I  read  s.  43,  a  judgment  which  does  not  come  within  s.  40  or 
s.  41  or  s.  42  is  irrelevant  unless  either  the  existence  of  the  judgment  is  in 
issue  in  the  case,  or  the  existence  of  the  judgment  is  relevant  under  some 
other  provision  of  the  Act.  It  is  admitted  here  on  all  hands  that  the 
existence  of  neither  of  the  judgments  in  question  is  in  issue  in  the  suit. 
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In  my  opinion  the  judgment  in  the  criminal  case  is  not  a  relevant 
fact  within  the  meaning  of  s.  8  of  the  Indian  Evidence  Act.  So  far  as 
that  judgment  referred  to  Palakdhari  Singh  it  is  merely  the  expression  of 
the  opinion  of  the  Magistrate  as  to  the  conduct  and  motives  of  a  person 
who  was  not  a  party  to  the  proceeding  before  him,  and  was  not  entitled 
to  be  heard  in  the  case. 

I  shall  now  proceed  to  deal  with  s.  9  of  the  Indian  Evidence  Act,  and 
I  propose  to  consider  whether  either  of  these  judgments  are  necessary  in 
this  suit,  for  any  of  the  purposes  referred  to  in  s.  9.  If  they  are  not 
necessary  in  that  sense  they  are  not  relevant  under  that  section.  I  cannot 
see  any  fact  in  issue  or  relevant  fact  to  explain  or  introduce  which  either 
of  these  judgments  is  necessary.  What  inference  is  suggested  by  any  fact 
in  issue  or  a  relevant  fact  here  which  is  either  supported  or  rebutted  by 
the  existence  of  either  of  the  judgments  in  question  ? 

The  facts  in  issue  are,  is  the  defendant  the  son  of  Pan  Kuar  by 
Hanuman  Singh,  or  is  he  Badha  Kishen,  the  son  of  Narsingh  Sewak?  I 
fail  to  see  how  the  existence  of  either  of  these  judgments  is  an  inference- 
suggested  by  either  of  those  facts  or  by  any  relevant  [13]  facts  in  the  suit. 
These  judgments  might  possibly  suggest  an  inference  as  to  the  truth  or 
otherwise  of  the  plaintiff's  case,  but  that  alone  would  not  bring  them 
within  the  words  in  s.  9  which  I  am  now  considering. 

Can  either  of  those  judgments  be  said  to  "  establish  the  identity  "  of 
the  defendant  ?  I  think  not.  The  judgment  of  this  Court  of  the  7th 
December,  1874,  at  the  furthest  merely  shows  that  in  the  opinion  of 
Mr.  Justice  Turner  and  my  brother  Brodhurst,  Pan  Kuar  had  a  son  by  her 
deceased  husband  Hanuman  Singh,  who  in  her  pleadings  in  that  case  was 
called  Dalip  Narain  Singh.  Even  if  that  judgment  was  evidence  of  res 
judicata,  it  would  not,  so  far  as  I  can  see,  establish  the  identity  of  the 
present  defendant,  Dalip  Narain  Singh,  with  the  son  of  Pan  Kuar  by 
Hanuman  Singh.  Nor  can  I  see  how  the  judgment  of  the  Azamgarh 
Criminal  Court  of  the  31st  March,  1884,  establishes  for  the  purposes  of 
this  suit  the  identity  of  the  defendant.  It  has  not  been  suggested  that  any 
portions  of  s.  9  other  than  those  to  which  I  have  referred  could  apply  to 
either  of  these  judgments.  I  entirely  agree  with  the  opinion  of  Sir  Richard 
Garth,  C.J.,  and  Mr.  Justice  Jackson  in  Gujju  Lall  v.  Fatteh  Lall  (1) 
that  a  judgment  is  not  a  fact  within  the  meaning  of  s.  11,  and  I  have 
nothing  to  add  to  the  reasons  given  by  them  on  that  point. 

As  to  s.  13,  I  entirely  agree  with  the  majority  of  the  Full  Bench  of 
the  Calcutta  Court  in  Gujju  Lall  v.  Fatteh  Lall  (l)  and  with  Sir  Arthur 
Collins,  C.  J.,  and  Muttusami  Ayyar,  J.,  in  Bamasami  v.  Appavu  (2),  that 
a  judgment  as  to  whether  a  certain  person  was  or  was  not  the  heir  to 
another  is  neither  a  transaction  nor  a  fact  within  the  meaning  of  s.  13. 
I  think,  however,  as  did  Sir  Charles  Sargent,  C.  J.,  and  Mr.  Justice 
Nanabhai  Haridas  in  Ranchhoddas  Krishnadas  v.  Bapu  Narhar  (3),  that 
the  majority  of  the  Full  Bench  of  the  Calcutta  High  Court  in  Gujju  Lall 
v.  Fatteh  Lall  (1),  put  too  narrow  a  construction  on  the  word  "  right  "  in 
s.  13,  and  that  "right  "  there  includes  not  only  incorporeal  rights  but  a 
[14]  right  of  ownership.  There  are  no  words  in  s.  13  which  could,  not  be 
applied  to  a  right  of  ownership,  but  it  -is  difficult  to  see  what  could  within 
the  meaning  of  s.  13,  clause  (a),  be  a  "  transaction  by  which  the  right  "  of 
a  man  to  have  it  declared  that  he  is  the  son  of  another  man  out  of  a 
particular  woman,  or  that  he  is  not  some  other  man,  could  be  said  to  be 
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"  created''  or  "  modified."     Whatever  be  the  meaning  of  the  word  "  right"       1889 
in  clause  (a)  of  s.  13,  the  meaning  of  the  word  "  right"  in  clause  (b)  must     APRIL  -2. 
according  to  the  principles  of  construction  be  the  same. 

In  my  opinion  a  previous  litigation,  although  not  between  the  same      FULL 
parties,   may  be  a  particular   instance  within  the  moaning  of  s.  13  (b)  in     BENCH. 
which  the  right  or  custom  in  question  in  the  subsequent  litigation  "  was 
claimed,  recognised  or  exercised,  or  in  which  its  existence  was  disputed,      12  *•  * 
asserted  or  departed  from."     The  right  which  was  not  only  asserted  but      (F.B.). 
disputed  in  the  suit  between  the  present  plaintiff  and  Pan  Kuar,  in  which 
the  judgment  of  the  7th  December,  1874,  was  given,  was  the  alleged  right 
of  ownership  of  the  then  and  present  plaintiff  in  the  property  now  in  suit. 
Whether  or  not  that  right  then  existed  depended  on  the  question  whether 
Pan  Kuar  had  not  a   son  then  living  by   Hanuman   Singh.     She  eaid   she 
had,  and  that  his  name  was  Dalip  Narain  Singh. 

It  appears  to  me  that  the  proper  evidence  of  that  particular  instance 
is  the  record  in  that  suit,  and  not  the  judgment  alone  of  the  7th  December, 
1874,  and  that  the  record  in  that  case  may  be  admitted  in  evidence  under 
s.  13  (b),  quite  independently  of  s.  43,  as  evidence  of  a'  particular  instance 
in  which  the  alleged  right  of  the  plaintiff  to  the  property  now  in  suit  was 
at  that  time  claimed  and  disputed.  I  think,  however,  that  the  reasons 
given  in  the  judgments  in  that  suit  for  the  decree  then  cannot  be  considered 
in  this  suit ;  otherwise  it  might  be  necessary  in  this  suit  to  try  the  former 
suit  over  again  in  order  to  see  what  value  should  be  attached  to  the  con- 
clusions of  fact  or  law  of  the  learned  Judges  in  that  case.  Indeed,  if  their 
reasons  for  the  judgments  which  they  delivered  had  to  be  considered,  it 
might  be  necessary  to  go  further.  Assume  that  Mr.  Justice  Turner  and 
my  brother  Brodhurst  had  based  their  [15]  conclusions  on  facts  on  the 
evidence  of  two  witnesses  in  !tbat  suit,  and  these  two  witnesses  were 
subsequently  convicted  of  perjury  in  respect  of  the  evidence  on  which 
Mr.  Justice  Turner  and  my  brother  Brodhurst  solely  relied,  it  might  be 
necessary  also  to  try  over  again  the  supposed  perjury  case. 

I  have  felt  myself  compelled  to  dissent  from  much  of  the  judgment 
of  the  majority  of  the  Full  Bench  of  the  Calcutta  High  Court  in  Gujju  t 

Lallv.  Fatteh  Lall  (1),  and  I  have  done  so  although  I  feel  the  highest 
respect  for  the  opinions  of  the  Judges  who  constituted  that  Full  Bench. 
The  case  of  Siirender  Nath  Pal  Chowdhry  v.  Brojonath  Pal  Chowdhry  (2) 
does  not,  I  think,  directly  bear  upon  the  case  now  before  us,  but  I  may 
say  that  if  I  had  had  Co  decide  the  question  there,  I  would  probably  have 
come  to  the  conclusion  that  the  decree,  the  admissibility  of  which  was 
then  under  consideration,  was  not  admissible  in  evidence  in  that  case.  In 
some  of  the  cases  decided  since  the  passing  of  the  Indian  Evidence  Ayt, 
1872,  in  which  decrees,  judgments  or  evidence  of  judicial  proceedings  not 
inter  paries  have  been  admitted.  I  can  only  hazard  a  surmise  as  to  the 
section  or  sections  of  the  Indian  Evidence  Act,  1872,  under  which  they  were 
admitted. 

In  the  case  of  Rameshur  Persad  Narain  Singh  v.Kunjbehari  Patuk(S), 
which  was  an  appeal  to  Her  Majesty  in  Council  from  a  decree  of  the 
Calcutta  High  Court  of  the  18th  August,  1874,  reversing  a  decree  of  the 
Subordinate  Judge  of  Gya  of  the  31st  July,  1873,  the  Judicial  Committee 
of  the  Privy  Council  admitted  in  evidence  the  proceedings  in  a  case  in  the 
criminal  Court  of  zila  Berar  in  which  the  owners  of  Cbahal  had  prose- 
cuted some  ryots  of  Mahool  in  consequence  of  their  having  closed  a  khanwa 

(1)60.171.  (2)130.352.  (8)  6  LA.  33. 
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from  Mabool  to  Chabal,  which  led  to  a  razinamah  being  come  to  between 
the  taluqdars  of  the  two  mauzas. 

One  of  the  questions  in  the  appeal  before  the  Judicial  Committee 
was  as  to  the  character  of  the  reservoir  and  watercourses  then  in  dispute, 
and  the  circumstances  under  which  they  had  been  presumably  created 
and  actually  enjoyed.  As  to  the  razinamah  the  Judi-[l6]  cial 
Committee  said  :  "  It  was  objected  that  this  razinamah  does  not  bind 
the  proprietor  of  Mahool,  but  although  it  was  apparently  made 
between  tenants,  it  seems  to  have  been  subsequently  acted  on,  and  may 
be  properly  used  to  explain  the  character  of  the  enjoyment  of  the  water." 
Apparently  those  proceedings  and  the  razinamah  in  which  they  resulted 
would  be  admissible  under  s.  9  as  evidence  of  facts  necessary  to  explain  or 
introduce  a  fact  in  issue  there. 

The  record  of  the  proceedings  in  the  Criminal  Court  in  1884  which 
the  Judicial  Committee  admitted  in  evidence  might  be  admissible,  under 
s.  9  or  under  s.  13  (b). 

In  Raja  Run,  Bahadur  Singh  v.  Musammat  Lucho  Koer  (1),  the 
Judicial  Committee  would  possibly  have  held  that  the  record  in  the  rent- 
suit,  of  which  the  judgment  referred  to  at  page  38  formed  part,  was 
admissible  under  s.  13  (b).  In  Hunsa  Koer  v.  Sheogobind  Raut  (2) 
Glover  and  Mitter,  JJ.,  in  1875  admitted  two  decrees  in  rent  suits  in 
which  the  plaintiff  in  the  suit  before  them  had  sued  certain  ryots.  One 
of  those  decrees  was  an  ex  parte  decree. 

It  could  not  have  been  the  intention  of  the  Legislature  in  framing 
s.  13  that  a  party  to  a  suit  could  not  give  evidence  of  particular  instances 
in  which  a  custom,  for  example,  was  exercised  or  recognised,  unless  he 
showed  that  the  other  party  to  the  suit  had  recognised  or  had  exercised 
or  had  had  exercised  against  him  that  custom,  or  that  such  party  could 
not  give  in  evidence  the  record  of  a  suit  in  which  such  custom  had  been 
claimed  and  recognised  without  showing  that  the  former  suit  was  inter 
partes.  It  might  possibly  be  suggested  that  a  custom,  to  come  within 
s.  13,  must  be  a  public  custom  and  not  a  quasi-private  custom,  such  as  the 
custom  of  an  estate,  or,  to  take  an  example  from  England,  the  custom  of  a 
particular  manor.  If  such  a  suggestion  were  well  founded,  then,  according 
to  the  principles  of  construction,  a  right  to  be  within  s.  13  must  also  be  a 
public  right,  which  was  not  the  opinion  of  the  Full  Bench  of  the  Calcutta 
High  Court  in  Gujju  Lall  v.  Fatteh  Lall  (3).  Although  I  always  have  a 
feeling  of  diffidence  in  referring  to  judgments  delivered  by  me  or  to  which 
[17]  I  was  a  party  as  authorities,  still  I  may  say  that  my  brother  Tyrrell, 
and  I,  having  s.  13  (b)  in  our  minds,  held  in  Gur  Dayal  Mai  v.  Jhandu 
Mai  (4)  that  evidence  could  be  given  of  instances  in  which  a  purely  local 
custom  was  recognised  in  suits  not  inter  partes.  If  we  there  correctly 
interpreted  the  law,  I  cannot  see  why  a  different  rule  should  be  aoplied 
when  an  incorporeal  right  or  a  right  of  ownership  is  in  question.  If  the 
Legislature  intended  that  there  should  be  any  such  distinction,  I  would 
have  expected  such  distinction  to  have  been  made  patent  in  s.  13. 

As  was  pointed  out  by  Sir  Michael  Westropp,  C.  J.,  in  Naranji 
Bhikhabhai  v.  Dipa  Umed  (5)  Sir  Kichard  Couch,  C.  J.,  had  in  Neamut 
Ali  v.  Gooroo  Doss  (6)  referring  to  s.  13  of  the  Indian  Evidence  Act,  1872, 
held  that  "  the  word  transaction  is  certainly  large  enough  to  allow  the 


(l)  11  C.  301, 
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proceedings  in  such  suits  as  these  to  be  admitted  as  evidence,  not  as  con- 
clusive, but  as  of  such  a  weight  as  the  Court  may  think  they  ought  to  have. 
And  in  this  section  there  is  not  the  limit  that  the  suit  must  be  between 
the  same  parties  as  the  one  in  which  the  judgment  or  decree  in  it  is 
sought  to  be  used." 

I  shall  now  refer  very  shortly  to  the  other  Indian  cases  which  have 
been  pressed  upon  our  attention,  although  some  of  them  were  prior  to  the 
passing  of  the  Indian  Evidence  Act,  1872. 

In  Kanhya  Lai  v.  Radha  Churn  (1)  it  was  contended  on  the  part  of 
the  defendants  there  that  the  judgment  then  under  consideration  was  a 
judgment  in  rem  as  to  the  adoption.  That  it  clearly  could  not  have  been. 
The  question,  however,  which  was  submitted  to  the  Full  Bench  of  the 
Calcutta  Court  was  a  wider  one,  and  the  Full  Bench  held  that  the  judg- 
ment was  not  admissible  in  evidence  at  all.  That  case  was  decided 
before  the  passing  of  the  Indian  Evidence  Act,  1872.  That  case  was 
much  pressed  upon  our  attention  as  showing  what  the  views  were  of 
Sir  Barnes  Peacock,  C.  J.,  for  whose  decisions  we  all  hold  the  highest 
respect.  It  was  also  contended  here  that  that  Full  Bench  judgment 
was  approved  by  the  Judicial  Committee  of  the  [18]  Privy  Council  in 
Jogendro  Deb  Boy  Kut  v.  Funindro  Deb  Roy  Kut  (2).  That  is  hardly  a 
correct  view  of  the  judgment  of  the  Judicial  Committee.  The  question  before 
the  Judicial  Committee  was  whether  a  judgment  in  former  suit  not  inter 
partes,  in  which  issues  of  legitimacy  and  a  particular  form  of  marriage 
were  involved,  was  a  judgment  in  rem  and  as  such  pleadable  in  bar  of 
the  subsequent  suit  which  was  before  the  Judicial  Committee.  The  Judi- 
cial Committee  adopted  with  approval  so  much  of  the  judgment  of  the  Full 
Bench  in  Kanhya  Lall  v.  Radha  Churn  (1)  as  decided  that  the  decree  in 
question  was  in  no  way  binding  upon  the  plaintiff  in  the  Full  Bench  case. 
The  Judicial  Committee  confined  themselves  to  the  consideration  of  the 
question  whether  the  judgment  in  question  could  operate  as  a  judgment 
in  rem,  and  apparently  expressed  no  opinion  as  to  whether  that  judgment 
'was  or  was  not  admissible  in  evidence  on  other  grounds  and  for  what  it 
was  worth. 

In  Mohamed  Ali  v.  Shams  Ali  (3),  Phear  and  Dwarkanath  Mitter, 
JJ.,  excluded  a  judgment  in  a  previous  suit  not  inter  partes  apparently 
on  that  ground.  That  case  was  also  before  the  passing  of  the  Indian  Evi- 
dence Act,  1872.  Those  learned  Judges,  although  they  rejected  that 
Judgment  as  evidence,  pointed  out  that  that  judgment  did  not  support 
the  inference  which  had  been  drawn  from  it.  In  any  case  they  were  bound 
by  the  judgment  of  the  Full  Bench  of  their  own  Court  reported  in 
Kanhya  Lall  v.  Radha  Churn  (1)  and  may  have  been  following  it. 

In  Ram  Narain  Rai  v.  Ram  Coomar  Chunder  Fodder  (4).  Tot- 
tenham and  Agnew,  JJ.,  held  that  the  Full  Bench  decision  in  Gujju  Lall 
v.  Fatteh  Lall  (5)  precluded  them  from  holding  that  the  decrees  in 
question  before  them  were  admissible,  and  in  Mahendra  Lall  Khan  v, 
Rosomoyi  Dasi  (6)  they  followed  the  Full  Bench  decision  of  their  own 
Court  in  Gujju  Lall  v.  Fatteh  Lall  (5). 

In  Hira  Singh  v.  Ganga  Sahai  (7)  all  that  the  Judicial  Committee  of 
the  Privy  Council  decided  was  that  an  award  did  not  [19]  confer  on  a 
person  who  was  not  a  party  to  the  arbitration  a  right  which  he  did  not 
possess  by  law,  and  that  he  could  not  avail  himself  of  that  award. 


1889 

APRIL  2. 

FULL 
BENCH. 

12  A.  1 

(F.B). 


(1)  7  W.  R.  338. 
(5)  60.  171. 


A  VI-96 


(2)  14  M.  I.  A.  376. 
(6)  12  C.  207. 

761 


(3)  8  W.  R.  422. 
(7)  6  A.  322. 


(4)  11  C.  562. 


12  All.  20 


INDIAN   DECISIONS,    NEW   SERIES 


[Vol. 


1889 
APRIL  2. 

FULL 
BENCH. 

IA.  i 

(F.B.). 


For  the  reasons  already  stated,  I  am  of  opinion  that  the  record  of 
the  previous  suit  in  which  the  judgment  of  this  Court  of  the  7fch  Decem- 
ber, 1874,  was  delivered,  but  not  the  judgment  alone,  is  admissible 
under  s,  13  (b)  for  the  purposes  and  to  the  extent  already  indicated. 

As  to  the  judgment  of  the  Azamgarh  Criminal  Court  of  the  31st 
March,  1884,  I  fail  to  see  how  it  can  be  brought  within  any  of  the  sections 
to  which  I  have  referred. 

I  would  not  have  referred  to  any  of  the  cases  decided  prior  to  the 
coming  in  force  of  the  Indian  Evidence  Act,  1872,  if  it  had  not  been 
that  great  stress  was  laid  upon  them  in  the  course  of  the  arguments. 

STRAIGHT,  J. — The  first  of  the  two  questions  to  be  determined  under 
this  reference  to  the  Full  Bench,  putting  it  in  its  broadest  aspect,  is 
whether  in  the  present  suit  between  the  plaintiff  Palakdhari  Singh, 
claiming  the  estate  of  Hanuman  Singh,  deceased,  as  his  heir,  by  ejectment 
of  the  defendant  Dalip  Narain  Singh  therefrom,  the  judgments  and  decrees 
of  the  Subordinate  Judge  of  Gorakhpur  and  of  this  Court  in  appeal  in  a 
suit  in  which  Palakdhari  Singh  was  plaintiff  and  Musammat  Pan  Kuar 
was  defendant,  are  relevant  facts  and  as  such  admissible  in  evidence 
against  Palakdhari  Singh.  In  other  words,  is  the  defendant,  who  was  no 
party  to  such  former  suit,  entitled  to  use  those  judgments  and  decrees 
against  the  plaintiff  ?  For  the  purpose  of  determining  this  question  it 
must  be  taken  that  Dalip  Narain  Singh,  the  defendant,  zs  the  son  of 
Musamrnat  Pan  Kuar  by  Hanuman  Bakhsh  Singh,  and  is  the  same  Dalip 
Narain  Singh  whose  name  was  mentioned  in  the  former  litigation.  I 
may  premise  by  saying  that,  although  the  argument  of  this  point  before 
the  Full  Bench  took  a  much  wider  scope,  it  seems  to  me  that  the  decision 
of  it  must  be  looked  for  and  found  in  the  Evidence  Act  in  force  in  this 
country,  and  that  we  really  have  nothing  to  do  with  the  principles  of  the 
English,  or  of  any  [20]  other  law.  which  might  apply,  if  that  Act  were 
not  in  force  and  binding  uoon  us.  We  must  take  that  Act  as  we  find  it 
and  none  the  less  give  effect  to  it,  because  upon  a  rational  and  ordinary 
construction  of  its  provisions  according  to  well-recognised  rules  of  inter-" 
preting  statutes  they  appear  to  sanction  something  Courts  in  England  or 
other  systems  of  law  would  not  permit,  or  to  depart  from  principles 
adopted  by  those  Courts  or  the  Courts  of  other  countries. 

Before  dealing  with  the  legal  question  which  I  have  already  stated, 
it  will  be  convenient  very  briefly  to  state  the  facts  that  show  the  mode  in 
which  it  arises.  It  is  conceded  that  but  for  the  existence  of  a  son  born 
to  Hanuman  Bakhsh  Singh  by  his  widow  Musammat  Pan  Kuar,  the 
plaintiff  Palakdhari  Singh  was,  during  the  lifetime  of  Musammat  Pan 
Kuar,  the  immediate  next  reversioner  to  the  estate  of  Hanuman  Bakhsh 
Singh,  and,  she  now  being  dead,  is  the  present  heir  thereto.  The  suit 
brought  by  Palakdhari  Singh  in  1873  was  in  his  character  of  next 
presumptive  reversioner  to  the  estate  to  Hanuman  Bakhsh  Singh,  and  he 
sought,  on  the  strength  of  bis  right  as  reversioner,  to  have  it  declared  that 
the  defendant  Pan  Kuar  was  not  pregnant  at  the  death  of  Hanuman 
Bakhsh  Singh,  and  that  she  had  not,  as  alleged  by  her,  given  birth  to  a 
male  child  begotten  by  his  seed.  In  passing,  I  may  observe  that  had  the 
Specific  Relief  Act  been  in  force  at  that  time,  I  do  not  think  it  could  be 
denied  that  such  a  suit  was  of  the  nature  contemplated  by  s.  42,  just  as 
much  as  if  Musammat  Pan  Kuar  had  asserted  an  adoption  of  a  son  to 
her  deceased  husband  and  the  plaintiff  had  sought  to  have  such  adoption 
declared  invalid.  The  allegations  and  claim  of  Palakdhari  Singh  were 
met  by  Musammat  Pan  Kuar  by  a  defence,  wihch  according  to  my  view 

762 


YI] 


COLTR.   OP   GORAKHPUR  V.   PALAKDHARI   SINGH      12  All.  22 


in  substance  came  to  this  :  "  You  are  non  a  reversioner  and  cannot  obtain 
the  declarations  you  ask,  because  a  son  has  been  born  to  Hanutnan 
Bakhsh  Singh,  whose  existence  precludes  you."  In  other  words,  and  to 
put  my  view  into  more  specific  form,  Musammat  Pan  Kuar  asserted  the 
right  of  Dalip  Narain  Singh  as  the  living  son  of  Hanuman  Bakbsh  Singh 
fco  defeat  the  plaintiff's  suit  just  in  the  same  way  as  she  might,  pursuing  the 
[21]  analogy  of  an  adoption,  have  alleged  the  existence  of  an  adopted  son 
and  the  validity  of  such  adoption  for  a  similar  purpose.  It  is  to  be  noted 
that  in  the  former  suit  the  second  issue  framed  for  trial  by  the  Subordinate 
Judge  was  "  Is  Dalip  Narain  Singh  the  son  of  Hanuman  Bakhsh  Singh  or 
not?"  and  that  uoon  this  issue  both  he  and  this  Court  found  that  the 
plaintiff  had  failed  to  establish  bis  claim  to  a  declaratory  decree,  because  it 
was  proved  that  Musammat  Pan  Kuar  had  had  born  of  her  body  to  her 
deceased  husband  a  son  named  Dalip  Naraiu  Singh.  So  much  for  the 
former  suit,  and  now  let  me  turn  to  the  one  with  which  we  are  more 
immediately  concerned.  Musammat  Pan  Kuar  died  in  October,  1879,  and 
Palakdhari  Singh  now  comes  into  Court  against  Dalip  Narain  Singh  (I 
so  call  him  as  a  matter  conceded  for  the  purpose  of  argument)  and  he 
asserts  in  substance — I  only  state  what  is  material  to  this  discussion: — "I 
am  the  heir  to  the  estate  of  Hanuman  Bakhsh  Singh,  his  widow,  Musam- 
mat Pan  Kuar,  now  being  dead,  for  he  never  had  any  son,  and  the  defend- 
ant states  what  is  false  when  he  says  he  had  and  that  he  is  such  a  son; 
therefore  eject  him  and  give  me  possession  of  Hanuman  Bakhsh  Singh's 
estate."  The  Subordinate  Judge,  whose  judgment  is  under  appeal,  laid 
down  among  others  the  following  issue : — "Whether  after  the  death  of 
Hanuman  Singh  any  son  was  born  of  Musammat  Pan  Kuar  or  not,"  by 
which  I  understand  him  to  mean  born  of  Pan  Kuar  by  Hanuman  Singh, 
and  he  has  found  that  there  was  not.  I  do  not  think  I  am  misstating  the 
matter  therefore  when  I  say  that  the  main  question  common  to  the  suit 
of  1873  and  the  present  suit  was  and  is,  did  Musammat  Pan  Kuar  bear 
a  son  to  Hanuman  Bakbsh  Singh,  whose  right  as  such  son  excluded  and 
excludes  the  plaintiff  from  any  interest  in  the  estate  of  Hanuman  Singh? 

It  is  in  respect  of  this  question  in  issue  between  the  parties  that  the 
defendant  seeks  to  put  in  as  part  of  his  evidence  the  judgments  and  decrees 
in  the  suit  of  1873  between  Palakdhari  Singh,  the  persent  plaintiff,  and 
Musammat  Pan  Kuar.  Ib  was  argued  primarily  for  the  defendant  that  they 
consituted  matterials  sufficient  to  support  the  plea  of  res  judicata  taken  in 
the  statement  of  [22]  defence,  and  of  themselves  were  a  conclusive  answer 
to  the  suit.  This  point  is  not  directly  before  us  under  this  reference,  but 
I  can  only  repeat  bere  what  I  said  in  the  Division  Bench,  that,  accepting 
s.  13  of  the  Civil  Procedure  Code  as  embodying  the  rule  to  govern  in  such 
matters,  I  cannot  hold  that  the  present  defendant  can  in  a  legal  sense  be 
said  to  claim  under  his  mother,  Musammat  Pan  Kuar ;  on  'the  contrary,  if 
his  case  is  true,  he  has  all  along  had  a  full  proprietary  estate  as  heir  of  his 
father,  and  bis  mother  Pan  Kuar  never  had  any  interest  therein.  Upon 
the  plea  of  res  judicata  therefore  I  cannot  hold  in  favour  of  the  defendant, 
and  in  this  view  anything  more  than  incidental  reference  hereafter  to  the 
terms  of  s.  40  of  the  Evidence  Act  becomes  unnecssary.  It  has  not  been 
contended  for  the  defendant  that  s.  41  of  the  same  Act  has  any  application, 
which  is  obvious  from  its  terms,  and  a  like  remark  applies  to  s.  42,  which 
is  concerned  with  matters  alien  to  those  involved  in  the  present  litigation. 
The  whole  point  for  determination  finds  down  to  this,  as  the  judgments 
and  decrees  of  1874  within  the  proviso  to  s.  43,  that  is  to  say,  is  the 
existence  of  those  judgments  and  decrees  a  fact  in  issue,  or  is  it  relevant 

763 


1889 
APRIL  2. 

FULL 
BENCH. 

12  A.  1 

(P.B.). 


12  All.    23 


INDIAN   DECISIONS,   NEW   SEBIES 


[Yol. 


1889 
APRIL  a. 

FULL 
BENCH. 

12  A.  1 

(P.B.). 


under  some  other  provision  of  the  Evidence  Act  ?  The  existence  of  the 
judgments  and  decrees  is  not  a  faot  in  issue,  because  it  is  conceded;  indeed, 
the  plaintiff  himself  in  his  examination  as  a  witness  for  the  defendant  has 
admitted  the  insitution  of  the  suit  of  1873,  the  objects  be  contemplated 
by  it  and  the  result  of  the  litigation,  so  that  even  were  I  driven  to  hold 
that  the  judgments  and  decrees  of  1874  were  themselves  inadmissible,  the 
faot  would  remain  that  the  plaintiff  has  himself  admitted  that  he  brought 
a  suit  in  1873,  in  which  he  sought  to  prove  that  Musammat  Pan  Kuar 
had  not  been  delivered  of  a  child  by  her  husband  Hanuman  Singh,  and 
that  he  was  worsted.  As  I  said  when  the  appeal  was  orginally  before  my 
brother  Mahmood  and  myself,  I  very  much  doubt  whether  in  face  of  the 
plaintiff's  own  admissions  there  was  any  necessity  for  the  defendant  to 
press  to  have  the  judgments  and  decrees  of  1874  themselves  made  part  of 
the  evidence  in  the  cause,  for  it  is  to  be  observed  that  the  question  under 
a.  43  is  not  whether  those  judgments  and  decrees  in  themselves  are  rele- 
vant, but  whether  their  existence  is  relevant.  Now  the  plaintiff  [23] 
having,  without  objection  to  the  propriety  of  the  question  put  to  him, 
admitted  their  existence,  the  defendant  had  according  to  my  view  got  from 
him  all  that  he  could  get  from  the  judgments  and  decrees  themselves,  and 
their  production  will  carry  his  case  no  further.  In  passing,  it  will  be  conve- 
nient to  look  at  the  plaintiff's  own  admission,  apart  from  any  consideration 
as  to  the  admissibility  of  the  judgments  and  decrees,  and  see  what  value  and 
bearing  it  has  upon  the  questions  of  fact  involved  in  the  present  litigation. 
Now  it  seems  to  me  that  it  might  have  been  fairly  urged  for  the  plaintiff 
that  it  was  competent  to  prove  on  his  behalf,  and  as  a  fact  he  did  say  so, 
that  immediately  he  ascertained  Musammat  Pan  Kuar  was  asserting  that 
she  had  been  delivered  of  a  posthumous  child  to  her  deceased  husband,  he 
took  measures  to  challenge  her  assertions  in  a  Court  of  law,  as  showing 
conduct  on  his  part  which  was  consistent  with  the  allegations  put  forward 
by  him  in  his  present  suit  and  as  indicating  his  bona  fides  in  again  coming 
into  Court.  But  it  seems  to  me,  if  I  am  right  in  this  view,  then  it 
was  equally  competent  for  the  defendant  to  dilute  ithe  effect  of  this 
statement  by  eliciting  the  result  of  such  former  litigation.  Consequently 
I  am  not  prepared  to  say  that  the  statements  of  the  plaintiff  in 
these  respects  made  in  the  course  of  his  examination  in  the  Court  below 
are  irrevelant  to  the  matters  in  issue,  apart  altogether  from  the  further 
question  whether  the  defendant  was  .entitled  to  make  the  judgment  and 
decree  of  1874  part  of  his  evidence.  It  does  not  appear  to  me  to  indict 
any  hardship  on  the  plaintiff,  who  was  a  party  to  those  former  proceedings, 
that,  if  he  is  allowed  to  appeal  to  his  action  in  1873  as  indicating  his 
vigilance,  expedition  and  bona  fides  in  questioning  Pan  Kuar's  proceedings, 
he  should,  while  having  the  benefits  so  far,  be  subjected  to  the  disadvantage 
of  the  faot  that -two  Courts  of  law  found  that  Pan  Kuar  bad  had  a  child. 
But  the  exigencies  of  this  reference  and  the  view  expressed  by  my  brother 
Mahmood  in  the  Division  Bench  require  that  I  should  go  further  and 
determine,  first,  whether  the  judgments  and  decrees  of  1874  are  themselves 
revelant,  and  secondly,  if  they  are,  to  what  extent  may  they  be  used.  As 
to  the  first  I  have  already  pointed  out  that  so  far  as  s.  43  is  concerned  it 
is  the  [24]  existence  of  the  judgments,  which  must  be  a  fact  in  issue  or 
relevant  fact  under  some  other  provision  of  the  Act.  In  Che  case  here  the 
existence  of  the  judgments  and  decrees  of  1874  is  not  a  fact  in  issue,  and 
consequently  I  have  to  see  whether  there  is  any  other  section  of  the  Act 
which  applies  to  them  and  makes  them  relvelant.  The  argument  at  the 
hearing  was  mainly  confined  to  a  discussion  of  whether  they  fell  within 
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the  term  "  transaction  "  or  "instance  "  as  used  in  s,  13.  For  the  defendant 
it  was  contended  that  they  represented  a  transaction,  and  in  support  of 
this  view  a  ruling  of  Couch,  C.J.,  Neamut  Ali  v.  Gooroo  Doss  (1),  to  which 
I  may  add  another  of  the  same  learned  Judge  at  page  457  of  the  same 
volume  and  of  Westropp,  C.J.,  NaranjiBhikabhanv.  Dipa  Umed  (2),  were 
relied  upon  ;  a  judgment  of  their  Lordships  of  the  Privy  Council  in  Run 
Bahadur  Singh  v.  Lucho  Koer(3)  and  more  particularly  a  passage  at  page 
310  was  also  referred  to  as  showing  that  matter  of  a  similar  kind  had  been 
treated  as  part  of  the  evidence  in  a  case.  These  I  may  supplement  by  a 
ruling  of  Madras  Court  in  Ramasami  v.  Appavu  (4).  Oathe  other  hand, 
the  following  cases  were  cited  for  the  plaintiff  as  deciding  to  the  contrary: 
Gujju  Loll  v.  Fatteh  Lall  (5),  Surender  Nath  Pal  Ghowdhry  v.  Brojonath 
Pal  Ghowdhry  (6),  Ranchhodas  v.  Bapu  Narhar  (7),  and  the  first 
two  no  doubt  go  to  the  fill  extent  contended  for  by  his  learned  Counsel. 
The  case  in  6  Calcutta  is  no  doubt  entitled  to  the  most  respectful 
consideration,  and  I  have  read  it  with  the  greatest  care,  and  more 
particularly  the  judgment  of  Garth,  C.  J.  I  regret  I  am  unable  to  agree 
with  that  learned  Chief  Justice  either  in  the  restricted  meaning  he  attaches 
to  the  word  "  right,"  as  used  in  s.  13,  and  in  this  I  am  supported  by  the 
view  of  Sargent,  C.J,,  or  as  to  the  mode  in  which  he  treats  the  term 
"  transaction."  I  say  it  with  the  most  profound  respect  to  him  that  in 
that  case,  as  in  the  argument  of  the  one  before  us,  there  has  been  some 
confusion  in  the  method  in  which  the  question  has  been  discussed.  It 
seems  to  me  the  true  point  is,  not  that  the  judgments  [25]  and  decrees 
themselves  are  the  "  transaction"  but  that  the  suit  in  which  they  were 
made  was  a  transaction,  and  that  to  establish  that  such  a  transaction 
took  place  they  are  the  best  evidence.  Garth,  C.  J.,  remarks  by  a 
somewhat  strained  use  of  the  word  the  proceedings  in  a  suit  might  also 
be  called  "  transactions."  Yet  it  is  worthy  of  notice  that  Sir  William  De 
Grey,  C.J.,  in  the  commencement  of  the  written  opinion  of  himself  and 
the  Judges  in  the  well-known  Duchess  of  Kingston's  Case  (8),  uses  the  word 
as  if  it  were  a  natural  and  proper  expression  in  connection  with  such  a 
matter,  thus  : — "  What  has  been  said  at  the  Bar  is  certainly  true  as  a 
general  principle,  that  a  transaction  between  two  parties  in  judicial 
proceedings  ought  not  to  be  binding  on  a  third."  In  my  opinion  the  suit 
of  1873  between  the  plaintiff  and  Musammat  Pan  Kuar  was  a  "  transac- 
tion," in  which  the  right  of  the  defendant  as  the  living  son  of  Hanuman 
Singh  was  asserted  and  recognised,  and  the  judgments  and  decrees  of  1874 
are  the  best  evidence  of  that  transaction.  I  should  also  have  no  difficulty, 
if  it  were  necessary  to  do  so,  in  holding  that  the  defendant  is  entitled  to 
put  forward  the  suit  of  1873  as  an  "  instance"  in  which  the  right  of  which 
I  have  spoken  was  claimed  and  recognised.  I  do  not  think  that  in  taking 
this  view  I  am  doing  any  violence  to  the  language  of  s.  43  of  the  Evidence 
Act,  which,  if  I  understand  it  aright,  declares  that  judgments,  orders  and 
decrees  other  than  those  mentioned  in  ss.  40,  41  and  42  are  of  themselves 
irrelevant,  that  is,  in  the  sense  that  they  can  have  any  such  effect  or 
operation  as  mentioned  in  those  recited  sections  qua  judgments,  orders 
and  decrees.  But  I  do  not  take  this  to  make  them  absolutely  inadmissible, 
when  they  are  the  best  evidence  of  something  that  may  be  proved  aliunde. 
As  I  have  remarked  before,  the  question  is  not  as  to  the  existence  of  the 
judgments  and  decrees  of  1874  as  a  fact  in  issue  or  a  relevant  fact  under 
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1889       some   other   provision    of   the  Evidence  Act,    but  whether    there  was  a 
APRIL  2.     "transaction"    or  "instance,"    in   which   the?right   of   the  defendant  was 
asserted  and  recognised,  of    which  transaction  or  instance   they  are  the 
best  evidence. 

33KNCH.  [26]  For  this  purpose  and  this  purpose  only    I  hold    that  they  may 

12  •  *  be  admitted  in  the  present  case,  and  in  this  view  I  am  supported  by  West- 
fP  B  l  r°pp  and  Couch,  C. JJ.,  in  the  cases  I  have  referred  to  at  an  earlier  stage. 
No  doubt  it  may  be  said,  as  was  remarked  by  Garth,  G.J.,  that  in  the 
Bombay  case  s.  40  of  the  Evidence  Act  met  the  facts  there  ;  but  be  that 
as  it  may,  the  observations  of  Westropp,  C.J.,  with  regard  to  s.  13  are 
none  the  less  valuable.  As  to  the  case  in  22  W.  R.,  365,  it  seems  to  me 
that  the  view  of  Couch,  C.  J.,  was  directly  in  accordance,  with  that  I  am 
now  expressing.  I  am  accordingly  of  opinion  that  the  suit  of  the  plaintiff 
against  Pan  Kuar  was  a  "transaction,"  in  which  the  right  of  the  defend- 
ant as  the  living  son  of  Hanuman  Singh  to  proprietary  possession  of  his 
estates  was  asserted  to  defeat  the  plaintiff's  claim,  and  was  recognised  by 
judicial  tribunal  for  that  purpose,  and  that  the  judgments  and  decrees 
are  evidence  of  that  transaction.  Is  is  enough  for  the  purposes  of  this 
reference  to  decide  that  they  are  admissible  for  the  purpose  I  have  men- 
tioned ;  as  to  the  value  to  be  attached  to  the  evidence,  that  will  have  to  be 
determined  by  the  Division  Bench  disposing  of  the  appeal  on  the  merits. 

As  to  the  second  question  referred  with  regard  to  the  finding  of  the 
Criminal  Court  in  1874,  that  Badha  Kishen,  son  of  Rai  Narsingh  Sewak, 
was  dead  when  that  decision  was  passed,  I  have  had  great  difficulty  in 
determining  this  point  to  my  own  satisfaction,  and  it  is  not  without 
considerable  hesitation  I  have  come  to  a  conclusion  uoon  it.  But  as  I 
think  that  where  a  Judge  is  in  doubt  as  to  the  admissibility  of  a  particular 
piece  of  evidence  he  should  declare  in  favour  of  admissibility  rather  than 
of  non-admissibility,  I  have  decided  to  answer  the  second  question  in  the 
affirmative.  It  is  clear  that  no  question  was  put  to  the  plaintiff  to  elicit 
from  him  that  he  was  directly  or  indirectly  responsible  for  the  proceedings 
in  the  Deputy  Magistrate's  Court,  nor  indeed  is  there  any  evidence  to  show 
that  he  was.  Moreover,  no  right  was  claimed,  asserted  or  recognised  in 
those  proceedings,  and  there  is  nothing  to  bring  tham  wichin  a.  13  of  tha 
Evidence  Act.  What  actually  happened  was  that  one  Ramanuj  and  a  person 
stated  to  be  Radha  Kiahen,  son  of  Rai  Nar-[27]  singh  Sewak,  having  been 
charged  by  one  Sheoraj  Kueri  with  voluntarily  causing  hurt  to  him  under 
s.  323  of  the  Penal  Code  on  a  particular  day,  it  was  found  by  the  Deputy 
Magistrate  that  Radha  Kishen,  the  son  of  Rai  Narsingh  Sewak,  was  dead 
at  the  time  of  the  commission  by  him  of  the  alleged  offence,  and  that  the 
person  before  him  charged  as  Radha  Kishen,  son  of  Rai  Narsingh  Sewak, 
was  not  that  person  but  a  person  named  Dalip  Narain  Siogh.  There 
can  be  no  question  that  the  Radha  Kishen,  son  of  Rai  Narasingh  Sewak, 
then  found  to  be  dead,  is  the  same  person  the  plaintiff  in  the  present  suit 
represents  the  defendant  to  be,  and  one  of  the  crucial  questions  of  facts  to 
be  decided  by  this  Court  in  the  first  appeal  is  as  to  whether  the  plaintiff 
has  established  the  identity  of  the  defendant  with  that  parson.  It  will  be 
conceded  that  if  Radha  Kishen,  son  of  Rai  Narsingh  Sawak,  is  now  dead, 
the  defendant  cannot  be  that  Radha  Kishen,  aud  it  soems  to  me  from 
the  way  in  which  the  facts  shape  themselves  in  this  caso,  the  fact  of  his 
being  dead,  if  made  out,  goes  to  establish  tha  identity  of  the  defendant  with 
the  Dalip  Narain  Singh,  who  was  asserted  by  Pan  Kuar  to  be  her  son  by 
Hanuman  Singh.  If  then  I  may  regard  the  opinion  of  the  Deputy 
Magistrate  that  Radha  Kishen,  son  of  Rai  Narsingh  Sewak,  was  dead  at 
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the  time  of  the  inquiry  in  his  Court  in  March,  1874,  as  a  fact,  which  I 
think  I  may,  looking  to  the  terms  of  s.  3  of  the  Evidence  Act,  then 
pursuing  the  matter  by  the  light  of  the  facts  I  have  already  stated,  with 
regard  to  the  particular  facts  of  the  present  case,  I  think  I  may  hold  that 
such  facts  is  one  which  goes  to  establish  the  identity  of  the  defendant  with 
the  person  he  alleges  himself  to  be,  or  a<3  any  rate,  it  goes  to  show  that  he 
is  not  the  person  the  plaintiff  says  ho  is.  I,  however,  have  come  to  this 
conclusion  with  very  grave  doubt  as  to  its  soundness. 

Such  are  my  answers  to  the  two  points  referred. 

BRODHURST,  J. — My  opinions  on  the  points  that  have  been  referred 
to  the  Full  Bench  in  this  case  are  in  accordance  with  the  judgments  of 
Garth,  C.J.,  Jackson,  Pontifex  and  Morris,  JJ.,  in  the  Full  Bench  case 
of  Gujju  Lall  v.  Fatteh  Lall  (l),  the  head-note  of  which  is  as  follows  : — 

[28]  "  A  former  judgment,  which  is  not  a  judgment  in  rem,  nor  one 
relating  to  matters  of  a  public  nature,  is  not  admissible  in  evidence  in  a 
subsequent  suit  either  as  a  res  judicata,  or  as  proof  of  the  particluar  point 
which  it  decides,  unless  between  the  same  parties  or  those  claiming 
under  them." 

In  a  suit  between  A  and  B,  the  question  was,  whether  C  or  D  was 
the  heir  of  A.  If  C  was  the  heir  of  A,  then  A  was  entitled  to  succeed ; 
otherwise  not.  The  same  question  had  been  raised  in  a  former  suit 
brought  by  X  against  A  and  decided  against  A  ;  and  this  former  judgment 
was  admitted  in  evidence  in  the  suit  between  A  and  B,  and  dealt  with  by 
the  Courts  below  as  conclusive  evidence  against  A  upon  the  point  so 
decided." 

"  Held  (Mitter,  J.,  dissenting)  that  the  former  judgment  was  not 
admissible  as  evidence  in  the  suit  between  A  and  B,  either  as  a  transaction 
under  s.  13  or  as  a  fact  under  s.  11  or  under  any  other  section  of  the 
Evidence  Act.  " 

This  ruling  was  followed  by  the  majority  of  another  Full  Bench  of 
the  same  Court,  viz.,  by  Petheram,  C.  J.,  Wilson,  O'Kinealy  and  Mac- 
pherson,  JJ.,  (Mitter,  J.,  alone  again  dissenting)  in  Surender  Nath  Pal 
Chowdhry  v.  Brojonath  Pal  Chowdhry  (2). 

All  the  rulings  on  either  side  were  apparently  considered  by  the  Full 
Benches  of  the  Calcutta  Court,  as  they  now  have  been  considered  by  the 
Full  Bench  of  this  Court.  For  the  reasons  that  have  been  given  by 
Garth,  C.  J  ,  and  Jackson  and  Pontifex,  JJ.,  I  concur  in  their  conclusions, 
and  I  therefore  hold  that  neither  the  judgment  of  the  31st  March,  1884, 
by  the  Deputy  Magistrate,  Pandit  Sundar  Lai,  nor  the  judgment  of  this 
Court  of  the  7th  December,  1874,  is  admissible  in  evidence  for  the 
purposes  mentioned  in  the  referring  order. 

TYRRELL,  J. — I  have  had  an  opportunity  of  reading  the  judgment  in 
answer  to  the  points  referred  to  the  Full  Bench,  prepared  by  the  learned 
Chief  Justice,  and  I  concur  with  it  entirely. 

MAHMOOD,  J. — This  case  is  a  reference  made  by  my  brother  Straight 
with  my  concurrence  GO  the  Full  Bench  of  this  Court  for  determination  of 
two  questions  of  law  which  arose  in  the  course  of  [29]  the  hearing  of  the 
case  in  the  Division  Bench.  Both  those  questions  relate  to  the  rules  of 
the  law  of  evidence  now  in  force  in  British  India  as  to  the  acimissibility 
of  judgments  in  evidence,  and  under  the  peculiar  circumstances  of  this 
case  are  especially  important.  They  have  been  stated  in  the  order  of 
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my   brother   Straight   dated    the  8bh    January,  1889,  I  understand  those 
questions  to  be  the  following  : — 

(1)  Whether  the  judgment  of   this  Court,  dated   the  7th    December, 
1874,  is  or  is  not  admissible  in  evidence  as  to  the  question  whether  or  not 
Musammat  Pan  Kuar   gave   birth   to  a  legitimate  child  by  and  after  the 
death  of  her  lawful  husband,  Hanuman  Singh. 

(2)  Whether  a  judgment  of  the  3lst    March,  1884,  delivered  by  Pan- 
dit Sundar  Lai,  Deputy  Magistrate,  upon  a  charge  against  "  Ramanuj  and 
Eadha  Kishen  is  admissible  in  the  present  trial  as  evidence  fro  show  that 
in  the  year  1884  the  plaintiff  was  taking  certain  steps  through  the  instru- 
mentality of  a   nominal  prosecution    to  make   it  appear  that  one   Badha 
Kishen  was  then  a  living  person  or  was  living  at  the  date   of  the   alleged 
assault  with  which  that  judgment  dealt." 

These  then  are  the  questions  referred  to  the  Full  Bench,  but  before  it 
is  easy  to  understand  the  exact  bearing  which  they  have  upon  the  i acts  of 
this  case,  it  is  necessary  to  bear  in  mind  the  relative  position  of  the  parties 
concerned  or  referred  to  as  indicated  by  the  following  genealogical  table  : — 

Dilmardan  Singh. 


1 

Balwant  Singh 
(childless). 

1 

Mahipal  Singh. 

1 

Sarabjit  Singh, 

Hanutnan  Prasad  Singh. 

1 
Pan  Knar,  wife. 

1 
Dirapal  Singh. 

1 
Tej  Partab  Singh. 

1 
Palakdbari  Singh, 
(plaintiff). 

Dalip  Narain  Singh 
(the  boy  in  question). 

HanumanlSingh,  whose  name  appears  in  the  above  table,  was  admittedly 
the  owner  of  the  property  to  which  this  suit  relates,  and  his  permanent 
residence  was  in  mauza  Bansgaon,  pargana  Sidhwa  [30]  Zohna,  zila  Go- 
rakhpur.  In  1859  he  was  married  (as  the  learned  Subordinate  Judge  has 
found)  to  Pan  Kuar,  daughter  of  Har  Sewak  Singh,  in  mauza  Sarebri,  zila 
Azamgarh,  and  her  genealogical  tree  as  accepted  by  the  lower  Court  is  the 
following : — 

Bai  Reoti  Singh. 
I 


Bai  Beni  Dayal 
Singh. 


Bai  Ajadhia 
Singh. 


Janki  Sewak 
Singh. 

I 

Bukmani 
Sewak 
Singh. 


Narain  Sewak 
(childless). 


Bai  Bago  Sewak 
Singh. 

Bam  Anuj  Sewak 
Singh. 


I 

Bai  Naraingh 
Sewak  Singh 
(Aoharj  Kuari, 
wife). 


Bai  Har  Sewak 

Singh. 

(Musammat  Ati 
Kuar,  wife) 

I 

Pan  Knari, 
(daughter). 


I 

Badha  Kishen 
Singh 
(son). 


I 

Sri  Newas 

alias 
Jai  Bam. 


Bankteshar 
Sewak  Singh. 


Another 
minor  son. 


It  is  also  admitted  and  proved  that  the  aforesaid  Hanuman  Singh  died 
childless  at  Bansgaon  on  the  24th  May,  1872,  and  that  upon  his  death 
his  widow,  Musammat  Pan  Kuar,  obtained  possession  of  his  estate.  She 
did  so  upon  an  allegation  that  subsequent  to  the  death  of  her  husband  she 
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gave  birth  to  a  son  by  the  aforesaid  Hanuman  Singh  on  the  31st  January, 
1873,  and  that  the  name  given  to  the  child  was  Dalip  Narain  Singh.  It 
was  indeed  upon  this  state  of  things  that  she  obtained  a  certificate  of  guar- 
dianship of  the  boy  sometime  before  the  present  plaintiff  instituted  his 
former  suit. 

I  have  been  unable  to  discover  from  the  record  the  exact  date  when 
this  certificate  of  guardianship  was  granted,  but  that  certificate  must  have 
been  granted  under  Act  XL  of  1858,  because,  dealing  with  the  facts  of  the 
case,  that  must  be  the  law  in  existence  applicable  to  the  district  of  Gorakh- 
pur  for  purposes  of  obtaining  such  certificate.  The  former  suit  which 
was  instituted  in  connection  with  property  left  by  the  deceased  Hanu- 
man Singh  was  instituted  by  the  present  plaintiff,  Palakdhari  Singh  on 
the  9bh  May,  1873,  in  which  he  impleaded  Musammafc  Pan  Kuar  alone  as 
defendant  to  the  cause,  and  be  did  notimplead  her  alleged  son,  whose  name 
[31]  was  stated  to  be  Dalip  Narain  Singh,  who  is  the  present  defendant- 
appellant,  whose  interests  are  represented  by  the  Collector  of  Gorakhpur  as 
the  Manager  of  the  Court  of  Wards. 

The  object  of  the  former  suit  was  to  establish  the  plaintiff's  right  of 
inheritance  to  the  estate  of  the  deceased  Hanuman  Singh  upon 
the  allegation  that  no  son  of  the  name  of  Dalip  Narain  Singh  or 
any  other  son  was  born  to  the  deceased.  The  suit  was  dismissed 
by  the  Court  of  original  jurisdiction  on  the  24th  January,  1874,  it 
being  held  in  that  trial  that  the  birth  of  a  posthumous  son  to  the  deceased 
Hanutnan  Singh  was  proved,  and  that  decision  was  upheld  on  appeal  by 
this  Court  by  a  judgment  of  the  Division  Bench  of  this  Court  consisting  of 
Turner,  J.,  and  my  brother  Brodhurst,  dated  the  7th  December,  1874. 

The  first  question  in  the  case  as  enunciated  by  mo  relates  to  the 
admissibility  of  this  last  judgment  in  evidence  in  this  cause  for  the  purpose 
of  proving  that  Musammat  Pan  Kuar,  after  the  death  of  her  husband 
Hanuman  Singh,  gave  birth  to  a  logitmato  child  who  was  named  Dalip 
Narain  ;  and  it  seems  to  me  clear  that  if  that  judgment  is  held  to  be  ad- 
missible in  evidence,  for  exactly  the  same  reasons,  the  judgment  of  the 
first  Court  in  that  case  dated  the  24th  January,  1874,  should  also  be  ad- 
missible in  evidence  in  this  present  litigation.  For,  in  this  litigation  the 
most  important  issue  is  whether  or  not  Musammat  Pan  Kuar  gave  birth 
to  a  posthumous  son  of  legitimate  descent  from  the  deceased  Hanuman 
Singh. 

I  intend  to  deal  with  this  question  first  because  much  of  what  I  have 
got  to  say  thereupon  will  also  apply  to  the  conclusion  at  which  I  arrive 
upon  the  second  question  as  enunciated  by  me. 

Taking  this  view  of  the  matter,  and  considering  the  difficulty  which 
has  arisen  in  consequence  of  the  case-law  to  which  my  brother  Straight  in 
his  order  of  reference  to  the  Fall  Bench  has  alluded,  I  think  it  is  due  to 
the  respect  which  this  Court  should  show  to  the  two  Full  Bench  rulings  of 
the  Calcuttu  High  Court  and  to  the  ruling  of  the  Bombay  High  Court  men- 
tioned by  my  brother  Straight,  that  I  should,  before  expressing  any  opinion 
other  than  that  held  or  indicated  in  those  cases,  resort  to  a  full  statement 
[32]of  the  steps  of  my  reasoning  which  will  render  my  conclusions 
intelligible  upon  the  points  referred  to  the  Full  Bench  in  this  case. 

Now  I  hold  it  true,  as  a  sound  doctrine  of  international  law,  that  the 
acquisition  of  territory,  whether  by  conquest  or  cession,  does  not  abrogate 
the  law  of  the  land  ipso  facto,  whether  such  law  is  the  substantive  law  or 
the  adjective  law  as  understood  by  jurists.  So  far  as  I  am  aware,  no 
civilized  cation  has  ever  dissented  from  Ihia  doctrine  of  the  comity  of 
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nations.  The  present  litigation  has  arisen  in  connection  with  property 
situate  in  the  district  of  Gorakhpur,  which  at  one  time  formed  the 
territories  of  the  Nawab  Vaz'r  of  Oudh,  over  which  ho  had  full  sovereignty. 
It  was  not  till  1801  that  by  a  treaty,  into  which  His  Highness  entered, 
this  territory  came  under  British  sovereignty.  That  treaty  is  piinted  in 
a  book  published  by  authority  of  which  I  sitting  here  can  take  judicial 
notice,  viz.,  Aitchison's  Treatise,  vol.  II,  p.  100.  The  treaty  is  dated  the 
10th  day  of  November,  1801,  corresponding  with  the  2nd  Rajab,  1216 
Hijri.  Up  to  the  date  of  tho  cession  therefore,  there  can  scarcely  be  any 
doubt  that  the  law  of  evidence  in  judicial  tribunals  was  the  Muhammadan 
law  of  evidence,  and  that  if  that  taw  is  not  abrogated  it  would  be  that 
law  which  would  govern  this  case.  Such  abrogation  can  take  place  after 
acquisition  of  sovereignty  by  any  legislative  authority  appointed  by  the 
sovereign  authority,  and  we  have  to  discover  whether  there  has  been 
such  abrogation. 

If  there  had  been  no  such  abrogation  or  modification  of  the  law,  I 
should  have  had  very  little  he&itation,  as  I  have  already  indicated,  in  apply- 
ing the  Muhammadan  law  of  evidence  to  the  admissibility  of  the  two 
judgments  to  which  this  reference  relates. 

I  am,  however,  not  called  upon  to  do  so  because  since  the  acquistion 
of  sovereign  rights  by  the  East  India  Company  to  whom  the  Nawab  Vazir 
of  Oudh  ceJed  this  territory,  there  has  been  legislation  which  has  altered 
the  rules  of  evidence  relating  to  the  matters  of  the  kind  involved  in  this 
case. 

The  history  of  the  legislation  which  has  taken  placa  is  he&t  described 
in  Mr  Whitley  Stokes'  edition  of  the  Anglo-Indian  Codes,  [33]  vol.  II, 
page  111,  etc*.,  and  in  the  Introduction  to  Mr.  Field's  Commentary  on  the 
Evidence  Act.  He  says  at  page  17  of  the  Introduction,  in  reference  to 
the  historty  of  the  law  of  evidence  in  British  India  :  — 

"  For  the  Courts  outside  the  presidency  towns  and  nob  established 
by  royal  charter,  no  complete  rules  of  evidence  were  ever  laid  down  or 
introduced  by  authority.  There  were  indeed  a  few  occasional  directions, 
partly  as  to  procedure,  partly  as  to  evidence,  to  be  met  within  the  old 
Regulations  ;  and  soma  few  rules  embodying  the  most  striking  reforms 
then  recently  introduced  ia  England  were  inserted  in  Act  XIX  of  1853, 
the  operation  of  which  was,  however,  restricted  to  the  Bengal  Presidency. 
Two  years  afterwards  Act  II  of  1855  was  passed.  This  Act  reproduced 
with  some  additions  all  the  reforms  advocated  by  Mr.  Bentham  and 
carried  out  in  England  by  Lords  Danman  and  Brougham  :  but  nearly  all 
its  provisions  pre-supposed  the  existence  of  that  boly  of  law  upon  which 
these  reforms  and  amendments  were  ingrafted  ;  and  yet  it  was 
authoritatively  laid  down  that  the  English  law  of  evidence  was  not  the 
law  in  the  mufassal.  It  was  also  further  decided  that  the  rules  of  evidence 
to  be  found  in  the  Hindu  and  Muhammadan  law  were  not  binding  on  the 
mufassal  Courts. 

"The  real  state  of  the  case  would  then  seem  to  have  been  this.  All 
persons  admitted  that  the  Muhammadan  law  of  evidence  was  not  to  be 
followed.  The  whole  of  the  English  law  of  evidence  had  never  by  any 
general  enactment  been  rendered  applicable  to  India,  though  some  portions 
<of  -it,  in  a  modified  shape  or  otherwise,  had  baeu  expressly  incorporated  in 
the  statute  law  of  this  country,  Act  II  of  1855  being  the  largest  entire 
specimen  of  this  fragmentary  legislation,  while  other  fragments  were  to 
be  found  scattered  through  the  statute  book,  more  especially  in  the  Codes 
gf  Civil  and  Criminal  Procedure.  Whoro  the  statute  law  was  silent  it, 

770 


vi] 


COLTR.   OP  GORAKHPUR  V.   PALAKDHARI   SINGH      12  All.  35 


devolved  upon  the  higher  Courts  to  supply  the  deficiency  with  case-made 
law,  from  which,  as  is  well  known,  nearly  the  whole  of  the  English  un- 
written code  has  been  constructed.  In  laying  down  preccedents  and 
settling  disputed  points,  these  higher  Courts  [34]  carefully  considered  the 
different  systems  in  force  in  different  countries,  the  former  usage  in 
India  (if  any),  the  peculiar  circumstances  of  the  country  and  their  modi- 
fying effect  on  principle  of  general  application :  and  where,  with  due 
regard  to  these  considerations,  they  four  d  themselves  able  to  follow  the 
English  law  of  evidence,  they  were  generally  willing  to  take  it  as  their 
guide.  The  whole  of  the  Indian  law  of  evidence  might  then  have  been 
divided  into  three  portions,  viz.,  one  portion  settled  by  the  express  enact- 
ments of  the  Legislature  ;  a  second  portion  settled  by  judicial  decision  ; 
and  a  third  or  unsettled  portion,  and  this  by  far  the  largest  of  the  three, 
which  remained  to  be  incorporated  with  either  of  the  preceding  portions." 

I  do  not  wish  to  go  further  into  the  history  of  that  legislation 
because  the  Evidence  Act,  I  of  1872,  in  e.  2,  clause  (1),  distinctly  states 
that  all  rules  of  evidence  shall  be  repealed  if  not  contained  in  any  statute, 
act  or  regulation  in  force  in  any  part  of  British  India. 

In  this  part  of  British  India  of  course  the  Evidence  Act,  I  of  1872,  is 
in  force,  and  I  hold  that  the  questions   raised  in  this  case  must  be  deter 
mined  according  to  the  provisions  of  that  enactment. 

In  interpreting  those  provisions,  however,  I  confess  that  so  far  as  this 
case  is  concerned,  my  difficulty  arises  not  so  much  from  the  statute  itself 
as  from  the  case-law  upon  the  subject  of  this  reference. 

In  this  case  of  Gujju  Lall  v.  Fatteh  Lai  (1)  the  majority  of  a  Full 
Bench  of  the  Culcutta  High  Court  held  that  a  former  judgment  which  is 
not  a  judgment  in  remt  nor  one  relating  to  matters  of  a  public  nature,  was 
not  admissible  in  evidence  in  a  subsequent  suit,  either  as  a  res  judicata 
or  as  proof  of  the  particular  point  which  it  decides,  unless  between  the 
same  parties  or  those  claiming  under  them,  and  the  main  reason  was  that 
the  former  judgment  was  not  admissible  in  evidence  either  as  "  a  trans- 
action" under  s.  13,  or  as  "a  f&ct"  under  s.  11,  or  under  any  other  section 
of  the  Evidence  Act.  From  this  conclusion  Mr.  Justice  Komesh  Chander 
Mitter  dissented.  Similar  is  the  effect  in  principle  [35]  of  another  Full 
Bench  ruling  of  the  same  Court  in  Surender  NathPal  Chaivdhry  v.Brojonath 
Pal  (2),  which  has  been  relied  upon  on  behalf  of  the  respondent  in  this 
case.  On  the  same  side  of  the  argument  a  ruling  of  the  Division  Bench  of 
the  Bombay  High  Court  in  Ranchhoddas  Krishnadas  v.  Bapu  Narhar  (3) 
has  been  cited. 

I  have  no  desire  to  criticise  minutely  the  ratio  decidendi  of  the  rulings 
to  which  I  have  referred  out  of  respect  for  the  eminent  Judges  who  took 
part  in  them  both  in  Calcutta  and  Bombay.  But  I  think  it  is  nothing 
more  nor  less  than  a  duty  which  I  owe  to  my  position  here  as  a  Judge  of 
this  Court  to  explain  the  reasons  why  I  find  it  impossible  to  agree  in  the 
conclusion  at  which  those  Courts  arrived. 

In  order  to  do  so  I  am  afraid  it  is  necessary  to  refer  to  the  element* 
ary  principles  upon  which  the  receptive  power  of  Courts  of  Justice  in  Brit* 
iah  India  must  depend,  for  purposes  of  receiving  in  evidence,  adjudications 
upon  questions  of  fact  with  reference  to  which  such  statements  may  ba 
desired  to  be  produced  before  such  tribunals. 

I  am  of  opinion  that  by  dint  of  3.  2  of  the  Indian  Evidence  Act  (I  of 
1872)  the  rules  of  evidence  recognized  either  by  tbo  common  law  of 
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England,  or  by  the  statute  law  of  that  country,  or  by   the   Muhammadan 
law   of    evidence    existing  at  the  date  of  the  cession  of  the  Gorakhpur 
district  in  the  year  1801,  have  ceased  to  exist  as  the  law  of  the  land. 
The  rules  of  evidence  which  we  are  bound  to  administer  are  contained  in 
the  Evidence  Act  (I  of  1872),  and  1   say  so  beciuse  of  the  preamble  to 
that  enactment,  which  shows  that  it  is  not  merely  a  fragmentary  enact- 
12  A.  1       ment,  but  a  consolidalory  enactment  repealing  all  rules  of  evidence  other 
(F.B.),      tnan  those  saved  by  the  last  part  of  s.  2  of  that  enactment. 

But  notwithstanding  this  opinion  I  cannot  help  holding  that  in 
casea  of  doubt  or  difficulty  over  the  interpretation  of  any  of  the 
sections  of  that  enactment  we  should  refer  for  help  both  to  the  case- 
law  of  the  land  which  existed  before  the  passing  of  the  Act,  and  also 
[36]  to  juristic  principles,  which  only  represent  the  common  consensus 
of  juristic  reasoning. 

It  is  in  this  aspect  of  the  case  that  I  am  afraid  that  I  shall  take  up 
some  of  the  time  of  my  colleagues,  and  I  feel  myself  called  upon  to  do  so 
because  I  cannot  help  thinking  that  the  two  Full  Bench  judgments  of 
the  Calcutta  High  Court  and  the  Division  Bench  judgment  of  the  Bombay 
High  Court  abovementioned  have  been  much  too  much  influenced  by  the 
doctrines  of  the  English  law  of  evidence  applicable  to  such  points. 

Now  as  I  understand  the  English  law,  that  system  of  the  law  of 
evidence  has  by  its  special  technicalities  rendered  judgments  such  as 
those  involved  in  this  case  inadmissible  in  evidence  for  reasons  better 
known  to  English  lawyers  who  have  founded  the  doctrine  than  to  me  who 
can  only  claim  a  slight  knowledge  of  those  doctrines.  But  however  slight 
that  knowledge  may  be,  I  know  enough  of  that  system  to  feel  sure  that  it 
does  not  permit  of  the  admissibility  of  the  evidence  furnished  by  judicial 
adjudications  except  when  such  previous  adjudication  operates  either  as 
res  judicata  or  relates  to  a  custom  or  right  of  a  public  nature.  Judgments 
of  that  character  cannot  of  course  operate  as  res  judicata  in  the  English 
system  of  law  or  any  other  unless  they  are  between  the  same  parties  or 
those  whom  they  represent.  But  the  question  arises  aa  to  judgments 
which  are  not  between  the  same  parties  but  which  represent  solemn 
adjudications  by  Courts  of  justice  as  to  the  facts  in  issue  in  the  trials 
which  result  in  the  judgments  sought  to  be  produced  as  evidence  in  later 
trials  where  the  same  or  similar  questions  arise,  but  where  the  absolute 
identity  of  the  opposing  parties  is  wanting. 

The  Eaglish  law  says  as  to  the  admissibility  of  judgments  what  the 
Latin  adage  intends  ~  aut  Caesar  aut  nullus,  i.  e.,  either  the  judgments 
sought  to  be  produced  in  evidence  should  be  conclusi  ve  inter  partes  or  they 
should  not  be  admitted  in  evidence  at  all,  unless  they  relate  to  a  public 
custom  or  right,  or  the  factum  of  judgment  be  a  matter  in  issue. 

If  this  is  a  right  interpretation  of  the  English  law  of  evidence,  I  aoa 
of  opinion  that  that  law,  so  far  as  this  point  is  concerned,  is  [37]  pro- 
bably an  unreasonable  law,  and  certainly  not  fitted  to  be  imported  into  this 
country  in  the  absence  of  express  legislative  authority. 

I  have  asked  myself  the  question  more  than  once  where  such  legis- 
lative authority  exists.  To  that  question  no  answer  is  to  be  found  in  the 
argument  which  was  addressed  at  the  Bar,  or  in  the  statute  law  of  the 
land,  beyond  the  dicta  of  the  learned  Chief  Justice  of  Bombay  in  Ranch' 
hoddas  Krishnadas  v.  Bapu  Narhar  (1),  where  he  said  :— 

(1)  10  B,  439. 
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"  It  is  true  that  although  the  Code  is,  in  the  main,  drawn  on  the  lines 
of  the  English  law  of  evidence,  there  is  co  reason  to  suppose  that  it  was 
intended  to  be  a  servile  copy  of  it ;  but  in  any  case,  bad  such  an  import- 
ant and  radical  change  been  intended,  as  Couch,  C.  J.,  in  the  case  of 
Neamut  Ali  v.  Gooroo  Doss  (1)  admits  is  the  necessary  result  of  constru- 
ing '  transaction1  in  s.  13  as  including  judgments,  we  should  have  expected 
it  to  be  carried  out  by  a  special  section  framed  for  that  purpose  amongst 
those  relating  to  judgments." 

Now  with  profound  respect  for  the  learned  Chief  Justice  of  Bombay 
I  find  myself  wholly  unable  to  agree  with  him  in  his  assumption  that  the 
English  law  of  evidence  was  ever  the  law  of  the  mufassal  in  British  India. 
And  it  follows  that  no  express  legislation  was  necessary  to  abrogate  that 
which  cever  was  the  common  law  of  the  land.  In  the  absenceof  express  legis- 
lation the  rule  of  justice,  equity  and  gcod  conscience  would  be  the  doctrine, 
but  certainly  "not  the  common  law  of  England,  since  the  common  law  if 
any  would  be  the  Muhammadan  law  as  I  have  already  indicated.  What 
then  were  the  requirements  of  the  rule  of  justice,  equity  and  good  consci- 
ence before  the  Evidance  Act?  They  were  rules  of  common  sense,  not  of 
the  common  law  of  England  so  far  as  this  part  of  the  country  is  concerned 
unless  those  rules  appeal  to  the  sense  of  justice,  equity  and  good  con- 
science which  the  Judges  hold  conformable  to  that  doctrine. 

This  being  my  view,  I  cannot  describe  the  requirements  of  the  doctrine 
to  which  I  have  just  referred  better  than  by  appealing  to  [38]  common 
sense  as  best  represented  by  Bentham,  the  father  of  English  Jurisprudence 
as  he  is  well  called,  and  read  ou!;,  even  at  the  risk  of  prolixity,  a  long 
passage  from  his  writings  with  all  the  greater  pleasure  because  those 
wrioings  are  not  easily  accessible  to  the  Courts  subject  to  the  jurisdiction 
of  this  Court  or  others  interested  in  this  question. 

At  page  127  of  the  seventh  volume  of  the  complete  edition  of  his  works, 
in  dealing  with  the  rationale  of  evidence,  viz.,  the  principles  upon  which 
matters  relating  to  the  admissbility  and  the  weight  of  evidence  must 
depend,  he  defines  or  rather  explains  what  the  words  "adscititious  evidence" 
mean.  Ho  says  at  pago  127  : — "  What  is  meant  by  adscititious  evidence, 
as  also  in  what  its  characteristic  infirmity  consists,  has  been  seen  in  the 
preceding  chapter.  Ib  remains  to  show  what  is  the  part  which  ought  to  be 
taken  in  relation  to  it  by  the  legislator  and  by  the  Judge. 

"  Adscititious  evidence  divides  itself  into  two  kinds  which  are  not 
indeed  mutually  exclusive  of  one  another,  but  which,  for  reasons  that  will 
appear  as  we  advance,  require  to  be  distinguished. 

"  (1)  Evidence  inter  alias :  evidence  already  exihibited  coram  judice, 
in  the  character  of  judicial  evidence,  but  in  a  cause  between  other  parties, 
i.e.,  in  which  the  list  of  the  parties  on  both  sides  was  (either  in  the 
whole,  or  as  to  somo  one  or  more  of  tho  persons  contained  in  it)  different 
from  the  list  of  the-cause  in  question,  the  posterior  cause. 

(2)  Evidence  alio  in  foro  ;  evidence  already  exhibited  in  the  character 
of  judicial  evidence,  but  in  a  causa  which  (whether  carried  on  by  the  same 
list  of  parties,  or.  by  a  list  in  any  respect  different)  wag  carried  on  before 
a  different  tribunal  :  understand,  by  a  tribunal  in  which  the  rules  of  evi- 
dence are  known  or  suspected  to  differ  more  or  less  from  those  observed 
in  the  tribunal  in  qeslion." 

After  having  so  doscribsd  the  departmont  of  adscititious  evidence,  I 
have  to  quote  a  passage  of  some  length  from  Bentham  again,  which  will, 

(1)  22  W.R.  Civ.  Rule.  p.  365. 
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I  hope,  not  be  considered  too  prolix,  or  ab  least  not  [39]  regarded  as  not 
important  enough  to  have  been  read  out.  The  learned  author  says  at 
page  170  of  the  same  volume  :— 

"Few  questions  have  been  more  agitated  in  English  law  than  those 
which  relate  to  the  admissibility  of  and  the  effecb  to  be  given  to  different 
articles  of  adscititious  evidence.  The  subject  occupies  sixty  closely 
printed  nominal  octavo,  real  quarto  pages,  in  Phillipps'  Exposition  of  the 
Law  of  Evidence.  Of  a  subject  thus  extensive,  more  than  a  very  general 
view  cannot  be  expected  to  be  given  in  the  present  work  :  nor  is  it 
necessary  for  our  purpose  to  go  beyond  the  more  prominent  features. 

"Oue  remarkable  circumstance  is  that  the  whole  body  of  the  rules 
of  law  relating  to  the  subject  are  with  a  very  small  number  of  exceptions, 
exclusionary.  Either  the  decision  given  in  a  former  cause  is  said  not  to 
be  evidence,  and  thon  it  is  that  decision  which  is  excluded:  or  it  is  said  to 
be  conclusive  evidence,  and  then  an  exclusion  is  put  upon  the  whole  mass 
of  evidence  however  constituted,  which  might  have  been  capable  of  being 
presented  on  the  other  side. 

"In  saying  this  enough  has  already  been  said  to  satisfy  any  one  who 
has  assented  to  what  was  said  in  a  former  chapter  concerning  adacititious 
evidence,  that  nearly  the  whole  of  the  established  rules  on  this  subject, 
except  to  the  extent  of  the  single  and  very  limited  case  in  which  it  was  there 
seen  that  exclusion  is  proper,  are  bad.  Accordingly  the  rule  that  a  judgment 
directly  upon  the  point  is  conclusive  in  any  further  cause  between  the  same 
parties  is  a  good  rule  ;  it  is  almost  the  only  one  that  is. 

"  Even  this  rule  is  cut  into  by  one  exception,  that  verdicts  in  criminal 
proceedings  are  not  only  not  conclusive, but  are  not  even  admissible  evidence, 
in  civil  cases.  For  this  exception  two  reasons  are  given,  the  one  founded  on 
a  mere  technicality,  the  other  on  a  view,  though  a  narrow  and  partial  one, 
of  the  justice  of  the  case.  The  first  is,  that  it  is  res  inter  alios  acta  :  the 
parties  in  the  civil  cause  cannot,  it  is  said,  have  been  also  the  parties  in 
the  previous  criminal  one,  the  plaintiff  in  a  criminal  proceeding  being  the 
king.  It  is  obvious,  however,  that  the  king's  being  plaintiff  is  in  this  case  a 
mere  [40]  fiction.  Although  the  party  in  whose  favour  the  previous  verdict 
is  offered  in  evidence  was  not  called  the  plaintiff  in  the  former  proceeding, 
there  is  nothing  whatever  to  hinder  him  from  having  been  the  prosecutor 
who  is  substantially  the  plaintiff.  Now  if  he  was  the  prosecutor  and  his 
adversary  the  defendant,  it  is  evident  that  iho  cause  is  between  the  same 
partres,  that  it  is  not,  in  reality,  res  inter  alias  acta,  and  that  if  it  be  treated 
as  such,  justice  is  sacrificed,  as  ife  so  often  is,  to  a  fiction  of  law.  The 
other  reason  is  'that  the  party  in  the  civil  suit,  in  whose  behalf  the  evi- 
dence is  supposed  to  be  offered,  might  have  been  a  witness  on  the  prose- 
cution'. This  is  true.  He  might  have  been  a  witness,  and  the  previous 
verdict  might  have  been  obtained  by  his  evidence.  But  it  might  be,  that 
the  contrary  was  the  case.  Whether  he  was  a  witness  or  not  is  capable 
of  being  ascertained  If  he  was  not  a  witness,  why  adhere  to  a  rule 
which  cannot  have  the  shadow  of  a  ground  but  upon  the  supposition  that 
he  was  ?  But  suppose  oven  (hat  he  was  a  witness,  and  that  the  verdict 
which  be  now  seeks  to  make  use  of,  was  obtained  from  the  jury  by 
means  of  his  own  testimony.  This  will  often  be  a  very  good  reason 
for  distrust  but  it  never  can  be  a  sufficient  reason  for  exclusion,  Under  a 
system  of  law,  indeed,  which  does  not  suffer  a  party  to  give  evidence 
directly  in  bis  own  behalf,  it  is  consistent  enough  to  prevent  him  from 
doicg  the  same  thing  in  a  roundabout  way.  A  proposition,  however, 
which  will  be  maintained  in  the  sequel  of  this  work,  is,  that  in  no  case 
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ought  the  plaintiff  fco  be  excluded  from  testifying  in  what  lawyers  indeed 
would  call  on  his  own  behalf,  but  which,  by  the  aid  of  counter-interrogation, 
is  really,  if  his  cause  is  bad,  much  more  his  adversary's  behalf  than  his 
own.  Should  this  opinion  be  found  to  rest  on  sufficient!  grounds,  the 
reason  just  referred  to  for  not  admitting  the  former  verdict  as  evidence 
will  appear  to  be,  on  the  contrary,  a  strong  rea?on  for  admitting  it. 

"  Thus  much  may  suffice  as  to  the  first  rule  relating  to  this  subject 
in  English  law,  a  rule  which  has  been  seen  to  be  as  reasonable  as  the 
above  mentioned  exception  to  ifc  is  unreasonable.  We  shall  find  few 
instances  in  the  succeeding  rules  of  an  approach  even  thus  near  to  the 
confines  of  common  sense. 

[41]  "  For,  first,  a  judgment  is  not  evidence,  even  between  the  same 
parties,  "  of  any  matter  which  came  collaterally  in  question  nor  of  any 
matter  incidentally  cognizable,  nor  of  any  matter  to  be  inferred  by 
arguments  from  the  judgment."  By  the  words  not  evidence  lawyers 
sometimes  mean  one  thing,  sometimes  another:  here,  however,  nob 
admissible  in  evidence  is  what  is  meant.  That  it  ought  not  to  be  con- 
clusive as  to  any  fact,  but  such  as  the  judgment,  if  conformable  to  law, 
necessarily  supposes  to  have  been  proved,  is  no  more  than  we  have  seen 
in  a  former  chapter  :  that,  however,  because  it  ought  not  to  be  made 
conclusive,  it  ough'  not  to  be  admissible,  is  an  inference  which  none 
but  a  lawyer  would  ever  think  of  drawing.  A  common  man's  actions  are 
received  every  day  as  circumstantial  evidence  of  the  motive  by  which 
he  was  actuated  :  why  not  those  of  a  Judge? 

"  The  next  rule  is  that  a  verdict  or  judgment  on  a  former  occasion  is 
not  evidence  against  any  one  who  was  a  stranger  fco  the  former 
proceeding  ;  that  is,  who  was  not  a  party  nor  stood  in  any  such  relation 
to  a  party  as  will  induce  lawyers  to  say  tha1;  he  was  privy  to  the  verdict. 
The  reason  why  a  judgment  under  these  circumstances  is  not  evidence, 
is  that  is  res  inter  alias  acta.  But  we  have  ?ecn  already  that  its  being 
res  inter  alios  acta  though  a  sufficient  action  for  receiving  it  with 
suspicion  is  no  reason  for  excluding  it. 

"  The  more  special  reason,  by  which,  in  the  case  now  under  consi- 
deration this  general  one  is  corroborafed,  is  that  the  party  had  no  oppor- 
tunity to  examine  witnesses  or  to  defend  himself,  or  to  appeal  against  the 
judgment.  This  being  undeniable,  it  would  be  improper,  no  doubt,  to 
tnke  the  judgment  for  conclusive.  On  this  ground  what  is  the  dictate  of 
unsophisticated  common  sense  ?  A  very  obvious  one.  As  the  pirty 
has  not  bad  an  opportunity  to  examine  witnesses,  to  defend  himself,  or 
to  appeal  against  the  judgment,  at  a  former  period,  let  him  have  an 
opportunity  of  doing  all  these  things  now  :  let  him  have  leave  to  impeach 
tho  validity  of  the  grounds  on  which  the  former  judgment  was  given, 
and  to  show  by  comment  on  the  evH-snco  or  by  adducing  fresh  evidence, 
that  it  [42]  was  an  improper  one  ;  but  do  not  shut  out  perhaps  the  only 
evidence  which  is  now  to  be  had  against  him,  merely  because  it  would 
be  unjust  on  the  ground  of  that;  evidence  to  condemn  him  without  a 
hearing.  In  the  nature  of  a  judgment  is  there  anything  which  renders  a 
jury  less  capable  of  appreciating  that  kind  of  evidence  than  any  other 
kind  at  its  just  value  ?  But.  it  is  useless  to  argue  against  one  particular 
case  of  the  barbarous  policy  which  excludes  all  evidence  that  seems  in 
any  decree  exnosel  to  ha  untrustworthy.  Tie  proofs  which  will  he  here- 
after adduced  of  tho  absurdity  of  the  principle,  are  proofs  of  its  absurdity 
in  this  cw-ro  as  in  every  ovher. 

"  Another  curious  rule  is  that  1,3  a  julgment   is  not  evidence  against 
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a  stranger  the  contrary  judgrns^bt  shall  not  be  evidence  for  him.  If  the 
rule  itself  is  a. curious  one  the  reason  given  for  it  is  still  more  so:  — 
1  Nobody  can  take  benefit  by  a  verdict  who  bad  not  been  prejudiced  by 
it,  had  it  gone  contrary*  :  a  maxim  which  one  would  suppose  to  have 
found  its  way  from  the  gaming  table  to  the  Bench.  If  a  party  be  benefited 
by  one  throw  of  the  dice,  he  will,  if  the  rules  of  fair  play  are  observed,  be 
prejudiced  by  another  :  but  that  the  consequence  should  hold  when  applied 
to  justice  is  not  equally  clear.  This  rule  of  mutuality  is  destitute  of  even 
that  semblance  of  reason  which  there  is  for  the  rule  concerning  res  inter 
alias  acta.  There  is  reason  for  saying  that  a  man  shall  not  lose  his 
cause  in  consequence  of  the  verdict  given  in  a  former  proceeding  to  which 
he  was  not  a  party  ;  but  there  is  no  reason  whatever  for  saying  that  he 
shall  not  lose  his  case  in  consequence  of  the  verdict  in  a  proceeding  to 
which  he  was  a  party,  merely  because  his  adversary  was  not.  It  is  right 
enough  that  a  verdiet  obtained  by  A  against  B  should  not  bar  the  claim 
of  a  third  party  C ;  but  that  it  should  not  be  evidence  in  favour  of  C 
against  B  seems  the  very  height  of  absurdity.  The  only  fragment  of  a 
reason  whieh  we  can  find  in  the  books,  having  the  least  pretension  to 
rationality,  is  this,  that  C,  the  party  who  gives  the  verdict  in  evidence, 
may  have  been  one  of  the  witnesses  by  means  of  whose  testimony  it 
was  obtained.  The  inoonclusiveness  of  this  reason  we  have  already 
seen. 

[43]  "  The  rnle  that  a  judgment  inter  alias  is  not  evidence,  which 
like  all  other  rules  of  law  is  the  perfection  of  reason,  is  in  a  variety  of 
instances  set  aside  by  as  many  nominal  exceptions,  but  real  violations,  all 
of  which  are  aho  the  perfection  of  reason.  To  the  praise  of  common 
sense,  at  least,  they  might  justly  lay  claim,  if  they  did  no  more,  in  each 
instance,  than  abrogate  the  exclusionary  rule.  But  if  the  rule  be  bad  in 
one  way,  the  exceptions,  as  usual,  are  bad  in  the  contrary  way." 

I  have  quoted  this  passage  at  such  length  not  only  out  of  reverence 
for  Bentham,  whose  views  must  always  be  considered  with  respect  by 
tribunals  wherever  the  British  rule  prevails,  but  also  because  the  reasons 
stated  in  those  passages  answer  the  question  here. 

As  to  the  first  question,  of  course,  as  I  have  already  indicated,  there 
being  no  English  common  law  of  evidence  antecedent  to  the  Evidence 
Act,  the  only  manner  in  which  these  judgments  of  1874  could  be  excluded 
would  be  by  leason  of  that  Act  itself.  In  s.  3  of  that  statute  a  definition 
is  given  as  to  what  are  relevant  facts  and  what  are  not,  and  in  s.  5  of  that 
enactment  it  is  laid  down  that  "  evidence  may  be  given  in  any  suit  or 
proceeding  of  the  existence  or  non-existence  of  every  fact  in  issue  and  of 
such  other  facts  as  are  hereinafter  declared  to  be  relevant,  and  of  no 
others."  So  that  this  last  section  renders  exclusive  everything  which  is 
not  covered  by  the  purview  of  some  other  section  which  follows  in  the 
statute.  Here  the  case  rests  not  upon  applying  any  principle  which  is  to 
be  found  in  the  English  common  law  of  evidence,'  but  upon  knowing  whe- 
ther this  statute  in  s.  5  ever  contemplated  the  alteration  of  the  law  as  it 
stood  at  the  time  when  the  statute  was  passed.  For  the  reasons  stated 
by  Mr.  Justice  Mitter  in  his  dissentient  judgment  in  the  Full  Bench  case 
of  Gujju  Lai  v.  Fatteh  Lall  (l),  I  hold  that  the  law  of  the  land  before  the 
passing  of  the  statute  (I  of  1872),  was  that  a  judgment  such  as  that  of 
Mr.  Justice  Turner  and  my  brother  Brodhurat  of  1874  would  be  admitted 
in  evidence.  I  do  not  wish  to  add  anything  to  those  reasons,  because 
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[44]  I  adopt  them  fully.  This  indeed  J^the  conclusion  at  which,  I 
understand,  the  learned  Chief  Justice  and  my  brothers  Straight  and  Tyrrell 
have  also  arrived. 

My  difficulty  here  lies  principally  with  reference  to  the  second  point 
in  the  case  ;  whether  the  judgment  of  the  31st  March  1884,  delivered  by 
Pandit  Sundar  Lai,  the  Deputy  Magistrate  of  Gorakphur,  is  admissible  in 
evidence  or  not  under  any  one  of  the  sections,  of  this  Code  of  evidence. 
Upon  this  second  point  I  have  some  difficulty  because  I  understand  that 
the  Bench  is  not  agreed  as  to  the  point  involved  as  to  its  admissibility. 
I  have  already  repudiated  in  this  judgment  the  opinion  that  the  English 
law  of  evidence  is  applicable  to  this  case.  I  have  now  to  consider  whether 
the  law  which  has  now  placed  the  matter  upon  a  solid  basis  of  legislative 
enactment.  (Act  I  of  1872)  makes  any  provision  to  render  that  judgment 
admissible.  I  have  already  eaid  that  it  would  not  be  admissible  because 
of  s.  5,  unless  some  provision  of  that  Act  itself  renders  it  admissible. 

In  dealing  with  judgments  we  have  to  consider  certain  specific  provi- 
sions of  the  Act.  They  begin  with  s.  40  of  the  enactment.  That  section 
simply  renders  admissible  judgments  which  operate  as  pleas  in  bar  of  the 
action  "of  the  kind  known  as  pi  as  or  res  judicata  or  otherwise  under  some 
other  rule  of  law.  That  section  has  nothing  to  do  with  questions  of  evi- 
dence beyond  the  admissibility  of  the  judgments,  because  a  plea  of  res 
judicata  is  not  plea  as  a  matter  of  evidence,  but  only  a  plea  barring  the 
action  as  a  matter  of  procedure  as  distinguished  from  the  rules  of  evi- 
dence. In  other  word?,  I  have  before  now  in  the  case  of  Sita  Ram  v. 
Amir  Begam  (1),  stated  my  view  for  thinking  that  it  is  not  an  estoppel  in 
matters  of  evidence,  but  a  plea  barring  the  action. 

The  next  section  is  s.  41,  which  relates  to  judgments  in  rem,  and 
that  section  is  not  applicable  to  the  present  case. 

The  third  section  is  42,  which  relates  to  the  relevancy  of  judgments 
relating  to  matters  of  public  nature  relevant  to  the  inquiry,  [45]  and  the 
only  other  section  occurring  in  that  sub-division  of  the  Act  is  43,  which 
says — 

"  Judgments,  orders  or  decrees  other  than  those  mentioned  in  sa.  40, 
41  and  42  are  irrelevant  unless  the  existence  of  such  judgment,  order  or 
decree,  is  a  fact  in  issue,  or  is  relevant  under  eomo  other  provision  of  this 
Act." 

I  have  then  to  consider  whether  the  judgment  of  the  criminal  Court 
of  the  31st  March,  1884,  to  which  thu  reference  relates,  is  relevant  under 
such  other  part  of  the  statute.  It  seems  to  me  that,  from  what  I  have 
already  said,  there  is  no  reason  to  exclude  this  judgment  ;  because  s.  8  of 
the  Evidence  Act  lays  down,  "  any  fact  is  relevant  which  shows  or  con- 
stitutes a  motive  or  preparation  for  any  fact  in  issue  or  relevant  fact." 

Now  here  this  judgment  of  the  criminal  Court  shows  one  most 
important  point  which,  whether  the  technical  law  describes  it  as  a  fact 
in  issue  or  not,  is  whether  or  not  the  present  defendant  Dalip  Narain 
Singh  is  or  is  not  Radha  Kishen  whose  name  appears  in  the  second 
pedigree,  What  I  have  got  to  deal  with  is  whether  upon  the  date  of  the 
trial  which  terminated  in  the  judgment  of  the  31st  .March,  1884,  there 
was  or  was  not  such  a  person  as  Radha  Kishen  existing  and  alive.  To 
my  mind  it  is  perfectly  relevant  to  know  whether  that  was  a  fact  or  not. 
That  a  person  should  be  prosecuted  for  having  committed  an  assault  and 
be  so  treated,  surely  it  would  be  a  fact  of  some  consequence  whether  he 
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was  alive  or  not.  A  finding  one  way  or  the  other  would  be  a  relevant  fact 
as  to  knowing  whether  this  person  was  capable  of  committing  the  assault. 
I  am  perfectly  aware  that  the  proof  of  identity  is  wanting,  but  I  also  feel 
sure  that  if  the  Evidence  Act  in  the  sections  of  its  second  chapter  which 
deal  with  questions  of  relevancy  of  facts  be  searched,  this  judgment  will 
be  relevant  under  some  section  or  another.  It  is  a  relevant  fact  that  at 
the  date  this  prosecution  was  commenced  either  Eadha  Kishen  who  is 
supposed  to  be  Dalip  Narain  Singh  was  or  was  not  alive.  It  is  unneces- 
sary for  me  to  go  further  into  this  matter.  At  any  rate,  under  s.  8  of  the 
Evidence,  Act,  it  is  shown  that  the  fact  of  prosecution  having  been  com- 
[46]  menced  by  the  present  plaintiff  Palakdhari  Singh  against  an  alleged 
person  of  the  name  of  Badba  Kishen  was  a  relevant  fact  as  showing  a 
motive  or  preparation  within  the  meaning  of  s.  8.  I  think  I  may  say  that 
even  if  that  section  did  not  apply,  there  would  be  other  sections  within 
the  scope  of  Chapter  II  to  render  that  judgment  admissible. 

I  regret  very  much  that  I  should  have  had  to  take  up  so  much  of  the 
time  of  my  hon'ble  colleagues  over  the  delivery  of  my  judgment  in  this 
case,  but  at  the  same  time  having  had  the  advantage  of  reading  the 
judgments  prepared  by  my  hon'ble  colleagues,  I  regret  I  have  not  been  in 
a  position  to  say  that  I  concur  in  any  one  of  them.  My  answer  to  both 
the  questions  is  in  the  affirmative,  viz.,  that  the  judgment  of  this  Court, 
dated  7th  December,  1874,  is  admissible  in  evidence ;  also  that  the  judg- 
ment, dated  31st  March,  1884,  delivered  by  Pandit  Sundar  Lai  is  also 
admissible  in  evidence. 
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Before  Mr.  Justice,  Mahmood. 


LACHHO  AND  ANOTHER  (Defendants)  v.  HAR  SAHAI  (Plaintiff).* 
[21st  July,  1887.] 

Evidence — Burden  of  prcof  as  to  wneish:p~Pors  saion  — Suit  for  tjectmevt  — 
A -I  I  of  1872  (Evidence  Act),  a,  110. 

It  is  usually  for  the  plaintiff  who  seeks  ejeolment  to  prove  1m  title.  But 
where  he  proves  himself  to  have  peaceably  enjoyed  posression  for  a  considerable 
time,  the  person  who  has  recently  dispossessed  him  has  to  meet  the  presum- 
ption of  law  that  tbo  plaintiff's  possession  indicates  his  ownership, 

In  a  suit  for  possession  of  immoveable  property  and  other  reliefs,  it  was  proved 
that  the  plaintiff  and  his  predecessors- in- title  bad  been  iu  undisturbed  possession 
for  lhir..y  or  forty  years  previous  to  his  dispossession  by  the  defendant. 
The  defendant  alleged,  but  failed  to  prove,  that  the  plaintiff  hid  paid 
him  rent  as  tenant-at-will  of  the  premises.  The  lower  appellate  Court, 
upon  the  finding  that  the  plaintiff's  possession  was  that  of  a  licensee,  modified 
the  first  Court's  decree,  which  had  allowed  the  claim  in  full. 

[47]  Held,  with  reference  to  s.  110  of  the  Evidence  Act,  that  although  in  the 
first  instance  the  burden  of  proving  his  title  was  on  tbo  plaiuliff,  it  was  shifted 
by  his  proving  long-undisturbed  possession  ;  that  the  defendant's  failure  to  prove 
tbe  alleged  payment  of  rent  went  far  to  prove  that  the  plaintiff's  possession. was 
adverse  ;  and  that  the  Court  bolow,  in  acting  upon  tbo  theory  that  suoh  possession 

•  Second  Appeal,  No.  1803  of  1836,  from  a  decree  of  T.R.  Wyer,  E-q.,  District 
Ju^ge  of  Meerut,  dated  the  8th  July,  1886,  confirming  a  decree  of  Mnulvi  M«u!a  B-iksh, 
MunsH  of  Khurja,  dated  the  3rd  June,  188fi. 
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was  that  of   a  lioansee,  hart  wrongly  set  up  for  the  defendant  a  defence  which  he 
had  not  set  up  for  h;mself. 

[R.,— U.B.R,   (1905),   4th   Qr.,   Evidence  7  ;  Coa.,  U.B.R.  (1397— 191),  Vol.   11,421 
(423).] 

THE  facts  of  this  casa  ara  statai  in  the  judjtmn';  of  the  Court. 

Pandit  Sundar  Lil,  for  the  appellants. 
Mr.  Cr.  T.  Spankie,  for  tho  respondent. 

JUDGMENT. 

MAHMOOD,  J.  — The  facts  necessary  to  elusi  late  tho  quistfon  of.  law 
argued  before  me  in  se^onl  appeal  are  a*  follows  : — T-ie  plaintiff  Har 
Sahai  is  the  son  of  Shank  ir,  who  is  the  SDH  of  Bv'krishei,  and  belongs  to 
the  Brahmvn  caste.  Tne  defend  int  No.  1,  Musamrrut  L\chho,  is  the  daugh- 
ter of  Debi  DAS,  and  she  01  the  23ih  Aoril,  1836,  representing  herself  to 
have  inherited  the  shop  and  the  site  in  dispute  from  her  father  Dobi  Das, 
executed  a  deel  of  sale  in  favour  of  NiMiu  Mai,  the  defendant  No.  2. 
These  facts  are  admitted. 

The  plaintiff  came  into  0  >ui*u  upon  tha  allag  ition  that  his  grandfather 
Balkrishen,  had  acquired  the  shop  originally,  th.it  upon  bis  death  the  pro- 
perty devolved  upon  Shankar,  and  upon  the  latter's  death  he,  tho  plaintftf, 
inherited  it.  The  period  of  their  continuous,  undisturbed  and  peaceful 
possession  is  stated  to  be  half  a  century.  I !;  is  further  alleged  that  in 
consequence  of  a  heavy  fall  of  rain  tho  shop  fell  down,  and  the  plaintiff 
in  exercise  of  his  proprietary  right  began  to  rebuild,  but  was  obstructed  by 
the  defendants  on  the  2ad  May,  1886,  when  they  entered  into  wrongful 
possession  and  began  to  build  in  spite  of  obstruction  to  su^h  trespass  by 
the  plaintiff.  The  relief  sought  was  recovery  of  possession  and  some 
minor  reliefs  as  to  removal  of  cerfc'ain  materials,  and  recovery  of  price  of 
some  materials  which  the  defendants  had  wrongfully  appropriated. 

The  suit  was  resisted  on  the  allegation  that  the  plaintiff  and  his 
ancestors  had  no  title,  that  their  possession  was  as  mere  tenants-at- 
will,  that  the  rent  they  paid  consisted  of  a  quarter  sear  of  milk 
[48]  every  morning,  that  this  was  subsequently  commuted  to  payment  of 
rent  at  8  annas  per  mensem,  and  that  the  shop  having  been  demolished, 
the  plaintiff  could  not  maintain  the  action. 

The  first  Court  held  that  considering  the  long  and  continuous  posses- 
sion of  Har  Sabai  extending  over  forty  years  and  other  circumstances,  he 
had  proved  his  title,  that  the  defendants  had  not  succeeded  in  proving  any 
title,  and  that  their  acsion  was  pure  trespass,  and  furnished  the  cause  of 
action  for  the  plaintiff's  suit.  Upon  these  grounds  that  Court  decreed 
the  claim  for  land,  and  declared  the  sale- deed  of  the  28th  April,  1886, 
void  against  the  plaintiff,  but  dismissed  the  portion  of  the  claim  for  the 
value  of  the  materials. 

On  appeal,  the  learned  Judge  in  a  judgment  which  in  some  material 
matters  differs  from  the  conclusion  of  tha  first  Courb,  had  upheld  the 
decree. 

This  circumstance  has  given  rise  to  this  9econd  appeal,  because  while 
on  the  one  hand,  Mr.  Sundar  Lai  on  behalf  of  the  appellants  pleads  that 
upon  the  finding  of  the  lower  appellate  Court  this  suit  should  have  been 
dismissed,  Mr.  Spankie  on  behalf  of  the  respondent  in  supporting  bis 
objections  under  s.  5G1,  contends  that  the  lower  appellate  Court  was  not 
justified  in  holding  that  the  plaintiff's  possession  was  not  that  of  a  full 
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1887       owner.     What  the  lower  appellate   Court  has  found  is,  that  the  defend- 

JULY  21,    ants  had  totally  failed  to  prove  their  allegation  as  to  payment  of  rent,  in 

the  shape  of  a  quarter  seer  of  milk  or  8  annas  per  month,  and  that  appa- 

APPEL-     rently   Debi  Das  bad  allowed  the  plaintiff,  his  parohit,  to  occupy,  without 

LATE       payment   of  rent,  but  as  a  matter  of   favour,  and  on  those  grounds  that 

CIVIL.      Court   has   dismissed   the  appeal   with  costs,  without  specifying  in  the 

decree  the  exact  modifications  which  its  conclusions  necessitated,  as  con- 

12  A.  16=    templated  by  cl.  (d)  of  s.  574  of  the  Civil  Procedure  Code.    It  is,  however, 

8  A.W.N.     obvious  that  whilst  the  first  Court  decreed  the  claim,  the  Judge  has  in  effect 

(1888)  43.    modified  that  decree  by  holding  that  the  plaintiff's  possession  was  that  of 

a  licensee  from  Debi  Das,  and  that  such  license  was  limited  to  the  plaintiff's 

life-time.    It  appears  to  me  that  the  judgment  of  the  lower  appellate  Court 

is  unsatisfactory,  because  [49]  practically    it  is  not  a  judgment  upon  the 

merits,    and  it  is  silent  upon  seme  of  the  most  vital  questions  involved  in 

the  case.     In  the  first  place,  it  was  necessary  to  consider  whether  in  an 

action  of  this  character  the  burden  of  proof  regarding  title  to  the  property 

in  suit  lay  upon  the  plaintiff  or  the  defendants.  The  learned  Judge  has 

found,  concurring  with  the  first  Court,  that  the  plaintiff  and  his  predeces- 

sors-in-title  had  been  in  continuous  possession  for  forty  years   without 

payment  of  rent,  and  upon  this  finding  Mr.  Spankie  relies  in  support  of 

his  objections  under  s.  561  of  the   Civil  Procedure  Coda,  and  argues  that 

the  interference  by  the  lower  appellate  Court  with  the  judgment  of  the 

Court  of  first  instance  was  erroneous  because  long  possession  without 

payment  of  rent   must  be   presumed   to   be    proprietary    and    adverse. 

Mr.  Sundar  Lai  contends  that  the  Judgehaving  found  that  it  was  as  a  favour 

that  Debi  Das  allowed  the  plaintiff  to  liva  in  the  house,  and  his  possession 

therefore  was  that  of  a  licensee,  the  defendants'  appeal  should  be  decreed. 

In  either  view  I  am  unable  to  dispose  of  the  case  finally. 

The  first  point  is  whether  the  plaintiff  was  the  owner  of  the  proper- 
ty in  suit  or  the  defendant  Lachho  or  her  father  Dabi  Das  under  whom 
she  claims,  and  which  title  she  conveyed  to  the  other  defendant,  Nathu 
Mai.  The  question  of  onus  in  such  cases  is  regulated  by  the  principle 
formulated  in  s.  110  of  the  Evidence  Act,  I  of  1872,  a  principle  which 
only  gives  effect  to  a  well-known  principle  of  law  common  to  all  systems 
of  jurisprudence,  that  possession  is,  prima  facie  evidence  of  title, 
conceded  by  Mr.  Sundar  Lai  that  if  in  this  case  the  plaintiff  had  been  at 
that  date  of  suit  in  possession  of  the  shop  in  dispute,  and  had  been  sued 
by  the  present  defendants,  these  latter  appearing  as  plaintiffs  to  the 
action,  the  onus  would  have  been  on  the  present  defendants,  namely, 
Laohho  and  Nathu  Mai ;  but  the  learned  pleader  contends  that  because 
the  position  of  parties  is  reversed,  and  the  plaintiff  seeks  to  oust  the  de- 
fendants, the  onus  is  on  him,  and  the  possession  of  forty  years  anterior 
to  his  alleged  dispossession  on  the  2nd  May,  1886,  shifts  the  burden 
of  proof  upon  the  plaintiff,  and  renders  ic  necessary  for  him  to  prove 
his  title.  In  support  of  this  contention  he  relies  on  the  following  [50] 
cases:— Dadabhai  Narsidas  v.  The  Sub- Collector  of  Broach  (I),  Debi 
Churn  Boido  v.  Issur  Chunder  Manjee  (2),  Ertaza  Hossein  v.  Bany 
Mistry  (3),  which  cases  I  need  not  reconsider  in  detail.  Their  general 
effect  is  that  in  a  suit  for  possession  the  mere  circumstance  that  the 
plaintiff  succeeds  in  proving  that  he  had  been  in  possession  at  some  time 
within  twelve  years  previous  to  the  suit  is  not  sufficient  to  throw  the 
onus  on  the  defendant,  and  in  such  action  the  plaintiff  must  succeed  by 


(1)7B.H.C.B,  82, 


(2)  9  0,  39, 
780 


(3)  9  C,  130. 


YI] 


LACHHO  V.   HAR  SAHAI 


12  All.  51 


force  of  his  title,  unless  the  suit  is  possessory,  as  contemplated  by  s.  9  of 
the  Specific  Belief  Act  (1  of  1877).  Mr.  Spankie  relies  upon  the  well- 
known  case  of  Asher  v.  Whitlock  (1)  for  the  proposition,  to  use  the  words 
of  Cockburn,  C.  J.,  "that  it  is  clearly  established  that  possession  is  good 
against  all  the  world  except  the  person  who  can  show  good  title  ;"  and 
upon  the  following  Indian  cases,  Kawa  Manji  v.Khowaz  Nussio  (2)  ; 
Mohabeer  Pershad  Singh  v.  Mohabeer  Singh  (3).  The  effect  of  these 
Indian  cases  broadly  stated  is  that  when  there  is  wrongful  ouster 
of  the  person  in  possession,  the  person  who  comes  into  Court  to 
oust  such  tortfeasor  need  not  prove  more  than  his  possession  of  the 
lands  in  dispute,  and  that  he  had  been  ousted  by  the  defendant,  and 
that  the  plaintiff's  prior  possession  was  prima  facie  evidence  of  his  title. 
It  seems  to  me  that  the  question  as  to  the  burden  of  proof  belongs  to  that 
department  of  procedure  which  relates  only  to  ascertainment  of  facts,  and 
being  such  a  doctrine  it  is  not  affected  by  array  of  parties  or  accidents 
which  necessitate  that  A  should  sue  B  or  B  should  sue  A,  but  by  facts 
which  in  themselves  furnish  evidence  of  title  or  of  other  facts.  Among 
other  facts  is  the  fact  of  possession  as  used  in  s.  110  of  the  Evidence  Act. 
It  seems  to  me  that  usually  it  is  for  the  plaintiff  who  seeks  ejectment  to 
prove  his  title.  But  I  also  hold  that  when  possession  for  thirty  or  forty 
years  is  proved  to  have  been  peaceably  enjoyed,  the  person  who  has 
recently  dispossessed  such  plaintiff  has  to  meet  the  presumption  of  law, 
that  the  plaintiff's  long  possession  indicates  his  ownership  of  the 
property.  In  this  view  of  the  matter  it  was  [51]  for  the  defendant 
Lachho  to  have  proved  that  Debi  ever  owned  the  property  in  suit,  that 
it  descended  to  her  by  inheritance,  that  it  was  ever  let  to  the  plaintiff, 
or  that  the  latter  ever  recognised  her  rights.  The  Courts  below  have 
found  that  she  has  failed  to  prove  the  receipt  of  any  rent  from  the 
plaintiff,  and  this  would  go  far  to  show  that  the  plaintiff's  possession 
of  thirty  or  forty  years'  standing  was  adverse.  But  the  learned  Judge 
(upon  what  evidence  it  is  not  clear)  has  arrived  at  the  conclusion  that 
the  plaintiff  was  only  a  licensee  of  Debi  Das.  There  was  no  such 
allegation,  either  by  Mussammat  Lachho  or  her  vendee  Nathu  Mai,  or  by 
the  plaintiff,  and  this  being  so,  Mr.  Spankie  on  behalf  of  the  respondent 
rightly  complains  that  the  Judge  has  set  up  a  case  for  the  defendants 
which  they  themselves  never  set  up. 

Under  these  circumstacces  I  cannot  regard  the  case  as  properly 
disposed  of,  and  I  therefore  decree  the  appeal  of  the  lower  appellate  Court 
and  remand  the  case  to  that  Court  for  disposal  on  the  merits  under  s.  562 
of  the  Civil  Procedure  Code,  with  reference  to  the  observations  made  above. 
Costs  to  abide  the  result. 

Cause  remanded. 
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1889  12  A   51    P.C,)  =  16  I.  A.  186  =  5  Sar.  P.C.J.  448 

JULY20.  PEIVY  COUNCIL. 

PmvY  PRESENT  : 

COUNCIL.  LORD  WATSON,  SIR  B.  PEACOCK  AND  SIR  R.  COUGH. 

IfcYTsi  [On  aPPeal  from  Me  High  Court  for  the  North-Western  Provinces.] 

iP.O.)  =  SUNDAR  (Plaintiff)  v.  PABBATI  (Defendant.) 

16  I.A.  186=  [30th  May  and  20fch  July  1889.] 
5  Sar,  P.C.J.  Possessory  title  —  Possessicn  of  and  imtitiw  between  co  widows  of  estate  left  by 


448.  deceased  husland  —  Attempted  adoption  o)  sixer's  son  by  a  Brahman. 

Possession  c[  the  estate  left  by  their  deceased  hnsband  was  taken  by  two 
widows  of  a  deceased  Hindu,  who,  being  childless,  had  before  his  death  adopted 
a  son,  to  whom,  also,  by  will,  he  bequeathed  his  estate.  The  adopted  sou  died 
Eoon  after  the  testator. 

Held,  that  the  widows  had  a  possessory  title  or  interest  in  the  estate,  notwith- 
standing that  a  preferable  title  might  exist  in  others  through  the  deceased  legatee  ; 
also,  that  the  estate,  being  jointly  held  by  them,  was  partible,  and  that  either 
widow  might  maintain  a  suit  for  partition. 

The  child  whom  the  testator  had  purported  to  adopt  was  his  sister's  son.  If 
it  had  been  necessary  to  determine  the  point,  their  Lordships  would,  probably, 
have  [52]  bad  little  difficulty  in  accepting  the  opinion  of  the  High  Court  that 
a  Brabman  cancot  lawfully  adopt  bis  sister's  son, 

[P.,  33  A  443  (4481  =  8  A.L  J.  220  =  9  led.  Gas.  498  ;  Appl  ,  24  A.  157  (159)  ;  23  M. 
604  (509)  ;  13  C.W.N,  611  =  9  C.L.J  421  ;  R.,  14  A.  53  (56,  ;  17  A.  294  (P.B.)  ; 
18  A.  334  (335)  ;  29  A.  52  (60)  =  3  A.L.J.  775  =  A.W.N.  (1906)  204  ;  16  B.  29  (38) 
31  B,  560  (564)  =  9  Bom.  L.R.  1049;  33  C.  1079(1089);  23  M.179  (182)  ;  26  M.  514 
(517);  10  led.  Gas.  469(4701  =  13  C.LJ.  649  ;  90.C.  161  (162);  78  P.B.  1902  =  137 
P.L.R.  1902;  Expl.,8  C.W.N.  658  (663);  D.,29  A.  52  (55)  =  3  A  L,J.  775  =  A.W.N. 
(1906),  264;  31  C,  79  (82).] 

[N.B.  See  8  A.  1,  whereon  this  appeal  has  arisen.] 

APPEAL  from  two  decrees  (12th  June,  1885)  of  the  High  Court  (l) 
reversing  a  decree  (27th  February,  1884)  of  the  Subordinate  Judge  of 
Saharanpur,  and  dismissing  the  appellant's  suit. 

The  principal  matter  now  disputed  was  as  to  the  right  to  possession 
and  partition,  between  the  plaintiff  and  defendant,  of  two  widows  of 
Baldeo  Sahai,  a  Bohra  Brahman  properietor  of  Muzaffarnagar,  in  the 
Saharanpur  District.  Baldeo,  having  no  child  by  either  wife,  adopted,  in 
1875,  his  sister's  son,  Premsukh,  to  whom  he  also  bequeathed  his  estate. 
Baldeo  died  in  1878,  the  widows  taking  the  management  of  bis  property 
and  maintaining  the  minor  adopted  son,  who  died  in  the  following 
year  1879. 

The  widows'  names  were  entered  as  joint  proprietors  of  the  village 
lands  which  had  been  Baldeo'p,  by  orders  of  the  revenue  authorities  of 
3rd,  5th  and  21st  April,  1880. 

'On  15tb  May,  1883,  Sundar,  the  junior  widow,  sued  the  elder,  Parbati, 
for  a  decree  for  partition,  and  complete  possession,  of  a  half  share  in 
houses  and  land  in  Muzaffarnagar,  for  half  of  the  income  of  certain  shops 
in  the  town,  for  an  equal  share  of  the  value  of  an  elephant,  and  of  other 
moveable  property.  The  elder  widow  denied  the  plaintiff's  right  to  sepa- 
rate possession,  alleging  that  she  herself,  as  the  elder,  was  entitled  to  be 
manager  of  the  whole  estate,  partition  not  being  allowed. 

The  Subordinate  Judge  fixed  issues  as  to  the  adoption,  and  as  to  the 
will  :  also  as  to  the  rights  of  the  widows.  He  then  found  that  Baldeo 
Sahai,  being  doubtful  as  to  the  sufficiency  of  the  adoption  of  his  nephew 

(1)8  A.  1. 
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Prernsukb,  had  made  him  his  succaasor  by  will.     This  legatee  died  a  minor,       1889 
while  the  widows  were  in   possession,  managing    the  property,    and  their    JULY  20. 

rights  were  not  affected,  whatever  might  be  the  claims  of   third    parties,     »  

through  the  deceased,  in  consequence  of  the   will   in  his   favour.     He  de-      PBIVY 
creed  the  claim,  directing  partition.  COUNCIL. 

Appeals  from  both  parties  were  heard  by  aDivisionBench.fPtfTHliRAM,  12T~Li 
O.J.,  and  BRODHURST.J.)  and  the  judgment  is  reported  [53]  in  I.L.B.,  *p  Q  " 
8  All.  1.  The  plaintiff's  suit  was  dismissed  without  costs :  the  ground  of  lg  ,  I  '  * 
the  decision  baing  that  the  widows  could  not  maintain  a  suit  founded  on  =  a  '  '  1  ' 
their  possessory  right  to  the  property,  not  having  obtained  any  possession  *^.R 
in  their  own  right  as  widows  of  Baldeo  Sahai. 

On  this  appeal. 

Mr.  W.  A.  Raikes,  for  the  appellant,  argued  that  the  widow  who 
claimed,  being  in  possession,  or  joint  possession,  had,  as  a  matter  of  right, 
a  good  title  against  all  persons  except  the  haira  of  Premsukh,  who  had  not 
come  in  to  assert  their  title,  and  who,  for  aught  that  appeared,  might  not 
exist.  She  could  maintain  a  suit  for  possession,  when  wrongly  deprived 
of  it,  and  her  claim  for  separate  possession,  and  for  partition,  as  against 
the  respondent,  was  eqeally  valid.  He  referred  to  Asher  v»  Whitlock  (1), 
Pemraj  Bhavaniram  v.  Narayan  Shiaram  Khisti  (2),  Krishnarav  Yashvant 
v.  Vasudev  Apaji  Ghotikar  (3).  It  was  true  that  in  the  judgment  of  the 
Court  below,  the  plaintiff's  case  was  referred  to  as  false,  but  this  only 
implied  "  legally  non-existent,"  as  the  context  showed  ;  and  the  facts  had 
not  been  misrepresented.  The  contention  was  that  the  widow's  right  had 
a  real  existence,  she  having  established  that  she  had  an  actual  interest, 
and  sufficient  possession  as  against  the  other  widow.  In  the  absence  of 
any  better  title,  proved  against  her,  she  had  a  valid  claim. 

The  respondent  did  not  appear. 

Their  Lordships,  having  reserved  judgment,  it  was  afterwards  deli- 
vered on  20th  July  by  LORD  WATSON. 

JUDGMENT. 

LORD  WATSON. — In  this  case,  the  Subordinate  Judge  of  Saharanpur 
and  the  High  Court  for  the  North-Western  Provinces,  though  arriving  at 
different  results,  did  not  differ  as  to  the  facts,  which  may  be  shortly 
stated. 

The  appellant  is  the  junior  and  the  respondent  the  sonior  widow 
of  Baldeo  Sahai,  a  Hindu  zemindar  who  died  without  issue  [5*]  in 
the  year  1878.  The  daceased  had  formally  adoptel  a  boy  named  Prem- 
sukh, who  was  his  sifter's  son,  and,  possibly  because  he  entertained 
doubts,  as  to  tho  validity  of  the  adoption,  he  made  a  will  on  the  5th  July, 
1875,  by  which,  subject  to  provisions  for  the  maintenance  of  his  mother 
and  of  his  widows,  who  are  the  parties  to  this  suit,  he  bequeathed  his 
whole  estate  of  every  description  to  Premsukb,  "whom  I  have  brought 
up  and  educated  as  my  son  from  his  infancy,  and  have  made  my  heir  and 
successor." 

Prerasukh  survived  the  testator,  and  died  in  minority  and  unmarried 
in  December,  1879.  On  the  deith  of  Baldeo  Sahai  the  two  widows  assum- 
ed the  possession  and  management  of  his  whole  estate,  moveabla  and  im- 
moveable,  for  behoof  of  his  minor  heir,  and  their  names  were  put  upon  the 
register  as  baing  the  mothers  of  Premsukh,  After  the  death  of  Premsukh, 
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as  found   by   the   Subordinate  Judge,  "  they   obtained   possession   of  the 

j        20     zemindari  estates  and  other  immovsable  and  moveable  properties,  and  they 

described  themselves  sometimes  as  the  widows  of  Baldeo  Sahai  and  some- 

PRIVY      times  as  mothers   of   Pramsukh."     It  is  obvious  that,  if  the  adoption  of 

-       ,          Premsukh  was  nob  valid  according  to  the  principles  of  Hindu  Law,  neither 

COUNCIL.  Qj  j.jje  partjeg  j;0  thig  cage  V7ould  have  any  right  of  succession  to  him  ;  and, 

12  A.  81      on  the  assumption    that   he  was    legally    adopted,  it  is  equally  clear  tha*, 

(P.C.)  =      the  estates  having  passed  to   Premsukh   under   his  adoptive  father's  will, 

16  I.I.  188=  they  could  not  on  his  decease   pass   to  the  present  litigants  as  widows  of 

5  Saf.  P.G.J.  Baldeo  Sahai. 

..»  No  question  is  raised  in  this  case  with  respeet  to  the  zemindari  estates, 

which  are  registered  in  the  joint  namas  of  the  widows,  the  respondent,  as 
the  senior,  being  lambardar.  A  dispute  arose  between  them  aa  to  posses- 
sion of  the  family  residence,  gold  and  silver  ornaments,  and  other  articles 
of  value,  which  they  submitted  to  arbitration,  the  rasalt  b3ing  that,  on  the 
15th  July,  1880,  the  arbitrators  issued  an  award,  baing  in  substance  a 
decree  of  partition,  in  virtue  of  which  eaoh  of  the  widows  has  sinca  been 
in  possession  of  her  sapirata  share  of  the  subjests  then  in  controversy. 
In  consequence  of  fresh  disagraamants  this  suit  was  instituted  by  the 
appellant,  in  May,  1883,  for  partition  and  separate  possession  of  house 
property,  [55]  which  does  not  form  part  of  the  zemindari,  and  also  of 
certain  moveable  effects  which  wera  not  included  in  the  arbitration. 

Of  the  issues  framed  by  the  Subordinate  Judge,  the  only  one  which 
it  is  now  necessary  to  consider  is  the  sixth,  which  is  in  these  terms  : — 
"Has  the  plaintiff  a  right  to  have  tha  property  in  dispute  divided  in  equal 
shares  as  she  claims  ?"  The  learned  Judga  answered  that  question  in  the 
affirmative,  and  gave  the  appellant  a  decree  of  partition,  but  his  decision 
was  reversed  on  appeal  by  tha  High  Court  for  the  North- Western  Pro- 
vinces, consisting  of  Petheram,  C.  J.,  and  Brodhurt,  J.,  who  gave  judg- 
ment dismissing  the  suit.  The  carefully  framed  and  articulate  decree  of 
the  Subordinate  Judge  does  not  appear  to  ba  in  any  raspaai  erroneous,  if 
the  appellant  has  a  right  to  insist  upon  partition  being  made. 

The  Subordinate  Judge  purposely  abstained  from  expressing  any 
opinion  either  as  to  the  validity  of  the  adoption  of  his  sister's  son  by 
Baldeo  Sahai,  or  as  to  the  effiaacy  of  his  will  to  c-\rry  the  estates  to 
Premsukh,  if  not  duly  adopted,  who  in  that  case  would  not  be  an  heir  of 
the  testator.  He  considered  it  unnecessary  to  determine  either  point 
until  the  estates  are  claimed  by  a  kinsman  of  Premsukh's  paternal  line, 
or  by  a  raversioner  or  collateral  heir  of  Baldeo  Sahai.  Ha  held  that,  in 
all  questions  inter  se,  both  widows  were  estopped  by  their  own  previous 
acts  and  admissions  from  alleging  the  invalidity  of  Premsukh's  adoption  ; 
and,  on  that  footing,  their  respective  rights  and  interests  being  of  precisely 
the  same  quality,  he  was  of  opinion  that  neither  of  them  was  in  a  position 
to  resist  a  demand  for  partition. 

The  Chief  Justice,  in  whose  judgment  Brodhursfc,  J.,  substantially 
concurred,  was  of  opinion  that  the  adoption  of  his  sister's  son  by  Baldeo 
Sahai,  who  was  admittedly  a  Brahman,  was  altogether  invalid,  the  adop- 
tion of  a  child,  whose  mother  he  could  not  have  lawfully  married,  being 
contrary  to  the  text  of  the  Mimansas,  and  also  to  a  course  of  decisions  in 
the  Indian  Courts.  The  Chief  Justice  then  deals  with  the  present  appel- 
lant's alternative  contention,  (which  was  the  same  with  that  submitted 
here)  to  the  effect  that,  inasmuch  as  the  widows  are  in  possession  of  the 
estate,  they  are  [56]  competent  to  maintain  a  suit  for  the  partition  of  the 
estate  between  themselves."  Ho  refers  to  the  well-known  case  of  Armory 
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v.  Delamirie  (1)  where  ifc  was  ruled  that  6he  finder  of  a  jewel,  though  he      1889 
does  not  acquire  an  absolute   property  or  ownership,  yet  has  such  a  pro-     JULY  20. 
perfcy  as  will  enable  him  to  keep  it  against  all  but  the  rightful  owner,  and 
therefore  to  maintain  trover  ;  and  also  to  the  case  of  Asher  v.  Whitlock  (2)      PRIVY 
in  which  it  was  held  that  a  person  in  possession  of  land  without  other  COUNCIL, 
title  has  a  devisable  interest,  and  that  the  heir  of  his  devisee  can  maintain 
ejectment  against  any  person  who  has  entered  upon  the   land  and  cannot     *2  *•  8* 
connect  himself  with  some  one    having   title  or  possession  prior  to  the     <p-C.)  = 
testator.     The  Chief  Justice  thus  states  the  result  of  these  authorities  : — **  LA.  186  = 
"Possession  is  a  good  title  against  all  the  world  except  the  person  who58ar   P.C.J. 
can  show  a  better  title.     By  reason  of  his  possession  such  person  has  an        448. 
interest  which  can  be  sold  or  devised."     But  he  thus   proceeds  to  distin- 
guish  these  cases    from  the  present.     "In  this  case"  he  says  "  there  is 
nothing  of  the  kind.     Parties  come  and  claim  an  estate  to  which  they  are 
not  entitled.     They  set    up  a  false  claim.     They  have  no  estate  in  law 
which  they  could    divide.     To  do  so   would  be  to   recognise  an   illegal 
transaction,    and  we  would  be  dividing    an   estate  which  has   no   legal 
existence." 

If  it  were  necessary  to  determine  the  point,  their  Lordships  would 
probably  have  little  difficulty  in  accepting  the  opinion  of  the  High  Court 
that  a  Hindu  Brahman  cannot  lawfully  adopt  his  own  sister's  son.  But 
apart  from  that  question,  and  also  from  any  question  touching  the  legal 
effect  of  Baldeo  Sahai's  will,  the  fact  of  joint  possession  by  the  two 
widows  of  the  estates  which  belonged  to  the  testator,  ever  since  the 
death  of  Premsukb  in  1879,  appears  to  them  to  be  sufficient  for  dis- 
posing of  this  suit  in  favour  of  the  appellant.  Their  Lordships  are 
at  a  loss  to  understand,  at  all  events  to  appreciate  the  grounds  upon 
which  the  Chief  Justice  endeavours  to  differentiate  between  the  autho- 
rities which  he  cites,  the  import  of  which  he  correctly  states,  and 
the  position  of  the  parties  to  this  action.  Their  possession  was  law- 
fully attained,  in  the  sense,  that  it  was  not  procured  by  force  or  fraud, 
but  peaceably,  [57]  no  one  interested  opposing.  In  these  circumstances, 
it  does  not  admit  of  doubt  that  they  are  entitled  to  maintain  their  posses- 
sion against  all  comers  except  the  heirs  of  Premsukh  or  of  Baldeo  Sahai, 
one  or  other  of  whom  (it  is  unnecessary  to  say  which)  is  the  only  person 
who  can  plead  a  preferable  title.  Bnt  neither  of  these  possible  claimants 
is  in  the  field,  and  the  widows  have  therefore,  each  of  them,  an  estate  or 
interest  in  respect  of  her  possession,  which  cannot  he  impaired  by  the 
circumstances  that  they  may  have  ascribed  their  possession  to  one  or  more 
other.titles  which  do  not  belong  to  them.  It  is  impossible  to  hold  that  a 
joint  estate  is  not  also  partible  ;  and  their  Lordships  will  therefore  humbly 
advise  Her  Majesty  that  the  judgment  of  the  High  Court  ought  to  be 
reversed,  and  that  of  the  Subordinate  Judge  restored.  The  respondent 
must  pay  the  costs  of  this  appeal. 

Solicitors  for  the  appellant  :  Messrs.  Barrow  and  Rogers. 


(1)  1  Smith's  L.  C.  6th  ed.,  313.  (2)  L.B.  1  Q.B.  1. 
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JULY  6.  APPELLATE  CIVIL. 

APPEL-         Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Tyrrell. 

LATE 

CIVIL.     MUNRO  (Plaintif)  v.  THE  CAWNPORE  MUNICIPAL  BOARD  (Defendant.  * 

[6th  July,  1889.] 
121.  37  = 

9  A  W  N      Bevi'W  of    judgment — Limitation — Act    XV  of  1877  (Limitation    Act.)  s.    5,  sch.  ii, 
'     '    '  No,  173— Act  VII  of  1870  (Court  Fees  Act),  ss.  6,  28,  sch.  i,  Nos.   4.  5— Application 

1  '•  insufficiently    stamptd — Sufficient   cause  tor    admitting  application   after  period 

•prescribed— Presentation  of  application  to  Munsarim  instead  of  Judgs, 

On  the  2£th  January,  1889,  an  application  was  presented  to  the  Munsarim  of 
the  District  Judge's  Cdurt  for  review  of  a  judgment  passed  on  the  19th  Decem- 
ber, 1889.  The  application  was  insufficiently  stamped,  and  the  Munsarim 
endorsed  on  .it  "  stamp  insufficient."  On  this  a  dispute  ensued  between  the 
pleader  for  the  applicant  and  the  Munsarim  as  to  the  sufficiency  of  the  stamp. 
On  the  25th  April,  1889.  the  deficiency  pointed  out  by  the  Munsarim  was  made 
good.  On  the  26th  May  the  Judge  admitted  the  application,  on  the  applicant 
paying  the  court-fee  payable  on  an  application  presented  on  or  after  ninety  days 
from  the  date  of  the  decree. 

[38]  lit  Id  that  s.  6  and  the  first  paragraph  of  s.  28  of  the  Court-fees  Act  (VII 
of  1870;  were  applicable  ;  that  there  was  no  mistake  nr  inadvertence  within  the 
meaning  of  tbe  second  paragraph  of  s  28  ;  that  the  Judge  had  no  power  under 
the  circumstances  to  admit  the  application  as  one  presented  after  ninety  days 
from  the  date  of  the  decree  ;  that  there  was  no  presentation  within  ninety  days 
of  an  application  which  could  have  been  received  ;  that  no  sufficient  cause  had 
been  shown,  within  the  meaning  of  s.  5  of  the  Limitation  Act,  for  not  making 
the  application  within  ninety  days  ;  and  that  the  application  was  consequently 
barred  by  limitation  and  ought  to  have  been  rejected. 

Held  also  that  the  application  should  have  been  presented  to  the  Judge,  and 
not  to  the  Munsarim. 

[P..  28  A.  310  =  3  A.L.J.  338  =  A.W.N.  (1906J,  21.] 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of  the 
Court. 

Mr.  Strachey,  for  the  appellant. 

Munshi  Bam  Prasad,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.J.,  and  TYRRELL,  J. — The  appellant  here,  Mr.  Munro,  had 
obtained  a  decree  in  appeal  from  the  District  Judge  of  Cawnpore  against 
the  Cawnnore  Municipal  Board  on  the  19th  December,  1888.  Now  the 
Municipal  Board,  if  they  were  in  a  position  to  show  that  s.  623  of  the 
Code  of  Civil  Procedure  covered  their  case,  could  have  applied  within  a 
period  of  ninety  days  from  the  date  of  that  decree  for  a  review  of  judgment. 
They  could  also  have  apolied  at  a  period  beyond  ninety  days  for  a  review 
of  judgment,  if  they  made  out  to  the  satisfaction  of  che  Court,  within  the 
meaning  of  s.  5  of  the  Limitation  Act,  that  they  had  sufficient  cause  for 
not  making  the  application  for  review  within  ninety  days  from  the  date 
of  the  decree.  The  Court-fees  Act  provides  that  when'  an  apolication  for 
review  of  a  decree  in  appeal  is  presented  within  ninety  days,  the  court-fee 
which  shall  be  paid  shall  be  half  the  fee  on  the  appeal,  and  that  if  presented 
on  or  after  such  ninety  days,  the  legal  fee  shall  be  the  court-fee  payable  on 
the  memorandum  of  appeal.  What  took  place  here  was  that  on  the  26th 

*  First  Appeal,  No.  62  of  1889,  from  an  order  of  G.J.  Niohclls,  Ea  ,,  District  Judge 
of  Cawnpore,  dated  the  14th  March,  1889. 
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January,  1889,  i.e.,  wibhin  ninety  days,  the  Cawnpore  Municipal  Board  deli-        1889 
vered  to  the  Munsarim  of  the  Judge's  Court  an  application  for  a  review  of     JULY  6. 
the  decree  of  the  19th  December,  1888.  That  application  was  insufficiently 
stamped.  The  Munsarim  very  properly  endorsed  on  the  application  "stamp     APPEL- 
insuffi-[59]  cient."     Oa   that  a  dispute  arose   between  the  Government       LATE 
Pleader  at  Cawnpore  and  the  Munsarim  as  to  whether  or  not  the  stamp  was      CIVIL. 

sufficient.     We  need  only  say  that  as  a  matter  of  fao%  the   Munsarim  was 

right  and  the  Government    Pleader    wrong,  and  that  is  admitted  here.    12  i.  37  = 
Further,  the  application   should  have  been  presented  to   the    Judge  and    9  &.W.N. 
not  to  the   Munsarim.     The  next  thing  that  happened  was  that  on    the    (1889)  197. 
25th  April,  1889,  i.e.,  after  the  expiration  of  more  than  ninety  days  from 
the  date  of  the  dacrea,  the   deficiency  which  the   Munsarim  had   pointed 
out  was  made  good,  and  on  tha  26th  May  the  application  came  before 
the  Judge.     The  Judge  admitted  the  application,  but  only  admitted  it  on 
the  Gawnpore  Municipal  Board  paying  the  court-fee  payble  on  an  applic- 
ation presented  on  or  after  ninety  days  from  the  date  of  the  decree. 

Mr.  Munro  has  appealed  against  that  order  under  s.  629  of  the  Code  of 
Civil  Procedure.  His  learned  Counsel,  Mr.  Strachey,  has  taken  three  excep- 
tions to  the  order,  the  firat,  and  the  only  one  which  we  need  consider  for 
the  disposal  of  the  case,  being  that  the  application  was  admitted  after  the 
period  of  limitation  and  without  sufficient  'cause  for  the  delay  being  shown. 
On  behalf  of  the  Board  it;  has  been  contended  that  the  Judge  exercised  his 
discretion  as  to   sufficiency  of  the  cause  within  the  meaning  of  s.  5  of  the 
Limitation  Act,  and  that  consequently  we  ought  not  to  interfere.     It  was 
also  contended  that  the  application  having  been  delivered  to.  the  Munsarim 
within  the  ninety  days,  the  deficiency  in  stamp  might  be  made  good  with 
the  leave  of  the  Court  at  any  time.     Now,  as  we  have  said,  the  stamp  on 
the  26th  January,    1889,    was  deficient.     S.  6  and  the  firat  paragraph  of 
a.  28  of  the  Court-fees  Act,  1870,  apply.     It  was  imoossible  to  say  that 
there  was  here  mistake  or  inadvertence  within  the  meaning  of  the  second 
paragraph  of  s.  28.     There  was  in  fact  no  presentation  within  ninety  days 
of  an   application   which  could  have  been  received.     The  Judge  had  no 
power,  if  he  had  been  so  disposed,  to  have  treated  the  application  of  the  26th 
January  as  an  application  which  he  could  entertain  by  reason  of  the  court- 
fee  being  made  good  after  ninety  days.     He  had  no  power  under  the  cir- 
cumstances to  admit  the  application  as  an  application  presented  after- 
{60]  ninety  days.     As  a  matter  of  fact  it  was  not  an  application  made 
after  ninety  days,  and  the  Municipal  Board  never  intended  to  represent 
that  they  were  makiug  it  as  an  application  made  after  ninety  days  from 
the  date  of  the  decree.     They  or  some  one  on   their  behalf  filed  at  some 
time  a  vakalatnama  which  on  the  face  of  it  and  without  scrutiny  would 
appear  no  have  been  given  on  the  26th  January,  1889,  to  the  Government 
Pleader  of   Cawnpore   to  ac&  in  this  matter.     We  shall,  however,  refer  to 
that  document  again.     Now,  even  if  this  was  an  application    made    after 
ninety  days,   it  would  be  lime-barred  unless  the  applicants  satisfied  the 
Court  that  they  had  sufficient  cause  for  noi  making  the  application  within 
ninety  days.     What  cause   was  there  ?  None  appeared  except  that  the 
Government  Pleader  at  Cawnpore  chose  to  dispute  with  the  Munsarim, 
who  was  right,  as  to  the  quantum  of  court-fee.     That  in  our  opinion  is  no 
cause  at  all.     Consequently  the  Judge  acted  illegally  in  admitting  this 
application.     It  was  an   application  not  fit  to  be  received  within  ninety 
days  by  reason  of  the  deficiency  of  stamp,  and  it  was  barred  by  limitation 
under  the  circumstances  after  ninety  days.     For  these  reasons  we  must 
allow   this    appeal   with   costs   and   set   aside   the   order   admitting  the 
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application  for  review,  and  restore  the  decree  in  appeal.  We  agree  with  the 
District  Judge  of  Cawnpore  that  the  vakalatnama  to  which  we  have  refer- 
red has  a  most  suspicious  appearance,  and  we  direct  him  to  hold  an  inquiry 
and  to  ascertain  when  in  fact  that  vakalatnama  was  given  and  when  in 
fact  it  was  tiled  in  his  Court.  It  appears  to  us  that  the  date  on  the  stamp 
has  been  altered,  probably  from  4-4-89  to  16-1-89.  However,  that  is  a 
matter  which  the  Judge  must  consider.  He  will  report  to  us  and  forward 
the  evidence  he  takes  on  the  point,  and  we  will  then  consider  what  further 
steps  are  to  be  taken.  Appeal  alloiued. 


12  A.  61  (F.B.)  =  9  A. W.N    (1889)  198. 

[61]  FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight  and 
Mr.  Justice  Mahmood. 


KEDAR  NATH  (Plaintifi)  v.  LALJI  SHAHNI  AND  ANOTHER 
(Defendants)*  (15th  July,  1889.J 

Appeal—  Order   absolute  for  foreclosure — Act   IV  of  1882   (Transfit  of  Property   Act), 
s.  87 — Execution  ol    decree— "  Deer  re"— Civil  Procedure   Coae.  ss.   2,  -211.  sc 
No.  129— Practice—  Appeal  wrongly  presented  as  appeal  from  order— Such  appeal 
not  to  be  converted  into  appeal  from  decree. 

The  order  mentioned  in  8.  87  of  the  Transfer  of  Property  Act  (IV  of  1882)  is 
an  order  in  execution  of  the  substantive  foreclosure  decree,  ard  is  appealable  as 
a  decree  under  s.  944  read  with  p.  2  of  ibe  Civil  Procedure  Code  upon  tbe 
stamp  payable  in  respect  of  such  orders. 

So  held  by  the  Full  Bench,  EDGE,  C.J..  doubting. 

Where  an  appeal  has  been  erroneously  presented  to  the  High  Court  as  a  first 
appeal  from  order,  the  Court  will  not  convert  it  into  a  first  appeal  from  a  decree 
under  s.  244  read  with  s.  2  of  the  Civil  Procedure  Code. 

So  held  by  the  Division  Bench, 

[Diss..  25  C.  133  :  P.,  24  A.  179=22  A.W.N.  3  ;  R,  13  A.  278  <280;  =  11  A. W.N  93;  24 
A.  M2  1544)  =  22  A.W.N.  160  ;  33  C.  867  <875)  =  4  O.L.J.  141  ;  -J5  M.  244  (26l> 
(F.B.;  ;  12  A.W.N  5  ;  10  C,L.J.  91  ;  9  C.P.L.R  5  (7»  ;  12  C.P.L.R.  82  ,85)  ;  13 
C.P.L.R.  177  (178)  ;  16  C.P.L.R.  Ill  ;  6  O.C.  114  (115)  ;  D.,  14  A.  22  i222) .] 

THIS  was  a  reference  to  the  Full  Bench  by  Brodburst  and  Mahmood, 
JJ.  The  order  of  reference  was  as  follows  : — 

"  This  is  an  appeal  arising  out  of  proceedings  taken  under  the  Transfer 
of  Property  Act,  and  the  order  appealed  from  is  one  passed  under  s.  87  of 
that  enactment  making  the  decree  absolute  within  the  meaning  of  that 
section.  In  that  section  tbe  word  used  is  '  order ',  and  this  appeal  has 
been  preferred  as  if  it  was  a  miscellaneous  first  appeal  from  order. 

"  Mr.  Jogindro  Nath,  on  behalf  of  the  respondent,  raises  a  preliminary 
objection  to  the  effect  that  the  appeal  is  really  one  from  a  decree,  and  that 
it  should  have  been  numbered  and  registered  and  dealt  with  as  a  first 
appeal  from  a  decree  in  a  regular  suit,  and  that  the  court-fee  payable 
therein  should  have  been  greater  than  that  paid  upon  this  memorandum 
of  appeal,  which  is  only  Rs.  2.  The  learned  Pandit  for  the  appellant 
states,  and,  so  far  as  we  are  concerned,  rightly,  that  no  similar  appeal  has, 
within  our  knowledge,  been  before  this  Court  before,  and  that  there  is  no 
established  practice  as  to  the  manner  in  which  such  appeals  should  be  dealt 
with.  In  consi-  [62]  deration  of  these  circumstances  and  the  desirability 
of  uniform  practice,  we  direct  that  this  case  be  laid  before  the  learned 

*  First  Appeal,  from  Order  No.  106  of  1887. 
788 


YI] 


KEDAR  NATH   V.  LALJI   SHAHAI 


12  All.  63 


Chief  Justice  with  a  recommendation  that  it  may  be  hdard  by  a  Bench 
consisting  of  the  whole  of  the  Court,  especially  as  the  settlement  of  the 
case  is  not  likely  to  take  up  much  time. 

"  We  may  add  that  it  is  all  the  more  necessary  to  have  this  ques- 
tion settled  by  the  whole  Court,  because  the  learned  Pandit  argues  that 
it  is  only  a  decree  or  order  passed  in  the  execution  of  decree  within  the 
meaning  of  clause  (4)  of  s.  1  of  the  Rules  of  Court  dated  the  llth  June, 
1887,  and  if  this  contention  is  right,  the  case  should  have  been  placed 
before  a  Bench  consisting  of  a  single  Judge." 

Mr.  Eowell,  the  Hon.  Pandit  Ajudhia  Nath  and  Munshi  Ram 
Prasad,  for  the  appellant. 

.  Babu  Jogindro  Nath  Chaudhri,  for  the  respondents. 

JUDGMENT  OF  THE  FULL  BENCH. 

STRAIGHT  and  MAHMOOD,  JJ. — We  are  of  opinion  that  the  order 
mentioned  in  s.  87  of  the  Transfer  of  Property  Act  is  an  order  in  execution 
of  the  substantive  foreclosure  decree,  and  is  appealable  under  s.  244  of 
the  Civil  Procedure  Code. 

The  reference  to  Form  129  of  schedule  iv  of  the  Civil  Procedure 
Code  in  the  last  paragraph  of  s.  87  does  not  militate  with  this  view,  but 
is  consistent  with  the  definition  of  decree  in  s.  2  of  the  Code  of  Civil 
Procedure. 

EDGB,  C.  J. — I  entertain  some  doubts  on  the  question,  but  my 
doubts  are  nob  sufficiently  strong  to  make  it  necessary  in  my  opinion 
that  I  should  dissent  from  the  judgment  of  my  brothers  Straight  and 
Mahmood,  JJ. 

[The  case  went  back  to  the  Division  Banco  for  disposal.  The  parties 
were  represented  as  before.] 

JUDGMENT  OF  THE  DIVISION  BENCH. 

BRODHURST  and  MAHMOOD,  JJ. — For  the  reasons  stated  by  us  in 
our  order  of  the  19th  December,  1887,  this  case  was  referred  to  a 
Full  Bench  for  the  determination  of  the  point  mentioned  therein.  The 
case  was  accordingly  beard  by  a  Bench  consisting  of  the  learned 
Chief  Justice,  our  brother  Straight  and  one  of  ourselves  ;  and  by 
the  judgment  of  the  8th  April,  1888,  it  was  desided  by  the  Full 
[63]  Bench  that  the  nature  of  the  appeal  was  such  as  is  contemplated 
by  s  244  of  the  Civil  Procedure  Code,  that  is  to  say,  that  it  was  an  appeal 
from  a  "decree"  as  defined  in  s.  2  of  the  Code. 

The  effect  of  this  ruling  is  that  this  is  not  a  first  appeal  from  order  of 
the  miscellaneous  kind  contemplated  by  s.  588  of  the  Civil  Procedure  Code, 
and  under  this  view,  this  appeal  was  wrongly  presented  to  this  Court  as 
a  first  appeal  from  order;  it  should  have  been  preferred  as  a  first  appeal 
from  a  decree  within  the  meaning  of  s.  244  of  the  Civil  Procedure  Code, 
read  with  the  definition  of  "decree"  in  s.  2. 

Mr.  Ram  Prasad  for  the  appellant;  has  upon  this  state  of  things  asks 
us  to  convert  this  appeal  into  a  first  appeal  and  to  direct  that  it  be  so 
registered.  But  we  are  of  opinion,  with  reference  to  the  practice  of  this 
Court,  that  this  procedure  would  he  erroneous.  There  ia  no  provision  for 
it  in  the  Code  of  Civil  Procedure  ;  and  H  we  were  to  allow  the  request 
thus  made,  we  should  be  holding  that  in  some  case  where  an  application 
for  revision  has  been  made  under  s.  622  of  the  Civil  Procedure  Code,  such 
application  might  be  converted  into  a  first  appeal  or  into  a  second  appeal 
or  into  a  miscellaneous  appeal,  and  this  practice  would  no  doubt  introduce 
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1889  an  element  of  confusion  in  the  working  of  the   Oourt,  which  we  do  not 

JULY  15.  think  is  justified  by  any  practice  of   the  Court   or    by   any   authority   of 

— —  case-law. 

FOLL  Under  these  circumstances,  we  dismiss  the  appeal,  but  make  no  order 

BENCH,  as  to  costs.     We  may  add  that;  we  leave  it  to  the  appellant  to  take  such 

other  measure  as  may  be  available  to  him  for  filing  a  duly  framed  appeal ; 

12  A.  6i  an(j  we  cannot  at  this  stage  consider  or  decide  how  far  under  the  circum- 

(F.B.)-  stances  of  this  particular  case,  the  appellant,  if  he  prefers  a  proper  appeal, 

9  A.W.N.  •would  be  entitled  to  the  benefit  of  the  indulgence  warranted  by  s.  5  of  the 

(1889)  198.  Limitation  Act  (XV  of  1877).  Appeal  dismissed. 


12  A.  64  =  9  A.W.N.  (1889)  200. 

APPELLATE  CIVIL. 
[64]  Before  Mr.  Justice  Straight  and  Mr.  Justice  Tyrrell. 


CH ATTAR  AND  ANOTHER  (Plaintiffs)  v,  NEWAL  SINGH  (Defendant).* 
[14th  August,  1889.] 

Execution  of  decree — Limitation— Act  XV of  1877  'Limitation  Act),  sch.  ii,  No.  179  (4) 
— Application  "in  accordance  with  law"— Civil  Procedure  Code,  ss.  325  <ji.  341— 
Act  IV  of  1882  (Transfer  of  Property  Act),  s.  99. 

The  expression  "applying  in  accordance  with  law"  in  Aot  XV  of  1877  (Limita- 
tation  Act),  sch.  ii,  No.  179  (4),  means  applying  to  the  Court  to  do  something  in 
execution  which  by  law  that  Court  is  competent  to  do.  It  does  not  mean  apply- 
ing to  the  Court  to  do  something  which,  either  to  the  decree-bolder'd  direct 
knowledge  in  fact,  or  from  his  presumed  knowledge  of  the  law,  he  must  have 
known  the  Court  was  incompetent  to  do. 

Held  therefore  that  an  application  to  have  the  judgment-debtor  arrested  in 
execution  of  decree,  which  was  in  contravention  of  the  terms  of  s.  341  of  the  Civil 
Procedure  Code,  and  an  application  to  bring  mortgaged  property  to  sale,  which 
was  in  contravention  of  s.  99  of  the  Transfer  of  Property  Ac5  (IV  of  18S2),  were 
not  application  "in  accordance  with  law"  within  the  meaning  of  No.  179  (4)  of 
sch.  ii  of  the  Limitation  Aot. 

[F..28A.  387=3  A. L.J.  143  =  A.W.N.  (1906)54;  Appl.,  27  A.  619  =  A.W.N.  (1905) 
132  =  2  A. L.J.  376  R.,  fl  A.L.J.  1151  (1153)  =  A2  Ind.  Gas.  734  ;  l.N.L.R.  61 ; 
125  P.L.E.  (1908)  =  95  P.W.R.  (1908);  D.,  13  C.W.N.  533  =  9  C.L.J.  443;  6 
P.R.  (1895).] 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of  the 
Court. 

Babu  Jogindro  Nath  Chaudhri,  for  the  appellants. 
Mr.  D.  Banerji,  for  the  respondent. , 

JUDGMENT. 

STRAIGHT  and  TYRRELL,  JJ. — This  is  an  appeal  on  the  execution 
side  from  an  order  of  the  Judge  of  Aligarh,  dated  the  llth  February,  1889. 
The  decree-holder  is  appellant  and  the  judgment- debtor  is  respondent. 
The  decree  to  which  the  application  for  execution  relates  is  dated  the  21st 
March,  1884.  It  was  a  decree  in  favour  of  the  decree-holder  as  usufruc- 
tuary mortgagee  for  possession  of  the  mortgaged  property  and  for  recovery 
of  mesne  profits  of  which  he  was  deprived  by  the  wrongful  withholding  of 
the  mortgaged  property  by  the  mortgagee.  The  original  decree-holder  took 
certain  steps  in  execution  in  the  years  1884-85,  and  among  others  caused 
the  judgment-debtor  to  be  arrested.  On  the  23rd  of  August,  1885, 

*  First  Appeal,. No.  33  of  1889,  from  an  oder  of  H.  F.  Evans,  Esq.,  District  Judge- 
of  Aligarh,  dated  .the  lltb  February,  1889. 
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he  transferred  his  interest  in  the  decree  to  the  appellants.     On  the  [65]       1889 
7th  December,  1886,  they  sought  to  bring  to  sale   certain  property  as  the    AUG.  14. 
property  of  the  judgment* debtor,  but  that  application  was  rejected  on  the 
ground  that  the  property  was   unsaleable  under  the  provisions   of  s.  99  of     APPEL- 
the  Transfer  of  Property  Act.     I  ought  to  have  remarked  that  prior  to  this      LATE 
application  these  persons  again  had  applied  for  the  arrest  of  the  judgment-      rjiviL 

debtor  ;   but  it  having   been  found  that  the  grant  of  a  second   warrant  of        ' 

arrest  was   illegal,  he  was   released  on  the   24th  September,  1886.     The    12  A.  6i=» 

learned  Judge  whose  order  is  impeached  held  that   neither  of  the  applica-    9  A.W  N. 

tions  of  the.  21st  August,  1886,  and  the  7th  December,  1886,  were  applica-  (1889)  200. 

tions  "  according  to  law,"  and  the  question   before  us  is  whether  be  was 

right  or  wrong  in  this  view.     Mr.  Chaudhri  for  the   appellants   contends 

that  any  application  for  execution  so  long  as  it,  on  the  face  of  it,  satisfies 

the  requirements  of  s.  235  of  the  Code  of  Civil  Procedure,  is  a  sufficient 

compliance  with  the  conditions  feo  be  found  in  the  fourth  paragraph  of  the 

third  column  relating  to  art.  179  of  the  Limitation  Act.     He  says  it  is 

quite  indifferent  if  the  decree-holder  under  clause  (z)  of  s.   235  asked  for 

assistance  from  the  Court  in  execution,  which  that  Court,  under  the  law, 

had  no  power  to  give.     I  cannot  place  that   very  narrow  and  to  my  mind 

technical  construction  on  the  words  "  applying  in  accordance  with  law"  in 

the  Limitation  Act,  to  whioh  I  have  referred.  The  necessary  consequence 

of  adopting   that  view   would  be  to   hold  that   any   application,  howevere 

absurd,   a   decree-holder  might;   make  to   a   Court,    would  be   sufficient 

to  render  his  application  one  "  in  accordance  with  law."  I  think  the  term 

"  applying  in  accordance  with  law"  must  mean  applying  to  the  Court  to  do 

something  in  execution  which  by  law  that  Court  is  competent  to  do.  I  do 

not  think  that  it  means   applying   to  the   Court   to  do   something    which 

either  to  the  decree-holder's  direct  knowledge  in  fact  or  from  his  presumed 

knowledge  of  the  law  he  must  have  known  the  Court   was  incompetent 

to  do. 

In  the  present  case  it  iq  not  denied  on  behalf  of  the  appellant-  that 
the  judgment-debtor  having  been  once  arrested  in  execution  of  the  decree, 
the  provisions  of  s.  341  of  the  Code  of  Civil  Procedure  specifically  prohibit- 
ed his  arrest  a  second  time.  This  is  a  provision  [66]  which  in  our  opinion 
the  decree- holder  must  be  presumed  as  part  of  the  law  of  the  land  to  have 
known.  The  same  remark  applies  to  the  application  of  the  7th  Decem- 
ber, 1886.  The  decree- holders  were  mortgagees  of  the  property,  which 
had  been  attached  under  that  application  of  the  7th  Dacember,  1886,  and 
they  must  be  presumed  to  have  known  the  prohibition  contained  in  s.  9 
of  the  Transfer  of  Property  Act.  Under  these  circumstances  we  think 
the  learned  Judge  was  right,  and  the  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 
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CRIMINAL  REVISIONAL. 
Before  Mr.  Justice  Straight. 


RBVI- 

SIONAL.  QUEEN-EMPRESS  w.  RADHE  AND  OTHERS. 

[12th  September,  1889.1 
12  4.  66  = 

10  A  W  N  Practice— Criminal  trial — Transfer  of  case  by  Subordinate  Maqistrate  to  District 
Magistrate— District  Magistrate,  deciding  on  evidence  taken  by  his  subordinate — 
Criminal  Procedure  Code,  ss.  192,  349,  320. 

S.  950  of  the  Criminal  Procedure  Oode  wag  intended  to  provide  for  a  case  where 
an  inquiry  or  trial  has  been '  commenced  before  one  incumbent  of  a  particular 
magisterial  post,  and  that  officer  ceases  to  have  jurisdiction  in  that  post,  and 
is  succeeded  by  another  officer. 

A  subordinate  Magistrate,  having  taken  all  the  evidence  for  the  prosecution 
and  for  the  defence,  seat  tba  case  to  the  Magistrate  of  the  District,  not  on  the 
grounds  mentioned  in  s.  349  of  the  Criminal  Procedure  Code,  and  the  District 
Magistrate,  observing  that  none  of  the  accused  asked  to  have  the  witnesses 
reheard,  gave  judgment  upon  the  evidence  taken  by  the  subordinate  Magistrate. 
The  Sessions  Judge  refused  to  interfere  in  revision  with  the  District  Magistrate's 
.  proceedings,  on  the  ground  that  they  were  covered  by  s.  350  of  the  Code. 

field  that  this  view  was  erroneous,  that  neither  under  u.  192  nor  under 
s.  349  was  there  any  transfer  to  the  District  Magistrate  by  his  subordinate,  that 
s.  350  was  inapolicable,  and  that  the  order  passed  by  the  District  Magistrate 
must  be  quashed. 

[P.,  15  C.P.L.B.  66  (68);  17  C.P.L.R.  159  (160)  ;  1  L.B.R.  301  (302);  1  N.L.R. 
187  (190*  ;  B.t  89  C  781  <785)  =  13  Cr.L.J.  218  =  14  Ind.  Gas.  314  ;  12  C.W.N. 
140  (144)  =  6  Cr.L.J.  434  ;  14  P.R.  1903  (Cr.)-175  P.L.R.  1903  ;  25  P.R.  1905 
(Or.).] 

THE  accused  in  thfe  case  were  charged  with  offences  under  ss.  379 
and  323  of  the  Penal  Code.  The  case  came,  in  the  first  instance,  before 
a  Magistrate  of  the  third  class,  who  took  all  the  evidence  for  both  prose- 
cution and  defence.  The  Magistrate  then  sent  the  case  to  the  District 
Magistrate  on  the  ground  that,  as  one  of  the  parties  was  a  Mr.  Ostosh,  it 
was  advisable  that  the  matter  should  be  dealt  with  by  the  District 
Magistrate.  The  case  accordinglv  came  before  [67]  the  District  Magis- 
trate, who,  in  his  judgment,  said,  ''  I  take  up  this  case  under  s.  349  of  the 
Criminal  Procedure  Code.  I  have  gone  through  the  record.  Neither 
party  had  asked  to  have  witnesses  reheard,  and  after  the  careful  and  full 
inquiry  by  the  Tahsildar,  there  is  no  need  of  it."  The  Magistrate,  after 
discussing  the  evidence,  convicted  and  sentenced  the  accused  under  ss.  379 
and  323  of  the  Penal  Code. 

The  accused  applied  for  revision  to  the  Sessions  Judge  of  Jaunpur, 
who  gave  judgment  on  the  application  as  follows  :— - 

"Before  transferring  this  case,  the  third-class  Magistrate  did  cot 
record  his  opinion  that  the  accused  were  guilty,  or  that  they  deserved  a 
punishment  different  in  kind  from,  or  more  severe  than,  he  was  competent 
to  inflict ;  in  other  words,  he  did  not  submit  his  proceedings  under  s.  349 
of  the  Criminal  Procedure  Code.  He  transferred  the  case  to  the  file  of 
the  District  Magistrate  on  the  ground  that  '  as  in  this  case  one  party  is 
Mr.  Ostosh,  it  is  considered  advisable  that  it  should  be  decided  by  the 
District  Magistrate.'  Under  s.  192  of  the  Criminal  Procedure  Code,  he 
was  not  competent  to  make  any  such  transfer ;  but  on  the  other  hand, 
there  is  no  doubt  that  his  proceeding,  although  erroneous,  was  in  good 
faith,  and  therefore  covered  by  s.  529  of  the  Criminal  Procedure  Code. 
The  District  Magistrate  in  his  judgment  says  that  he  took  up  the  case 
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under  s.  349  of  the  Criminal  Procedure   Code.     He  should,  I  think,  have  1889 

referred  to  8.  350  of  the  Code,  as  i&  indeed  indicated  by  his  remark  that  SEP.  12. 
fche  accused  had  not  '  asked  to  have  witnesses  reheard:'  see   s.  350   fa). 

The  conviction  is  therefore  legal,  and  I  see  no  cause  for  further  interference  CRIMINAL 

The  application  for  revision  is  therefore  now  dismissed,"  RKVI- 

The  accused  applied  to  the  High  Court  for  revision  of  this  order  on  SIGNAL. 
the  ground  "  that  the  District  Magistrate  was  not  competent  to  decide  the 

case  on  the  evidence  recorded  by  the  subordinate  Magistrate  by  whom  the  12  *•  66=a 

case  was  transferred  to  him.  10  A. W  N. 

Mr.  A.  H.  S.  Reid,  for  the  petitioner.  '1890)  7. 

The  Government  Pleader  (Munshi  Ram  Prasad),  for  the  Grown. 

JUDGMENT. 

[68]  STRAIGHT,  J. — This  is  an  application  for  revision  of  an  order  of 
the  Judge  of  Jaunpur,  dated  the  31st  May  last,  refusing  to  report  for  the 
orders  of  this  Court  an  order  of  the  Officiating  Magistrate  of  Jaunpur  dated 
the  23rd  of  the  same  month.  In  my  opinion  this  application  must  prevail. 
According  to  fche  Magistrate's  own  statement  he  took  up  the  case  under 
s.  349  of  the  Criminal  Procedure  Corie  ;  but  as  flbe  learned  Judge  has 
pointed  oufc,  and  as  ia  patent  upon  the  face  of  the  record,  the  third-class 
Magistrate  did  no's  request  the  District  Magistrate  tio  take  up  the  case 
because  he  could  not  pass  a  severe  sentence  enough,  but  for  a  totally 
different  reason.  Neither  under  s.  349,  nor  under  s.  192  of  the  Criminal 
Procedure  Code,  could  I  for  an  instant  hold  that  there  was  any  transfer 
to  the  District  Magistrate  by  his  subordinate.  The  matter  chen  stands 
thus,  that  by  some  means  or  another,  a  criminal  trial,  which  was  pending 
in  the  Court  of  the  third-class  Magistrate,  and  which  had  gone  to  the 
length  of  all  fche  witnesses  being  examined  for  the  prosecution  and  the 
defence,  finds  its  way  into  the  Courc  of  the  District  Magistrate,  and  then 
and  thereupon  the  record  as  it  stands,  he  proceeds  to  deal  with  the  case 
and  give  judgment  and  make  an  order  of  conviction.  I  do  think  that 
there  is  any  provision  in  the  Criminal  Procedure  Code  which  sanctions 
this  course.  The  learned  Judge  relies  upon  s.  350  of  the  Criminal 
Procedure  Code.  That  section  is  not  applicable  to  the  circumstances 
disclosed  here,  but  is  intended  to  provide  for  a  case  where  an  inquiry  or 
crial  has  been  commenced  before  one  incumbent  of  a  particular  magisterial 
post,  and  that  officer  cases  to  eseroi.se  jurisdiction  in  that  post,  and  is 
succeeded  by  another  officer.  I  allow  this  application  and  quash  the 
convictions  and  the  sentences  of  the  three  petitioners.  I  do  not  think  it 
necessary  either  to  order  or  sanction  a  new  trial,  because  if  a  new  trial 
were  to  be  held,  and  they  were  again  to  be  convicted,  the  ten  days' 
rigorous  imprisonment  they  have  aftready  undergone  and  which  was 
considered  an  adequate  punishment,  would  upon  such  conviction  have  to 
be  taken  into  account,  and  no  additional  punishment  would  be  necessary. 
Therefore  further  proceedings  would  only  prove  abortive  in  this  respect, 
and  the  matter  should  be  allowed  to  drop. 

Application  allowed. 
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CRIMINAL  REVISIONAL. 
[69]  Before  Mr.  Justice,  Straight  and  Mr.  Justice  Tyrrell. 


IN   THE   MATTER   OP  THE   PETITION   OF   BASANT  BlBI,* 
[27th  September,  1889.J 

Practice — Pardanashin  laiy  —  Personal  appearance  in  Court, 

Although  there  is  no  provision  in  the  Criminal  Procedure  Code  wttich  protects 
pardanashin  ladies  from  appearing  in  a  Court  of  justice,  nevertheless  it  is  very 
undesirable  to  compel  the  attendance  of  such  persons. 

It  cannot  be  admitted  as  a  general  principle  that  pardanashin  ladies  whose 
evidence  is  required  in  criminal  trials  are  to  be  allowed  to  compel  the  Court  to 
examine  them  at  some  other  place  than  the  Court-house  itself.  In  the  matter  of 
the  petition  of  Din  Tarini  Debt  (1),  and  in  re  Farid-un  nissa  (2)  referred  to. 

Where  a  Magistrate  considered  it  necessary  to  taka  the  evidence  of  a  parda- 
nashin  lady,  who  ^objected  to  appear  in  Court,  the  High  Court  directed  him  to 
make  arrangements  so  as  to  take  her  evidence  either  in  an  empty  Court-room 
in  the  presence  of  himself,  the  accused,  and  the  pleader  for  the  prosecution,  or 
if  no  empty  Court  room  were  available,  in  his  own  private  room  or  some  other 
room  in  the  Court  building. 

[R,,  24  C.  551  (555) ;  168  P.L.B.  1903  =  19  P.B.  1903  (Cr.).] 

THIS  was  an  application  under  s.  435  of  the  Criminal  Procedure 
Code  on  behalf  of  Musammac  Basant  Bibi,  a  pardanashin  lady,  for  revi- 
sion of  an  order  of  the  Joint  Magistrate  of  Benares  directing  her  to  aopear 
in  his  Court  for  the  purpose  of  giving  evidencfe.  The  case  in  which  the 
question  arose  was  a  charge  of  theft  of  ornaments  which  belonged 
to  the  minor  sons  of  the  petitioner,  who  was  a  widow,  and  who  was  one 
of  the  guardians  of  the  persons  and  property  of  the  minors,  appointed 
under  Act  XL  of  1858.  The  case  was  initiated  on  a  report  by  the  police. 

In  the  course  of  the  trial,  the  Joint  Magistrate  required  the  personal 
attendance  in  Court  of  the  petitioner  to  give  evidence.  It  was  objected 
on  her  behalf  that  she  was  a  pardanashin  lady.  The  Magistrate  was  of 
opinion  that  this  fact  did  not  sufficiently  excuse  her  from  attendance  in 
Court,  as  she  could  come  in  a  palki  and  give  evidence  from  inside,  and 
issued  a  summons  for  her  attendance,  and  as  she  still  refused  to  appear 
issued  a  warrant.  An  application  was  made  under  s.  435  of  the  Criminal 
Procedure  Code  to  the  Sessions  Judge  for  revision  of  this  order  ;  and  the 
Judge  sent  for  the  record,  and  requested  the  Magistrate  to  submit  his 
reasons  for  considering  the  issue  of  a  warrant  necessary,  the  execution  of 
the  warrant  [being  [70]  meanwhile  stayed.  In  reply  to  this  order,  the 
Magistrate  stated  that  the  petitioner's  evidence  was  requited  for  the 
purpose  of  identifying  the  stolen  property,  and  exposed  his  opinion 
that  "  it  would  be  every  unsatisfactory  not  to  havo  her  evidence.  "  When 
the  case  again  came  before  the  Sessions  Judge,  he  observed  that  parda- 
nashin ladies  were  not  exempted  by  the  Criminal  Procedure  Code  from 
attendance  in  Court ;  that  the  argument  that  such  attendance  was  a 
"  degradation  "  to  the  petitioner  could  not  be  entertained,  and  that  if  it 
were  necessary  that  she  should  give  her  evidence,  there  was  no  reason 
why  she  should  not  be  required  to  do  so.  He  further  said  :— 

"  As  it  does  not  appear  at  present  that  the  evidence  of  Basant  Bibi 
is  indispensable,  I  would  suggest  to  the  Joint  Magistrate  that  he  should 
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first  take  the  evidence  of  the  other  persons   whom   her   pleaders  say  they        1889 
can  produce  on  the  question  of   identification,     If  their   evidence  is   suffi-      gBPt  27> 
cient,  he  may  come  to  the  conclusion  that  the   evidence  of   the   applicant         — ^— 
and  her  daughter  is  not  necessary.     If  he  decides  that  their  attendance  CRIMILAL 
should  be  required,  then  the  only  order  that    I  am  prepared  to  pass  is  the       REVI- 
following  : —  • 

"  After  hearing  the  evidence  produced  as  to  the  identification  of    the 
ornaments,  the  Joint  Magistrate  will  decide    whether   the    attendance  of   121.69  = 
the    applicant  and    her    daughter  should    be    required    or    not.     If  he     9A.W.N 
decides  that  it  should  be,    he   will  notify  the  fact   to   applicant's  pleader,    (1889)  202, 
and  postpone  proceedings  for  compejling  attendance  for  ten  days,  in  order 
that  the  applicant  may  apply  to  the  High  Court,  if    her  pleaders  say  they 
intend  to  take  that  course.    The  matter  will  not  be  referred  by  this  Court." 

The  Joint  Magistrate,  after  proceeding  with  the  case,  was  of  opinion 
that  the  evidence  as  to  identification  of  the  stolen  property  was  incom- 
plete and  unsatisfactory,  and  that  it  was  necessary  to  take  the  deposition 
of  Basant  Bibi  on  the  point.  He  passed  the  following  order  : — 

"  I  therefore  reject  the  application,  but  allow  the  applicant  six  days 
to  bring  the  matter  before  the  Hon'ble  High  Court  if  she  likes,  and  if 
within  that  time  no  order  is  received  from  the  High  [71]  Court  to  the 
contrary,  she  and  her  daughter  must  attend  to  give  evidence.  Sum- 
monses will  issue  for  their  appearance  on  the  24th  September." 

The  petition  thereupon  made  the  present  application  to  the  High 
Court.  The  petition  contained  the  following  statements  : — 

"  That  the  petitioner  is  a  Hindu  pardanashin  lady  of  rank  and  posi- 
tion, of  independent  means,  living  on  an  income  derived  from  landed 
property  and  business  ;  that  the  petitioner  is  connected  with  the  wealthiest 
and  most  respectable  families  of  Benares,  and  according  to  the  customs  and 
manners  of  the  country  never  appears  before  the  pufclic. 

"  That  the  enforced  attendance  of  the  petitioner  in  the  Court  of  the 
Joint  Magistrate,  if  allowed,  will  lower  her  in  the  estimation  of  the 
members  of  her  own  caste  and  the  whole  society  with  which  she  is  con- 
cerned, and  thus  cause  irreparable  injury  to  her. 

"  That  the  wealthy  families  (among  whom  is  that  of  the  petitioner)  of 
the  caste  to  which  the  petitioner  belongs,  occupy  a  much  higher  social 
status,  and  are  regarded  with  more  respect,  than  any  other  Brahman 
family  in  that  locality. 

That  the  petitioner,  though  not  entitled  to  claim  exemption  from 
personal  attendance,  bases  her  request  on  a  practice  whereby  sentiments 
like  the  one  now  in  question  have  always  been  respected  by  the  Courts 
in  this  country. 

"  The  petitioner  therefore  prays  that  if  the  attendance  of  herself  and 
her  daughter  in  the  Joint  Magistrate's  Qourt  be  deemed1  to  be  indispens- 
able, and  their  examination  by  commission  be  held  to  be  inexpedient,  this 
Hon'ble  Court  will  be  pleased  to  direct  the  Joint  Magistrate  to  examine 
the  petitioner  and  her  daughter  in  the  house  mentioned  above  and  secured 
for  that  purpose,  after  necessary  identification  and  in  the  presence  of  the 
proper  parties  and  pleaders." 

The  house  here  referred  to  was  one  close  to  the  Magistrate's  Court 
and  had  been  engaged  by  the  petitioner  in  order  that,  if  her  examination 
should  be  considered  indispensable,  it  might  be  taken  there  instead  of  in 
the  Court. 

[72]  Munshi  Juala  Prasad  and  Munahi  Madho  Prasad,  for  the 
petitioner. 
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1889  JUDGMENT. 

BEP.JJ7.  STRAIGHT,  J.  (TYRRELL,  J.,  concurring). — From  what.appears  in  the 

CRIMINAL  several  orders  of  the  learner!  Sessions  Judge  and   the  Joint   Magistrate  it 

RE vi        w°uld  seem  to  be  highly  improbable  that  the  evidence  of  this  lady  Musa- 

mmat  Basant  Bibi  will  be  ever  required    in  the  case,  and  unless    it  is 

^L>     absolutely  necessary  for  the  purposes  of  justice  either  as  regards  the  pro- 

12  A.  69=  Secution  or  the  defence  that  her  attendance  should  be  required,  the  Joint 

9AWN     Magistrate  should  not   require  her  attendance.     Although  no  doubt  there 

MQBO  OM    is  no  Provision  in  the  Criminal  Procedure  Code  which  protects  pardanashin 

(SoBa)   i\ii.    i     -,.         ,  ..  f~  ...  .  -"1,1 

ladies  from  appearing  in  a  Court  of  justice  and  very  rightly  so,  all 
necessary  safeguards  to  protect  their  privacy  that  are  reasonable  being 
adopted,  nevertheless  it  is  very  undesirable  to  compel  the  attendance  of 
such  persons.  In  the  event  of  the  Magistrate  in  the  present  case"  finding 
it  absolutely  necessary  that  Musammat  Basant  Bibi  should  give  evidence 
in  the  case,  he  would  do  well  to  consider  very  seriously  whether  he  should 
issue  coercive  process  for  the  purpose  of  compelling  that  attendance. 
Mr.  Juala  Prasad  who  appears  in  support  of  this  petition  for  revision  of 
the  Magistrate's  order  has  stated  very  frankly  that  what  his  client  does 
object  to  is  being  compelled  to  appear  in  a  public  Court  and  to  give 
evidence  therein,  but  that  she  is  quite  ready  under  such  arrangement  as 
may  reasonably  secure  her  privacy  to  give  her  evidence  in  the  case  in  the 
presence  of  the  Magistrate  and  of  the  accused  and  his  legal  adviser.  My 
attention  has  been  called  to  a  Calcutta  ruling  in  the  matter  of  the  petition 
of  Din  Tarini  Debt  (1)  about  which  I  have  only  this  to  say.  I  am 
scarcely  prepared  to  go  the  length  of  the  learned  Judge  who  decided  that 
case,  and  I  see  no  reason  to  depart  from  the  view  that  I  expressed  in  re 
Farid-un-uissa  (2).  I  took  a  similar  view  in  an  unrerjorted  case — in  re 
Mubarak-un-nissa — and  while  I  am  always  most  anxious  to  recognise 
and  give  effect  to  the  feelings  of  the  people  of  this  country  in  such 
matters,  I  think  it  would  be  weakness  to  surrender  as  a  general 
principle  to  be  adopted  in  all  cases  of  thia  description  that  parda- 
[73]  nashin  ladies  whose  evidence  is  required  in  criminal  trials  are  to  be 
allowed  to  compel  the  Court  to  examine  them  at  some  other  place  than  the 
Court-house  itself.  In  the  present  case  I  think  the  Magistrate  was  right 
in  refusing  to  go  with  his  officials  to  a  private  house  for  the  purpose  of 
examining  Musammat  Basant  Bibi,  and  I  agree  with  the  remarks  made  by 
the  learned  Judge  in  the  course  of  his  order  in  the  matter.  No  doubt 
what  I  understand  lies  at  the  bottom  of  the  objection  of  this  lady  is  that 
she  objects  to  mixing  in  a  promiscuous  crowd  of  persons  or  to  being  brought 
in  contact  with  persons  who  frequent  criminal  Courts.  In  many  res- 
pects I  sympathize  with  her,  because  as  a  general  rule  the  company  that 
is  to  be  found  there  is  not  of  the  most  agreeable  character.  What  I  think 
the  best  order  to  be  passed  is  that,  if  it  becomes  imperatively  necessary 
for  the  Magistrate  to  take  the  evidence  of  this  lady,  he  shall  make  arrange- 
ments so  as  to  take  her  evidence  either  in  an  empty  Court-room  in  the 
presence  of  himself,  the  accused  and  his  pleader  and  the  pleader  for  the 
prosecution,  if  there  by  any,  or  if  no  empty  Court-room  bo  available,  in  his 
own  private  room  or  some  other  room  in  the  Court  building.  Mr.  Jtuila 
Prasad  intimates  that  this  will  meet  the  objetions  of  his  client.  I  do  not 
think  that  this  is  an  unreasonable  concession  to  make,  and  to  this  extent 
I  accede  to  the  request  of  the  petitioner.  The  Magistrate  must  see  that  the 
orders  thus  conveyed  to  him  are  strictlv  carried  out. 

(1)  15  C.  776.  (2)  5  A.  93. 
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APPELLATE  CIVIL.  JULY  15. 

Before  Mr.  Justice  Brodhurst  and  Mr.  Justice  Mahmood.  APPEL- 

LATE 

RAGHUBAR  DIAL  (Plaintiff)  v.  HAMED  JAN  AND  ANOTHER  CIVIL 

(Defendants).*     [15th  July,  1889.J 

12  A   73  = 

Execution  of  decree— Civil  Procedure  Code,  s.  211  (c) — Question  for  Court  executing  jn  A  W  N 
•  decree— Parttes  to  tlie  suit — Representative. 

(1890)  13. 

After  the  death  of  a  childless  Hindu  widow,  a  lessee  from  her  of  property  which 
bad  belonged  to  her  husband  obtained  against  her  vendees  of  part  of  the  same 
property,  a  decree  for  damages  for  wrongfully  keeping  him  out  of  possession.  The 
effect  [74]  of  the  decision  was  to  decree  the  claim  against  the  estate  of  the  widow, 
and  to  exempt  from  liability  the  judgment-debtors  personally  and  the  property 
which  they  had  purchased.  In  execution  of  the  decree  the  said  property  was  sold, 
and  was  purchased  by  the  decree-holder  :  one  of  the  judgment-debtors  had  died 
during  the  execution-proceedings,  and  her  eon  was  duly  impleaded  as  her 
representative,  and  be  raised  no  objection  to  the  attachment  and  sale.  Subsequently 
this  son  Fold  his  rights  and  interests  in  tbe  property  ;  and  his  vendee  sued  the 
decree-bolder  to  recover  possession,  on  tbe  ground  that  the  decree  being  limited 
to  tbe  estate  of  the  childless  Hindu  widow,  the  defendant  as  purchaser  oould  not 
acquire  by  tbe  sale  any  rights  superior  to  those  cf  the  widow;  that  those  rights 
had  expired  upon  her  death,  and  left  nothing  to  be  sold,  and  that  on  her  death 
tbe  property  devolved  upon  tbe  plaintiff's  vendor,  and  hid  thenoo  passed  to  tbe 
plaintiff. 

Held  that  tbe  plaintiff's  vendor  was  a  party  to  tbe  suit  within  tbe  meaning  of 
s.  244  (c)  of  the  Civil  Procedure  Code,  and  that  be  not  having  objected  to  the 
sale  in  execution  of  the  decree,  neither  be  not  the  plaintiff  oould  go  behind  that 
sale  or  claim  the  property  upon  any  title  which  be  might  have  averted  in  the 
exeoution-proooedingR  :  and  that  the  suit  was  barred  by  s.  244.  Ram  Ghulam 
v.  Hazaru  Knar  111  followed.  Bahori  Lai  v.  Gouel  Sahai  (2i  Distinguished 
Mulmanrr i  v.  Ashfak  Ahme.d  (3),  Roop  Lail  Dass  v.  Bekani  Meah  (4>,  atd 
Ramunni  Menon  v.  Kuttju  Nayar  (5; ,  referred  to. 

[R,,  16  A.  449  (450)  ;  1  O.  C.  60  (65).] 

THE  following  genealogical  table  indicates  the  relative  position 
of  some  of  the  persons  to  whom  reference  is  uocessary  for  the  purposes 
of  this  report : — 

Khaman  Bingh. 


i  ~T~  i 

Sheo  Singh  Moti  Singh.  Chatai  Singh.         Nanid  Bingh. 

(died  childless).  I  1 

Soban  Euar,  widow  |  | 

Himir  Sineh.  Gopal  Singh. 


I  I  I 

Harpal  Singb  (died  childless),  Dan  Kuar  (widow).  Majnun  Singh  (died 

Rewa  Kuar  (widow).  childless). 

The  property  in  suit  originally  formed  part  of  the  estate  of  Moti 
Singh,  upon  whose  death  disputes  arose  between  his  widow  Sohan  Kuar 
and  his  brother  Nanid  Singh  as  to  the  estate.  The  dispute  was  amicably 
settled  by  a  compromise,  whereby  half  of  the  estate  was  assigned  to  Nanid 
Singh  and  the  other  half  remaind  in  possession  of  Sohan  Kuar  including 
the  property  now  in  dispute. 

*  Second  Appeal.  No.  300  of  1887.  from  a  decree  of  H.P.  Mulock.  Esq..  District 
Judge  of  Shahjahanpur,  dated  25th  November,  1886,  confirming  a  decree  of  Maulvi 
Abid  Ali  Beg.  Subordinate  Judge  of  Shahjahanpur,  dated  15th  April,  1836. 

(1)  7  A.  547.       (3)  8  A.  626.       (3)  9  A.  605.      (4)  15  C.  437.     (5)  iO  M.  117. 
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[75]  By  a  deed  executed  on  the  23rd  October,  1867,  Sohan  Kuar 
leased  certain  properties  including  the  property  now  in  suit  to  the  defend- 
dant-respondent  Hamid  Jan. 

On  the  28th  November,  1872,  Sohan  Kuar  executed  a  sale-deed 
purporing  to  convey  the  property  now  in  suit  to  Dan  Kuar  (widow  of 
Hamir  Singh)  and  one  Raghu  Nath  Singh,  who  was  stated  to  be  a 
brother-in-law  of  Gopal  Singh. 

The  rights  and  interests  of  Hamir  Singh  and  Gopal  Singh  had  been 
purchased  in  an  auction-sale  by  Jugal  Kishore,  father  of  the  plaintiff- 
appellant  Raghubar  Dial ;  but  those  rights  were  not  in  question  in  this 
litigation. 

The  subject-matter  of  the  present  litigation  was  the  rights  and 
interests  of  Harpal  Singh,  who  executed  a  sale-deed  in  respect  of  them  in 
favour  of  the  plaintiff-appellant  Raghubar  Dial  on  the  28th  August,  1885, 
In  the  meantime  Sohan  Kuar  died  on  the  27th  September,  1873,  and 
the  defendant-respondent  Hamid  Jan  thereupon  brought  a  suit  against 
Raghu  Nath  Singh  and  Dan  Kuar  (who  were  considered  as  being  in 
possession  under  their  purchase  of  the  28th  November,  1872)  for  damages, 
upon  the  allegation  that  he  had  been  kept  wrongfully  out  of  possession  of 
the  property  which  had  been  leased  to  him  by  Sohan  Kuar.  The  litigation 
ended  in  a  decree  in  his  favour  passed  by  the  original  Court,  and  upheld  by 
the  appellate  Court  on  the  5th  May,  1876. 

The  effect  of  the  decree  was  to  decree  the  claim  against  the  estate  of 
Sohan  Kuar,  but  the  decree  expressly  exempted  Raghu  Nath  Singh  and 
Dan  Kuar  personally  and  the  property  which  they  had  purchased  under 
the  sale-deed  of  28th  November,  1872,  from  liability  under  the  decree ;  and 
it  was  not  alleged  that  the  decree  was  subsequently  altered. 

Meanwhile  a  separate  litigation  had  been  going  on  between  Dan 
Kuar  and  Raghu  Nath  Singh  on  the  one  hand  as  plaintiffs,  and 
Jugal  Kishore  (father  of  the  present  plaintiff)  on  the  other,  as 
defendant.  In  that  litigation  Dan  Kuar  and  Righu  Nath  Singh 
[76]  relying  upon  their  purchase  of  the  28th  November,  1872,  sought  to 
set  aside  the  auction-sale  at  which  Jugal  Kishore  had  purchased  the 
rights  and  interests  of  Hamir  Singh  and  Gopal  Singh  in  the  estate  of  their 
deceased  uncle  Moti  Singh.  But  the  suit  was  defeated  on  the  llth  Janu- 
ary, 1876,  upon  the  ground  that  the  sale-deed  was  null  and  void  for  fraud 
and  collusion. 

Subsequently  Eamid  Jan,  defendant-appellant,  in  execution  of  his 
decree  of  the  14th  December,  1875,  brought  the  property  now  in  suit  to 
auction-sale,  and  purchased  the  same  himself  on  the  20th  of  June,  1882. 
In  the  meantime  Dan  Kuar  had  died,  and  it  appeared  that  in  the 
execution  proceedings  which  resulted  in  the  sale  of  the  20th  June,  1882. 
Harpal  Singh  was  impleaded  as  representative  of  his  mother  Dan  Kuar ; 
but  he  did  not  appear  in  those  proceedings  to  have  raised  any  objeccions 
to  the  attachment  or  sale  of  the  property  now  in  suit. 

The  present  suit  was  instituted  by  the  plaintiff-appellant  on  the  19th 
September,  1885,  having  for  its  object  recovery  of  possession  of  Harpal 
Singh's  share  which  the  plaintiff  had  purchased  from  him  as  already 
stated.  The  main  contention  upon  which  the  suit  proceeded  was  that  the 
defendant-respondent  Hamid  Jan's  decree  in  execution  whereof  the  sale  of 
the  20th  June,  1882,  took  place,  being  limited  to  the  estate  of  Sohan  Kuar, 
the  defendant  as  purchaser  could  not  acquire  by  such  sale  higher  rights 
than  those  which  Sohan  Kuar  herself  possessed,  that  her  rights  were  only 
those  constituting  the  life-estate  of  a  childless  Hindu  widow,  which  expired 
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upon  her  death,  and  left  nothing  to  be  sold  on  the  20th  June,  1882,  at  which 
the  defendant  purchased  ;  and  that  upon  her  death  the  property  devolved  to 
the  extent  of  the  share  claimed  upon  Harpal  Singh  whose  rights  were 
purchased  by  the  plaintiff. 

The  suit  was  resisted,  inter  alia,  upon  the  ground  that  Harpal  Singh 
having  been  itnpleaded  in  the  execution- oroceedings  which  resulted  in  the 
sale  of  the  20th  June,  1882,  must  be  taken  to  have  become  a  party  to  the 
decree,  and  as  such  he  might  have  raised  [77]  objections  to  the  sale 
of  the  property  under  clause  (.c)  of  s.  244  of  the  Civil  Procedure  Code  ; 
that  his  omission  to  raise  any  such  objection  in  the  execution-proceedings 
precluded  him  under  that  section  from  maintaining  a  separate  suit  such 
as  this,  and  that  the  plaintiff  who  claimed  under  a  subsequent  purchase 
from  Harpal  Singh  was  equally  barred  from  maintaining  this  suit. 

Both  tbe  Courts  below  concurred  in  accepting  this  contention,  and 
dismissed  the  suit  as  barred  by  s.  244  of  the  Civil  Procedure  Code.  The 
plaintiff  appealed  to  the  High  Court. 

Mr,  Dwarka  Nath  Banerjee  and  Shah  Asad  Ali,  for  the  appellant. 

Mr.  G.  T.  Spankie,  Mir  Zahar  Husain  and  Munshi  Madho  Prasad, 
for  the  respondents. 

JUDGMENT. 

MAHMOOD,  J.  (after  stating  the  facts  as  above,  continued) : — In 
second  appeal  it  has  been  argued  upon  the  authority  of  a  ruling  of  the 
Court  in  Behori  Lai  v.  Gauri  Sahai  (1),  and  especially  upon  the  judgment 
of  my  brother  Straight  in  that  case,  that  Harpal  Singh,  who  was  implead- 
ed  in  the  execution-proceedings  as  legal  representative  of  his  mother  Dan 
Kuar,  could  not  be  treated  as  a  party  to  the  defendant's  decree  in  execu- 
tion whereof,  that  sale  took  place  ;  that  inasmuch  as  the  title  now  claimed 
by  the  plaintiff  was  not  derived  from  Dan  Kuar,  but  was  a  separate  title, 
therefore  the  suit  is  not  barred  by  s.  244  of  the  Civil  Procedure  Code. 

I  confess  that  some  of  the  observations  made  by  my  brother  Straight 
in  the  last  paragraph  of  his  judgment  in  that  case  lend  support  to  the  con- 
tention presented  on  behalf  of  the  appellant,  but  in  delivering  my  judgment 
in  that  case  I  expressed  considerable  doubts  and  summarized  the  case-law 
upon  the  subject  as  it  then  stood. 

I  need  not,  however,  re-enter  into  tba  same  question  in  this  case, 
because  I  agree  with  the  learned  Judge  of  the  lower  appellate  Court  in 
thinking  that  the  ruling  is  essentially  distinguishable  from  the  present 
case,  there  being  no  question  here  as  to  objections  having  [78]  been 
taken  under  s.  278  of  the  Civil  Procedure  Code  by  a  third  party,  nor  any 
question  relating  to  the  death  of  such  third  party  leaving  the  judgment- 
debtor  or  his  legal  representative  as  his  heir. 

This  case  is  really  governed  by  the  principle  which  I  laid  down  in 
Bam  Ghulam  v.  Hazaru  Kuar  (2),  namely,  that  the  legal  representative 
of  a  judgment-debtor  is  a  party  to  the  suit  for  purposes  of  execution,  and 
that  the  turning  point  upon  which  the  application  of  the  rule  contained  in 
s.  244  of  the  Civil  Procedure  Code  barring  adjudication  in  a  regular  suit 
depends,  is  whether  the  judgment-debtor  in  raising  objections  to  execution 
of  decree  against  any  property  pleads  what  may  Analogically  be  called  a 
jus  tertii,  or  a  right  which,  ahhough  he  represents  it,  belongs  to  a  title 
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totally  separate  from  thai  which  he  personally  holds  in  such  property.  The 
JULY.  15.    rota  thus  vipm***  is  supported  by  the  various  cases  to  whick   I   referred 
— -        in  delivering  my  judgment  in  Bahori  Lalv.  Gauri  Sahai  (1),   and  to  the 
AFFKL-     cases  which  I  then  cited  I  may  add  a  more  recent  ruling  of  this  Court  in 
LATE      Mutmantn  v.  Ashfak  Ahmad  (2)  and  Ecop  Lo.il  Dass  v.  Bekani  Meah  (3), 
QjyjL      as  also  Bavunni  Nenan  v.  Kunju  Xayar  U). 

*  Applying  the  principles  of  these  rulings  to  the  present  case,  I  am  of 

12  A.  73=  opinion  that  Harbal  Singh  who  was  duly  impleaded  in  the  execution 
10  A. W.I.  proceedings  of  the  defendant's  decree  must  be  dealt  with  as  a  party  to  the 
18.  suit  within  the  meaning  of  clause  (c)  of  s.  244  of  the  Civil  Procedure  Code, 
and  that  he  not  having  raised  any  objections  to  the  sale  of  the  property  in 
execution  of  that  decree,  and  the  sale  of  the  20th  June,  1S82,  at  which  the 
defendant-respondent  purchased  having  taken  piace,  neither  be  nor  his 
vendee  the  present  plaintiff  could  go  behind  that  sale  cr  claim  the  property 
upon  any  title  which  Harpal  Singh  might  have  asserted  in  the  execution- 
proceedings  above  mentioned. 

The  suit  was  therefore  barred  by  s.  24-i  of  the  Code  of  Civil  Procedure, 
and  the  learned  Judge  of  the  lower  appellate  Court  was  [79]  therefore 
right  in  refraining  from  entering  into  consideration  of  the  other  questions 
raised  by  the  pleadings  of  the  parties. 

I  would  dismiss  this  appeal  with  costs. 

BBODHTJBST,  J. — I  concur.  Appeal  dismissed. 


12  A.  79  =  10  l.W.N,  (1890)  25. 
APPELLATE   CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Brodhurst,  and 
Mr.  Justice  Mahmood. 


PABBATI  (Plaintiff)  v.  BHOLA  (Defendant.}*  [18th  July,  1889.] 

Civil  Procedure  Code,  &i.  569,  592— Application  for  leave  to  appeal  as  a  pavper—Act 
ZVol  1877 — (Limitation  Act)  ?s  5,  12,  ach.  •»,  No.  170— Time  requisite  for  obtain- 
ing copy  of  decree— Exclusion  of  lime  between  delivtry  of  judgment  and  signing  cf 
decree. 

Judgment  w>s  pronounced  by  the  lower  appellate  Court,  dismissing  the 
appeal  of  the  plaintiff,  on  the  29th  March.  1837.  The  decree  w&s  signed  by  the 
Judge  on  the  1st  April,  but,  in  accordance  with  a.  579  of  the  Civil  Procedure 
Cade,  it  bore  date  the  day  on  which  the  judgment  wag  pronounced.  On  the 
15th  April  the  plaintiff  applied  for  a  copy  of  the  decree  ;  on  th<?  16th  she  received 
notice  that  (he  estimate  of  the  coses  of  preparing  the  copy  was  prepared  :  on  the 
19th  she  paid  into  Coar;  the  amount  required  by  the  estimate.  She  had  notice 
to  attend  on  the  23rd  for  delivery  to  her  of  the  copy,  and  on  the  2otb  she 
Attended  and  received  the  copy.  On  tbe  12th  May  she  presented  in  the  High 
Coor ,  to  the  proper  officer,  an  application,  under  s.  532  of  the  Code,  for  leave 
to  apoeal  M  a  pauper. 

Held  that  the  application  wae  barred  by  limitation  under  art.  170  Ecb.  ii,  of 
tbe  Limitation  Act  (XV  of  1977  ,  and  that  s.  5  r,f  the  Act  did  cot  apply. 

Per  Edge,  C.J. — In  computing  tbe  period  cf  limitation  prescribed  for  an 
appeal  or  for  an  application  for  leave  to  appeal  as  a  pauper,  where  the  decree 
appealed  against  ia  not  signed  until  a  date  Rubsequen1;  to  the  date  of  delivery  of 
judgment,  tbe  intermediate  period  should,  under  s.  12  of  the  Limitation  Act, 
M  excluded  if  the  delay  in  signing  the  decree  has  delayed  the  appellant  or 

•  Sexxrad  Appeal,  No.  835  of  1887.  from  a  decree  of  Babu  Pramoda  Charan 
Banerji  Subordinate  Judge  of  Allahabad,  dated  the  23th  March  1557,  confirming  a 
decree  of  Pandit  Indar  Harain,  Munsif  of  Allahabad,  dated  the  24th  June,  1886. 

(1)  8  A.  626.  (2)  9  A.  605.  (3)  15  C.  437.  (4)  10  M.  117. 
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applicant  in  obtaining  a  copy  of  the  deorae,  and  not  otlnnria?.    Be*i  Maakuk          --a 
r  v.  Ifoatft^iiu  £kJ$*i  (1)  referred  to. 

fl  flrlnj  r  in-nl  tij  Thr  imiilMiimii  nr  nfcligmrr  nf  •  partj  •Bpijinfl  fin  uujij  uf    JULY  13. 
decree,  such  as  negligence  in  coming  forward  to  pay  the  m^ney  reqamd,  cannot         ""  — 
betaken  into  consideration  or  allowed  for  in  computing  the  time  requisite  foe     APPEL- 

raining  the  copy.  The  time  requisite,  within  the  meaning  off.  li  of  the  Uoita- 

A  ct.  [80]  does  not  mean  requisite  by  reason  of  the  oanieaaneaB  or  negligence 

cf  the  applicant  it  means  the  time  nenuaiad  by  the  offieer  who  has  got  to  provide 

the  copy,  in  making  the  ccpy.     Tbe  important  date,  with  reference  to  s.  li 

and  aft.  170,  is  not  the  date  when  the  copy  of  the  decree  n  deJrmeJ,  hoi  the    11  A  79- 

•  =    when  it  is    ready  for  delivery  to  the  applicant  if  the  apflioant  chooses  to  JQ  4   y  • 
apply,  where  he  has  h%d  notice  this  the  copy  will  be  ready  on  that  date.  .  - ,    ,„ 

[ippl.,  12  A.  461 ;  B.,  19  B.  48  '50}  ;  30  C.  790  (T93)=8C.W.N.  906;  15C.W.N.905 
(211)  =  7  led.  C*s.  115  =  12  C.L.J.  173  10  Ind.  Oas.  210-5  S.L.B.  47;  U.B.B. 
(1905),  Crim.  Pro.  Code.  34.] 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgments  of  the 
Cou 

Babu  Jcgindro  Xath  Chaudri,  for  the  appellant. 
Mr.  Dicirka  Nath  Banerji,  for  the  respondent. 

JUDGMENTS. 

EDGE,  C.J. — This  was  a  suit  for  maintenance  and  for  arrears  of 
maintenance  alleged  to  be  due.  The  plaintiff's  suit  was  dismissed  in  the 
firs:  :  was  dismissed  on  appeal  in  the  lower  appellate  Court  on 

the  29th  March,  1887.  On  the  21st  May,  1837,  she  presented  an  applica- 
tion to  Mr.  Justice  Mahmood  for  leave  to  appeal  as  a  pauper.  Through 
some  inadvertance  it  was  overlooked  apparently  at  the  time  that  her 
application  was  an  application  for  leave  to  appeal  as  a  pauper,  and  was 
not  a  mere  presentation  of  a  memorandum  of  appeal. 

:» late  stage  in  the  case  I  was  called  in  to  hear  the  appeal  by 
Mr.  Justice  Brodhurst  and  Mr.  Justice  Mahmood.  We  have  heard  a  long 
argument  on  the  merits  of  the  case,  and  have  called  upon  Mr.  Jogindro 

".  to  satisfy  us  that  the  application  for  leave  to  appeal  was  not  barred 
by  limitation.  Tbe  dates  are  shortly  as  follows  : — On  the  29th  March, 

7,  the  lower  appellate  Court  delivered  judgment  dismissing  the  plaint- 
iff's appeal.  The  decree  of  the  lower  appellate  Court  bears  date  the  29th 
March,  1S87  ;  but  as  a  matter  of  fact  it  was  not  signed  by  the  Judge 

I  the  Is:  April,  1SS7.  On  the  loth  April,  1887,  the  plaintiff  applied 
for  copies  of  the  judgment  and  decree,  on  the  16th  April  she  had  notice 
that  the  estimate  of  the  costs  of  preparing  the  copies  was  prepared  ; 
on  the  19th  Arril  she  paid  into  Court  the  amount  required  by  the 
estimate  ;  she  had  notice  to  attend  on  the  23rd  'April,  for  the  delivery 
to  her  of  the  copies ;  on  the  25th  April  she  did  actually  attend 
and,  receive.! '. ha  copies  of  the  judgment  and  decree;  on  the  [81] 
May,  1^77.  her  application  w*s  presented  to  the  officer  in  this 

.rt  whose  duty  it  is  to  see  that  the  proper  fees  are  paid  on£docu- 
ments  and  to  report  whether  the  applications  are  made  within  time,  and 
he  on  the  same  12th  May  made  report  that  the  application  was  four  days 
beyond  time.  On  the  21st  May  the  applicant  presented  her  application 
for  leave  to  appeal  as  a  pauper  to  Mr.  Justice  Mahmood,  and,  as  I  have 
said,  he,  overlooking  the  fact  that  it  was  an  application  for  leave  to  appeal 
as  a  pauper,  not  a  memorandum  of  appeal,  admitted  the  case  as  if  it  was 
a  memorandum  of  appeal,  but  reserved  the  question  of  limitation  for 
consideration  at  the  hearing  of  the  appeal. 

(1)  13  C.  104. 
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1889  Mr.  Chaudhri  has  contended  that  the  period  of  limitation   should  be 

JULY  18.    computed  from  the  let  April,   and  not  from  the  29th  March,  1887.     His 

contention  is  that,  inasmuch  as  the  decree  was   not   signed  by  the  Judge 

APPEL-  until  the  1st  April,  the  period  between  the  29th  March  and  the  1st  April 
LATE  should  be  allowed  to  the  applicant.  But  referring  to  the  Limitation  Act 
CIVIL  °f  1877,  we  find  that  by  art.  170  of  scb.  ii  the  time  for  presenting  au 

'      application  for  leave  to  appeal  as  a  pauper  is  fixed  at  thirty  days  from  the 

12  A.  79=     date  of  the  decree  appealed  against.     By  s.  579   of  the  Code  o'f  Civil  Pro- 

10  A.W.N,    cedure  it  is  enacted  that  the  decree  of  the    appellate  Court  shall  bear  date 

(1890)  25.    the  day  on  which  the  judgment  is  pronounced.     The  section  also  provides 

that  the  decree  shall  be  signed  and  dated  by  the  Judge  who  passed  it. 

Reading  that  section  as  it  must  be  read,  the  date  which  the  decree  should 

bear  is  the  date  when  the  judgment  was  delivered,  that  is,  the  date  must 

be  looked  to  when  applying  art.  170. 

Mr.  Chaudhri  has  cited  the  case  of  Bani  Madhub  Mitter  v  Matungini 
Dassi  (1)  as  an  authority  for  showing  that  where  the  decree  is  not  signed 
until  a  date  subsequent  to  the  date  of  delivery  of  judgment,  the  inter- 
mediate time  should  be  allowed.  In  my  opinion,  applying  s.  12  of  the 
Limitation  Act  to  such  a  case,  allowance  should  be  made  for  the  time 
between  the  date  when  a  judgment  was  pronounced  and  the  date  when  the 
decree  was  signed,  if  the  delay  in  signing  the  decree  delayed  the  applicant  in 
[82]  obtaining  a  copy  of  the  decree,  and  not  otherwise.  In  such  a  case 
as  that  it  would  clearly  be,  within  the  meaning  of  s.  12,  time  which  was 
requisite  for  obtaining  a  copy  of  the  decree,  because  a  copy  of  the  decree 
could  not  be  obtained  until  the  decree  was  signed  by  the  Judge.  But  that 
is  not  the  case  here.  Here  no  application  was  made  until  the  15th  April ; 
so  that  in  no  sense  was  the  applicant  delayed  in  obtaining  a  copy  of  the 
decree  by  the  fact  that  the  decree  was  not  signed  by  the  Judge  on  the  date 
the  judgment  was  pronounced,  but  was  signed  on  the  1st  April.  Conse- 
quently the  period  between  the  29th  March  and  the  1st  April  cannot  in 
my  opinion  be  allowed. 

There  is  another  question  about  the  computation  of  time,  and  that 
is  whether  this  lady  having  bad  notice  on  the  16th  April  of  the  amount 
of  the  estimate,  and  delayed  until  the  19th  April  to  pay  into  Court  the 
money  required  for  making  the  copies,  such  delay  should  be  allowed  ?  In 
my  humble  judgment  delay  caused  by  the  carelessness  or  negligence  of  a 
party  applying  for  a  copy  cannot  be  taken  into  consideration  or  allowed 
for  in  computing  the  time  requisite  for  obtaining  the  copy.  The  time 
requisite  there  does  not  mean  requisite  by  reason  of  the  carelessness  or 
negligence  of  the  applicant :  it  means  the  time  which  is  occupied  by  the 
officer  who  has  got  to  provide  that  copy,  in  making  the  copy. 

Mr.  Chaudhri  pressed  upon  us  a  circular  order  issued  in  1882,  which 
had  reference  not  to  this  Court  but  to  the  Courts  below,  and  is  in  favour 
of  his  contention. 

What  we  have  to  consider  in  this  case  is  not  whether  a  circular  order 
of  this  Court  issued  for  the  guidance  of  subordinate  Courts  was  justified  in 
law,  but  the  true  construction  of  art.  170  of  the  second  schedule  and  s.  12 
of  the  Indian  Limitation  Act,  1877.  It  appears  to  me  that  one  limit  of 
the  period  is  not  the  date  when  the  copy  was  delivered,  but  the  date  when 
the  copy  was  ready  for  delivery  to  the  applicant,  if  the  applicant  had  chosen 
to  apply,  where  the  applicant  had  notice  that  the  copy  would  be  ready  on 
that  date.  Otherwise  we  should  be  extending  the  period  of  limitation 

(1)  13  C.  104. 
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beyond  the  period  contemplated  by  the  Limitation  Act,  and  would  be       1889 
t83]   excluding  from  the  period  of  limitation  the  time,  it  might  be  one     JULY  18. 
month,  two  months  or  two  years,  during  which  an  applicant  with  notice 
of  the  date  when  a  copy  would  be  ready,  neglected  to  take  delivery  of  it.       APPEL- 

Again,  the  clause  in  the  circular  order  as  to  making  allowance  for       LATE 
other  days  ia,  it  appears  to  me,  a  clause  which  we  must  not  consider  when      CIVIL 

we  have  to  deal  with  the  Limitation  Act.     Delays  caused  by  the  negli- ' 

gence   of  an  applicant   in  coming  forward  to    pay  the  money  for  a  copy    12  A.  79= 
cannot  be  considered  as  time  requisite  for  obtaining  the  copy  of  a  decree.   10  A  W.N. 

In  any  view  of  this  case  the  application  for  leave  to  appeal  as  a  (1890)  23. 
pauper  was  out  of  time  when  it  came  before  this  Court.  S.  5  of  the  Indian 
Limitation  Act,  1877,  does  not  apply  to  an  application  of  this  kind.  The 
result  in  my  opinion  is  that  we  must  breat  this  as  a  case  in  which  the 
application  for  leave  to  appeal  as  a  pauper  should  have  been  refused, 
having  regard  to  its  being  four  days  beyond  time. 

Under  these  circumstances  I  am  of  opinion  that  this  application  for 
leave  to  appeal  as  a  pauper  is  barred,  and  it  must  be  dismissed  with  costs. 

BRODHURfcT,  J. — The  plaintiff  Mussammat  Parbati  sued  her  husband 
Bhola,  who  is  of  the  Teli  or  oil-seller  caste,  for  a  maintenance  allowance 
of  Bs.  4  per  mensem,  and  with  reference  to  an  order  of  the  Criminal  Court 
passed  in  her  favour  on  the  16th  January,  1883,  she  also  sued  for  recovery 
of  Es.  64  as  maintenance  at  the  same  rate,  for  sixteen  months,  from  May, 
1884  to  August,  1885. 

She  alleged  that  she  was  married  to  the  defendant  eleven  years  ago  ; 
that  she  went  to  live  with  him  three  years  afterwards  ;  that  she  lived  with 
him  for  about  five  years,  and  that  about  three  years  prior  to  the  date  of 
suit  he  turned  her  out  of  his  house  without  any  reason  whatever. 

The  defendant  in  reply  stated  that  the  plaintiff  was  not  entitled  to 
a  maintenance  allowance,  because  he  never  expelled  her  from  [84]  his 
house,  but  she  refused  to  live  with  him  ;  that  she  was  out  of  caste  on 
account  of  her  misconduct ;  that  she  is  a  Sudra  ;  that  women  of  her  class 
maintain  themselves  by  labour,  and  that  one  rupee  per  mensem  was  a 
sufficient  maintenance  for  her ;  that  she  was  not  entitled  to  the  Bs.  64 
she  claims,  because  she,  in  the  Magistrate's  Court,  refused  to  live  with  him 
the  defendant,  and  she  therefore  did  not  receive  the  maintenance  ;  and 
that  defendant's  income  never  exceeds  Bs.  48  per  annum. 

The  case  was  tried  by  the  Munsif,  a  Hindu.  He  held  that  under  the 
Hindu  law  a  woman  who  deserted  her  husband  of  her  own  accord  and 
without  serious  violence  or  ill-treatment  on  his  part  was  not  entitled  to 
maintenance,  but  that  if  the  husband  turned  his  wife  out  of. his  house  and 
refused  to  permit  her  to  return  to  it  he  would  be  liable  to  pay  her  mainte- 
nance ;  that  the  parties  had  not  produced  any  direct  evidence  on  these 
points  ;  that  the  plaintiff's  witnesses  stated  that  the  defendant  keptlanother 
woman  of  his  caste  as  a  mistress,  whilst'the  defend  ant's  witnesses  deposed 
that  the  defendant  was  married  to  that  woman ;  that  the  plaintiff's  mis- 
conduct was  not  proved  by  any  legal  and  reliable  evidence  ;  but  on  the 
other  hand  that  ill-treatment  by  the  defendant  was  not  proved,  and  that 
the  plaintiff  had  not  proved  her  claim ;  and  the  Munsiff  dismissed  her 
suit. 

An  appeal  was  preferred  from  the  Munsif's  decree.  It  was  decided  by 
the  Subordinate  Judge,  who  also  is  a  Hindu.  He  found  that  "  the  plaintiff 
has  utterly  failed  to  prove  cruelty  or  any  other  justifiable  reason  for  her 
refusal  to  live  with  her  husband.  There  is  in  fact  a  total  absence  of 
evidence  on  the  point ;  all  that  her  witnesses  prove  is  that  she  goea  to  her 
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husband  and  lives  with  him,  then  the  two  fall  out  and  quarrel,  and  the 
wife  comes  away  on  the  allegation  thab  she  is  baaten  by  her  husband. 
There  is  no  evidence  whatever  as  the  chastisement  or  as  to  ill-treatment 
of  any  sort.  The  plaintiff  herself  has  not  volunteered  her  own  evidence 
on  the  point.  She  has  thus  failed  to  show  any  justification  for  not  resid- 
ing wiuh  her  husband,  and  cannot  therefore  claim  maintenance.  The 
appeal  is  accordingly  dismiseed.'with  costs." 

[85]  The  plaintiff  was  permitted  to  bring  her  suit,  and  also  her 
appeal  in  forma  pauperis.  I  now  find  what  I  was  previously  unaware  of, 
that  she  applied  to  this  Court  for  leave  to  file  a  second  appeal  as  a  pau- 
per. Her  application  was  four  days  beyond  time.  She  alleged  that  "as 
she  fell  sick  she  could  not  present  this  appeal  within  time."  It  is  now 
obvious  that  this  petition  should  have  been  rejected,  because  it  was  posi- 
tively barred  by  limitation,  and  was  not  admissible  under  the  provisions 
of  s.  5  of  the  Limitation  Act. 

The  appeal,  however,  was  admitted  by  my  brother  Mahmood, "sub- 
ject to  such  objection  as  .may  be  raised  by  the  respondent  as  to  the  appeal 
being  beyond  limitation,  &o." 

The  learned  counsel  who  now  represents  the  respondent  was  un- 
aware of  this  order,  and  consequently  did  not  take  any  objection  on  this 
point. 

The  case  came  before  my  brother  Mahmood  and  myself  in  second 
appeal.  The  pleas  taken  by  the  plaintiff-appellant  are  as  follows  :  — 

1.  The  findings   of   the   lower   Court    are   contrary  to  law.     The 
plaintiff  is  entitled  to  maintenance. 

"  2,  When  the  Criminal  Court  fixed  maintenance,  the  plaintiff  should 
get  it  so  long  as  the  said  order  is  not  set  aside. 

"  3.  The  finding  of  the  lower  appellate  Courtis  bad,  inasmuch  as  it  is 
not  exhaustive." 

As  to  the  second  plea,  the  Criminal  Court's  order  referred  to  apparent- 
ly ceased  to  be  in  force  about  May,  1884,  and  the  plaa  is  obviously 
unsustainable. 

The  other  two  pleas  are  extremely  vague  and  weak. 
In  the  plaint  there  is  no  allegation  of  cruelty,  and  there  is  not  even 
an  allusion  to  Musammat  Ghasiti. 

I  am  now  clearly  of  opinion  that  the  plaintiff-appellant  has  mab  with 
unusual  and  uncalled-for  indulgence,  and  that  her  second  appeal,  which 
was  beyond  time  and  ought  not  I  consider  to  have  been  admitted ,  should 
after  admission  have  been  dismissed  at  the  first  hearing.  I  think  that 
my  brother  Mahmood  and  myself  .must  [863  bave  had  some  misapprehen- 
sion as  to  tho  circumstances  of  the  case,  and  that,  regarding  the  plaintiff- 
appellant  as  a  poor  and  perhaps  injured  woman  without  any  legal  adviser, 
\ve  remanded  the  case  under  s.  566  of  the  Civil  Procedure  Code  for  find- 
ings on  five  issues  that  we  framed. 

Those  issues  have  now  been  very  carefully  tried  by  the  learned  Sub- 
ordinate Judge.  His  findings  generally  are  adverse  to  the  plaintiff- appel- 
lant, and  objections  to  them  have  been  filed  under  s.  567  of  the  Code  of 
Civil  Procedure. 

The  lower  appellate  Court  on  the  first  issue  found  that  the  plaintiff 
was  married  to  the  defendant  about  the  year  1875  ;  thab  they  began  to 
co-habit  as  man  and  wife  about  1876  ;  that  the  plaintiff  lived  with  her 
husband  till  about  June,  1882,  that  is,  for  over  five  years  ;  that  they  lived 
apart  for  about  fifteen  months  after  she  had  obtained  a  Magistrate's  order 
of  the  15th  January,  1883,  awarding  her  maintenance ;  that  after  the 
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expirati  on  of  the  fifteen  months  the  plaintiff  and  defendant  came  to  a  com- 
promise ;  that  the  plaintiff  returned  to  her  husband  and  lived  with  him  until 
the  early  part  of  September,  1884,  when  she  again  left  him  and  applied  to 
the  Magistrate  form  an  order  of  maintenance,  but  that  her  application  was 
refused  ;  that  the  total  period  of  cohabitation  was  thus  from  1876  to  the 
middle  of  1882  and  again  for  a  period  of  about  six  months  prior  to  Sep- 
tember, 1884. 

On  the  second  issue  the  Subordinate  Judge  found: — "  There  is  no 
evidence  whatever  to  prove  that  the  plaintiff  was  ill-treated,  and  the 
evidence  of  her  own  witnesses  noticed  above  shows  that  she  came  away 
from  her  husband  because  he 'would  not  allow  bar  to  go  to  her  mother's 
house.  I  am  of  opinion  that  that  was  the  first  reason  for  which 
differences  arose  between  the  parties,  and  as  the  plaintiff's  mother  did  not 
send  her  to  the  defendant's,  the  latter  got  up  fche  story  alleged  by  him  as 
to  her  misconduct  and  brought  another  woman  who -is  now  living  with 
him.  The  name  of  thai  woman  is  Musammat  Ghasiti  as  she  herself 
states  it  to  be.  It  is  admitted  by  both  parties  that  shortly  after  she  had 
come  to  cohabit  with  the  defendant,  the  plainiiff  made  her  application  60 
the  Crimi-[87]nal  Court  for  maintenance,  so  that  Musammat  Ghasiti 
began  to  live  with  the  defendant  from  the  end  of  1882.  The  exact  date  is 
unknown  and  cannot  be  ascertained." 

On  the  third  issue  the  Subordinate  Judge  held  that  "  Musammat 
Ghasiti  is  according  to  the  rules  of  Che  caste  to  which  the  parties  belong, 
the  lawfully  married  wife  of  the  defendant,  and  that  she  is  net  in  the 
position  of  a  mistress." 

The  finding  on  the  fourth  issue  is  : — 

"  The  defendant  is  certainly  unwilfing  to  provide  a  separate  house 
for  the  plaintiff.  It  appears  from  the  plaintiff's  own  statement  that  she 
lived  in  the  same  house  with  Musammat  Ghasiti,  and  she  as  stated  in 
her  deposition  in  this  case  that  if  her  husband  does  not  ill-treat  her  she 
has  no  objection  to  live  with  him  and  his  other  wife,  so  that  the  presence 
of  Musammat  Ghasiti  in  the  house  of  the  plaintiff's  husband  is  no  ground 
for  her  objecting  to  live  with  him,  and  she  has  admitted  that  she  never 
bad  any  difference  with  Ghasiti  during  the  six  months  that  she  had  lived 
in  the  same  house  with  her  in  1884." 

On  the  fifth  issue  the  Subordinate  Judge  found  that  ''  Bs.  4  a  month 
is  a  reasonable  amount  for  the  plaintiff's  maintenance,  having  regard  to 
the  rank  in  life  of  the  parties  and  the  pecuniary  means  ot  the  defendant." 

I  see  every  reason  to  believe  that  these  findings  are  perfectly  correct, 
and  they  are  findings  of  fact  with  which,  I  consider,  we  are  not 
empowered  to  inteffere  in  second  appeal.  I  would  therefore  have  dis- 
missed the  appeal  with  costs,  but  my  brother  Mahmood  was  of  a  different 
opinion.  He  requested  Mr.  Jogendro  Nath  Chaudhri  to  appear  for  the 
appellant,  and  that  learned  pleader  having  acceded  to  the  request, 
informed  us  that  he  was  prepared  to  argue  :— <- 

1.  Refusal  of  a  wife  fco  live  with  her  husband  may  be  a  plea  in 
answer  to  a  suit  for  maintenance,  bub  that  such  refusal  should  have  been 
preceded  by  an  offer  on  the  part  of  the  husband  to  maintain  her. 

[88]  2.  Upon  defendant's  own  admission  he  has  contracted  a  second 
marriage  because  plaintiff  left  his  house  without  his  consent.  The  plain- 
tiff must  be  treated  as  a  forsaken  wife  under  the  Hindu  law,  and  thus 
entitled  to  maintenance. 

3.  That  a  charge  of  infidelity  in  open  Court  arid  on  oath  brought 
against  the  wife  amounts  to  cruelty  in  law — 
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1889  (a)  Because  it  may  lead  to  the  wife  being  put  out  of  caste. 

JULY  18.  (6)  Because  it  is  an  implied  repudiation  of  the  wife. 

4,     (Per  MAHMOOD,  J).  Where  in  British  India  polygamous  marriages 

APPEL-     are  allowed,  the  husband,  according  to  the  rule  of  justice,  equity  and  good 

LATE       conscience,  is  bound  to  provide  separate  abodes  for  each  wife,  and  his 

CIVIL,      failure  to  do  so  and  his  insisting  upon  his  two  or  more  wives  cohabiting 

with  him  in  the  same  abode  amounts  to  legal  cruelty  entitling  any  one  of 

*•  79=    such  wives  to  separate  maintenance. 

10A.W.N.  Questions  are  here  raised  that  have  not  been  taken  by  the  parties 

(1890;  29.    themselves  in  any  one  of  the  three  Courts  in  which  the  case  has  been 
heard  and  argued. 

These  questions  have  been  raised  -by  my  brother  Mahmood  directly 
or  indirectly  through  the  learned  pleader,  who  has  at  his  request,  at  this 
late  stage  in  the  proceedings,  appeared  on  behalf  of  the  appellant. 

I  thought  that  we  should  not  now  re-open  the  case  to  consider  these 
questions,  and  owing  to  this  difference  of  opinion  between  my  brother 
Mahmood  and  myself,  the  learned  Chief  Justice  has  consented  to  give  his 
assistance  in  disposing  of  the  case. 

We  have  now  heard  Mr.  Chaudhri  for  the  appellant  and  Mr  Banerji 
for  the  respondent  on  such  points  as  tha  majority  of  us  held  they  were 
entitled  to  argue. 

Mr  Chaudhri  in  support  of  his  arguments  referred  us  to  a  law 
which  we  unanimously  held  had  no  bearing  on  the  question  before 
us,  and  he  referred  us  also  to  a  text  of  Hindu  law  which  in  the 
opinion  of  the  Chief  Justice  and  myself  did  not  in  any  way  support 
[89]  his  case.  He  has  not  stated  anything  to  induce  me  to  believe  that 
the  case  has  not  been  properly  disposed  of  by  the  lower  Courts. 

Mr.  Benerji  on  the  other  hand  has  referred  us  to  texts  of  the  Hindu 
law  and  to  rulings  of  the  High  Courts  of  Calcutta,  Bombay  and  Madras 
that  support  his  arguments  and  the  judgments  of  the  lower  Courts. 

Having  regard  to  all  the  circumstances  of  the  case,  there  is  not,  I 
think,  any  necessity  to  quote  the  authorities  above  alluded  to. 

I  concur  in  dismissing  the  appeal  with  costs. 

MAHMOOD,  J. — This  appeal  has  arisen  out  of  a  suit  instituted  by  the 
plaintiff-appellant,  Musammat  Barbati,  against  her  husband,  Bhola,  de- 
fendant-respondent, on  the  7frh  October,  1885,  for  fixation  of  the  amount 
of  maintenance  and  recovery  of  arrears  thereof  due  to  her, 

Both  the  Courts  below  have  concurred  in  dismissing  the  suit  upon 
grounds  which  represent  to  my  mind  extremely  doubtful  proposition  of 
the  Hindu  law  of  maintenance  relating  to  superseded  wives  such  as  the 
plaintiff  in  the  present  case. 

I  am,  however,  relieved  from  entering  into  the  somewhat  difficult  ques- 
tion of  the  Hindu  law  raised  by  the  facts  of  this  case  and  by  the  learned 
arguments  which  have  been  addressed  to  us  on  behalf  of  the  parties.  The 
solitary  reason  why  I  am  so  relieved  is  that,  upon  consideration,  I  have 
arrived  at  the  opinion  that  this  appeal  is  barred  by  limitation  and  should 
be  dismissed  as  such  without  entering  into  the  merits  of  the  points  of  law 
raised  in  the  case. 

The  facts  relating  to  the  question  of  limitation  are  that  the  plaintiff- 
appellant,  who  has  all  along  been  suing  forma  pauperis,  had  her  a  ppeal 
to  the  lower  appellate  Court,  which  dismissed  it  by  its  judgment  of  the  29th 
March,  1887,  and  it  is  from'-that  decision  that  the  plaintiff  applied  to  this 
Court  under  s.  592  of  the  Civil  Procedure  Code  for  leave  to  be  allowed  to 
appeal  as  a  pauper.  This  application  was  presented  to  the  office  of  this 
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Court  on  the  12th  May,  1887,  and  the  office  report  of  that  date  shows  that       1889 
the  application  was  on  that  date  four  days   beyond  the  period  of  limita-     JULY  IS* 

tion.  

[90]  The  application  came  on  for  hearing  before  me  sitting  as  a  single     APPEL- 
Judge  on  the   21st  May,  1887,  and  upon  that  date  I  made   the  following      LATE 
order^: —  CIVIL. 

"  Subject  to  such  objection  as  may  be  raised  by  the  respondent  as  to        ' 

the  appeal  being  beyond  limitation,  I  admit  the  appeal."  .,  12  A  79  = 

The  appeal  was  accordingly  registered  as  second  appeal  No.  835  of    10  A-W-M 
1887,  and  in  due  course  it  came  on  for  hearing  before  my  brother  Brod-   (1890)  28. 
hurst  and  myself,  and  we,  by  our  order  of  the  3rd  January,  1887,  re- 
manded the  case  under  s.  566  for  findings  upon  certain  points  which  we 
therein  mentioned. 

In  pursuance  of  that  order  the  lower  'appellate  Court  recorded  its 
findings  on  the  21st  March,  1889,  and  those  findings  having  been  submitted 
to  my  brother  Brodhurstand  myself  as  Judges  of  the  Division  Bench,  we, 
by  our  order  of  the  llth  July,  1889,  held  that  the  case  was  a  fit  one  for 
decision  by  a  Bench  consisting  of  three  Judges,  and  we  directed  that  with 
this  recommendation  the  case  be  laid  before  the  learned  Chief  Justice  for 
orders. 

By  the  learned  Chief  Justice's  order  of  the  llth  instant  this  Bench 
consists  of  the  Judges  named  in  that  order,  and  we  have  heard  the  appeal 
upon  the  merits. 

In  the  course  of  the  argument  either  before  the  Division'Benoh  con- 
sisting of  my  brother  Brodhurst  and  myself  or  before  this  Bench,  no  ob- 
jection was  pressed  on  behalf  of  the  respondent  as  to  the  appeal  being 
barred  by  limitation. 

I  am  of  opinion,  however,  that  the  imperative  requirements  of  s.  4 
of  the  Limitation  Act  (XV  of  187/7)  render  it  necessary  for  us,  as  Judge 
who  have  to  dispose  of  this  appea^  to  take  the  objection  ourselves. 

In  the  case  of  Mangu  Lai  v.  Kandhai  Lai  (1)  I  took  occasion  at 
some  length  to  explain  the  views  which  I  have  long  entertained  that  the 
Courts  of  British  India  in  applying  Acts  of  Limitation  are  not  bound  by 
the  rule  established  by  a  balance  of  authority  in  England  that  statutes 
of  this  description  must  be  construed  strictly,  [91]  against  their 
operation.  On  the  contrary  I  held  that  such  Acts,  where  their  language 
is  ambiguous  or  indistinct  should  receive  a  liberal  interpretation  and  be 
treated  as  "  statutes  of  repose,  and  not  a?  of  a  penal  character  or  as 
imposing  burdens.  It  was  in  view  of  the  opinion  which  I  thus  express- 
ed and  to  which  I  still  adhere,  thai  in  delivering  my  judgment  in  Husaini 
Begamv,  The  Collector  of  Muzaffarnagar  (2),  I  was  constrained  to  dissent 
from  my  brother  Tyrrell,  and  dismissed  the  appeal  as  barred  by  limitation. 
My  judgment  in  that  case  was  upheld  by  a  Bench  of  three  Judges  of  this 
Court  who  heard  an  appeal  from  my  judgment  under  s.  10  of  our  Letters 
Patent  in  the  same  case — Husaini  Begam  v.  The  Collector  of  Musaffar- 
nagar  (3). 

With  reference  to  the  views  which  I  have  thus  on  more  than  one 
occasion  expressed  from  the  Bench  as  to  the  applicability  of  the  law  of 
limitation  I  entertain  no  doubt  that  this  appeal  is  barred  by  limitation 
and  should  be  dismissed  as  such  without  any  trial  of  the  merits  of  the 
questions  raised  in  the  appeal. 

(1)  8  A.  475.  (2)  9  A,  11.  (3)  9  A.  655, 
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1889  I  have  already  stated  that  proceedings  in  this  case,  so  far  as  this 

JOLY  18.     Court  is  concerned,  began  with  an  application  under  s.   592  of   the    Civil 

Procedure  Code,  namely,  with  an  application  for  leave  to  be  allowed  to 

APPEL-     appeal  as  a  pauper,  which  application  was  made  on  the  12th  May,  1887, 

LATH       and  was  admitted  by  me  by  my  order  of  the  21st  May,  1887,  subject   to 

CIVIL,      such  objections  as  might  be  raised  by  the  respondent. 

——  I  am  of  opinion  that  my  order  of  the  21st  May,   1887,  admitting  the 

12  A.  79-    appeal,  was  erroneously  passed,  &s  it  seems  to  me  that  in  passing  that 
10  A.W.N.   order  I  must  have  dealt  with    pauper  appeals  upon  the  same  footing  as 
11890)  25.     ordinary  appeals,  and  overlooked  the  stringent  provisions  of  the  Limita- 
tion  Act,    which    draw    a    marked  and  almost  an  invidious  distinction 
between  an  appeal  by  an  appellant  who  can  pay  the  Court-fees,  and  an 
apjbeal    by    a  person,  such  as  the  plaintiff-appellant  in  this  case,  Who 
admittedly  cannpt  afford  to  pay  the  Court-fees. 

[92]  That  order  can  be  considered  by  us  upon  the  principle  of  a  Full 
Bench  ruling  of  this  Court  in  Dubey  Sahai  v.  Ganeshi  Lai  (1)  ;  indeed  it 
can  be  set  aside,  as  this  Bench  is  now  seized  of  the  whole  case  for 
disposal. 

Mr.  Dwarka  Nath  Banerji  who  appears  for  the  respondent  stated 
that  he  did  not  insist  upon  the  appeal  being  barred  by  limitation,  because 
such  a  plea  was  not  taken  when  the  case  was  heard  by  my  brother 
Brodhurst  and  myself  on  the  3rd  January,  1889,  when  we  remanded  the 
case  under  s.  566  of  the  Civil  Procedure  Code,  and  the  learned  Counsel 
desisted  from  pressing  the  plea  because  he  considered  it  feo  be  too  late  at 
this  stage  of  the  case. 

I  am  of  opinion,  however,  that  the  order  of  my  brother  Brodhurst 
and  myself  dated  the  3rd  January,  1889,  though  made  without  any  argu- 
ment being  addressed  to  us  as  to  the  appeal  being  barred  by  limitation, 
does  not  debar  this  bench  from  holding  that  the  application  for  leave  to 
appeal  preferred  to  this  Court  on  the  12bh  May,  1887,  was  barred  by 
limitation,  that  therefore  my  order  of  the  2ist  May,  1887,  whereby  the' 
application  was  admitted  subject  to  such  objections  as  the  respondent 
might  raise  upon  the  question  of  limitation,  was  ultra  vires,  and  should 
be  set  aside  as  such,  resulting  in  the  dismissal  of  the  appeal  as  barred  by 
limitation. 

It  is  to  this  question  that  I  wish  to  address  myself. 
I  have  already  indicated  that  the  plaintiff,  a  superseded  wife  of  the 
defendant,  who  has  taken  another  wife,  has  possibly,  if  not  probably,  a 
very  good  case  under  the  Hindu  law  itself,  to  require  her   husband  to 
provide  her  with  separate  maintenance  according  to  his  rank  in  life, 
appeal  seeks  decision  of  this  question.     She  is  admittedly  a  pauper  and 
cannot  afford  to  satisfy  the  requirements  of  what  certainly  cannot  be 
called  the  requirements  of  justice,  but  the  requirements  of  the  revenues  of 
the  State. 

It -is  in  this  -  light  that  I  as  one  of  Her  Majesty's  Judges  of  this 
Court  regard  the  questions,  and  I 'deal  with  the  law  "as  it  now  stands 
irrespective  of  any  considerations  of  good  policy,  which  fall  within 
[93]  the  province  of  the  Legislature  much  more  than  within  the  province 
of  the  Judge. 

Viewing  the  case  in  this  light,  I  hold  that  both  the  Code  of  Civil  Pro- 
cedure (Act  XIV  of  1882),  and  the  Indian  Limitation  Act,  XV  of  1877, 
draw  such  a  marked  distinction  between  the  rich  and  the  poor  when  they 

(1)  1  A.  3d. 
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are  litigating  with  each  other,  that  to  say  the  least,  much  plausibility  is 
given  to  what  has  sometimes  been  said,  that  the  remedies  of  law  even  as 
administered  in  British  India  are  available  more  to  the  rich  than  to  the 
poor. 

For  instance,  what  would  be  an  ordinary  first  appeal  under  s.  540  of  the 
Civil  Procedure  Code  to  a  person  who  can  afford  the  court-fees,  is  no  longer 
such  an  appeal  in  the  case  of  a  person  who  is  a  pauper  and  cannot  afford 
to  pay  the  court-fees.  For  his  case  then,  though  absolutely  similar,  falls 
not  under  p.  £40  of  the  Code,  but  under  s.  592,  which  disables  the  pauper 
appellant  from  questioning  the  lower  Court's  decree  upon  grounds  ab- 
solutely similar  to  those- which  enable  the  rich  appellant,  so  long  as  he  can 
afford  to  pay  the  court-fees,  to  insist  upon  his  case  being  heard  and  deter- 
mined upon  grounds  such  as  s.  540  of  the  Civil  Procedure  Code  permits. 

The^ame  marked  distinction  between  the  poor  appellant  and  the  rich 
appellant  is  maintained  in  another  statute  also  relating  to  the  administra- 
tion of  civil  justice.  I  refer  to  the  Indian  Limitation  Act,  XV  of  1877. 

That  the  statute  in  art.  156  of  sob,  ii  provides  ninety  days  for  the 
person  who  can  afford  to  pay  the  court-fees  to  appeal  under  the  Code  of 
Civil  Procedure,  but:  only  thirty  days  for  an  appeal  by  the  pauyer  who 
cannot  afford  to  pay  the  court-fees. 

This  is  the  effect  of  s.  592  of  tbe  Civil  Procedure  Code  read  with 
art.  170  of  sob.  ii  of  the  Limitation  Act,  XV  of  1877,  with  the  result  that 
whilst  a  rich  man  is  entitled  to  nicety  days  for  appealing,  the  pauper 
appellant  is  given  only  thirty  days,  that  is  to  say,  exactly  one-third  of  the 
time  which  tfle  person  who  can  satisfy  the  demands  of  the  State  revenues 
possesses, 

[94]  Nor  does  the  distinction  end  here.  S.  4  of  the  Limitation  Act 
imperatively  requires  the  Courts  to  dismiss  suits,  appeals  and  applications 
after  the  prescribed  period  when  sufficient  cause  is  not  shown  within  the 
meaning  of  the  second  paragraph  of  s.  5  Of  that  enactment. 

The  indulgence  is  shown  not  to  the  pauper  appellant,  but  to  the  ap- 
pellant who  can  afford  to  pay  the  court-fees,  as  I  shall  presently  show. 

I  have  already  said  enough  to  show  that  this,  which  to  me  sitting 
here  as  a  Judge,  seems  almost  an  unreasonable  distinction  between  rich 
litigant?  and  the  poor  litigants,  is  by  reason  of  the  imperative  mandates  of 
the  Legislature  itself,  a  provision  which  seems  to  me  to  be  beyond  any  such 
consideration  as  I  can  entertain  as  a  Judge  of  this  Court.  But  because  it 
is  sometimes  possible  for  tbe  Legislature  to  consider  the  views  which  are 
expressed  from  the  Bench  in  connection  with  such  cases,  I  may  say  that 
I  have  failed,  even  after  much  anxious  consideration,  to  understand  the 
policy  upon  which  these  statutory  provisions  have  been  made,  and  which 
statutory  provisions  I  am  bound  to  obey  ;  nor  do  I  understand  why  such 
provisions  were  ever  made  part  of  the  statute  law  of  the  land. 

As  the  statute  law  stands,  and  it  is  because  it  is  for  a  Judge  to 
explain  the  law  and  not  to  make  it,  I  am  driven  to  rule  exactly  according 
to  the  requirements  of  the  statute  law. 

The  application  which  was  admitted  by  my  order,  for  leave  to  appeal 
as  a  pauper,  was  an  application  governed  by  the  provisions  of  art.  170  of 
sch.  ii  of  the  Limitation  Act  (XV  of  1877).  I  have  already  said  that  I 
mistook  it  to  be  entitled  to  tbe  same  privilege  as  it  might  have  been  entitled 
to,  if  it  was  made  by  a  person  who  could  satisfy  the  State  demand  of 
Government  revenue.  That  order  passed  by  me  was  an  illegal  order,  and  the 
petitioner  is  not  entitled  to  the  benefits  of  a.  5  of  the  Limitation  Act,  which 
benefits  are  limited  to  the  rich  who  can  pay  the  court-fees  stamp. 
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1889  I  am  all  the  more  convinced  that  this  interpretation  of  the  law  is 

JULY  18.     right,  because  in  the  first   place,  in  not  only  art,  170,  but  also  in  [95]  the 
penultimate  paragraph  of  s.  12  of  that  enactment,  a  marked  distinction 
APPEL-     j8  to  be  observed  in  the  wording  of  the  statute  between  appeals  by  the  rich 
LATE       man  and  the  appeals  or  rather  applications  for  leave  to  appeal  when  made 
CIVIL,      by  paupers.     S.  12,  in  keeping  with  the  other  provisions  to  which  I  have 
referred,  allows  indulgence  not  to  the  poor  but  to  the  rich,  because  there 
it  draws  a  cleat  distinction  between  an  appeal  by  one  who  can  pay  the 
court-fees  and  application  by  a  pauper  to  be  allowed  to  appeal  in  forma 
pauperis.    So  also  s.  5  of  the  same  enactment  gives  every  indulgence  to  the 
person  who  can  pay  court-fees,  and  none  to  him  who  cannot  pay. 

The  result  of  this  view  is  that  I,  with  very  much  regret,  feel  that  the 
statute  law  as  contained  in  s.  5  of  the  Limitation  Act  (XV  of  1877),  which 
I  am  bound  to  follow  and  enforce,  disables  me  from  considering  whether 
or  not,  under  the  circumstances  of 'this  case,  the  delay  of  four  days  as 
reported  by  the  office  was  or  was  not  excusable.  The  appellant's  misfortune 
might  have  been  similar  to  the  misfortune  of  one  who  could  pay  the  court- 
fees,  and  even  if  the  misfortune  consisted  in  the  breaking  of  a  leg,  such 
misfortune  might  probably  be  intensified  by  the  circumstances  that  she,  the 
appellant,  is  admittedly  a  pauper.  But  so  long  as  the  law  does  not  take 
this  circumstance  into  account,  it  is  not  for  me,  sitting  here  as  one  of  Her 
Majesty's  Judges,  to  advise  what  the  law  should  be,  nor  to  do  other  than 
enforce  that  law. 

The  matter  therefore  stands  thus.  Because  the  plaintiff-appellant 
was  a  pauper  and  could  not  pay  court-fees,  therefore  her  appeal,  instead  of 
being  governed  by  ninety  days'  limitation,  was  to  be  governed  by  thirty 
days'  limitation,  and  because  she  was  a  pauper  she  was  not  to  be  allowed 
any  such  deduction  in  computation  or  indulgence  as  s.  5  provides  ;  and 
that  because  she  is  a  pauper  it  does  not  lie  within  the  power  of  Her 
Majesty's  Judges,  sitting  in  appeal,  to  allow  her  indulgence,  or  to  say 
whether  the  delay  of  four  days  was  or  was  nob  justifiable  or  excusable. 

I  have  said  enough  to  indicate  how  far,  if  I  was  one  of  the 
members  of  the  Legislature,  I  should  dissent,  from  such  provisions 
of  the  law,  but  being  here  as  a  Judge  I  am  bound  to  follow  them 
[96]  in  order  to  indicate,  as  I  have  often  done,  to  the  population  within 
the  jurisdiction  of  this  Court,  how  far  laws  of  limitation  are  laws  which 
must  be  strictly  enforced,  and  that  they  are  essentially  laws  of  repose. 

Because  the  plaintiff-appellant  did  not  within'  the  period  of  limitation 
provided  by  art.  170  of  Act  XV  of  1877  apply  for  leave  to  appeal  to  this 
Court,  and  because  such  application  for  leave  to  appeal  in  forma  pauperis 
was  delayed  by  four  days,  and  also  because  such  delay  cannot  be  excused 
by  this  Court  within  the  meaning  of  s.  5,  I  hold  that  the  appeal  is  barred 
by  limitation,  and  that  it  should  be  dismissed  as  such  without  entering  into 
the  question  as  to  the  rights  of  the  parties.  I  would  dismiss  the  appeal 
with  costs. 

Appeal  dismissed. 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  Straight  and  Mr,  Justice  Tyrrell. 


SANT  LAL  AND  ANOTHER  (Plaintiffs)  v.  UMHAC-UN-NISSA 
(Defendant)  *    [14th  August,  1889.] 

Execution  of  decree — Postponement  of  sale  in  execution— Sale  held  through  order  for 
postponement  not  reaching  the  conducting  officer — Material  irregularity  in  conduct- 
ing sals— Illegal  sale— Civil  Procedure  Code,  s.  311. 

The  Court  executing  a  decree  passed  an  order  postponing  a  sale  in  execution, 
but  the  order  failed  to  reach  the  officer  conducting  the  sale,  and  the  sale  was 
consequently  held.     The  judgment-debtor  applied  to  havo  the  sale  set  aside  as- 
void. 

Held  that  the  effect  of  the  Court's  order  for  postponement  cf  the  sale  was  to 
deprive  the  officer  of  all  egal  authority  to  hold  it  on  the  date  previously  fixed  ; 
that  his  not  being  aware  of  the  order  was  not  material )  that  the  defect  in  the 
sale  amounted  to  an  illegality  and  not  merely  to  an  irregularity  within  the  mean- 
ing of  s.  311  of  the  Civil  Procedure  Code  ;  that  consequently  it  was  not  necessary 
to  show  that  the  defect  had  caused  substantial  loss  to  the  judgment-debtor;  and 
that  the  Court  could  not  confirm  the  illegal  sale,  but  must  hold  it  to  be  void. 
Sukhjei  Rai  v.  Sheo  Ghulam  (1),  Earn  Dial  v.  Mahtab  Singh  (2),  and  Ganga 
Prasad  v.  Jag  Lai  Rai  (3j,  referred  to. 

[F. ,  9  O.C.  289  ;  R  ,  5  M.L.  J.  70  (74)  ;  D.,  21  A.  140  (142).] 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of 
Straight,  J. 

[97]   Munshi  Juala  Prasad,  for  the  appellants. 
Mr.  Hamid-ullah,  for  the  respondent. 

JUDGMENT. 

STRAIGHT,  J. — The  facts  of  the  case  to  which  this  appeal  relates  are 
as  follow  : — A  decree  was  obtained  against  the  judgment-debtor  respondent, 
and  an  application  was  made  for  sale  of  certain  property  of  hers,  and  the 
sale  took  place  on  the  29th  November,  1888.  The  respondent  applied  for 
the  postponement  of  the  sale  on  the  22nd  November,  1888,  and  an  order 
was  made  to  the  effect  that  if  security  was  given  within  one  week  the 
sale  would  be  postponed.  On  the  29th  November,  1888,  the  judgment- 
debtor  filed  a  security-bond,  and  on  that  date  the  Court  executing  the  decree 
passed  an  order  postponing  the  sale.  Owing  to  some  circumstances  for 
which  the  judgment-debtor  cannot  be  held  responsible,  that  order  of  the 
Court  failed  to  reaqh  the  officer  conducting  the  sale.  Consequently  the 
sale  was  held  and  the  decree-holder  appellant  before  us  became  the 
purchaser  of  the  property.  The  judgment-debtor  then  asked  to  have  the 
sale  set  aside  on  the  ground  that  at  the  time  it  took  place  the  conducting 
officer  was  incompetent  to  hold  the  sale  by  reason  of  the  order  of  the 
29th  November,  1888.  To  this  objection  the  learned  Subordinate  Judge 
has  given  effect,  and  holding  that  there  was  material  irregularity  set  the 
sale  aside.  It  is  this  order  that  is  the  subject  of  the  appeal  by  the  decree- 
holder,  the  auction-purchaser.  It  is  contended  by  Mr.  Juala  Prasad,  the 
learned  pleader  for  the  appellant,  that  the  Subordinate  Judge  was  bound 
to  find  something  more  than  mere  irregularity,  and  that  it  lay  on  him  on 

*  First  Appeal,  No.  69  of  1889,  from  an  order  of   Munshi   Peare  Lai,   Subordinate 
Judge  of  Meerut,  dated  the  14th  August  1889. 

(1)  4  A.  382.  (2)  3  A.  701.  (3)  11  A.    333. 

811 


1889 

AUG.  14. 

APPEL- 
LATE 
CIVIL. 

12  A.  96  = 
9  A.W.N 
(1889)  201. 


12  All.  98 


INDIAN   DECISIONS,   NEW   SEBIES 


1889  'he  evidence  produced  by  the  judgment-debtor  to  come  to  the  conclusion 
AUG.  14.  either  one  way  or  the  other  that  there  had  been  some  substantial  loss  to 
the  judgment-debtor  by  reason  of  the  irregularity  complained  of.  I  think 
APPEL-  that  the  use  of  the  word  "  irregularity  "  by  the  learned  Subordinate 
LAID  Judge  is  misleading,  if  he  intended  to  say  that  the  case  was  one  which 
ClVIL.  teM  within  s.  311  of  the  Code  of  Civil  Procedure.  I  think  it  was  some- 
thing more  than  an  irregularity.  I  think  that  the  sale  was  an  illegal 
12  A.  6=  gaie  jusfc  as  much  as  if  a  Court  tried  a  cause  in  respect  of  a  subjact- 
9  A.W.N,  matter,  which  before  the  date  of  trial  had  been  removed  from  its 
(1889)  201.  jurisdiction  by  an  authority  having  power  to  deprive  it  of  such  juris- 
[98]diction.  Under  the  Code  of  Civil  Procedure  the  officer  conducting 
the  execution-sale  derives  his  authority  and  competence  entirely  from  the 
Court  executing  the  decree,  and  it  is  clear  from  tha  powers  given  by  the 
statute  to  such  Court  that  if  it  does  postpone  a  sale  its  order  must  have 
the  immediate  effect  of  postponing  the  sale  :  indeed,  if  it  be  not  so,  most 
serious  complications  might  arise,  and  the  result  would  ensue  that  although 
a  Court  having  full  power  to  do  so  had  postponed  a  sale,  the  officer 
appointed  to  conduct  it  might  nevertheless  hold  such  sale.  I  do  not  think 
that  the  question  whether  the  order  of  the  postponement  did  or  did  nob  reach 
the  officer  conducting  the  sale  is  of  any  serious  importance.  When  once 
the  gale  was  postponed,  all  power  to  hold  it  went  out  of  the  officer  appoint- 
ed, and  he,  though  no  doubt  in  this  particular  case  without  being  aware  of  it 
was  functus  officio.  Then  the  question  arises  what  power  have  we  under  the 
Code  to  deal  with  the  state  of  things  ?  I  cannot  suppose  that  it  was  intended 
that  a  Court  executing  a  decree  was  to  confirm  a  sale  which  had  never  taken 
place  in  the  sense  that  it  had  taken  place  without  authority,  or  that  it 
was  to  refuse  to  set  aside  such  a  sale  when  brought  to  its  notice.  In  the 
case  of  Sukhdso  Rai  v.  Sheogkulam  (1)  I  stated,  in  terms  which  I  believe 
have  been  more  than  once  approved  of  by  Judges  of  this  Court,  the 
grounds  on  which  it  seemed  to  me  cases  of  this  kind  might  be  dealt  with, 
and  in  the  case  otRam  Dialv.  Mahtab  Singh  (2)  which  was  subsequently 
confirmed  in  appeal  by  their  Lordships  of  the  Privy  Council,  I  and  my 
late  colleague  Mr.  Justice  Oldfiald  dealt  with  a  case  in  a  similar  manner. 
There  is  also  a  ruling  of  the  learned  Chief  Justice  in  the  cas.e  of  Ganga 
Prasad  v.  Jag  Lai  Rai  (3)  which  adopted  a  similar  view,  and  there  it  was 
held  by  him,  in  reference  to  s.  290,  that  the  terms  of  that  section  were 
not  merely  directory  but  mandatory,  and  under  certain  circumstances  the 
sale  being  contrary  to  law  was  void,  and  that  this  Court,  or  indeed  any 
Court  dealing  with  such  a  sale,  could  not  recognize  or  sustain  it.  I 
therefore  come  to  the  conclusion  that  the  order  of  the  Subordinate  Judge 
in  this  case  should  not  be  disturbed,  its  practical  [99]  effect  being 
to  declare  the  sale  of  the  29th  November,  1388,  to  be  a  void  sale. 
The  appeal  is  dismissed  with  costs. 
TYRRELL,  J. — I  agree. 

Appeal  dismissed. 
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12  I.  99  =  10  A.W.N.  (1890)  17.  1890 

APPELLATE  CIVIL.  JAN.J4. 

Before  Mr.  Justice  Straight  and  Mr.  Justice  Mahmood.  APPEL- 

LATE 

BENI  MADHO  (Defendant)  v.  BASDEQ  PATAK  AND  OTHERS  CIVIL. 

(Plaintiff)*     [14th  January,  1890.]  .oTTo 

1  A   A  .    00  — 

Hindu  law- Joint  Hindu  family— Mortgage  and  decree  tkerecn   cffictng  jo'nt  family    10  A.W.N. 
property— Mortgage  ejected  by  and  decnepssnd  against  fctfur  inly—  Father's  del t 
—Effect  of  mortgage  and  decree  on  son's  righ's  and  interests. 

Where  a  Hindu  son  is  coming  into  Court  to  assail  either  a  mortgage  made  by 
bis  father,  or  a  decree  passed  against  his  father,  or  a  sale  held  or  threatened  in 
execution  of  such  decree — whether  it  be  upon  a  mortgage -security  or  in  respeot 
of  a  simple  money-debt — where  there  is  nothing  to  show  any  limitation  of  the 
extent  of  interest  sold  or  threatened  with  sale  or  charged  in  a  security  or  dealt 
with  by  a  decree,  it  rests  upon  him,  if  he  seeks  to  escape  from  having  his  interest 
affected  by  the  sale,  to  establish  that  the  debt  he  desires  to  be  exempted  from 
paying  was  of  such  a  character  that  he,  as  the  eon  of  a  Hindu,  would  not  be 
under  a  pious  obligation  to  discharge  it,  or  that  bis  interests  in  the  property 
were  cot  covered  by  the  mortgage  or  touched  by  the  decree,  or  affected  by  the 
sale  certificate. 

[F,— 12  A.  209  (212),  F.  Appr.— 14  A.,  179  (182)  ;  R.— 13  A.  216  (219)  ;  14  A.  .190  (192) ; 
22  A.  408  (490,  410)  ;  27  A.  16  (F.B.)  =  1  A.L.J.  310=  A.W.N.  (1904;,  151;  28  A. 
508  (538)  =  3  A.L.J.  274  =  A.W.N.  (1906),  117  ;  31,  A.  176  (215)  =  6  A.L.  J.  263; 
=  16  C.P.L.E.  19  (23)  ;  1  O.C.  53.] 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of 
Straight,  J. 

Munshi  Jokhu  Lai,  for  the  appellant. 
Munshi  Jnala  Prasad,  for  the  respondents 

JUDGMENT. 

STRAIGHT,  J. — This  appeal  relates  to  a  suit,  of  a  by  no  means 
uncommon  description,  brought  by  the  minor  sons  of  a  Hindu  to  avoid  a 
mortgage  transaction  of  the  12oh  April,  1884,  and  a  decree  obtained 
against  their  father  by  the  mortgagee  for  sale  of  the  mortgaged  property,  by 
obtaining  a  declaration  that  their  interests  in  the  property  charged  were 
not  affected  thereby.  Tbe  mortgage  transaction,  as  I  have  stated,  took 
place  upon  the  12bh  April,  1884,  and  it  was  between  the  appellant  Beni 
Madho,  for  a  consideration  of  Rg.  8,600  as  mortgagee  and  Kandhya  Ram 
the  father  of  the  minor  plaintiffs  and  his  brother  Bhagantia  as  mortgagors. 
The  mortgage  money  was  sought  to  be  raised  and  in  fact  was  raisedjto  satisfy 
and  [100]  pay  off  a  debt  due  from  Bhagantia,  the  uncle  of  the  plaintiffs,  a 
member  of  the  joint  family  along  with  them  and  their  father.  The  mort- 
gagee having  failed  to  get  payment  of  the  mortgage-debt,  on  the  30th  March 
1886,  obtained  a  decree  against  both  his  mortagors,  for  sale  of  the  mort- 
gaged property,  and  in  execution  it  was  attached.  Thereupon  objections 
were  preferred  to  such  attachment  on  behalf  of  the  minors,  which  were 
disallowed,  and  in  consequence  the  present  suit  was  instituted  upon  the 
21st  July,  1887.  The  object  of  this  suit  is  to  have  it  declared  that  the 
decree  of  the  30fch  March,  1886,  obtained  by  the  appellant  against  the 
father  of  the  plaintiffs  and  their  uncle,  is  not  binding  upon  the  plaintiff?, 
nor  can  their  interests  in  the  property  attached  and  threatened  with  sale  be 
brought  to  sale.  This  form  of  suit,  as  I  have  already  said,  is  a  well-known 


*  First  Appeal,  No.  11  of  1888,  from  a  decree  of  W.T,  Martin,  Esq.,  District  Judge 
of  Mirzapur.  dated  the  28th  October,  1837. 
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1890       one ;    and    their   Lordships   of    the   Privy    Council    have    over   a  long 

JAN.  14,     series  of  years  had  to  give  many  important  rulings  upon  the  subject.     No 

doubt  the  principle  enunciated  by  them  in  earlier  cases  led  the  Courts  in 

APPEL-    India  to  take  a   somewhat  narrower  view  of  the  rules  that  should  govern 

LATE       in  such  matters   than  that   which  appears  to  have  been   since  adopted. 

CIVIL.      I    ^ink  I  am    correct  in  saying   that   down  to   the    point  at  which   the 

judgment  of  the  late  Chief  Justice  Sir  Comer  Petheram  and  myself  was 

12  A.  99=     delivered,    in   the   case   of   Basa   Mai   v.   Maharaj  Singh    (1),    all   the 

10  &.W.N.    decisions  of  their  Lordships  of  the  Privy  Council,  which  had  been  delivered 

(1890)  17.    were  collected ;  and  we  therein  stated  what  appeared  to  us  to  be  the  result 

of  those  rulings  as  formulated  in  the  proposition  with  which  our  judgment 

concluded.     Since  then  there  have  been  several  more  rulings  by  their 

Lordships  of  the  Privy  i  Council ;  namely  :     Simbhunath  Panday  v.  Golab 

Singh  (2),  Fettachi  Chettiar  v.  Sangili  Veera  Pandia  Chinnathambiar  (3), 

Doulat  Bam  v.  Mehr  Chand  (4),  Bhagbut  Pershad  v.  Musammat  Grija 

Koer  (5), Meenakshi  Naiduv.Inmudi  Kanaka  Ramaya  Koonden(6],  and  an 

unreported  case  of  Rai  Babu  Mahabir  Pershad  v.  Rai  Meheswar  Nath 

Sahai,  dated  the  20fch  November,  1889. 

[101]  In  the  first  of  these  cases  in  L.  R.,  14  I.  A,,  p.  77.  ii  was  hald 
that,  where  an  execution-sale  relating  to  joint  family  property  has  taken 
place  under  a  decree  obtained  in  a  suit  against  the  father  alone  in  respect 
of  a  mortgage  executed  by  him  alone,  in  which  his  interest  in  the  property 
specifically  was  alone  charged  and  the  decree  and  sale-certificate'are  limited 
to  such  interest,  no  matter  what  the  nature  of  the  debt  was,  only  his 
interest  passed.  In  the  judgment  it  is  remarked: — "Each  case  must 
depend  upon  its  own  circumstances.  It  appears  to  their  Lordships  that 
in  all  the  cases,  at  least  the  recent  cases,  the  inquiry  has  been  what  the 
parties  contracted  about  if  there  was  a  conveyance,  or  what  the  purchaser 
had  reason  to  think  he  was  buying  if  there  was  no  conveyance  but  only 
a  sale  in  execution  of  a  money-decree."  This  case  was  'followed  by  my 
brother  Mahmood  and  myself  in  Ram  Sahai  v.  Kewal  Singh  (7)  and  in 
Raghubar  Singh  v.  Lachmi  Narain  (8).  In  the  second  of  their  Lord- 
ships' decisions  in  L.  R.,  14  I.  A.,  p.  84,  it  was  held  upon  the  facts 
that  only  the  right,  title  and  interest  of  the  father  \vn  intended 
to  be  sold  at  the  exeeufcion-sale  and  only  that  interest  was  actually 
purchased.  It  was  there  said: — "If  the  whole  estate  could  have 
been  put  up  for  sale,  it  was  not  put  up.  It  is  not  a  question  of  what 
the  Courts  could  have  done  or  what  they  ought  to  have  done,  but  what 
they  did,  what  was  put  up  for  sale  and  what  was  purchased.  If  what 
was  put  up  for  sale,  was  merely  the  estate  which  the  father  had  in  his 
lifetime,  then  what  the  purchaser  purchased  was  only  that  interest."  In 
the  third  case  at  p.  187  of  L.  R.  14  I.  A.,  Daulat  Ram,  the  plaintiff,  being 
the  holder  of  a  decree  on  a  mortgage  by  the  managing  members  of  a  joint 
Hindu  family,  in  execution  purchased  the  mortgaged  property.  Being 
resisted  on  obtaining  possession  under  his  purchase  by  the  defendants, 
other  members  of  the  same  family,  he  brought  this  suit  to  have  it  declared 
that  such  purchase  covered  or  included  the  interests  of  the  defendants. 
The  latter  simply  defended  the  suit  on  the  ground  that  as  they  were 
no  parties  to  the  mortgage  or  the  suit  thereon,  the  decree  and 
execution-sale  did  not  touch  their  interests.  It  was  held  that 
this  contention  was  of  no  avail  and  they  were  bound.  In  [102]  tha 


(1)8  A  205.  (2)141.  A.  77,  (3)  14  T.  A.  84.  (4)  14  LA.   187. 

(5)  15  I.A.  99.          (6)  I.A,  1.  (7)  9  A.  673.          (8)  7  A.W.N,  (1887)  291, 
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course  of  judgment  it  is  said  : — "  It  appears  from  the  cases  that 
have  been  cited  that  notwithstanding  the  defendants  were  not  made 
parties  to  the  suit,  still  as  the  suit  was  brought  on  the  mortgage  to  re- 
cover the  mortgaged  property,  and  the  plaintiff  on  the  suit  obtained  a 
decree  and  executed  that  decree  by  seizing  the  mortgaged  property,  the 
question  would  be  whether  the  mortgage  included  the  interests  of  all 
parties  or  only  the  right,  title  and  interest  of  the  two  parties,  who  were 
made  defendants.  In  the  case  reported  from  Volume  5  of  the  Indian 
Law  Reports,  Mr.  Justice  Pontifex  in  giving  bis  decision  says  at  page 
"  It  has  been  decided  that  if  the  managing  member  of  a  family,  the 
other  members  of  which  are  at  the  time  minors,  having  authority  (the 
touchstone  of  which  is  necessity)  mortgages  the  whole  16  annas  of  the 
ancestral  property,  then  in  a  suit  by  the  mortgagee,  the  sale  under  the 
decree  would  pass  the  whole  16  annas  of  the  mortgaged  property, 
although  the  mortgagor  alone  was  mada  defendant,  and  the  reason 
for  such  decision  probably  is  that  the  16  annas  having  been  validly 
mortgaged  to  tbe'mortgagee,  and  his  remedy  being  foreclosure  or  sale,  the 
decree  of  ths  Court  would  affect  what  was  in  the  parties  before  it,  namely, 
the  mortgagee's  right  validly  acquired  to  have  the  whole  16  annas  sold." 
Elsewhere  their  Lordships  remark  as  to  the  facts  before  them,  "  When 
the  plaintiff  applied  to  be  let  in  to  possession  under  the  certificate  of  sale, 
the  defendants  objected.  He  therefore  brought  this  suit  and  the  defend- 
ants had  the  opportunity  of  trying  whether  the  mortgage  was  a  valid 
mortgage,  which  bound  the  ancestral  property.  The  plaintiff  proposed  to 
prove  all  the  facts  that  were  necessary  to  make  the  mortgage  valid  and 
binding  on  them.  The  defendants  had  the  opportunity  ,Jof  trying  that 
question,  but  they  did  not  wish  to  try  if=.  They  made  their  stand  upon 
the  ground  that  they  had  not  been  made  parties  to  the  suit  and  that  the 
two  mortgagors  alone  had  been  sued.  But  that  ground  falls  from  under 
them."  In  a  somewhat  similar  condition  of  facts  my  brother  Tyrrell  and 
I  took  the  same  view,  in  the  case  reported  in  I.  L,  E.,  10  All.,  123.  In 
the  fourth  decision  of  their  Lordships  to  be  found  in  L.  B.  15  I.  A.,  p.  99, 
it  was  held  that  where  joint  ancestral  property  has  been  sold  in  execution 
of  a  decree  on  a  mortgage  [103]  executed  by  a  Hindu  father,  if  hia 
sons  come  into  Court  to  set  aside  such  sale,  they  must  establish 
that  the  debt  to  which  the  mortgage  related  was  contracted  for  an 
immoral  purpose,  and  that  it  did  not  rest  on  the  creditors  to  show 
that  they  had  made  proper  inquiry  or  that  the  money  had  been 
borrowed  in  a  case  of  necessity.  Their  Lordships  say,  "  It  must 
be  borne  in  mind  that  this  was  not  a  case  of  a  joint  family  consisting  of 
brothers,  but  it  was  one  consisting  of  fathers  and  children,  and  it  has  been 
held  that  sons  are  liable  to  pay  the  debt  of  their  fathers  unless  incurred 
for  immoral  or  illegal  purposes."  The  case  Suraj  Bunsi  Koer  v.  Sheo 
Persad  Singh  (1)  was  referred  to  and  the  propositions  established  by  it 
stated,  and  then  their  Lordships  continue  :  "  Now  although  at  the  time  of 
the  sale,  notice  was  given  on  behalf  of  the  childern  that  the  property  was 
joint  ancestral  property  and  that  the  father  had  no  right  to  mortgage  it, 
still  the  question  arises  whether  under  the  execution  of  the  decree  under 
which  the  property  was  ordered  to  be  attached,  it  was  for  the  purchaser 
to  show  that  there  was  a  necessity  for  the  loan,  or  whether  it  was  not 
necessary  for  those  who  claimed  on  behalf  of  the  childern  to  show  that 
the  debt  was  contracted  for  an  immoral  or  illegal  purpose.  If  it  was 

(1)  6  I.  A,  104. 
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1890       necessary  to  show  that  the  debt  was  so  contracted,  the  plaintiff  failed  to 

JAN.  14.      prove  that  fact.  It  appears  to  their  Lordships  that  according  to  the  dicision  in 
—        the  case  of  Suraj  Bunsi  Koer  v,  Sheo  Pershad  Singh  (1),  it  was  necessary  for 

APPEL-     the  plaintiffs  to  show  that  the  debt  was  contracted  for  an  illegal  or  immoral 

LATE       purpose It  appears  therefore  from  the  decisions  that  in  a  casalike  the 

CIVIL.      Present,  where  sons  claim  against  a  purchaser  of  an  ancestral  estate  under  an 
execution  against  tbeir  father  upon  a  debt  contracted  by  him,  it  is  necessary 

12  A,  99  =»    for  the  sons  to  prove  that  the  debt  was  contracted  for  an  immoral  purpose, 
10  A.W.N,    and  ib  is  not  necessary  for  the  creditors  to  show  that   there  was  a  proper 

(1890)  17.  inquiry,  or  to  prove  that  the  money  was  borrowed  in  a  case  of  necessity." 
In  the  fifth  case,  in  L.B  ,  16  I. A.,  p.  1,  the  father  had  executed  a  single 
bond  for  Us.  2,000  upon  which  the  creditor  obtained  a  simple  money- 
dscree  and  attached  the  whole  joint  zemindari  interest.  The  son 
objected  and  asked  to  have-  his  share  excluded  but  failed,  and  the 
[104]  sale  went  on  and  the  whole  estate  was  sold  and  purchased  by  the 
decree- holder.  Then  the  son  brought  his  suit,  not  denying  that  the  whole 
had  been  sold  but  impeaching  the  debt  which  led  to  the  sale,  and  asserting 
that  the  decree  founded  on  it  could  not  bind  his  interest.  It  was  held 
that,  failing  to  make  out  the  grounds  on  which  he  brought  his  suit,  it  had 
been  rightly  dismissed  by  the  Court  of  first  instance.  In  the  unreported 
case,  the  question  was  whether  the  purchaser  at  a  sale  in  execution  of  a 
decree  against  the  father  had  purchased  the  entirety  of  the  zemindari 
interest,  and  it  was  remarked,  "  The  question  is  whether  the  plaintiff, 
who  is  the  son  of  the  judgment-debtor,  can  set  up  his  right  as  a  co-sharer 
to  impeach  a  sale  decreed  against  his  father  for  the  purpose  of  defraying 
the  debts  of  his  father  and  grandfather.  He  can  only  do  so  on  condition 
that  be  shows  tbe  debts  to  have  been  contracted  for  immoral  purposes, 

•  and  that  issue  has  been  found  against  him  in    this  suit It  is 

hardly  possible  to  make  it  clear  that  all  parties,  judgment-creditors, 
judgment-debtor,  the  plaintiff  and  his  advisers  and  the  Court  itself  con- 
sidered that,  the  thing  put  up  to  sale  was  the  entirety  of  the  estate." 

These  rulings  seem  to  me  to  have  gone  somewhat  further  than  the 
former  ones,  and  the  outcome  of  the  whole  of  this  body  of  decisions 
appears  to  be  this,  that  where  a  Hindu  son  is  coming  into  Court  to  assail 
either  a  mortgage  made  by  his  father  or  a  decree  passed  against  his 
father  or  a  sale  held  or  threatened  in  execution  of  such  decree — whether 
it  be  upon  a  mortgage-security  or  in  respect  of  a  simple  money-debt — 
where  there  is  nothing  to  show  any  limitation  of  the  extent  of  interest 
sold  or  threatened  with  sale  or  charged  in  a  security,  or  dealt  with 
by  a  decree,  it  rests  upon  him,  if  he  seeks  to  escape  from  having  his 
interests  affected  by  the  sale,  to  establish  that  the  debt  he  desires  to  be 
exempted  from  paying  was  of  such  a  character  that  he  as  the  son  of 
a  Hindu  would  not  be  under  a  pious  obligation  to  discharge  it,  or  that  his 
interests  in  tbe  property  wera  not  covered  by  the  mortgage  or  touched  by 
the  decree  or  affected  by  the  sale-certificate.  Now  in  this  case  upon  the 
showing  of  the  learned  Judge,  there  is  no  proof  whatever  that  the  mortgags- 
[105]  debt  of  the  12th  April  1884,  was  an  immoral  debt,  that  is  to  say, 
a  debt  which  according  to  the  Hindu  Law  the  sons  of  a  Hindu  would  not 
be  under  a  pious  obligation  to  discharge,  or  that  anything  less  than  the 
whole  zamindari  interest  was  mortgaged,  or  that  the  decree  for  sale  related 
only  to  the  father  and  uncle's  share.  It  was  alleged  in  the  plaint  that  the 
debt  was  incurred  for  "bad  and  immoral  purposes,"  but  there  is  not  a 
particle  of  proof  of  that,  and  the  oqjy  suggestion  appears  to  be  that  it  was 
bad  and  immoral  for  one  brother  to  pay  another's  debt.  Adopting  the 

816 


YI] 


SHEOGOBIND  v.   ABLAKHI 


12  All.  106 


principles  which  their  Lordships  of  the  Privy  Council  have  laid  down, 
I  think  that  this  suit  instead  of  having  been  decreed  should  have  been  dis- 
missed, and  I  therefore  decree  the  appeal  with  costs,  aud  the  suit  of  the 
plaintiffs  will  stand  dismissed  with  costs.- 

MAHMOOD,  J. — I  am  entirely  of  the  same  opinion. 

Appeal  dismissed. 

12  A.  105  =  10  A.W.N.  1890)  10, 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Mahmood. 


1890 
14. 


APPEL- 
LATE 
CIVIL, 

2  A.  99  = 
10  A.W.N. 
(1890)  17. 


SHED   GOBIND   AND   ANOTHER    (Plaintiffs}  V.    ABLAKHI    AND   OTHERS 

(Defendant)*    [7th   August,  1889.] 

Limitation—  Appeal—  Ad  XV of  1877,  (Limitation  Act),  ss.  5,  12 — "  Time-re  quiiite  for 
obtaining  a  copy  of  the  deiree  appealed  against  "—Ncgkct  of  Court  officials  in 
issuing  copies. 

A  decree  of  a  lower  appellate  Court  was  passed  on  the  26th  March  1838,  and 
an  appeal  therefrom  was  presented  to  the  High  Court  on  the  6th  July,  or  twelve 
days  beyond  the  time  allowed  by  art.  156,  soh.  ii  of  the  Limitation  Act  (XV  of 
1877)  An  application  for  a  copy  of  the  judgment  under  appeal  was  imde  by 
the  appellants  on  the  28ih  Mirob,  *nd  the  ^9ib  March  WHS  fixed  by  the  office  as 
the  date  when  the  estimate  of  the  costs  of  such  copy  was  to  bs  delivered,  and  it 
was  delivered  on  that  day.  The  estimate  was  not  complied  with  until  the  5tb 
April,  when  the  appellants  put  in  the  necessary  stamp  paper  according  to  the 
estimate.  Upon  the  entry  of  the  stamp  paper  no  intimation  was  made  by  the 
office  to  ths  appellants  as  to  when  the  copy  would  be  ready  for  delivery.  The 
copy  was  delivered  on  the  10. h  April, 

Held  that  under  s.  12  of  the  Limitation  Act  the  appellants  were  entitled  to  a 
deduction  rf  the  whole  period  between  the  2Sih  March  and  the  10th  April,  and 
that,  if  this  were  not  so,  the  appeal  should  be  admitted  under  s.  5  of  the  Act. 

[106]  The  words  ins.  12:"the  time  requisite  for  obtaining  a  copy  of  the 
decree  appealed  against  "  imply  th vt  the  appellant  is  not  to  lose  his  right  of 
appeal  by  reason  of  the  neglect  of  the  officials  who  issue  copies  or  who  are  required 
to  g;ve  notioe  when  such  copies  are  ready. 

[R.,  12  A.  461  ;  3  C.W.N,  55  ;  5  L  B.R.  15,  (17).] 

THE  fact  of  this  case  are  stated  in  the  judgment  of  Mahmood,  J. 

Mr.  Niblett,  for  the  appellants. 

Pandit  Sundar  Lai,  for  the  respondents. 

JUDGMENT. 

MAHMOOD,  J. — Before  I  can  dispose  of  this  case  finally,  I  consider  it 
necessary  to  remand  the  case,  under  s.  566  of  the  Civil  Procedure  Code, 
for  clear  findings  upon  .certain  points  but  in  order  to  explain  them  it  is 
necessary  to  state  certain  facts,  upon  which  the  following  genealogical  table 
throws  light. 

Parmeshar  Dat. 


Musamrnat  B ichi 

(ooDcubine,  defend- 

dant  No.  3),  Mata 

Prasad  (son,  defendant 

Nr.  4). 


Narain 

(son.  defendant 
No.  2). 


I 

Musammat  Ablakhi 
(widow,  defendant 
No.  1).      . 


•Second  Appeal  No.  996  of  1888,  from  the  deorre  of  W,  T.  Martin,  Esq.,  District 
Judge  of  Mirzapur,  dated  the  U6th  March  1888,  modifying  the  decree  of  Munshi  Madho 
Lai,  Subordinate  Judge  of  Mirzipur,  dated  the  9th  November,  1887. 
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Oo  fcbe  21st  May,  1883,  Musammat  Ablttkhi,  defendant  No.  1,  for 
herself  and  as  guardian  of  her  minor  son  Narain,  defendant  No.  2,  executed 
a  hypothecation  bound  in  favour  of  Sheo  Gobind  and  Parsotam,  plaintiffs- 
respondents,  iu  respect  of  a  grove  and  a  house  situate  therein.  The 
money  due  upon  the  bond  was  not  paid,  and  the  present  suit  was 
instituted  by  the  plaintiff s  on  the  19bh  May,  1887,  for  recovery  of  money 
due  upon  the  bond  of  the  21st  May  1883,  by  enforcement  of  lien. 

In  the  suit  Musmmat  Bachi,  who  has  been  found  to  be  the  concubine 
of  the  deceased  Parmeshar  Dat,  wasimplea3ed  as  defendant  No.  3,  andher 
son  by  Parmeshar  Dat,  namely,  Mata  Prasad,  was  impleaded  as  defendant 
No.  4. 

Both  Musammat  Bachi,  and  her  son  Mata-  Prasad  resisted  the 
suit  upon  the  ground  that  thay  had  been  in  proprietary  possession 
adverse  to  the  mortgagors  Musammat  Ablakbi  and  Narain,  defend- 
[107]  antsNos.  1,  and  2,  and  that  their  rights  were  therefore  not  affected 
by  the  hypothecation  of  the  21st  May.  1883. 

The  Court  of  first  instance  decreed  the  claim  as  against  Musammat 
Ablakhi,  defendant  No.  1,  and  Narain,  defendant  No.  2,  bub  exempted  the 
property  and  person  of  Musammat  Bachi,  defendant  No.  3,  and  Mata 
Prasad,  defendant  No.  4. 

The  plaintiffs  appealed  to  the  lower  appellate  Court  which  has 
recorded  a  judgment  whioh  does  not  fully  satisfy  the  specific  requirements 
of  s.  574  of  the  Civil  Procedure  Code.  The  effect,  however,  of  tbe  decree 
passed  by  that  Court  was  to  modify  the  first  Court's  decree  by 
exempting  the  house,  but  allowing  the  decree  to  be  enforced  against  the 
grove. 

From  the  decree  of-  the  lower  appellate  Court  Musammat  Bachi, 
defendant  No.  3,  and  Mata  Prasad,  defendant  No.  4,  have  preferred  this 
second  appeal,  and  an  inordinately  large  amount  of  time  of  this  Court 
has  been  taken  up  in  hearing  the  argument  addressed  to  me  by  Mr.  Sundar 
Lai  in  support  of  the  preliminary  objection  to  tbe  effect  that  the  appeal 
was  barred  by  limitation  and  could  not  therefore  be  heard. 

Before  I  proceed  any  further  I  wish  to  state  exactly  the  line  of  thought 
which  induced  the  learned  Pandit  to  devote  so  much  time  to  the  point 
which  does  not  appear  to  me  too  difficult  to  decide.  The  argument  of  the 
learned  Pandit  proceeds  upon  the  following  facts  : — 

The  case  was  decided  by  the  learned  Judge  of  the  lower  appellate 
Court  on  the  26th  March  1888,  and  the  appeal  was  not  preferred  till  the 
6th  July  1888,  thus  giving  an  interval  of  102  days,  that  is  to  say,  twelve 
days  beyond  the  limitation  allowed  by  art.  156  of  sch.  ii  of  the  Limitation 
Act  (XV  of  1877),  which  provides  only  90  days. 

The  learned  Pandit  in  placing  his  case  before  me  admits  that  s.  12 
of  the  Limitation  Act  is  applicable,  and  that  thereunder  the  appellants 
are  entitled  to  the  exclusion  of  "  the  time  requisite  for  obtaining  a  copy 
of  the  decree  appealed  against."  This  the  learned  Pandit  [108]  argues 
the  defendants  were  fully  entitled  to  ;  but  his  argument  rests  upon  these 
facts  : — 

The  application  to  obtain  a  copy  of  the  judgment  appealed  from  was 
made  on  the  28th  March  1888,  and  the  next  day,  namely,  the  29th  March 
1888,  was  fixed  by  the  office  as  the  date  when  the  estimate  as  to  the  costs 
of  such  copy  were  to  be  delivered.  The  estimate  was  so  delivered  on  that 
day. 

It  is  admitted  that  the  estimate  so  delivered  was  not  complied  with 
immediately  ;  but  what  did  actually  happen  was  that  on  the  5th  April, 
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1888,  the  defendants-appellants  put  in  the  stamp  paper  requisite  accord- 
ing to  the  estimate  for  copies  which  they  had  applied  for  so  long  before 
as  the  28th  March,  1888.  Upon  the  entry  of  the  stamp  papers  no  kind  of 
intimation  was  given  to  the  defendants-appellants  as  to  the  period  when 
the  copy  would  be  ready  for  delivery  to  the  appellants  who  had  applied 
for  it  so  long  before  as  the  28th  March,  1888,  but  as  a  matter  of  fact,  the 
copy  was  delivered  on  the  10th  April  1888. 

Mr.  Sundar  Lai  in  the  long  and  elaborate  argument  which  he  has 
addressed  to  me  has  argued  that  although  if  the  period  between  the  28th 
March  and  the  10th  April  1888  is  to  be  excluded,  the  appeal  is  within 
limitation,  yet  out  of  this  period  I  must  deduct  the  period  between  the 
29th  March  1888  and  the  5th  April  1888,  that  is  to  say,  the  period  when 
the  estimate  was  given  and  the  period  when  the  stamp  paper  was  filed, 
and  the  learned  pleader  contends  that  even  under  the  circumstances  of  this 
case  this  period  was  not  necessary,  and  that  even  the  provisions  of  s.  5 
of  the  Limitation  Act  which  enable  the  appellate  Court  to  entertain 
an  appeal  are  inapplicable  to  the  present  case. 

I  have  listened  to  the  argument  in  support  of  the  preliminary 
objection  with  much  interest,  and  I  may  say  with  sufficient  patience, 
but  I  have  no  doubt  that  the  argument  has  no  force. 

The  whole  of  the  argument  addressed  to  me  relates  to  the  inter- 
pretation of  some  English  words,  namely,  the  words  "  the  time  requisite 
for  obtaining  a  copy  of  the  decree  appealed  against  "  [109]  as  they 
occur  in  the  second  paragraph  of  s.  12.  I  have  no  doubt  that  the 
word  "requisite"  makes  it  possible  for  the  appellant  to  require  its  mean- 
ing to  be  such  that  he  should  not  lose  the  right  of  appeal  either  by 
reason  of  the  neglect  of  the  officials  who  issue  copies  or  those  who  are 
required  to  give  notice  when  such  copies  are  ready.  The  word  "requisite" 
as  it  occurs  in  the  section,  in  my  opinion,  includes  under  the  circum- 
stances of  the  case  the  whole  period  intervening  between  the  28th  March 
1888,  when  the  application  for  copy  was  made,  and  the  10th  April  1888, 
when  it  was  actually  delivered.  I  say  so,  because  in  this  case  no  date 
was  fixed  by  the  officers  of  the  Court  below  either  as  to  the  date  when  the 
copy  would  be  ready  or  as  to  the  date  when  it  would  be  delivered ;  and 
the  copy  itself  was  not  delivered  until  the  10th  April  1888. 

But  there  is  quite  another  aspect  of  the  matter,  and  it  relates  to  the 
interpretation  of  s.  5  of  the  Limitation  Act,  XV  of  1877. 

It  is  not  for  me  to  lay  down  any  rule  which  will  be  binding  upon  the 
other  Judges  of  this  Court,  but  it  is  within  my  powers  to  say  that  in  this 
case  ample  reasons  exist,  even  if  my  views  as  to  the  interpretation  of 
s.  12  do  not  meet  with  their  approval,  to  require  the  exercise  of  the  dis- 
cretionary powers  conferred  by  s.  5  of  the  enactment. 

The  preliminary  objection  as  to  the  appeal  being  barred  by  limitation 
being  thus  disallowed,  I  have  to  hear  the  case  upon  the  merits  and  explain 
the  order  which  I  should  make. 

In  dealing  with  the  case  in  this  manner  I  do  not  think  any  satis- 
factory judgment  can  be  delivered  by  me  without  clear  findings  upon  the 
following  points  : — 

(1)  When  did  Parmeshar  Dat  die  ? 

(2)  For  what  length  of  time  have  the  defendants    been  in   possession 
of  the  house  and  grove  in  suit  ? 

(3)  What  has  been  the  nature  of  such  possession  as  to  its  being 
adverse  or  otherwise  to  Musammafc  Ablakhi  and  Narain    who    are    mort- 
gagors to  the  plaintiffs-respondents  ? 
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1889  [HO]  I  wish  to  add  that  it  was  at  the  express  request  of  Mr.  Niblett 

AUG.  7.     f°r  *be  appellants  that  the  case  has  been  heard  without   any  one  being 

impleaded    as    party -respondent    representing  the  deceased  Parsotam,  as 

APPEL-     stated  in  my  order  of  to-day.     The  proceedings  therefore  will  not   affect 

LATE       the  heirs,  if  any,  of  the  deceased  respondent  Parsotam. 

CIVIL  ^  remaD^  ^D6  case  UE|der  s-  566  of  the  Civil  Procedure  Code  to  the 

'      lower  appellate  Court  for  clear  findings  upon  the  above  points,  and  .upon 

12  A.  105=  receipt  of  the  findings  ten  days  will  be  allowed  to  the  parties  for  objections 
10A.W.N.    under  s.  567  of  the  Code. 
(1890)  10.  Issues  remitted. 


12  A.  110  =  10  A.W.M.  (1890)  31. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Et.,  Chief  Justice,  and  Mr.  Justice  Brodhnrst, 


IB.N  HOSAIN  AND  ANOTHER  (Plaintiffs)  v.  EAMDAI  AND  OTHERS 
Defendants*     [8fch  November,  1889.] 

Contribution,  suii  for— Joinaer  cf  pat  tits— Joindir  of  causes  of  action— Limitation — 
Charge— Act  XV  oj  1877  (Limitation  Act)  sch.  ii  No.  £9.  120, 132. 

Where  the  owner  of  two  villages  sold  under  a  decree  obtained  upon  a  mortgage 
claims-contribution  proportionately  against  the  owners  of  the  other  properties 
included  in  the  mor'gage,  and  does  not  claim  from  them  all  collectively  one  lump 
Bum  as  contribution,  he  may  join  all  the  contributors  in  one  suit,  and  is  not 
bound  to  bring  separate  suits  lor  coMributiou  again&t  the  separate  owners.  Hira 
Chand  v.  Abdal  (1),  distinguished.  Rujaput  Bai  v.  Mahomed  Ali  Khan  (2), 
Tcvasi  Tetvarv.  Palani  Audi  Telvar  (3)  Khema  Debiav.  Komola  Kant  Bukhilue 
(1)  and  Eglinton  v.  Koylathnath  Hjzoomdar  (5;,  referred  to. 

He  may  also  bring  a  single  suit  in  mprot  of  the  two  sales,  and  is  not, bound 
to  bring  a  separate  suit  in  respect  of  each  pale. 

The  owners  of  the  other  villages  included  in  the  mortgage  are  liable  to  contri- 
bution ;  and  the  owner  of  the  pioperty  sold  is  entitled  to  a  charge  on  those  ether 
villages  in  reepect  of  the  several  amounts  to  be  contributed,  anfl  the  suit  for  con- 
tribution is  governed  by  limitation  provided  by  art.  132  and  not  by  that  provided 
by  art.  99  or  ait.  1JO  of  Ecb.  ii  of  (he  limitation  Act  (XV  of  1877)  and  must  be 
instituted  within  twelve  years  from  the  date  of  confirmation  of  the  sals.  Bam 
Du'.t  Singh  v.  Horakh  Narain  Singh  (6),  and  Pancham  Singh  v.  Ali  Ahmad  (7) 
referred  to. 

[R, 26  A.  407  (444)  =  A.W.N.  (1904)  74  ;  31  A.  65  (67)  =  A.W.N.  (1908)289  =  6  A.L. 
J.  2  =  5  M.L.T.  46  ;  26  B.  379  (385)  ;  26  M.  696  =  13  M.L.J.  83  (F.B)  ;  1  A, 
L.J.  278  ;  9  O.C.  259  (B)  ;  D..  24  M.  96  (108)  ;  16  C.L.J.  148  (151).] 

[Ill]  THE  facts  of  this  case  were  as  follows  : — 

The  plaintiff  No.  1,  Saiyid  Ibn  Hasan,  was  the  purchaser  of  two 
villages,  mauza  Basanta  and  mauza  Tanda  Mahideswala,  at  sales  in 
execution  of  decrees  against  one  Kadir  Ali  Khan.  The  sales  were  confir- 
med in  May  1874.  The  plaintiff  No.  2,  Saiyid  Wilayat  Ali  Khan,  claimed 
by  purchase  from  Saiyid  Ibn  Hasan. 

At  the  time  when  the  sales  were  held,  the  two  villages  bad  been 
hypothecated,  with  twenty-nine  others,  under  deeds  of  simple  mortgage 
dated  respectively  the  12th  December,  1867,  and  the  28th  April,  1873,and 
executed  by  Kadir  Ali  Khan  and  his  wife  Umi  ao  Begam  in  favour  of  the 
defendant  No.  1,  Kaj-a  Sheoraj  Singh.  The  mortgagee  sued  upon  these 

*  First  Appeal  No.  207  of  1887  from  a  decree  of  Munshi  Zain-ul  abdin,  Subordi- 
nate Judge  of  Moradabad,  dated  the  15th  August  1887. 

(1)  1  A.  455.  (2)  5  N.W.P.  215.  (3)  3  M.H.C.R.  187. 

(4)  10  B.D.L.  259,  Note.  (5)  W.R.  1864  P.  303.          (6)  6  C,  549.          (7)  4  A.  58. 
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deeds,  and  on  the  13fch  November  1873  he  obtained  two  decrees,  in  which 
the  sale  of  thirty-one  villages,  including  Basanta  and  Tanda  Mahideswaia, 
was  directed.  Tbe  amount  due  under  these  decrees  was,  in  all, 
Rs.  67,064-6-9. 

On  the  20eh  June,  1874,  the  decree-holder  brought  to  sale  the  villages 
Basanta  and  Tanda  Mabideswala  in  execution  of  one  of  his  decrees,  and 
the  sales  were  confirmed  on  the  5fch  August,  1874.  The  former  village  was 
gold  for  Rs.  9,500  and  the  latter  for  Rs.  16,000,  the  total  amount  realized 
by  the  sale  being  thus  Rs.  25,500. 

The  present  suit  was  instituted  by  the  plaintiffs  on  the  21st  June  1886 
in  the  Court  of  the  Subordinate  Judge  of  Moradabad.  In  it  they  claimed 
contribution  from  the  owners  (twelve  in  number)  of  the  other  twenty-nine 
villages  included  in  the  mortgage,  and  which  the  decree  had  directed  to  be 
sold,  The  claim  was  not  for  one  lump  sum  claimed  generally  as  contri- 
bution from  all  the  defendants  collectively,  but  a  document  annexed  to 
the  plaint  specified,  in  regard  to  each  of  the  twenty-nine  villages  owned 
by  the  defendants,  the  proportion  of  contribution  claimed  by  the  plaintiffs 
in  respect  thereof. 

The  defendants  pleaded,  inter  alia,  that  the  suit  was  barred  by  limit- 
ation, and  was  bad  for  misjoinder.  On  the  first  point,  the  Subordinate 
Judge  decided  in  favour  of  the  plaintiffs,  holding  that  the  suit  [112]  was 
governed  by  art.  132  and  not  by  art.  99  of  ech.  ii,  of  the  Limitation  Act 
(XV  of  1877),  and,  having  been  brought  within  twelve  years  from  the  5th 
August  1874,  the  date  of  the  confirmation  of  the  sales  of  Basanta  and  Tanda 
Mahideswaia  in  execution,  was  within  time.  In  regard  to  the  second  point, 
the  Subordinate  Judge  held  that  the  suit  was  bad  for  migjoinder.  After 
referring  to  the  case  of  Hira  Chand  v.  Abdal  (1),  as  authority  for  the  pro- 
position that  a  separate  suit  should  have  been  brought  against  each  of  the 
owners  of  the  twenty-nine  villages,  the  Subordinate  Judge  continued  : — 

'  Now  the  present  suit  has  been  brought  seeking  collectively 
for  contribution  in  respect  of  several  villages  from  a  number  of  defen- 
dants, though  the  cause  of  action  against  each  of  the  defendants 
was  altogether  separate,  and  the  defences  made  by  most  of  the  defendants 
are  such  that  they  have  no  connection  with  those  made  by  some  of 
the  other?.  Such  a  procedure  cannot  in  anyway  be  held  to  be  proper.  It 
is  to  be  observed  that  the  villages  Basanta  and  Tanda  Mabideswala  were- 
sold  in  separate  lots  that  is,  each  village  was  sold  separately,  and  the  sale 

certificate  was  also  obtained  separately In  short,  the  cause 

of  action  as  against  all  the  defendants  was  not  at  all  one,  and  yet  the  plain- 
tiffs seek  adjudication  of  their  case  against  all  of  them.  In  my  opinion  by 
reason  of  the  causes  of  action  being  different,  the  claim  of  the  plaintiffs, 
as  brougnb  against  all  the  defendants  cannob  be  heard  and  tried,  and  as  my 
finding  on  the  second  issue  is  that  the  plaintiffs'  claim  as  brought  should  be 
dismissed  for  misjoinder  and  multifariousness,  it  is  noi  necessary,  I  think 
to  express  any  opinion  regarding  the  other  issues." 

From  this  decree  the  plaintiffs  appealed  to  the  High  Court. 

Pandit  Sundar  Lai,  for  the  appellants. 

Babu  Jogindro  Nath  Chaudhri,  Babu  Ratan  Chand  and  Mir.  Zahur 
Husam,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.J.,  and  BRODHURST,  J. — This  was  ft  suit  for  contribution, 
in  which  the  plaintiffs  claimed  contribution  proportionately  from  the 

(1)  1  A.  455. 


1889 

Nov.  8. 

APPEL- 
LATE 
CIVIL. 
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10  A.W.N. 
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1889        defendants,  and  not  one  luoap  sum  as  against  all.     It  arose  out  of  a  sale 
Nov.  8.     of  two  villages.     The  two  villages  were  sold  on  the  [113]  same  day,  but 

the  sales  were  confirmed  on  different   dates.     The  sales  were  confirmed 

APPEL-      within  twelve  years  before  this  suit.     Those  villages  and  others  were  sold 

LATE       under  a  decree  obtained  on  a  mortgage.  Those  two  villages  and  the  villages 

CIVIL.       which  are  alleged  to  be  the  property  of  the  defendants  were   hypothcated 

by  that  mortgage.   The  Subordinate  Judge  dismissed  the  suit  on  the  ground 

12  A.  110=  of  misjoinder,  but  found  in  favour  of  the  plaintiff s  on  the  question  of  limit- 
10  A.W.N.    ation.     In  dealing  with  the  question  of  misjoinder,  anything  that  we  may 
(1890)  31.     say  must  not  prejudice  the  hearing  of  the  suit.     For  present  purposes  we 
only   assume  that   the  facts  are  correctly   stated  in  the  plaint.     It  is  said 
that  there  was  misjoinder  in  two  respects,  namely,  that  the  sales  of  the 
two  villages  being  distinct  sales  gave  rise   to  two  separate  and  distinct 
causes  of  action,  and  that  even  in  respect  of  either  of  the  sales   the  plain- 
tiffs were  bound  to  sue  in  a  separate  action   the  separate  owners  of  the 
other  villages. 

To  deal  with  the  last  objection  first,  we  have  seen  no  authority  for 
the  proposition  that  the  owner  of  the  village  sold  under  a  decree  obtained 
under  a  mortgage  must  bring  separate  suits  for  contribution  against 
separate  owners  of  the  other  properties  included  in  the  mortgage. 
The  Subordinate  Judge  relied  on  a  judgment  of  this  Court  in  the 
case  of  Eira  Chand  v.  Abdal  (1).  That  case  has  been  misunderstood 
by  the  Subordinate  Judge.  What  was  decided  there  was  that  the 
purchaser  of  a  share  in  a  mortgaged  estate  who  had  paid  off  the 
whole  of  the  mortgaged  debt  in  order  to  save  the  estate  from  foreclosure, 
could  not  claim  from  the  other  mortgagors  collectively  one  lump  sum  as 
contribution.  The  other  mortgagors  would  not  be  liable  for  the  lump 
sum.  They  would  respectively  be  only  liable  proportionately.  We  have 
been  referred  to  three  cases  in  support  of  this  view,  that  all  the  contribu- 
tors may  be  joined  in  one  suit.  In  the  case  of  Rujaput  Rai  v.  Mahomed 
Ali  Khan  (2)  this  Court  held  that  on  the  ground  of  convenience  all  con- 
tributors might  be  made  parties  to  the  suit.  The  case  of  Tavasi  Telavar 
v.  Palani  Andi  Telavar  (3),  the  case  of  Khema  Debai  v.  Kumola  Kant 
Bukhshee  (4)  and  the  case  of  Eglinton  v.  Koylashnath  [114]  Mozoomdar 
(5)  are  authorities  to  show  that  persons  liable  to  contribute  may  all  be 
joined  in  one  suit.  A  similar  view  was  taken  by  this  Court  in  the  case  of 
Musammat  Bachcha  Euari  v.  Bhory  Jshur  Singh,  F.  A.  No.  22  of  1888. 

As  to  the  second  point,  it  appears  to  us  that  under  the  circumstances 
of  this  case,  common  sense  points  to  the  course  adopted  by  the  plaintiffs 
being  the  right  one,  and  that  they  were  not  liable  to  have  the  suit 
dismissed  for  misjoinder  on  either  of  the  grounds  contended  for  before  us. 
If  two  separate  suits  had  been  brought,  the  defendants  in  one  suit  would 
also  have  been  defendants  in  the  other,  and  the  same  questions  in  the 
settlement  of  accounts  would  have  to  be  considered  in  each  suit.  So  far 
we  are  of  opinion  that  the  appeal  should  succeed. 

Mr.  Jogindro  Nath,  who  appears  for  some  of  the  respondents,  has, 
under  s.  561  of  the  Code  of  Civil  Procedure,  attempted  to  support  the 
decree  on  a  ground  decided  against  his  client  in  the  Court  below  ;  that  is 
to  say,  be  has  contended  that  art.  99  or  art.  120  and  not  art.  132  of  the 
second  schedule  of  the  Limitation  Act  applies  to  this  case. 

(1)  1  A.  455.  (2)  N.W.P.H.Q.R.  1873,  p.  215.  (3)  3  M.H.C.R.  187. 

(4)  10  B.L.B.  259,  Note.  (5)  W.B.  1864,  p.  303 
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It  is  quite  clear  that  art.  99  does  not  apply  ;  this  is  not  a  case  where  1889 

a  parson  has  paid  money  due  under  a   joint  decree,  nor  is  it  a  suit. by  a  Nov.  8, 

sharer    in  a  joint  estate  suing  for  contribution  for  revenue  paid  by    him.  

If  art.  132  applies,  art.  120  cannot.     In  our  opinion    the    other     villages  APPEL- 

were  liable  for  contribution  in  this  case,  and  liable  so  as  to  bring  this  case  LATE 

within  art.  132.     The  case  of  Ram  Dutt  Singh  v.  Horakh  Narain  Singh  (1)  CIVIL 

is  an  authority  to  show  that  in  such  a  case  as  this,   art.  132  would  apply. 

The  case  of  Pancham  Singh  v.  Ali  Ahmad  (2)    goes    to    show    that    the  12  A.  110= 

owners  of  these  two  villages  would  be    entitled  to  a  charge    on  the  other  10  A.W.N. 

villages  in  respect  of  the  several  amounts  to  be  contributed.     This  case  is  (1890)  31. 
one    which    we  think    is    provided    for  by  art.  132.     We  disallow    the 
objections  without  costs,  and  allow  the   appeal.     Costs    of    this    appeal 
[115]  to  abide  the  result.     We  remand  the  case  under  s.  562  of  the  Code 
of  Civil  Procedure.                                                        Cause    remanded. 

12  A,  115  =  10  A.W.N.  (1890)  32. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.t  Chief  Justice,  and  Mr.  Justice  Tyrrell. 


TEYEN  (Defendants)  v.  (Plaintiff)*       [31st  January,  1890]. 

Judicial  offi'ers.  liabili-y  of — Act  XVIII  of  1850— Judicial  act  ivithin  the  limits  of  the 
officer's  jurisdiction — Such  act  protected  though  done  erroneously,  illegally  or  not 
in  good  faith — Jurisdiction." 

Under  Aot  XVIII  of  1850,  where  an  act  done  or  ordered  to  be  done  by  a  judicial 
officer  in  the  discharge  of  his  judicial  duties  is  within  the  limits  of  his  jurisdic- 
tion, he  is  protected  whether  or  not  ha  has  discharged  those  duties  erroneously, 
irregularly  or  even  illegally  or  without  believing  in  good  faith  that  he  had 
jurisdiction  to  do  the  act  complained  of.  Where  the  act  done  or  ordered  to  be 
done  in  the  discharge  of  judicial  duties  is  without  the  limits  of  the  officer's 
jurisdiction,  he  is  protected  if,  at  the  time  of  doing  or  ordering  it,  he  in  good 
faith  believed  himself  to  have  jurisdiction  to  do  or  order  it. 

The  word  "jurisdiction  "  is  used  in  Act  XVIll  of  1850  in  the  sense  in  which 
it  was  used  by  the  Privy  Council  in  Calder  v.  HalJtet  (3).  It  means  authority  or 
power  to  act  in  a  matter,  and  not  authority  or  power  to  do  an  act  in  a  particular 
manner  or  form.  A  judicial  officer  who  in  the  discharge  of  bis  judicial  duties 
issues  a  warrant  which  he  has  authority  to  issue,  though  the  particular  form  or 
manner  in  which  he  issues  it  is  contrary  to  law,  acts  within  and  not  without  the 
limits  of  his  jurisdiction  in  this  sense, 

Where  a  Magistrate  of  the  first  class  having  sentenced  a-i  accused  person  to 
three  years'  rigorous  imprisonment  and  Bs.  500  fine  under  ss.  379  and  411  of  the 
Penal  Code,  and  having  issued  a  warrant  purporting  to  act  under  s.  386  of  the 
Criminal  Procedure  Code,  for  the  levy  of  the  fine  by  distress  and  sale  of  cattle 
belonging  to  the  accused,  sold  suoh  cattle  before  the  date  fixed  for  the  sale,  and 
in  contravention  of  Form  37,  schedule  V  and  s.  551  of  the  Code,  and  Form  D  in 
Chapter  V  of  the  Circular  Orders  of  the  High  Court, — held  that  he  was  acting  in 
the  discharge  of  his  judicial  duty  within  his  jurisdiction  as  a  Magistrate  of  the 
first  class  ;  that,  under  such  circumstances,  it  was  immaterial  that  he  did  not  in 
good  faith  believe  himself  to  have  jurisdiction  to  sell  the  property  in  the  manner 
he  did;  and  that  the  fact  that  he  acted  with  gross  and  culpable  irregularity  did 
not  deprive  him  of  the  protection  afbrded  by  Aot  XVIII  of  1850. 

[Diss.-lO  M.L.J.  232  (234)  ;  R.-r-59  P.W.R.  (1908).] 

[116]  THE  facts  of  this  case  were  as  follow  : — 

*  Second  Appeal  No.  305  of  1888,  from  a  decree  of  W.  Blennerhaesat,  Esq.,  District 
Judge  of  Cawnpore,  dated  the  2nd  February  1888,  reversing  a  decree  of  Munshi 
Kulwant  Prasad,  Subordinate  Judge  of  Cawnpore,  dated  the  2nd  March,  1887. 

(1)  6  C.  549.  (2)  4  A.  58.  (3)  2  M.I. A.  293. 
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The  defendant,  Mr.  L.W.  Teyen,  was  a  Deputy  Magistrate  at  Fateh- 
pur,  and  on  the  14th  May,  1885.  he  convicted  the  plaintiff  Earn  Lai,  a 
zemindar  of  the  same  district,  of  offences  punishable  under  ss.  379  and 
411  of  the  Penal  Code  and  sentenced  him  to  three  years'  rigorous  imprison- 
ment and  Es.  500  fine.  On  appeal,  the  conviction  and  sentence  were 
set  aside  by  the  Sessions  Judge  of  Cawnpore  on  the  3rd  July  1885. 

On  the  J6th  May,  1885,  the  defendant  caused  a  notification  to  be 
issued  for  the  sale  of  certain  moveable  property  belonging  to  the  plaintiff, 
in  realization  of  the  fine.  This  notification  was  not  in  the  form  pre- 
scribed by  schedule  V,  No.  XXXVII  of  the  Criminal  Procedure  Code,  with 
reference  to  s.  386  of  the  same  Code.  It  was  in  the  following  terms  :— 

As  the  following  moveable  property  belonging  to  Ram  Lai  Thakur 
has  been  attached  in  default  of  payment  of  Es.  500  fine,  through  the 
police  of  Fatehour  and  brought  to  this  tahsil  for  sale,  this  notification, 
giving  ten  days,  is  issued  ;  and  it  is  notified  that  if  the  fine  is  not  paid 
within  the  period  fixed  herein,  the  attached  property  shall  be  sold  at  this 
tahsil,  on  Tuesday,  the  26th  May  1S85.  Any  person  who  has  any  ob- 
jection, to  the  sale  of  the  attached  property  must  file  it  in  Court  within 
the  period  specified  in  this  notification." 

Appended  to  this  notification  was  a  list  of  the  property  to  be  sold. 
It  consisted  principally  of  two  mares,  two  buffaloes,  five  bullocks  and 
a  cow  with  calf. 

On  the  19th  and  20sh  May  1885  and  at  his  Court  at  Fatehpur  (i.e., 
at  a  time  and  place  other  than  those  specified  in  the  notification)'  the  de- 
fendant had  the  property  put  up  for  sale  by  auction  and  the  sale  realized 
Es.  360-0-3. 

On  the  9th  April,  1886,  the  plaintiff  instituted  the  present  suit 
in  the  Court  of  the  Subordinate  Judge  of  Gawnpore.  The  plaint  alleged 
that  the  defendant  in  selling  property  before  the  date  fixed  in  the  notifi- 
catjbn  had  acted  maliciously  and  in  bad  faith,  illegally,  [117]  and  without 
jurisdiction,  and  that  in  consequence  of  such  action  intending  purchasers 
were  unable  to  be  present  at  the  sale,  and  the  loss  thereby  occasioned 
to  the  plaintiff  was  Es.  1,500.  The  claim  was  for  damages  of  this 
amount. 

The  defendant  pleaded,  inter  alia,  "  that  whatever  action  he  took  in  fcba 
case  of  Queen-Empress  v.  Earn  Lai,  charged  under  ss.  379  and  411  of  the 
Indian  Penal  Code,  was  taken  by  him  in  good  faith;  and  according  to  the 
best  of  his  judgment  and  ability,"  and  ''  that  the  sale  of  the  defendant's 
moveable  property  was  conducted  under  s,  386  of  the  Criminal  Procedure 
Code,  and  as  the  property  consisted  of  live-stock,  it  became  necessary  to 
aell  it  sooner,  so  as  to  avoid  the  cost  of  their  maintenance." 

The  Court  of  first  instance  dismissed  the  claim  on  the  ground  that  the 
suit  was  barred  by  Act  XVIII  of  1850,  the  acts  complained  of  having  baen 
done  by  the  defendant  in  the  discharge  of  bis  judicial  duty,  and,  though 
irregular  and  improper,  not  beyond  his  jurisdiction.  The  Court,  however, 
did  not  allow  costs  to  the  defendant. 

From  the  decree  of  the  Subordinate  Judge,  the  plaintiff  appealed  to 
the  District  Judge  of  Cawnpore.  The  material  portion  of  the  Judge's 
judgment  was  as  follows  : — 

"  The  property  was  sold  in  disregard  of  s.  554  of  the  Crminal  Pro- 
ceduro  Code  and  of  Form  37,  Schedule  V  of  the  Code  ;  also  in  disregard  of 
Form  D,  Chapter  V,  Criminal  Circulars  of  the  High  Court,  having  the 
force  of  law  under  s.  553  of  the  Criminal  Procedure  Code. 
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''No  time  was  allowed  for  the  plaintiff  to  pay  in  the  fine  inflicted  on       1890 
him,  nor  were  the  time  and  place  of  sale  notified  to  purchasers.     It  is     JAN,  31. 

contended  for  the  defendant  that  s.  386  of  the  Criminal  Procedure  Code        

invests  the  defendant  with   jurisdiction  to  sell,  and  that  the  other  provi-     APPEL- 
sions  of  the  Code  are  mere  suhsidiary  rnabtera.    and    the  neglect   of  them      LATE 
merely  an  irregularity  not  affecting  jurisdiction.     I  cannot  adopt  this  view.      GiviL 

The  conditions  materially  affeeh  the  position  of  the  convicted   person  and        

the  price  of  the  goods  sold.  The  defendant,  in  selling  the  plaintiff's  pro-  12  A.  115  = 
perty,  was  bound  to  [118]  fulfil  all  material  conditions  of  the  law  which  10  A.W.N. 
gave  him  the  power  to  sell.  (1890)32. 

I  find  that  the  defendant  had  no  jurisdiction  to  sell  the  plaintiff's 
property  in  the  manner  he  did.  It  remains  to  enquire  whether  the  defen- 
dant in  good  faith  believed  himself  to  have  power  to  sell  the  pronerty  as  he 
did.  He  does  not  plead  ignorance  of  the  law,  but  he  urges  thafc  the  animals 
had  to  be  sold  as  soon  as  possible  in  order  to  avoid  the  costs  of  their 
maintenance.  No  authority  is  quoted  justifying  such  a  procedure.  It  is 
not  shown  that  this  is  the  usual  procedure.  On  the  contrary,  there  is 
evidence  that  proclamations  for  sale  issue  as  a  matter  of  course  in  the 
Fatehpur  district.  It  is  in  evidence  that  the  Tahsildar  obtained  sanction 
from  Mr.  Teyen  for  the  issue  of  a  proclamation,  and  actually  issued 
one,  naming  the  tahsil  as  the  place  of  sale  of  this  property,  and  that 
subsequently  Mr.  Teyeu  sent  for  the  property,  and  sold  it  at  once  at  his 
own  kachahri.  The  plaintiffs  pleader  has  deposed  that  he  gave  a  peti- 
tion asking  for  time  to  pay  the  fine  up  to  the  date  fixed  for  sale,  that 
the  defendant  was  unwilling  fco  receive  it,  that  he,  the  pleader,  placed 
it  on  the  table  and  left.  Tba'.  petition  is  not  now  forthcoming.  I  see 
no  reason  to  doubt  this  evidence  and  it  should  havn  drawn  the  defendant's 
attention  to  the  law  and  facts  regarding  the  sale.  There  is  "evidence 
produced  to  show  that  one  Thakur  Prasadan,  an  Honorary  Magistrate 
and  the  police,  arj  hostile  to  the  plaintiff,  that  the  defendant  had  probably 
been  biassed  against  che  plaintiff,  by  private  information  from  these 
persons,  that  the  defendant  showed  animus  against  the  plaintiff  in  con- 
versation wi  h  his  friends,  that  he  disclosed  an  opinion  unfavourable  to 
the  plaintiff'^  case  before  any  evidence  had  been  taken,  that  he  expressed 
displeasure  atone  of  the  witnesses  supporting  the  plaintiff  and  assisting 
him. 

"  It  may  bo  that  the  defendant  believed  the  plaintiff  to  be  a  person 
of  bad  character,  but  if  he  did  so,  it  was  still  his  duty  to  take  care 
that  tho  plaintiff  was  in  no  way  prejudiced  by  this  opinion  in  any 
case  coming  before  him,  and  in  such  a  case  the  defendant  should 
have  beeu  more  than  usually  careful  to  comply  with  the  conditions 
of  the  law.  The  defendant  has  not  used  due  care  and  attention  in 
[119]  this  matter,  and  I  find  that  he  did  not  in  good  faith  believe  himself 
to  have  jurisdiction  to  soil  the  plaintiff's  property  in  the  manner  he  did.  On 
the  question  of  damages,  the  average  price  of  the  grey  mare  is  stated  to  be 
Rs.  500,  of  the  b.ty  mare  Rs.  450,  of  the  bullocks  Rs.  170  or  Rs.  200  per 
pair,  of  the  bullock  R-s.  70,  of  the  buffaloes  Rs.  53  and  Rs.  45,  and  of  the 
cow  Rs.  45.  The  entire  properby  sold  for  Rs.  360-0-3.  I  assess  damages 
at  Rs.  1,200. 

"  The  decree  of  the  lower  Court  is  reversed,  and  Rs.  1,200  is  decreed 
in  the  appellant's  favour,  with  costs  of  both  Courts. " 

The  defendant  appealed  to  the  High  Court. 

Mr.  J.  E.  Howard  and  Mr.  Dwarka,  Nath  Banerji,  for  the  appellant, 
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Mr.  W.  M.  Colvin,  Mr.  A.E.S.  Reid,  and  Pandit  Bishambhar  Nath,  for 
the  respondent. 

JUDGMENT. 

EDGE,  G.  J.,  and  TYRRELL,  J. — The  suit  out  of  which  this  second 
appeal  arose  was  brought  by  Thakur  Ram  Lai  against  L.  W.  Teyen,  a 
Magistrate  of  the  first  class,  to  recover  damages  for  the  sale  by  the  defend- 
ant of  two  mares,  five  bullocks,  one  cow  with  calf,  and  two  buffaloes,  the 
property  of  the  plaintiff ,  on  the  allegation  that  the  defendant  had,  in  bad 
faith  and  maliciously  and  without  any  sufficient  cause,  illegally  and 
without  authority  sold  the  property  in  question  before  the  date  fixed  for 
the  sale,  by  reason  whereof  the  plaintiff  had  suffered  the  damages  claimed. 

The  defendant  pleaded  that  he,  when  acting  as  a  Deputy  Magistrate 
in  the  Fatehpur  district,  had  sentenced  the  plaintiff  to  three  years'  rigorous 
imprisonment  and  a  fine  of  Es.  500,  under  ss.  379  and  411  of  the  Indian 
Penal  Code,  which  conviction  and  sentence  he  admitted  had  been  seb 
aside  by  the  Sessions  Judge  of  Oawnpore.  The  defendant  also,  amongst 
other  things,  alleged  that  such  action  as  he  had  taken  in  the  matter  was 
taken  in  good  faith  by  him  and  according  to  the  best  of  his  judgment  and 
ability  ;  that  the  sale  was  conducted  under  s.  386  of  the  Code  of  Criminal 
Procedure  ;  and  that  it  became  necessary  to  sell  the  animals  earlier  than 
the  date  fixed  [120]  for  the  sale  so  as  to  avoid  the  costs  of -their 
maintenance ;  and  relied  upon  Act  XVIII  of  1850. 

The  then  Subordinate  Judge  of  Gawnpore,  being  of  opinion  that  Act 
XVIII  of  1850  was  a  bar  to  the  suit,  by  his  decree  dismissed  the  suit,  but 
without  costs. 

From  that  decree  the  plaintiff  appealed.  Oa  appeal  the  then  Judge 
of  Gawnpore  found  that  the  defendant  had  no  jurisdiction  to  sell  the 
plaintiff's  property  in  the  manner  in  which  he  had  sold  it ;  that  the  defend- 
ant had  not  used  due  care  and  attention  in  the  matter,  and  did  not  in 
good  faith  believe  himself  to  have  jurisdiction  to  sell  the  plaintiff's 
property  in  the  manner  in  which  he  had  sold  it. 

The  Judge  of  Cawnpore  allowed  the  appeal,  and  assessing  the 
damages  at  Es.  1,200,  gave  the  plaintiff  a  deeree  for  Es.  1,200  with  costs 
of  both  Courts 

From  that  decree  this  second  appeal  has  been  brought. 

The  Judge  of  Cawnpore  and  the  Subordinate  Judge  differed  as  to  the 
construction  of  Act  XVIII  of  1850. 

Act  XVIII  of  1850  is  as  follows  :— 

"  An  Act  for  the  protection  of  Judicial  Officers. 

"  For  the  greater  protection  of  Magistrates  and  others  acting  judicially. 

"  It  is  enacted  as  follows  : — 

"  I.  No  Judge,  Magistrate,  Justice  of  the  Peace,  Collector  or  other 
person  acting  judicially,  shall  ba  liable  to  be  sued  in  auy  Civil  Court  for 
any  act  done  or  ordered  to  be  done  by  him  in  the  discharge  of  his  judicial 
duty,  whether  or  not  within  the  limits  of  his  jurisdiction  :  provided  that 
be  at  the  time,  in  good  faith,  believed  himself  to  have  jurisdiction  to  door 
order  the  act  complained  of ;  and  no  officer  of  any  Court  or  other  person 
bound  to  execute  the  lawful  warrants  or  orders  of  any  suoh  Judge, 
Magistrate,  Justice  of  the  Peace,  Collector  or  other  person  acting  judicially, 
shall  be  liable  to  be  sued  in  any  Civil  Court  for  the  execution  of  any  warrant 
£121]  or  order,  which  he  would  be  bound  to  execute,  if  within  the  jurisdic- 
tion of  the  person  issuing  the  same." 
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The  Judge  of  Cawnpore  considered  that;  inasmuch  as  the  sale  was  not       1890 
in  conformity  with  Form  37,  schedule  V,  and  s.  554  of  the  Code  of  Crimi-     JAN.  31. 
nal  Procedure,  and  Form  D  in   Chapter  V  of  the  Circular  Orders  of  this 
Court,  the  acts  complained  of  were  not  done  or  ordered  to  be  done  within     APPEL- 
the  limits  of  the  defendant's  jurisdiction  as  a  Magistrate  of  the  first  class.       LATE 
In  other  words,  the  Judge  of  Cawnpore  considered  that   an  act  done  or      CIVIL. 

ordered  to  be  done  by  a  Magistrate  in  the  discharge  of  his  judicial  duty        

could  not  be  treated  as  done  or  ordered  to  be  done  by  him  within  the  limits  12  A.  118  = 
of  his  jurisdiction  if  in  doing  such  act  or  ordering  it  to  be  done  he  did   10A.W.N. 
not  comply  with  the  provisions  of  the  law,  which  required  that  the  act    (1890)  32. 
should  be  done  in  a  particular  manner. 

If  that  construction  of  the  Act  is  correct,  this  appeal  must,  on  the 
finding  of  fact  of  the  Judge  of  Gawnpore,  that  the  defendant  did  not  in 
good  faith  believe  that  he  had  jurisdiction  to  sell  the  plaintiff's  property 
in  the  manner  in  which  he  sold  it,  be  dismissed.  If,  on  the  other  hand, 
that  construction  of  the  Act  be  not  correct,  that  finding  of  fact  is  immate- 
rial, as  there  can  be  no  doubt  that  in  sentencing  the  plaintiff  to  imprison- 
ment and  fine  of  Es.  500,  and  in  issuing  his  warrant  for  the  levy  of  the 
amount  by  distress  or  sale  of  the  moveable  property  belonging  to  the 
plaintiff,  the  defendant  was  acting  in  the  discharge  of  his  judicial  duties 
as  a  Magistrate  of  the  first  class,  whether  or  not  he  discharged  those  duties 
irregularly  or  even  illegally. 

Mr.  Banerji  for  the  appellant  referred  us  to  s.  386  of  the  Code  of 
Criminal  Procedure  and  the  oases  of  Meghraj  v.  Zakir  Husain  (I),  Colder 
v.  Eo.lket  (sJ\  The  Collector  of  Hooghly  v.  Tarak  Nath  Mukkopadhya  (3), 
Fray  v.  Blackburn  (4),  Dhan  Singh  v.  Basant  Singh  (5)  and  Maxwell, 
pp.  67  and  385. 

Mr.  Reid  and  Pandit  Bishambhar  Nath  for  the  respondent  referred 
us  to  the  cases  of  Queen  v.  Shahon  (6),  Ammiappa  Mudali  [122]  v. 
Mahomed  Mustafa  Sahib  (7),  Ashbitrner  v.  Keshav  Valid  Tuku  Patil  (8K 
and  Collector  of  Sea  Customs,  Madras  v.  Punniar  Chithambaram  (9). 

It  was  at  first  contended  that  the  Judge  of  Gawnpore  having  found 
that  the  defendant  did  not  in  good  faith  believe  himself  to  have 
jurisdiction,  it  was  immaterial  whether  the  act  done  or  ordered  to  be  done 
was  "within  the  limits  of  his  jurisdiction."  That  contention  was 
properly  abandoned  on  its-  being  pointed  out  to  Counsel  that  such  a  reading 
of  the  Act  would  lead  to  the  inference  that  a  Judge  or  Magistrate  would 
be  liable  to  be  sued  for  an  act  done  by  him  in  the  discharge  of  his  judicial 
duties,  although  the  law  imposed  upon  him  the  duty  of  doing  such  act, 
and  such  act  was  done  in  strict  conformity  with  the  law  if  at  the  time  of 
doing  the  act  he  did  not  bona  fide  believe  that  he  had  jurisdiction  to  do 
or  order  the  act  complained  of,  and  would  make  the  protection  which  the 
Act  was  intended  to  afford  to  Judges,  Magistrates  and  others  acting  in 
the  discharge  of  judicial  duties  depend  in  all  cases  on  the  ignorance  of  the 
Judge  or  Magistrate  or  other  person  of  the  law,  and  not  upon  his  having 
acted  in  conformity  with  the  law. 

In  construing  the  Act,  the  first  principle  of  construction  must,  if  the 
Act  is  susceptible  of  it,  be  observed,  and  the  same  meaning  be  applied  to 
the  term  "jurisdiction"  wherever  it  occurs. 

What  is  the  meaning  of  that  term  where  it  first  occurs  ?  The  Act 
was  passed  "for  the  greater  protection  of  Magistrates  and  others  acting 

(1)  1  A.  280.  (2)  2  M.I.A.,  293.  (3)  7  13. L  R.  449. 

(4)  3  B.  &  8.  576.  (5)  8  A.  519.  (6)  11  W.B.  Cr.  19. 

(7)  2  M.  H.  C.  R.  443.          (8)  4  B.H.C.    R.A.O.  150.  (9)  1  M.  89. 
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1890       judicially,"  and  is  etifeled  "An  Act  for  the  protection  of  Judicial  Officers." 

JAN.  31.     There  could  have  been  no  necessity  to   pass   an  Act  to   protect  a  Judge, 

Magistrate  or  other  person   who  in   the   discharge  of  his  judicial  duties 

APPEL-     acted  as  the  law  required  him  to  act  and  in  conformity  with  the  law.  The 

LATE       law    could  not   make   a   judicial  officer  liable  to  suit  for  acting  in  confor- 

GlVlI        orifcy  with  the  law.     Prior  to  Act  XVIII  of  1850,  the  Acts  which  afforded 

'       protection  to  judicial  officers  in  India  were,  so  far  as  we  are  aware,  the  13 

Geo.  [123]  III.  c.  63,  and  the  21  Geo.  Ill,  c.  70.     S.  24  of  the  21   Geo. 
Ill,  c.  70.  is  as  folfows  :  — 

"  And  whereas  it  is  reasonable  to  render  the  Provincial  Magistrates, 
as  well  Natives  as  British  subjects,  more  safe  in  the  execution  of  their 
office,  be  it  enacted  I  That  no  action  for  wrong  or  injury  shall  lie  in  the 
Supreme  Oourb  against  any  person  whatsoever  exercising  a  judicial  office 
in  the  Country  Courts  for  any  judgment,  decree,  or  order  of  the  said  Court, 
nor  against  any  person  for  any  act  done  by  or  in  virtue  of  the  order  of  the 
said  Court." 

In  1839  the  Judicial  Committee  of  the  Privy  Council  in  the  case  of 
Calder  v.  Halket  (1)  judicially  interpreted  thab  section.  The  Judicial 
Committee  considered  that  the  object  of  that  section  was  to  protect 
Judges  of  the  Native  Courts  from  actions  for  things  done  wtbfcfin  their 
jurisdiction,  though  erroneously  or  irregularly  done,  leaving  them  liable 
for  things  done  wholly  without  jurisdiction.  Ifc  is  obvious  that  in  using 
the  term  "jurisdiction  "  in  that  casa  the  Judicial  Committee  did  noj  use 
it  in  the  sense  of  authority  or  power  to  do  an  act  in  a  particular  manner, 
but  in  the  sense  of  authority  or  power  to  act  in  tihe  matter.  Aot  XVIII, 
of  1850  not  only  protected  judicial  officers  from  suits  for  acts  done  or 
ordered  to  b^  dona  by  them  in  the  discharge  of  judicial  duties  within  the 
limits  of  their  jurisdiction,  but  exbended  the  protection  which  had  to  that 
extent  according  to  the  Judicial  Committee  of  the  Privy  Council  in  Calder 
v.  Hzlket  (1),  been  afforded  to  them  by  s.  24  of  the  21  Geo.  Ill,  c.  70,  by 
further  protecting  them  from  suits  for  acts  done  or  ordered  to  be  dona  by 
them  in  the  discharge  of  judicial  duties,  without  the  limits  of  their  juris- 
diction, ^provided  that  in  such  last  case  the  offiaer  at  the  time  of  doing 
the  act  or  ordering  it  to  be  done  in  good  faith  believed  himself  to  have 
jurisdiction  to  do  or  order  the  act  complained  of. 

We  presume  that  the  Legislature  in  passing  Act  XVIII  of  1850  had 
in  mind  the  decision  of  the  Privy  Council  in  Calder  v.  Halket  (1)  and 
intentionally  used  the  term  "jurisdiction"  in  the  sense  in  which  it  had 
been  used  by  their  Lordships  of  the  Privy  Council  in  that  case. 

[124]  The  concluding  portion  of  Act  XVIII  of  1850  leads  us  also  to 
that  conclusion.  If  the  term  '"jurisdiction"  in  that  concluding  paragi'tph 
were  to  be  construed  as  meaning  authority  or  power  to  issue  the  warrant 
i»  the  particular  matter  and  in  the  particular  manner  or  form  in  which  it 
was  issued,  the  officer  or  person  executing  the  warrant  would  under  the 
section  obtain  no  greater  protection  then  the  law,  without  the  aid  of 
Act  XVIII  of  1850,  already  afforded  him,  the  protection  being  extended 
only  to  an  "officer  of  any  Court  or  other  person  bound  to  execute  the  law- 
ful warrant,"  &c.  The  protection  to  such  officer  or  person  afforded  by  the 
section  was  not  against  suits  for  executing  lawful  warrants  or  orders,  but 
against  suits  for  executing  warrants  or  orders,  which  were  not  lawful, 
provided  that  such  warrant  or  order  was  issued  by  a  judicial  officer  in  a 

(1)  2  M.I.A.  293. 
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matter  within  his    jurisdiction,  and  nob    merely    in  a  matter  in  which 
such  judicial  officer  had  authority  or  power  to  issue  the  particular  warrant. 

This  Court,  in  the  case  of  Meghraj  v.  Zakir  Husain  (l)  in  considering 
Act  XVIII  of  1850,  decided  that  no  person  acting  judicially  was  liable  to 
be  sued  for  an  act  done  or  ordered  to  be  done  by  him  in  the  discharge  of 
his  judicial  duty  within  the  limits  of  his  jurisdiction,  and  that  in  such 
a  case  the  question  of  good  faith  did  not  arise.  That,  so  far  as  we  are 
aware,  was  the  only  case  prior  to  that  now  under  consideration  in  which 
this  Court  has  had  to  construe  Act  XVIII  of  1850. 

In  the  case  of  Collector  of  Sea  Customs,  Madras  v.  Punniar  Chitham- 
baram  (2)  the  defendant-appellant,  who  was  Collector  of  Sea  Customs  at 
Madras,  professing  to  Act  under  s.  24  of  Act  VI  of  1863,  imposed  a  fine 
upon  the  plaintiff,  over  whom  he  had  no  jurisdiction,  and  seized  the  pro- 
perty of  the  plaintiff  with  a  view  to  realizing  the  fine.  The  Collector  was 
held  not  to  have  been  protected  by  Act  XVIII  of  1850,  because  he  had  no 
bona  fide  belief  that  he  had  jurisdiction.  The  judgment  of  Sir  Walter 
Morgan,  C.J.,  in  that  case  is  instructive  on  the  point  under  consideration 
here.  We  extract  two  passages  from  that  judgment  as  showing,  as 
[125]  we  understand  that  judgment,  that  Sir  Walter  Morgan  construed 
Act  XVIII  of  1850  as  we  construe  it.  Those  passages  are  as  follow : — 

11  The  illegal  imposition  and  levy  of  the  fine  is  the  alleged  cause  of 
action.  There  is  no  allegation  in  the  plaint,  except  incidentally  in  the 
prayer  for  relief,  that  the  Collector  acted  maliciously  and  without  reason- 
able or  probable  cause.  With  reference  to  this,  the  first  and  fourth 
issues  were  apparently  framed  to  raise  the  question  whether  the  Collector, 
unless  shown  to  be  actuated  by  corrupt  and  malicious  motives,  was  liable 
to  suit.  These  issues  were,  on  the  assumption  that  the  Collector  acted 
judicially,  properly  regarded  by  the  Court  below  as  immaterial.  His  act 
being  in  its  nature  judicial,  if  we  assume  in  his  favour  that  he  acted  within 
his  jurisdiction,  this  would  not,  in  my  judgment,  render  him  liable  to 
suit  even  though  the  act  was  done  maliciously.  If,  on  the  o.ther  hand,  he 
acted  without  jurisdiction  his  liability  would  depend,  not  on  whether  the 
act  was  malicious  and  without  reasonable  and  probable  cause,  but  on 
whether  it  was  within  the  protection  of  Act  XVIII  of  1850. 

"The  bona  fide  belief  which  this  Act  of  1850  requires  in  those  whom 
it  protects  from  liability  to  suit  in  respect  of  acts  done  without  jurisdiction, 
is  of  a  different  kind.  A  belief  based  on  no  probable  or  plausible  grounds 
and  arrived  at  inconsiderately  and  without  due  inquiry  cannot  be 
considered  a  belief  in  good  faith  within  the  meaning  of  the  Act,  which  has 
been  construed  in  several  cases  to  require  reasonable  care  and  attention  in 
the  performance  of  his  official  duty  on  the  part  of  him  who  does  or  orders 
the  act  complained  of.  It  is  difficult  to  suppose  that  the  appellant  in  his 
proceedings  could  have  given  due  consideration  feo  the  extent  of  his  powers 
or  endeavoured  to  inform  himself  on  the  subject.  Certainly  we  cannot 
infer  that  he  did  so  merely  from  the  fact  that  his  acts  were  fully  known 
to  the  Government  Solicitor,  and  at  a  later  period  to  his  official  superiors 

"Each  case  of  this  sort  must  no  doubt  be  treated  on  its  own  circum- 
stances.    But  we  are    bound,  I  think,  to  hold  according  to  [126]   the  . 
received  construction  of  the  Act  that  the  error,  whether  it  be  one  of  law 
or  of  fact,  must,  to  be  protected  or  excused,  be  shown  to  rest  on  some 
foundation  of  reason." 


1890 

JAN.  31. 

APPEL- 
LATE 
CIVIL. 

12  A.  115  = 

10  A.W.N. 
(1890)  32. 


(1)  1  A.  280. 


(3)  1  M,  89. 
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1890  In  the  case  of  The  Collector  of  Hooghly  v.  Tar  ok  Nath  Mukhoopadhya 

JAN.  31.      (1)  fche  plaintiff  sued  a  Magistrate  for  damages  occasioned  to  him   by  the 

cutting   of  his  band  at    the    Magistrate's    order.     The    High    Court    at 

APPEL-  Calcutta  held  that  the  Magistrate  was  acting  judicially  and  with  jurisdiction 
LATE  (though  under  the  circumstance  carelessly  and  irregularly),  and  was  there- 
ClVIL.  f°re  Protected  by  Act  XVIII  of  1850  from  the  action  for  damages.  The 

judgment  in    that   case  is  a   long   one,    and    we  need    refer  only  to  the 

12  A.  113=  following  passages  in  the  judgment  which  are  to  ba  found  at  pp.    484  5  of 
10A.W.N.    the  report:— 

(1890)  32.  "Although  we  consider  it  clear  that  the  procedure  proscribed  by  Chapter 

XX  was  observed  as  little  as  it  could  well  be  by  anybody  acting  under 
that  chapter  at  all,  still,  as  the  Deputy  Magistrate  did,  as  the  lower 
appellate  Court  finds  he  did,  in  fact  act  under  Chapter  XX  and  did  call 
upon  the  plaintiff  to  show  cause,  and  did  hold  a  sort  of  inquiry  (howDver 
irregular),  through  the  police,  we  do  not  think  we  can  say  that  the  Deputy 
Magistrate  was  not  proceeding  judicially.  We  think  he  was  proceeding 
judicially,  though  carelessly  and  irregularly. 

"  Then  was  the  cutting  of  band  an  act  within  bis  jurisdiction  ? 
We  take  it  for  granted  that  it  was,  if  he  had  proceeded  regularly  unier 
Chapter  XX.  But  does  the  irregularity  or  incompleteness  of  this  pro- 
cedure so  affect  the  matter  that  the  jurisdiction  did  not  attach  ?  For  the 
same  reasons  which  induce  us  to  hold  that  the  proceeding  was  a  judicial 
proceeding  though  irregular,  we  hold  that  the  Deputy  Magistrate  was 
acting  with  jurisdiction.  As  the  Deputy  Magistrate,  acting  on  the  report 
of  the  overseer,  considered  it  necessary  that  the  band  should  be  removed, 
and  as  he  under  s.  308  passed  au  order  calling  upon  the  plaintiff  to 
remove  it,  or  show  cause  to  the  contrary  within  seven  days,  and  as  there 
was  in  fact  a  species  of  inquiry  through  the  police,  we  think  that  the 
jurisdiction  attached,  [127]  and  that  the  Deputy  Magistrate  cannot  ba 
held  to  have  acted  without  jurisdiction.  On  the  whole,  as  we  must 
accept  it  as  a  fact  that  the  Deputy  Magistrate  in  cutting  the  band  was  acting 
under  Chapter  XX  of  the  Criminal  Procedure  Code,  we  are  of  opinion 
that  he  did  act  judicially  and  with  jurisdiction,  and  therefore  that  he 
ought  not  in  this  suit  to  have  been  held  liable  in  damages  to  the  plaintiff." 

The  observations  of  Norman,  J.,  in  the  case  of  the  Queen  v.  Shahon 
(2),  were,  so  far  as  Act  XVIII  of  1850  was  concern sd,  clearly  obiter. 

It  does  not  appear  from  the  report  of  the  case  of  Ammiappa  v.  Maho- 
med Mustafa  Saib  (3),  whether  or  not  the  learned  Judges  in  that  case  were 
considering  the  provisions  of  Act  XVIII  of  1850. 

In  the  casa  of  Vinayak  Divakar  v.  Bai  Itcha  (4),  the  Court  held  that 
for  the  order  of  the  Magistrate,  in  respect  of  the  carrying  out  of  which  the 
suit  against  the  Magistate  was  brought,  there  was  not  a  shadow  of  legal 
foundation  ;and,  further,  that  the  order  was  made  by  the  Magistrate  for 
the  purpose  of  placing  undue  pressure  upon  the  plaintiff's  husband. 

The  case  of  Venkat  Shrinivas  v.  Armstrong  (5),  related  to  a  question 
of  pleading,  and  throws  no  light  on  the  present  case. 

We  cannot  see  what  bearing  the  case  of  Ashburner  v.  Keshav  Valad 
Tuku  Patil  (6)  has  upon  the  case  before  us. 

In  the  result  we  are  of  opinion  that  the  defendant-appellant  here  was 
in  doing  or  ordering  the  act  complained  of  to  be  done,  acting  in  the  dis- 
charge of  his  judicial  duty  within  his  jurisdiction  as  a  Magistrate  of  the 

(1)  7  B.L.R.  449.  (2)  11  W.R.  Ct.  19,  (3)  2  M.H.C.R.  443. 

(4)  3  B.H.C.R.  36.  (5)  3  B.H.C.R.  47.  (6)  4  B.H.C.R.  150. 
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first  class  ;  that   under  such   circumstances  the   finding  of   fact  that  "  he        1890 
did  not  in  good  faith  believe  himself  to  have  jurisdiction  to  sell  the  plain-     JAN.  31. 

tiff's  property  in  the  manner  he  did,"  is  immaterial  ;    and  that   the  fact        

that  he  acted  with  gross  and  culpable  irregularity  did  not  deprive  him  of     APPEL- 
the  protection  afforded  by  Act  XVIII  of  1850.  LATE 

[128]    However  bard  it  may  be  upon  the  plaintiff  to  have  no  redress      ClVIL. 

by  suit  for  the  grossly  irregular  and  oppressive   act  of  the  defendant,  it  is        ' 

of  the  utmost  importance  to  the  public  and  to  the  State  that  the  protection  12  A.  115- 
afforded    by  Act  XVIII    of  1850  should  not    be  cut   down  to  meet    hard   10  A.W.N. 
cases,   and  that  Judges,    Magistrates  and    others  who  have   to   exercise     (1890)  32. 
judicial   duties  for  the  benefit  of  the  community  should  be  able  to  act 
without  the  constant  fear  before  them  that  if  they  happen  to  act  irregu- 
larly or  without  full  legal  justification  for  the  act  done  or  ordered  to  be 
done  by  them,  they  will  have  to  answer  in  damages  to  the  person  injured. 

In  the  case  of  Fray  v.  Sir  Colin  Blackburn  (I)  Crompton,  J., 
explained  the  principle  upon  which  the  law  protected  Judges  of  the 
Superior  Courts  in  England  from  actions  for  a  judicial  act  thus: — 

"  It  is  a  principle  of  our  law  that  no  action  will  lie  against  a  Judge  of 
one  of  the  Superior  Courts  for  a  judicial  act,  though  it  be  alleged  to  have 
been  done  maliciously  and  corruptly  ;  therefore  the  proposed  allegation 
would  not  make  the  declaration  gcod.  The  public  are  deeply  interested 
in  this  rule,  which  indeed  exists  for  their  benefit  and  was  established  in 
order  to  secure  the  independence  of  the  Judges  and  prevent  their  being 
harassed  by  vexatious  actions.  In  the  present  case  there  can  be  no  doubt 
that  the  action  is  most  improper  and  vexatious." 

That,  it  appears  to  us,  is  the  principle  which  underlies  Act  XVIII  of 
1850. 

The  Executive  Government  may  in  gross  cases  be  depended  upon  by 
their  action  to  prevent  the  particular  person  having  an  opportunity  of 
again  misconducting  himself  in  the  discharge  of  judicial  duties. 

We  allow  the  appeal,  but  without  costs  here  or  below,  and  we  restore 
the  decree  of  the  Subordinate  Judge. 

We  direct  that  a  copy  of  this  judgment  and  the  record  be  sent  to  the 
Local  Government  for  its  consideration.  Appeal  allowed. 


12  A.  129   F.B.)  =10  A.W.N.  (1890)39. 
[129]  FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight,  Mr.  Justice 
Brodhurst,  Mr.  Justice  Tyrrell  and  Mr.  Justice  Mahmood. 


BALKARAN  RAI  AND  OTHERS  (Defendants)  v..  GOBIND  NATH  TIWARI 

AND   ANOTHER    (Plaintiffs).       [14TH   FEBRUARY,    1890.] 

Ccurt-fee — Memorandum  of  appeal  insufficiency  stamped— Conditional  order  admitting 
apfeal  — Deficiency  made  good  after  piriod  of  limitation— Act  VII  cf  1870  (Cctirt-fees 
Act),  ss.  4,  5,  6,  9,  10,  11,  12,  28,  30— "Finality"  of  (axing  officer's  decision  as  to 
Court-fee— Civil  Procedure  Cade,  ss.  54,541,  582.  638—  Act  XV ol  1877,  Limitation- 
Act,  s  4— Memorandum  of  appeal  from  decree  granting  two  distinct  declarations  — 
Construction  cf  statute— Practice  of  Court. 

An  appeal  under  the  Code  of  Civil  Procedure  is  not  presented  within  the  mean- 
ing of  s.  4  of  the  Limitation  Act  (XV  of  1877)  unless  it  is  accompanied  by  the 
oopies  required  by  the  Code. 

A  memorandum  of  appeal  is  a  document  included  in  the  first  and  second 
schedules  to  the  Court-fees  Act  (VIT  of  1870).  and  is  a  document  within  the 

(1)  3  B.  &  8.  576. 
831 


All.  130 


INDIAN   DECISIONS,   NEW   SERIES 


[VoL 


1890 

FEB.  14. 

FULL 
BENCH. 

12  A.  129 

;F.B.) 
10  A.W.N. 

(1890)  39. 


meaning  of  as.  4,  25,  28  anfl  30  of  the  Act.  and  therefore  oaroot  ha  filed  (  r  re- 
corded in  or  received  by  the  High  Court  unless  and  until  the  proper  court-fee 
in  respect  of  it  is  piid,  and  is  of  no  validity  unlees  and  until  if.  is  properly 
stamped.  Consequently,  if  it  is  not,  when  tendered,  praperly  stamped,  it  is  not  at 
that  time  a  memorandum  of  appeal  within  the  meaning  of  s.  541  of  the  Code  and 
the  appeal  cannot  be  regarded  as  having  been  at  that  time  presented  within  the 
meaning  of  s.  4  of  the  Limitation  Act,  or  as  valid  for  any  other  purpose,  except 
in  the  events  specified  in  s.  28  of  the  Court-fees  Act. 

Where  a  memorandum  of  appeal  which,  when  tendered,  was  insufficiently 
stamped  has  subsequently  been  sufficiently  stamped,  the  affixing  of  tba  full 
stamps  cannot  have  a  retrospective  effect  so  as  to  validate  the  original  presenta- 
tion, unless  it  has  been  done  by  order  made  under  tha  second  paragraph  of  s.  28 
of  the  Court-fees  Act.  In  the  case  of  a  High  Court,  such  an  order  can  be  made 
only  by  a  Judge,  and  by  him  only  in  cases  of  "mistake  or  inadvertence.  "  Th-jse 
words  mean  mistake  or  inadvertence  on  the  part  of  the  Gjurt  or  its  officers,  and 
not  on  the  part  of  the  appellant  or  his  advisers.  The  expression  "  head  of  the 
rffioe  "  in  s.  '28  does  not  refer  to  the  head  of  the  office  of  the  Courts,  or  at  all 
events  to  the  head  of  the  office  of  a  High  Court,  acting  not  as  such  but  as  a 
taxing  officer  ;  but  it  refers  to  the  bead  of  a  public  office  such  as  the  Board  of 
Revenue. 

8s,  9,  10  and  11  of  the  Court-lets  Act  are  not  in  ooufliot  with  s.  28  ;  nor  are  ss.  9 
10,  11  and  28,  read  together,  in  conflict  with  s.  54  of  the  Civil  Procedure  fade. 
Cases  within  s.  10  or  s.  11  of  the  Act  would  arise  only  where,  through  mistake  or 
inadvertence  of  the  Court,  a  plaint  which  subsequently  was  discovered  to  be  insuffi- 
ciently stamped,  had  been  received,  filed,  or  used  in  the  Court  ;  and  clauses  (a)  and 
(b)  of  [130]  s,  54  of  the  Code  are  similarly  related  to  s.  28  of  the  Act,  and  were  not 
intended  to  out  down  or  limit  its  provisions.  The  "  dismissal  "  of  a  suit  under 
s.  10  or  s.  11  of  the  Act  has  the  same  effect  as  that  provided  by  s.  56  of  the  Code 
in  the  case  of  "  rejection  "  of  a  plaint  under  s.  54. 

Clauses  (a)  and  (6)  of  s.  54,  which  are  declared  by  s.  638  to  be  inapplicable  to 
the  original  and  civil  jurisdiction  of  the  High  Court,  are  also  inapplicable  to  its 
appellate  jurisdiction,  notwithstanding  the  provisions  of  s.  582. 

The  word  "final"  in  a.  5  of  the  Couct-fees  Aofc  has  the  same  meaning  as  in 
s.  12,  though  it  is  applied  to  a  different  subject.  The  cases  in  which  it  has  been 
held  that,  notwithstanding  the  use  of  this  word  in  s.  12,  an  appeal  lies  from  a 
decision  as  to  the  category  in  which  the  relief  sought  by  a  plaintiff  or  appellant 
falls,  do  not  mean  that  decisions  which  tbe  section  declares  to  be  "  final  "  are 
nevertheless  appealable,  but  that  the  question  of  category  is  not  a  "question 
relating  to  valuation,"  and  therefore  is  not  declared  by  the  section  to  be  final.  In 
both  s.  5  and  s.  12  "  final  "  is  used  in  its  ordinary  legal  sense  of  unappealable.  A 
decision  under  ».  5  of  the  Act  is  not  open  to  appeal,  revision,  or  review  and  i=  final 
for  all  purposes,  and  no  means  have  been  provided  or  suggested  by  the  Legislature 
for  questioning  it. 

Tbe  officer  mentioned  in  s.  5  of  the  Court-fees  Act  is  not  bound  to  advise  par- 
tics  as  to  the  stamp  required  under  the  Act,  or  to  give  thorn  notice  that  they 
have  not  sufficiently  stamped  documents  which  the  Act  requires  to  be  stamped 
before  presentation. 

A  practice  which  is  in  contravention  of  the  law,  even  if  it  is  the  practice  of  a 
High  Court,  cannot  justify  a  Court  in  construing  an  Act  of  the  Legislature  in  a 
manner  contrary  to  it?  plain  wording.  Nor  can  the  principles  of  construction  to 
be  applied  to  an  Act,  be  influenced  by  extraneous  considerations,  such  as  ques- 
tions of  hardship. 

A  plaint  contained  a  prayer  for  a  declaration  (i)  that  certain  property  was  the 
joint  property  of  the  plaintiff,  and  (ii)  that  it  was  not  liable  to  attachment  and 
sale  in  execution  of  a  decree  held  by  one  of  the  defendants  against  aucjb-r  ;  and, 
as  a  foundation  for  the  latter  relief,  alleged  collusion,  fictitious  transactions  and 
want  of  title.  The  decree  in  the  suit,  passed  on  the  14th  September  1387,  granted 
both  the  declarations  prayed  for.  The  defendants  appealed  to  the  High  Court 
against  tbe  whole  decree,  and  stamped  their  memorandum  of  appeal  with  a 
stamp  of  Re.  10  only.  On  tbe  9th  November,  1887,  it  was  tendered  to  a  Judge 
for  admission,  and  it  bore  a  report  dated  the  7th  November  by  the  rffioer 
appointed  under  s.  5  of  the  Court-fees  Act,  "  report  will  be  made  on  receipt  of 
record."  The  Judge  made  an  order,  "admit,  subject  to  stamp  report;  "  and  the 
memorandum  was  then  received  by  the  office,  and  the  appeal  was  entered  on  (ho 
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register.  On  the  27th  September  1889  the  office  reported  that  tber*  was  a  defi- 
ciency in  the  stamp  of  Ra.  615  ;  on  the  9th  November  the  taxing  officer  ordered 
that  the  deficiency  should  be  made  good  ;  and  on  the  8th  December  1888  it  was 
mnde  good.  At  the  bearing  of  the  appeal  a  preliminary  objection  was  taken  that 
the  appeal  had  never  been  validly  presented  within  tone,  or  admitted,  and  that 
it  could  not  be  heard. 

[131]  Held  that  there  was  before  the  Court  no  vaild  appeal  as  to  the  merits  of 
which  the  Court  could  give  a  decision. 

Held  also  that  the  stamp  of  Rs.  10  was  insufficient,  inasmuch  a*  two  distinct 
declarations  were  asked  for  and  obtained,  and  were  by  the  appeal  sought  to  be 
set  aside  ;  an!  it  was  not  the  province  of  the  taxing  officer  or  of  the  Judge  or 
Court  on  a  question  of  the  sufficiency  of  a  stamp  or  fee  to  consider  whether  a 
plaintiff  or  an  appellant  was  asking  for  more  declarations  or  reliefs  than  were 
required  for  bis  protection, 

[Dili.,  29  A.  749  <7G6)  =  A.W.N.  (1907i,  253-4  A.L.J.  635  =  2  M.L.T.  375  ;  15  M/29 
14);  Not  P.,  27  B.  330  (3321=5  Bom,  L.R.  198;  19  0.  789  (780)  ;  6  M.L.T.  129 
(130;  (F.B);  4  O.C.  108  (112.  114);  123  P.R.  1907  =  82  P.W.R.  1907  =  3M.L.T.  63. 
Doubted  and  D,,  20  C.  41  (44.  ;  F.  28  A.  310  =  3  A.L.J.  838  =  A.W.N.  (1906).  21  • 
16C.P.L.R.  89;  Diiappr  ,  29  A.  749  <766j  =  A.W.N.  (1907),  253  =  4  A.L.J,  636 
=  2  M.L.T.  375  ;  R..  13  A.  320  (322)  ;  15  A.  65  (70,  72);  15  A.  123  (125);  16  A.  308 
(811)  IF.B  )  ;  18  A.  206  (210)  ;  23  B.  486  (490  ;  19  C.  747  (749) ;  28  C.  427  (433);  20 
M.  319  (321)  ;  24  M.  331  (33  i  :  2L  A.W.JT.  ill;  13  C.W  N.  815  (821);  4  N.L.R.  166 
(168;;  P.L.R.  1900  at  p.  199  5  D.,  27  A.  197  (199);26C.  925(931);  10  A.W.N.  122.] 

THIS  was  a  reference  to  the  Full  Banch  by  Straight  and  Mahmood, 
JJ.  The  order  of  reference  was  as  follows: — 

STRAIGHT,  J. — Upon  this  appeal  being  called  on,  a  preliminary 
objection  was  taken  by  Mr.  Hill,  on  behalf  of  the  plaintiffs-respondents,  to 
the  hearing  of  the  appeal  upon  the  ground  thatit  was  barred  by  limitation. 
The  following  dates  are  material.  The  suit  in  the  Court  below  was 
decided  on  the  14th  September  1887  ;  the  appeal  was  presented  for  admis- 
sion on  the  9oh  November  1887,  to  my  brother  Brodhurst,  bearing  upon  it 
an  office  retort,  dated  7th  November  1887,  to  the  following  effect:  "  Report 
will  be  made  on  receipt  of  record."  On  the  9bh  November  1887  my  brother 
Brodhurst  made  the  following  order:  "  Admit,  subject  to  stamp  report." 
On  the  27th  September  1838  the  stamp  report  was  made,  and  it  was 
to  the  effect  that  Rs.625  was  the  proper  amount  of  court-fee  payable  upon 
the  memorandum  of  appeal  ;  and  that,  as  only  R?.  10  had  been  paid  upon 
it,  there  was  a  deficiency  of  Rs.  615.  This  report  of  the  office  was  approv- 
ed by  the  taxing  officer  on  the  9tli  November  1888,  and  on  the  19th  of 
the  same  month  the  learned  pleader  for  the  appellant  acknowledged 
having  seen  the  report,  and  on  the  8th  December  1888  the  deficiency  was 
made  good  Upon  these  facts  the  contention  of  the  learned  Counsel  for 
the  respondent,  is  that  the  presentation  for  admission  on  the  9th  Novem- 
ber 1887  was  no  presentation  in  law  for  too  purpose  of  saving  limitation, 
and  that  consequently,  the  deficiency  not  having  been  made  good  until  the 
8bh  December  1888,  there  was  no  presentation  of  a  memorandum  of  ap- 
peal bearing  the  required  court-fee  within  the  period  of  limitation  allowed 
for  the  presentation  of  appeals  from  decrees  to  this  Court.  It  is  also 
contended  by  Mr.  Hill  that  the  failure  of  an  appellant  to  pay  the  necessary 
court-fee  through  igtforance  of  what  that  court- [132]  fee  is,  would  not 
constitute  good  ground  for  extending  the  indulge  nee  provided  by  s.  5  of  the 
Limitation  Law.  It  is  also  contended  by  Mr.  Hill  that,  as  a  matter  of 
fact,  the  present  appeal  never  was  admitted,  because  the  order  of  my 
brother  Brodhurst  of  the  9th  November  was  a  mere  conditional  order, 
and  that  until  he  or  some  other  Judge  of  the  Court  had  made  an 
order  absolute,  admitting  the  appeal,  it  never  was  admitted. 

Pandit  Ajudhia  Nath,   for  the  appellant,  contends  that,  though  for 
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1890       the  mere  purposes  of  court -fee  the  Registrar's  order  as   taxing  officer  may 

TBB.  14.     be  final,  yet  in  considering  the   question  of  limitation  ha    is    entitled    to 

urge  that  the  court-fee  paid  upon  the  memorandum  of  appeal  was    the 

FULL       proper  court-fee ;  and  that  therefore  at  the    time  it    was   presented  for 

BENCH,     admission  the   memorandum   of   appeal  was  a   memorandum   of   appeal 

properly  stamped. 

These  contentions  raise  questions    of    much    importance,  and  ib  is 
essential,  in  the   interest  not  only  of    litigants    and    those  who  have    to 
JO  A.W.N.    a(jvjse  them,  but  of  the  Judges  who  have  to  deal  with  these    matters,  that 
(1890)  89.    t;bQrQ  ghould  be  a  clear  and  distinct  expression  of  the  opinion  of  the  Court 
as   to  what  should  be  the  guiding  rule.     The  first  of  these  points  was 
touched  upon  in  a  recent  Full  Bench  ruling,  but  upon  the  facts  therein 
disclosed  it  became  unnecessary  to  decide  it.     I  have  consulted  the  learned 
Chief  justice  and  he  agrees  with  my  brother  Mahmood   and  myself  that 
these  questions  should  belaid  for    determination  before  the  Full  Bench. 
We,  therefore,  refer  the  above  points  for  determination  to  the  Full  Bench. 
MAHMOOD,  J. — I  agree,  as  I  think  the  points  raised  require  determi- 
nation by  the  whole  Court,  especially  with  reference  to  the  terms  of  Eule 
19  of  the  present  Rules  of  Court  (1). 

[133]  The  Hon.    T.   Conlan,  the  Hon.   Pandit  Ajudhia  Nath  and 
Munshi  Eashi  Prasad,  for  the  appellants. 

Mr.  0.  E  Hill,  Mr.  G.  T,  Spankie,  Munshi  Ram  Prasad  and  Pandit 
Sundar  Lai,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.J. — Before  considering  the  questions  referred  to  this  Full 
Bench  for  an  expression  of  our  opinion,  I  shall  state  as  briefly  as  I  can 
what  I  now  understand  to  be  some  of  the  material  facts  and  dates  in  this 
case.  It  is  contended  on  behalf  of  some  of  the  persons  who  were  defend- 
ants in  a  suit  which  was  decided  by  the  Subordinate  Judge  of  Gorakhpur 
adversely  to  the  defendants,  that  this  is  a  legally  admitted  appeal  from  the 
original  decree  in  that  suit,  presented  according  to  law  and  within  time  by 
them.  On  the  other  hand,  it  is  contended  by  the  plaintiffs  in  the  suit,  in 
whose  favour  the  decree  was,  that  no  appeal  from  the  original  decree  in 
the  suit  was  legally  presented  within  time  or  at  all,  and  that  what  the  de- 
fendants in  the  suit  say  is  an  appeal,  is  not  in  law  an  appeal  which  can  be 
beard.  For  the  sake  of  brevity  only  I  shall  call  the  document  which  was 
tendered  to  this  Court  as  the  memorandum  of  appeal  a  memorandum  of 
appeal,  and  I  shall  refer  to  the  defendants  as  the  appellants  and  to  the 
plaintiffs  as  the  respondents. 

The  decree  below  was  made  on  the  14th  September  1887.  The  docu- 
ment which  it  is  contended  on  behalf  of  the  appellants  is  in  law  a  memo- 
randum of  appeal  from  that  decree,  was  tendered  to  my  brother  Brodhurst 
for  admission  on  the  9th  November  1887.  It  then  bore  a  stamp  of  the 

(1)  "  Every  memorandum  of  appeal  on  the  civil  side,  every  memorandum  of 
objection  under  s.  561  or  under  a.  667  of  the  Cole  of  Civil  Procedure,  and  every  other 
application  on  the  civil  side,  which  when  presented  bears  upon  it  an  office  note  that 
a  report  as  to  the  sufficiency  of  the  stamp  will  be  made  on  receipt  of  the  record,  shall, 
as  soon  as  is  possible  after  the  receipt  of  such  record,  be  examined  in  the  office  with  res- 
pect to  the  sufficiency  of  the  stamp,  and  the  proper  officer  shall  thereupon  report  as  to 
the  sufficiency  of  the  stamp,  and  cause  such  memorandum  or  application,  with  suob 
report  thereon,  to  be  laid  before  a  judge  for  orders  on  the  next  day  upon  which  a  Judge 
sits  for  the  hearing  of  applications.  No  such  memorandum  or  application  shall  be 
filed  or  registered,  except  in  compliance  with  an  order  made  by  a  Judge,  after  he  has 
considered  the  office  report  ae  to  the  sufficiency  of  the  stamp.  " 
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value  of  Ra.  10  only.     When  ib  was  tendered  to  my  brother  Brodhursb  ifc       1890 
boro  upon  ib  a  reporb  by  Dip  Chand,  who  was  then  the  officer  whose  duby     FEE  u 

it  was,  within  the  meaning  of  s.5  of  the  Court- fees    Aot,  1870,  to  see  that        

a  fee  was  paid  under  chapher  II  of  that  Aot,     That  reporb  bad  bean  made       FULL 
on  the  7bh  November  1887,  and  was,  so  far  as  is   material,  as    follows  : —     BENCH. 

"  Eeport  will  be  made  on  the  receipt  of  record."  

On  the  9th  November  1887,  my  brother  Brodhurst  endorsed  on  the  12  A  ia* 
document  an  order  in  the  following  words  ; — "  Admib,  subject  to  stamp  (*.B.!* 
report."  10A.W.M, 

[134]  That  is  a  form  of  order  which  in  such  cases  I  have  been  in  the  (189°  89< 
habib  of  making,  and  which  I  have  always  understood  to  be  a  conditional 
order  of  admission,  conditional  in  the  sense  that  if  the  stamp  report  when 
made  showed  that  bhe  stamp  on  the  memorandum  of  appeal  was  sufficient, 
the  appeal  was  thereupon  admibted  ;  but  bbat  if  it  showed  that  the  sbamp 
was  insuffioent,  my  order  did  not  operate  as  an  order  of  admission. 

After  my  brother  Brodhurst  had  made  his  order  and  on  the  same  day, 
that  is,  on  the  9th  November  1887,  the  memorandum  of  appeal  was 
received  by  the  office  and  the  appeal  was  entered  in  the  Register  of  First 
Appeals.  On  the  27th  September  1888  Dip  Chaud  made  his  stamp  report. 
That  report  was  to  the  effect  that  Rs.  625  was  the  proper  amount  of  court- 
fee  payable  upon  the  memorandum  of  appeal ;  and  that,  as  only  Rd.  10 
had  been  paid  upon  it,  there  was  a  deficiency  of  Rs.  615. 

As  Dip  Ghand  is  absent  on  sick  leave,  and  as  the  then  taxing  officer 
is  no  longer  an  officer  of  the  Court,  having  been  promoted,  it  is  impossible 
to  ascertain  when  first  that  report  of  Dip  Ohand  of  the  27th  September 
1888  came  to  the  notice  of  the  appellants  or  of  their  vakil. 

On  or  prior  to  the  2nd  November  1888,  the  question  of  the  correct- 
ness of  the  report  of  Dip  Chand  came  before  the  then  taxing  officer,  as  I 
find  that  on  the  9uh  November  1888  he  made  in  the  matter  an  order  in 
writing  in  the  following  terms  : — "  See  order  in  connected  case.  Deficiency 
must  be  made  good." 

The  order  in  the  connected  case  was  as  follows  : — "  The  decree  gives 
consequential  relief,  and  deficiency  must  be  made  good." 

Immediately  below  that  order  of  the  then  taxing  officer,  Munsbi  Kashi 
Prasad,  the  vakil  who  was  acting  for  the  appellants,  wrote  on  the  19th 
November  1888,  "  Seen, "  showing  that  on  that  day  he  had  seen  the 
decision  of  the  then  taxing  officer.  That  decision  of  bhe  taxing  officer  of 
the  9th  November  1888  was  accepted  on  behalf  of  the  appellants  as  final 
and  conclusive,  for  on  the  8th  December  1888  the  appellants  delivered  to 
the  officer  of  this  Court  stamps  equivalent  to  the  amount  of  the  deficiency 
which  [135]  Dip  Chand  had  reported  to  exist.  With  the  exception  of  the 
order  of  my  brother  Brodhurst  of  the  9th  November  1887,  no  order 
relating  to  the  admission  of  the  appeal  was  ever  made  by  any  Judge  of 
the  Courfc  or  indeed  by  any  one,  nor  was  the  memorandum  of  appeal  ever 
tendered  to  any  Judge  or  indeed  to  any  one  for  admission,  except  on  the 
occasion  when  it  was  tendered  to  my  brother  Brodhurst  on  the  9ch 
November  1887.  Memoranda  of  appeal  are  not,  nor  were  they,  admis- 
sible in  the  Court,  except  under  an  order  of  a  Judge. 

It  has  been  the  practice  of  this  Court  to  allow  time,  irrespective  of 
fl,ny  question  of  limitation  and  of  the  circumstances  under  which  a 
memorandum  of  appeal  is  tendered  when  insufficiently  stamped,  to  an 
appellant  to  make  good  any  deficiency  which  may  be  reported  to  exist  in 
the  stamp  of  a  memorandum  of  appeal,  in  oases  in  which  the  stamp  report 
is  accepted  as  correct  by  the  appellant,  and  also  in  oases  in  which  the 
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1890       taxing  officer  or  the  Judge  appointed  for  that  purpose  under  s.  5  of  the 

FEB.  u.     Court-fees  Act  has  decided  that  the   stamp    is    insufficient.     One  of  the 

questions  involved  in  this  case  K   whether   that  practice  is  in  compliance 

FULL      vdtb  or  in  contravention  of  the  law.     If  it  is  in   contravention  of  law,  the 

BENCH,    practice  was  unlawful. 

A  practice  which  is  in  contravention  of  the  law,  even  if  such  practice 

12  A.  129     be  tne  practice  of  a  High  Court,  cannot  make  lawful  that  which  is  unlaw- 

(F.B.)=     fui .  nor   caD  a  practice  of  a  Court  justify  a  Court  in  putting  upon  an  Act 

10A.WN.    Of  the  Legislature  a  construction  which  is  contrary   to  the  plain   wording 

(1890;  39,     of  the  Act.     If  it  were  otherwise,  cases  might  occur  in  which  an  absolutely 

different  construction,  based  upon  practice  only,    might  be  placed  by   this 

Court,  the  High  Court  at  Calcutta,  the   High  Court  at  Madras,  the  High 

Court  at  Bombay  and  the  Chief  Court  of  the  Punjab  upon  a   general  Act, 

applicable   to  the    whole  of   British  India,    which  was  susceptible   of  one 

construction  only.     Such  a  principle  of  construction  in  such  a  case  would 

lead,  not  to  making  the  law  certain,  but  to  confusion  and  uncertainty. 

In  order  to  clear  the  ground  and  to  keap  my  mind  in  the  considera- 
tion of  the  important  legal  questions  which  arise  in  this  [136]  case  free 
from  extraneous  influences,  I  shall  first  refer  to  the  argumentumad  miseri- 
cordiam,  the  plea  of  hardship,  which  Mr.  Kashi  Prasad  pressed  upon  us,, 
and  which  ad  one  time  very  nearly  induced  me  to  overlook  what  I  con- 
ceive to  be  the  true  principles  of  law  which  can  alone  guide  us  to  a  safe  and 
legal  conclusion.  I  shall  then  consider  how  an  appeal  can  be  present- 
ed to  this  Court ;  what  the  law  requires  for  the  valid  presentation  of  an 
appeal ;  whether  these  requirements  have  bean  complied  with  in  this 
case ;  and  various  other  points  which  arose  during  the  arguments, 
although  many  of  the  latter  appear  to  my  mind  to  be  irrelevant. 

In  the  course  of  the  argument,  Mr.  Kashi  Prasad  pressed  upon  us  the 
hardship  which  would  result  to  his  clients,  the  defendants  in  the  suit,  if  we 
were  to  hold  that  this  appeal  had  not  been  presented  within  time.  He  also 
contended  that  in  that  event  that  hardship  would  be  the  direct  result  of  the 
orcission  of  the  officer  of  this  Court,  Dip  Chand,  whose  duty  it  was  to  see 
that  fees  are  paid  under  chapter  II  of  the  Court-fees  Act,  to  inform  him, 
Mr.  Kashi  Prasad,  or  his  clients,  before  the  ninety  days  allowed  by  article 
156  of  the  second  schedule  of  the  Indian  Limitation  Act,  1877,  had  expired 
that  the  stamp  upon  the  memorandum  of  appeal  was  insufficient. 

In  my  opinion,  it  was  no  part  of  the  duty  of  Dip  Chand  to  advise 
parties  as  to  the  stamp  required  under  the  Court-fees  Act  or  to  give  them 
notice  that  they  had  not  sufficiently  stamped  documents  which  that  Act 
requires  to  be  sufficiently  stamped  before  they  are  presented  to  tho- 
Court. 

If  it  were  the  duty  of  the  officer  who  has  to  see  that  the  proper  fees 
are  paid,  to  inform  parties  or  their  vakils  that  the  stamps  upon  which  their 
memoranda  of  appeal  or  other  papers  were  tendered  to  the  Court  were 
insufficient,  he  would  require  a  staff  of  assistants,  which  he  has  not  got, 
and  questions  of  limitation  would  depend,  not  upon  the  law  as  applied  to 
the  acts  of  the  parties  or  their  vakils,  but  upon  our  officer  doing  such  duty 
and  his  being  able  to  prove  that  his  notice  of  a  deficiency  in  the  stamp  had 
reached  either  the  parties  themselves  or,  if  they  had  vakils,  their  vakils, 
within  time  to  allow  of  the  deficiency  in  the  stamp  being  made  good  within 
the  period  [137]  of  limitation  allowed  by  law.  This  in  many  cases  it 
would  be  practically  impossible  for  our  officer  to  do,  on  account  of  the 
number  of  parties,  the  distance  of  their  homes,  in  most  cases  from  Allahabad 
or,  where  a  vakil  was  engaged  in  the  case,  his  absence  from  Allahabad,. 
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and  the  practical  impossibility  of  getting  from  native  litigants  acknowledg-       1890 
ments  that  they  had  received  such  notices.  FEB.  14, 

Farther,  a  very  large  percentage  of  memoranda  of  appeal  is  tendered 
BO  late  that  even  if  our  officer  was  able  to  ascertain  on  the  day  or  the  day       FULL 
following  that,  on  which  a  memorandum  of  appeal  was  tendered,  that  the     BENCH, 
stamp  was  insufficient,    notice    could    not    reach    the    parties,  or  their 
vakil  if  they  had  one,  in  time  to  allow  of  the  deficiency  in  the  stamp  being    12  *•  129 
made  good  if  such  deficiency  had  to    be    made  good  within  the  period  of      (F-B.)  = 
limitation.     It  is,  in  my  opinion,  the  duty  of  those  who  tender  documents    10  A.W.N, 
to  this  Court  to  see  that  such  documents  bear  at  the  time  when  they  are    (1890)  39. 
tendered  the  proper  stamps  required    by    the  Court-fees  Act,  and  if  they 
neglect  that  duty  either  intentionally,  as  I  fear  too  frequently  happens,  or 
through  carelessness  or  ignorance,  they    or    their    advisers,  and  not  the 
officers  of  this  Court,  are  the  parties  upon  whom  the  blame  for  the  results 
of  such  neglect  must  fall. 

We  cannot  allow  any  question  of  hardship  to  influence  us  in  applying 
the  principles  of  construction  to  Acts  of  the  Legislature  where  the  wording 
of  those  Acts  is  plain  and  unambiguous.  We  are  not  responsible  forthose 
Acts  and  to  put  upon  those  Acts  a  construction  different  from  that  which 
according  to  the  principles  of  construction,  upon  which  a  Court  of  Justice 
must  act,  tohey  boar,  would  be  to  depart  from  our  duty  as  Judges  and  to 
arrogate  to  ourselves  the  powers  and  functions  of  the  Legislature.  We  have 
to  construe  the  Acts  of  the  Legislature  as  we  find  them,  whether  we  approve 
of  them  or  not, — not  to  alter  or  amend  them.  We  have  no  power  to  read 
into  the  second  schedule  of  the  Indian  Limitation  Act  an  article  which 
is  not.  there,  any  more  than  we  have  power  to  read  into  the  Indian 
Limitation  Act  or  the  Court-fees  Aet  or  any  other  Act  or  Code,  a 
section  or  words  which  it  does  not  contain.  So  far  as  I  am  aware, 
even  their  Lordships  of  the  Privy  Council  [138]  have  no  such  powers. 
We  have  to  justify  our  decisions  when  they  are  based  on  or  governed 
by  the  Indian  Codes,  not  by  extraneous  considerations,  such  as  thafc 
of  hardship,  but  by  distinct  reference  to  the  section  or  article  of  the 
Code  upon  the  proper  construction  of  which  our  decision  depends.  This 
is  a  duty  which  it  is  most  necessary  for  us  carefully  to  attend  to  if 
we  are  to  avoid  causing  doubt,  perplexity  and  uncertainty,  as  to 
the  law  in  the  Courts  which  are  bound  to  accept  our  decisions  as  their 
guide. 

The  question  as  to  whether  this  appeal  was  presented  within  time 
depends,  in  my  opinion,  upon  the  construction  of  s.  541  of  the  Code  of 
Civil  Procedure,  of  ss.  4,  5,  25,  28  and  30  of  the  Court-fees  Act  (VII  of 
1870),  of  s.  4  of  the  Indian  Limitation  Act,  1877,  and  of  art.  156  of  the 
second  schedule  of  the  last  mentioned  Act.  It  will  be  necessary  to  refer 
to  some  other  sections  in  order  to  see  how  far,  if  at  all,  many  arguments 
which  were  addressed  to  us  by  way  of  analogy  were  well  founded. 

Under  s.  541  of  the  Code  of  Civil  Procedure,  an  appeal  from  an 
original  decree  must  be  made  in  the  form  of  a  memorandum  in  writing 
presented  by  the  appellant,  and  must  be  accompanied  by  a  copy  of  the 
decree  appealed  against,  and  (unless  the  appellate  Court  dispenses  there- 
with) of  the  judgment  on  which  it  is  founded.  Such  memorandum  must 
set  forth  concisely  and  under  distinct  heads  the  grounds  of  objection  to 
the  decree  appealed  against. 

S.  548  of  the  Code  of  Civil  Procedure  enacts  that  "  when  a  memoran- 
dum of  appeal  is  admitted,  the  appellate  Court  or  the  proper  officer  of  that 
Court  shall  endorse  thereon  the  date  of  presentation,  and  shall  register  the 
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1890       appeal  in  a  bock  to  be   kept  for  that  purpose.     Such  book  shall  ba  called 

FEE  14.     the  Register  of  Appeals,"  and  shows  that  the  memorandum  of  appeal  must 

be   in   fact  first  admitted  as  a  condition  precedent  to  its  being  endorsed 

FULL      with    the    date  of  presentation  and  to  the  appeil  being  entered  in  the 

BENCH,    register. 

It    has    been  held  by  the  Chief  Court  of  the  Punjab,  and  I  think 

It  A.  129    rightly,    that    an    appeal    under    the    Code    of    Civil    Procedure    is    not 

presented    within     the    meaning    of    s.    4  of  the  Indian  Limitation  Act, 

10AW.N.    [139]  1877,  unless  it  ba  accompanied   by    the    copies  prescribed  by  the 

(1890  39     Code  of  Civil  Procedure:  Ehag    Singh   v.    Chandu   Singh  (I)   and  Nihal 

Singh  Johar  Singh   (2). 

The  Court-fees  Act,  1870,  was,  as  even  its  name  imports,  an  Act 
primarily  passed  for  the  purpose  of  prescribing  the  faes  which  are  to  be 
paid  in  respect  of  documents  to  be  used  in  Courts.  It  also  provides  in  the 
schedules  for  the  stamps  to  ba  used  in  certain  offices  other  than  offices  of 
Courts  of  justice. 

That  Act  not  only  prescribes  the  fees,  but  provides  how  those  fees 
are  to  be  ascertained,  how  questions  as  to  the  sufficiency  of  fees  on  docu- 
ments, so  far  as  Courts  are  concerned,  are  to  be  determined,  and  the 
conditions  under  which  only  the  documents  included  in  the  first  and  second 
schedules  to  the  Act  may  ba  received,  filed,  registered  or  used,  as  the  case 
may  be,  in  Courts  in  India.  The  Court-fees  Act  also  specifies  the  documents 
which  need  not  be  stamped  under  that  Act  for  the  purpose  of  being  used 
in  Courts.  A  memorandum  of  appeal  is  a  document  specified  in  the  first 
and  also  in  the  second  schedule  to  the  Court-fees  Act,  1870,  within  the 
meaning  of  s.  4  of  that  Act,  and  is  a  document  which,  under  s.  25  of  that 
Act,  must  be  stamped  with  a  stamp  at  least  equivalent  to  the  fee  charge- 
able in  respect  of  it  under  the  Act.  A  memorandum  of  appeal  is  consequently 
a  document  which  ought  to  bear  a  stamp  under  the  Court-fees  Act,  1870, 
within  the  meaning  of  s.  28  of  that  Act.  It  is  also  a  document  requiring 
a  stamp  within  the  meaning  of  s.  30  of  the  Court-fees  Act,  1870. 

It  follows  that  in  construing  ss.  4,  28  and  30  of  the  Court-fees  Act, 
when  the  question  arises  as  to  a  memorandum  of  appeal,  we  must  read 
into  those  sections  the  words  "  Memorandum  of  appeal." 

Thus  read  for  the  purposes  of  construction,  s.  4  so  far  as  memoranda 
of  appeals  are  concerned  reads  as  follows  : — "  No  memorandum  of  appeal 
of  the  kind  specified  in  the  first  or  second  schedule  to  this  Act  annexed  as 
chargeable  with  a  fee  shall  be  filed,  exhibited  or  recorded  in,  or  shall  be 
received  or  furnished  by,  any  of  the  said  High  Courts  in  any  case  com- 
ing before  such  Court  in  the  exercise  [140]  of  its  jurisdiction  as  regards 
appeals  from  the  Courts  subject  to  its  superintendence  unless  in  respect 
of  such  memorandum  of  appeal  there  bapaid  a  fee  of  an  amount  not  less 
than  that  indicated  by  either  of  the  said  schedules  as  the  proper  fee  for 
such  memorandum  of  appeal." 

Similarly,  s.  28  reads  thus  : — "No  memorandum  of  appeal  which 
ought  to  bear  a  stamp  under  the  Act  shall  be  of  any  validity  unless  and 
until  it  is  properly  stamped.  But  if  any  such  memorandum  of  appeal  is 
through  mistake  or  inadvertence  received,  filed  or  used  in  Court  or  office 
without  being  property  stamped,  the  presiding  Judge  or  the  head  of  the 
office,  as  the  case  may  be,  or,  in  the  case  of  a  High  Court,  any  Ju3ga  of 
such  Court,  may,  if  he  thinks  fit,  order  that  such  memorandum  of  appeal 

(1)  7  P.  B.  1879.  (2)  147  P.  E.  1879. 
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being  stamped   accordingly,  the  samo  or  any  proceeding    relative  thereto,       1890 
shall  be  as  valid  as  if  it  had  been  properly  stamped  in  the  first  instance."    FEB.  44. 

Similarly,  the  first  paragraph  of  a.  30  reads  thus: — "  No  memorandum 
of  appeal  requiring  a  stamp  under  the  Act  shall  be    filed  or  acted  upon  in 
any  proceeding  in  any  Court  or  office  until  the  stamp  has  been  cancelled.     BENCH. 
The  stamp  referred  to  in  s.  30  must  mean  a  sufficient  stamp  according  to 
the  Act."  13  1.129 

We  have  then  s.  4  enacting  that  no  memorandum  of  appeal,  such  as      (*'B-)~ 
that  in  the  present  case,  shall  be  filed  or  recorded    in,  or  received  by,  any  10  A  WtN- 
High  Court,  such  as  this    High    Court,  unless    at  leaat  the    proper  fee  in 
respect    of    it   be    paid.     We   have   also    s.   28   enacting  that  no  such 
memorandum  of  appeal  as  this  shallbe  of   any  validity  unless  and  until 
it  is  properly  stamped. 

The  second  paragraph  of  s.  28  is  of  importance  in  more  ways  than  one, 
as  it  emphasizes  the  provision  contained  in  the  first  paragraph  of  that 
section  by  providing  that  in  the  events  therein  specified  a  memorandum 
of  appeal  .and  all  the  proceedings  relative  thereto  "  shall  be  as  valid  as  if  it 
had  been  properly  stamped  in  the  first  instance,"  and  making  it  obvious 
that  the  intention  of  Lsgisature  was  that  an  improperly  stamped  memo- 
randum of  appeal  chargeable  with  a  fee  under  the  Act  should  be  treated 
as  an  absolutely  invalid  memorandum  of  appeal  which  could  not  until  it  was 
[141]  properly  stamped  in  the  events  specified  in  the  second  paragraph 
of  that  section  be  the  foundation  of  any  valid  legal  proceeding  in  any 
Qourt.  The  second  paragraph  of  s.  28  prevents  us  applying  the  principle 
of  nunc  pro  tune  except  when  an  order  under  that  paragraph  has  been  made 
and  complied  with. 

It  has  been  contended  that,  although  this  Court  could  not  legally  file: 
record,  receive  or  act  upon  the  document  in  question,  assuming  that  it  was 
not  properly  stamped  when  tendered,  and  is  bound  to  treat  it  as  of  no 
validity,  yet  that  this  Oourt  must  treat  it  as  a  document  which  was  on 
the  day  on  which  it  was  tendered  to  this  Court  a  memorandum  of  appeal 
within  the  meaning  of  s.  511  of  the  Cjde  of  Civil  Procedure,  and  regard 
the  appeal  as  having  been  presented  within  the  meaning  of  s.  4  of  the 
Indian  Limitation  Act  to  this  Court  on  that  day.  To  do  SO  would,  it  ap- 
pears to  mo,  be  to  treat  the  document  in  question  as  a  valid  memorandum 
of  appeal  for  the  most  important  purpose  for  which  a  valid  memorandum 
of  appeal  is  required,  namely,  as  the  inception  or  foundation  of  a  valid 
appeal. 

When  the  Legislature  has  enacted,  that  a  memorandum  of  appeal 
which  is  not  properly  stamped  shall  not  be  treated  as  of  any  validity  and 
shall  not  be  filed  or  recorded  in  or  received  by  this  Court  and  shall  not  be 
acted  upon  in  any  proceeding  in  this  Court,  I  as  a  Judge  of  this  Court, 
who  have  to  obey  the  mandates  of  the  Legislature  and  have  not  power  to 
legislate,  can  only  regard  and  deal  with  an  improperly  stamped  memo- 
randum of  appeal  as  the  Legislature  has  said  that  it  must  be  regarded  and 
dealt  with. 

Further,  as  a  Judge  who  is  bound  by  the  statute  law  as  I  find  it,  I 
cannot  hold  that  any  practice  of  this  Court  which  not  only  is  not  known 
to,  but  has  not  been  sanctioned  by,  the  Legislature,  entitles  me  to  treat 
for  any  purpose  as  valid  a  document  which  the  Legislature,  has  enacted 
shall  not  be  "  of  any  validity."  To  do  so  ra  this  case  would  be  to  treat 
a  memorandum  of  appeal  as  a  document  which  waa  not  specified  in  either 
of  the  schedules  to  the  Court-fees  Act. 

I  fail  to  understand  how  an   invalid  memorandum  of  appeal,  which 
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1890        in  law  must  be  regarded  as  no  memorandum  of  appeal  at  all,    [142]  can, 

FEB.  14.     except  in  the  events  specified  in    the  second  paragraph  of    s.  28    of  the 

Court-fees  Act,  be  treated  as  a  valid  memorandum  of  appeal,   or  how  the 

FULL      tendering  to  this  Court  of  a  memorandum    of    appeal    which    was  of  no 

BENCH,     validity,  can.  be  regarded  as  the  presentation  of  an  appeal   for  the  purposes 

of  the  Indian  Limitation  Act,  1877,  or  for  any  other  purpose. 

In  my  opinion  an  appeal  cannot  be  said   to  be  presented    within  the 
^  B •'**      meaning  of  s.  4  of  the  Indian    Limitation    Act,     1877,    when    the    only 
presentation  of  the  appeal  is  the  tendering  to  the   Court    of   a    document 
890,  39.     wnicn  fchQ  Legislature  has  specifically  enacted  shall  not  be  regarded   by  a 
Court  as  of  any  validity,  and  that  the  tendering  to  my  brother  Brodhurst 
on  the  9th  November,  1887  of  a  document  which    the    law  says  shall  be 
regarded  as  of  no  validity  was  no  more  a  presentation  of  an  appeal   than 
would  the  tendering  to  him  of  a  blank  piece  of  paper  have  been  a  presenta- 
tion of  an  appeal.     In  one  case  he  could  see  nothing  on  the  papar  ;   in  the 
other  case  the  law  had  forbidden  him  to  see  anything  on  it. 

It  has  been  contended  that,  inasmuch  as  this  document  is  now  suffi- 
ciently stamped,  we  may  apply  the  principle  of  nunc  pro  tune  and  treat  it 
as  if  it  had  been  properly  stamped  in  the  first  instance,  that  is,  at  the 
time  when  it  was  tendered  to  this  Court,  and  my  brother  Brodhurst  made 
hia  order  of  the  9th  November  1887,  and  give  effect  to  it  as  if  it  was  when 
tendered  on  the  9ch  November  1887,  a  valid  memorandum  of  appeal.  That 
I  cannot  do  without  doing  violence  to  the  plain  wording  of  s.  28  of  the 
Court-fees  Act.  Although  the  proper  stamps  have  since  been  put  upon 
the  memorandum  of  appeal,  that  was  not  done  under  any  order  of  any 
Judge  of  this  Court.  Indoed,  no  application  was  ever  made  to  any  Judge 
of  this  Court  or  to  anyone  else  to  make  any  such  order.  So  far  as  this  Court 
is  concerned,  no  one  but  a  Judge  of  this  Court  could  make  such  an  order 
under  s.  28  of  the  Court-fees  Act  nor  could  any  Judge  of  this  Court  make 
any  suoh  order  unles  the  memorandum  of  appeal  had  through  mistake  or 
inadvertence  been  received,  filed  or  used  in  this  Court  or  its  office  without 
being  properly  stamped.  The  words  "mistake  or  inadvertence"  limit  the 
cases  in  wuich  a  [148]  Judge  of  this  Court  can  make  an  order  under  s.  28 
of  the  Court-fees  Act.  1870. 

The  "  mistake  or  inadvertence  "  in  s.  28  must  mean  mistake  or  in- 
advertence on  the  part  of  the  Court  or  its  officers,  and  not  mistake  or  in- 
advertence on  the  part  of  an  appellant  or  his  advisers,  who  do  not  act  for 
the  Court  in  the  receiving  or  filing  or  using  of  a  memorandum  of  appeal  in 
the  Court.  If  the  "  mistake  or  inadvertence"  is  to  be  read  as  the 
mistake  or  inadvertence  of  the  party,  it  would  in  the  great  majority  of  cases 
be  impossible  for  a  Judge  to  ascertain  whether  the  receiving,  filing  or  using 
of  an  improperly  stamped  document  was  owing  to  the  mistake  or  inadver- 
tence of  the  party  or  to  his  intentional  act  in  an  attempt  to  escape  having 
to  pay  the  proper  fee  at  the  proper  time  or  at  all. 

For  the  contention  that  as  sufficient  stamps  in  value  have  since  the 
document  was  tendered  been  affixed  to  it,  although  not  under  an  order 
under  s.  28  of  the  Court-fees  Act,  it  is  to  be  treated  as  if  it  was  when 
tendered  on  the  9th  November  1887  a  valid  memorandum  of  appeal  for 
the  purpose  of  limitation,  and  that  we  are  to  hold  that  the  appeal  was  on 
that  day  presented  within  the  meaning  of  s.  4  of  the  Indian  Limitation 
Act,  1877,  Mr.  Kashi  Prasad,  for  the  appellants,  relied  upon  the  following 
oases  :— Ram  Lai  v.  Harrison  (1)  ;  Sheo  Partab  Narain  Singh  v.  Sheo 

(D  a  A.  832, 
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Gholum   Singh   (1)  ;  Syed  Ambur  Ali  v.  Kali  Chund  Dass  (2) ;  Musammat       1890 
Begee  Begum  v.  Syed  Yusuf  Ali  (3)    and   Musammat   Chouwara  v.    Wasil    FEB.  14. 
Khan  (4),  bub  mainly  upon  Skinner  v.  Orde  (5)  in  the  Privy  Council.     As 
the  ease  of  Skinner  v.  Orde  (5)  was  a  case  decided  by  their  Lordships  of  the 
Privy  Council  and  as  we  were  mainly  pressed  with  it  by  Mr.  Kashi  Prasad,     BENCH. 
I  shall  consider  it  first  to  see  how  far,  if  at  all,  it  bears   upon   the  present        i^Tgg. 
contention.  It  is  to  be  observed  that  the  petition  to  sue  as  a  pauper  in  that          ' 
case  was  when  presented  properly  stamped,  in  accordance  with  law,  with   J.  '  ^ 
an  eigbt-anna  stamp,  and  was  consequently  a  document  which  the   Court          '    '    ' 
was  not  prohibited  for  receiving  by  the  Court-fees  Act,  1870.     In  Skinner 
v.  [144]  Orde  (5)  their  Lordships  of  the  Privy  Council  held  that  on  the  full 
stamp  for  a  plaint   having   been    paid,    that   document,    which    had  been 
properly  received  as  a  petition  to  sue  as  a  pauper,  might  be  treated  as  the 
plaint    in    a    suit  by  a  person  no  longer  a  pauper.     In  that  case  their 
Lordships    said : — "  To    be    logical,    the    Court    should  have  rejected  it 
altogether.     The  petition  of  plaint  was  placed  upon  the  file  and  numbered 
on  the  19bh  July  1.873,  and  this  is  the   plaint    that   is  allowed    to   go  on. 
Although  the  analogy  is  not  perfect,  what  has  happened  is  not  at  all  unlike 
that  which  so  commonly  happens  in  practice  in  the  Indian  Courbs,  that  a 
wrong  stamp  is   put  upon  the  plaint  originally   and  the  proper  stamp  is 
afterwards  affixed.     The  plaint  is  not  converted  into   a   plaint    from  that 
time  only,  but  remains  with  its  original  date  on  the  file  of  the  Court,  and 
becomes  free  from  the  objection  of  an  improper  stamp  when  the  correct 
stamp  has  been  placed  upon  it. 

"  The  case,  which  is  not  provided  for  by  the  Act,  approaches  more 
nearly  to  the  state  of  things  contemplated  by  s.  308  than  that  contem- 
plated by  s.  310.  There  are  no  negative  words  in  the  Act  (the  then  Code 
of  Civil  Procedure)  requiring  the  rejection  of  the  plaint  under  circumstances 
like  the  present,  nor  anything  in  its  enactments  which  would  oblige  their 
Lordships  to  say  that  this  petition,  which  contains  all  the  requisites  which 
the  statute  requires  for  a  plaint,  should  not,  when  the  money  has  been  paid 
tor  the  fees,  ba  considered  as  a  plaint  from  the  date  that  it  was  filed." 

I  infer  from  the  passage  which  I  have  just  quoted  that  if  there  had 
been  any  negative  words  in  the  Act  requiring  the  rejection  of  the  plaint 
or  anything  in  its  enactments  requiring  their  Lordships  to  say  that  the 
petition  should  not,  when  the  money  had  been  paid  for  the  fees,  be  con- 
sidered as  a  plaint  from  the  date  when  it  was  filed,  their  Lordships  would 
have  given  effect  to  them,  aud  not,  as  it  is  contended  hero  that  we  should 
treat  such  words  or  provisions  as  a  nullity.  In  this  case  we  have  not  only 
the  specifically  negative  words  of  s.  4  of  the  Court-fees  Act  and  the 
specifically  negative  words  of  s.  28  of  that  Act,  but  the  specific  enactment 
in  [145]  the  second  paragraph  of  s.  28  under  which  alone  a  memorandum 
of  appeal  which  was  not  properly  stamped  in  the  first  instance  can 
retrospectively  be  given  effect  to  as  valid  as  if  it  had  been  properly 
abamped  in,  the  first  instance. 

When  in  the  passage  which  I  have  quoted  their  Lordships  alluded 
to  the  practice  in  the  Indian  Courts,  I  must  assume  that  their  Lordships 
were  alluding  to  a  lawful  practice  of  the  Indian  Courts,  such  as  was 
authorized,  for  example,  by  the  second  paragraph  of  s.  28  of  the  Court- 
fees  Act  or  by  s.  6  of  the  repealed  Aofc,  XV  of  1868,  and  not  to  a  practice 
if  such  existed,  which  was  contrary  to  the  express  enactment  of  the 

(1)  2  A.  875.  (21  24  W.  R.  358.  (3)  N.  W.  P.  H.C.  B.  1874,  p.  139. 

(4)  8.  D.  A,  N.  W.  P,  1864,  p.  18.  (5)  6.  I,  A.  126-2  A.  241. 
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1890  Legislature,    a   practice   which  unquestionably  their    Lordships,  if  their 

FEB.  u,  attention  had  been  drawn  to  it,  would  not  have  endorsed,  as  appears  from 
what  their  Lordships  said  in  the  subsequent  portion  of  the  passage  which 

FULL  I  have  quoted.     So  far  as  the  case  of  Skinner  v.  Orde  (1)  is  applicable,  it 

BENCH,  is,  in  my  opinion,  an  authority  against    Mr.  Rashi  Prasad's   contention, 

-  as  it  indicates  that  effect  must  be  given  to  negative  words  and  words  of 

3  A.  129  »  prohibition  when  they   occur  in  Acts  of  the  Legislature. 

•  '   '.iTL  As  to  the  case  of  Bam  Lai  v.  Harrison  (2),  I  should  have  considered 

'  ameDdmenfc    -here   was   such   as   not  to  affect  the  date  of  the 


880  so 

original  institution  of  the  suit.     That  case  throws  no  light  upon  this  case. 

In  the  case  of  Sheo  Partab  Narain  Singh  v.  Sheo  Gholam  Singh  (3) 
it  does  not  appear  whether  or  not  the  attention  of  the  learned  Judges  was 
called  to  s.  28  of  the  Court-fees  Act,  nor  does  it  appear  under  what  circum- 
stances the  insufficiently  stamped  memorandum  of  appeal  had  been  filed. 
It  appears,  however,  that  the  Judge  who  returned  the  memorandum  of 
appeal,  it  is  said  under  s.  54  (b)  of  Act  X  of  1877,  omitfcecl  to  comply  with 
that  section  and  to  fix  a  time.  Possibly  the  Judge  may  not  have  con- 
sidered that  he  was  returning  the  memorandum  of  appeal  under  s.  54  (6) 
of  that  Code. 

In  the  case  of  Syed  Ambur  Ali  v.KaliChand  Dass  (4)  the  learned 
Judges  do  not  refer  to  s.  4,  or  to  s.  28  of  the  Court-fees  Act,  [146]  1870, 
nor  does  it  appear  whether  or  not  their  attention  had  been  called  to  those 
sections.  They  based  their  judgment  mainly  on  s.  31  of  Act  VIII  of 
1859. 

In  the  case  of  Musammat  Begee  Begam  v.  Syed  Yusuf  Ali  (5)  the 
learned  Judges  did  not  consider  what  effect,  if  any,  the  Cotirfc-fees  Act, 
1870,  had  upon  their  construction  of  the  Limitation  Act.,  IX  of  1871.  In 
that  case  no  time  had  been  fixed  by  tha  Court  within  whiah  tha  plaintiff 
should  make  good  the  deficiency. 

The  case  of  Musammxt  Chowara  v.  Wasil  Khan  (6)  was  decided 
long  before  the  Court-fees  Act,  1870,  was  passed. 

I  cannot  treat  cases  in  which  the  Court-fees  Aol;  of  1870  was  nob 
relevant,  or  where  relevant,  it  was  not  even  referred  to,  as  authorities 
which  it  is  safe  to  follow  in  this  case,  on  the  question  which  I  am  now 
considering. 

Notwithstanding  the  cases  to  which  I  have  just  referred,  I  am,  as  I 
have  already  said,  of  opinion  that  the  law  prohibited  the  Court  from 
receiving,  filing  or  using  the  memorandum  of  appeal  in  this  case,  in  the 
condition  in  which  it  was  when  it  was  tendered  on  the  9th  November, 
1887,  and  that  as  no  order  has  been  made  by  a  Judge  under  s.  28  of  the 
Court-fees  Act,  the  affixing  of  the  full  stamps  cannot  have  a  retrospective 
effect  so  as  to  validate  the  original  presentation.  If  we  are  to  regard  the 
time  when  the  document  was  fully  stamped  as  the  time  when  it  was 
presented,  the  presentation  was  beyond  the  limit  of  ninety  days  allowed 
by  article  156  of  the  second  schedule  of  the  Indian  Limitation  Act. 

It  has  also  been  contended  that  ss.  9,  10  and  11  of  the  Court-fees 
Act  are  in  conflict  with  s.  28  of  that  Act,  and  that  ss.  9,  10,  11  and  28  of 
the  Court-fees  Act  are  in  conflict  with  s.  54  of  the  Code  of  Civil  Proce- 
dure, and,  further,  that  so  far  as  the  High  Court  is  concerned,  s.  28  of 
that  Act  is  in  conflict  with  s.  54  of  the  Code  of  Civil  Procedure,  and  on 

(1)  61.A.  126-2  A.  211.         (2)  2  A.  832.          (3)  2  A.  875.         (4)  24  W.R.  258. 
(5)  N.  W.  P.  H.  0.  K.  1874,  p.  139.  (6)  S.  D.  A.  N.  W.  P.  1864,  p.  18. 
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that  assumption  it  has  been  argued  that  we  should  nob  in  this  case  construe       1890 
s.  28  of  the  Court-fees  Act  according  to  its  plain  wording.  PBB.  14. 

[147]  First,  as  to  the  contention  that  ss.  9,  10  and  11  of  the  Court-fee3 
Act  are  in  conflict  with  s.  28  of  that  Act.     Qn  a  careful  cDnaiderabion  of       FoLL 
those  sections  I  fail  to  see  any  conflict  between  them.  BENCH. 

Chapter  III  of  the  Court-fees  Act,  in  which  are  ss.  9, 10  and  11,  relates  12T~I29 
to  public  offices  and  to  Courts  other  than  High  Courts  or  Courts  of  Small  p  B 
Causes  in  the  Presidency  To^ns.  In  the  Courts  to  which  Chapter  III  *  '  '  " 
relates  it  is  the  Court,  that  is,  the  Judge  of  the  Court,  whose  duty  it  is  '  '  ' 
under  s.  12  to  decide  questions  as  to  valuation  for  the  purposes  of  deter- 
mining the  amount  of  court-fees  chargeable.  In  such  Courts  the  question 
as  to  the  sufficiency  of  the  stamp  en  a  plaint,  when  raised,  is,  as  a  rule, 
dealt  with  as  one  of  the  issues  in  the  suit.  I  assume  that  the  reason  for 
such  questions  not  being  sooner  disposed  of  in  such  Courts  is  that  in 
those  Courts  a  plaint  is  presented  in  nearly  all  oases  to  the  officer 
appointed  in  that  behalf  by  the  Court,  under  s.  48  of  the  Code  of  Civil 
Procedure,  and  not  to  the  Judge  or  Munsif.  Ss.  9,  10  and  11  of  the 
Court-fees  Act  relate  to  suits,  and  do  not  relate  to  appeals.  That  appears 
on  an  examination  of  those  sections,  and  also  from  the  fact  that  s.  12 
enacts  that  every  question  relating  to  valuation  for  the  purposes  of  deter- 
mining the  amount  of  any  fee  chargeable  under  Chapter  III  on  a  plaint 
shall  be  decided  by  the  Court  in  which  sflch  plaint  is  filed,  and  further 
enacts  that  every  question  relating  to  valuation  for  the  purposes  of  deter- 
mining the  amount  of  any  fee  chargeable  under  Chapter  III  on  a  memo- 
randum of  appeal,  shall  be  decided  by  the  Court  in  which  the  memorandum 
of  appeal  is  filed,  and  in  each  case  such  decision  shall  be  final  as  between 
the  parties  to  the  suit.  Wben  such  a  decision  with  regard  to  the  memo- 
randum of  appeal  shows  that  an  additional  fee  is  required,  s.  28  of  the 
Court-fees  Act  would  at  once  apply. 

The  application  of  s.  28  would  not  be  inconsistent  with  the  provisions 
of  s.  10  or  11.  Cases  coming  within  s.  10  ors.  11  of  the  Court-fees  Act  would 
arise  only  where  through  mistake  or  inadvertence  of  the  Court  a  plaint 
which  subsequently  was  discovered  to  be  insufficiently  stamped,  bad  been 
received,  filed  or  used  in  the  Court.  No  such  Court  would  knowingly 
receive,  file  or  use  [148]  a  plaint  which  was  insufficiently  stamped,  in 
contravention  of  the  express  prohibition  of  s.  6  of  the  Court-  fees  Act. 

S.  9  merely  empowers  the  Court  to  issue  a  commission  for  the  purposes 
therein  mentioned. 

There  is  consequently,  in  my  opinion,  no  conflict  between  ss.  9, 10  or 
11  and  s.  28  of  the  Court-fees  Act.  Now,  as  to  the  contention  that  there 
is  a  conflict  between  ES.  9,  10,  11  and  28  of  the  Court-fees  Act  and  s.  54 
of  the  Code  of  Civil  Procedure.  The  latter  portion  only  of  clause  I  and 
clause  II  of  s.  10  and  possibly  s.  11  of  the  Court-fees  Act  deal  with  the 
same  subject  as  8.  54  of  the  Code  of  Civil  Procedure,  and  then  only  with 
the  subject  dealt  with  in  clause  (a)  of  s.  54. 

The  only  apparent  conflict — the  conflict  is  apparent  and  not  real^- 
between  ss.  10  and  11  of  the  Court-fees  Act  and  s.  54  of  the  Code  of  Civil 
Procedure  consists  in  this,  that  whereas  ss.  10  and  11  of  the  Court-fees 
Act  enact  that  in  the  event  of  the  additional  fee  not  being  paid  within  such 
time  as  the  Court  shall  fix,  the  suit  shall  be  "  dismissed,"  s.  54  of  the 
Code  of  Civil  Procedure  enacts  [clause  (a)j  that  if  the  relief  sought  is 
undervalued,  and  the  plaintiff  on  being  required  by  the  Court  to  correct  the 
valuation  within  a  time  to  be  fixed  by  the  Court  fails  to  do  so,  the  plaint 
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1890       shall  be  rejected.  The  dismissal  of  a  suit  under  s.  10  or  s.  11  of  the  Court- 

FEB.  H.     f°68  ^°k  wou^  n°fc  be  a  dismissal  on  the  merits,    and  consequently  would 

not  preclude  a  plaintiff  from  presenting    a  fresh  plaint  in  respect  of  the 

FULL      same  cause  of  actiotf,  and  such  fresh  plaint  could  be  presented  accordingly, 

BENCH,     assuming  that  it  could  be  presented  within  the  time  within   which  under 

the  Indian  Limitation  Act   it  could  be  presented,    and  that  is    all  that  is 

11  A-  129     provided  by  s.  56  of  the    Code  of  Civil  Procedure  in  the  case  of  the  rejec- 

IF.B.)—     tion  of  the  plaint.    There  is  consequently,  in  my  opioion,  no  conflict  between 

10  A.W.H.   8S>  9(  10  and  11  of  the  Court-fees  Ac^  taken  by  themselves,  and  s.  54  of  tha 

(1890)39.    Code  of  Civil  Procedure. 

If  ss.  9,  10  and  11  of  the  Court-fees  Act  are  read,  as  I  think  they  must 
be,  in  conjunction  with  s.  28  of  that  Act,  is  there  a  con- [159]  flict 
between  them,  so  read,  and  s.  54  of  the  Code  of  Civil  Procedure ;  or 
between  s.  28  of  the  Court-fees  Act  and  s.  54  of  the  Code  of  Civil  Pro- 
cedure? I  have  already  pointed  out  how  far,  in  my  opinion,  s.  54  of  the  Code 
of  Civil  Procedure  applies  to  the  matters  which  are  dealt  with  by  ss.  9, 
10  and  11  of  the  Court-fees  Act.  However,  s.  28  of  the  Court-fees  Act  is 
one  of  wider  application  than  are  ss.  10  and  11  of  fchat  Act,  and  would  in 
Courts  other  than  the  High  Court  apply  to  cases  coming  within  clauses 
(a)  and  (b}  of  s.  54  of  the  Code  of  Civil  Procedure  Later  on  I  propose  to 
show  that,  at  least  in  my  opinion,  clauses  (a)  and  (b)  of  s.  54  do  not  apply 
to  the  High  Courts  in  the  exercise  of  their  ordinary  original  civil,  extra- 
ordinary original  civil,  or  appellate  jurisdiction  ;  and  if  1  am  right  in  that 
view,  the  question  now  under  consideration  is  only  interesting  from  the 
point  of  view  of  analogy. 

In  enacting  in  ss.  10  and  11  of  the  Court-fees  Act  that  "if  the  addi- 
tional fee  is  not  paid  within  such  time  as  the  Court  shall  fix,  the  suit  shall 
be  dismissed,"  the  Legislature  could  not  have  intended  to  cut  down  or  limit 
the  specific  provisions  of  s.  28  of  the  same  Act. 

The  wording  of  s.  54,  clauses  (a)  and  (b)  of  the  Code  of  Civil  Proce- 
dure, is  in  this  respect  almost  precisely  similar  to  that  iu  the  sentence 
which  I  have  above  quoted  from  ss.  10  and  11  of  the  Court-fees  Act.  It  is 
"  the  plaint  shall  be  rejected  in  the  following  cases  : — 

"(a)  If  the  relief  sought  is  undervalued,  and  the  plaintiffs  on  being 
required  by  the  Court  to  correct  the  valuation  within  a  time  to  be  fixed  by 
the  Court,  fails  to  do  so  : 

"  (b)  If  the  relief  sought  is  properly  valued,  but  the  plaint  is  written 
on  paper  insufficiently  stamped,  and  the  plaintiffs  on  being  required  by  the 
Court  to  supply  the  requisite  stamp  ivithin  a  time  to  be  fixed  by  the  Court 
fails  to  do  so  : — " 

If  the  Legislature  did  not  intend  by  the  use  of  the  words  which  I 
have  quoted  from  ss.  10  and  11  of  the  Court-fees  Act  to  cut  down  or 
limit  the  specific  provisions  of  s  28  of  that  Act,  I  see  no  reason  why  we 
should  infer  from  the  use  by  the  Legislature  of  [150]  almost  precisely 
similar  words  in  s.  54  of  the  Code  of  Civil  Procedure  that  the  Legis- 
lature intended  by  B.  54  to  cut  down  or  limit  the  specific  provisions 
of  s.  28  of  the  Court-fees  Act  or  its  apolication.  If  there  was  any  such 
intention  I  should  expect  to  find  it  clearly  expressed. 

Further,  I  fail  to  see  any  case  in  which  there  could  be  a  conflict 
between  the  provisions  of  s.  28  of  the  Court-fees  Act  and  s,  54  of  the 
Code  of  Civil  Procedure  ;  unless  a  Court  wilfully  acted  in  contravention 
of  s.  4  or  s.  6  of  the  Court-fees  Act,  and  this  it  is  not  to  be  presumed 
that  a  Court  would  do. 
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As    I   have   already  indicated,  the  effect  of  as.  4,  6  and  28  of  the       1990 
Court-fees  Act  is,  in  my  opinion,  to  prohibit  a  Court  from  knowingly  filing,     FEB    14 
recording  or   receiving  an  improperly  stamped  document  of  the  classes        -— 
specified   in  the  .firs*  or   seooud  aobedula    to  the    Coun-feaa  Act  and  the       FOLL 
object    of   the    second  paragraph  of  a.  28   is    to  enable  the  Court  or  the     BENCH 

Judge  when  such  an  improperly  stamped    document  has  through  mistake         

or  inadvertence  been  received,  filed  or  used  in  the  Court,  to  make  an  order    12  A.  129  = 
under  which  such  document   maybe   properly  stamped,  and  on  being  so      (F.B.J- 
stamped  to   give   effect   to    it   as    a  document  as  valid  as  if  it  had  be?n    10  A.W.N. 
properly  stamped  in  the  first  instance.  (1890)  39 

For  tbe  reasons  which  I  have  abovo  stated  I  see  uo  conflict  between 
ss.  9,  10,  11  and  28  of  the  Court-fees  Act  or  any  of  them  and  s.  54 
of  the  Code  of  Civil  Procedure,  and  for  these  reasons  and  a  further 
reason,  to  which  I  shall  presently  refer,  I  am  satisfied  that  no 
conflict  axists  or  can  arise,  so  far  as  the  High  Court  ia  concerned,  between 
s..  28  of  the  Court-fees  Act  and  s.  54  of  the  Code  of  Civil  Procedure. 
Even  if  there  was  a  conflict  between  33.  9,  10  and  11  of  the  Court-fees 
Act  and  s.  54  of  the  Code  of  Civil  Procedure  it  would,  it  appears  to  me,  be 
immaterial  so  far  as  the  question  before  us  in  the  case  is  concerned. 
Sa.  9,  10  and  11  of  the  Court-fees  Act  do  nob  relate  to  appeals,  and  s.  638  of 
f.he  Code  of  Civil  Procedure  enacts  that  clauses  (a)  and  (b)  of  s.  54  shall  not 
apply  to  the  High  Court  in  the  exercise  of  its  ordinary  or  exiraordinary 
original  civil  jurisdiction.  Most  probably  the  reason  why  s.  638  enacts  that 
[151]  clauses  (a)  and  (b)  of  s.  54  shall  not  apply  to  the  High  Court  in  the 
exercise  of  its  ordinary  or  extraordinary  original  civil  jurisdiction  is,  that 
ia  a  High  Oourt  questions  in  difference  as  to  whether  a  fee,  is  payable 
under  Chapter  II  of  the  Court-fees  Act  and  the  amount  of  the  fee,  if  any, 
in  cases  withiu  its  extraordinary  original  civil  jurisdiction  and  in  such 
cases  within  its  ordinary  original  civil  jurisdiction  as  s.  3  of  that  Act 
provides  for,  are  by  s.  5  for  the  taxing  officer,  the  Chief  Justice,  or  the 
Judge  appointed  for  that  purpose  by  the  Chief  Justice,  and  nob  for  the 
Court.  As  to  other  cases  within  the  ordinary  original  civil  jurisdiction  of 
a  High  Court,  the  procedure  is,  so  far  as  I  can  see,  left  to  be  settled  by 
rules  to  be  made  by  the  High  Court. 

The  further  reason  for  my  opinion  that  no  conflict  between  s.  28  of 
the  Court-fees  Act  and  s.  54  of  the  Code  of  Civil  Procedure,  so  far  as  the 
High  Court  is  concerned,  exists  or  can  arise,  is  this.  Such  a  conflict 
could  nob  in  any  case  arise,  so  far  as  the  High  Court  is  concerned,  unless 
clauses  (a]  and  (b)t  or  one  of  them,  of  s.  54  of  the  Code  of  Civil  Procedure 
apply  to  the  High  Court  in  tha  exercise  of  its  ordinary  original  civil, 
extraordinary  original  civil  or  appellate  jurisdiction. 

As  I  have  pointed  out,  it  is,  by  s.  638  of  the  Code  of  Civil  Procedure, 
enacted  that  clauses  (a)  and  (b)  of  s.  54  shall  not  apply  to  the  High  Court 
m  the  exercise  of  its  ordinary  or  extraordinary  original  civil  jurisdiction. 
Tt  has,  however,  been  contended  that  s.  582  of  the  Code  of  Civil  Procedure 
makes  clauses  (a)  and  (6)  of  s.  54  applicable  to  the  High  Court  in  the 
exercise  of  its  appellate  jurisdiction. 

I  cannot  so  read  the  first  part  of  8.  582  and  apply  to  tbe  High  Court 
in  its  appellate  jurisdiction  claus  a  (a)  and  (b)  of  s.  54,  which  s.  638  enacts 
shall  not  apply  to  it  in  the  exercise  of  its  ordinary  or  extraordinary  original 
civil  jurisdiction.  If  I  am  correct  in  my  surmise  as  to  tbe  reason  why  by 
s.  638  it  was  enacted  that  clauses  (a)  and  (b)  of  8.  54  should  not  apply  to 
the  High  Court  in  the  exercise  of  its  extraordinary  original  civil  jurisdic- 
tion, the  same  reason  would  apply  to  the  exoluaipn  of  the  application  of  those 
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1090       clauses  to  the  High  [152]  Court  in  the  exercise  of  its  appellate  jurisdiction, 
FEB.  H,     as  questions  in  difference  as  to  whether  a  fee  is  payable  under  Chapter  II  of 

the  Court-fees   Act,  and  the  amount  of  the  fee,  if  any,  in  cases  within  its 

FCJLL       appellate   jurisdiction,   ara,  under  s.  5  of  that   Act,  for  the    taxing  officer, 
BENCH,      the  Chief  Justice  or  the  Judge  appointed  for  tha";  purpose  and  not  for  the 
Court.     The   latter  portion    of  s.  582    of  the  Code  of    Civil  Procedure 
1    strengthens  this  view.     If  the  earlier  portion  of  s.  582  waa  intended  to 
have  the  wide    application  which   it  is   contended    that  it  has,  I  do  not; 
•"•    understand  why  it  was    considered  necessary  in  the  latter  portion  of  that 
>90)  39.    sec(;ion  fco  enact  that  "and   in  Chapter  XVI,  so  far  as  may  be,  the  word 
'  plaintiff  '    shall    be  held  to  include  a  plaintiff-appellant  or  defendant- 
appellant,  the  word  '    defendant    '  a    plaintiff-respondent   or  defendant- 
respondent,  and  the  word  '  suit  '  an  appeal  in  proceedings  arising  out  of 
the  death,  marriage  or  insolvency  of  parties  to  aa  appeal."     In  my  opinion 
clauses  (a)  and  (b)  of  s.  54  of  the  Code  of  Civil  Procedure  do  not  apply  to 
therHigh  Court  in  the  exercise  of  its  appellate  jurisdiction. 

Another  contention  was  that  the  term  "  final  "  in  s.  5  of  the  Court- 
fees  Act  does  not  mean  final  as  that  term  is  understood  in  law,  and  that 
the  decision  of  the  taxing  officer,  the  Chief  Justice  or  the  Judge  appointed 
under  a.  5  is  open  to  appeal  or  revision.  The  arguments  were  that  "  final  " 
in  s.  5  has  the  same  meaning  as  "  final  "  in  s.  12,  and  that  decisions  of  the 
Court  under  s.  12  had  been  held  to  be  appealable,  and  therefore  not  final 
as  that  term  is  generally  understood.  Further,  that  a  decision  under  s.  12 
of  the  Court- fees  Act  was  in  the  same  position  as  an  order  under  s.  54 
of  the  Code  of  Civil  Procedure,  that  an  order  under  s.  54  was  appealable, 
and  that  consequently  decisions  under  s.  5  or  s.  12  of  the  Court-fees  Act 
are  appealable. 

I  have  no  doubt  that  the  term  "final"  in  s.  5  of  the  Court  fees  Act 
has  precisely  the  same  meaning  as  the  term  "final"  ins,  12  of  that  Act. 
But  the  subject  to  which  that  term  is  applied  in  s.  5  is  different  from  that 
to  which  it  is  applied  in  s.  12.  In  s.  5  it  is  applied  to  a  decision  as  "to 
the  necessity  of  paying  a  fee  or  the  amount  thereof,"  whereas  in  s.  12  it  is 
applied  to  a  decision  as  "  to  [153]  every  question  relating  to  valuation  for 
the  purpose  of  determining  the  amount  of  any  fee  changeable  uuier  the 
chapter  (chapter  iii)  on  a  plaint  or  memorandum  of  appeal."  When  we 
come  to  look  into  the  authorities  it  will  be  necessary  to  kaep  this  distinc- 
tion in  mind. 

For  the  proposition  that  a  decision  under  s.  12  of  the  Court-fees  Act 
is  appealable,  the  following  authorities  were  relied  upon,  that  is  to  say, 
Chunia  v.  Ram  Dial  (1),  Gulzari  Mai  v.  Jadaun  Rai  (2),  Chedi  Lai  v. 
Kirath  Chand  (3),  and  Muhammad  Sadik  v.  Muhammad  Jan  (4). 

The  contention  that  these  authorities,  with  the  exception.of  that  in 
the  I.L.R.,  11  All.,  91  show  that  decisions  within  the  meaning  of  s.  12  of 
the  Court-fees  Act,  1870,  are  appealable,  arose  from  confusing  the  decisions 
in  which  the  term  "final"  in  that  section  applies  with  decisions  as  to 
subject-matter  to  which,  according  to  those  authorities,  the  term  "  final" 
does  not  in  s.  12  apply. 

What  those  authorities,  rightly  or  wrongly,  it  is  immaterial  to  consider 
which,  decided  was  that  a  question  as  to  the  category  of  the  relief 
sought  in  a  plaint  or  by  a  memorandum  of  appaal  is  not  "a  question 
relating  to  a  valuation  for  Che  purpose  of  determining  the  amount  of  any 
fee  chargeable  "  under  Chapter  iii  of  the  Court-fees'  Act  on  a  plaint 

(1)  1  A.  360.  (2)  2  A.  63.  (3)  2  A.  682.  (4)  11  A,  91. 
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or  memorandum    of   appeal,    and  consequently   that  an  appeal   lay   from       1890 
a  decision  as  to  the  fundamental  question  of  category.  FEB.  14, 

It  could  not,  in  my  opinion,  be  contended  that  category  is  nob  under 
s.  5  of  the  Court-fees  Aot  for  the  taxirg  officer  ;  otherwise  be   could  not       FULL 
decide  whether  any  fee  was  payable  or  the  amount  thereof.  BENCH 

To  explain  what  I  mean  by  the  term  "  category  "  I  give  an  example.  If 
a  Court  under  s.  12  applied  to  a  case  in  which  the  only  relief  asked  was  a      1!*' 1M 
declaration    that  the  plaintiff  was  the  adopted  son  of    A.B  ,    the    scale     ^-B->" 
of  fees  applicable  to  a  case  in  which    the   relief    asked    was    a    decree  10  *  w>  *• 
for   possession    of    immoveable    property,    that   would    be   an    error  a?     (*890)  89 
to  the  category  of  the  relief  askecl   for,  and    [184]   that  question   might, 
according  to  those  authorities,  be  the  subject  of  an  appeal.     No  Court,  so 
far  as  I  am  aware,  except   this    Court  in  the  case  reported  at  I.L.B.,  11 
All.,  91,  has  held  that  the  term  "  final "  in  g.  12  of  the  Court-fees  Act  is 
not  to  have  applied  to  it  the  ordinary  legal  meaning  of  "final."     What 
they  have  held  is  that  the  question  of  category  is  not  a  question  relating 
to  valuation  for  the    purpose    of  determining  the  amount  of  a  fee  under 
s.  12,  and  consequently  that  s.  12  does  not  enact    that  a    decision    as    to 
category  shall  be  final. 

I  confess  that  when  I  joined  in  the  judgment  in  Muhammad  Sadik 
v.  Muhammad  Jan  (1)  I  did  not  quite  understand,  as  I  do  now,  the 
distinction  which  the  Courts  had  drawn  between  a  question  of  category 
and  a  question  relating  to  valuation  for  the  purpose  of  determining  the 
amount  of  a  fee  chargeable  within  the  meaning  of  s.  12  of  the  Court-fees 
Act.  That  decision  went  beyond  what  had  been  decided  by  all  the  previous 
authorities,  and  so  far  as  it  decided  that  an  appeal  lay  from  a  decision 
which  was  a  decision  within  the  meaning  of  s.  12  of  the  Court-fees  Act,  it 
was  not  only  not  supported  by  authority,  but  was  against  the  authorities 
and  I  am  now  satisfied  that  to  that  extent  it  was  an  erroneous  decision 
in  law. 

Whether  the  distinction  which  has  been  drawn  is  a  sound  one  or  not, 
it  is  obvious  that  the  Courts  in  their  efforts  to  differentiate  the  two 
questions,  considered  that  unless  they  could  be  differentiated,  a  decision 
of  a  Court  under  s.  12  on  a  question  of  category  would  be  final  and  could 
not  be  questioned  as  between  the  parties. 

Another  argument  in  support  of  the  contention  that  "  final  "  does  not 
mean  final  was  that,  inasmuch  as  an  order  of  rejection  under  s.  54  of  the 
Code  of  Civil  Procedure  rejecting  an  appal  is  a  "decree,"  every  such 
order  in  virtue  of  s.  540  or  s.  584,  as  the  case  may  be,  appealable  is  a 
decree,  and  that  similarly  a  decision  under  s.  12  or  s.  5  of  the  Court-fees 
Act  is  appealable.  It  appears  to  me  that  that  argument  is  based  upon  a 
confusion  of  .reasoning.  I  would  not  have  thought  it  necessary  to  observe, 
if  it  had  not  been  contended  to  the  contrary,  that  s.  2  of  the  Code  of  Civil 
Procedure,  [155]  which  merely  defines  what  is  a  decree,  does  not  confer 
any  right  of  appeal. 

S.  540  relates  to  appeals  from  original  decrees  and  s.  584  to  appeals 
from  appellate  decrees,  but  so  far  as  this  question  is  concerned,  the 
wording  of  the  two  sections  is  the  same.  I  shall  take  s.  540  to  test  the 
accuracy  of  the  contention.  That  section  is  as  foUows: — 

"  Unless  when  otherwise  expressly  provided  by  this  Code  or  by  any 
other  law  for  the  time  being  in  force,  an  appeal  shall  lie  from  the  decrees, 
or  from  any  part  of  the  decrees,  of  the  Courts  exercising  orginal 

(1)  11  A.  91. 
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1890        jurisdiction  to  the  Courts  authorized  to  hear  appeals  from  the  decisions  of 

FEB.  1*.     those  Courts.     An   appeal   may  lie   under   this  section  from  an  original 

decree  passed  ex  parte. 
FULL  That  sectoin  does  not  confer  a  right  of  appeal  from  all  adjudications  or 

BENCH,     orders  which  are  decrees  as  defined  in  s.  2  of  the  Code  of  Civil  Procedure. 
It  only  confers  the  right  of  appeal  in  cases  in  which   the  right  of   appeal 

12  A.  129     jg  not  expreg8iy   taken  away  by  the  Code  of  Civil  Procedure  "  or  by  any 

(F.B.)=      other  law  for  the  time  being  in  force." 

^MO^a?'  *fc  cannot  ke  doubted  that  ss.  5  and  12  of  the  Court-fees  Act  are  in 

'  force,  nor  can  it  be  doubted  that  by  those  sections  it  is  respectively  ex- 
pressly enacted  that  the  decisions  in  those  sections  respectively  referred 
to  shall  be  and  are  "final."  A  decision,  decree  or  order  could  not  be 
described  as  "final"  if  it  was  appealable  or  so  long  as  it  was  appealable, 
and  I  must  assume  that  the  Legislature  in  using  the  terms  "final"  in  ss.  5 
and  12  used  it  in  the  legal  sense  in  which  that  term  is  always  used  in  Acts 
and  Codes. 

So  far  therefore,  if  at  all,  as  s.  54  of  the  Code  of  Civil  Procedure 
applies  to  decisions  under  s.  5  or  s.  12  of  the  Court-fees  Act,  the  orders 
under  it  come  within  the  exceptions  contained  in  BS.  540  and  584  of  the 
Code  of  Civil  Procedure. 

To  take  an  example  of  what  the  Legislature  means  when  it 
uses  the  term  "final"  I  refer  to  s.  588  of  the  Code  of  Civil  Procedure, 
which  enacts  that  the  ''orders  passed  in  appeal  under  this  [156]  section 
shall  be  final,"  It  has  never  been  contended  that  "final"  did  not  mean 
in  that  section  what  is  understood  by  the  term  final,  and  that  such  orders 
were  appealable. 

Where  the  Legislature  has  used  the  term  "  final"  for  other  purposes 
and  without  intending  that  the  decision,  decree  or  order  to  which  it  is 
applied  shall  not  be  appealable,  it  has  been  careful  to  express  its  intention, 
of  which  explanation  IV  in  s.  13  of  the  Code  of  Civil  Procedure  is  an 
example. 

Further,  ifc  is  clear  to  my  mind  that  a  decision  under  s.  5  of  the 
Court-fees  Act  "  as  to  the  necessity  of  paying  a  fee  or  the  amount  thereof" 
is  not  a  decree  as  "decree"  is  defined  in  s.  2  of  the  Code  of  Civil  Procedure. 
It  is  not  a  "  formal  expression  of  an  adjudication  upon  any  right  claimed, 
or  defence  set  up,  in  a  Civil  Court  when  such  adjudication  so  far  as  regards 
the  Court  expressing  it,  decides  the  suit  or  appeal."  The  "  right  claimed 
or  defence  set  up"  referred  to  in  the  definition  of  "  decree  "  must  be  a  right 
claimed  or  a  defence  set  up  in  the  suit  or  appeal,  and  not  a  right  to  have 
the  suit  or  appeal  heard  on  a  particular  stamp  or  the  plaint  or  the  memo- 
randum of  appeal  rejected  on  account  of  the  stamp.  An  adjudication 
under  s.  5  of  the  Court-fees  Act  as  to  the  stamp  by  the  taxing  officer,  the 
Cbief  Justice  or  the  Judge  appointed  for  that  purpose,  is  not  an  adjudica- 
tion, which,  to  use  the  words  of  s.  2  of  the  Code  of  Civil  Procedure  ''  so 
far  as  regards  the  Court  expressing  it,  decides  the  suit  or  appeal." 

In  my  opinion  ss.  540  and  584  do  not  apply  to  decisions  under  s.  5  of 
the  Court-fees  Act  and  an  order  under  clause  (a)  or  (6)  of  s.  54  of  the 
Code  of  Civil  Procedure,  so  as  far  as  it  is  a  decision  on  a  "  question  relating 
to  valuation  for  the  purpose  of  determining  the  amount  of  any  fee 
chargeable  under  this  chapter  on  a  plaint  or  memorandum  of  appeal  " 
within  the  meaning  of  s.  12  of  the  Court-fees  Act,  is  final  and  within  the 
exception  contained  in  ss.  540  and  584  of  the  Code  of  Civil  Procedure, 

As  to  s.  5  of  the  Court-fees  Act,  there  is  no  provision  so  far  as  I  can 
ascertain  under  which  the  Court  or  any  Bench  of  the  Court  has  power  to 
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consider  the  propriety  of  a  decision  under  that   section  [157]  by  appeal,       1890 
in  an  appeal,    or  in  revision.     S.  622  of  the  Code  of  Civil  Procedure  would     FEB.  14. 
not  apply,  the  reason  being  that  the  decision  under  s.  5  of  the  Court-fees 
Act  is  not  the  decision  of  a  Court  within  the  meaning  of  s,  622,  nor  is  it       FULL 
a   decision   in  a  case  within  the  meaning  of  that  section,  nor   could  it  be     BENCH. 

said  that  the  taxing  officer,  even  if  he  took  an  incorrect  view  of  the  case 

as  to  the  necessity  for  a  fee  or  as  to  the  amount  of  a  fee,  exercised  a    12  *   129 
jurisdiction  not  vested  in   him  by  law,  or  failed  to  exercise  a  jurisdiction     <F-B-)~ 
vested  in  him  by  law,  or  acted  in  the  exercise  of  his  jurisdiction  illegally,  i0  *  w>  w- 
or  with  material  irregularity.  •      (1890)  39. 

S.  15  of  the  24  and  25  Vic.,  o.  104,  is  not  applicable  to  decisions  by 
our  taxing  officer  under  s.  5  of  the  Court-fees  Act. 

A  decision  under  s.  5  of  the  Court-fees  Act  by  our  taxing  officer,  or 
by  the  Chief  Justice,  or  the  Judge  appointed  under  that  section,  is  not,  as 
I  have  pointed  out,  a  decree  within"  the  meaning  of  s.  2  of  the  Code  of 
Civil  Procedure. 

The  decision  of  our  taxing  officer  is  not  an  "order  "  as  defined  in  s.  2 
of  the  Code  pf  Civil  Procedure ;  his  decision  is  not  the  decision  of  a  Civil 
Court.  It  would  be  anomalous  to  hold  that,  although  the  decision  of  our 
taxing  officer  was  not  an  order  as  defined  in  s.  2,  the  decision  of  the  Chief 
Justice,  or  of  the  Jucge  appointed  under  s.  5  of  the  Court-fees  Act  on  a 
reference  under  that  section  by  the  taxing  officer,  is  an  "order"  as  defined 
by  s.  2  of  the  Cede  of  Civil  Procedure.  I  am  consequently  of  opinion  that 
a  decision  under  s.  5  of  the  Court-fees  Act  is  not  a  decree  or  order  within 
the  meaning  of  s.  623  of  the  Code  of  Civil  Procedure.  A  further  reason  for 
that  opinion  is  that  the  taxing  officer  is  not  a  Court  within  the  meaning 
of  that  section. 

S.  647  of  the  Code  of  Civil  Proceedure  obviously  does  not  apply. 
Even  if  a  decision  under  s.  5  of  the  Court-fees  Act  could  be  held  to  be 
an  order  within  the  meaning  of  s.  2  of  the  Code  of  Civil  Procedure,  it  is  not 
an  order  within  any  of  the  clauses  of  s.  588  of  that  Code,  and  an  appeal 
from  it  under  the  Code  of  Civil  Procedure  is  consequently  prohibited  by 
that  section. 

[158]  A  decision  under  s.  5  of  the  Court-fees 'Act  of  our  taxing  officer, 
or  of  the  Chief  Justice,  or  of  the  Judge  appointed  under  that  section, 
cannot  be  an  order  within  the  meaning  of  s.  591,  as,  amongst  other  reasons, 
it  arises  on  the  memorandum  of  appeal,  and  consequently  could  not  be 
set  forth  as  a  ground  of  objection  in  the  memorandum  of  appeal. 

1  have  consequently  come  to  the  conclusion  that  not  only  did  the 
Legislature  intend  that  decision  under  s.  5  of  the  Court-fees  Act  of  the 
taxing  officer  of  the  High  Court,  or  of  the  Chief  Justice,  or  the  Judge 
appointed  under  s.  5,  should  for  all  purposes  be  final,  but  that  the 
Legislature  has  been  careful  to  avoid  providing  or  suggesting  any  means 
by  which  such  a  decision  might  be  questioned.  Whether  or  not  such 
decisions  ought  to  be  open  to  appeal,  review  or  revision  is  another 
question  as  to  which  I  do  not  feel  bound  to  express  an  opinion. 

At  one  period  of  the  argument  the  vakil  for  the  appellant  contended 
that  no  difference  bad  arisen  within  the  meaning  of  s.  5  of  the  Court-fees 
Act  between  the  officer  whose  duty  it  was  to  see  that  a  fee  was  paid 
under  chapter  ii  of  that  Act  and  the  appellants  or  their  vakil.  I  am 
strongly  inclined  to  think  that  a  difference  arose  as  soon  as  that  officer 
reported  that  the  stamp  was  insufficient.  In  any  case  we  must  assume, 
until  the  contrary  is  shown,  that  our  late  taxing  officer  did  noi  act  under 
s.  5  until  the  difference  had  arisen  and  the  question  bad  been  referred  to 
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1890       him, particularly  when  we  find  that  bis  decision  was  accepted  without  demur 

FEB.  14,     by  the  appellants  and  acted  upon  by  them. 

To  take  the  view  that  no  difference  had  arisen,  and  that  the  taxing 

FULL       officer  had  made  no  decision  on  the  question  .would  be  equally  fatal  to  the 

BENCH,  appellants'  case.  In  that  event  the  report  of  the  officer  Dip  Chand  must, 
under  the  ciroumatances.be  deemed  to  be  correct.and  it  must  follow  that  the 

12  A  129    memorandum  of  appeal  when  tendered  to  this  Court  was  insufficiently  stam- 

(F.B.)=»     pgfl.     if  the  question  as  to  the  sufficiency  of  the  stamp,  which  was  on  the 
10  I.W.H.    memorandum  of  appeal  when  it  was  tendered,  is  still  open,  then  that  is  a 

(1890/  39.  question  not  for  us  or  for  the  Bench  which  has  referred  to  us  for  our  opinion 
the[l59]question  as  to  the  limitation, but  for  the  taxing  officer.and  the  appeal 
under  the  conditional  order  of  my  brother  Brodhurst  is  not,  even  apart 
from  any  question  of  limitation,  yet  admitted.  The  appellants,  by  supply- 
ing through  their  vakil  the  deficiency  in  the  stamp,  adopted  and  acted 
upon  the  decision  of  the  taxing  officer,  which  their  vakil  would  not  have 
allowed  them  to  do  if  the  question  had  not  been  referred  to  and  decided 
by  the  taxing  officer. 

Another  contention  of  the  vakil  for  the  appellants  was  tjjat  the  order 
of  the  taxing  officer  was  an  order  by  the  head  of  an  office  within  the 
meaning  of  the  second  paragraph  of  s.  28  of  the  Court  fees  Act,  and  that 
the  order  having  been  complied  with,  the  memorandum  of  appeal  must 
under  that  paragraph  be  treated  "  as  valid  as  if  it  had  been  properly 
stamped  in  the  first  instance."  That  contention  is  not,  in  my  opinion,  a 
sound  one.  "The  head  of  the  office"  in  that  section  does  not  refer  to 
the  head  of  the  office  of  a  Court,  at  any  rate  to  the  head  of  the  office  of 
the  High  Court,  but  to  the  head  of  one  of  the  public  offices,  as,  for 
instance,  the  Board  of  Eevenue.  In  one  sense  no  doubt  the  late  taxing 
officer,  as  our  Eegistrar,  was  the  head  of  the  office  of  this  Court.  He 
was  not,  however,  in  deciding  the  question  before  him  acting  as  the  head 
of  the  office  but  as  the  taxing  officer  of  this  Court.  As  head  of  the  office 
of  this  Court  he  had  no  power  to  make  an  order  under  s.  28  of  the 
Court-fees  Act.  Such  an  order  could  only  be  made  by  a  Judge  of  the 
Court. 

No  memorandum  of  appeal  can  be  lawfully  filed,  registered  or  used 
in  this  Court  until  it  has  been  admitted  by  a  Judge  of  the  Court.  There 
was  in  this  case,  as  I  read  my  brother  Brodhurst's  order  of  the  9th 
November  1887,  and  in  view  of  the  stamp  report  and  the  decision  of  the 
taxing  officer,  no  admission  of  the  memorandum  of  appeal. 

Prior  to  1886,  no  appeal  was  entered  in  the  register  until  it  was 
finally  admitted.  I  have  now  for  the  first  time  become  aware  of  the  fact 
that  in  1886  an  unauthorized  practice  was  introduced  of  entering  in  the 
register  appeals  which  had  been  only  condi-[160]  tionally  admitted  and 
before  it  had  been  ascertained  that  the  stamps  on  the  memoranda 
of  appeal  were  sufficient. 

Owing  to  our  not  having  been  unanimous  as  to  the  meaning  of  the  term 
'  final"  in  s.  5  of  the  Court-fees  Act,  the  vakil  for  the  appellant  was 
permitted  to  argue  that  the  memorandum  of  appeal  was  properly  stamped 
in  the  first  instance,  that  is,  when  it  was  tendered  to  my  brother  Brod- 
hurst on  the  9th  November  1887.  On  this  question  Mr.  Kashi  Prasad 
cited  the  following  cases  :  Chunia  v.  Bam  Dial  (1),  Gulzari  Mai  v.  Jadaun 
Eai  (2),  Dildar  Fatima  v.  Narain  Das  (3),  Nary  an  Bav  Damodar 
Dabholkar  v.  Balkrishna  Mahadev  Gadre  (4),  Shama  Soondary  v.  Hurro 

(1)  A.  360.  (2)  3  A.  63.  (3)  11  A.  365.  (4)  4.  B.  529, 
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Soondary  (1),  Mahadei  v.  Ram  Kishen  Das  (2)  Chedi  Lai  v.  Kirath  Chand       1390 
(3)  aad  two  unreported  oases   of  this  Gourb,  namely,  Second  Appeal  No.     PER 
1342  of  1879,  decided  by  Pearson  and  Oldfiald,  JJ.,  on  the  3rd  of  May  1880,         — — 
and  Firs';  Appeal  No.  119  of  1879,  decided  by  the  same  learned  Judges  on       FULL 
the  23rd  of  December  1880.  B 

Holding  the  view   which  I    did  and  still  do  as  to  the  finality  of  the       ^_H' 
decision  of  the  taxing  officer,  I  considered,  and   still  consider,  that  the     12  A.  129 
question  was  not  open  to  the  appellants.    As,  however,  there  was  and  may      <F.B.)  = 
ba  doubt  in  the  minds  of  some  on  that  question,   I  shall  express  my  view    10  A.W.N. 
on  it.  (1890,  39. 

In  order  fco  do  so  and  before  commenting  on  the  cases  cited  by  Mr. 
Kashi  Prasad  for  the  appellants,  or  referring  to  the  cases  relied  upon  by 
Mr.  Hill  and  Mr.  Spankie  for  the  respondents,  it  is  necessary  to  see  what 
was  the  relief  sought  by  the  plaintiffs  in  the  plaint,  what  reliefs  were 
decreed  and  what  were  the  reliefs  sought  in  the  memorandum  of  appeal. 

The  respondents,  who  were  plaintiffs  balow,  asked  in  their  plaint 
thab  it  might  be  declared  that  the  property  mentioned  at  the  foot 
of  the  plaint  is  the  joint  property  of  the  plaintiffs,  and  that  is  not 
liable  to  attachment  and  sale  in  execution  of  the  decree,  dated  the 
6sh  June  1883,  held  by  the  defendant  No.  4  against  the  defen-  [161] 
dant  No.  1.  In  order  to  found  a  case  for  the  latter  relief  asked  for,  the 
plaint  alleged  collusion,  fictitious  transactions  and  want  of  title. 

It  has  been  contended  that  if  the  plaintiffs  obtained  the  relief  asked 
for  as  to  the  non-liability  of  the  property  to  attachment  and  sale,  that 
would  have  afforded  them  all  the  protection  which  they  could  require.  I 
propose  to  show  presently  why  in  my  judgment  that  is  not  the  question  for 
the  taxing  officer  to  consider.  Be  that  as  it  may,  the  plaintiffs  were  also 
claiming,  as  against  all  the  defendants  including  the  decree-bolder  and 
Musammat  Gijraj  Mani  Tawarain,  a  declaration  that  the  property  was  the 
joint  family  property  of  the  plaintiffs.  That  declaration  would  not  be 
-covered  by  a  declaration  that  the  property  was  not  liable  to  attachment 
and  sale,  nor  would  a  declaration  that  the  property  was  the  joint  family 
property  of  the  plaintiff  show  without  something  further  that  it  was  not 
liable  to  attachment. and  sale  under  the  decree  of  the  Gih  June,  1883.  In 
my  opinion,  however,  it  is  no  part  of  the  duty  of  a  taxing  officer 
or  of  a  Judge  or  Court  on  a  question  as  to  the  sufficiency  of  a  stamp  or  a 
fee  to  consider  whether  a  plaintiff  or  an  appellant  is  asking  for  more 
declarations  or  reliefs  than  are  required  for  his  protection.  A  plaintiff 
or  an  appellant  may  have  reasons,  which,  whether  they  are  good 
or  bad,  may  not  be  apparent  to  a  taxing  officer  or  taxing  Judge  for  asking 
for  several  declarations  or  reliefs.  It  is  not  the  province  of  the  taxing 
officer  or  the  taxing  JuJge  to  decide  what  are  the  declarations  or  reliefs 
which  a  plaintiff  or  an  appellant  may  require  for  his  protection.  To 
impose  upon  a  taxing  officer  or  the  taxing  Judge  such  a  duty  would  be  to 
impose  upon  him  a  duty  hardly,  if  at  all,  less  onerous  or  difficult  than  the 
duty  of  deciding  the  case  itself. 

The  contention  that  because  those  two  reliefs  are  included  in  one 
paragraph  of  the  plaint,  they  must  be  regarded  as  one  relief  only,  does 
not  require  an  answer. 

The  decree  in  the  suit  gave  the  plaintiffs  the  declarations  which  they 
in  their  plaint  had  asked  for.  By  the  memorandum  of  appeal  the 
defendants  seek  to  get  that  decree,  not  in  part  but  in  whole,  set  aside. 

(1)  7  C.  848,  (2)  7  A.  528.  (3)  2  A.  683. 
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1890,  [162]  The   memorandum   of  appeal  was   tendered  on  a  stamp  of  the 

FEB.  H,     value  of  Rs.  10  only. 

Now  as  to  the  cases  cited  by    Mr.  Kashi  Prasad  on  this   ooint,  the 

FULL       oase  Of  Dildar  Fatima  v.  Narain  Das  (1)  is  directly  against  Mr.  Kashi 

BENCH.  Prasad's  contention,  and  the  Full  Bench  case  of  Chedi  Lai  v.  Kirath 
Chand  (2),  so  far  as  it  bears,  on  this  contention,  is  against  it  and  supports 

12  A.  129    my  yjew  ag  to  foe  effect  of  s.  28  of  the    Court-fees    Act.     The  case  of 

Shama  Soondary  v.  Hurro  Soondary  (3)  appears  to  have  little  bearing  on 

A.W.N,    jkis  contention  of  Mr.  Kashi  Prasad,  but  it  is  a  direct  authority  that    no 

(1890;  39.  piaffe  can  be  accepted  or  registered  until  the  preliminary  questions  of 
valuation  and  sufficiency  of  stamp  have  been  determined.  The  case  of 
Chunia  v.  Bam  Dial  (4)  does  not  support  Mr.  Kashi  Prasad's  contention 
as  in  that  case  only  one  relief  was  asked  for,  but  it  is  an  example  of  a 
case  in  which  this  Court  held  that  a  question  of  category  was  not  a 
question  of  valuation  for  determining  the  amount  of  a  fee  within  the 
meaning  of  s.  12  of  the  Court-fees  Act.  The  case  of  Gulzari  Mai  v. 
Jadaun  Bai  (5)  is  againat  Mr.  Kashi  Prasad's  contention,  as  there  two- 
reliefs  were  sought,  namely,  a  declaration  of  the  plaintiff's  proprietary 
right  to  certain  grain  and  the  cancelment  of  an  order  made  by  a 
Munsif  disallowing  his  claim  to  the  grain,  and  a  fee  of  Rs.  20,  that  is, 
Rs.  10  as  the  fee  in  respect  of  each  relief,  was  paid.  In  Narayan 
Rav  Damodar  Dabholkar  v.  Balkrish?ia  Mahadev  Gadre  (6)  the  question 
was  whether  a  declaratory  suit  could  be  maintained  in  that  case  without 
a  claim  for  conseqvjential  relief.  In  the  case  of  Mahadei  v.  Bam  Kishen 
Das  (1)  the  question  was  whether  the  powers  conferred  by  ss.  54  (a) 
and  (c)  and  55  of  the  Code  of  Civil  Procedure  read  with  s.  582  of  that 
Code  and  those  conferred  by  ss.  12  or  28  of  the  Court-fees  Act  could 
be  exercised  after  decree  made  by  the  Court  which  made  the  decree. 
In  the  unreported  case,  Second  Appeal  No.  1342  of  18,79,  Pearson  and 
Oldfield,  JJ.,  overruled  the  decision  of  the  then  taxing  officer  of  this  Court 
on  the  question  of  the  amount  of  the  fee  payable  on  the  memorandum  of 
appeal  in  that  case.  In  [1 63]  the  other  unreported  case,  First  appeal  No.  1 1 9 
of  1879,  the  same  learned  Judges  considered  the  decisions  of  the  then 
taxing  officer  of  the  Court  on  the  question  of  the  amount  of  the  fee 
payable  on  the  memorandum  of  appeal  in  that  case.  In  each  of  those 
unreported  cases  there  was  also  a  question  as  to  an  alleged  deficiency  of 
fee  in  the  Court  below,  and  in  neither  of  them  did  those  learned  Judges 
refer  to  the  provision  in  s.  5  of  the  Court-fees  Act,  that  the  decision  of 
the  taxing  officer  should  be  final.  In  the  latter  of  those  two  cases  I  find 
in  the  papers  on  the  record  the  following  memorandum  siened  by  Pearson 
and  Oldfield,  JJ.  : — "  The  Registrar's  attention  is  drawn  to  the  circum- 
stance that  costs  in  this  case  have  been  incurred  because  the  opposite 
party  was  summoned  before  the  question  of  court-fees  had  been  settled. 
It  would  be  desirable  that  such  questions  should  be  settled  before  the 
admission  of  appeals."  I  would  have  said  that  it  was  required  by  law. 
On  this  contention  now  under  consideration,  Mr.  Spankie  relied  upon  the 
two  Full  Bench  cases  of  Bam  Prasad  v.  Sukh  Dai  (8)  and  Lachmi  Narain 
v.  Gowri  Shankur  (9),  each  of  which  cases  was  directly  in  point  and 
against  Mr.  Kashi  Prasad's  contention,  and  showed  that  the  stamp  of  Rs.  10 
in  these  cases  was  not  sufficient.  Mr.  Spankie  also  relied  on  some  of  the 
cases  cited  by  Mr.  Kashi  Prasad. 

It  is  sufficient  for   me  to  say  that  if  I  was  not  bound  by  the  Full 

(1)  11  A.  365.         (2)  2  A.  682.         (3)  7  0.  348  (4)  1  A.  360.         (5)  2  A.  63. 

(6)  4,B.  539.  (7)  7  A.  528.         (8)  2  A.  720.  (9,  6  A.W.  N.  (1886)  54. 

852 


YI]  EALKARAN  RAI  V.   GOBIND  NATH  TIWARI  12  All.  165 

Bench  rulings  of  this  Courb  on  which  Mr.  spankie  relied,  I  should  still  be       1890 

of  opinion  that  the  stamp  of  Rs.  10  on  which  this  memorandum  of  appeal    FEB.  24. 

was  tendered  to  ray  brother  Brodhursfc  on  the  9th   November,   1887,  was 

an  insufficient  stamp,  inasmuch  as  two  distinct  declarations  were  asked      FULL 

for  and   obtained    and  were  by  the  appeal  sought  to  be  set  aside.     What;    BENCH. 

my  brother  Straight  said  iu  delivering  his  judgment  in  the  case  of  Lachmi 

Narain  v.  Gouri  Shankar  (1)  at  page  55  would  apply  to   the  present  case,    **  • 

and  in  that  judgment  the  then  Chief  Justice  and  the  other  three  Judges 

of  the  Court  concurred.     That  was   probably  the  case  which    the   taxing  10A.W.N. 

officer  followed  here.  <1890>  89- 

[164]  The  result  is  that  I  am  of  opinion  that  there  is  now  before 
this  Court  no  valid  appeal  as  to  the  merits  of  which  this  Court  can  give 
a  decision. 

TYRRELL,  J. — I  concur  in  everything  that  has  been  said  by  the 
learned  Chief  Justice. 

STRAIGHT,  J. — I  have  had  the  great  advantage  of  perusing  the  long 
and  learned  judgment  of  the  learned  Chief  Justice,  and  I  think  it  right  to 
say,  in  expressing  my  entire  concurrence  therein,  that  I  was  at  one  time 
disposed  to  arrive  at  a  contrary  conclusion  to  that  at  which  he  has  arrived, 
but  that  his  convincing  and  exhaustive  judgment  has  satisfied  me  that  the 
question  referred  to  this  Full  Bench  is  open  to  no  other  answer  than  that 
proposed  by  him. 

BRODHURST,  J.—  I  entirely  concur  with  the  learned  Chief  Justice. 

MAHMOOD,  J. — I  confess  that  when  the  case  was  argued  before  the 
Full  Bench,  I  entertained  serious  doubts  as  to  whether  or  not  the  answer 
given  to  the  reference  by  the  learned  Chief  Justice  in  this  oase  should  be 
the  answer  given.  I  entertained  these  doubts  principally  because  I  had 
difficulty  in  considering  the  statute,  Act  VII  of  1870,  known  as  the  Court- 
fees  Act  of  that  year,  which  begins  without  a  preamble,  and  leaves  it  to 
the  Judges  to  decide  what  its  objects  were,  and  to  gather  those  objects  from 
the  enacting  clauses.  The  difficulty  about  the  absence  of  preamble 
was  further  enhanced  in  my  mind  at  the  hearing  by  the  circumstance  that 
many  of  the  provisions  contained  in  that  Act  might  possibly  give  rise  to 
difficulty  as  to  whether  they  are  or  are  not  inconsistent  with  the  provision 
of  the  Code  of  Civil  Procedure.  Also  the  difficulty  arose  in  my  mind  that 
inasmuch  as  this  Court-fees  Act  (VII  of  1870)  is  an  enactment  anterior 
to  the  Code  of  Civil  Procedure,  whether  Act  X  of  1877  or  Act  XIV  of  1882, 
the  provisions  in  these  later  statutes  might  not  by  implication  abrogate 
any  of  the  provisions  contained  in  the  earlier  Act.  My  difficulty 
further  arose  from  the  circumstance  that  I  felt,  in  the  absence  of 
a  preamble  in  this  Court-fees  Act,  whether  it  was  intended  to  regulate 
[165]  questions  of  procedure,  or  to  regulate  the  method  of  the  collection  of 
revenue,  that  is  to  say,  fiscal  questions  for  the  purposes  of  the  obtainment 
of  money  from  the  tax-payer  in  order  to  achieve  such  results  as  the  State 
had  in  view  to  carry  on  the  administration  of  the  country. 

These  were  the  reasons  why  in  the  course  of  the  hearing  of  the  case  I 
entertained  serious  doubts  upon  what  should  be  the  answer  to  the 
question  put  to  the  Full  Bench.  But  those  doubts  have  now  been 
removed  in  common  with  the  view  taken  by  my  brother  Straight,  by  the 
learned  judgment  delivered  by  the  learned  Chief  Justice,  and  in  which  J 
entirely  concur,  especially  with  reference  to  the  interpretation  of  the 
specific  requirements  of  this  legislation,  Act  VII  of  1870.  ^ 

(1)  6   A.W  N.  (1866)  54. 
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1890  But  whilst  giving  my  full  concurrence  to  the  views  therein  expressed, 

FEB.  11.     I  think  it  is  within  my  province   to  point  oub  clearly  as  a  Judge  of  this 
Court  that  I  do  not  understand  that  the  provisions  of  this   Court-fees  Act, 
FOLL       as  they  now  have  been  interpreted,  can  operate   otherwise  than  to  retard 
BENCH,     and  in  many  cases    obviate    the  possibility    of  justice  being  done  to  the 
parties  who  did  not  happen  to  have  sufficient   pecuniary  means  to  abide 
12  A.  129     by   the  stringent   requirements  of  the  letter  of    the  statute  itself.     The 
(F.B,)=      enactment,  as  the   learned  Cbief  Justice  has  explained,  is  mosb  anxious  to 
10  A.W.N.    C0nec(i  money  from  those  who  seek  to  obtain   justice,  but  there  is  not  one 
(1890;  39.     word  in  that  statute   to  enable   the  litigant  who  is  to  be  subject   to  these 
stringent  rules    to  re-obtain   the   sum  of   money  which  he,  by  dint  of  a 
wrongful  user  of  the  powers  given  to  the  taxing  officer,   does  pay  as  court- 
fee,  say,  for  example,  Rs.  3,000  instead  of   Rs.  10,  as   may  be  the  case 
where  difficulty  may  arise  as  to  whether  a  suit  or  an    appeal  deals  with  a 
declaratory  claim  or  a  claim  including  reliefs  of  a  consequential  character. 
I  mention  this   on   purpose,  as  I   hope  that  this   enactment  will  soon  be 
considered  fit  to  be  amended,  and   that  a  difficulty    such  as  has  arisen  in 
this  case  may  not  arise  in  future,  and  that  no  pleas  ad  misericordiam  such 
as  were  addressed  in  this  very  case   might    be  made  the  subject  of  consi- 
deration by  the  Judges  of  a  whole  High  Court  established  by  Her  Majesty's 
Charter.  [166]  The  stringency  of  the    Act  as  it  has  been  now   interpreted 
is  probably  a  good  thing  for  the  litigant,  because  it  indicates  the  necessity 
of   amendment   in   his  behalf.     I  hold,   following   the  views  of  Jeremy 
Bentham,  that  law  taxes,  the  more  stringent  they  are,  the  less   do  they 
achieve  their  aim,  for   they   are  stringent  not   in    the  interests  of  justice, 
but  make  the  administration  of  justice    difficult  and   in  many  oases  impos- 
sible. 

With  these  remarks,  I  concur  in  the  judgment  delivered  by  the  learned 
Chief  Justice. 


12  A.  166  =  10  A.W.N.  (1890)  19. 
APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight, 
and  Mr.  Justice  Tyrrell. 


FAZAL  IMAM  AND  OTHERS  (Defendants')  v.  FAZUL  RASUL 
(Plaintiff}.*   [llth  December,  1889.] 

Suit  to  wcivsr  cists  by  way  of  damages— Costs  incurred  in  proiecutlvg  cace  in  Criminal 
Court. 

Held  that  a  suit  will  not  lie  to  recover  as  damages  the  expenses  incurred  by  the 
plaintiff  in  prosecuting  the  defendant  in  a  criminal  Court. 

[F.,  32.  C.  429  (430)  ;  15  C.P.L.R.  129  (130).] 

THIS  case  was  referred  by  Mahmood,  J.,  to  a  Bench  of  three  Judges. 
The  order  of  reference  was  as  follows  : — 

This  appeal  has  arisen  out  of  a  suit  for  recovery  of  Rs.  500,  which 
amount  consisted  of  the  following  items  :  — 

(1)    Rs.    50,  expenses  of  prosecuting  the  defendant    in    the    criminal 
Court. 

*  Second  Appeal  No.  1285  of  1887,  from  a  decree  of  H. P.  Mulock,  Esq.,  District 
Judge  of  Shajahanpur,  dated  the  22nd  April  1887,  confirming  a  decree  of  Maulvi 
Muhammed  Sari,  Munsif  of  Shahjahanpur,  dated  the  10th  December,  1866. 
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(2)  Rs.  40,  loss  of  professional  occupation. 

l'3j  410,  damages  for  disgrace  and  mental  and  bodily  suffering. 

The  quarrel  appears  to  have  arisen  in  consequence  of  the  defendants 
having  assaulted  and  beaten  the  plaintiff-respondent,  and,  in  consequence 
of  such  assault  and  beating,  he  made  a  complaint  to  the  criminal  Court 
against  the  defendants,  who  were  fined  in  the  sum  [167]  of  Kg.  20  each  by 
order  of  the  criminal  Court,  dated  llth  January  1886. 

The  plaintiff  respondent  thereafter  brought  the  present  action  in  the 
civil  Court  for  recovery  of  damages,  and  both  the  Courts  below  have  con- 
curred in  holding  that  he  was  entitled  to  maintain  the  action,  that  he  was 
entitled  to  Us.  40  as  damages  for  the  costs  of  the  prosecution  which  he 
successfully  carried  on  in  the  criminal  Court,  and  to  Rs.  30  as  damages 
for  loss  of  occupation,  and  to  Rs,  30  as  damages  for  mental  and  bodily 
sufferings. 

Mr.  Jogindro  Nath  Chaudhri,  who  appears  for  the  appellant,  in 
arguing  the  appeal,  has  foregone  all  points  except  the  one  relating  to  the 
sum  of  Rs.  40  claimed  as  the  expenses  of  the  criminal  prosecution.  The 
learned  pleader  argues  that  those  expenses,  even  upon  the  findings  arrived 
at  by  the  Courts  below,  cannot  form  part  of  the  damages  to  be  awarded  in 
such  an  action. 

In  support  of  this  contention  the  learned  pleader  relies  upon  two 
points. 

(1)  That  the  rule  relating  to  expenses  incurred  in  defending  a  mali- 
cious prosecution  is  not  applicable  to   expenses  incurred  in   prosecuting  a 
criminal  case. 

(2)  That  inasmuch  as  in  the    criminal    prosecution    which    ended  in 
the  decision  of  llth  January    1886,    the    Magistrate  could  have  awarded 
compensation  to  the  plaintiff  under    the  provisions  of  the  Criminal  Proce- 
dure Code,    therefore  the  expenses  of  the  criminal  prosecution  could  not 
form  part  of  a  civil  action. 

For  the  first  of  these  propositions  Mr.  Jogindro  Nath  relies  upon  the 
English  law  of  torts  and  for  the  second  he  relies  upon  Mahram  Das  v. 
Ajudhia  (1),  which  was  approved  in  Kadir  Baksh  v.  Salig  Bam  (2). 

It  seems,  however,  and  the  learned  pleader  frankly  admits  that  the 
ruling  of  a  Division  Bench  of  this  Court  in  Bam  Lai  v.  Tula  Bam  (3)  is 
opposed  to  his  contention,  especially  the  remarks  of  Oldfield,  J.  at  page 
101  of  the  report. 

[168]  I  think  the  case  is  a  fit  one  to  be  referred  to  a  Bench  of  two 
Judges,  and  I  refer  the  case  accordingly,  with  the  further  direction  that 
the  case  be  laid  before  the  learned  Chief  Justice  for  orders  as  to  whether 
the  case  is  not  a  fit  one  for  decision  by  a  Bench  consisting  of  three  Judges. 

Babu  Jogindro  Nath  Chaudhri  for  the  appellants. 

The  respondent  was  not  represented. 

JUDGMENT. 

EDGE,  C.  J. — The  plaintiff  prosecuted  the  defendant  in  a  criminal 
Court  for  assault.  The  defendant  was  convicted.  The  plaintiff  in  this 
suit  sues  the  defendant  for,  amongst  other  damages,  the  expenses  which 
the  plaintiff  was  put  to  in  prosecuting  the  defendant  in  the  criminal  Court. 
In  respect  of  that  head  of  claim,  Rg.  40  have  been  decreed.  The  defendant 
has  appealed  here  on  the  ground  that  he  is  not  liable  for  the  expenses  of 
the  prosecution  or  any  part  of  them.  There  is  a  judgment  of  Mr.  Justice 
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Oldfield  in  the  case  of  Ram  Lai  v.  Tula  Ram  (1)  which  justified  the  Court 
below  in  decreeing  those  damages.  My  brother  Straight  and  I  have  on 
previous  occasions  dissented  from  that  portion  of  the  judgment  of  Mr. 
Justice  Oldfield.  I  am  clearly  of  opinion  that  the  plaintiff  cannot  maintain 
his  suit  so  far  as  that  head  of  claim  is  concerned.  The  case  of  a  defendant 
in  a  malicious  prosecution  bringing  a  civil  suit  against  the  prosecutor  and 
obtaining  as  damages  the  expenses  he  was  put  to  in  defending  himself  on 
the  criminal  trial  has  no  analogy  to  the  present  case.  The  same  view  has 
been  held  by  my  brother  Mahmood  and  myself  in  the  case  of  Chandan  v. 
Sumera  (2).  The  appeal  is  decreed,  the  decree  of  the  lower  appellate 
Court  is  modified  by  decreasing  the  decree  of  the  Court  below  by  Rs.  40. 
The  plaintiff  will  have  proportionate  costs  in  the  Courts  below,  and  the 
appellant  will  have  the  costs  to  the  extent  of  his  success  here  and  below. 

STRAIGHT,  J.— I  agree. 

TYRRELL,  J. — I  agree.  Appeal  allowed. 


12  A.  169-10  A. W.N.  (1890)  36. 

[169]    CIVIL  REFERENCE. 

Before  Mr.  Justice  Straight  and  Mr.  Justice  Brodhurst. 


RAZI-UD-DIN  (Plaintiff]  v.  KARIM  BAKHSH  (Defendant.}* 
[2nd  January,  1890.] 

Act  XVIII  of  1879  (Legal  Practitioners  Act),  ss.  27,  28,  29,  30- Suit  by  pleader 
to  recover  f(e  fiom  client-  Agnemtnt  for  fee—Agreemint  not  in  writing  and  filed 
in  Court. 

8s.  27,  28  and  29  of  the  Legal  Practitioners  Act  (XVIII  of  1879)  do  not  relate 
to  any  arrangements  or  agreement  made  between  a  litigant  and  his  own  pleader 
as  to  the  receipt  of  the  fees  which  are  actually  allowed  upon  taxatior.  They  do 
not  provide  as  to  matters  which  relate  to  the  opposite  party,  or  the  fees  that  he 
has  to  pay  to  the  legal  praotitionsr  of  the  opposite  party,  but  provide  what,  as 
between  the  pleader  and  his  client,  shall  be  the  method  in  which  certain  special 
arrangements  are  to  be  entered  into.  They  make  provision  for  agreement  bet- 
ween pleaders  and  their  clients  which  relate  to  the  payment  of  remuneration  in 
excess  of  and  apart  from  the  amount  allowed  in  the  taxation  ;  and  were  framed 
upon  the  principle  which  regards  with  jealous  scrutiny  contracts  brought  about 
by  persons  holding  positions  of  active  confidence  towards  others,  suah  as  a 
pleader  necessarily  occupies  in  reference  to  his  client.  They  were  intended  to 
protect  necessitous,  improvident  or  careless  litigant?,  from  being  taken  advantage 
of  by  unscrupulous  legal  advisers.  Rama  v.  Kunji  (3)  approved  and  followed. 

[Dise.— 27  M.  512  (515,516)  =  14M.L.J.  574;  136;  P.R.  '18931  Appr,,  250.805(806,607); 
R.,  28  A.  764  =  3  A.L.J.  579  =  A.W.N  (1906)  235  =  1  M.L.T.  242  ;  29  A.  649  =  A. 
W.N.  (1907)  230  =  4  A.L  J.  535  ;  14  M.  63  (65),  16  M.  278  (297),  1  P.R.  (1909)  = 
21  P.L.R.  (1909)  ;  17  C.W.N.  45  (48)  =  15  O.L  J.  660  =  13  Ind.  Gas.  43.] 

THIS  was  a  reference  under  s.  617  of  the  Civil  Procedure  Code  by 
the  Judge  of  the  Court  of  Small  Causes  at  Allahabad.  The  order  of 
reference  was  as  follows  : — 

"  The  plaintiff  who  is  a  pleader,  has  brought  this  suit  to  recover 
from  the  defendant  Rs.  58-1-3  as  his  fees  for  having  acted  as  tl  o  defend- 
ants'a  pleader  in  a  certain  suit.  The  defendant  has  not  appeared  to 
contest  the  claim. 


*  Reference  under  s.  617   of  the  Civil  Procedure  Code  by  Babu  Prcmoda  Gbaran 
Banerj',  Judge  of  the  Court  of  Small  Causes,  Allahabad,  dated  the  13th  November  1889. 
(1)4  A.  97.  (2)7  A.W.N.  (1887)  104.  (3)  9  M.  375. 
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b  has  been   proved   that  the  defendant  engaged  the  plaintiff   as       1890 
is  pleader,  under  a  vakalatnama,  dated  the  5bh  January   1886,  and   that     JAN.  a, 
the  suit  in  which  the  plaintiff's  services  were  engaged  terminated    on  the 

tth  September,  1886.     It  is  admitted    that  there   was  no  agreement  in      CIVIL 
writing    between  the  parties   as  to  the  plaintiff's   fees.     It  is,  however,    REFER- 
stated  in  the  plaint  that  there   was    an    agreement  to   [170]    pay  to  the      ENCE 

f  his  share  of  the  "  legal  fees  "  payable  to  the  defendant  by  his  adver-        ' 

sary,.and  the  plaintiff  has  deposed  that  the   agreement   was  made  orally.  12  A.  189  = 
The  question  which  arises  for  consideration  is  whether  the  agreement  10  A  W.N. 
is  valid,  having  regard  to  the  provisions  of  s.  28  of  the  Legal  Practitioners    (1890;  36. 
Act,  which  runs  thus  :— '  No    agreement  entered    into    by  any   pleader, 
mukhtar,  or  revenue  agent  with  any  person  retaining  or  employing  him 
respecting  the  amount  and  manner  of  payment  for  the  whole  or  any  part 
of  any  past  or  future  services,  fees,  charges  or  disbursements  in  respect  of 
business  done  or  to  be  done  by  such  'pleader,  mukbtar,  or  revenue  agent, 
shall  be  valid  unless  it  is  made  in  writing  signed  by  such  person." 

"  According  to  the  provisions  of  the  section  quoted  above,  the  agree- 
ment on  which  the  plaintiff's  claim  is  founded  is  not  valid,  as  it  was  not 
made  in  writing. 

"  It  has  been  urged  that  s.  28  of  the  Legal  Practitioners  Act  does  not 
relate  to  the  fees  fixed  by  the  High  Court  as  payable  by  a  party  in  respect 
of  the  fees  of  his  adversary's  pleader,  and  that  it  refers  '  to  agreements  to 
pay  more  than  such  fees.'  This  contention  is  supported  by  a  ruling  of 
the  Madras  High  Court  in  Rama  v.  Eunji  (1). 

"With  due  deference  to  the  learned  Judges  who  decided  that  case,  I 
am  of  opinion  that  there  is  nothing  in  the  provisions  of  the  Legal  Practi- 
tioners Act  to  support  the  view  which  they  have  taken  of  the  twenty-eighth 
section  of  that  Act.  That  section  is  very  general  in  its  terms,  and  it 
declares  every  agreement  between  a  pleader  and  his  client  respecting  the 
amount  and  manner  of  payments  for  the  services  of  the  former  to  be  in- 
valid unless  made  in  writing  and  filed  in  Court.  There  is  nothing  in  that 
or  any  other  section  of  the  Act  from  which  it  may  be  gathered  that  the 
Legislature  intended  to  restrict  its  provisions  to  agreements  for  higher  fees 
than  at  the  scales  provided  by  the  High  Court  for  pleaders'  fees  payable 
as  between  party  and  party.  The  intention  of  the  Legislature  in  enacting 
that  [171]  section  was  stated  in  the  report  of  the  Select  Committee,  dated 
the  21st  August  1879,  on  the  Bill  No.  3  (which  was  afterwards  passed  into 
law  with  certain  modifications)  in  the  following  terms : — '  We  have 
carefully  considered  the  question  which  has  more  than  once  been  discussed 
and  has  now  again  been  raised,  as  to  the  necessity  of  placing  some 
restriction  upon  contracts  regarding  remuneration  for  services  performed  by 

legal  practitioners We  think  it  desirable  to  provide,  as  we  have  done 

in  s.  28,  that  such  agreements  when  made  should  be  in  writing,  and  should 
be  filed  in  Court.'  The  Hon'ble  Mr.  Whitley  Stokes,  in  placing  the 
report  of  the  Select  Committee  before  the  Legislative  Council  made  the 
following  observations  in  regard  to  the  alterations  made  in  the  Bill : — 
'One  was  the  provision  in  s.  28  that  agreements  between  pleader  and  client 
regarding  the  remuneration  for  services  rendered  by  the  former,  should 
always  be  in  writing  and  be  filed  in  Court.' 

"  These  extracts  are  very  useful  in  enabling  one  to  judge  whit  the 
object  of  the  Legislature  vcas  in  enacting  s.  28.  That  section  did  not 
appear  in  the  Bills  Nos.  1  and  2,  but  was  added  to  the  third  Bill,  in  order, 


A  VI- 108 


(1)  9  M.  375. 
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1890        as  the  Select  Committee  said,  to  place  some  restriction  upon  contracts  bet- 

JAN.  a.      ween  pleader  and  client  regarding  the  remuneration  of  the  former,  and  to 

enable  the  Court  to  be  informed  of  the  nature  of  such  contracts,  and  as  it 

ClVIL       was  worded  in  such  a  way  as  to  include  all  contracts  between  pleader  and 

EEFER-     client  regarding  the  former's  remuneration,  I  fail  to  see  how  an  agreement, 

whether  for  prescribed  fees  or  for  any  other  fees,  can   be  valid  unless,   as 

required  by  that  section,  it  be  made  in  writing  and  filed  in   Court.     The 

12  A.  169-    object  of  the   section  is  to  place    a   check   upon  contracts  between  legal 

10  A.W.N.    practitioners  and  their  clients,  and  to  afford  some  protection  to  the  clients, 

(1890)  36,     and  had  the  Legislature  intended  to  exclude  any  class  of  contracts  from 

the  scope  of  the  provisions  of  that  section,  nothing  was  easier  than  to  say 

so  in  clear  terms. 

"  I  am  accordingly  of  opinion  that  as  the  contract  between  the  parties 
in  this  suit  was  not  reduced  to  writing  and  filed,  the  plaintiff  cannot 
maintain  this  euit.  As,  however,  my  view  is  opposed  to  the  ruling 
of  the  Madras  High  Court  cited  above,  and  there  is  no  report- [172]  ed 
ruling  of  the  High  Court  of  these  Provinces  on  the  point,  and  as  the  ques- 
tion is  one  of  general  importance,  I  submit  this  case  for  the  decision  of  the 
Hon'ble  the  High  Court  on  the  following  question  : 

"  Whether  an  agreement  between  a  legal  practitioner  and  his  client 
for  the  payment  of  the  fees  of  the  former  at  scale  prescribed  by  the 
High  Court  in  respect  of  fees  payable  by  a  party  for  the  fees  of  his  adver- 
sary^ legal  practitioner,  is  valid  unless  made  in  writing  and  filed  in  Court, 
as  required  by  s.  28  of  the  Legal  Practitioners  Act." 

OPINION. 

STRAIGHT,  J. — This  is  a  reference  by  the  Judge  of  the  Small  Cause 
Court  of  Allahabad  under  s.  617  of  the  Civil  Procedure  Code.  The  suit  to 
which  it  relates  was  instituted  by  the  plaintiff,  a  pleader  of  the  subordinate 
Courts,  to  recover  a  sum  of  Bs.  58-1-3,  as  his  share  of  the  amount  of  fees 
allowed  upon  taxation  to  the  defendant  as  a  successful  party  in  a  suit 
brought  against  him,  in  which  the  plaintiff  with  three  other  persons,  acted 
as  his  pleader.  No  appearance  was  entered  by  the  defendant  to  the  suit, 
nor  was  any  defence  set  up  on  his  behelf.  The  point  that  has  been  taken 
by  the  learned  Small  Cause  Court  Judge,  and  which  he  refers  for  the 
decision  of  this  Court,  is  very  fully  set  out  in  the  order  of  reference,  from 
which  I  may  quote  the  following  passage  : — 

"  It  is  admitted  that  there  was  no  agreement  in  writing  between  the 
parties  as  to  the  plaintiff's  fees.  It  is,  however,  stated  in  the  plaint  that 
there  was  an  agreement  to  pay  to  the  plaintiff  his  share  of  the  '  legal  fees' 
payable  to  the  defendant  by  his  adversary,  and  the  plaintiff  has  deposed 
that  the  agreement  was  made  orally." 

The  question  in  terms  referred  to  us  is  : — 

"  Whether  an  agreement  between  a  legal  practitioner  and  his  client 
for  the  payment  of  the  fees  of  the  former  at  the  scale  prescribed  by  the 
High  Court  in  respect  of  fees  payable  by  a  party  for  the  fees  of  his 
adversary's  legal  practitioner,  is  valid  unless  made  in  writing  and  filed  in 
Court,  as  required  by  s.  28  of  the  Legal  Practitioners  Act." 

[173]  There  is  no  doubt  that  the  defendant  did  upon  taxation  receive 
into  his  hands  in  respect  of  the  amount  of  pleader's  fees  allowed  at  thab 
taxation  against  the  unsuccessful  adversary  the  sum  of  Bs.  232-5  0  ;  and 
there  is  equally  no  question  that  the  plaintiff's  share  of  that  amount  was 
Ba.  5S-1-3.  The  learned  Subordinate  Judge,  having  regard  to  the  terms 
of  s.  28  of  the  Legal  Practitioners  Act,  is  of  opinion  that  as  there  was, 
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upon  the  admission  of  the  plaintiff,  an  oral  arrangement  between  himself       1890 

and  the  defendant  that  the  remuneration  of  him,  the  plaintiff,   should  be      JAN.  2. 

limited  to  his  share  of  the  taxed  costs  allowed  as  against  the  unsuccessful 

party,  for  pleader's  fee,  he  cannot  maintain  this  suit  and  it  must  be  defeat-      OlVIL. 

ed  because  such  agreement  was  not  reduced  into  writing.     His  reason  for    REFEB- 

referring  this  matter  under  s.   617  of  the  Civil   Procedure  Code  is  that      ENOB 

there  is  a  ruling  of  the  Madras  Bigh  Court  in  Rama  v.  Kunji  (1)  which 

takes  a  contrary  view,  with  which  be  was  not  disposed  to  agree,  12  A  169- 

Before  expressing  my  opinion  with  regard  to  the  interpretation  to  be   10  A.W.H. 
attached  to  8.  28  of  the  Legal  Practitioners  Act  and  the  kindred  sections    (1890  88. 
connected  with  it,  I  am  constrained  to  remark  that  I  do  not  think  that, 
in  preparing  his  order  of  reference,  the  learned  Small  Cause  Court  Judge 
was  right  in  referring  to  the  object  and  reasons  which  led  to  the  prepara- 
tion of  the  Bill  which  subsequently  became  the  present  Act.     To  say  the 
least,  it  is  an  inconvenient  practice,  and,  moreover,  it  is  one  that  is  quite 
irregular. 

Now  the  provisions  of  the  Legal  Practitioners  Act,  with  which  I  am 
more  particularly  concerned  in  disposing  of  this  reference,  are  ss.  27,  28, 
29  and  30  of  that  statute.  S.  27  provides  that  this  Court  may  by  rules 
fix  and  regulate  the  fees  payable  by  any  party  in  respect  of  the  fees  of 
his  adversary's  advocate,  pleader,  vakil,  mukhtar,  &c..  in  the  subordin- 
ate Courts,  and  those  fees  have  been  by  rule  of  this  Court  declared 
and  determined  and  are  based  on  a  particular  rate  in  reference  to 
the  valuation  of  the  suit.  Having  made  that  provision  the  statute 
then  goes  on,  in  ss.  28,  29  and  30  to  provide  not  as  to  matters  that 
relate  to  the  opposite  party  or  the  [174]  fees  that  he  has  to  pay  to 
the  legal  practitioner  of  the  opposite  party,  but  to  provide  what  as 
between  the  pleader  and  his  client  shall  be  the  method  in  which 
certain  special  arrangements  are  to  be  entered  into ;  and  in  my  opinion 
these  sections  do  not  relate  to  any  arrangement  or  agreement  which 
is  made  between  a  litigant  and  bis  own  pleader  as  to  the  receipt 
of  the  fees  which  are  actually  allowed  upon  taxation.  Otherwise  this 
extraordinary  state  of  things  would  arise,  that  if  there  was  no  agree- 
ment, the  pleader  would  get  nothing  though  entitled  to  his  fees  ;  that  is 
to  say,  he  could  not  succeed  in  getting  them  because  he  had  not  entered 
into  any  written  agreement  with  his  client.  The  result  would  work 
grave  mischief  in  this  way,  that  as  in  the  present  case  the  litigant,  hav- 
ing received  the  full  amount  of  the  taxed  pleader's  fee  allowed  against 
his  adversary,  could  put  them  into  his  pocket  and  say':  — "You,  the  plead- 
er, are  not  entitled  to  a  pice  of  the  money,  because  there  was  no  agree- 
ment to  pay  you  the  taxed  fee,  and  therefore  you  have  no  claim 
against  me."  I  cannot  believe  that  the  Legislature  ever  contemplated  or 
intended  anything  so  absurd,  or  that  they  meant  that  in  every  case  there 
was  to  be  a  written  agreement.  Until  corrected  by  higher  authority,  I 
will  not  construe  the  statute  in  such  a  way  as  to  make  it  appear  so  ridi- 
culous. What  these  sections,  in  my  opinion,  did  contemplate,  was  to 
make  provision  for  agreements  made  between  pleaders  and  their  clients 
which  relate  to  the  payment  of  remuneration  in  excess  of  and  apart  from 
the  amount  allowed  in  the  taxation.  They  were  framed  upon  the  principle 
which  rightly  recognises  and  regards  with  jealous  scrutiny  contracts 
brought  about  by  persons  holding  positions  of  active  confidence  towards 
others,  such  as  a  pleader  necessarily  occupies  in  reference  to  his  client-, 

(1)  9  M.  875. 
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1890       They  were  intended  to  protect  necessitous,  improvident  or  careless  liti- 
JAN.  2.       gants  from  being  taken  advantage  of  by  unscrupulous  legal  advisers.     I 

think  the  justification  of  what  I  am  saying  is  to  be  found  in  s.  29  of    the 

CIVIL.      Legal  Practitioners  Act,  which  says  that  where  a  suit  is  brought  to  enforce 

REFER-     anv  such  agreement  as  is  mentioned  in  s.  28,   ifc  lies,  as  it  always  does  lie, 

upon  a  person  standing  in  the  position  of  active  confidence  to   show   that 

'       the  agreement  was  a  fair  and  reasonable  agreement ;  and  if  he  does  not  do 

124.169=    so,  "the   Court  may  reduce  the  amount  pay-[175j  able  thereunder,  or 
10A.W.N.    order  ifc  to  be  cancelled  and  the  costs,  fees,  charges  and    disbursements  in 
(1890)  36,    respect  of  the  business  done  to  be  ascertained  in  the  same  manner  as  if  no 
such  agreement  had  been  made." 

Now  it  seems  to  me  that  the  very  terms  of  that  section  give  an  index 
of  the  nature  of  the  agreement  in  contemplation  in  s.  28 ;  because  the 
terms  of  s.  29  would  be  wholly  inapplicable  to  a  case  in  which  a  man  had 
agreed  to  take  only  and  nothing  more  than  the  amount  allowed  on  taxation, 
as  in  such  a  case  no  question  could  arise  as  to  the  fairness  and  reasonable- 
ness of  the  agreement.  That  being  so,  and  this  being  the  fair  construction 
to  be  placed  upon  these  sections,  I  am  very  clearly  of  opinion  that  the 
ruling  of  the  Madras  High  Court  was  a  right  ruling  and  that  we  ought  to 
follow  it.  With  this  intimation  I  direct  that  this  reference  be  returned  to 
the  Small  Cause  Court  Judge  for  him  to  proceed  witrh  the  case.  The  costs 
of  this  proceeding  here  will  follow  the  result. 
BRODHURST,  J. — I  concur. 


12  A.  175  =  10  A.W.N.  (1890;  60. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Straight  arid  Mr.  Justice  Brodhurst. 


SHADI  LAL  (Plaintiff)  v.  THAKUR  DAS  AND  OTHERS  (Defendants).* 
[3rd  January,  1890.] 

Mortgage — Hypothecation  of  "our  zemindary  property" — Ascertainment  of  mortgagor^ 
zimindari  interest  at  date  of  mortgage— Martgage  not  void  for  uncertainty— Act 
IX of  181-2  (Contract  Act),  s.  M—Act  IV  of  1802  (Transfer  of  Property  4c£>,  s.  58. 

A  deed  of  simple  mortgage  described  the  mortgaged  property  as  "our  zamin- 
dari  property"  'zem'mdari  apni),  and  gave  no  further  specification  or  description. 
It  was  proved  that  at  the  date  of  the  mortgage  the  mortgagors  had  a  definite  and 
ascertained  fractional  share  in  two  z^mindaris. 

Held  that  the  words  "our  zsmindari  property"  were  sufficiently  certain,  or 
at  any  rate'were  capable  of  being  made  certain  by  the  proof  of  the  mortgagors 
being,  at  the  date  of  the  mortgage-deed,  the  owners  of  a  specific  zemindari 
interest  ;  and  that  the  mortgage  waa  therefore  not  void  for  uncertainty. 

[176]  Kanhia  Lai  v.  Muhammad  Eusain  Khan  (1),  Bishen  Dayal  v.  Udit 
Narain  (2i,  Ramsidh  Pande  v.  Balgobind  (3),  Rae  Manik  Chmd  v.  Behari 
Lai  (4),  Deojit  v.  Pitimbar  (5),  Tailby  v.  The  Offl.tizl  Receiver  (6),  and  Tadman 
v.  D'Epineuil  (7)  referred  to. 

[R.,  14  A.  162  (164)  ;  11  M.L.J.  27.  ] 

THE  plaintiff  in  this  case  sued  to  enforce  a  deed  of  simple  mortgage 
against  the  defendants,  by  whom  the  deed  had  been  executed.     By  it  the 

'  Second  Appeal,  No.  542  of  1889,  from  a  decree  of  H.P.  Mulook,  E?q.,  District 
Judge  cf  Shahjabanpur,  dated  the  1st  February  1889,  confirming  a  decree  of  Maulvi 
Fida  Husain,  Munsif  of  Bahaswan,  dated  the  20th  March  1588. 

(1)  5  A.  11.         (2)  8  A.  486.         (3)  9  A.  158.         (4)  N.W.P.H  C.R.   1870.  p.  26X 
(5)  1  A.  275.       (6)  L.R.  83  App.  Cas.  523.  (7)  L.B,  20  Ch.  D.  758. 
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defendants  hypothecated  "  our  zemindari  property "  (zemindari  apni), 
without  further  specification  or  description  of  such  property.  The  sum 
secured  by  the  mortgage  was  Bs.  50.  The  deed  bore  date  the  29th  June, 
1873.  The  suit  was  instituted  on  the  7th  March,  1888,  in  the  Court  of 
the  Munsif  of  Sahaswan. 

The  Court  of  first  instance  dismissed  the  suit.  On  appeal,  the 
District  Judge  of  Shabjahanpur  affirmed  the  Munsif's  decree  upon  the 
following  grounds  : — 

"  The  wording  of  the  deed  is  bad  for  ambiguity,  and  the  plaint  is  bad 
foromission.  The  instrument  begins  by  describing  the  mortgagors  as 
residents  of  Tarapur.  It  goes  on  to  recite  the  consideration,  and  states 
that  as  security  for  the  loan  the  mortgagors  hypothecate  their  landed  pro- 
perty (zemindari  apni  ),  without  any  other  detail  of  such  property.  Now 
it  is  admitted  that,  at  the  time  of  the  mortgage,  the  mortgagors  possessed 
shares  in  two  villages,  Tarapur  and  Sidhpur.  The  plaintiff  prays  for  en- 
forcement of  his  lien  against  Tarapur  only,  and  not  Sidhpur,  and  makes 
his  witnesses  say  that  they  remember,  fifteen  years  after,  that  the  mortga- 
gors expressed  verbally  the  fact  that  Tarapur  alone  was  hypothecated. 
Even  if  this  evidence  were  admissible,  I  think  it  worthless  after  so  long 
a  lapse  of  time. 

''  But  I  think  the  indefinite  hypothecation  is  too  vague  and  general 
to  be  acted  upon. 

"  The  High  Court  of  these  Provinces  in  Deojit  v.  Pitambar  (1)  a  case 
almost  exactly  similar  to  the  present,  has  ruled  that  "  distinctness 
in  the  description  of  property  mortgaged  is  essential."  The  Madras 
High  Court  has  also  ruled  in  Bheri  Dorayya  v.  Maddipatu  [177] 
Batnayya  (2),  that  a  promise  to  pay  out  of  the  debtor's  property  indefinitely 
cannot  create  a  charge  on  specific  property. 

"  The  plaintiff  has  elected  to  proceed  against  one  particular  property, 
and  I  hold  that  the  hypothecation  in  the  bond  is  of  too  general  a  nature  to 
admit  of  a  decree  being  given  against  that  particular  property.  The  bond 
must  therefore  be  regarded  in  the  light  of  a  simple  money-bond,  and  as 
such  its  recovery  is  barred  by  limitation.  The  appeal  is  dismissed  with 
costs. 

The  plaintiff  appealed  to  the  High  Court. 

ML-,  A.  Strachey  and  Pandit  Sundar  Lai,  for  the  appellant. 

Babu  Durga  Charan  Baxerji,  for  the  respondents. 

JUDGMENT. 

STRAIGHT,  J. — There  is  only  one  question  raised  in  this  second 
appeal,  and  that  is  whether  the  learned  Judge  was  right  in  holding  that 
the  terms  of  the  mortgage-deed  in  this  case  were  such  as  to  render  it  bad 
for  ambiguity.  The  suit  was  one  brought  upon  a  simple  mortgage,  dated 
the  29th  June  1873,  and  by  the  instrument  of  mortgage  the  mortgagors 
hypothecated  until  payment  of  the  principal  sum  of  the  mortgage  with  the 
interest  thereon  "our  zemindari  property."  It  is  found  as  a  fact  in  the 
case  and  is  not  disputed,  that  at  that  date  the  mortgagors  had  a  certain 
ascertained  and  definite  fractional  share  in  the  zemindaris  of  Tarapur  and 
Sidhpur,  and  I  have  no  doubt  whatever  that  when  the  instrument  of 
mortgage  was  made,  it  was  those  interests  that  they  intended  to  charge 
in  favour  of  the  plaintiff.  From  that  time  until  the  institution  of  the 
present  suit  it  was  never  suggested  that  the  charge  held  by  the  mortgagee 
was  ineffectual  to  bind  the  zemindari  interests  of  the  mortgagors  in  those 
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two  villages.  The  learned  Counsel  on  behalf  of  the  plaintiff,  who  ia 
seeking  to  enforce  his  security  against  one  of  those  villages,  namely,  the 
village  of  Tarapur,  has  contended  that  looking  to  the  fact  that  the  mort- 
gagors were  owners  of  the  zemindari  interest  in  those  two  villages  at  the 
date  of  the  mortgage  there  is  no  ground  for  saying  that  the  terms  of  the 
mortgage-deed  were,  as,  described  by  the  learned  Judge,  bad  for  ambiguity. 
Insapportof  his  contention  he  hasreferredto  a  numbar  of  cases,  among  them 
[178]  to  Kanhia  Lil  v.  Muhammad  Busain  Khan  (1),  Bishen  Dayal  v. 
Udit  Narain  (2)  and  Bamsidh  Pande  v.  Balgobind  (3),  and  two  other 
cases  are  Rae  Manick  Chand  v.  Behari  Lai  (4)  and  Deojit  v.  Pitamb&r  (5). 
He  has  also  called  our  attention  to  the  cases  of  Tadman  v.  D'  Epineuil  (6) 
and  Tailby  v.  The  Official  Receiver  (7). 

On  the  other  side  Mr.  Durga  Charan,  in  supporb  of  the  judgment  of 
the  learned  Judge,  has  relied  upon  the  cases  reported  in  I.L.B.,  1  All.  275, 
I.L.B.,  2  All.  449,  I.L.B.,  3  Gale.  336,  and  I.L  R.,  7  CUc.  196. 

No  doubt  all  the  authorities  referred  to  are  useful  and  instructive  as 
guides  to  assist  in  the  determination  of  the  question  raised,  though  it  is 
not  one  for  the  decision  of  which  any  general  rule  can  be  laid  down, 
because  in  my  opinion  its  decision  must  turn  upon  the  exact  terms  used 
in  the  particular  instrument,  and  upon  the  particular  circumstances  that 
led  up  to  and  surrounded  the  creation  of  that  instrument. 

Now  the  contract  law  of  this  country  provides  that  agreements  the 
meaning  of  which  is  nob  certain  or  capable  of  being  made  certain  are  void, 
and  in  reference  to  contracts  of  mortgage  it  is  also  clear  that  a  mortgage 
is  the  transfer  of  an  interest  in  specific  immoveable  property  for  the  pur- 
pose of  securing  the  payment  of  the  money  advanced,  or  for  any  other  of 
the  purposes  mentioned  in  s.  58  of  the  Transfer  of  Property  Act.  What 
then  I  have  to  ask  myself,  looking  at  the  term?  of  this  contract  of  mort- 
gage of  the  29th  June  1873,  is  this,  is  the  meaning  of  the  language  used  so 
uncertain  or  incapable  of  being  made  certain,  that  it  should  ba  regarded 
as  a  void  contract,  for  this  is  what  the  defendant  in  point  of  fact  asks  us  to 
do,  namely,  to  treat  this  instrument  as  nothing  more  than  an  instrument 
which  rendered  him  liable  personally  to  pay  the  amou.ij  of  the  mort- 
gage-debt. Now  in  my  opinion  the  words  "our  zemindari  property, " 
looking  to  the  fact  that  at  the  date  of  that  instrument  the  two 
mortgagors  were  possessed  of  specific  interests  in  [179]  immoveable 
property  in  the  two  villages  of  Tarapur  and  Sidhpur,  were  suffi- 
ciently certain,  or  at  any  rate  were  capable  of  being  made  certain, 
as  they  have  been  made  certain  by  the  proof  given  in  this  case  of  the 
fact  of  the  mortgagors  being  the  owners  of  a  specific  zamindari  interest 
at  the  date  of  the  mortgage-dee  I  The  case  recently  decided  by  the 
learned  Chief  Justice  and  my  brother  Tyrrell  of  Ramsidh  Tande  v.  Bal- 
gobind (3),  undoubtedly  goes  a  long  way,  and  with  the  most  profound 
respect  for  the  two  learned  Judges  who  gave  that  judgment,  I  confess  that 
I  should  have  had  some  difficulty  in  assenting  to  the  conclusion  at  which 
they  arrived  ;  though  at  the  same  time  there  is  as  much  to  be  found  in 
the  judgments  in  the  case  of  Tailby  v.  The  Official  Receiver  (7)  already 
mentioned,  which  goes  to  support  their  view.  I  must  add  that  I  find  it 
difficult  to  reconcile  the  views  expressed  by  this  Court  in  the  two  cases  of 
Rae  Manick  Chand  v.  Behari  Lai  (4),  and  Deojit  v.  Pitambar  (5). 


(1)5  A.  11. 
(5)  1  A.  !i75. 


(2)  8  A.  486.          (3)  9  A, 
(6)  L.R.  20  Ch.  D,  758. 
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I  think  that  the  learned  Counsel  on  behalf  of  the  appellant  hag  made 
good  the  only  point  that  be  has  taken  in  support  of  his  appeal  and 
decreeing  the  appeal  I  reverse  the  decision  of  the  learned  Judge  and 
remand  the  case  to  him  for  restoration  to  his  file  of  pending  appeals  and 
disposal  according  to  law.  Costs  will  be  costs  in  the  cause 

BRODHURST,  J.— 

Appeal  allowed. 

12  A.  179=^10  A.W.N.  (1890,  33. 
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FAKIR-ULLAH  AND  ANOTHER  (Judgment-debtors]  v.  THAKUR  PRASAD 
(Decree-holder)*     [7th  January,  1890]. 

Execution  of  de^ree^ Application  for  execution  withdrawn  by    decree  Jnlder— Rule   in 
Sarju  Prasad  v.-  Sit*  R  im  explained— Civil  Procedure  Code,  as.  373,  647. 

The  ruling  in \Sarju  Prawd  v.  Sila  Ram  (1)  only  decided  that  where  the 
circumstances  in  regard  to  an  application  for  execution  of  decree  show  that  it  was 
withdrawn  at  the  instance  of  the  pleader  of  tbe  decree-holder,  and  that  no  sanction 
was  given  to  its  withdrawal  with  liberty  to  present  a  fresh  application,  any  subse- 
quent [180]  application  made  by  that  decree- holder  for  execution  ia  prohibited  by 
s.  373  read  with  s.  647  of  the  Civil  Procedure  Code. 

But  where  a  Court  of  its  own  motion,  and  without  being  moved  either  by  the 
decree-holder  or  by  his  pleader,  takes  upon  itself  lo  strike  cff  an  application  for 
execution  for  the  mere  purpose  of  clearing  its  file,  that  is  not  a  proceeding 
under  any  provision  of  the  Code  which  could  bar  a  decree-holder  from  making  a 
fresh  application  for  execution. 

A  first  application  for  execution  of  a  decree  was  ordered  by  tbe  Court  to  be 
struck  off  for  want  of  prosecution,  and  upon  the  statement  of  tbe  decree- 
holder's  pleader  "  that  at  present  the  case  may  be  struck  off."  No  permission 
was  given  to  the  decree-bolder  to  withdraw  the  application  with  leave  to  take 
fresh  proceedings. 

Held  that  a  subsequent  application  for  execution  of  the  decree  was  barred  by 
s.  373  read  with  P.  647  of  the  Civil  Procedure  Code.  Sarju  Prasad  v.  Sila 
Ram  (1)  explained  and  followed.  Ram  Rupv.  Laji  (2),  Mahta  Kuaj  v.  Sham 
Sundar  Lai  (3)  and  Hira  Sirgh  v.  Joti  Prasad  (4)  distinguished. 

Observations  as  to  the  necessity  of  conducting  the  proceedings  in  execution 
of  decree  with  as  much  care  and  regularity  as  proceedings  in  suits.  Under 
s.  647  of  the  Civil  Procedure  Code,  the  provisions  relating  to  proceedings  in 
suits  ara  to  be  followed  and  adopted  in  execution-proceedings,  so  far  as  they  may 
be  fairly  and  properly  applicable  thereto. 

[Reversed  on  appeal,  17  A.  106  (P  C.)  ;  N  P.,  18  C.  635  ;  F.  and  Appr.,  12  A.  392  ; 
R.,  13  A.  564  (569)  :  26  B.  76  =  3  Bom.L.R.  431  ;  8  0.0.  227  (231)  ;  11  Ind.  Cae. 
385  (386)  =  13  C.L.J.  532.] 

THE  facts  of  this  case  were  as  follows  : — On  the  llth  April  1883,  a 
decree  was  passed  by  the  High  Court  reversing  a  decree  of  the  Court  of 
first  instance,  dated  the  21st  December  1881,  which  had  dismissed  the 
suit  of  tbe  plaintiff,  Thakur  Prasad,  against  tbe  defendants  Fakirullah 
and  Kamaruddin.  The  effect  of  the  High  Court's  decree  was  to  enforce 
a  deed  of  simple  mortgage  executed  in  1869,  by  which  tbe  judgment-debtors, 
in  consideration  of  an  advance  of  Hs.  1  000,  hypothecated  to  the  decree- 
bolder  their  immoveable  property. 

*   First  Appeal,   No.  26  of  1889.  from  an  order  of  Pandit  Bansidhar,   Subordinate 
Judge  of  Allahabad,  dated  the  18th  December  1888. 

(1)10  A.  7).  (3)  8  A.W.N.  (18881,  272. 

(2)  8  A.W.N.  U888),  268.  (4)  9  A.W.N.  (1889),  204. 
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1890  On  the  29kh  August  1885,  an  application  was  made  on  behalf  of  the 

JAN.  7-      decree-holder  for  execution  of    the  decree.     On  the  5th  January  1886,  the 
Court  executing  the  decree  (the  Subordinate  Judge  of    Allahabad)   passed 
APPEL-     an  Order  of  which  the  following  is  a  translation  : — 

LATH  "  To-day    this  case   canae  on  for  hearing  ;    on  behalf  of   the   decree- 

OlVIL.      holder,   no  prosecution  has  taken  place,  and   the   pleader    of  the  decree- 

[181]  holder  states  that  at  the  present  the  case  may  be  struck  off.     It  is 

12  A.  179=  ordered  that  this  case,  for  want  of  prosecution,  be  struck  off  from  arrears, 

10  A.W.N,    ypjfch  present  costs." 

(1890i  53.  On  the  24th   August   1888,    fresh  application  for  execution   of    the 

decree  was  made  on  behalf  of  the  decree-holder.  This  application  was 
resisted  by  the  judgment-debtors,  on  the  ground  that  it  was  barred  by 
a.  373  read  with  s.  647  of  the  Civil  Procedure  Code,  in  reference  to  the 
ruling  in  Sarju  Prasad  v.Sita  Ram  (1). 

The  Court  of  first  instance  disallowed  the  objection,  and  granted  the 
application  for  execution.     The  judgment-debtors  appealed  to  the  High 
Court.     The    appeal  came  in  the  first  instance  before  Mahmood,  J.,  who 
passed  an  order  referring  it  for  disposal  to  a  Bench  of  two  Judges. 
Munshi  Bam  Prasad,  for  the  appellants. 
Mr.  0.  Eoss  Alston,  for  the  respondent. 

JUDGMENTS. 

STRAIGHT,  J. — This  is  a  first  appeal  on  the  execution  side  from  the 
order  of  the  Subordinate   Judge  of  Allahabad,   dated  the  18th   December 
1888.     The  case   came  before  my  brother  Mahmood  in  the  exercise  of  his 
jurisdiction  as  single  Judge,  and  he  thought  it   desirable,  having  regard  to 
the  questions  raised,  that  it  should  be  referred  to  a  Division  Bench  of  two 
Judges.     Consequently  it  has  come  before  my  brother  Mahmood  and  my- 
self for  disposal,  and  we   have  heard  Mr.  Ram   Pra&ad  on    behalf  of  the 
judgment-debtors  appellants  and  Mr.  Alston  on  behalf  of  the  decree-holder 
respondent.     If  I  may  say  so,  I  think  it  is  so  well  that  my  brother  Mah- 
mood did  refer  this  case  in  order  that  this  Bench,  which  decided  the  case  of 
Sarju  Prasad  v.  Sita  Ram  (1),  might  in  no  uncertain  tones  express  definitely 
what  the  meaning  of  that   ruling   is,   and  so,    as   far   as  possible,    guard 
against  future   misinterpretation  or  misunderstanding,  I  think  it  my  duty 
by  way  of  preliminary  remark  to  say  this  much,  that  my    experience,  sit- 
ting as  a  Judge  of  this  Court,  has  been  to  show  that  in  a  large  number  of 
instances  decrees  are  obtained  by  persons  against  others  more  particularly 
upon    bonds  and    mortgage    [182]     securities,  not    so    much    for    the 
purpose    of  executing    those  decrees    as  to  enable    them  to    hold    them 
in    terrorem     over    their  judgment-debtors     while    for    a    long    period 
of    time    interest    is    allowed    to   go  on  accumulating.     I  therefore  feel 
strongly    that  it    is  incumbent    upon  as    to  press    on  the    subordinate 
Courts    the    necessity    for    strictness    in  the  procedure    in    regard    to 
proceedings  in    execution.     In    the   present    case    the  first   decree  with 
which   we  are  concerned  was  dated  the   21st  December   1881,   and   the 
appellate  decree  was  one  of  this  Court,  dated  llth    April  1883.     The  first 
application  for  execution    was  made  upon  the  29th  August  1885.     The 
decree  related  to  a  simple  mortgage  transaction,  evidenced  by   a   deed   of 
mortgage  of  the  year  1869,  by    which  the  judgment-debtors  mortgaged 
their  immoveable  property  for  an  advance  of  the  sum  of  Rs.  1,000.     The 
application  of  the  plaintiff  now,  which  is  the  subject-matter  of  the  present 

(1)  10  A  71. 
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proceedings,  was  made  upon  the  24th  August  1888,  and  it  demands  to       1890 
realize  as    against  the  judgment-debtors  the    sum  of  Ks.  10,320.     Now      JAN.  7. 
I  am  not  allowing  myself,  in  deciding  thie  question  of  law,  to  be  influ- 
enced by  the  circumstance  that  an    original  debt  of  so  small  an  amount     APPEL- 
has    swollen  to    so  large  a  sum.     I    am  well  aware    that    both  as  re-       LATE 
gards  the  lenders  of  money  and  the  persons  who  borrow,  there  are   faults      CIVIL 
on  both  aides,   and  I  know  that  persons    who  borrow   money  often  throw 
difficulties  in  the  way  of  their  creditors  obtaining  payment  of  their  debts.  12  A.  179  = 
But  equally  clear  it  is  that  decree-holders   are  extremely  dilatory  in  the    10  A.W.N. 
enforcement    of    their    decrees.     In    the  present    case  I  will    not    say    (1890)  S3. 
that     the    decree- holder    has    been    dilatory,     but     I    am    bound      in 
dealing  with    the  question  of    law  to  ascertain  the    rula  that    applies, 
independent  of    any    consideration    as  to    whether    there    has    or    has 
not  been  dilatorines  on  the  part  of  the   decree-holder.     Now  experience 
shows  me  that  proceedings  in  execution  in  the  subordinate  Courts  are  too 
often  treated  as  a  very  subordinate  part  of   the  duties   they  have  to  dis- 
charge, and  thus  decree- holders  come  to  look  upon  them  only  as  a  matter 
of  form,  and  think  that  all  they  have  to  do  is  to  put  in    applications  for 
execution  from  time  to  time,  without  taking  any  steps  to  deposit   process 
fees  or  to  do  anything  further  for  their  prosecution;  the  object  simply  being 
to   protect    themselves    from  the   operation  of    the  limitation    law.     As 
[183]  I  have  said,  the  proceeding  before  us  was  inaugurated  by  a  petition 
dated  24th  August  1888,  and  the  sole  question  to  consider  is  whether  that 
application  was  or  is  prohibited  by  nny  rule  of  the  law  of  procedure. 

In  the  case  of  Sarju  Prasad,  the  name  of  which  has  become  so 
familiar  to  the  practitioners  at  the  Bar,  and  I  have  no  doubt  is  equally  well 
known  to  decree-holders,  the  point  decided  was  neither  more  nor  less  than 
this,  that  where  the  circumstances  and  the  facts  in  regard  to  an  applica- 
tion for  execution  show  that  it  was  withdrawn  at  the  instance  of  the 
pleader  for  the  decree-holder  and  that  no  sanction  was  given  to  its 
withdrawal  with  liberty  to  present  a  fresh  application,  any  subsequent 
application  made  by  that  decree-holder  was  prohibited  by  the  rule  of 
8.  373  of  the  Civil  Procedure  Code  read  with  s.  647  of  the  same  Act. 

Now  I  desire  to  say  emphatically,  and  the  subordinate  Courts  will  do 
well  to  take  notice  of  it,  that  procedure  in  execution  is  not  to  be  conducted 
in  a  slipshod  and  slovenly  fashion  as  if  it  were  a  very  unimportant  branch 
of  the  work  they  have  to  do  in  the  administration  of  justice.  It  ought  to 
be  conducted  with  as  much  gravity,  care  and  decorum  as  the  procedure  in 
suits,  and,  if  anything,  with  more  care  and  attention,  because  of  the  diffi- 
culties, that  so  frequently  arise.  The  Courts  are  bound  to  look  to  the  Civil 
Procedure  Code  for  the  procedure  they  should  follow  in  those  execution 
proceedings,  for  s.  647  provides  that  "  as  far  as  it  can  bamade  applicable," 
the  procedure  in  suits  is  to  be  followed  and  adopted  in  such  procedings  ; 
of  course  those  provisions  cannot  in  every  respect  be  striotly  applied, 
but  as  far  as  they  may  be  fairly  and  properly  applicable  to  execution 
proceedings,  so  far  they  should  be  applied. 

In  Sarju  Prasad's  case  my  brother  Mahmood  and  I,  not  lightly 
but  after  most  anxious  consideration,  came  to  the  conclusion  that  the 
principle  of  s.  373  was  properly  applicable  to  execution-proceedings,  and 
it  seemed  to  us  that  where  a  decree  holder  was  represented  in  an  execution- 
proceeding  by  a  pleader  who  came  into  Court  and  said,  "  at  present  I  am 
not  desirous  to  proceed  with  this  application,  owing  to  errors  in  its  form, 
and  I  ask  that  it  may  be  struck  off",  [184]  he  must  have  contemplated 
and  intended  that;  it  snould  be  struck  off,  and  if  he  did  not  ask  the  sanction 
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1890        °f  the  Court  to  put  in  a  fresh  application,  ha  was  in  no  bebter  position  than 

JAN.  7.      *  pleader  who  appears  for  a  plaintiff  in  a  suit  and  says  the  same  thing,  in 

which  case  s.  373  would  admittedly  apply,     la   Sarju  Prasad's  case  the 

APPEL-     decree-holder  was  represented  by  a  legal  adviser  whose  duty  it  was,  if  be 

LATE       wished  to  protect  his  client's  interests,  to  have  applied  to  the  Court,  when 

CIVIL       withdrawing  his  application,  for  such  a  permission  as  left  it  open  to  him  to 

'      come  with  a  fresh  application.     This  is  all  that  the  case  of  Sarju  Prasad 

12  A.  179-  decided.  And  it  has  been  approved  by  the  learned  Chief  Justice  in  L.P. 
10  A. W.N,  Appeal  No.  14  of  1888,  and  I  believe  by  the  other  Judges  of  this  Court. 
(1890;  53.  It  is  said  hy  Mr.  Alston  for  the  decree- holder  that  there  are  rulings 
to  be  found  in  Weekly  Notes,  1888,  pp.  253  and  272  and  Weekly  Notes, 
1889,  p.  204,  and  an  unreported  ruling,  S.A.  371  of  1838,  all  of  which  were 
decided  by  my  brother  Mahmood  as  single-Judge  ;  and  thacin  them  he  has 
departed  from  the  principle  of  Sarju  Prasad's  case,  and  that  to  this  extent 
the  authority  of  that  ruling  has  baen  dilated.  I  have  examine!  all  these 
rulings,  and  I  am  satisfied  that  they  are  in  no  sense  departures  from  the 
ruling  in  Sarju  Prasad's  case.  What  I  understand  my  brother  Mahmood 
to  have  said  in  those  oases,  and  what  appears  to  me  to  be  the  broad  distinc- 
tion that  he  has  drawn  in  those  cases  as  differentiating  them  from  Sarju 
Prasad's  case  is  that  where  a  Court  of  its  own  motion  and  without  being 
moved  either  by  the  decree-holder  or  by  his  pleader  takes  upon  itself  to 
strike  off  an  application  for  execution  for  the  mere  purpose  of  clearing  its 
file,  that  is  not  a  proceeding  under  any  provision  of  the  Civil  Procedure 
Code  which  would  stand  in  the  way  of  or  bar  a  decree-holder  from  coming 
with  a  fresh  application,  or  a  renewal  of  such  irregularly  disposed  of  appli- 
cation. Speaking  from  memory  and  not  having  the  case  to  hand,  I  believe 
the  learned  Chief  Justice  has  expressed  himself  much  to  the  same  effeot.and 
I  myself  have  said  the  same  thing  in  a  judgment  not  long  since  delivered. 
It  is  obvious  that  the  striking  off  of  an  execution  application  under  circum- 
stances not  warranted  by  any  provisions  of  the  Civil  Procedure  Code 
cannot  be  regarded  as  a  bar  to  any  subsequent  application.  Oo  the  other 
hand,  where  an  appli-[l85]  cation  is  made  by  a  decree-holder's  pleader  of 
the  kind  chat  is  covered  and  contemplated  by  s.  373,  it  does  come  within 
the  provisions  of  that  section,  and  unless  permission  is  granted  the  sub- 
sequent application  is  barred.  This  is  the  shape  in  which  this  case 
presents  itself  to  my  view,  and  I  have  simply  to  ask  myself  whether  the 
proceeding  recorded  by  the  Subordinate  Judge  on  the  5hh  January  1886, 
is  a  bar  to  the  present  application  of  the  24th  August  1888.  It  is 
recorded  by  the  learned  Subordinate  Judge  in  the  proceeding  of  that  dafce 
that  the  decree-holder's  pleader  said  "  at  present  let  the  casa  be  struck  off. 
It  is  ordered  that  the  case  for  want  of  prosecution  be  struuk  off  from 
arrears  with  costs." 

Now  I  say  no  more  than  this  with  reference  to  some  remarks  that 
appear  in  the  course  of  the  learned  Subordinate  Jujge's  order,  that  I  think 
it  a  pity  he  has  made  one  or  two  statements  which  seems  to  me  to  show 
a  want  of  recognition  of  the  principles  of  law  and  the  rules  of  procedure 
which  should  direct  and  control  the  Courts  in  'discharging  their  functions 
in  connection  with  the  aiministration  of  civil  justice  I  take  no  further 
note  of  those  remarks  because  I  am  bound  by  the  Sabouiinatie  Judge's 
order  as  recorded  by  him  upon  the  5&h  January  1886  ;  that  ia  to  say,  in 
the  exact  form  and  terms  of  the  order  as  then  made.  Tben  the. question 
is,  is  that  order  such  an  order  as  is  covered  by  the  decision  in  Sarju 
Prasad's  case  ?  I  am  unable  to  draw  any  distinction,  and  it  soi -ms  to  me 
directly  applicable.  Under  these  circumstances,  I  am  of  opinion  that 
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this  appeal  should  be  decreed,  that  the  order  of  fche  Subordinate   Judge       1890 
should   be  set  aside,  and  that  the  application  of  the  24th  August,   1888,      JAN.  7. 
should  be  held  to  be  barred  by  the  rule  of  s.  373,  and  that  the  judgment- 
debtors  should  have  their  costs  throughout  the  execution-proceedings.  APPEL- 

MAHMOOD,  J.— I  agree  in  what  has  fallen  from  my  learned  brother,       LATE 
and  I  should  not  have  desired  to  add  anything   to  what  he  has  said  but  for      CIVIL 

the  circumstance  that  this  is  a  case  which  has  come  before  a  Bench  of  two        ' 

Judges    by  reason  of  my  referring  order  of  the  26th  April  1889,  for  the  12  A.  179^ 

specific  purpose  of  fche  question  being  considered  whether  or  not  the  ruling    10  A.W.K 

of  this  very   Bench  in    Sarju  Prasad  v.  Sita    [186]  Ram  (1)  had  or  had     (1890(53. 

not  been  properly  interpreted  by  me  in  the   single   Bench  when   dealing 

with  these   execution  cases   without  the   help  of  a  colleague.      The  first 

case  before  us  and  the  leading  case  upon  the  subject   is  the  case  of  Sarju 

Prasad   v.    Sita   Bam   (1)    to    which   I   have   referred.     I    believe   the 

first  occasion  upon  which  I  had  to   deal  with  it    in  the  single  Bench, 

at  least  so    far  as  the  printed    cases    go    to    show,    was    the    case  of 

Muhtab  Kuar  v.  Sham  Sundar  Lai  (2),  and  in  reference  to  the  ruling  of  my 

brother  Straight  and  my  own  I  summed  up  our  conclusions.     To  use  my 

own  words,  "  we  then  concurrently  held  that  with  reference  to  the  second 

paragraph    of  s.  373  read  with  s    647  of  the  Code,  a  decree-holder    was 

precluded  from  again  applying  for  execution  when  a  previous   application 

for  execution  was  withdrawn  by  him  on  account  of  formal  defects,  and  he 

withdrew  from  prosecuting  such  application  without  obtaining  permission 

to  file  another  application  which  would  not  be  open  to  objection."     This 

was  my  interpretation  in  that  case.     Then  comes  the  case  of  Ram  Rup  v. 

Lalji  (3)    which  perhaps  is  the  only  case  which  might  even  furnish  the 

semblance  of  the  suggestion  made  by  l^r.  Ahton  that  I  had  departed  from 

the  rule  laid  down  in  Sarju  Prasad  v.  Sita  Ram  (1).     What  really  was  the 

case  in  Ram  Rup  v.  Lalji  (3)   is  best  represented  by  the  judgment,  and 

there   the  words  I  think  are  clear  enough,  when  I  said  referring  to  the 

case  of  Sarju  Prasad  v.  Sita  Ram  (1), — "  But  that  ruling  is  limited  to 

cases    where  the    decree-bolder    himself  withdraws  the    application    for 

executing  the  decree,  and   cannot  be  applied  to  cases  such  as  those  where 

no  L-uch  withdrawal  of  the  execution  application  by  the  decrea-holder  has 

been    made,   and   here  this  last  application   for   execution  is  within  the 

period  of  limitation. 

The  same  was  the  reason  in  the  case  of  Hira  Singh  v.  Joti  Prasad 
(4)  where  I  again  held,  pointing  out  the  specific  scope  of  the  ruling  in 
Sarju  Prasad  v.  Sita  Ram  (1),  that  the  mere  fact  of  an  application  for 
execution  of  decree  being  struck  off  for  default  of  prosecution  was  not  to  be 
regarded  as  barring  a  subsequent  application  by  reason  of  H,  373  of  the 
Civil  Procedure  Code,  read  with  s.  647  of  the  same.  [187]  It  eeems  to 
me  that  in  dealing  with  this  class  of  pleas  which  bar  either  a  regular  suit 
or  any  miscellaneous  proceedings  under  the  Code  of  Civil  Procedure,  there 
is  often  much  confusion  between  fleas  such  as  res  judicata  and  pleas  other 
than  the  plea  of  res  judicata  arising  out  of  other  provisions  of  the  law  of 
Civil  Procedure.  It  is  needless  to  Kay  that  the  plea  arising  out  of  s.  373 
of  the  Code  is  not  a  plea  of  res  judicata,  and  is  to  be  dealt  with  within  the 
four  corners  of  the  provisions  of  that  secf.ioa  itself.  Now  that  section,  as 
my  learned  brother  has  just  pointed  ^ub,  must  be  taken  to  br;  the  solitary 
authority,  by  dint  of  s.  647  of  tMeCodw,  which  would  render  any  procodure 

(1)10  A.  71.  12)  8  A.  W.  N.  (188.-)  272.  (3)  8   A.  W.N.  (1888)  263. 

.(4)  9  A.  W.  N.  (1889)  204. 
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1890  such  as  that  formulated  in  the  Subordinate  Judge's  order  of  the  5bh  Jan- 

JAM.  7.  uarv  1886,  to  be  applicable  to  such  a  cage,  that  otherwise  there  could  have 

been  no  such  order.     The  words  of  the  order  are,  in  the  original  Hindus- 

APPEL-  tani,  very  clear  : — 

LATE  "  Aj  yeh  muqadma  pesh  hua  minjanib  digridar  ke  koi    pairawi  amal 

p  man  nabin  ai  aur  vakil  digridar  ne   bayan  kia  ke  bilfal  yeh    muqadma 

kharij  kar  dia  jawe. 

IS  1.  179=  Hukum  hua  ke  yeh  muqadma  adam   piarawi  men  mae  kharcba  hal 

10  I-W.H.    habiyat  se  kharij  ho." 
(1I90J  33.  i  translate  these  words  literally  in  the  following  manner  :— 

"To-day  this  case  came  on  for  hearing.  Oa  behalf  of  the  decree- 
holder  no  prosecution  has  taken  place,  and  the  pleader  of  the  decree- holder 
states  that  at  present  this  case  may  be  struck  off.  It  is  ordered  that 
this  case  for  want  of  prosecution  be  struck  off  from  arrears  with  present 
costs." 

Now  I  have  translated  this  order  literally  to  show  that  the  effect  of  it 
is  identical  with  the  terms  used  in  the  case  of  Sarju  Prasad  v.  Sita  Ham(l), 
where  my  brother  Straight  in  delivering  his  judgment  quotes  the 
passage  of  the  prayer  of  the  decree-holder  to  ba  in  the  following  terms : — 

"  For  the  present  we  are  not  anxious  to  carry  on  the  execution  pro- 
ceedings, and  we  therefore  apply  that  the  case  may  be  struck 
off."  I  fully  agree  with  my  learned  brother  in  thinking  that  the 
[188]  case  is  not  distinguishable  from  the  case  of  Sarju  Prasad  v.  Sita 
Bam  (!)  and  that  we  should  really  ba  shaking  the  authority  of  that  ruling 
were  we  to  lay  down  a  rule  other  than  that  which  governed  that  case. 

It  was  in  pursuance  of  that  ruling  that  I  decided  S.  A.  211  of  1887, 
by  my  judgment  of  6th  February  1888,  which  judgment  was  the  subject 
of  L.  P.  Appeal  No.  14  of  1888,  and  which  appeal  was  heard  by  the  learned 
Chief  Justice  and  my  brother  Straight.  In  that  case,  which  is  not  reported, 
full  consideration  of  the  rule  laid  down  in  Sarju  Prasad  v.  Sita  Ram  (1) 
seems  to  have  been  before  the  appellate  Bench,  and  the  learned  Chief 
Justice  then  said, — "  With  regard  to  that  judgment  of  my  brothers 
Straight  and  Mahmood  all  I  need  say  is  that  I  thoroughly  agree  with  it, 
and  I  have  reason  to  know  that  all  the  other  Judges  of  this  Court  agree 
with  it.  I  think  it  is  well  founded  in  law." 

Now  I  am  proud  to  quote  this,  because  I  think,  and  my  learned 
brother  will  agree  with  me  in  saying,  that  after  this  expression  of  opinion, 
the  ruling  in  Sarju  Prasad  v.  Sita  Ram  (l)  is  practically  of  as  great  an 
authority  as  a  Full  Bench  ruling  ;  because  none  of  my  brother  Judges  has 
attempted  to  dissent  from  it.  To  the  views  there  expressed,  and  subject 
to  the  clear  distinction  which  I  have  drawn  in  the  cases  of  Ram  Rup  v. 
Lalji  (2)  and  Hira  Singh  v.  Joti  Prasad  (3),  I  still  adhere.  And  I  am 
particularly  satisfied  after  the  considerations  which  my  brother  Straight 
has  expressed  in  delivering  his  judgment  in  this  case,  that  that  ruling 
should  be  adhered  to  and  its  authority  not  shaken  by  any  argument  which 
may  render  it  possible  for  decree- holders  to  hold  their  decrees  in  terror  em 
over  the  heads  of  the  judgment-debtors,  or  to  play  with  the  Court  for  the 
purposes  of  execution  by  making  applications  without  desiring  to  execute 
them.  One  more  consideration  in  favour  of  this  view  is  that  I  think 
the  law  when  it  prescribes  rules  of  limitation  and  rules  of  procedure 
such  as  s.  373  of  the  Civil  Procedure  Code,  must  have  anticipated  that 

(1)  10  A.  71.  (2)  8  A.W.N.  (1889)  253.  (3)  9  A.W.N.  (1889)  204. 
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civil  Courts  of  justice  are  not  merely  instruments  and  agents  for  oollec-       1890 
ting  money,   but    tribunals    for    doing   [189]   justice.     I  am  not  going      JAN.  7, 
beyond  the  limits  of  judicial  etiquette  when  I  say  that  in  many  of  these 
money-claims  the  decree-holders  instead  of  obtaining  the  satisfaction  of     ^PPEL- 
decree  by  ordinary  process,  instead  of  employing  agents  who  may  go  round       LATB 
and  collect  debts  as  would  ordinarily  be  the  way  in  civilized  countries,      CIVIL. 
money-lenders  and  decree-holders  in  this  country  sue  for  the  debt  to 
obtain  a  decree  and  take  out  the  process  of  law  for  doing  that  which  might  12  *•  179< 
easily  have  been  done  otherwise  if  proper  and  ordinary  precaution  had   10  *'W  *• 
been  taken.     The  Courts  of  justice  are  bound  to  accede  to  the  prayer  even    (189°)  *•• 
of  such  decree- holders  and  where  their  duty  consists  in  being  mere  col- 
lecting agents  for  those  persons.     But  then  Miose  debts   must  be  such  as 
do  not  go  beyond  the  Procedure  Code.     And  s.   373   is  one  of  the  most 
important  checks  upon  the  abuse  of  judicial  process  which  the  Legislature 
in  its  wisdom  has  thought  fit  to  place  upon  decree-holders.     I  agree  in  the 
•order  which  my  brother  Straight  has  made. 

Appeal  allowed. 


12  A.  189  =  9  A.W.H.  (1889)  199. 
APPELLATE   CIVIL. 

Before  Mr.  Justice  Straight  and  Mr.  Justice  Tyrrell, 


HANUMAN  SARAN  SINGH  AND  ANOTHER  (Defendants)  v.  BHAIRON 
SINGH  (Plainifi)*     [7th  February,  1890.] 

Mortgage—  Foreclosure — Regulation  XVII 0/1806,  s.  8— Notice  of  foreclosure — 
Notice  not  signed  by  Judge, 

Beld  that  where  the  notice  of  foreclosure  under  e.  8  of  Regulation  XVII  of 
1806  was  signed  not  by  the  Judge  but  only  by  the  Munsariru,  the  foreclosure 
proceedings  were  void  ab  initio. 

Held  also  that  the  notice  which  was  upon  the  record  of  the  foreclosure  proceed- 
ings and  bore  the  mortgagor's  signature  must  be  regarded  as  the  original  notice 
in  the  matter  ;  and  that  the  acknowledgment  of  receipt  of  notice  by  the  mort- 
gagor did  not  cure  the  inherent  detect  of  its  non-signature  by  the  Judge. 

This  was  a  suit  for  redemption  of  a  mortgage  dated  the  25th  December 
1856.  The  defendants  resisted  the  claim  on  the  ground  that  they  had 
acquired  an  absolute  title  to  the  property  in  suit  by  reason  of  certain 
foreclosure  proceedings  taken  on  the  20th  June  [190]  1868,  since  which 
date  they  had  been  in  possession  as  owners.  The  application  for  fore- 
closure was  made  on  the  17th  March  1868.  The  plaintiffs  alleged  that 
the  foreclosure  proceedings  were  invalid  on  the  ground  that  the  notice  of 
foreclosure  was  not  signed  by  Ihe  Judge,  and  was  not  served  upon  them. 

The  Court  of  first  instance  (Munsif  of  Benares)  found  that  the  notice 
of  foreclosure  on  the  record,  and  dated  the  8th  April  1868,  bad  been  signed 
by  the  Munsarim  instead  of  by  the  Judge,  as  required  by  s.  8  of  Regulation 
XVII  of  1806,  and  did  not  bear  the  seal  of  the  Court.  It  held,  referring 
to  Basdeo  Singh  v.  Matadin  Singh  (1)  and  Sitla  Bakhsh  v.  Lalta  Parsad  (2), 
that  the  irregularity  vitiated  the  foreclosure  proceedings,  and  that  it 
was  therefore  unnecessary  to  consider  whether  the  notice  had  or  bad  not 
been  served  on  the  plaintiffs.  The  Court  decreed  the  claim.  _ 

*  Second  Appeil  No.  10BO,  from  a  decree  of  G.  Donovan,  Esq.,  District  Judge  ot 
Benares,  dated  the  30th  March  1887,  confirming  a  decree  of  Pandit  Raj  Nath,  MunaifT, 
dated  the  10th  December  1S86. 

(1)  4  A,  276.  (2)  8  A.  388. 
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1890  The  defendants    appealed    to    the  District  Judge    of  Benares,  who 

PBB.  T.      dismissed  the  appeal  and  affirmed  the  Munsif's  decree.     The  material  part 

of  the  judgment  of  the  learned  Judge  was  as  follows  : — 

APPEL-  "  There  was  a  point  raised  which  was  held  to  be  a  fatal  defect  in 

LATE       foreclosure  proceedings — Seth  Harlall  v.  Nanick  (1) — that  the  notice  of 
CIVIL       foreclosure  does  not  bear  the  official  signature  of  the  Judge.     That  this  is 

'      a  defect  is  also  noted  in  the  Privy  Council  ruling  in  Madho  Prasad  v. 

12  A.  189=  Gajudhar  (2)  though  the  Judges  do  not  state  explicitly  that  this  defect 
9  A.W.N.  alone  would  have  caused  them  to  regard  the  proceedings  of  foreclosure  as 
(1889)  199.  invaHd. 

"In  Doma  Sahu  v.  Nathai  Khan  (3)  the  Court  was  not  satisfied 
that  the  signature  of  the  Judge's  sheristadar  was  sufficient,  but  at  the  same 
time  there  are  remarks  in  the  judgment  that  leave  it  in  some  doubt  whe- 
ther, in  a  somewhat  different  state  of  things,  they  might  not  have  formed 
a  somewhat  different  opinion. 

"  In  Basdeo  Singh  v.  Matadin  Singh  (4)  referred  to  in  the  Calcutta 
case  just  quoted,  the  Court  seems  to  have  had  before  it  a  [191] 
notice  not  signed  by  anyone,  but  only  sealed  with  the  Judge's  official 
seal. 

"  The  plaintiffs  mortgagors  did  not  in  this  case  produce  a  notice. 
They  refer  evidently  to  the  duplicate  of  the  notice  upon  which  the  (alleged) 
acknowledgment  of  the  mortgagor  was  taken.  Now  this  paper  in  the 
record  of  the  forceclosure  file  does  not  bear  the  Judge's  signature,  only  the 
initials  of  the  Munsarim.  It  is  argued  that  the  Judge's  signature  may 
have  been  on  the  copy  alleged  to  have  been  served.  But  against  this  there 
was  the  necessity  that  the  record  should  contain  good  evidence  of  com- 
pliance with  the  requirement  of  the  law,  and  the  mortgagee  should  have 
seen  that  such  evidence  was  secured  independently  of  anything  the  mort- 
gagor might  do  or  say. 

"Assuming  that  a  notice  was  served,  I  should  consider  that  it  was 
just  as  necessary  for  the  copy  retained  on  the  record  to  bear  the  Judge's 
official  signature  as  for  that  handed  over  :  in  fact,  more  necessary.  If  the 
•question  wei*e  fresh,  there  could  be  much  said  in  favour  of  the  view  that 
the  irregularity  was  not  material,  but  the  Allahabad  ruling  of  1871  in  on 
all  fours  with  tha  present,  and  I  consider  that  I  am  bound  by  it.  I  must 
refuse  to  interfere  with  the  Munsiff's  disposal  of  the  case,  and  dismiss  the 
appeal  of  the  mortgagees  with  costs." 

The  defendants  appealed  to  the  High  Court. 

Munshi  Juala  Prasad,  for  the  appellants. 

Pandit  Sundar  Lai  and  Babu  Gaya  Prasad,  for  the  respondent. 

JUDGMENT. 

STRAIGHT,  J. — It  is  not  denied  that  the  defendants-appellants 
originally  got  possession  of  the  property  to  which  the  suit  relates  as 
mortgagees.  They  have  now  obtained  an  entry  in  the  revenue  records  of 
their  names  as  proprietors.  The  plaintiff  as  the  representative  of  the 
original  mortgagor  under  the  mortgage  of  the  25th  December  1856,  objects 
to  the  entry  and  says,  you  are  still  in  possession  of  the  property  as  mort- 
gagees. In  my  opinion  the  original  possession  obtained  by  the  defendants 
admittedly  being  that  of  mortgagees,  they  are  bound  to  establish  that 
they  are  not  now  in  [192]  possession  as  mortgagees  but  as  proprietors. 
They  took  their  stand  upon  certain  foreclosure  proceedings  adopted  in  1868. 

(1)  N.W.P.H.O.R.  (1871)  p.  176.      (2)  11  C.  111.      (3)  13  C.  50.       (4)  4  A.  276. 
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and  it  rested  with  them  to  prove  that  those  foreclosure  proceedings  were       1890 
regularly  and  properly  had  so  as  to  give  them  a  good  title.     The  learned      pEB.  7, 

Judge  has  found  that  those  proceedings  were  bad  ab  initio  by  reason  of  the        

circumstance  that  notice  of  foreclosure  to  the  mortgagor  was  not  signed  by     APPEL- 
khe  Judge  of  the  Court  issuing  it.  This  finding  of  fact  that  the  notice  was  an       LATE 
invalid  one  and  the  conclusions  drawn  therefrom  by  the  District  Judge  are      CIVIL 

consistent  with  numerous  rulings  both  of  this  Court  and  of  their  Lordships        

of  the  Privy  Council.     It  is  said  by  Mr.  Juala  Prasad,  for  trhe  appellants,    12  A.  189 
than  the  learned  Judge  had  no  materials  from   which  he  was  entitled  to     9  A.W.N, 
draw  the  conclusions  that  he  did.     The  learned  Judge  says  that  the  notice   (1889)  199. 
of  foreclosure  was  only  signed   by  the  Munsarim  and  not  by  the  Judge,  and 
that  this  is  correct  is  shown  by  the  notice  itself,  which  is  upon  the  record 
of  the  foreclosure  proceedings  and  bears  the  signature  of  the  mortgagor. 
It  seems  to  me  that  this  must  be  regarded  as  the  original  notice  in  the 
matter,  and  that  its    acknowledgment  of  receipt  by  the  mortgagor  did  nob 
cure  the    inherent  defect    that    there    was  in  it    by  reason  of  its  non- 
signature  by  the    Distriot    Judge.     There    was  in  my    opinion  material 
before  the  District  Judge  to   warrant  the  conclusion  at  which  be  arrived, 
and  I  dismiss  the  appeal  with  costs. 

TYRRELL,  J.  — I  concur.  Appeal  dismissed, 


12  A.  192  =  10  A.W.N.  (1890)  71. 
EXTRAORDINARY   ORIGINAL  CIVIL. 

Before  Sir  John  Edge,  Kt.  Chief  Justice,  and  Mr.  Justice  Straight. 


IN  THE  MATTER  OP  THE  WEST  HOPETOWN  TEA  COMPANY,  LIMITED. 
[28th  February,  1890.] 

Company  —  Winding  up -Appl- cation  by  Official  Liquidator  far  sanction  to  sale  of 
Compamj'aproperly—ActVIof  188-2  (Ind  an  Comoanie*  Act),  a.  144  (c)  — Leiss— 
Covenant  agai  si  avtionment — C'.ve  iant  not  ipalying  to  assignments  other  than  by 
a<.t  of  parties— Act  IV  of  1882  (Transfer  of  Pioperly  A:t),  ss.  10,  12. 

The  power  of  the  Court  under  a.  144  !c)  of  the  Indian  Compinies  Act  (VI  of 
1882)  to  give  sanction  to  an  Official  Liquidator  to  8ell  the  property  of  the  Com- 
pany, overrides  a  private  contrrtpc  against  assignment  made  by  the  Company. 

[193]  A  covenant  in  a  lease  to  a  Company  provided  that  tha  lessees  should 
not  "  assign,  underlet  or  part  with  the  possession  of  any  part  of  the  said  premises 
unless  with  the  express  consent  in  writing  of  the  said  lessors  or  their  assigns." 
The  Compauy  having  gone  into  liquidation,  and  the  Official  Liquidator  having 
applied,  under  s.  144  (c)  of  the  Indian  Companies  Act,  for  sauotion  to  sell  the 
Company's  property,  it  was  objected  on  behalf  of  thd  lessors'  assigns  that  the 
proposed  s*le  would  ba  in  contravention  of  the  covenant. 

if.  Id  that  the  covenant  did  not  apply  to  assignments  by  operation  of  law  or 
assignments  authorized  by  statute. 

8s.    10  and   12  of  tha  Transfsr   of  Property  Act  (IV  of  1883)    relate  only   to 
transfers  by  act  of  parties. 
[R.,  10  Ind.  Caa.  374  (375)  =  10  O.L.J.  585  (587)]. 

[For  earlier  proceedings  tee  11  A.  349,  supra.] 

THIS  was  an  application  made  on  behalf  of  the  Official  Liquidator  of 
the  West  Hopetown  Tea  Company  Limited  now  in  process  of  winding  up 
in  the  High  Court.  The  former  proceedings  in  the  winding  up  are  fully 
set  forth  in  the  report  at  I.L.R,,  11  All  349.  By  an  order  passed  on  the 
21st  March  1889  the  Official  Liquitator'a  application  to  place  the  share- 
holders of  the  Company  on  the  list  of  contributories  was  disallowed. 
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Subsequently  the  present  application  was  made  under  s.  144  (c)  of  the 
Indian  Companies  Act  (VI  of  1882)  for  sanction  to  sell  the  moveable  and 
immoveable  property  of  the  Company,  consisting  of  its  tea  garden, 
machinery,  &c.,  by  private  contract  either  as  a  whole  or  in  separate  lots. 

The  application  was  opposed  by  the  trustees  of  a  deed  of  trust  of  the 
^^  September  1885.  The  property  of  the  Company,  called  the  West 
Hopetown  Estate,  was  held  by  the  Company  under  a  lease,  dated  the  14th 
December  1883,  and  in  the  following  terms  : — 

"  Whereas  Mr.  H.  Vansittart,  late  B.C.S.,  and  Mrs.  M.  A.  Vansit- 
tart  are  the  proprietors  of  the  West  Hopatown  Estate,  and  whereas  an 
agreement;  for  a  lease  was  made  with  the  Manager  of  the  West  Hopetown 
Tea  Company,  Limited,  on  the  22nd  March  1882,  on  certain  conditions  of 
a  plot  of  ground  of  four  hundred  acres  situate  in  Mulookawala  in  one 
square  block,  now  demarcated  by  boundary  pillars,  and  stretching  thence 
towards  Fatehpur  between  the  two  ravines  the  banks  of  which  with  a 
breadth  thirty  feet  were  reserved  by  the  lessors  for  and  during  the  term  of 
one  thousand  years  from  the  first  day  of  January  1862,  at  a  yearly  rent  of 
[194]  Company's  rupees  two  thousand  payable  by  two  half-yearly  instal- 
ments on  the  1st  day  of  January  and  1st  day  of  July  in  each  and  every 
year  and  subject  to  certain  conditions,  and  whereas  a  formal  lease  was 
either  not  written  or  if  written  has  been  lost,  but  nevertheless  the  rent 
has  been  duly  piid  from  tirrn  to  tima  to  Mr.  H.  Vansittart,  and  whereas 
the  present  West  Hopetown  Tea  Company,  Limited,  is  the  representative 
of  the  lessee  and  whereas  it  is  desirous  to  secure  its  title,  and  whereas  the 
said  Mr.  Vansittart  and  Mrs.  M.  A.  Vansittart  are  willing  to  confirm  the 
title  of  the  said  Company  and  that  there  should  be  a  formal  lease  :  It  is 
therefore  agreed  between  the  said  Mr,  Vansittart  on  the  one  part  and  the 
said  West  Hopetown  Tea  Company,  Limited,  on  the  other  part  as  follows  : 
The  said  Mr.  Vansittart  and  Mrs.  Vansittart  for  themselves  and  for  their 
heirs,  executors,  administrators  and  assigns  (hereinafter  called  the 
lessors)  in  consideration  of  the  rents  and  conditions  hereinafter  agreed 
to  be  paid  and  performed  do  hereby  lease  to  the  West  Hopetown 
Tea  Company,  Limited,  'its  successors  and  assigns  all  those  four 
hundred  statute  acres  (portion  of  eight  thousand  statute  acres  belong- 
ing to  the  said  lessors)  on  the  land  known  as  Mulookawala  in  the  Western 
Dun  now  demarcated  by  boundary  pillars  and  known  as  the  Estate  of  the 
West  Hopetown  Tea  Company,  Limited,  during  the  term  of  one  thousand 
years  from  the  20fch  day  of  December  1883,  at  the  yearly  rent  of  rupees 
two  thousand  payable  by  two  equal  half-yearly  instalments  on  the  first  of 
January  and  the- first  July  of  each  and  every  year,  ani  the  first  half-yearly 
payment  of  rent,  after  satisfaction  of  all  past  rents  now  due  to  be  made 
on  the  1st  day  of  July  1884,  free  from  all  taxes,  rates,  assessments, 
municipal  or  local  taxes,  and  deductions  whatever.  Tha  said  West  Hope- 
town  Tea  Company,  Limited,  for  itself,  its  successors  or  assigns  covenants 
not  to  assign,  underlet  or  part  with  the  possession  of  any  part  of  the 
said  premises  unless  with  the  express  consent  iu  writing  of  the  said 
lessors  or  their  assigns,  but  the  said  lessors  shall  nob  ba  required 
to  show  their  title  to  grant  the  said  lease,  and  the  said  West  Hope- 
town  Tea  Company,  Limited,  for  itself,  its  successors  or  assigns 
agrees  and  covenants  that  the  lessors  on  non-payment  of  the  annual 
rent  of  two  thousand  rupees  or  any  part  thereof  for  twelve  [195] 
months  next  after  the  same  shall  have  become  due,  and  the  same  having 
baen  first  demanded  by  the  said  lessors,  shall  have  a  right  of  re-entry  on 
the  land  leased,  and  the  lessors  agree  that  it  shall  be  lawful  for  the  said 
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West   Hopetown   Tea  Company,    Limited,  for    itself,  its    successors  or        1890 
assigns  to  put  an  end  to  the  said  lease  on  giving,  through   their  Secretary     FEB.  28. 
or  other  legal  representative,  to  the  said  lessors  two  years'  previous  notice 
in  writing  of  their  intention  so  to  do.     In  witness  whereof  the  said  parties     EXTRA- 
have  hereunto  set  their  respective  hands  and  seals  on  this  fourteenth  day  ORDINARY 
of  December  eighteen  hundred  and  eighty-three."  ORIGINAL 

The  deed  of  trust  of  the   llth  September    1885  was  executed  by  the      p 
lessors,     Mr.  H.    Vansittart    and    Mrs   M.    A.   Vansifctart,    and    was    as 

12  A,  192- 

"  We,  the  undersigned,  being  desirous  to  settle  our  immoveable  pro-  10  A.W.N. 
perty  in  consideration  (valued  at  Es.  3,00,000)  of  natural  love  and  affeo-  (1890)  71. 
tion  for  our  children  and  of  the  satisfaction  of  promises  made  to  some  of 
them,  do  hereby  give  and  grant  all  our  immoveable  property  belonging  to 
us  or  either  of  us  comprising  the  Phreaix  Lodge  Estate  at  Mussooree  and 
the  estates  of  West  Hopetown,  Chorba,  the  villages  of  Dhaki  and  Rampur 
in  western  Dun  with  all  leases,  rights,  titles  and  interests  of  any  kind  that 
we  or  either  of  us  have  therein  unto  and  to  the  use  of  Henry  Vansittart, 
B.C.S.,  retired,  one  of  the  undersigned,  and  three  of  our  sons,  Henry, 
Herbert  Dobbie  and  Eden,  in  trust  for  the  following  purposes  :  First,  the 
said  Henry  Vansittart,  one  of  the  undersigned,  to  have  the  whole  income 
of  the  said  estates  for  life  ;  second,  after  the  death  of  the  said  Henry 
Vansittart  one  of  the  undersigned  should  he  predecease  his  wife, 
Mary  Amelia  Vansittart,  the  other  undersigned,  to  pay  the  whole 
net  income  thereof  unto  the  said  Mary  Amelia  Vansittart  for  her 
life  ;  and  third,  after  the  death  of  both  the  undersigned  the  surviving 
trustees  to  hold  the  said  estates  on  the  following  trusts,  viz.,  to  divide 
the  said  trust-estate  into  seven  equal  shares  (and  their  division  and 
apportionment  of  shares  shall  be  indisputable  by  any  of  the  beneficiaries 
under  this  deed  or  anyone  claiming  through  them)  and  to  give  and 
deliver  one  of  such  shares  unto  each- of  my  said  three  sons,  Henry  [196] 
Herbert  Dobbie  and  Eden  (or  if  dead  to  his  heirs  or  assigns),  for 
his  own  use  and  benefit  absolutely  and  free  from  all  trusts  and  to  hold  a 
further,  that  i?,  the  fourth  share  jointly  by  them,  the  said  three  sons  for 
their  own  use  and  benefit  absolutely  ana  free  from  all  trust  and  to  hold 
the  fifth,  sixth  and  seventh  shares  in  trust  to  pay  the  income  of  one  such 
share  to  each  of  our  three  daughters,  E.iith,  Katherine  Rosamond,  Agatha 
and  Florence  Mary  for  their  respective  lives  and  should  they  predecease  • 

their  husbands  to  their  husband's  for  their  respective  lives,  provided  that 
should  any  of  the  said  daughters  have  issue  then  one  such  share  to  be 
delivered  to  her  for  her  own  use  and  benefit;  absolutely  (or  if  dead  to  her 
heirs)  and  regarding  those  shares  the  incomes  of  which  are  to  be  paid  to 
the  daughters  who  die  without  isssue  (after  the  death  of  their  husbands  if 
any)  to  hold  as  part  of  the  trust-estate  and  to  be  divided  in  accordance 
with  the  previous  provisions.  The  trustees  or  the  survivors  of  them  shall 
have  full  power  at  any  time  to  sell  any  or  all  the  trust-property  and  to 
invest  the  moneys  as  they  shall  think  fit,  such  moneys  and  investments  to 
represent  the  estate  and  to  be  subject  to  all  the  trusts  above  mentioned, 
and  they  will  have  power  to  add  to  their  number,  and  the  last  surviving 
trustee  can  by  his  will  appoint  a  trustee  or  trustees  and  such  of  the  pro- 
visions of  Act  XXVIII  of  1866  as  are  not  conflicting  with  the  provisions 
of  this  deed  shall  apoly  to  this  deed.  Signed  and  delivered  on  the  llth 
day  of  September  1885." 

The  trustees  under  this  deed,    who  had    acquired  the    rights    of    the 
lessors  under  the  lease  of  the  14th  December   1883,  opposed  the   present 
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application  on  the  ground  that  the  sale  of  which  sanction  was  prayed 
under  e.  144  (c)  of  the  Indian  Companies  Act,  would  be  in  contravention 
of  the  covenant  in  the  lease  which  prohibited  the  Company  from 
EXTRA-  assigning,  under-letting  or  parting  with  any  part  of  the  property  leased 
ORDINARY  unless  with  the  express  consent  in  writing  of  the  lessors  or  their  assigns. 
ORIGINAL  ^ne  application  was  also  opposed  by  Mr.  David  Hay,  one  of  the 

shareholders,  upon  grounds  which  it  is  unnecessary,  for  the  purposes  of 
this  report,  to  state. 

[197]  Mr.  A.  Strachey,  for  the  Official  Liquidator  cited  Vyankaraya 
v.  Shivram  Bhat  (1),  Tamaya  v.  Timapa  Ganpaya  (2)  and  Subbaraya  v. 
Krishna  (3). 

Mr.  C.  Boss  Alston,  for  the  trustees  under  the  deed  of  the  lltb 
September  1885,  referred  to  ss.  10  and  12  of  the  Transfer  of  Property  Act 
(IV  of  1882). 

Mr.  J.  C.  Mullaly,  for  Mr.  David  Hay. 

JUDGMENT. 

EDGE,  C.J.  —  This  was  an  application  on  behalf  of  the  Liquidator  of 
the  West  Hopetown  Tea  Company,  Limited,  for  sanotion  under  s.  144  of 
the  Indian  Companies  Act  to  sell  the  moveable  and  immoveable  property 
of  the  Company  by  private  contract  with  power  to  transfer  the  same  to- 
any  person  or  Company  either  as  a  whole  or  in  separate  lots.  The  appli- 
cation is  objected  to  by  Mr.  Alston,  who  appears  on  behalf  of  the  trustees 
of  a  deed  of  trust  of  the  llth  September  1885,  and  by  Mr.  Mullaly  on 
behalf  of  Mr.  Hay,  one  of  the  shareholders  of  the  late  Company. 
Mr.  Alston's  objection  is  that  the  lease  contained  a  covenant  against  assign- 
ment without  the  previous  consent  of  the  lessors,  and  he  relies  on  ss.  10 
and  12  of  the  Transfer  of  Property  Act.  The  covenant  is  not  a  covenant 
against  assignments  by  operation  of  law,  or  against  assignments  authorized 
by  statute.  The  group  of  sections  among  which  ss.  10  and  12  come  relate 
to  transfers  of  property  by  act  of  parties.  That  group  of  sections  is 
headed  by  a  portion  of  the  Act  which  indicates  that  the  sections  relate  to 
transfers  by  act  of  parties.  Under  s.  144  (c)  of  the  Indian  Companies 
Act  the  Court  has  power  to  give  sanction  to  a  liquidator  to  sell,  and  that 
power  overrides  a  private  contract  against  assignment  by  the  parties. 
Mr.  Alston's  objection,  in  my  opinion,  consequently  fails. 

Mr.  Mullaly  objects  on  the  grounds  that,  in  the  opinion  of  his  client, 
the  liquidator  should  proceed  to  investigate  some  dispute  between  the 
shareholder  whom  he  represents  and  some  other  persons  whom  he  alleges 
to  have  brought  the  Company  to  grief.  How  those  disputes,  if  any  such 
exist,  should  be  allowed  to  interfere  [198]  with  the  realization  of  the 
assets  of  the  Company  and  the  liquidation  of  its  debts,  is  a  matter  which 
I  fail  to  understand.  In  my  opinion,  we  should  give  sanction  to  the 
liquidator  to  sell  the  interests  of  tba  Company  in  the  property  either  as  a 
whole  or  in  lots.  The  liquidator's  costs  will  be  paid  out  of  the  estate  ;  the 
other  persons  who  have  objected  here  to-day  will  bear  their  own  coats. 

STRAIGHT,  J.  —  I  am  of  the  same  opinion. 

Application  allowed. 


(I)  7B.  256. 


(2)  7  6.  262. 
874 


(3)  6  M.  159. 


Yl]  EAM   DAYAL   V.  RAMADHIN  12  All.  199 

12  A,  198  =  10  AW  N.  (1890)  59. 

CIVIL  REVISIONAL.  JAN.  a. 

Before  Mr.  Justice  Straight  and  Mr.  Justice  Brodhurst.  CIVIL 

RE  vi- 
EAM  DAYAL  (Petitioner)  v.  RAMADHIN  'Opposite  party).* 

[2nd  January,  1890.]  SIGNAL. 

High  Court' sPowers  of  revision—  Civil  Procedure  Code.  s.  622 — Suitfcr  arrears  of  rent —  12  A.  198  = 
Decision  of  Collector   on  appeal  frcm  Assistant  Collector— Act  XII  of  1881  (N.  JF.P.    10  A.W.N 
Rtnt  Act),  ss.  183   199.  (1890)  59 

The  High  Court  has  no  power  to  revise,  under  s.  632  of  the  Civil  Procedure 
Code,  an  order  passed  by  a  Collector  under  s.  183,  of  the  N.W.P.  Rent  Act  (XII 
of  1881)  on  appeal  from  an  Assistant  Collector  of  the  second  class.  Bur  Pcrshad 
v.  Lain  (1)  distinguished. 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of 
Straight,  J. 

Munshi  Juala  Prasad,  for  the  petitioner. 
Munshi  Madho  Prasad,  for  the  respondent, 

JUDGMENT. 

STRAIGHT,  J. — This  petition  has  been  presented  ostensibly  under 
s.  622  of  the  Civil  Procedure  Code  for  the  purpose  of  inducing  this  Court 
to  exereise  its  revisional  powers  under  that  section.  It  appears  that  a 
suit  was  instituted  by  the  petitioner  in  the  Court  of  the  Assistant  Collector 
of  the  second  class  for  recovery  of  arrears  of  rent,  amounting  to  the  sum  of 
Rs.  78-14-9.  For  the  purpose  of  disposing  of  this  case  it  is  not  necessary  for 
me  to  say  more  in  regard  to  the  defence  set  up  in  answer  to  the  claim  than 
[199]  that  it  was  based  upon  a  technical  objection  to  the  form  of  the 
plaintiff's  suit.  The  first  Court  dismissed  the  claim,  and  there  was  an 
appeal  by  the  plaintiff  to  the  Collector  of  the  district  as  provided  in  9.  183 
of  the  Rent  Act.  The  Collector  of  the  district  upheld  the  decision  of  the 
Assistant  Collector  of  the  second  class,  and  it  is  this  order  of  the  Collector 
in  appeal  which  is  made  the  subject-matter  of  this  application  for  revision. 
It  is  objected  by  Mr.  Madho  Prasad,  on  behalf  of  the  opposite  party,  that 
this  Court  has  nD  jurisdiction  to  entertain  such  an  application,  for  as  by 
s.  183  of  the  Rent  Act  the  decision  of  the  Collector  of  the  district  was  final, 
and  as  by  s.  19f"of  the  same  statute,  provision  is  made  to  enable  the  Board 
of  Revenue  as  the  paramount  revenue  authority  to  revise  orders  of  all 
Courts  subordinate  to  a  Commissioner,  therefore,  there  being  special 
provision  within  the  four  corners  of  the  Rent  Act  itself  for  the  revision 
of  such  an  order  as  that  which  is  attacked  bore,  this  Court  cannot  exercise 
its  powers  under  s.  622  of  the  Civil  Procedure  Code. 

I  am  of  opinion  this  is  a  good  contention  and  must  prevail. 
Mr.  Juala  Prasad  in  support  of  the  petition  has  referred  us  to  the  Full  Bench 
ruling  of  this  Court  in  Hur  Pershad  v.  Lalu  (l).  But  with  regard  to  that 
case  it  is  to  be  observed  that  it  was  before  the  present  rent  law  came  into 
operation  and  when  Act  X  of  1859  was  in  force,  in  which  no  provision 
in  the  terms  of  s.  199  of  the  present  Rent  Act  was  to  be  found.  If  I 
were  to  adopt  that  ruling  as  applicable  to  this  case  and  to  accept 
Mr.  Juala  Prasad' s  contention,  this  grave  inconvenience  and  confusion  of 
judicial  authorities  must  ensue,  namely,  that  both  the  Board  of  Revenue 
under  s.  199  of  the  Rent  Act,  and  this  Court  under  s.  622  of  the  Civil 

*  Miscellaneous  Application  No.  276  of  1888  for  revision  under  s.  622  of  the  Civil 
Procedure  Code. 

(1)  N.W.P.H.P.R.  1871,  p.  60. 
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i890       Procedure  Code,  would  have  co-ordinate  jurisdiction    to  revise  orders  of 
JAN.  3.     the    kind  to   be  found  in  the    present  case.     I    think  I    am    bound    in 

dealing  with  a  question  of  this  kind  to  guard  againsS    so  grave  a  dilemma 

OlVIL      arising,    which    I    feel  sure  could    never    have  been    intended,  and    to 

BEVI-      leave  to  the  Board  of  Revenue,  to  whom  the    power   in  specific  terms 

SIGNAL     '1B   siven  Dv  the      statute,  the    exclusive  jurisdiction  [200]  thereby  in 

my  opinion    contemplated  and    provided.     This    will    certainly    procure 

12  A.  198=    uniformity  of  procedure,  bacause  while  looking  to  the  terms  of  s.  199  of 
10  A.W.N.    the  Rant  Act  the  Board  of  Revenue's  jurisdiction  to  deal  with  those  cases 
(1890)  39.     in  which  an  appeal  lies  under  s.  189  of  the  Rant  Act;  is  in  terms  excluded, 
and  naturally  because  they  go  to  the  Oivil  Court  Judge  and  to  this  Court, 
on  the  other  hand,  it  leaves  their  jurisdiction  untouched  to  deal  with  those 
cases  to  which  s.  189  of  the  Rent  Act  is  not  applicable.     I  therefore  am 
of  opinion  that  we    have  no  jurisdiction  to  entertain  this    application  for 
revision,  and  I  accordingly  dismiss  it  with  costs  upon  that  ground. 
BRODHURST,  J. — I  entirely  concur.  Application  rejected. 


12  A.  200  =  10  A.W.N.  (1890)  23. 

APPELLATE   CIVIL. 
Before  Sir  John  Edge,  Kt.t  Chief  Justice,  and  Mr.  Justice  Brodhurst. 


SANKALI  (Defendant)  v.  MURLIDHAR  AND  OTHERS  (Plaintiffs).* 

[7th  January,  1890.] 

Appeal — Death  of  plaintiff-appellant — Rival  applicants  for  substitution— Order  under 
Civil  Procedure  Code,  s.  367,  substituting  one  applicant— No  appeal  from  such  order 
—  Unsuccessful  applicant  attempting  to  appeal  from  final  decree  on  appczl— Civil 
Procedure  Code,  s.  591— "Error,  defect,  or  irregularity,  affecting  th>,  decision  of  the 
case." 

Pending  an  appeal  before  the  lower  appellate  duct, the  plaintiff-appellant  died, 
and  two  persons  separately  applied  to  be  substituted  as  the  deceased's  represen- 
tative, Tha  Court,  applying  ss.  367  and  582  of  the  Civil  Procedure  Code,  decided 
in  favour  of  one  of  the  applicants,  and  brought  him  upon  the  record.  No  appeal 
was  made  against  this  order  by  the  unsuccessful  applicant.  The  lower  appeallate 
Court  decided  the  appeal  adversely  to  the  successful  applicant.  Subsequently  the 
unsuccessful  applicant  established  by  a  separate  suit  that  she  was  the  deceased's 
legal  representative,  and  that  her  opponent  was  not.  She  attempted  to  appeal 
to  the  High  Court  against  the  lower  appellate  Court's  decree  dismissing  the 
appeal. 

lid  I  that  the  appellant  not  having  been  a  party  to  the  decree  below,  and  the 
order  below  having  decided  that  she  was  not  entitled  to  be  a  party  to  the  proceed- 
ings of  the  lower  appellate  Court,  she  was  not  entitled  to  maintain  the  appeal  to 
the  High  [201]  Court,  and  s.  591  of  the  Civil  Procedure  Code  was  not  applicable 
to  the  case.  Bar  Narain  v.  Kharag  Singh  (1)  distinguished. 

Where  an  order  under  the  group  of  sections  in  the  Civil  Procedure  Code  relating 
to  representatives  has  been  made  excluding  a  person  from  the  record,  that  person 
mus*i  seek  his  remedy  by  an  appeal  against  the  order,  and  is  not  entitled  to 
appeal  against  the  decree  so  long  as  the  order  stands. 

Error,  defect  or  irregularity  within  the  meaning  of  s.  591  of  the  Code,  means 
error,  defect  or  irregularity  in  procedure  or  in  law,  and  not  in  matters  of  fact. 
In  the  present  case  there  was  no  error,  defect  or  irregularity  within  the 
meaning  of  the  section,  and  even  if  there  were,  it  did  not  affect  the  decision  of 
the  case  in  appeal  below. 
[Appl  ,  27  B.  162  (187,  188).] 

THE    facts  of  this  case  are  sufficiently  stated  in  the  judgment  of  the 
Court.  _. 

*  Second  Appeal,  No.  1719  of  1837,  from  %  decree  of  G.J.  Nioholls,  E?q.,  District 
Judge  of  Ghazipur,  dated  the  15th  August  1837,  confirming  a  decree  of  Hunshi  Chedi 
Lai,  Subordinate  Judge  of  Ghazipur,  dated  the  14th  May,  1887. 

(1)  9  A.  447. 
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The  Hon.  T.  Conlan  and  Mr.  G.  T.  Spankie,  for  the  appellant.  jogn 

Mr.  G.  E.  A.  Boss,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.J.,  and  BRODHURST,  J.—  A  preliminary    objection  has  been     AppEL' 
taken  by  Mr.  Ross  to  the  hearing  of   this  appeal.  In  the  Court  balow,  one       LATE 
Chedi  was  apellant.     Cheidi  died  before  the  decree  in    the    Court  below,      CIVIL, 
and  upon  his  death  Musammat  Sankali,  the  aopellant  here,    applied  to  be        -*~ 
brought  on  as  bis  representative.     One  Ram  Kishan  Ram   also  applied  to  i 
be  brought  on  as  his  representative.     The  Judge  below,    applying    ss.  367  * 
and  582  of  the  Code  of  Civil  Procedure  to    the    case,  decided  that  Ram 
Kishan  Ram  was  the  representative  of    Chedi    and    Musammat  Sankali 
was  not,  and  brought  on  to  the  record  Ram  Kishan  Ram  as  representative 
of  Chedi,     From  this  order  Muaammat  Sankali  could  have  appealed,   but 
she  did  not  appeal,     The  Court  below  decided    the    appeal    against    Ram 
Kishan  Ram  as  the  representative  of  Chedi.     Musammat  Sankali  without 
permission  brought  this  appeal  from  the  decree  in   appeal    of    the    lower 
Court.     The  preliminary  objection  is  that  she  has  no  ZOOMS   standi  as  an 
appellant. 

Mr.  Spankie  has  contended  that  under  s.  591  he  is  entitled  to 
question  in  this  appeal  the  order  of  the  Court  below  which  dismissed 
Musammat  Sankali's  application  and  brought  Ram  Kishan  Ram  on  to 
the  record.  He  has  also  contended  that  as  his  client,  the  [202]  appellant, 
has  since  established  by  a  separate  suit  that  she  is  the  representative 
of  Chedi,  and  that  Ram  Kishan  Ram  is  not,  she  was  entitled  to  file 
this  appeal  and  that  permission  might  be  given  now  after  the  appeal 
has  been  filed.  In  the  case  of  Har  Narain  v.  Kharag  Singh  (1),  we 
decided  that  an  objection  to  an  order  of  this  kind  might  be  taken  on  the 
hearing  of  appeal,  but  there  is  a  wide  difference  in  our  opinion  between 
that  case  and  this.  In  that  case  the  appellant  who  challenged  in  his 
appeal  an  order  which  had  been  made  by  the  Court  below  bringing  on  a 
representative  of  a  deceased  party,  was  in  fact  a  party  to  the  decree  below 
and  therefore  formally  entitled  to  appeal,  being  dissatisfied  with  that 
decree  ;  but  in  this  case  Musammat  Sankali  was  not  a  party  to  the  decree 
below,  and  the  order  below  had  decided  that  she  was  not  entitled  to  be  a 
party  to  the  proceedings  below.  The  question  as  to  whether  the 
order  below  was  right  or  wrong  went  to  the  very  root  of  the  question 
as  to  her  right  to  be  a  party  to  the  proceedings  below,  or  to  come 
here  at  all  in  appeal.  We  are  of  opinion  that  where  an  order  under 
the  group  of  sections  relating  to  representatives  has  been  made  excluding 
a  person  from  the  record,  that  person  must  seek  his  or  her  remedy  on 
appeal  against  the  order,  and  is  not  entitled  to  appeal  against  the  decree 
so  long  as  the  order  stands.  There  is  another  reason  why  we  think  that 
s.  591  does  not  authorize  the  raising  of  this  question  here  in  appeal,  and 
that  is,  that  it  does  not  appear  to  us  that  there  was  any  error,  defect  or  ir- 
regularity within  the  meaning  of  s.  591  in  the  order  below.  Error,  defect  or 
irregularity  within  the  meaning  of  that  section  mean,  in  our  opinion,  error, 
defect  or  irregularity  in  procedure  or  in  law,  not  in  matters  of  fact ;  and 
even  if  there  were  any  error,  defect  or  irregularity  in  the  order,  we  do  not 
Bee  how  any  such  error,  defect -or  irregularity  affected  the  decision  of 
the  case  in  appeal  below.  For  these  reasons  we  are  of  opinion  that  this 
appeal  mnsfc  be  dismissed  with  costs,  and  it  is  so  dismissed  accordingly. 

Appeal  dismissed. 
(1)  9  A.  447.  ~~ 
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FEB.  7.  [203]  APPELLATE  CIVIL. 

APPEL-  Before  Mr.  Justice  Straight  and  Mr.  Justice  Brodhurst. 

LATE 
CIVIL.  HlKMATULLA  KHAN   AND  ANOTHER    (Plaintiffs)    V.   IMAM   ALI   AND 

'  OTHERS  (Defendants)*.  [7th  February,  1890.} 

12  A.  203  = 

10  A  W  N  Mortgage,  usufructuary — Act  VI  of  1882  (Transfer  of  Property)  ss.  58  (d),  98— Splitting 
claims — Suit  by  -usufructuary  mortgagee  excluded  from  possession  tor  unpaid  i>iter- 

(1890j  87.  est— Cause  of  action — Subsequent  suit  for  principal  and  residue  of  'interest  barred — 

Civil  Procedure  Code,  s.  43. 

A  deed  of  mortgage  executed  in  1879  for  a  consideration  of  Rs.  800  provided 
that  the  term  of  the  mortgage  should  bo  four  years  certain,  that  certain  inter- 
est should  be  payable,  that  the  mortgagee  should  have  possession,  that  the  profits 
should  be  appropriated  first  in  lieu  of  yearly  interest  and  any  balance  appropri- 
ated m  payment  of  the  principal  debt,  and  that  the  mortgagor-should  be  entitled 
to  redeem  if  the  principal  and  interest  were  paid  at  the  expiration  of  the  four 
years.  The  mortgagee  never  obtained  possession  ;  and  in  1832  he  brought  a  suit 
against  the  mortgagor  to  recover  the  unpaid  interest  then  due,  and  obtained  a 
decree,  which  was  satisfied  by  the  sale  of  property  belonging  to  tha  judgment- 
debtor.  In  1886  he  brought  another  suit  for  recovery  of  the  principal,  together 
with  the  residue  of  interest  up  to  the  date  of  suit. 

Held  that,  inasmuch  as  there  was  no  stipulation  in  terms  that  the  mortgagee 
was  to  remain  in  possession  until  payment  of  tho  mortgage  money,  the  instru- 
ment did  not  strictly  fall  within  s.  58  (d)  of  the  Transfer  of  Property  Act  (IV  of 
1882),  and  that  the  rights  and  liabilities  of  the  parties  must  be  determined  in 
accordance  with  the  principles  enunciated  in  s.  98  of  that  Act. 

Beld,  upon  the  construction  of  the  instrument,  that  it  must  ba  regarded 
as  a  usufructuary  mortgage  not  only  during  the  four  years,  but  after  their 
expiration. 

Htld  that  the  cause  of  action  in  the  suit  of  1862  was  the  mortgagor's  non- 
delivery of  possession  of  the  mortgaged  property,  by  reason  of  whioh  tha  mort- 
gagee had  been  unable  to  realiza  bis  interest  from  the  usufruct;  that  the  cause  of 
action  accrued  to  the  mortgagee  from  the  moment  the  instrument  came  into 
operation  and  possession  was  not  delivered;  that  the  cause  of  action  to  recover 
the  principal  accrued  at  the  same  time  and  was  the  same  oause  of  action;  that 
the  plaintiff  was  therefore  bound  in  the  suit  of  188-2  to  sue  for  the  principal ; 
and  that  the  present  suit  was  consequently  barred  by  s,  43  of  the  Civil  Proce- 
dure Code. 

|R.,  10  0  C.  14  (16) ;  28  P.R.  \1907)  =  93    P.L.R.  (1908)  =  HO   P.W.R.    (1907) ;  D.,  21 
B.  267  (271,  272);  L.B.R.  (1893—1900,  618  (619).] 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of 
Straight,  J. 

[204]  Mr.  Abdul  Majid,  for  the  appellants. 
Pandit  Sundar  Lai,  for  the  respondents. 

JUDGMENT, 

STRAIGHT,  J. — This  is  a  suit  brought  by  the  plaintiffs-appellants 
against  the  defendants-respondents  to  recover  a  sum  of  Rg.  300  principal, 
and  interest  Us.  127,  or  in  all  Us.  427  under  the  following  circumstances  : — 

On  the  8th  April  1879,  one  Musammat  Kulsum,  the  ancestress  of  tha 
defendants,  made  a  mortgage  in  favour  of  the  plaintiffs  for  a  consideration 
of  Rs.  300.  The  terms  of  the  instrument  are  important,  because,  according 
as  we  decide  what  was  the  precise  nature  of  the  contract  between  the  par- 
ties, so  must  the  question  of  law  which  has  been  raised,  as  the  foundation 

*  Second  Appeal,  No.  1402  of  1887,  from  a  decree  of  T.  R.  Wyer,  Eaq.,  District 
Judge  of  8habj*hanpur,  dated  the  19dh  May,  1887.  confirming  a  decree  of  Maulvi 
Muhammad  Bbafi,  Munsif,  Shahj-ihanpur,  dated,  1st  May  1886. 
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for  this   appeal,  be  determined.     According  to  the  instrument  of  the  8th        1890 
April  1879,  Musammat  Kulsum,  after  reciting  the  extent  of  her  zeraindari      FEB.  7. 
interest  in  certain  properties   went  on  to  say  : — "  Now,  of  my  own  free 
will,  I  have  mortgaged  two  and  a  half  biswas  out  of  five  biswas,  and  ten      APPEL- 
biswas  out  of  twenty  biswas   zemindari  aforesaid,  together  with  all  the       LATE 
rights,  dakhli  and  kharji,  water  and  forest  produce,  groves,  tanks,  village      CIVIL 

site  self-cultivated,  cultivatory  holding  of  tenants  and  all  the  items  apper-        ' 

taining  to  the  zemindari  aforesaid  in  lieu  of  Es.  300  half  of  which  are  12  A.  203  = 
Rs.  150,  to  Wilayat-ullah  Khan,  resident  of  Ikhtiyaranagar,  for  a  term  of    10  &  W.N. 
four  years  with  interest  at  the  rate  of  one  per  cent.     Having  received  the    (1890)  87. 
whole  and  entire  morbgage-money  from   the  mortgagee,     I   have  put  the 
mortgagee  in  possession  of  the  mortgaged  property.     It  is  covenanted  that 
the  mortgagee  having  remained  in  possession  will  pay   the  Government 
revenue,  and,  after  defraying  the   village  expenses,  whatever  profit  will 
remain,  he  will  credit  towards  his  yearly  interest  of   Rs.   36.     Whatever 
will  remain  he  will  credit  towards  the  principal.     Should  any  deficiency 
arise  in  the  interest,  I  will  pay  the  same  from  rny  own  pocket,  and  the 
whole  money,  principal  and  interest,  having  been  paid   at  the  time  of  the 
expiry  of  the  term,  the  mortgaged  property  will  ba  redeemed." 

The  first  contention  that  has  been  urged  before  us  on  behalf  of  the 
appellants  is  that  this  is  not  a  usufructuary  mortgage  pure  [205]  and 
simple,  within  the  meaning  of  cl.  (b)  of  s.  58  of  the  Transfer  of  Property 
Act,  but  that  it  is  a  combination  of  a  usufructuary  mortgage  for  a  term 
of  four  years,  and  that  subsequently  to  the  expiration  of  those  four  years  it 
creates  a  simple  hypothecation  or  charge  upon  the  property  theretofore  in 
possession  of  the  usufructuary  mortagee.  I  agree  so  far  with  the  learned 
Counsel  for  the  appellant,  that  the  instrument  cannot  be  regarded  as 
strictly  falling  within  the  definition  of  cl.  (b)  of  s.  58  of  the  Transfer  of 
Property  Act,  because  there  is  no  stipulation  in  terms  that  the  mortgagee 
is  to  remain  in  possession  until  paymsnt  of  the  mortgage  money,  and  I 
think  therefore  that  in  dealing  with  this  document  I  must  apply  the  prin- 
ciples enunciated  in  s.  98  of  the  Transfer  of  Property  Act,  that  is  to  say, 
I  must  determine  the  rights  and  liabilities  of  the  parties  to  this  instru- 
ment as  evidenced  in  the  mortgage-deed. 

Now  having  given  the  terms  of  that  instrument  the  best  consider- 
ation I  can,  I  have  come  to  the  conclusion  that  what  was  intended  between 
the  parties  was,  that  there  should  be  a  usufructuary  mortgage  for  a  term 
of  four  years  certain  ;  that  if  at  the  expiration  of  that  period  the  principal 
sum  and  interest  were  paid  up  by  the  mortgagor  the  mortgage  ^vould  be 
redeemed,   but  that  in  the  event  of  this  not  taking  place  either  by  reason 
of  the  profits  having  been  insufficient   to  pay  the  mortgage-debt  with  its 
interest,  or  the  mortgagor  having  failed  to  do  so,  the  mortgage  relations 
between  the  parties  were  to  continue  upon  the  same  terms  as  theretofore; 
and  that  consequently  this  must  be  regarded  as  a  usufructuary    mortgage 
not  ooly  during  the  four  years  but  after  their  expiration.     Now  having 
placed  that  construction  upon  the  instrument,  it  will  be  convenient  forme 
to  state  a  few  further  facts   which  raise  more  directly  tha  point  that  is 
taken  in  appeal.     I  have  said  the  mortgage  was  dated  the  8th  Apirl  1879, 
and  immediately  upon  the  execution  of  that  instrument,  it  is  clear  that  the 
usufructuary   mortgagees,  that  is,  the  plaintiffs  in  tha  present  suit,  were 
entitled  to  the  possession  of  tha  mortgaged  estate.     But  they  did  not  get 
possession,   nor   to  the  hour  when  this  suit  waa  instituted,    [206]  nor  at 
this  moment  have  thQy  ever  obtained  it.     In  the  month  of  April  1882 
they   instituted  a  suit  against  the  defendants  to  recover  from  them  the 
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1890        unpaid  interest  due  up  to  that  date  upon    the  Ks.  300,  and    in  that   suit 

FEB.  7.     they  succeeded,  and  subsequently  realized  the  decree  by  the  sale  of  certain 

property  belonging  to  their  judgment-debtors.     It    was    contended   below 

APPEL-     that  the  present  suit,  which  is  for   the   recovery    of   the   principal   sum, 

LATE       together  with    the  residue  of   interest  to  date  of  suit,  was  barred  by  the 

CIVIL       provisions  of  s.  43  of  the  Code  of  Civil  Procedure  ;  that  is  to  say,  that  the 

'      cause  of  action  upon  which  the  plaintiffs  now  really  come  into  Courtis  the 

12  A.  203=  same  cause  of  action  upon  which  they  instituted  their  suit  in  1882  for  the 
10  A.W.N.  recovery  of  the  unpaid  interest.  The  learned  Judge  below  has  held  that 
(1890)  87.  this  is  a  good  contention,  and  it  is  his  decision  upon  that  point  which  has 
been  attacked  by  the  learned  Counsel  on  behalf  of  the  appellant.  The  case 
has  been  exceedingly  well  argued  on  both  sides  on  two  occasions,  and  I 
have  done  the  best  I  can  to  look  at  it  in  ail  its  aspects  and  to  came  to 
what  appears  to  me  to  be  that  conclusion  which  is  most  warranted  by 
the  provisions  of  the  law.  I  cannot  help  saying  in  passing  that  I  feel 
that  the  conclusion  at  which  I  have  arrived  will  have  the  unfortunate 
result  of  enabling  these  defendants  to  escape  from  the  payment  of  a 
debt  which  in  all  honour  and  conscience  they  undoubtedly  owe  to  the 
plaintiff.  But  there  is  no  rule  of  procedure  which  is  founded  in  bettter 
reason  and  good  sense  than  that  which  prohibits  persons  who  bring 
suits,  from  what  is  called  splitting  their  demands.  In  my  opinion  the 
cause  of  action  which  took  the  plaintiffs  into  Court  with  their  suit  in 
1882,  was  the  non-delivery  of  possession  of  the  mortgaged  property, 
by  reason  of  which  they  had  been  unable  to  pay  themselves  their  interest 
from  the  usufruct,  which  they  would  otherwise  have  been  able  to 
do.  That  cause  of  action  accrued  to  them  from  the  very  moment 
the  instrument  of  mortgage  came  into  operation  and  possession  was 
not  given  to  them ;  and  that  was  the  8th  April  1879.  Now,  I  have- 
before  me  a  ruling  of  the  learned  Chief  Justice  and  my  brother  Tyrrell 
in  Balgobind  Das  v.  Barkat  Ali  (1)  which  goes  into  this  question  and 
[207]  decides  that  for  the  purposes  of  limitation,  there  is  no  continuing 
breach  where  the  mortgagor  fails  to  give  possession  of  the  mortgaged 
property  to  his  mortgagee  under  a  usufructuary  mortgage  ;  but  that  there 
is  from  the  very  first  moment  of  such  non-delivery  a  breach,  and  from  the 
date  of  which  time  runs.  Agreeing  as  I  do  iu  this  view,  it  seams  to  me 
that  the  reasoning  in  that  case  with  reference  to  fche  question  of  limitation 
may  by  analogy  be  adopted  in  reference  to  the  question  which  now  arises 
under  s.  43  of  the  Code  of  Civil  Procedure.  In  my  opinion  the  plaintiff's 
cause  of  action  to  recover  their  principal  sum  of  Rs.  300  accrued  to  them 
upon  the  date  when  possession  of  the  mortgaged  property  was  first  refused 
to  them,  and  this  was  the  same  cause  of  action  which  entitled  them  to 
claim  interest  in  the  month  of  April  1882,  and  that  when  they  brought 
their  suit  to  recover  the  unpaid  interest,  which  unpaid  interest  could  be 
only  due  to  them  upon  the  view  that  the  contract  to  give  possession  had 
been  broken,  they  were  bound  to  sue  for  the  principal  amount  and  were 
not  entitled  to  wait  until  the  four  years  bad  expried. 

That  being  the  view  I  have  of  the  case,  lam  of  opinion  that  the 
learned  Judge  was  right  in  the  view  he  took,  and  I  dismiss  the  appeal  with 
costs. 

BRODHUKST,  J, — I  concur. 

Appeal  dismissed. 


(1)  8  A.  W.  N.  (1888)  15. 
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12  A.  207  =  10  A.W.N.  (1890)  76.  1890 

"ClC1T>         I  O 

APPELLATE  CIVIL.  _L_  ! 

Before  Sir  John  Edge,  Kt.,  Chisf  Justice,  and  Mr.  Justice  Brodhurst.         APPBL- 

LATE 

JEMA  AND  OTHERS  (Plaintiffs)  v.  AHMAD  ALI  KHAN  (Defendant) .*  _^_-' 

[12th  February,  1890.]  12  A.  207- 

Limitation— Exclusion  of  time— Act  XV of  1877  (Limitation  Act),  s.  U— "Other  cause  of  *®  *•*'*'. 
a  Wte  nature."  <1890'  7B> 

The  words  "other  cause  of  a  like  nature"  in  s.  14  of  the  Limitation  Aot  (XV  of 
1877)  mean  some  cause  analogous  to  defect  of  jurisdiction. 

Where  a  suit  was  dismissed  on  the  ground  that  the  debt  sued  for  was  due  not 
to  the  plaintiff  alone,  but  to  the  plaintiS  and  his  partner,  the  latter  not  having 
been  joined  in  the  suit  ;  and  where  the  plaintiff  subsequently  brought  n  fresh  suit 
for  the  same  debt,  making  his  co-partner  a  party. 

[208]  Held  that  the  case  was  not  within  s.  14  of  the  Limitation  Aot,  and  that 
the  time  during  which  the  plaintiff  had  besn  prosecuting  the  former  suit  could 
not  be  excluded  in  computing  the  period  of  limitation  prescribed  for  the  second 
suit.  Ram  Subhag  Das  v.  Gobind  Prasad  (1)  and  Chunder  Madhub  Chucker- 
butty  v.  Ram  Coomar  Chowdry  (2)  referred  to.  Deo  Prasad  Singh  v.  Pertab 
Kairea  (3)  not  followed. 
[R.,  23  C.  821  (326)  ;  14  Ind.  Gas.  437  =  6  L.B.E.  43  D.,  22  A.  248  (259)  (P.B.)] 

THE  facts  of  this  case  ara  sufficiently  stated  in  the  judgment  of   the 
Court. 

Babu  Srish  Chandra  Banerji,  for  the  appellants. 
Munshi  Bam  Prasad,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.J.,  and  BRODHURST,  J. — The  appellant  hera  brought  a  suit 
against  certain  defendants  for  a  debt  which  was  due  to  the  firm  of  which 
the  appellant  was  one  partner,  the  other  partner  in  that  firm  not  having 
been  joined  in  the  suit.  That  suit  was  dismissed  in  this  Court  on  the 
ground  that  the  liability  of  the  defendant  was  a  liability  to  the  plaintiff 
and  his  partner  and  not  a  liability  of  the  defendant  to  the  plaintiff  alone  ; 
in  other  words,  that  the  plaintiff  could  not  maintain  that  suit  for  a  debt 
due  to  the  partnership  without  bringing  his  co-partner  on  the  record.  It 
was  not  merely  a  case  of  procedure.  It  was  a  case  of  a  plaintiff  coming 
into  Court  and  failing  to  prove  a  cause  of  action  in  himself  against  the 
defendant,  and  thus  failing  to  establish  the  defendant's  liability  to  him, 
the  plaintiff,  in  the  suit.  After  that  suit  was  dismissed,  he  brought  the 
present  suit  for  the  same  debt,  having  taken  the  precaution  to  make  his 
co-partner  a  party  to  the  suit.  The  second  suit  was  brought  after  the 
period  of  limitation  applicable  to  the  debt,  and  on  that  ground  the  first 
Court  dismissed  the  suit,  and  on  appeal  the  lower  appellate  Court 
confirmed  the  decree  of  the  first  Court.  It  is  contended  here  that  this 
is  a  case  within  s.  14  of  the  Indian  Limitation  Act  (XV  of  1877)  and 
that  the  plaintiff's  first  suit  was  prosecuted  in  good  faith  in  a  Court 
which  "from  other  cause  of  a  like  nature"  within  the  meaning  of  s.  14  was 
unable  to  entertain  it.  In  our  opinion  the  decision  of  this  Court  in  Bam 
Subhag  Das  v.  Gobind  Prasad  (1)  and  that  of  Sir  Barnes  Peacock,  G.J., 

*  Second  Appeal  No.  482  of  1888,  from  a  decree  of  T.  Benson,  Esq.,  District 
Judge  of  Baharanpur,  dated  the  15th  December  18S7,  reversing  a  decree  of  Babu  Ganga 
Baran,  Munsif  of  Saharanpur,  dated  the  18th  July  1887. 

(1)  2  A.  622,  (2)  6  W.R   184.  (3)  10  C,  86, 
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[209]  and  Mr.  Justice  Trevor  in  Chunder  Madhub  Chukerbutti  v.  Ram 
Coomar  Chowdry  (1)  are  in  point,  although  the  latter  decision  was  given 
on  the  former  Act.  We  do  not  follow  the  decision  of  the  Calcutta  Court 
in  Deo  Prosad  Singh  v.  Partab  Kairee  (2).  In  our  opinion  "other  cause 
of  a  like  nature"  must  mean  some  cause  analogous  to  defect  of  jurisdic- 
tion. We  see  no  analogy  between  a  case  where  a  suit  was  dismissed  for 
defect  of  jurisdiction  and  a  case  like  the  first  suit  of  this  plaintiff,  which 
was  dismissed  because  he  bad  not  shown  a  liability  in  the  defendants  to 
him  alone.  In  the  plaintiffs'  first  suit  there  was  nothing  like  a  defect  of 
jurisdiction.  In  every  respect  the  Court  had  ample  jurisdiction  to  hear 
and  determine  the  suit.  The  reason  why  that  suit  failed  was,  as  we  have 
said,  because  the  contract  was  to  pay  the  partners,  and  not  to  pay  one  of 
them  alone.  We  dismiss  the  appeal,  and  confirm  the  decree  below  with 
costs.  Appeal  dismissed. 


12  A.  209  =  10  A.W.N.  (1890)  83. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Straight  and  Mr,  Justice  Brodhurst. 


KAM  DAYAL  AND  OTHERS  (Defendants)  v.  DDRGA  SINGH  AND  OTHRRS 
(Plaintiffs)*     [24th  February,    1890.] 

Hir.du  Law— Joint   Hindu  family— Money-decree  against  father  alont  for  his  personal 
debt— Attachment  of  join',  family  ^rsperty  — Suit  by  sons  to  set  aside  attachment. 

Where  in  execution  of  a  simple  money-decree  obtained  against  the  father  only 
in  a  joint  Hindu  family  in,  respect  of  a  bond-debt  incurred  by  him  personally, 
the  decree-holders  attached  the  whole  of  the  joint  family  property,  and  before 
sale  in  execution  took  place,  the  sons  of  the  judgment-debtor  objected  to  the 
attachment  under  s.  278  of  the  Civil  Procedure  Code,  and,  the  objection  having 
been  disallowed,  sued  for  a  declaration  that  they  were  entitled  to  a  share  in  the 
property  and  for  its  release  from  attachment,— held  thatthe  plaintiffs  were 
entitled  to  impeach  the  attachment  upon  the  ground  that  it  affected  interests 
which  the  decree  could  not  touch  and  which  therefore  could  not  be  attached 
under  it  and  that  they  were  in  a  position  to  ask  to  have  those  interests  exempted 
from  the  threatened  sale  in  execution. 

[Overruled— 27  A.  16  (P.B.)  =  1  A.L.J.  310  =  A.W.N,  (1904)  151 ;  Not  F.— 1  O  C  112 
(113,  115)  ;  4  0.0.  175   (179;  ;  R,— I  O.C.  169  U70;  ;  16  C.P.L.K.  19.] 

[210]  THE  following  genealogical  table  shows  tho  relative   positions 
of  the  plaintiffs  in  this  case  :  — 

Firthi  Singh. 


1 

Moti  Bam. 

1 
Har  Bakbsb. 

Hansraj 

Singh. 

i  Singh 
ntiff.) 

1 
Dungar  Singh 
(plaintiff). 

Bhfira'u  Singh 
(dead.) 
1 

Taj  Singh 
(dead.) 
1 

Gharai 
(plai 

Mahtab  Singh 
(plaintiff). 

1 

Jhamman  Singh 
(plaintiff). 

1                                   1 

Pokhpal  Singh    Hargian  Singh 
(plaintiff.)             (plaintiff). 

•  First  Appeal  No.   72  of   1887  from  a  decree  of  Babu  Abinash  Chandar 
Subordinate  Judge  of  Aligarh,   dated  the  21st  March  1887. 
U)     6  W,K.  184.  (2)  100.86 
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The  suit  was  instituted  in  the  Court  of  the  Subordinate  Judge  of  AH- 
garh  on  the  12th  March  1886.  The  plaintiffs,  as  will  be  seen  from  the  above 
table,  were  the  two  surviving  sons  and  the  four  grandsons  of  Hansraj,  and 
the  first  defendant  was  Hansraj  Singh,  who  died  since  the  litigation 
commenced  and  the  second  and  third  defendants,  Earn  Dayal  and  Behari 
Lai,  by  a  guardian  ad  litem,  the  minor  sons  of  one  Todar  Mai,  deceased,  the 
obligee  of  a  single  bond  of  the  20bh  August,  1873,  for  Rs.  10,000,  of  which 
Hansraj  Singh  was  the  obligor.  This  bond  was  put  in  suit  by  these 
minors  through  a  guardian,  and  on  the  1st  October  1880,  they  obtained 
a  simple  money-decree  against  Hansraj  Singh.  In  execution  thereof  they 
attached — 

(1)  3  biswas  6  biswansis  13i  kachwansis  of  mauza  Gharbara. 

(2)  i  of  5  biswas  of  mauza  Mour. 

(3)  10  biswas  of  mauza  Khanadiya. 

To  this  attachment  the  present  plaintiffs  preferred  objections  under 
s.  278  of  the  Civil  Procedure  Code,  but  they  were  disallowed.  Hence  the 
present  suit  for  a  declaration  that  out  of  the  properties  attached  they  were 
entitled  to  a  four-fifths  share  and  to  its  release  from  attachment  and  sale, 
and  they  further  prayed  that  such  four-fifths  share  might  be  partitioned, 
and  that  they  might  he  given  possession  of  the  same. 

[211]  They  based  this  claim  upon  the  allegations  that  the  properly 
was  ancestral  and  joint,  that  Hansraj  Singh  and  his  sons  and  grandsons 
acquired  a  right  in  such  ancestral  aad  joint  property  from  the  dates  of  their 
respective  births,  and  "  that  under  the  Hindu  Law,  one-fifth  of  the  whole 
property  belongs  to  Hansraj  Singh,  and  the  rest  four-fifths  to  the  plaintiffs, 
whereof  the  plaintiffs  are  in  possession." 

The  third  paragraph  of  the  plaint  stated  "  that  under  the  Hindu  law, 
the  plaintiffs  are  entitled  to  compel  Hansraj  Singh  to  partition  their  shares 
of  which  they  can  take  separate  possession,  but  the  defendants,  second 
party,  have  attached  in  execution  of  their  decree  for  a  simple  debt,  trans- 
ferred by  this  Court  to  the  Revenue  Court  of  the  district  for  sale  of  the 
property,  the  whole  property,  as  the  property  of  Hansraj  Singh,  judgment- 
debtor,  and  have  advertised  it  for  sale ;  that  the  joint  ancestral  property 
is  not  at  all  liable  for  the  satisfaction  of  a  simple  debts  like  this;  and  that 
especially  the  shares  of  the  plaintiffs  cannot  by  any  means  be  attached 
and  sold  in  execution  of  a  decree  for  a  simple  debt.  Moreover,  the  decree 
was  contracted  without  any  necessity  whatever,  for  unlawful  and  immoral 
purposes.  But  even  if  it  be  assumed  that  the  debt  was  not  incurred  with- 
out necessity,  still  Hansraj  Singh,  judgment-debtor,  alone  is  personally 
responsible  for  its  payment."  The  suit  of  the  plaintiffs  was  thus  directed 
against  the  attachment  that  had  been  maintained  on  the  whole  property 
by  the  establishment  of  their  right  to  four-fifths  of  such  property,  as 
provided  in  s.  283  of  the  Civil  Procedure  Code,  and  it  rested  on  two 
grounds  :  first,  that  the  decree  against  Hansraj  Singh  was  personal  to  him 
and  affected  him  alone ;  secondly,  that  the  debt  to  which  it  related  waa 
contracted  without  necessity  and  for  unlawful  and  immoral  purposes. 

The  Court  of  first  instance  (Subordinate  Judge  of  Aligarhi  decreed  the 
suit.  The  defendants  appealed  to  the  High  Court. 

Mr.  G.  E.  A.  Ross  and  the  Hon.  Pandit  Ajudhia  Nath,  for  the  appel- 
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lants. 


Mr.  Abdul  Hajid  and  Pandit  Bfohambhar  Naih,  for  the  respondents, 
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1890  JUDGMENT. 

FBB.J4,  £212]  STRAIGHT,  J.—  In  the  case  of  Beni  Madho  v.  Basdeo  Patak  (1) 

APPEL-     I  wen*  at  leBgth  into  the   more  recent   decision  of  their   Lordships  of  the 


T  ATH       Privy  Council  bearing  on  the  points  which  arise  in  the  present  appeal,  and 
'          stated  what  appeared  to  me  to  be   the  outcome   of  these   decisions.     The 


case  °f  Meenakshi  Naidu  v.  Immudi  Kanaka  Bamaya  Kouden  (2)  is  most 
12  A.  209*1  apposite  to  the  suit  out  of  which  this  appeal  has  arisen,  the  only  difference 
10  A  W.N    bsing  that  in  that  case,  despite   the  objections  of  the   son   to  the  afctach- 
(1890)  83.    ment»  the  sale   went  on,  and  the   decree-holder    purchased  the    property, 
while   here   there   is  an  attachment  of  the  whole  property,  but  as  yet  tio 
sale  has  taken  place. 

Upon  the  authority  of  that  ruling  it  seems  to  me  that  if  in  the  present 
case  the  sale  had  taken  place,  and  the  decree-holder  had  purchased  the 
whole  property,  and  had  obtained  a  sale-certificate  for  the  whole,  it  musfe 
have  been  held  that  the  whole  had  passed  to  the  purchaser.unless  the 
plaintiff  could  have  shown  that  nothing  but  the  interest  of  Hansraj  Singh 
was  sold,  or  that,  if  the  whole  purported  to  have  passed,  their  interests 
were  exempted  by  reason  of  the  debt  on  which  the  decree  was  founded 
being  one  which  they  were  not  bound  to  pay,  because  it  had  been 
contracted  for  immoral  or  illegal  purposes. 

The  first  question  for  consideration  then  is  whether  the  bond  of  the 
20th  August  1873,  and  the  decree  founded  upon  it,  justified  an  attachment 
of  anything  more  than  the  interests  of  the  judgment-debtor,  Hansraj  Singh. 
I  have  read  both  documents,  and  I  have  no  doubt  that  the  decree 
was  a  simple  money-decree  purely  personal  to  Hansraj  Singh,  and 
for  a  debt  incurred  by  him  personally.  Under  such  circumstances,  I  think 
the  plaintiffs  were  entitled  to  come  into  Court  to  impeach  the  attachment 
upon  the  ground  that  it  affected  interests  which  the  decree  could  not 
touch,  and  which  therefore  could  not  be  attached  under  it,  and  that  they 
were  in  a  position  to  ask  to  have  their  interests  exempted  from  the 
threatened  sale  in  execution.  Having  establised  this  much,  I  agree  with 
the  learned  Subordinate  Judge  that  the  question  of  the  immorality  of  the 
debt  did  not  arise,  and  in  adopting  this  view,  while  adhering  to  what  I 
[213]  said  in  Beni  Madho  v.  Basdeo  Patak  (1),  I  am  glad  to  think  that  it 
is  also  in  accordance  with  the  opinion  expressed  by  the  learned  Chief 
Justice  in  Balbir  Singh  v.  Ajudhia  Prasad  (3).  I  may  add  that  the 
plaintiffs  and  their  advisers  have  no  one  but  themselves  to  blame.  It 
must  have  been  perfectly  well  known  to  them  when  they  brought  their 
suit  in  1880  against  Hansraj  Singh,  that  he  was  a  member  of  a  joint 
Hindu  family  along  with  his  sons  and  grandsons,  and  as  they  were  suing 
him  for  a  simple  bond-debt,  if  they  wanted  to  bind  his  co-parceners,  they 
should  have  arrayed  them  as  defendants,  and  obtained  a  decree  against 
them. 

I  dismiss  this  appeal  with  costs. 

BRODHURST,  J,  —  I  concur. 

Appeal  dismissed. 


(1)  12  A.  99.  (2)  16  LA.  1.  (3)  9  A.  142. 
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12  A.  213-10  A.W.N.  (1890)  80. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Straight  and  Mr,  Justice  Mahmood. 


SARAT  CHANDRA  CHAKARBATI  (Petitioner)  v.  FORMAN  AND  ANOTHER 
(Opposite  Party)*     [23rd  July,  1889.] 

Minor — Custody~Guardianship — Act  IX  of  1861,  ss.  1,  3,  4.— Jurisdiction — Civil  Proce- 
dure Code,  s.  17— Act  IX  of  187 5  (Majority  Act),  s.  3— Discretion  of  Court  under 
Act  IX  of  1861,  s,  3, 

An  application  was  made  to  the  District  Judge  of  Allahabad,  under  s,  1  of  Act 
IX  of  1861,  by  a  relative  of  a  minor,  alleging  that  the  minor  had,  by  tbe  acts  and 
with  the  connivance  and  assistance  of  the  defendants,  at  Allahabad,  been  removed 
from  the  plaintiff's  custody  and  guardianship  at  Allahabad,  and  praying  for  tbe 
minor's  restoration  thereto.  At  the  time  when  the  application  was  made,  the 
minor  was  at  Lahore. 

Held  that,  under  ss.  1  and  4  of  Act  IX  of  1861,  read  with  s.  17  of  the  Civil  Pro- 
cedure Code,  the  application  was  cognizable  by  the  District  Judge  of  Allahabad 
where  the  cause  of  action  arose,  and  that,  even  apart  from  s.  17  of  the  Code,  the 
minor  having  been  in  the  custody  and  guardianship  of  a  person  within  the  juris- 
diction of  the  Judge  of  Allahabad,  that  officer  had  full  jurisdiction  to  deal  with 
the  application. 

Under  s.  3  of  Act  IX  of  1S75  (the  Indian  Mojority  Act)  a  person  under  the  age 
of  eighteen  is  a  minor  within  the  meaning  of  Act  IX  of  1861. 

No  such  restriction  as  is  imposed  by  s.  27  of  Act  XL  of  1858,  prohibiting  the 
appointment  of  a  guardian  of  any  minor  whose  father  is  living  and  is  not  a  minor, 
[214]  applies  to  persons  applying  under  s.  1  of  Act  IX  of  1861.  Where  the 
father  of  a  minor  was  old  and  unable  to  work  from  age  and  weakness,  and  tbe 
minor's  elder  brother  had  been  maintaining  and  educating  the  minor  at  his  own 
expense, — held  that,  under  the  circumstances,  the  brother  was  competent  to  apply 
under  s.  1  of  Act  IX  of  1861,  and  to  ask  for  a  certificate  of  guardianship, 

Tbe  words  in  s.  3  of  Act  IX  of  1861,  "and  thereupon  proceed  to  make  such 
order  as  it  shall  think  fit  in  respect  to  the  custody  or  guardianship  of  such 
minor"  confer  on  the  Court  an  absolute  discretion  to  make  an  order  as  to  custody 
or  guardianship,  or  to  retain  from  making  such  an  order  where  the  circumstances 
do  not  call  for  such  an  order  being  made. 

Where  a  minor  Hindu  over  the  age  of  sixteen,  who  had  embraced  Christianity 
and  left  the  house  of  bis  elder  brother  by  whom  he  had  been  maintained  and 
brought  up  appeared  to  be  well  able  to  take  care  of  and  provide  for  himself,  and 
preferred  to  be  left  as  he  w?,s,  and  had  sufficient  mental  capacity  to  judge  what 
was  best  for  himself,  the  Court  refused  to  make  auy  order  upon  an  application 
by  the  brother  for  his  custody  and  guardianship. 

[R.,  16  B.  307  (319)  ;  D..  14  A,  35  (38).] 

THE  facts  of  this  case  are  sufficiently  stated  in  tbe  Judgment  of 
Straight,  J. 

Babu  Dwarka  Nath  Banerji  and  Babu  Jogindro  Nath  Chaudhri  for 
the  appellant. 

Mr.  J.  E.  Howard,  Mr.  C.  Boss  Alston  and  Mr.  J.  Simeon,  for  the 
respondents. 

JUDGMENT. 

STRAIGHT,  J. — This  an  appeal  from  an  order  of  the  officiating 
District  Judge  of  Allahabad  dated  21at  February  1888,  dismissing  an 
application  of  the  appellant,  one  Sarat  Chandra  Ohakarbati,  preferred  under 
Act  IX  of  1861,  for  the  custody  of  his  minor  brother  Satya  Saran 
Chakarbati.  The  connection  of  the  respondents  with  the  matter  is  stated 

••  First  Appeal  No.  77  of  1888  from  an  order  of  W.G.  Jackson,  Esq.,  District  Judge 
of  Allahabad,  dated  the  21st  February  1888. 
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thus  in  the  petition  of  the  appellant : — "  That  the  respondents  being 
connected  with  the  Jumna  Mission  School  and  having  got  their  influence 
over  the  said  minor,  on  the  25th  December  1887,  without  the  knowledge 
or  consent  of  the  petitioner  or  obher  relatives  of  the  said  Satya  Saran, 
baptised  the  said  Satya  Saran  in  the  Jumna  Mission  Church,  and  the  said 
petitioner  became  cognizant  of  this  fact  on  the  26fch  December  1887. 
That  on  the  29bh  December  1887,  the  said  Satya  Saran,  having  intimated 
by  letter  to  the  said  defendants  his  intention  to  renounce  the  Christian 
religion,  the  said  defendants  came  to  the  [215]  petitioner's  home  and 
demanded  from  the  petitioner  the  surrender  of  the  said  Satya  Saran, 
which  the  petitoner  refused  to  do.  That  ou  the  30th  December  1887  the 
defendants  without  the  knowledge  or  consent  of  the  petitioner  improperly 
removed  the  said  Satya  Saran  from  the  guardianship  of  the  petitioner, 
and  are  now  keeping  him  in  their  custody  without  any  legal  authority  or 
permission  from  the  petitioner  to  do  ao." 

The  respondents  in  reply  fco  these  allegations  denied  the  charges 
contained  therein  and  that  the  minor  Satya  Saran  was  in  their  custody 
or  possession,  and  further  asserted  that  the  minor  had  left  his  home 
because  his  ill-treatment  there  drove  him  from  it. 

The  learned  Judge  disposed  of  the  application  upon  the  following 
ground  : — "  The  application  is  for  the  custody  of  the  minor,  and  in  order 
to  succeed,  assuming  applicant  to  be  otherwise  entitled  to  the  relief  he 
seeks,  it  was  necessary  for  him  to  show  that  the  boy  was  in  the  custody  of 
the  respondents  and  within  the  jurisdiction  of  the  Court.  This  is  clearly 
not  the  case.  He  is  now  at  Lahore  beyond  the  jurisdiction  both  of  this 
Court  and  of  the  High  Court  to  which  it  is  subordinate,  and  it  does  not 
appear  in  whose  custody  he  is,  or  in  fact  whether  thera  is  any  custody  at 
all  in  the  matter.  The  assistance,  pecuniary  and  otherwise,  given  by 
the  present  respondents  does  not  give  the  Court  jurisdiction.  The  applica- 
tion is  dismissed,  but  seeing  that  petitioner  had  sufficient  grounds  for 
believing  that  the  minor  was  under  bhe  respondents'  control,  respondents 
will  pay  their  own  costs." 

The  appeal  first  came  before  my  brother  Mahmood  and  myself  for 
hearing  upon  Friday  the  22nd  March  last,  and  upon  that  date  we  had  an 
nble  and  elaborate  argument  addressed  to  us  for  the  appellant  by 
Mr.  Banerjee,  his  learned  Counsel,  who  was  followed  by  Mr.  Alston  on  behalf 
of  the  respondents.  At  the  close  of  the  day's  proceedings  we  intimated  to 
Mr.  Alston  that  his  clients  would,  looking  to  all  the  facts  disclosed  before 
us,  act  wisely  and  in  their  own  best  interests  if  they  took  steps  to  produce 
the  minor  before  us  on  Friday  the  5th  April,  to  which  date  we  adjourned 
the  further  hearing.  Upon  that  day  the  minor  was  not  in  attendance,  but, 
an  [216]  affidavit  was  filed  by  one  of  the  respondents,  Mr.  Forman,  to  the 
effect  that  Satya  Saran  was  at  Saharanpur,  within  our  jurisdiction,  but, 
that  he  refused  to  come  to  this  Court.  We  therefore  caused  a  summons  to 
issue  to  Satya  Saran,  and  in  obedience  thereto  he,  on  Thursday  April  18th, 
appeared  before  us  and  we  had  an  opportunity  of  seeing  him,  and  examin- 
ing him  on  oath  as  well  as  his  brother,  the  petitioner-appellant.  I  may 
add  that  upon  the  same  date  an  affidavit  of  Satya  Saran  was  filed,  which 
in  substance  came  to  this,  that  be  objected  to  return  to  his  brother's  house 
and  custody  for  fear  of  ill-treatment.  At  the  close  of  that  day's  proceedings 
we  took  time  to  consider  our  judgment,  making  no  order  as  to  temporary 
custody  or  guardianship  of  the  minor  on  his  undertaking  to  appear  before 
us  when  called  upon  to  do  so.  I  now  proceed  to  dispose  of  the  appeal. 

The  four  questions  that    arise  are,    first,   was  the  Judge  right  in 
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dismissing  the  appellant's  petition  for  want  of  jurisdiction  ?    second,  if       1889 
the  Judge  had  jurisdiction,  was  Satya  Saran  a  minor  within  the  meaning     JULY  23. 
of  Act  IX  of  1861  ?  third,  if  the  Judge  had  jurisdiction,  was  the  appellant 
a  person  who  could  properly  apply  for  the  custody  and  guardianship  of     APPBL- 
the  minor  ?  fourth,  what  is  the  nature  of  the  powers  conferred  by  s.  3  of       LATE 
Act  IX  of  1861,  and  what  is  the  proper  order  to  be  made  in  the  case  ?  GlVIL 

As  to  the  first  question,  namely,  thkt  of  jurisdiction,  I  am  very  clearly        ' 

of  opinion  that  the  learned   Judge  below  was  wrong.  By  s.  1  of   Act  IX  12  A.  213- 
of  1861  it  is  provided    that    an    application    made    thereunder  is  to  be   10  A.W.N. 
addressed    "   to  the   principal  civil  Court  of  original  jurisdiction  in  the    (1890)  80. 
district,  by  which  such  application,   if  preferred  in  the  form  of  a  regular 
suit,  would  be  cognizable,"    and    by  s.  4  it  is    declared  that  "  in  cases 
instituted  under  this  Act  the  Court  shall  be    guided    by  the  procedure 
prescribed  in  the  Civil  Procedure  Code  in  so  far  as  the  same  shall  be 
applicable  and  material." 

The  rules  therefore  of  Act  XIV  of  1882  regulating  the  "  place  of  suing" 
must  ba  looked  to  for  guidance.  From  the  terms  of  the  petition  filed  by 
the  appellant  ifc  is  clear  that  the  grounds  upon  which  he  claimed  the 
intervention  of  the  Court  were,  that  his  [217]  brother  Satya  Saran 
had  by  the  acts  or  with  the  connivance  and  assistance,  pecuniary  and 
otherwise,  of  the  respondents  been  removed  from  his  custody  and  guar- 
dianship in  Allahabad,  in  other  words,  that  the  respondents  by  what  they 
had  done  in  Allahabad  had  either  removed  Saiya  Saran  or  caused  him  to  be 
removed  and  had  thereby  infringed  the  right  of  the  appellant  to  his  minor 
brother's  custody  and  guardianship.  The  infringement  of  such  right 
would,  in  my  opinion,  be  equivalent  to  the  giving  a  causa  of  action  for  a 
suit,  and  in  that  view  of  the  matter  s.  17  of  Act  XIV  of  1882  (Civil  Pro- 
oe'lure  Code)  would  be  the  guide,  and  the  proceadingg  under  Act  IX  of 
1861  would  be  entertainable  in  the  Court  of  the  Judge  of 'Allahabad  within 
the  local  limits  of  which  the  acts  of  the  respondents  whereof  the  appel- 
lant complained  were  charged  to  have  been  done.  I  do  not  think  that 
the  fact  that  at  the  time  of  the  trial  in  the  Judge's  Court  the  minor  was 
out  of  the  jurisdiction  i?  of  any  material  importance,  if  upon  the  facts 
stated  in  the  petition  it  appeared  that  the  defendants  were  responsible  for 
his  removal.  As  I  pointed  out  at  the  hearing,  to  place  so  narrow  a  cons- 
truction upon  the  statute  would  render  it  practically  inoperative,  and  enable 
persons  bent  upon  defeating  it  by  successive  removals  of  the  person  of  a 
minor  from  one  place  to  another  to  deprive  any  Court  of  jurisdiction. 
Apart  from  the  terms  of  s.  17  of  the  Civil  Procedure  Code,  if  the  exigen- 
cies of  the  case  required  it,  I  should  have  no  hesitation  in  holding  that 
the  minor  having  been  in  the  custody  and  guardianship  of  a  person  within 
the  jurisdiction  of  the  Judge  of  Allahabad,  that  office  under  Act  IX  of 
1861  had  full  power  to  entertain  and  deal  with  the  application  of  the 
appellant.  The  Judge  was,  therefore,  in  my  opinion  wrong,  and  if  there 
are  materials  on  the  record  sufficient  to  enable  us  to  do  so,  we  must, 
reversing  his  order,  proceed  to  deal  with  the  matter  on  the  merits. 

The  second  question  is,  is  Satya  Saran  a  minor  within  the  meaning 
of  Acb  IX  of  1861  ?  It  is  not  denied  that  at  the  present  moment  he  is 
under  the  age  of  18  years,  the  assertion  for  the  appellant  being  that  he 
is  not  yet  16  years  of  ago,  while  he  himself  all°ges  that  he  is  above  that 
age,  and  I  have  little  rioubt  that  at  the  time  [218]  the  application  was 
made  in  the  Judge's  Court  up  to  end  of  1887  and  early  in  1888  he  was 
nnder  16.  But  having  seen  him  and  heard  his  statement  upon  oath, 
I  am  disposed  to  think  that  he  is  now  quite  16  and  I  should  say 
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1889       probably  17.     He  is  a  strong  well  developed. youth,  and  from  the  fact  that 
JULY  23.    as  far   back   as  March  1887,   he   passed  the  University  Entrance  Exa- 

mination  and  speaks  English  well,  it  is  obvious  that  his  intellectual  capa- 

APPEIi-  city  is  considerable.  By  s.  26  of  Act  XL  of  1858,  it  is  declared  that  "  for 
LATE  the  purposes  of  this  Act,  every  person  shall  be  held  to  be  a  minor,  who  has 
CIVIL  nofe  a^a^ne(^  *^e  &2Q  °f  eighteen  years."  That  statute  made  provision 

'      for  the  care  of  the  persons  and  property  of  minors  having  property,  and 

121.  213»  they  were  made  subject  to  the  jurisdiction  of  the  Civil  Court.  But  Act 
10  A.W.N,  IX  of  1861,  "  to  amend  the  law  relating  to  minors,"  in  no  way  abrogated 
(1890)  80,  Act  XL  of  1858,  but  was  a  sort  of  supplement  to  it,  and  has  to  be  read 
along  with  it.  That  last  mentioned  Act  contains  no  section  qualifying  or 
altering  s.  26  of  the  former  statute.  But  it  appears  to  me  that  the  law  to 
which  we  must  now  look  is  that  to  be  found  in  Act  IX  of  1875,  by  which 
with  certain  exceptions  the  age  of  the  majority  is  declared  to  be  18  years.  I 
think  therefore  that  Satya  Saran  Chakarhati  was  and  is  a  minor  within 
the  meaning  of  Act  IX  of  1861.  The  third  question  is,  is  the  appellant  a 
person  who  could  properly  apply  for  the  custody  and  guardianship  of  the 
minor  ?  For  the  respondents  our  attention  was  called  to  s.  27  of  Act  XL  of 
1858,  which  says  "  nothing  in  this  Act  shall  authorize  the  appointment  of 
a  guardian  of  the  person  of  any  minor  whose  father  is  living  and  is  not  a 
minor;"  and  it  was  argued  that  as  Jaudub  Chandra  Chakarbati,  the  father 
of  the  appellant  and  of  Satya  Saran,  the  minor,  is  alive,  this  was  a  direct 
prohibition  to  the  prayer  of  the  appellant's  petition  being  granted. 

However  that  maybe  in  reference  to  Act  XL  of  1858  if  it  stood  alone,  no 
such  restriction  is  to  be  found  in  Act  IX  of  1861,  and  "any  relative  or  friend 
of  a  minor,  who  may  desire  to  prefer  any  claim  in  respect  of  the  custody 
or  guardianship  of  a  minor  may  make  an  application."  The  petitioner  in 
the  present  case  is  the  elder  brother  of  the  minor,  who,  until  December  1887, 
lived  with  the  petitioner[219]and  his  other  brother  as  the  member  of  a  joint 
Hindu  family.  His  father,  Jaudub  Chandra  Chakarbati,  is  an  old  man, 
unable  to  work  from  age  and  weakness,  and  has  gone  to  Ban  ares  to  end  his 
days  there.  The  petitioner  is  employed  in  the  Locomotive  Department 
Clerks'  branch  of  the  East  Indian  Railway,  and  upon  his  shoulders  has 
fallen  the  expense  of  maintaining  and  educating  the  minor,  and  admittedly 
he  has  been  doing  so.  I  think  under  these  circumstances,  and  looking  to 
the  terms  of  s.  1  of  Act  IX  of  1861,  that  he  was  competent  to  put  in  his 
petition  in  the  present  case  and  to  ask  for  a  certificate  of, guardianship.  Then 
remains  the  fourth  and^last  question,  namely,  what  is  the  nature  of  the 
powers  conferred  by  s.  3  of  Act  IX  of  1861  and  what  is  the  proper  order  to 
be  made  in  the  case  ?  I  may  premise  by  saying  that  I  have  carefully  read 
and  considered  the  evidence  of  the  respondents  given  in  the  Court  below, 
and  that  it  leaves  no  doubt  upon  my  mind  that  they  individually  and  jointly, 
if  they  did  not  actually  instigate  him  to  do  so,  did  countenance  and  assist 
the  minor  in  leaving  his  brother's  roof  and  withdrawing  himself  from  his 
custody  and  guardianship.  However  excellent  the  motives  that  animated 
them,  I  cannot  but  regard  such  a  proceeding  on  their  parts  as  unwise  and 
calculated  under  other  circumstances  than  fortunately  exist  here,  to  cause 
very  grave  difficulties  and  to  provoke  controversies  and  mischief,  which  it 
should  be  the  object  of  all.  of  us  to  avoid,  and  which  happily  have  not 
arisen  in  the  present  case. 

Then  I  have  to  consider  what  in  regard  to  the  language  of  Act  IX  of 
1861  is  the  proper  order  to  be  made  ?  In  dealing  with  this  question  the 
terms  of  the  section  must  be  looked  at.  It  says  "and  thereupon  shall  pro- 
ceed to  make  such  order  as  it  shall  chink  fib  in  respect  to  the  custody  or 
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guardianship  of  such  minor."     It  might  ba  argued,  and  indeed  it  has  been       1889 
suggested  by  my  brother  Mahmood,  that,  under  the  language  of  the  section,    JULY  23. 
the  Court  is  bound  in  every  case,  where  it  has  a  minor  before  it,  irrespec- 
tive of  his  age  and  all  other  circumstances  of  the  case  to  make  some  order     APPEL- 
as  to  his  custody  and  guardianship.     But  upon  careful   consideration  of       LATE 
this  view  I  am  unable  to  adopt  it,  and  I  think  that  to  put  such  a  construe-      CIVIL. 

tion   upon   the   section    would    at  times  place   the    Courts  in  positions ' 

[220]  of  great  difficulty.  For  it  must  be  remembered  that  now  we  are  12  A.  213- 
treating  the  question  of  the  bare  custody  and  guardianship  of  a  minor  10  A.W.N. 
possessed  of  no  property.  Could  it  be  seriously  said  that  if  a  person  had  (1890)  80. 
applied  for  custody  and  guardianship  of  a  minor  and  the  Court  considered 
such  person  unfit  to  have  a  certificate,  such  Court  was  bound  to  look 
about  and  find  some  other  person,  though  no  one  had  come  forward  ? 
I  could  not  adopt  such  a  view  for  a  moment.  In  my  opinion  the  words 
I  have  quoted  confer  an  absolute  discretion  to  make  an  order  as  to  custody 
or  guardianship,  or  to  refrain  from  making  such  an  order  where  the 
circumstances  of  the  case  do  not  call  for  such  an  order  being  made. 
This  leads  me  to  examine  the  circumstances  of  this  case  and  the  materials 
we  have  before  us  for  the  purpose  of  guiding  us  in  the  exercise  of  that 
discretion.  I  have  already  stated  what  the  personal  appearance  and 
apparent  intellectual  capacity  of  the  minor  was  whom  we  examined  in 
this  Court,  and  I  do  noS  think  for  the  purpose  of  throwing  light  upon  the 
matter  that  I  can  do  better  than  read  at  length  his  deposition  taken  before 
us.  It  was  made  in  excellent  English  and  with  great  ease  and  self- 
possession. 

"  My  name  is  Satya  Saran  Chakarbati.  Sarat  Chandra  is  my  elder 
brother.  He  is  my  own  brother.  He  is  about  nine  or  ten  years  older 
than  I  am.  I  came  to  Allahabad  in  1882  from  Lahore.  My  brother  was 
then  employed  in  Lahore  in  a  merchant's  office  as  a  clerk,  and  left 
employment,  and  was  going  to  Calcutta  to  take  up  some  trade,  when  we 
all  halted  at  Allahabad,  were  he  was  fortunate  enough  to  get  some  work, 
and  so  we  settled  here.  I  came  with  him.  I  was  born  at  Lahore,  and 
was  bred  up  to  my  ninth  or  tenth  year  at  Lahore.  My  father  had  given 
up  his  work,  and  I  was  living  with  my  brother.  He  took  care  of  my 
education  during  all  that  time  ;  I  mean  my  brother  took  care  of  my 
education.  In  1882,  when  we  came  from  Lahore,  my  father  came  along 
with  us.  In  1882  I  took  up  residence  in  Allahabad  with  my  brother.  My 
brother  Sarat  Chandra  is  the  managing  member  of  the  family.  I  had  no 
ill-treatment  from  him  during  that  period  when  I  was  under  his  care. 
I  was  very  young  and,  as  a  matter  of  course,  he  used  to  beat  me  and 
my  younger  brothers.  It  was  for  our  good.  He  never  tried  [221]  to 
poison  me,  he  never  wished  to  put  an  end  to  my  life  in  any  other 
manner.  He  gave  me  no  religious  instruction.  It  was  after  my  baptism 
that  I  first  left  the  house.  My  baptism  took  place  on  the  25th  December 
1887,  and  I  left  my  house  on  the  30th  December.  I  fear  being  badly  hurt 
if  I  go  to  my  brother.  He  might  beat  me  or  keep  me  looked  up  or  do 
anything  else  of  the  sort.  My  mother  is  living  with  my  brother  ;  she  will 
not  do  me  any  harm,  she  is  a  loving  mother.  I  would  not  have  left  the 
house  but  for  my  brother.  She  could  prevent  Sarat  Chandra  from  harming 
me,  but  he  will  not  hear  her.  The  feeling  that  they  (the  members  of  my 
family)  have  towards  me,  I  entertain  towards  them.  I  would  like  very 
much  to  live  in  Allahabad,  but  not  live  with  them,  unless  they  be 
Christians.  As  my  brother  has  said  he  does  not  care  for  caste,  but  cares 
more  for  me,  I  think  he  would  not  count  it  a  great  loss  to  turn  Christian 
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1889        and  leave  his  lodging  in  the  city  and  take  up  his  residence  in  the  mission 
JULY  23,    compound.     I  can  make  up  my  own  arrangement  for  my  food.     I  can  he 

employed  somewhere  as  a  private  teacher  and  go  on  with  my  studies.     If 

APPEL-  my  brother  does  not  support,  I  can  still  pay  my  own  expenses.  The  exact 
LATE  amount  that  I  should  require  for  such  expenses  is  Es.  10,  three  rupees 
OlVlL  being  for  my  college  fees  and  the  balance  for  my  food  and  lodging.  I  can 

'      get  that  sum  without  the  aid  of  my  brother.     I  am  not  willing  to  go  back 

12  A.  213=    to  my  brother. 

10&.W.N.  "  Q. — You  have  heard  what  your  brother  said  just  now,  your  old 

(1890)  80.  mother  is  at  home,  she  is  crying  her  eyes  out,  and  your  brother  says  he 
will  not  interfere  with  your  religion.  What  objection  have  you  then  to  go 
back  to  him  ? 

"  A. — Since  I  am  a  Christian  I  must  have  my  neighbours  Christians. 
I  cannot  live  with  my  family  because  they  are  not  Christians. 

"  Q. — Have  you  any  real  objection  to  being  made  over  to  your 
brother  when  we  make  it  impossible  for  him  to  harm  you  ? 

11  A. — I  think  I  shall  be  more  happy  if  I  live  away  ;  as  they  are  my 
well-wishers,  why  should  they  object  if  I  live  away  when  by  so  doing  I 
shall  be  happy  ? 

[222]  "The  affidavit  was  prepared  by  Mr.  Alston;!  gave  him  instruc- 
tions. The  things  were  of  all  my  own  description;  I  had  not  written  them 
down.  I  first  mentioned  them  to  Kr.  Lucas.  I  first  saw  that  affidavit  this, 
morning  and  it  was  read  over  to  me  by  Mr.  Alston.  I  found  what  I  told 
Mr.  Lucas  in  the  affidavit.  There  are  some  things  in  the  affidavit  which 
Mr.  Lucas  did  not  show  me.  I  have  thought  a  good  deal  upon  questions  of 
religion  and  morality  and  have  come  to  the  conclusion  that  all  my  ancestors 
ever  since  the  beginning  of  things  were  wrong. 

"  Mahmood,  J. — You  have  often  thought  upon  questions  of  morality  ? 

"  A. — What  do  you  mean  by  morality  ? 

"  Mahmood.  J. — I  mean  good  conduct  or  ethics. 

11  A.—  I  do  not  know  the  meaning  of  the  word  'ethics.'  I  have 
undertaken  to  change  my  religion  without  consulting  mv  brother  because 
so  my  Lord  says.  I  think  I  know  enough  of  the  Hindu  religion  and 
Christianity  to  distinguish  between  the  two.  I  was  about  15  years  when 
I  was  baptized." 

The  impression  left  upon  my  mind  by  personal  observation  of  the 
minor  and  by  his  evidence  was  and  is  that  he  is  well  able  to  take  care  of 
himself,  and  that  from  the  sources  provided  hy  his  own  successful  studies 
he  is  in  a  position  to  provide  for  himself  and  to  defray  the  expenses 
incident  to  the  further  prosecution  of  those  studies.  I  think  also  that  a 
point  not  to  ba  lost  sight  of  is  that  he  personally  prefers  to  be  left  as  he 
is,  and  that  he  has  ample  mental  capacity  and  power  of  discrimination  to 
make  the  choise  and  to  judge  what  is  best  and  happiest  for  himself.  I 
have  already  said  that,  in  my  opinion,  the  minor  is  above  the  age  of 
16  years,  that  is  to  say,  two  years  beyond  the  point  of  age  at  which  s.  361 
of  the  Penal  Code  provides  for  the  protection  of  male  minors  from 
kidnapping. 

The  section  of  course  only  shows  the  extent  to  which  the  Legis- 
lature has  thought  it  necessary  to  throw  the  protection  of  the  criminal 
law  over  male  minors  or  to  restrict  their  personal  liberty  [223]  of 
action,  and  I  have  only  referred  to  it  by  way  of  analogy  for  the  purpose 
of  seeing  at  what  point  of  age  we,  in  dealing  with  a  caae  like  the  present, 
may  in  exercising  our  discretion  take  into  account  the  fact  that  the  minor 
has  passed  to  age  up  to  which  the  criminal  law  treats  him  as  having  no 
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discretion  of  his  own  in  regard  to  his  personal  custody  and  guardianship.       1889 
Enough,  then,  I  think,  has  been  said  to  show  why,  under  the  circumstances     JULY  23, 
of  this  case,  I  do  not  feel  called  upon  to  make  any  order  for  the  custody  and 
guardianship  of   Satya  Saran.     I  may  here  observe  that  the  appellant-     APPEL- 
petitioner  in  his  deposition  in  this  Court  was  asked,    "  If  he  (the  minor)       .LATE 
comes  back  to  your  house,  are  you  willing  to  let  him  remain  with  you      OlVIE. 
without   any  interference  with  his  wishes  about  his  religion  ?"  to  which 
his  answer  was  "Certainly,  I  am  willing  ;"  and  at  an  earlier  stage  of  his  12  A.  218» 
evidence  he  said  "I  do  not  care  whether  my  neighbours  would  approve  10  A.W.N. 
my  doing  so  or  not,  or  whether  my  caste-men  will  like  it  or  not,  but  I  am    (1890)  BO. 
willing  to  take  him  back  into  my  family  and  live  with  him  and  keep 
him." 

The  petitioner  himself  was  brought  up  at  a  mission  school,  and  he 
not  only  countenanced  Satya  Saran,  the  minor,  going  to  the  Jumna 
Mission  School,  but  also  another  of  his  brothers,  and  it  was  clear  to  my 
mind  from  his  tone  and  demeanour,  while  giving  his  evidence  before  us, 
that  his  real  objection  to  the  action  of  the  respondents  did  not  seriously  rest 
on  religious  grounds,  but  was  mainly  concerned  with  his  having  been 
induced  to  leave  the  joint  family  house  and  circle,  and  to  withdraw  him- 
self from  a  position  that  would,  if  continued,  hearafter  require  him  to 
contribute  towards  the  common  family  fund  from  his  earnings.  For  the 
preceding  reasons  I  dismiss  the  appeal,  but  the  case  is  not  one  in  which 
I  feel  called  upon  to  make  any  order  as  to  costs. 

MAHMOOD,  J. — The  decision  of  this  case  has  been  delayed  partly 
because  of  the  consent  of  my  brother  Straight  in  reserving  judgment  to 
enable  me  to  consider  the  exact  interpretation  to  be  placed  upon  s.  3 
of  Act  IX  of  1861,  as  to  whether  or  not  in  cases  of  this  character 
where  custody  of  a  minor  is  claimed,  this  Court  or  indeed  any  Court 
to  which  such  application  has  been  made,  is  bound  [224>]  absolutely  to 
make  an  order  one  way  or  the  other  as  to  the  minor's  custody  as  distin- 
guished from  refraining  to  make  any  such  order.  The  question  has  been 
matter  of  much  anxious  consideration  by  me,  but  I  have  come  to  the  con- 
clusion, in  concurrence  with  my  brother  Straight's  view,  that  the  word- 
ing of  the  section  as  it  occurs  there,  "and  shall  proceed  to  make  such  order 
as  it  shall  think  fit  in  respect  to  the  custody  or  guardianship  of  such  minor" 
does  not  necessitate  a  Court  of  justice  in  every  case  to  deliver  a  minor  to 
the  custody  of  any  person,  and  that,  as  my  brother  Straight  has  stated, 
the  wording  is  broad  enough  to  enable  us  to  hold  that  the  Court  may 
hold  its  hand  and  desist  from  making  any  order  as  to  the  custody  of  a 
minor  in  respect  of  whose  custody  under  the  circumstances  of  the  case, 
such  as  it  may  be,  no  such  order  is  necessary. 

It  is  therefore  clear  that  in  this  case  this  Court  as  a  Court  of 
appeal  from  the  order  of  the  learned  District  Judge  has  jurisdiction 
within  the  law  to  refrain  from  making  any  order  as  to  the  delivery  of 
the  minor  to  the  custody  of  the  petitioner  or  to  the  custody  of  any  other 
person. 

Having  thus  expressed  my  concurrence  with  my  brother  Straight 
upon  this  point,  which,  as  I  have  said,  seems  to  me  to  be  the  prominent 
point  in  the  case,  and  one  of  considerable  importance,  as  it  would  involve 
the  question  whether  the  custody  of  the  minor  was  to  be  made  over  to 
his  brother,  the  petitioner-appellant,  or  to  the  Eev.  Mr.  Fonnan,  one  of 
the  respondents,  or  to  the  Rev.  Mr.  Lucas,  another  of  the  respondents,  I 
need  only  go  further  so  far  as  the  legal  aspect  of  the  case  requires  after 
the  disposal  of  this  question. 
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1889  My  brother  Straight  has  stated  that  under  the  definition  given  in  s.  26 

JULY  23,     of  Acts  XL  of  1858,  which  because  it  is  in  part  materia  can  be  read   with 
the  Minors  Amendment  Act  lIX  of  1861),  the  age  of  majority  would  be 

APPEL-     eighteen  years,  and  my  brother  has  also  said  that  the  minor  Satya  Saran 
LATE       is  below  that  age  and  as  such  a  minor.    My  learned  brother  has  also  called 

GlVIL.      mv  attention  in  his  judgment  to  the  applicability^of'tbe  Indian  Majority 

— "'      Act,  IX  of  1875,  which  again  defines  accurately  what  the  age  of  majority 

12  A.  213—  is.   Even  with  reference  to  the  definition  contained  in  that  enactment,  the 

10  A.W.N,  minor  [225]  Satya  Saran  is  a  minor,  and  as  such  subject  to  such  rules  of 

(1890)  BO.    law  as  to  the  custody  of  minors  as  may  be  applicable. 

It  would  be  a  waste  of  time  to  dwell  upon  the  circumstance  that 
before  the  passing  of  the  enactments  to  which  I  have  referred  the  law  in 
British  India  stood  as  it  did  before  the  accession  of  the  British  rule,  that 
ia  to  say,  in  the  case  of  Hindus,  the  Hindu  law  was  applicable  and  in  the 
case  of  the  Muhammadans,  the  Muhammdan  law  was  applicable  in  respect 
both  of  contractual  capacity  and  other  matters  independent  of  contract. 
That  undoubtedly  was  the  law,  and  to  this  day  our  Contract  Act  (IX  of 
1872)  in  s.  11  still  refers  to  the  personal  contractual  capacity  of  the  con- 
tracting party  for  purposes  of  age,  as  the  age  of  such  capacity.  Now  I 
have  said  enough  to  show  that  the  present  minor  had  no  capacity  to  enter 
into  any  contract,  because  then  it  would  be  necessary  to  refer  to  the  pro- 
visions of  the  Indian  Majority  Act  (IX  of  1875)  to  indicate  what  the  age 
of  his  contractual  capacity  would  be,  and  that  age,  as  pointed  out,  would  be 
the  age  of  18  which  the  minor  has  not  yet  attained.  But  the  question  here 
is  of  a  vaster  description  than  any  question  of  contractual  capacty.  What 
we  are  called  upon  to  consider  is,  whether  or  not  under  the  terms  of  s.  3 
of  Act  X  of  1861,  we  are  to  make  such  decrea  or  order  as  this  Court  can 
make  forcing  the  minor  Satya  Saran  to  golintoia  custody  which  he  declines 
to  enter  into,  subject  himself  to  a  guardianship  which  he  abhors  and  detests 
and  to  be  subjected  to  such  penalties  as  the  disobedience  of  our  mandate 
would  naturally  involve  under  the  law.  This  is  the  question  which  we 
are  called  upon  to  consider,  and  the  circumstances  of  the  case  have  been 
so  fully  stated  by  my  learned  brother  Straight  that  it  would  be  repeating 
what  he  has  said  if  I  were  to  refer  to  them  further.  It  is  clear  from  them 
that  the  boy  Satya  Saran  is  not  an  infant  in  arms,  nor  a  youth  without 
understanding.  He  is  not  an  illiterate  or  an  ignorant  boy,  but  has 
prosecuted  his  studies  in  a  language  not  his  own  and  has  succeeded  to 
the  extent  of  obtaining  such  reward  as  academical  success  in  his  position 
can  achieve.  By  dint  of  his  academical  success  he  had  won  a  scholarship 
amounting  to  Es.  5  a  month,  and  is  now  in  a  position  to  be  able  to  support 
[226]  himself  and  to  be  independent  both  of  the  petitioner,  his  elder 
brother,  and  the  rest  of  his  family  for  purposes  of  ordinary  sustenance. 

Even  under  circumstances  where  a  precocious  intellect  would  enable 
a  child  to  achieve  academical  rewards  sufficient  to  support  him  or  to 
earn  his  livelihood  otherwise,  I  should  be  willing  to  apply  the  provi- 
sions of  s.  3  of  Act  IX  of  1861,  and  in  the  exercise  of  the  discretion  which 
a  Court  has,  to  force  the  child  to  go  into  the  custody  of  his  natural 
guardians  and  to  subject  himself  to  their  control  and  direction.  I  would 
be  the  more  willing  to  make  such  an  order,  because  in  my  opinion  both 
the  practice  in  English  Courts  and  in  this  country  fully  justifies  us  to 
make  such  an  order,  when  the  reason  why  the  legal  custody  has  been 
relinquished  by  the  child  is  either  at  the  instigation  or  at  the  advice  of 
persons  who  are  not  his  legal  guardians  or  legal  advisers  as  to  his  temporal 
or  spiritual  welfare. 
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But  such  is  nofc  th,e  case  here.     What  I  have  to  consider  is,  whether       1889 
this  boy  is  of  such  an  age  as  to  require  me  in  the  exercise  of  such  jurisdic-     Jurrri^ 
tion  as  this  Court  has,  to  restrict  his  personal  liberty   by  an  order   which      '  - 
in  its  nature  at  least  is  not  dissimilar  to  an  order  passed    by    a  Criminal     &PPRL* 
Court  practically  making  him  o»er  bodily  to  the   custody    of  his  brother.       LATE 
This  is  the  point  which  I  have  to  consider.    Now  my  brother  Straight  has      ClVIL. 
stated  that  Act  IX  of  1875  is  the  Act  to  which  we   should    refer   for  the 
purpose  of  deciding  the  question  as  to  the  minority  or  majority  of  the  boy  12  *•  213  « 
Satya  Saran  ;  and  my  learned  brother  has  also  introduced  what  I  consider  *    A.W.N. 
a  very  cogent  and  intelligible  distinction  as  to  the  age  at  which  the  per-    (1890)  80. 
sonal  desire  of  the  child  ceases  to  have  any  effect,  and  before  which  age  his 
removal  from  one  custody  to  another  would    amount    to    the    offence  of 
kidnapping.     He  has  also  said  that  here  Satya  Saran  had  passed  the    age 
of  being  dealt  with  as  if  he  was  incapable  of  making  his  own  choice  as  to 
the  custody  or  guardianship  under  which  he  chooses  to  live,  because  he  is 
admittedly  above  the  age  of  fourteen. 

In  passing  the  Indian  Majority  Act,  IX  of  1875,  the  Legislature  had 
a  most  delicate  matter  to  consider,  because  it  was,  as  is  obvious  [227]  not 
only  from  the  preamble,  but  from  the  rest  of  the  enactment,  that  the  Legis- 
lature was  then  desirous  to  provide  as  much  as  it  could  against  interfer- 
ing with  what  are  called  Native  personal  laws  namely  the  Hindu  and 
Muhammadan  law  of  nonage  and  majority.  It  is  significant  that  in  s.  2 
of  that  enactment  express  provision  is  made  to  the  effect  that  that  enact- 
ment shall  not  affect  the  capacity  of  any  person  to  act  in  matters  of  marri- 
age, dower,  divorce  and  adoption;  and  the  Native  law  was  to  be  left  un- 
touched as  it  was  before  the  passing  of  the  statute.  So  also  is  clause  (b) 
which  is  one  upon  which  I  wish  to  lay  some  emphasis  and  that  clause 
•  says  that  nothing  contained  in  the  statute  is  to  affect  "the  religion  or  the 
religious  rites  and  usage  of  any  class  of  Her  Majesty's  subjects  in  India." 
It  is  clear  from  that  provision  that  the  age  of  majority  was  intended  to  be 
non-applicable  to  matters  of  religion,  and  that  the  provision  was  made  in 
deference  to  the  religious  sentiments  and  prejudices  of  Her  Majesty' 
Indian  subjects  here.  But  when  that  clause  is  to  be  interpreted,  surely  it 
is  nob  to  be  interpreted  entirely  in  favour  of  the  Hindus  and  Muhamma- 
dans,  but  also  in  favour  of  persons  other  than  Hindus  and  Muhammadans, 
such  as  Buddhists  and  Christians. 

The  solitary  ground  upon  which  this  minor  Satya  Saran  left  hia 
parental  roof,  or  rather  the  house  of  his  elder  brother,  was  change  of 
religion.  For  such  a  change  of  religion  the  law  has  provided  no  age  of 
majority.  The  whole  law  is  silent  on  that  point  and  if  there  is  any  indi- 
cation, it  is  to  be  found  in  the  clause  which  I  have  just  cited,  namely, 
that  the  Majority  Act  does  not  apply  to  matters  relating  to  religion.  In 
the  present  case,  if  after  the  examination  which  we  made  of  the  boy  Satya 
Saran  I  had  arrived  at  the  view  that  he  was  not  of  the  age  of  discretion 
as  distinguished  from  the  age  of  legal  majority,  if  I  had  felt  that  he  could 
not  take  care  of  himself,  if  I  could  hold  upon  the  evidence  that  he  had 
been  so  far  misled  or  seduced  into  the  way  of  thought  as  to  religion  by 
reason  of  any  fraud  or  any  other  improper  method  such  as  would  present 
evidence  of  his  being  incapable  of  understanding  what  he  was  doing, I  should 
have  with  due  respect  to  my  learned  brother  differed  from  him  and  passed 
[228]  an  order  that  the  boy  should  be  bodily  made  over  to  his  brother 
the  petitioner  and  remain  under  his  coutody  under  such  terms  as  the 
Hindu  law  of  guardianship  prescribes.  My  learned  brother  has  pointed 
out  that  such  is  not  the  case,  and  neither  the  Legislature  nor  any  rule  of 
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justice  equity  or  good  conscience  which  would  otherwise  be  applicable 
to  such  matters,  requires  us  to  force  this  grown  up  boy  to  be  made  over 
to  the  custody  of  his  brother  whoso  kindness  he  does  not  admit,  whose 
religion  he  abhors,  whose  way  of  thought  does  not'suit  him,  and  practially 
to  make  this  Act  an  Act  more  in  the  nature  of  a  criminal  statute  directing 
compulsory  custody  instead  of  what  the  law  according  to  the  interpretation 
of  my  brother  Straight  and  myself  contemplates,  namely,  jurisdiction 
only  in  such  cases  where  discretion  in  the  minor  is  wanting  and  the  child 
is  of  such  an  age  as  to  be  dealt  with  by  persons  other  than  those  who 
have  taken  him  away  from  proper  guardianship. 

In  the  present  case  I  have  no  doubt  that  in  a  country  like  India, 
where  not  only  numerous  religious  customs  prevail,  but  also  where  the 
missionary  endeavours  to  convert  the  Hindu  and  the  Muharcmadan 
population  to  the  religion  which  Christianity  prescribes,  are  carried  upon 
a  considerable  scale,  questions  of  this  character  arise,  and  it  is  not  a  matter 
of  infrequent  occurrence  that  it  devolves  upon  the  Court  to  have  to  deal 
with  cases  and  circumstances  where  the  strong  hand  of  the  law  is  asked 
to  be  employed  to  prevent  the  excess  of  the  one  party  or  the  excess  of  the 
other  in  crossing  the  religious  straight  line  which  distinguishes  right  from 
wrong  in  the  legal  sense  which  the  Courts  of  justice  have  been  established 
to  enforce.  The  duty  of  the  Courts  under  these  circumstances  is  very 
clear.  They  have  got  to  see  what  the  law  directs  ;  they  would  not  interfere 
unless  they  found  that  the  child  is,  by  reason  either  of  want  of  education 
or  of  other  influences  which  have  been  brought  to  bear  upon  him  in  the 
ordinary  course  of  life,  in  a  position  not  to  understand  what  he  is  doing. 
Parents,  as  in  this  case  the  mother,  may  weep,  because  their  son  has 
become  a  Christian ;  so  in  other  cases  great  misery  may  arise  in  the  shape 
of  grief  to  the  nearest  relatives  of  the  boy.  But  the  law  provides  no  remedy 
for  [229]  such  sorrow,  because  if  it  did  it  would  be  taking  away  the  principle 
of  human  liberty  and  religious  toleration  under  every  civilized  form  of 
government. 

I  have  considered  it  necessary  to  say  what  I  have  said  not  because 
I  thought  that  any  word  that  had  fallen  from  my  learned  brother  Straight 
required  any  addition,  but  because  it  should  be  clear  that  neither  my 
brother  nor  I  have  decided  this  case  upon  any  ground  other  than  the 
strict  requirements  of  the  law,  and  that  we  have  desisted  from  making 
any  order  as  to  the  custody,  because  with  reference  to  the  circumstances 
of  Satya  Saran,  his  age,  his  intellectual  capability  of  looking  after  himself 
and  maintaining  himself,  and  with  reference  to  the  other  circumstances  of 
the  case,  we  are  not  called  upon  to  make  any  order  under  s.  3  of  Act  IX 
of  1861.  My  learned  brother  has  already  pointed  out  how  the  peti- 
tioner-appellant had  locus  standi  to  maintain  .the  petition  ;  how  the 
District  Judge  had  jurisdiction  to  entertain  the  case  ;  how  we  had  jurisdic- 
tion to  pass  any  order  we  like  ;  and  he  has  also  stated  his  reasons  why  in 
this  case  no  interference  is  necessary.  I  agree  in  dismissing  the  appeal 
without  costs. 

Appeal  dismissed. 
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APPELLATE    CIVIL.  AUG.  3. 

Before  Mr.  Justice  Straight  and  Mr.  Justice  Mahmood.  APPEL- 

LATE 
ABBAS  ALI  (Plaintiff)  v.  MAYA  KAM  AND  OTHERS  (Defendants}.*         CIVIL: 

[3rd  August,  1888.]  

12  A.  229  = 

Pre-emi)tion— Muhammadan  Law—Shias  — Property  owned  by  mote  than  two  co-sharers. 


The  prevalent  doctrine   of  the  Muhainmadan  Law  governing  the  Shia  sect  is     (1890)  98. 
that  no  right  of  pre-emption  exists  in  the  case  of  property  owned  by  more  than 
two  co-sharers.  Shaikh  Daim  v.  Asooha  Beebee  (I)  and  Tafazzul  Busain  v.  Hadi 
Hasan  (2)  dissented  from. 

[R.,  14  A.  429  (450)  5  32  C.  982  (986)  =9  C.W.N.  826.] 

THE  facts  of  this  case  ara  sufficiently  stated  in  the  judgment  of 
Mahmood,  J. 

Mr.  Amiruddin,  for  the  appellant. 

[230]  Paudit  Sundar  Lai,  for  the  respondent. 

JUDGMENT. 

MAHMOOD,  J. — This  is  an  appeal  which  has  arisen  out  of  a  suit  for 
pre-emption  relating  to  a  sale,  dated  the  22nd  March  1885,  in  which  the 
vendors  were  Hasan  Ali  Khan,  Nadir  Ali  and  Nijabat  Ali,  with  whom  the 
plaintiff-appellant,  Sayyid  Abbas  Ali,  was  a  co-parcener  in  the  property 
sold.  There  is  no  doubt  that  the  property  in  suit  was  a  Sarai  and  land 
appertaining  to  it,  and  that  the  plaintiff's  share  in  it,  whatever  it  may  have 
been,  would,  under  the  Muhammadan  law  of  the  Sunni  school,  entitle  him 
to  maintain  a  suit  for  enforcement  of  the  pre-emptive  right.  Nor  is  there 
any  doubt  that  the  purchasers  being  Hindus  would  be  governed  by  the  law 
to  which  the  pre-emptor  and  the  vendors  were  subject  in  connection  with 
matters  of  pre-emption.  This  point  was  fully  considered  and  unani- 
mously^ agreed  upon  in  the  Full  Bench  case  of  Gobind  Dayal  v.  Inayat 
Ullah  (3),  which  in  principle  also  governs  this  case,  although  the  vendors  and 
pre-emptor  are  Shias  and  the  purchasers  Hindus.  If  it  was  necessary  to  go 
further  into  the  matter,  I  might  point  out  that  the  Shia  school  of  the 
Muhammadan  law  taking,  a  much  less  liberal  view  of  natural  or  religious 
distinctions  in  connection  with  pre-emption  than  the  rules  adopted  by  the 
Sunni  school  of  law,  goes  the  length  of  saying  (Baillie's  Digest  of  the 
Imameea  Law,  page  180)  that,  "  The  right  of  Shoofa  is  established  in 
favour  of  an  infidel  against  a  purchaser  of  his  own  persuasion,  but  not 
against  a  Mooslim,  even  though  he  should  have  purchased  from  a  Zimmee 
or  infidel  subject.  But  it  is  established  in  favour  of  a  Mooslim  against  a 
Mooslim  and  an  .intidel,"  I  have  mentioned  this  without  in  the  smallest 
degree  laying  down  that  a  question  of  this  kind  would  necessarily  be 
governed  by  the  passage.  It  is  enough  to  say  that  the  Full  Bench  ruling 
of  this  Court  has  settled  the  point,  and  that  the  case  must  be  governed  by 
the  Muhammadan  law. 

The  question  then  is,  which  school  of  the  Muhammadan  law  is  to  be 
applied  to  the  case  ?  Their  Lordships  of  the  Privy  Council,  so  long  ago 
as  1841,  in  the  case  of  Rajah  Deedar  Hossein  v.  Banee  [231]  Zuhooroon 

*  Second  Appeal,  No.  158  of  1887,  from  a  decree  of  J.C.  Leupolt,  Esq  ,  District 
Judge  of  Moradabad,  dated  the  8th  November  1886,  confirming  a  decree  of  Maulvi 
Mazhar  Hasan,  Munsif  of  Nagioa.  dated  the  25tb  March  1886. 

(1)  N.  W.  P.  H,  G.  B.  1870,  p.  360.     (2)  6  A.W.N.  (1886),  139,     (3)  7  A,  775. 
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1888  Nissa  (1)  distinctly   laid  down  the  rule,  in  interpreting  Eegulation  IV  of 

AUG.  3.  1793,  which  was  worded  in  terms  similar  to  those  contained  in  s.  24  of 

the  Bengal  Civil  Courts  Act  (VI  of  1871)  and  the  corresponding  section  of 

APPEL-  the  present  Civil  Courts  Acfc,  that  in  the  case  of  Shias,  in  matters  regarding 

LATB  succession,  inheritance,  marriage  and  caste,  and   all  religious  usages  and 

CIVIL,  institutions,   Muhammadan  laws  with  respect  to     Muhammadans,    and 

'  Hindu  laws  with  respect  to  Hindus,  are  to  be  considered   as   the  general 

12  A.  229=  rules   by  which  Judges  are  to  form  their  decisions,  according,  to  the  true 

10  A.W.N,  construction  of  which  the  Muhammadan  law  of  each  sect  ought  to  prevail 

(1890)  93,  as  to  the  litigants  of  that  sect,  and  not  the  general  or  Sunni  Muhammadan 

law  (2) 

This  view  is  not  only  in  full  accord  with  ths  practice  of  this  Court  in 
connection  with  Shia  litigants,  but  also  proceeds  upon  the  same  principle, 
as  that  whereby  the  Courts  of  British  India  have  fully  applied  any 
particular  school  of  Hindu  law  in  cases  in  which  the  parties  are  governed 
by  the  particular  school  of  Hindu  law.  I  have  therefore  no  doubt  that 
the  case  is  governed  by  the  Shia  law  and  not  by  the  Sunni  law.it  having 
been  found  by  the  Courts  below  that  the  pre-emptor  and  vendors  are  both 
Shias. 

Next  comes  the  question,  which  I  think  is  the  main  question  in  the 
case,  namely,  whether,  under  the  circumstances!  we  are  to  follow  a 
Division  Bench  ruling  of  this  Court  in  Shaikh  Daim  v.  Musammat  Asooha 
Beebee  (3),  where  Turner,  Offg.  C.  J.,  and  Turnbull,  J.,  having  considered 
the  authorities  of  the  Shia  law,  came  to. the  conclusion  that,  inasmuch  aa 
there  were  indications  of  some  difference  of  opinion  existing  in  the  Shia 
School  of  the  Muhammadan  law,  as  to  whether  the  right  of  pre-emption 
exists  in  connection  with  property  where  there  are  more  than  two  co-parce- 
ners, therefore  the  absence  of  reported  cases  for  the  last  fifty  years  showing 
that  such  doctrine  was  adopted,  was  a  circumstance  which  required 
adopting  the  practice  of  the  Court  that  such  cases  should  be  decided 
according  to  the  Sunni  law.  I  have  considered  that  judgment  with 
respect,  especially  because  it  refers  to  some  authoritative  names  of  books  of 
[232]  the  Shia  law.  The  judgment  of  the  learned  Judges,  however,  does 
not  contain  the  exact  passages  upon  which  they  relied  for  holding  that 
the  Shia  doctrine  upon  this  point  was  open  to  such  doubt  as  would  not 
entitle  the  Court  to  decide  which  side  of  the  view  was  to  be  accepted. 
Having  taken  time  to  consider  the  matter,  I  entertain  no  doubt  that, 
although  there  do  exist  in  the  Shia  law,  as  in  any  other  system  of  law, 
certain  variations  and  difference  of  opinion,  the  Shia  law  itself  is  very 
specific  as  to  what  is  the  prevalent  doctrine  in  connection  with  the  right 
of  pre-emption.  The  book  of  the  greatest-  importance  as  representing 
the  Shia  doctrine,  is  the  Sharaya-ul- Islam,  and  it  states  that  "when  there 
is  more  than  one  claimant  by  right  of  pre-emption,  opinions  are  divided  as 
to  the  establishment  of  the  right.  According  to  one  of  these  it  is  established 
absolutely,  whatever  be  the  number  (of  the  claimants).  According  to 
another  it  is  established  with  a  plurality  of  partners  when  the  claim  is  for 
land,  but  not  when  it  is  more  than  a  single  slave,  and  according  to  the 
third,  it  is  not  established  with  respect  to  anything  when  there  is  more 
than  owe  (co-sharer).  And  this  (last  opinion)  is  the  most  prevalent." 

Now  this  book,  as  I  have  already  said,  is  a  work  of  the  greatest 
authority  among  the  Sbias ;  and  next  to  it  is  the  authority  of 

(1)  2  M.  I.  A.  441.     (2)  See  Hayatun-nissa  v.  Muhammad  AH  Khan,  12  A.  290,posf, 
(3)  N.  W-  P.  H,  C.  K.  1870,  p,  360. 
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Tahrir-ul-Ahkam,  which  aiya  : — "  According  bo  mosb  of  the  dootora, 
the  right  of  pre-emption  ia  extinguished  ic  the  case  of  there  being  several 
Shafts,  or  claimants  by  right  of  pre-emption,  and  this  doctrine  is  adopted 
bifcthe  modern  lawyers." 

The  same  principle  has  been  laid  down  in  the  Mafatih,  another  book  of 
the  highest  authority  among  the  Shias,  which  says — "  According  to  the 
prevalent  doctrine  there  should  be  only  one  oo-aharer  (of  the  seller), 
and  the  right  of  pre-emption  ia  extinguished  in  the  case  of  there  being 
many  part  proprietors."  These  passages  occur  at  page  447  of  the  Tagore 
Law  Lectures  for  1874,  and  there  is  no  doubt  that  they  lay  down  the  real 
and  accepted  doctrine  of  the  Shia  law  upon  this  particular  point. 

The  ruling  of  this  Court  in  Shaikh  Daim  v.  AsoohaBeebee  (1)  has  been 
followed  by  another  Division  Bench  of  this  Court  in  Tafazzul  [233]  Husain 
v.  Hadi  Hasan  (2),  and  it  has  indeed  been  in  consequence  of  the  respect 
which  is  due  to  those  two  rulings  that  I  have  considered  it  necessary  to 
go  further  than  mearly  relying  upon  the  expressions  of  difference  of 
opinion  which  no  doubb  occur  in  the  authorities  of  the  Shia  law  ;  but  so 
far  as  I  am  aware  the  prevalent  doctrine  is  that  the  right  of  pre-emption 
doe3  dot  exist  in  connection  with  the  sale  of  property  when  more  than 
two  co-sharers  or  co- parceners  have  rights  in  such  property.  The  authori- 
tative books  of  the  Shia  law  themselves  do  not  contain  any  discussion  of 
the-  case  in  which  there  is  more  than  one  pre-emptor,  in  other  words, 
there  is  no  provision  made  for  cases  in  which  two  or  three  or  more 
pre-empfcors  claim  pre-emption  in  rescect  of  one  and  the  same  property  in 
respect  of  one  and  the  same  sale.  Upon  this  matter  the  Shia  doctrine  is 
vastly  different  from  theSunni  docbrine.  The  best  authority  of  the  Sunni 
Muhammadan  law  is  the  Fatawa-i-Alamgiri,  which  was  compiled  by  five 
hundred  doctors  of  law  under  the  directions  of  the  Emperor  Aurangzib 
and  contains  chapters  dealing  with  the  question  of  rival  pre-emptors,  and 
those  passages,  sections  and  chapters  lay  down  very  intricate  rules  to 
deal  with  the  complications  which  may  arise  in  consequence  of  rival 
claimants.  The  Shharayjz-ul- Islam,  on  the  one  hand,  and  the  other 
authorities  of  the  Shia  law,  on  the  other,  are  totally  silent  upon  the 
matter :  aud  I  have  no  doubt  that  they  do  not  deal  with  the  doubtful  Shia 
doctrine  of  law,  because  such  doctrine  in  this  respect  has  not  been  adopt- 
ed, and  we  cannot  resist  the  conclusion  that  we  are  obliged  to  adopt  the 
prevalent  doctrine  that  no  right  of  pre-emption  exists  where  more  than 
two  co-partners  are  the  owners  of  the  property  to  which  the  quarrel 
relates. 

This  being  so,  I  am  afraid  it  is  necessary  from  my  point  of  view  to 
dissent  from  the  two  rulings  of  the  Division  Bench  of  this  Court  which  I 
have  mentioned  and  in  saving  so, .  I  would  only  add  that  most  probably 
the  exact  authorities  upon  which  the  Shia  law  upon  the  matter  proceeds 
were  not  duly  placed  before  the  learned  Judges  and  that  in  dealing  with 
the  matter  on  the  principle  of  the  Sbia  [234]  doctrine,  the  learned  Judges 
went  too  far  in  holding  that,  in  the  absence  of  authority  in  the  reported 
cases  among  the  Shias,  the  Sunni  doctrine  was  prevail. 

Under  these  circumstances,  I  think  that  the  admitted  fact  that  the 
plaintiff  Sayyid  Abbas  AH  was  a  co-parcener  with  three  others,  the 
defendants-vendors,  in  the  property  which  was  sold  on  the  22nd  March 
1885,  ia  a  circumstance  upon  which,  under  the  principles  of  the  very  law 
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1888       which  governs  him,  ha  is  not  entitled  to  maintain  the  claim  for  pre-emption. 
AUG.  3.      The  suit  was  therefore,    according  to    my  view,   rightly  dismissed  by  the 

lower  Courts,  though  not  upon  the  exact  grounds  which  I  have  stated. 
APPEL-  I  would  therefore  dismiss  the  appeal  with  costs. 

LATE               STRAIGHT,  J. — I  entirely  concur.  Appeal  dismissed. 

CIVIL.  

1247229=  121.281  (P.B.) 

10  A.W.N.  FULL  BENCH. 

'18901  93 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight, 

Mr.  Justice  Brodhurst  Mr.  Justice  Tyrrell,  and  Mr.  Justice  Mahmood. 

DEOKINANDAN  (Defendant)  v.  SRI  RAM  AND  ANOTHER  (Plaintiffs}. 
[19th  December,  1889.] 

Preemption— Decree  for  pre-emption— Profits  of  property  actruing  between  sale  and 
decree  becoming  final. 

In  a  suit  for  pre-emption  based  on  the  wajib-ul-arz  of  a  village,  the  plaintiff 
pre-eroptor  did  not  ask  for  a  declaration  that  he  was  entitled  to  be  treated  as  a 
purchaser  as  from  the  date  oi  the  sales  to  the  vendees, defendants,  nor  that  he  was 
entitled  to  the  rents  and  profits  as  from  the  date  of  the  sale,  nor  did  he  aek  for 
mean  profits.  The  decree  in  his  favour  did  not  grant  him  any  such  relief.  The 
wajib-ul-arz  was  silent  as  to  whether  the  purchaser  or  the  pre-emptor  was  entitled 
to  the  profits  accruing  subsequently  to  the  date  of  the  sale  being  avoided. 

Eel  d  by  the  Full  Bench  that  the  decree  merely  avoided  the  sale  and  divested 
the  original  owners  of  all  interest  in  the  property  as  from  the  date  when  the  decree 
became  final  by  the  payment,  in-aooordanoe  with  its  terms,  by  the  pre  emptor  of 
the  pre-emptive  price  decreed,  and  vested  in  the  pre-emptor  the  rights  of  owner- 
ship from  that  date,  and  his  rights  were  not  postponed  until  he  had  obtained 
possession  of  the  property. 

Held  that  the  profits  of  the  property  which  accrued  between  the  date  of  the 
sale  and  the  date  when  the  pre-emptor,  in  accordance  with  the  decree,  paid  the 
decreed  [233]  pre-emptive  price,  belonged  not  to  the  pre-emptor,  nor  to  the 
original  vendor,  but  to  the  original  vendees. 

Held  by  Mahmood,  J,,  that  the  vendees-defendants  were  entitled  to  the  profits 
accruing  up  to  the  date  when  the  pre  emptor  acquired  possession  of  the  property 
in  accordance  with  the  terms  of  the  decree. 

Observations  by  Mahmood,  J.,upon  the  texts  of  the  Muhammadin  Law  applic- 
able to  the  case  by  way  of  analogy  ;  upon  the  contention  that  there  is  a  Hindu 
Law  of  pre-emption  applicable  to  Hindus  under  s.  37  of  the  Bengal  Civil  Courts 
Act  (XII  of  1987)  ;  and  upon  the  relation  of  the  Muhammadan  Law  to  cases  in 
which  pre-emption  is  claimed  on  the  basis  of  contract  or  custom  embodied  in  the 
wajib-ul  arz  of  a  village. 

[R..  26  A.  61  (6R)  =  A.W.N.  (1903)  196  ;  92  P.R.  (1902)  (F.B.';  134  P.L.R.  (1902).  562  = 
94  P.R    1902.] 

THE  facts  of  this  case,  which  was 'a  reference  to  the  Full  Bench, 
are  fully  stated  in  the  judgments  of  Edge,  C.  J.,  and  Mahmood,  J. 

The  Hon.  Pandit  Ajudhia  Nath  and  Munshi  Nawal  Behari  Bajpai, 
for  the  appellant. 

Munshi  Ram  Prasad  for  the  respondents. 

JUDGMENTS. 

EDGE,  0.  J. — The  plaintiffs  in  this  case  purchased  certain  bighas  of 
land  in  a  village.  The  defendant,  who  was  a  co-sharer  in  the  village, 
brought  a  pre-emption  suit  in  respect  of  that  sale  in  which  the  plaintiffs 
were  defendants,  and,  having  established  his  right  under  the  wajib-ul-arz 
of  the  village  to  pre-empt  the  property,  got  a  decree.  In  that  suit  the 
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present  defendant  did.  not  ask  for  a  declaration  that  he  was  entitled  to  be       1889 
treated  as  a  purchaser  as  from  the  date  of  the  sale  to  the  present  plaintiffs,    DEC.  19. 
nor  did  he  ask  to  have  it  declared  that   he  was  entitled  to  the  rents   and 
profits  as  from  the  date  of  the  sale  to  the  present  plaintiffs,  nor  did    he 
ask  for  mesne  profits  BENCH. 

In  the  present  suit,  which  was  instituted  in  a  revenue  Oourt,  the  — 
plaintiffs  seek  to  recover  the  profits  which  accrued  in  respect  of  the 
property  which  was  in  question  in  the  pre-emption  suit  for  rabi  1290 
fasli  and  kharif  1291  fasli.  In  the  revenue  Court  the  Deputy  Collector 
dismissed  the  plaintiffs'  suit,  holding  that  the  effect  of  the  decree  in  the 
pre-emption  suit  was  to  vest  the  property  in  the  present  defendant  as 
from  the  date  of  the  purchase  by  the  now  plaintiffs,  and  that  the  plaintiffs 
not  being  recorded  co-sharers  [236]  in  the  village  at  the  date  of  the 
institution  of  the  present  suit,  oould  not  maintain  the  suit  in  the  revenue 
Court. 

On  appeal  the  District  Judge,  holding  that  until  a  pre-emption  decree 
is  actually  enforced  by  possession  being  obtained,  the  original  vendee 
and  not  the  pre-emptor  is  entitled  to  the  profits  of  the  property  sold, 
and  that  under  s.  93,  cl.  (h)  of  the  Kent  Act  (XII  of  1881),  a  person  who 
was  a  recorded  co-sharer  when  the  profits  accrued  can  sue  for  his  share 
of  the  profits  notwithstanding  that  at  the  time  of  suit  he  is  no  longer  a 
recorded  co-sharer,  set  the  decree  of  the  Deputy  Collector  aside  and 
remanded  the  suit  for  trial  on  the  merits.  From  that  order  of  the  District 
Judge  this  appeal  has  been  brought. 

The  suit  having  gone  on  appeal  to  the  District  Judge,  it  is  in  my 
opinion  immaterial  now  to  consider  whether  or  not  the  suit  was  instituted 
in  the  right  Court,  as  the  District  Judge  had  under  ss.  206,  207  and  208 
of  the  Kent  Act  (XII  of  1881),  jurisdiction  to  dispose  of  it  as  therein 
provided,  irrespective  of  the  question  as  to  whether  or  not  it  had  been 
instituted  in  the  right  Court.  It  appears  to  me  that  the  question  as  to 
whether  or  not  the  plaintiffs  are  entitled  as  against  the  defendant  to  the 
profits  or  any  part  of  them  claimed,  is  to  be  determined  by  the  decree 
which  the  present  defendant  obtained  in  the  pre-emption  suit.  If  the 
pre-emption  suit  had  been  differently  framed  and  a  declaration  aaked  for 
that  the  present  defendant  was  entitled  to  the  property  as  from  the  date 
of  the  sale  to  the  now  plaintiffs,  and  such  a  declaration  had  been  decreed, 
it  is  clear  to  my  mind  that  the  present  suit  could  not  be  maintained  so 
long  as  such  a  decree  stood.  I  express  no  opinion  as  to  whether  such  a 
decree  could  have  been  obtained.  I  must  regard  the  decree  in  the  now- 
defendant's  pre-emption  suit  as  one  which  merely  avoided  the  sale  to  the 
now-plaintiffs  as  from  the  date  when  that  decree  became  final  by  the  pay- 
ment in  accordance  with  the  decree  by  the  present  defendant  of  the  pre- 
emption price  which  was  decreed,  and  as  vesting  in  him  the  rights  of 
ownership  as  from  that  date  only. 

From  that  date  the  now- plaintiffs,  original  vendees,  became  in  law 
divested  of  all  interest  in  the  property,  and  consequently  in  my  [237] 
opinion  could  not  be  entitled  to  any  profits  which  subsequently  accrued  due, 
whether  at  that  date  or  subsequently  the  successful  pre-emptor  obtained 
possession  of  the  property. 

To  hold  that  the  successful  pre-emptor's  rights  would  in  such  a  case 
be  postponed  until  he  bad  obtained  possession  of  the  property,  would  be 
to  vary  or  stultify  the  decree  which  had  been  made,  and  would  encourage 
defeated  defendants  in  a  pre-emption  suit  to  resist  and  obstruct  as  long 
as  possible  the  execution  of  a  decree  which  had  been  duly  obtained. 
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1889  I*  is  to  n>y  mind  unnecessary  to  consider  what  may  or  may  not  have 

DEC.  19.     been  the   rights  of  a  pre-emptor  and    a  displaced    vendee    respectively. 

according  to  the    Muhammadan  Law    of  pre-emption,   as  what  we  would 

FULL      have  to  see  in  such  a  case  in   execution  would  be  that  the  decree  of  rour 

BENCH.     Courts  was  enforced,  and  the  party  obtaining  his    decree  got  the  fruits  of 

it.     Besides,  the  right  to  pre-empt  in  this  case  depended    on  the  contract 

12  A.  234    or  CU8tom  embodied  in  the  wajib-ul-arz  acd  not  upon  the  Muhammadan 

Law  of  pre-emption. 

In  my  opinion,  the  case  as  to  the  profits  which  accrued  between  the 
date  of  the  sale  and  the  date  when  the  present  defendant  in  accordance 
with  the  decree  paid  the  decreed  pre-emption  price,  stands  thus.  The 
vendor  having  parted  with  his  interest  by  the  sale  could  not  be  entitled  to 
those  profits.  The  decree  did  not  entitle  the  pre-emptor  to  those  profits. 
It  follows  that  the  original  vendees  must  in  this  case  be  the  persons  who 
are  entitled  to  them. 

For  reasons  which  differ  as  I  have  indicated  from  those  of  the  District 
Judge,  I  am  of  opinion  that  this  case  was  properly  remanded  and  that 
this  appeal  should  be  dismissed. 

I  would  also  order  that  costs  here  and  below  should  abide  the  event. 

STRAIGHT,  J. — I  am  of  the  same  opinion. 

BRODHURST,  J. — I  concur. 

TYRRELL,  J. — I  am  of  the  same  opinion. 

MAHMOOD,  J. — I  understand  the  facts  of  this  to  be  the  following. 
On  the  4th  of  January, '1S83,  one  Badha  Ballab  exe-[238]  cuted  a  sale 
whereby  he  conveyed  his  share  in  certain  zemicdari  estate  to  Sri  Ram  and 
Chet  Ram,  and  the  sale-deed  was  registered  on  the  5fch  of  January  1883. 

On  the  6th  of  March,  1883,  Deokinandan,  defendant-appellant,  being  a 
co-sharer  in  the  estate  of  which  a  portion  was  sold  as  abovementioned,  sued 
to  enforce  his  right  of  pre-emption  under  the  wajib-ul-arz  of  the  village. 
The  clause  relating  to  the  right  of  pre-emption  is  in  the  following  words 
in  that  document  : — 


Now,  these  are  Hindustani  words,  and  as  they  are  w"ords  of  my  own 
language  I  will  undertake  to  translate  them  into  English  as  literally  as 
possible  in  the  following  words  : — 

"Every  sharer  has  the  power  to  alienate  his  share,  but  first  to  the 
hands  of  his  brother  and  nephews  who  may  be  sharers,  and  in  case  of 
their  refusal  to  other  owners  of  the  thoke,  then  to  the  hands  of  the  owners 
of  a  second  thoke,  and  if  even  they  do  not  take  it  then  the  transfer  may 
be  made  in  favour  of  anyone  he  may  like.  And  if  in  respect  of  the  dimi- 
nution or  excess  of  price  between  the  seller  and  the  pre-emptor  (shaft} 
any  controversy  comes  in  front,  then  according  to  the  value  of  land  in  the 
adjacent  villages  the  decision  shall  be  made." 
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The  reason  why   I  have  translated  this  clause  of  the  wajib-ul-arz  so         1889 
minutely  will  appear  from  what  I  shall  have  to  consider  later  on  in  deliver-     DEC.  19, 
ing    my  judgment.     Meanwhile    it    seems   enough    to   point    out    that 
the   clause   begins    by    saying    that  every  co-sharer  of  the   village    has       FOLL 
power  to    transfer  his    share,    and,    after  this   statement,    which  only    BENCH. 

affirms    one   of     the    necessary     incidents    of   ownership,    it     subjects         

the  general  right  of  transfer  to  conditions  requiring  that  the  in- 
tending seller  should  in  the  first  instance  offer  to  sell  his  [239]  (F-*».). 
share  to  his  co-sharers  in  the  order  mentioned  in  the  clause,  which 
also  provides  that  in  case  of  dispute  as  to  the  price,  the  question  was  to 
be  settled  with  reference  to  the  value  of  the  land  in  adjacent  villages.  It 
is  even  more  important  for  the  purposes  of  what  I  am  going  to  say  further 
in  this  judgment,  that  whatever  the  nature  of  the  right  created  by  this 
clause  in  the  wajib-ul-arz  may  be,  that  clause  must  be  interpreted  in  the 
terms  in  which  it  has  been  framed,  and  that  in  considering  those  terms 
two  points  must  not  be  lost  sight  of.  The  first  point  is  that  in  referring 
to  the  right  which  the  clause  in  the  ivajib-ul-arz  either  recognised  or 
created,  the  term  used  for  the  person  intended  to  possess  such  a  right  is 
the  word  'shaft"  which  is  a  very  technical  term  of  the  Muhammadan  Law 
of  pre-emption,  and  signifies  the  pre-emptor  with  all  such  rights  and 
obligations  as  that  law  prescribes  for  him. 

The  second  point  to  be  noticed  in  that  clause  of  the  wajib-ul-arz  is 
that  whilst  it  prescribes  a  specific  rule  as  to  the  order  in  which  pre  emption 
might  bo  claimed  and  the  manner  in  which  the  disputes  as  to  the  price 
are  to  he  settled,  it  is  totally  silent  as  to  the  exact  point  involved  in  this 
case,  namely,  whether  the  purchaser  or  the  pre-emptor  is  entitled  to  the 
profits  of  the  vended  share  for  the  period  intervening  between  the  sale  and 
the  acquisition  of  possession  by  the  pre-emptor  under  the  decree  of  Court 
whereby  pre-emption  was  actually  enforced.  It  is  unnecessary  to  refer 
more  minutely  to  the  terms  of  the  pre-emptive  clause  of  the  wajib-ul-arz 
which  I  have  already  quoted.  It  is  enough  to  say  that  the  terms  of  the 
clause  are  such  as  fall  within  the  purview  of  a  Full  Bench  ruling  of  this 
Court  in  Karim  Baksh  Khan  v.  Phula  Bibi  (1)  where  all  the  learned 
Judges  then  constituting  this  Coart,  concurred  in  holding  that  such 
clauses  in  the  ivajib-ul-arz  are  covenants  which  run  with  the  land,  and  • 
(as  I  gather  from  the  judgments)  are  independent  of  the  doctrine  of  notice 
as  understood  in  equity  in  cases  such  as  those  contemplated  by  s.  40  of 
the  Transfer  of  Property  Act  (IV  of  1882)  and  the  illustration  to  that 
section.  I  have  referred  to  the  effect  of  the  Full  Bench  ruling,  only  by 
the  way,  not  only  because  t240]  it  enunciates  the  rule  of  law  unanimously 
adopted  by  the  whole  of  this  Court,  as  then  constituted,  requiring  my 
deference  to  the  view,  but  also  because  in  the  vast  majority  of  cases,  such 
clauses  in  the  wajib-ul-arz  would  in  equity  amount  to  notice,  and  at  any 
rate  the  exigencies  of  this  case  do  not  render  it  necessary  to  reconsider 
the  question. 

I  therefore  proceed  to  state  the  facts  of  this  particular  "case  further. 

The  pre-emptive  suit  of  Deokinandan,  defendant-appellant,  which  he 
had  instituted  on  the  6th  of  March,  1883,  resulted  in  a  decree  enforcing 
pre-emption  in  his  favour  passed  on  the  8th  of  September,  1883,  and 
under  that  decree  the  price  was  deposited  in  Court  on  the  15th  of  Novem- 
ber, 1883,  and  possession  was  obtained  by  him  formally  on  the  1st  of 
December,  1883. 


(1)  8  A.  103. 
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1889  What  happened  next  was  that  in  consequence  of  the  success  of  the 

DEC.  I9i     pre-emptive  suit,  the  name  of  the  purchasers  Sri  Ram  and  Chet  Ram, 

plaintiffs-respondents,  under  the    sale-deed   of  4th    Jaimary,   1883,  was 

FULL  struck  out  of  the  Government  revenue  records,  and  the  name  of  Deokinan- 
BENCH.  dan  the  successful  pre-emptor  was  entered  (by  proceedings  known  vjasdakkil 

kharij  or  mutation  of  names)  on  the  17th  of  March,  1884. 
12  A   234 
„  1  The  defendant,  besides  being  the  successful  pre-emptor,  is    also  the 

lambardar  of  the  village,   and   this  fact  explains  the  circumstance,  that  in 

•    this  litigation  he  appears  not  as  plaintiff  but  as  defendant.     The  litigation 

originated  in  a  suit  filed  by  Sri  Ram  and  Chet  Ram  in  the  revenue  Court 

.  for  recovery  of  their  share  of  the  profits  for  rabi   1290  and  kharif  1291 

fasli,  the  period  being  covered  by  the  interval  between  the  date  of  the  sale 

to  the  plaintiffs  and  the  date  upon   which  the  defendant  obtained  formal 

possession  under  his  pre-emptive  decree. 

The  suit  was  resisted  upon  various  grounds,  but  the  only  ground 
with  which  we  are  concerned  here  was  the  plea  that  inasmuch  as  by 
reason  of  the  defendant's  pre-emptive  decree  he  was  substituted  for 
the  plaintiffs  purchasers  in  the  sale  of  4th  January,  1883,  the 
[241]  plaintiffs  were  not  entitled  to  any  profits  for  the  period  intervening 
between  the  sale  and  the  date  on  which  the  defendant  was  formally  put 
in  possession  of  the  pre-empted  share  in  execution  of  his  pre-emptive 
decree.  The  Court  of  first  instance  accepted  this  plea  in  defence,  and 
dismissed  the  suit  without  trial  of  the  other  issues  which  arose  in  the  oase. 
On  appeal  by  the  plaintiffs  to  the  lower  appellate  Court  the  learned 
Judge  reversing  the  decree  of  the  first  Court  remanded  the  case  to  that 
Court,  under  s.  562  of  the  Civil  Procedure  Code,  for  trial  on  the  merits, 
holding  that  the  plaintiffs  were  entitled  to  claim  the  profits  for  the  period 
between  the  sale  to  them  and  the  time  when  the  defendant  obtained  formal 
possession  under  this  pre-emptive  decree. 

In  holding  this  view  the  learned  Judge  expressly  relied  upon  a  ruling 
of  Oldfield,  J.,  and  myself  in  Deodat  v.  Eamautar  (1),  with  special 
reference  to  my  judgment  in  that  case.  In  the  course  of  that  judgment 
I  said: — 

'  A  pre-emptor,  therefore,  before  his  pre-emption  is  actually  enforced, 
possesses  no  such  right  in  the  subject  of  pre-emption  as  would  entitle  him 
to  any  benefits  arising  out  of  the  property,  which  he  is  only  entitled  to 
take  by  substitution,  but  has  not  yet  actually  taken.  On  the  other 
hand,  the  original  vendee  cannot,  whilst  he  is  in  possession,  be  regarded 
as  a  tresspasser,  who  would  have  no  right  to  enjoy  the  usufruct  of  the 
property  which  be  has  purchased,  nor  would  it  be  equitable  to  hold  that 
the  pre-emptor,  before  be  has  actually  paid  the  price,  should  be  entitled 
to  the  profits  of  the  property  which  be  can  take  only  upon  duly  making 
such  payment." 

After  saying  this  I  went  on  to  cite  certain  rulings,  and  to  those  which 
I  then  cited  I  may  now  add  the  case  of  Emam-ood-deen  Smudayur  v. 
Abdool  Soobhan  (2)  as  having  some  bearing  upon  the  question  now  under 
consideration,  though  the  report  is  much  too  meagre  to  enable  me  to  decide 
how  far  it  may  be  taken  to  support  the  view  which  I  expressed  in  the 
passage  which  I  have  quoted.  [242]  In  the  same  judgment,  however,  after 
relying  on  the  ruling  of  this  Court  in  Baldeo  Pershad  v.  Mohun  (3) 
I  went  on  to  say  •.  — 


(1)  8  A.  602.          (2)  7  W.E.  117.  (3)  N.W.P.H.C.R.  (1866)  Rev,  Ap,  30, 
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"  The  same  rule   was  laid  down  by  Straight,  J.,  in  Ajudhia  v.  Baldeo  1889 

Singh  (1)  which  is  the  latest  case  upon  the  subject.     I  entirely  concur  in  ~DEC  19, 

the  principle  upon  which  these  rulings  proceed  :  and  if  the  exigencies  of        

this   case  needed  it,  I  would,  by  reference  to    the  original  texts  of  the  FULL 

Muhammadan  Law,  have  shown  that  the  principle    is  a  necessary  con-  BENCH. 

sequence  of  the  very  nature  and  incidents  of  the  right  of    pre-emption        

itself."  12  A.  234 

Those  exigencies  have,  however,  arisen  in  this  case,  owing  to  the  ^F>B-^ 
manner  in  which  the  case  has  been  argued  with  especial  reference  to 
Muhammadan  Law  by  the  learned  pleaders  for  the  parties,  and  I  must 
therefore  refer  to  the  original  texts  of  that  law.  But  before  doing  so,  I 
wish  to  mention  that  the  learned  District  Judge  is  right  in  pointing  put 
that  the  rule  which  I  laid  down  in  Deodat  v.  Bamautar  (2)  is  consistent 
with  that  laid  down  in  Ajudhia  v.  Baldeo  Singh  (1),  and  that  my  misreading 
may  have  been  superinduced  by  the  circumstance  that  in  the  phrase 
"  when  the  subsequently  awarded  sale  to  the  plaintiff  took  place,"  the 
word  '  awarded,*  is  (as  my  brother  Straight  assures  me)  a  misprint  for 
the  word  "avoided."  The  question  then  is,  what  is  the  rule  of  tl.a 
Muhammadan  Law  of  pre-emption  on  the  point  now  under  consideration? 
In  expressing  my  opinion  on  this  subject  I  shall  presently  have  to  refer 
to  the  original  texts  of  that  law,  but  meanwhile  I  may  cite  the  ruling  of 
Koberts  and  Turner,  JJM  in  Buldeo  Pershad  v.  Mohun  (3)  to  show  how  those 
learned  Judges  propounded  that  law  in  a  case  similar  to  the  one  now 
before  Us,  because  that  also  was  a  suit  by  a  purchaser  for  profits  against 
the  lambardar  of  property  which  had  subsequently  been  pre-empted. 
They  do  not  seem  to  have  doubted  that  the  principles  of  the  Muhammadan 
Law  of  pre-emption  would  by  analogy  be  applicable  to  such  cases,  for 
they  go  on  to  say  : — 

[243]  "  On  referring  to  the  treatises  on  Muhammadan  Law,  we  find 
it  clearly  laid  down  that  the  original  purchaser  is  entitled  to  hold  the  land 
or  ether  subject  of  pre-emption  without  rent  or  hire,  while  it  remains  in 
his  hands,  and  if  he  has  sown  the  land,  the  pre-emptor  must  wait  for  the 
ripening  of  the  croos.  In  other  words,  he  is  entitled  to  the  enjoyment  of 
it,  and  if  he  may  enjoy  it,  it  is  clearly  immaterial  whether  the  enjoyment  of 
it  be  by  himself  personally  or  his  tenants,  and  this  doctrine  seems  most  in 
accordance  with  equity.  The  purchaser  has  in  most  instances  paid  the 
purchase- money  ;  is  he  to  lose  all  interest  and  profits  because,  at  some 
subsequent  time,  the  contingency  occurs  that  a  pre-emptor  claims  and 
•exercises  his  right  of  pre-emption,  and  is  the  pre-emptor  who  has  kept 
his  money  in  his  pocket,  till  it  suited  his  purpose  to  exercise  his  right, 
to  obtain  profit  which  will  be  the  greater  in  proportion  to  his  delay  ?" 

This  view  is  in  accord  with  what  I  laid  down  in  Deodat  v,  Bamautar  (2) 
and  1  now  proceed  to  show  that  it  is  the  necessacy  result  of  the  most 
authoritative  texts  of  the  Mubammadan  Law  of  pre-emption.  And  in 
order  to  do  so  with  clearness,  I  think  it  will  be  convenient  to  deal  with 
the  subject  under  two  separate  heads  as  propositions  in  themselves. 

That  the  enforcement  of  pre-emption  is   deemed   to   have   taken 

place  when,  by  virtue  of  his  pre-emption,  the  pre-emptor  obtains  possession 

the  pre-bmptional  tenement,  either  under  a  voluntary  surrender  thereof 

by  the  seller  or   the  buyer,  or   under  a  decree  ;    and  that  unless  and  until 

such   enforcement   has  taken  place,  the   buyer  continues  to  remain   the 

(1)  7  A.  674,  (2)  8  A.  503.  (3)  N.W.P.H.O.R.  (1866)  Rev.  Ap,  30. 
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1889       owner  of  the  pre-empted   property  and  it  does  not  till  then  rest  in  the 

DEC.  ift    pre-emptor. 

(2)  That  the  buyer,   during   his   possession    as    such    is   entitled    to 
FULL       appropriate  the  profits  accruing  from    the  pre-emptional   tenement  and  if 

BENCH,     pre-emption  is  enforced  against  such  buyer,  the  pre-emptor  is  rot  entitled  to 
claim  such  profits  for  any  period  antecedent  to  the  enforcement  of  his  pre- 

12  A.  231  emption.  In  support  of  the  first  of  these  propositions  I  cite  the  following 
(F.B.).  orginal  authorities  of  the  Muhammadan  [244]  Law  of  pre  emption,  taking 
the  Hedaya  as  the  first  and  highest  in  that  system  of  jurisprudence  (1). 
"  The  shaft  does  not  become  proprietor  of  the  house  until  the  purchasers 
surrender  it  to  him,  or  until  the  M^istratf  pass  a  decree,  because  the 
purchaser's  property  was  complete,  and  cannot  be  transferred  to 
the  shaft  but  by  his  own  consent  or  by  a  decree  of  a  Magistrate  ;  (in  the 
same  manner  as  in  the  case  of  a  retraction  of  a  grant,  where  the  property 
of  the  grantee  being  completely  established  by  the  grant,  it  cannot  be 
transferred  to  th$  grantor,  but  by  the  surrender  of  the  grantee,  or  by  a 
decree  of  a  Magistrate)  the  use  of  this  law  appears  in  a'  case  where  the 
shaft  after  having  preferred  his  claim  before  witnesses  previous  to  the 
decree  of  the  Magistrate  or  the  surrender  of  the  purchaser,  dies  or  sells  the 
house  from  whence  he  derived  his  right  ;  or  where  the  house  adjoining  to 
that  to  which  the  right  of  shufa  relates  is  sold  :  for  in  the  first  of  these 
instances  the  house  is  not  a  part  of  his  hereditaments,  because  it  was  not 
his  property;  and  the  right  of  shufa  fails  in  the  second  instance,  as  the 
fundamental  principle  of  that  right  is  extinguished  previous  to  his  becoming 
the  proprietor  ;  and  in  the  third  case,  be  has  no  right  of  shufa  with 
respect  to  the  house  which  is  sold,  since  the  house  from  which  he  would 
have  derived  that  right  is  not  bis  property."  —  (Hamilton's  Hedaya  by 
Grady,  page  550). 

This  is  a  good  paraphrastic  translation  of  the  original  Arabic  texbof 
the  Hedaya  which  I  have  cited,  and  I  adopt  it  because  it  [245]  brings 
out  in  clear  light  the  point  of  law  which  that  text  lays  down.  Next  in 
authority  is  the  text  of  the  Fatawa-i-Kazi-Khan  (J)  ;— 

"A  pre-emptor  cannot  acquire  ownership  until  a  decree  for  pre- 
emption be  passed,  or  the  pre-emptor  obtain  possession  by  mutual  consent. 
If,  therefore,  another  house  situated  beside  the  house  in  respect  of  which 
pre-emption  is  claimed  be  sold  and  the  kazi  pass  a  decree  for  pre-emption 


U  I  jl  lift  ** 
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in  favour  of  the  pre-emptor  subsequent    thereto,  and  then  the  house  fpre-       1869 
empted)  be  surrendered  to  him,  the  pre-emptor  is  not  entitled  to  take  that     DEC.  19. 
other  adjacent  house  by  right  of  pre-emption,  for  he  was  not  a  neighbour 
of  that  house  at  the  time  of  its  sale."  FULL 

Then  come  two  texts-  from  the  Fatawa-i-Alamgiri  (A),  "With  regard  BENCH. 
to  pre-emption  the  rule  is  that  it  is  lawful  to  demand  pre-emption  at  the  «T~^o4 
time  of  the  actual  occurrence  of  its  cause,  that  this  rigbb  is,  in  a  manner,  ' 

strengthened  after  such  demand,  and  that  a  pre-emptor  acquires  a  right  of 
ownership  by  virtue  of  a  decree  of  the  kazi  or  of  possession  by  mutual 
consent." 

This  is  the  first  text  and  the  next  is  (B)  :  — 

"  A  pre-emptor  does  not  become  owner  on  preferring  a  claim  for 
pre-emption  until  the  kazi  passes  a  decree  for  pre-emption,  or  [246]  until 
the  house  is  surrendered  to  the  pre-empfcor  by  the  purchaser  (by  mutual 
consent).  Hence  if  (after  the  institution  of  the  claim  and  before  the 
passing  of  a  decree)  another  house  adjacent  to  it  (that  is  the  house  pre- 
empted) be  sold,  and  the  kazi  pass  a  decree  of  pre-emption  after  its  sale, 
or  the  purchaser  deliver  possession  of  the  pre-empted  house  to  the 
pre-emptor.  the  latter  is  not  entitled  to  the  other  house  by  pre-emption. 
So  in  the  Muhitus  Sarkhasi." 

I  wish  to  cite  two  more  texts  upon  the  same  point,  the  first  being  from 
the  Durrul  Mukhtar,  and  the  other  from  the  Baddul  Mukhtar,  commonly 
known  as  Shami's  commentary  on  the  former  work.  The  Durrul  Mukhtar 
has  the  following  (C)  :  — 

'  The  pre-empted  tenement  becomes  the  property  of  the  pre-emptor 
by  taking  possession  by  mutual  consent  or  by  decree  of  the  Judge.  The 
decree  of  a  Judge  is  an  alternative  addition  to  taking  possession  (by  mutual 
consent),  because  of  the  establishment  of  the  pre-emptor's  ownership  by 
decree  alone  even  before  taking  possession.  So  has  been  affirmed  by 
Mulla  h.husrau. 

Shami's  commentary  on  the  above  passage  is  as  follows  (D)  :  — 

fr*Ca>  l*J  (A) 


i  IJ  kjjLAJj  jJJ/^i  £jAiJU  LjajJA^H  u_CJL;J|  ^Ib  **>  (B) 
U'l  ^  Jo  ^.liJ^ft  ^>^\  ^  *J|  jJJj^jLj;  riJUi;  .)  AW} 
l»3ft  ^'s.>  Jj^!  /J  C^«AJ  ,J  f^|  ;|J|  ^jXA  J|  jijl-o  J*;  5  J;(jHj 
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1889  '  He  '  (the  author  of  the  Durrul  Mukhtar)  says  by  taking  possession. 

DEC.  19      He  savs  8O   because  the  ownership  of  the  purchaser  has  been  perfected 

and  therefore  it  cannot  be  transferred  from   him  except  by   one   of    t,he 

FULL      above-mentioned     two     causes    (that    is    by    possession    with     mutual 

BENCH,    consent  or  the  decree  of  the   Judge)    as  is  the    rule  relating  to    revo- 
cation    of     gift.     Therefore     if     the     purchaser    has  died    or  has  sold 

11  A.  234  [247]  the  property  whereby  he  has  acquired  the  right  (that  is,  the  pre- 
(F.B  ).  emptive  tenement)  or  an  adjacent  house  has  been  sold  before  taking 
possession  of  the  decree,  the  right  (of  pre-emption)  is  invalidated.  And  if 
the  purchaser  has  eaten  (that  is  appropriated)  the  fruit  which  came  into 
existence  after  his  possession,  he  is  under  no  obligation  thereof.  All  this 
in  the  A  Ijauhara.  He  (the  author  of  the  Durgul  Mukhtar}  says,  that  there 
is  an  alternative  conjunction  between-  taking  possession  and  the  decree  of 
the  kazi.  It  therefore  follows  that  if  he  had  gob  ifc  (that  is,  decree  of  Court) 
before  '  the  taking  of  possession,'  as  in  Alghurar,  he  might  have  saved  him- 
self from  ambiguity.  He  says  'according  to  what  has  been  affirmed  by  Mulla 
Khusrau.'  This  means  that  he  has  done  so  by  following  others  besides 
himself  from  among  the  commentators." 

Now  reading  these  texts  carefully  (and  all  of  them  are  authoritative) 
there  can  be  no  doubt  that  under  the  Muhammadan  Law  of  pre-emption 
the  ownership  of  pre-empfced  property  does  not  in  the  case  of  a  successful 
pro-emptor,  vest  in  him  till  he  has  actually  enforced  his  right,  whether  by 
surrender  by  the  purchaser,  or  under  decree  of  Court,  and  that  in  either 
case  his  right  of  ownership  does  not  take  date  from  the  time  of  the  sale 
to  the  purchaser,  but  from  such  surrender  or  decree.  As  if  this  was  n<5t 
acknowledged  rule  of  the  Muhammadan  Law  of  pre-emption,  I  have  been 
referred  in  the  course  of  the  argument  to  certain  observations  which  I 
made  in  delivering  my  judgment  in  the  Full  Bench  case  of  Govind  DayaJ. 
v.  Jnayatullah  (1)  and  especially  to  the  observations  at  page  809  of  the 
report,  where  I  enunciated  the  rule  that  the  right  of  pre-emption  is  not 
^a  right  of  re-purchase  either  from  the  vendor  or  from  the  vendee,  in- 
volving any  new  cantract  of  sale ;  but  it  is  simply  a  right;  of  substitu- 
tion entitling  the  pre-emptor,  by '  reason  of  a  legal  incident  to  which 
the  sale  itself  was  subject,  to  stand  in  the  shoes  of  the  vendee  in  respect 
of  all  the  rights  and  obligations  arising  from  the  sale  under  which 
he  has  derived  his  title.  And  I  went  on  further  to  emphasize  the  rule 
by  saving,  "  It  is,  in  effect,  as  if  in  a  sale-deed  the  vendee's  name  were 
[248] rubbed  out  and  the  pre-emptor's  name  inserted  in  its  place."  I  have 
quoted  these  passages  because  they  have  been  relied  upon  in  support 
of  the  hypothesis  that  a  pre-emptor's  title  of  oionership  dates  from  the 
date  of  the  sale  in  respect  of  which  he  has  enforced  his  pre-emption.  It  is 
enough  to  say  that  in  the  case  where  these  observations  were  made  the 
point  now  before  us  was  not  the  subject  of  consideration,  and  that  all 
that  had  to  be  considered  then  was  whether  the  right  of  pre-emption  was 
a  right  of  re-purchase  created  by  the  pre-empted  sale  itself  or  an  inchoate 
right  which  existed  before  the  pre-empted  sale  so  as  to  render  that  sale 
a  cause  of  action  for  a  pre-emptive  suit.  I  held  then  as  I  hold  still  that 
the  right  of  pre-emption  in  its  inchoate  form  exists  in  the  pre-emptor 
antecendently  to  the  sale  of  which  he  complains,  or  if  it  were  not  so, 
jurisprudence  would  decline  to  recognize  that  a  right  which  did  not  exist 
at  the  time  of  the  sale  is  created  by  the  very  sale  which  is  complained  of 
as  an  injuria  to  the  right  which  that  injury  itself  created.  I  did  hold- in 

(1)  7  A.  775. 
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that  case  as   I   hold   still  that  the  right  of  pre-emption  is  nothing  more        1889 
nor  less  than  the  right  of  the  pre-emptor  to  be  substituted  for  the  purchaser     DEO.  19. 
in  the  sale  in  respect  of  which  pre-emption  is  sought  to  be  enforced.    But 
when   I   apoke  of  substitution  in   that  case,  and  as  I  speak  of  it  now,  I      FULL 
never  said  nor  do  I  now  intend  to  say  that  such  substitution  is  independent     BENCH, 
of  the  rules  of  law  imposed  thereupon  as  conditions  precedent  to  and         .   2_. 
governing  such  substitution  itself.     Among  the   conditions  of  such  substi-  '_  . 

tution  as  the  pre-emptor  can  claim  is  the  condition  which  the  texts  which 
I  have  cited  indicate,  namely  that  a  pre-emptor's  ownership  does  not 
vest  in  him  till  he  actually  enforces  his  right  by  one  of  the  two  methods 
which  those  te'xts  contemplate,  that  is,  either  by  surrender  by  mutual 
consent  or  by  decree  of  Court.  In  the  present  case  there  is  no  question 
of  surrender  by  mutual  consent,  and  the  dispute  is  as  to  what  the  defend- 
ant acquired  under  his  pre-emptive  decree  of  8bh  September,  1883  in  execu- 
tion whereof  he  obtained  formal  possession  on  tbe  1st  of  December,  1883, 

Now  I  have  already  pointed  out,  that  according  to  •  the  authoritative 
texts  of  the  Muhammadan  Law  of  pre-emption  which  I  have  [249]  cited, 
the  defendant  as  successful  pre-emptor  could  not  become  owner  of  the 
pre-empted  property  till  acquisition  of  possession  by  consent  of  the  pur- 
chasers, plaintiffs,  or  under  decree  of  Court.  There  being  no  question  of 
surrender  by  mutual  consent,  we  have  to  refer  to  the  law  as  to  tbe  decrees 
of  tbe  Court  in  such  cases.  That  law  is  contained  in  s.  214  of  the  Code 
of  Civil  Procedure  (Act  XIV  of  1882)under  which  the  defendant-appellant's 
pre-emptive  decree  of  8th  September,  1883  was  passed,  and  he  obtained 
possession  on  1st  December,  1883 

Does  that  section  contemplate  that  by  dint  of  such  decree  and  such 
possession  thereunder  the  defendant  as  successful  pre-emptor  was  entitled 
not  only  to  the  pre-empted  property  but  also  to  the  profits  (or  the  period 
intervening  between  the  sale  and  the  acquisition  of  possession  by  the 
defendant  under  that  decree  ?  There  is  no  contention  that  the  decree 
contained  any  such  terms  as  would  either  be  inconsistent  with  or  go  in 
excess  of  the  provisions  of  this  section.  I  take  it  therefore  that  the  appel- 
lant's pre-emptive  decree  of  8th  September,  1883,  was  framed  in  conformity 
with  the  requirements  of  s.  214  of  the  Civil  Procedure  Code,  and  that  he 
obtained  possession  as  successful  pre-emptor  on  the  1st  December,  1883,  in 
execution  of  that  decree.  I  hold  therefore  that  up  to  that  date,  namely 
the  1st  December  1883,  when  the  terms  of  the  decree  were  fulfilled  And 
enforced,  the  plaintiffs- respondents  Sri  Ram  and  Chet  Bam  as  purchasers 
under  tbe  sale-deed  of  4th  January,  1883,  remained  owners  of  the  pre- 
empted share,  and  that  such  ownership  did  not  vest  in  the  defendant  from 
the  date  of  the  sale,  notwithstanding  his  success  in  the  pre-emptive  suit, 
and  that  his  actual  substitution  as  owner  of  the  pre-empted  property 
muat  date  with  bis  possession  on  the  1st  December,  1883. 

This  leads  me  to  the  consideration  of  the  second  question  as  enun- 
ciated by  me  at  tbe  outset,  and  the  answer  to  it  is  only  a  corollary  to 
what  I  have  already  said.  For  if  the  ownership  of  tbe  pre-empted  share 
did  not  vest  in  the  defendant-appellant  till  he  obtained  possession  by  ful- 
filling his  pre-emptive  decree  on  the  1st  December,  1883,  it  follows  that  he 
had  no  right  to  appropriate  the  [250]  profits  of  the  pre-empted  share  of 
which  till  then  Sri  Earn  and  Chet  Bam,  purchasers,  plaintiffs-respondents, 
were  owners. 

-I  might  have  left  tbe  matter  here,  but  because  much  argument  has 
been  addressed  with  reference  to  the  rule  of  the  Muhammadan  Law  of 
pre-emption  as  to  the  right  to  the  profits  of  the  pre-empted  property 
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1890       during  the  interval  between    the  sale  and  the    enforcement  of  pre-emption 

DEC.  19-    by  fchQ  pre-emptor  either    under  surrender  by  the    purchaser*  or  decree  of 

Court,  I  wish  to  state  how  that  law  deals  with  such  a  question.     In  doing 

FCJLL      so  it  is  necessary  to  refer  to  some   more  of  the    original    texts  of  that  law, 

BENCH      but  before  citing  them  to  any  purpose  it  is  necessary  to    explain  that  the 

-        question  now  under  consideration  is  dealt  with  by  the  authorities  of  the 

12  A.  23*=    Muhammadan  Law  of  pre-emption    as  a  matter  relating    to  &he  deduction 

(F  B  ).       from  the  price   which   the  pre-emptor  has  to  pay  to  the  purchaser  before 

enforcement  of  his  pre-emptive  right. 

Treating  the  question  in  this  manner,  the  author  of  Hedaya  (vide 
page  558,  H  imibon's  Hadaya  by  GraJy)  contemplates  two  cases,  namely 
the  case  in  which  land  has  been  sold  with  the  crop  of  fruit  existing  there- 
on at  the  time  of  the  pre-empted  sale,  and  the  case  where  such  fruit  is 
produced  after  the  sale  whilst  the  land  is  in  possession  of  the  purchaser. 
He  then  goes  on  to  say  (E)  :  — 

"  In  either  of  the  two  preceding  cases,  if  the  purchaser  have  gathered 
the  fruit,  and  the  shaft  afterwards  come  and  claim  his  privilege,  he  is  not 
entitled  to  the  fruit  so  gathered  ;  for  it  is  no  longer  an  appendage  of  the 
ground.  It  is  said  in  the  Maksoot,  that  if  the  purchaser  have  gathered 
any  of  the  fruit,  a  proportionate  abatement  should  be  made  in  the  price 
to  the  shaft.  Tbe  compiler  [251]  of  the  Hedaya  remarks,-  that  this  is  in 
the  former  only  of  the  two  above  mentioned  cases  ;  for  the  fruit  being 
produced  at  the  time  and  being  actually  and  expressly  included  in  the 
sale,  it  is  natural  to  suppose  fchat  a  part  of  the  price  was  given  in  considera- 
•  fcion  of  it  ;  whereas,  in  the  latter  case,  the  fruit  was  not  produced,  and 
could  only  be  included  in  the  sale  as  a  consequent,  whence  no  part  of  the 
price  could  have  been  set  against  it." 

I  have  again  adopted  Mr.  Hamilton's  paraphrastic  translation  of  the 
original  Arabic  text,  because  it  brings  forth  the  rule  of  law  therein  laid 
down,  and  that  rule  is  made  clearer  by  the  author  of  the  Kifaya,  a  well- 
known  commentary  of  the  Hedaya. 

Kaferring  to  the  above  cited  text  of  Hedaya,  the  commentator 
goes  on  to  say  (F)  :  — 
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"  He    (the    author    of    the  Hedaya)  says  '  ani  the  trees  have  then       1889 
brought  forth  fruit  whilst  in  possession  of  the  purchaser.'  He  has  placed   this     DEC.  19. 
restriction  according  to  his  saying  '  in  the  possession  of   the  purchaser ' 
because  in  a  case  of  the  fruit  coming  forth  whilst  in  possession  of  the  seller 
before  possession  and  then  the  purchaser  has  taken   possession,   the  pur- 
chaser has  a  right  to  a  share  out  of  the  price,  as  would  be  the  case  if  the        — — 
fruit  existed  at  the  time  of  the  sale.     He  sa\s  'in  both  cases;'  this  means     *    *' 
either  in  the  case  when  the  tress  were  bearing  fruit  at  the  time  when  the      (F  B-  r 
sale    took  place  and  then  the  purchaser  removed  them,  or  the  case  when 
there  did  not  exist  any  fruit  on  the  trees,  and  the  sale  took  place  only  in 
respect  of  the  land  and  the  trees,  and  the  latter  brought  forth  fruit  whilst 
in  possession  of  the  purchaser,  who  then  separated  them.     In    either  of 
these  cases  the  pre-emptor  is  not  entitled  to  take  the  fruit." 

[252]  It  is  clear  frome  these  texts  that  when  land  with  a  crop  of  fruit  . 
existing  thereon  at  the  time  of  the  sale  is  purchased,  an  abatement;  of  the 
price  proportionate  to  the  value  of  such  crop  will  be  made  in  favour  of  the 
pre-emptor  because  he  is  supposed  to  have  purchased  the  property  knowing 
that  the  fruit  existed  thereon,  and  that  a  portion  of  the  price  which  he 
paid  was  in  lieu  of  the  crop  of  fruit  then  existing.  But  it  is  equally  clear 
from  the  texts  that  when  the  crop  of  fruit  comes  into  existence  after  the  sale 
whilst  the  land  is  in  possession  of  the  purchaser,  no  abatement  of  the 
price  will  be  made  in  favour  of  the  pre-emptor,  and  he  has  to  pay  the  full 
price.  The  ratio  of  course  is  that  during  his  possession  as  such,  the 
purchaser  under  a  subsequently  pre-empted  sale  is  owner  of  the  property 
which  be  has  purchased  till  pre-emption  is  actually  enforced  against  him, 
and  that  during  his  possession  as  such  owner  he  is  entitled,  as  a  natural 
incident  of  his  right  of  ownership,  to  the  produce  of  his  own  property, 

That  this  is  the  rule  of  the  Muhammadan  Law  of  pre-emption  appears 
further  from  the  following  texts  of  the  Fatawa-i-Alamgiri  which  may  be 
taken  as  the  most  authoritative  work  of  Muhammadan  Law  for  adminis- 
tering that  system  in  India. 

"If  the  buyer  has  already  gathered  the  fruit  which  grew  during  his 
possession,  and  then  the  pre-emptor  has  arrived,  then  whether  the  fruit 
is  still  standing,  or  has  been  appropriated  by  the  purchaser,  by  sale  or  b.y 
eating  it,  the  pre-emptor  must  take  the  land  and  the  trees  in  lieu  of  the 
whole  price  if  he  chooses,  and  he  has  no  right  to  the  fruit.  So  in  the 
•  Sirajul  Wahhaj  (G)." 

The  next  text  is  even  stronger  for  showing  that  the  produce  of  land 
during  possession  of  the  purchaser  belongs  to  him  and  not  to  the  pre- 
emptor. 

[253]  "If  the  land  purchased  contained  a  crop  too  small  to  fix  its 
value,  and  if  that  crop  subsequently  ripened  and  was  cut  away  by  the 
buyer,  and  then  the  pre-emptor  arrived  and  took  the  land  by  pre-emption, 
no  abatement  will  be  made  in  the  price  in  his  favour  on  account  of  the 
said  crop.  So  in  the  Mulutus  Sarkhasi  (H)." 
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1889  It  is  needless  to  multiply  authorities  on  this  point,  for  the  authorities 

DEC.  19.     which  I  have  already  cited  render  the  contention   wholly  untenable  bbtt 

under  the  Muhammadan  Lvw  of  pre-emption  the  ownership  of  the  pre- 

FOLL      empted  property  vests  in  the  successful  pre-emptor  from  the  da^e  of  the 

BENCH,    pre-empted  sale  without  and  before  the  pre-emptor  having  actually  enforced 

his  pre-emption  by  mutual  consent,  or  by  fulfilling  the  requirements    of  a 

12  1.  234    decree  of  Court.     Equally  untenable  under  that  law  would  be  the  proposi- 

(F.B.).      tion  that  during  the  interval  between  the  pre-empted  sale  and  the  actual 

enforcement  of  pre-emption  as  above-mentioned,  the  pre-emptor  is  entitled 

to  the  profits  of  the  pre-empted   property  of   which   he  was  not  till  such 

enforcement  the  actual  owner. 

That   such   is  the  rule  of  the   Muhammadan  Law  of  pre-emption  in 
such  cases,  I  have  absolutely  no  doubt ;  and  if  I   have  referred  to  the 
.     original  authorities  at  such  length  it  is  only  out  of  deference  to  the  con- 
tention which  was  seriously  urged  in  the  course  of  the  hearing  that  such 
was  not  the  rule  of  the  Muhammadan  Law  of  pre-emption. 

To  the  argument  so  addressed  much  interest  has  been  added  by  the 
contention  that  the  parties  to  the  present  suit  being  Hindust  the  Hindu 
L%w  would  be  applicable  to  them,  that  there  exists  in  this  country  a 
Hindu  Liw  of  pre-emption  which  we  are  bound  to  apply  to  this  case  under 
the  Civil  Courts  Act  (XII  of  1887,  a.  37)  and  according  to  the  rule  of 
justice,  equity  and  good  conscience.  It  was  further  argued  on  behalf  of  the 
appellant  that  the  rules  [231]  of  the  Muhammadan  Law  of  pre-emption  are 
not  even  by  analogy  applicable  to  cases  such  as  this,  that  the  wajib-ul- 
arz  represents  only  a  covenant  or  agreement  between  co-sharers  of  a  vil- 
lage, and  as  such  a  suit  for  pre-emption  under  the  pre-emotive  clause  of 
the  wajib-ul-arz  must  be  dealt  with  practically  as  a  suit  for  specific  per- 
formance of  a  contract  such  as  s,  40,  of  the  Transfer  of  Property  Act  (IV 
of  1882)  contemplates,  the  sale  in  this  case  being  later  than  the  time 
when  that  enactment  came  into  force.  In  dealing  with  this  part  of  the 
case  as  argued  before  us  by  the  learned  Pandit  on  behalf  of  the  appel- 
lant, I  will  for,  the  purposes  of  clearness  deal  with  the  argument  under 
distinct  heads.  I  will  show  : — 

(1)  That  there  is  no  law  of  pre-emption  in  the  Hindu  Law.  • 

(2)  That  entries  in  the  pre-emptive   clause   of   the   wajib-ul-arz  are 
good  primci  facie  evidence  of  the  existence  of  pre-emption  in  the  village  to 
which  such  wajib-ul-arz  relates. 

(3)  That  such  custom  must  in  the  absence  of  anything  to  the  contrary 
be  taken  to  be  founded  on,  and  co-extensive  with,  the  Muhammadan  Law 
of  pre-emption. 

(4)  That  in  cases  where   it   is   shown  that  the  custom    or  compact! 
recorded  in  the  wajib-ul-arz  is  in  any  respect    not  co-extensive    with  the 
Muhammadan  Law  of  pre-emption  or  is  at   variance  from   such    law,  the 
Court  may  administer  a  modification  of  that  law  according  to  the  circum- 
stances of  each  case. 

(5)  That  where  such  custom  or  compact  is  silent  upon  any  particular 
point  the  Court  will  follow  the  analogies  of  the  rules  of  the  Muhammadan 
L%w  of  pre-emption  on  that  point,  so  long  as  those  rules  are  consistent 
with  the  principles  of  justice,  equity  and  good  conscience. 

Now  upon  the  first  of  these  points  the  learned  Pandit  in  order  to  show 
that  the  Hindu  Law  contains  definite  rules  of  pre-emption  relied  upon  a 
text  of  the  Mahanirvanv  Tantra  (Chapter  XII,  verses  107  112)  quoted  by 
Babu  Shyama  Charan  Sarkar  Vidya  Bhushan,  at  page  627  of  the  second 
volume  of  his  Digest  of  the  Hindu  Law  named  Vyvastha  Chandrika,  where 
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the  original  Sanskrit  [255]  fcexb  of  the  Tantra  is  also  quoted.  The  text  1889 
no  doubfc  provides  a  right  of  pre-emption,  but  it  has  long  been  the  subject  DEC.  19. 
of  interest  to  eminent  Sanskrit  scholars,  whose  final  decision  is  that  it  is 
of  a  recent  date,  that  the  Mahanirvana  Tantra  itself  is  not  a  work  of  FCLL 
authority  in  the  Hindu  Law,  and  that  inasmuch  as  it  provides  a  rule  BENCH, 
which  does  not  exist  in  the  authoritative  works  of  the  Hindu  Law,  such 
as  the  Smritis,  or  even  works  of  less  authority,  the  text  is  valueless  for  12  *•  28* 
purposes  of  laying  down  any  authoritative  rule  of  the  Hindu  Liw  such  as  (F.B.), 
the  Courts  would  respect  and  administer.  It  has  indeed  been  even 
suspected  that  the  text.oocurring  as  it  does  malapropos  in  the  Mahanirvana 
Tantra  itself,  is  an  interpolation  made  sometime  in  the  reign  of  the 
Muhammadan  Emperor  Akbar,  when  strenuous  efforts  were  made  to 
.bring  the  Hindu  and  the  Muhammadan  populations  under  practically  the 
same  law  for  temporal  purposes.  I  have  had  before  now  to  consider  the 
exact  authoritativeness  of  the  Mahanirvana  Tantra  as  an  authoritative 
work  of  law.  This  was  in  the  Full  Bench  case  of  Gobind  Dayal  v. 
Inayatullah  (1)  and  what  I  said-  upon  the  subject  is  to  be  found  at 
pp.  785-790  of  the  report,  I  have  no  desire  te  repeat  what  I  said  then, because 
nothing  new  has  been  offered  in  the  argument  in  this  case  beyond  reference 
to  the  case  of  Omed  Roy  v.  Nackched  Bai  (2)  which  is  the  solitary  case 
which  the  learned  Pandit  has  pointed  out  as  supporting  his"  contention 
that  a  Hindu  Law  of  pre-emption  exists  and  was  in  that  case  administered 
by  the  Court.  The  case  was  decided  so  long  ago  as  1830,  and  the  report 
(at  page  71)  contains  a  valuable  note  in  which  reference  is  made  to  two 
earlier  rulings,  and  the  note  ends  by  saying  that  Mr.  Colebrooke  "  states 
the  right  claimed  to  be  unsupported  by  Hindu  law,  but  suggests  as  probable 
that  the  claim  may  be  found  supported  by  local  custom."  The  report  of  the 
case  shows  that  it  was  decided  upon  the  ground  of  local  custom  and  general 
considerations  of  equity  rather  than  upon  any  precepts  of  Hindu  Law, 
and  so  far  as  the  case  may  be  understood  as  an  authority  supporting  the 
existence  of  a  Hindu  Law  of  pre-emption,  I  think  it  is  enough  to  say  that  it 
has  never  been  followed  in  that  aspect  either  by  the  Sadar  Diwani  Adalats 
[256]  or  by  the  High  Courts.  Babu  Shyama  Charan  Sarkar  at  page  626 
of  his  Digest  of  Hindu  Law,  Vyvastha  Chandrika,  Vol.  II,  does  indeed 
devote  a  section  to  the  subject  of  pre-emption,  relying  upon  the  text  of  the 
Mahanirvana  Tantra,  but  he  does  not  point  out  a  single  passage  in  the 
authoritative  works  of  the  Hindu  Law,  the  Tantra  being. a  work  not  upon, 
law  but  on  Mythology.  Besides  the  absence  of  any  reference  to  pre- 
emption in  the  legal  authorities  of  Hindu  Law,  I  am  much  pressed  by  the 
circumstance  that  if  the  rule  of  pre-emption  existed  in  that  system  many 
more  principles  of  decision  would  be  provided  therein  to  meet  the  numer- 
ous points  which  arise  in  enforcing  that  right.  I  wish  also  to  point  out 
that  the  learned  author  after  quoting  from  the  Mahanirvana  Tantra  ends 
up  his  section  on  pre-emption  by  saying  that  "  upon  the  authority  of 
the  above,  and  also  according  to  local  usage  which  appears  to  have 
been  founded  on  ideas  taken  from  the  Muhammadan,  rather  than 
from  the  Hindu  Law,  the  right  of  pre-emption  has  become  prevalent 
among  the  Hindus  of  the  North- Western  Provinces  (vide  p.  628).  In 
the  Full  Bench  case  of  Fakir  Bawot  v.  Sheikh  Emambaksh  (3)  Sir 
Barnes  Peacock  in  delivering  the  judgment  of  the  whole  Court  went  on  to 
say,  "  It  may  be  noted  as  a  significant  fact  that  every  term  empolyed  in 
connection  with  this  right,  including  the  name  of  the  right  itself,  shuffa^ 

(1)  7  A.  775.  (2)  8.  D.  A.  Bel.  Rep.  voJ.,5,  p.  68.  (3)  B.  L.  E.  Sup.  Vol.  35. 
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1889        'l9   borrowed    from   the  Arabic;  and  that  the  special  appellant's  pleader 

DEC  19      himself  a  Hindu,  could  not  when  questioned  by  the  Court,  refer  to  any 

—        term  of  Hindu  origin  connected  with  the  subject."     In  the  present  case, 

FULL,       however,  the  learned  Pandit  for  the  appellant  relying  upon  a  foot-note  of 

BKNCH.     Babu  Shyama  Charac's  Digest,  Vol.     II,  page  549  (precedents)  suggested 

—        that  the  Sanskrit  word  prativesikatwa  was  the    equivalent  of  the  Arabic 

12  A  23t    word    shufa,    just    as  Dr.  Sir  Monier  Williams  in  his  English-Sanskrit 

•F.B  ).       Dictionary  has  given  prakhyata  as  fche  equivalent  of  shufa  or  pre  emption. 

I   have  no  doubt  that  the  Sanskrit  language  with  its  large  vocabulary  and 

enormous  power  of  making  compounds  can  furnish   an  equivalent  to  any 

idea;  but  the  question  is  whether  either  of  these  terms  is  a  teim  of  the 

Hindu  Law,  and  whether  it  is  to  be  mat  with  in  any  of  the  legal  authoritative 

works  [257]  of  that  system.  No  such  suggestion  has  been  made,  and  must 

therefore  hold  that  fche  mere  circumstance  of  a  Sanskrit  word  being  formed 

to  represent  pre  emption  is  no  more  evidence  of  the  existence  of  that  right 

as  a  legal  right  in  the  Hindu  Law  than   the  Greek  word  phonograph  or 

microphone  and   other  similar  terms  are  evidence  of  the  existence  of  those 

instruments  in  ancient  Greece.     For  the  reasons  which  I  have  stated,  I 

hold  now  as  I  did  in  the  Full  Bench  case  of  Gobind  Dayal  v,  Inayatullah 

(1)  that  there  is  no  law  of  pre-emption  recognised  by  Hindu  jurisprudence, 

and  that  therefore  there  is  nothing  in  s.  37  of  the  Civil  Courts  Act  (XII  of 

1887),  to  require  us  to  administer  a   Hindu  Law  of  pre-emption  which 

never  existed  and  does  not  now  exist,  and  that  the  decision  of   this  case 

must  therefore  rest  upon  the  rule  of  justice,  equity  and  good  conscience 

as  required  by  the  second  paragraph  of  that  section. 

f  now  pass  on  to  the  second  point,  and  in  doing  so,  I  will  first  refer 
to  the  Full  Bench  ruling  of  this  Court  in  Isri  Singh  v.  Ganga  ^2)  where  it 
was  laid  down  that  a  ivajib-ul-arz  prepared  and  attested  according  to  law 
is  pr  ma  facie  evidence  of  the  existence  of  any  custom  of  pre-emption 
which  it  records,  such  evidence  being  open  to  ba  rebutted  by  any  one 
disputing  such  custom,  and  that  when  such  wajib  ul-arz  records  a  right 
of  pre-emption  by  contract  between  the  shareholders,  it  is  evidence  of  a 
contract  binding  on  all  the  parties  to  it  and  their  representatives,  and  there 
will  ba  a  presumption  that  all  Lhe  shareholders  assented  to  the  making 
of  the  record,  and  in  oonsaquence  were  consenting  parties  to  the  contract 
of  which  it  is  evidence,  and  it  will  be  for  those  shareholders  who  repudiate 
.  such  contract  to  rebut  such  presumption.  This  case  was  followed  by  my 
brother  Tyrrell  and  Oldfield,  JJ.  in  Muhammad  Hasan  v.  Munna  Lai  (3) 
and  I  do  not  think  that  its  authority  has  ever  been  doubted  in  this  Court. 
And  I  may  add  that  the  manner  in  which  the  ivajib-ul-arz  was  dealt  with 
in  these  two  cases,  so  far  as  they  lay  down  the  rule  as  to  custom,  is  amply 
supported  by  the  observations  made  by  the  Lords  of  the  Privy  Council 
in  Rani  Lekraj  Knar  v.  Baboo  Mahapal  Singh  (4)  notwithstanding  the 
qualifying  remarks  which  fahair  [258]  Lordships  made  in  the  later  case 
of  Uman  Parshad  v.  Gandarap  Singh  (5). 

Apulying  the  priciples  laid  down  by  these  rulings  to  the  present 
case,  I  hold  that  the  entries  in  the  pre-emptive  clause  of  the  wajib-ul-arz, 
undisputed  as  they  are,  must  be  taken  to  represent  the  existence  of  a 
custom  of  pre-emption  in  the  village,  or  at  least  are  good  evidence  which 
has  not  been  rebutted  of  a  compact  or  agreement  between  the  co-sharers 
as  to  the  manner  in  which  such  right  of  pre-emption  was  to  take  effect. 
I  have  already  quoted  the  pre-emptive  clause  of  the  wajib-ul-arz  in  extenso. 

(1)  7  A,  775.          (ii)  2  A.  876,         (3)  8  A.  434,          (Ij  7  I.  A.  63.          (5)  14    I.  A.  127. 
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and  before  going  any  further  I  wish  to  point  out  that  the  clause  comes  under      1889 
the  heading  of  pre-emption,  and  that  whether  it  be  regarded  as  enunciating     DEO.  19. 
the  custom  of  pre-emption  or  a    compact    between    the    oo-sharers,    the 
words  employed  for  pre-emptor  and    pre-emption  are    sha/i   and    shufa,       FULL 
which  are  technical  terms  of  a  very  definite   meaning  in  the  Muhammadan     BENCH. 

Law  of  pre-emption.     I  shall  presently  have  to  show  that   these  technical        • 

legal  terms  cannot  ba  disregarded  in  interpreting  the  clause  of  the  wajib-  la  • 
ul-arz,  bub  meanwhile  I  pass  on  to  the  third  point,  namely,  that  the  <"•"•)• 
right  of  pre  empiion  under  the  clause  of  tha  wajib-ul-arz  must  be  taken 
to  be  founded  on  the  rule  of  the  Muhammadan  Law  of  pre-emption  which, 
sometimes  in  its  entire  integrity  and  somtimes  in  a  qualified  form, 
has  been  adopted  by  Hindu  communities  in  these  Provinces.  I  referred 
to  this  matter  in  delivering  my  judgment  in  the  Full  Bench  case  of  Gobind 
Dayal  v.  Inayatullah  (1)  in  the  observations  which  I  made  at  page  790 
of  the  published  report.  I  still  adhere  to  those  views  and  do  not  wish 
to  add  anything  to  them  beyoned  recalling  attention  to  what  I  said  in 
Zamir  Husain  v.  Daulat  Ram  (2)  at  page  113  of  the  published  report,  and 
also  to  similar  observations  which  I  made  in  Sheoratan  Kuar  v,  Mahipal 
Kuir  (3),  at  page  267  of  the  published  report  relative  to  the  manner  in 
whioh  pre-emptive  clauses  in  the  wajib-ul-arz  must  be  interpreted  as 
representing  a  custom  or  compact  as  founded  upon  notions  of  the 
Muhammadan  Law  of  pro  emp-[259]  tion,  which  notions  are  foreign  to 
Hindu  jurisprudence.  It  is  not  however  upon  my  own  judgments  in  previous 
cases  that  I  wish  to  rely  for  the  rule  whioh  I  shall  again  lay  down  in  this 
case.  By  far  the  most  important  and  the  most  authoritative  ruling  upon 
this  point  is  a  Full  Bench  ruling  of  the  Calcutta  High  Court  passed 
by  a  Bench  consisting  of  Peacock,  G.  J.,  L.  S.  Jackson,  Shumbhunath 
Pandit,  Levinge  and  Jackson, JJ.,  in  Fakir  Rawot  v. Shaikh  Emambaksh  (4) 
where  those  learned  Judges  unanimously  concurred  in  the  judgment 
delivered  by  Sir  Barnes  Peacock,  Chief  Justice,  who,  after  reviewing  an 
enormous  number  of  previously  decided  cases  to  be  found  in  the  reports, 
summed  up  the  results  of  his  judgment  in  terms  which  are  so  definite  and 
clear  that  I  think  they  cannot  be  too  often  repeated  in  order  to  save  future 
litigation  and  discussion  upon  the  point.  The  learned  Chief  Justice 
"  We  therefore  think  the  established  law  upon  this  subject  is  clear 
enough,  that  a  right  or  custom  of  pre-emption  is  recognised  as  prevailing 
among  Hindus  in  Behar  and  some  other  provinces  in  Western  India,  that 
in  districts  where  its  existence  has  not  been  judicially  noticed,  the  custom 
will  be  matter  to  be  proved,  that  such  custom,  when  it  exists,  must  be 
presume  i  to  be  founded  on  and  co-extensive  with  the  Muhammadan  Law 
upon  that  subject,  unless  the  contrary  be  shown  ;  but  the  Court  may,  as 
between  Hindus,  administer  a  modification  of  that  law  as  to  the  circum- 
stances under  whioh  the  right  may  be  claimed,  when  it  is  shown  that  the 
custom  in  that  respect  does  not  go  the  whole  length  of  the  Muhammadan 
Law  of  pre-emption,  but  that  the  assertion  of  the  right  by  the  suit  must 
always  be  preceded  by  an  observance  of  the  preliminary  forms  prescribed 
in  the  Muhammadan  Law,  which  forms  appear  to  have  been  invariably 
observed  and  insisted  on  through  the  whole  of  the  cases  from  the  earliest 
times  of  which  we  have  record.  In  this  requirement  we  see  no  evil, 
inasmuch  as  a  right  of  pre-emption  undoubtedly  tends  to  restrict  the  free 
sale  and  purchase  of  property,  and  it  is  desirable  therefore,  to  encompass 

(I)  7  A.  775.  (2)  5  A.  110.  (3)  7  A.  258. 

(4)  B.  L.  R.  S'ip.  Vol.  p.  36. 
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1889        ft    with     certain    rules  and  limits  lest   the    right   should  be    exercised 
DEC.  19.     vexatiousfy." 

—  '—  '  [260]  The   principles  upon    which  the  rule  so  enunciated  rest  have 

FULL      never  been  doubted  by  the  Calcutta  High  Court  so  far  as  I  am   aware, 

BENCH.     an^  I  now  proceed  to  show   that  they  have  not  only  not  been  repudiated 

by  this  Court,    but  that  this  Court  has  uniformly  acted  upon  them.     1 

12  A.  231    have  already  pointed  out  that  in  Buldeo  Pershad  v.  Mohun  (1)  which   was 

(P.B.).       a  case  very  similar  to  this,  Roberts  and  Turner,  JJ.,  applied  the  principles 

of  the  Muhammadan  Law  of  pre-emption   regarding    profits  between  the 

sale  and  the    acquisition  of    possession  by    the    successful    pre-emptor, 

though  that  case  was  between  Hindus.     But  in  the  course  of  the  argu- 

ment it  has  been  suggested  that  the  Full  Bench  ruling  of  this  Court  in 

Chowdhree  Brij  Lai  v.  Raja  Goor  Shai  (2)  lays  down  a  rule  of  law  which 

is  inconsistent  with  the  Full  Bench  ruling  of  the  Calcutta  High    Court  in 

Fakir  Rawot  v.  Sheikh  Emambaksh  (3)  which  I  have  already  cited.    That 

the  judgment  of  the  Full  Bench  of  this  Court  does  not  say  so   is  clear 

from  the  report,  and  it  is  equally  clear   that  the  Full  Bench  ruling  of  the 

Calcutta  Court  was  before  the   learned   Judges  of  this   Court  when  they 

delivered  their  judgment  in  the  case  which  I  have  just  cited. 

The  question  then  is  to  ascertain  what  waa  the  exact  rule  of  law  laid 
down  by  the  Full  Bench  of  this  Court  in  the  case  of  Chowdhree  Brij  Lai 
v.  Raja  Goor  Sahai  (2),  how  far,  if  at  all,  it  modifies  the  rule  of  law  laid 
down  by  the  Full  Bench  of  the  Calcutta  High  Court  in  the  case  of  Fakir 
Rawot  v.  Sheikh  Emambaksh  (3)  which  I  have  already  cited.  This  leads 
me  to  what  I  have  enunciated  as  the  fourth  point  of  the  argumnnt  on  this 
pare  of  the  case,  and  since  the  head-note  of  the  report  in  the  full  Bench 
case  of  this  Court  is  defective  and  inadequate,  it  is  necessary  for  me  at 
the  risk  of  prolixity  to  quote  some  passages  from  the  Full  Bench  judgment 
of  this  Court,  the  more  so  because  I  am  afraid  that  the  reports  containing 
that  case  are  out  of  print  and  not  easily  accessible. 

Now  the  exact  question  which  the  learned  Judges  in  that  case  had 
before  them  was  "  whether  compliance  with  all  or  any  of  the  [261] 
conditions  prescribed  by  the  Muhammadan  Law,  is  indispensable  to  give 
validity  to  a  claim  of  pre-emption,  preferred  under  the  stipulations  of  the 
record-of-right  known  as  the  wajib-ul-arz  prepared  on  the  occasion  of 
making  or  revising  settlement." 

Having  thus  formulated  the  question  before  them,  the  learned  Judges 
of  the  Full  Bench  formulated  their  answer  in  certain  propositions  which 
I  quote  here  in  extenso.  Referring  to  the  question  as  enunciated  by  them, 
they  go  on  to  say  :  — 

"  We  are  asked  to  determine  whether  in  deciding  cases  which  involve 
the  interpretation  of  pre-emptive  stipulations  the  Courts  of  these  Provinces 
ought  to  confine  themselves  to  the  terms  of  the  instrument  in  which  the 
stipulation  is  embodied  or  are  to  import  all  or  any  of  the  peculiar  provi- 
sions of  the  Muhammadan  Law."  The  learned  Judges  then  after  descri- 
bing the  various  grounds  upon  which  pre-emption  might  ba  claimed, 
observe  :  —  "  As  regards  general  usage,  it  was  declared  by  the  late  Sadr 
Court  of  these  Provinces  (4)  that  pre-emptive  rights  do  not  obtain  as  an 
universal  custom  among  Hindus.  To  this  statement  we  assent,  with  this 
addition  that  in  some  parts  of  India  the  custom  has  been  found  to  prevail, 

(1)  N  W.P.H.C.R.  (1866)  Rev.  App.  p.  80. 

(2)  N.W.P.H.C.R.F.B.  Rul.  (1866-67),  p.  128. 

(3)  B.L.R.  Bup.  Vol.  35.  (4)  2  Seleot  Reports,  p.  477, 
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accompanied  with  all  the  conditions  attaching  to  pre-emptive  rights  under        jggg 
the  Muhammadan  Law."  DEC.  19. 

They  then  refer  to  certain  executive   directions  promulgated  by  the 
local  Government  to  revenue  officers  in  connection  with  the  preparation       FULL 
of  the  wajib-ul-arz  i  and  proceed  to  observe: —  BENCH. 

"  We  have  seen  that  Settlement  Officers  were  instructed  to  induce  the 

co-parceners,  whose  property  they  engaged  in  settling,  to  come  to  an  agree-  *2  A.  231 
ment  on  all  subjects  on  which  disputes  were  likely  to  arise  ;  and  probably  (F.B.). 
on  no  point  were  disputes  more  likely  to  arise  than  on  questions  relating 
to  the  transfer  of  tenure.  As  in  the  case  of  the  undivided  family,  no 
member  could  alienate  his  share  of  the  common  inheritance  without  the 
consent  of  the  other  members,  so  in  the  village  community,  which  often  had 
its  origin  in  an  undivided  family,  nothing  could  be  more  opposed  to  the 
feelings  of  the  community  than  the  transfer  of  any  interest  in  the  estate  to 
[262]  one  who  was  not  a  member  of  the  village  community.  Hence  ab 
settlement  it  was  not  unfrequently  admitted  as  an  established  usage,  or 
agreed,  that  no  alienation  should  be  made  by  any  co-parcener  to  a 
stranger  without  the  consent  of  the  whole  body  of  co-parceners.  But  a 
stipulation  of  this  nature  practically  operated  to  prevent  a  cc- parcener 
from  obtaining  the  full  value  of  his  share,  because  it  limits  the  market, 
that  is,  the  number  of  persons  to  whom  he  could  without  such  permission 
sell.  Consequently  a  modified  provision  was  more  generally  adopted, 
whereby  the  co-parcener  was  not  restricted  from  selling  for  the  best  price 
he  could  obtain  in  the  open  market ;  but  it  was  made  incumbent  upon 
him  to  give  the  opportunity  of  purchasing  at  that  price  to  the  other 
co-parceners,  commencing  with  those  who,  being  co-parceners,  were 
first  nearest  to  him  in  family,  and  next  co-sharers  in  the  same  thoki  or 
patti.  Such  a  stipulation,  (a  form  of  which  is  likewise  given  at  page 
195  of  the  settlement  misl)  it  can  easily  be  seen,  was  entirely  in  accord- 
ance with  the  spirit  of  Hindu  law  and  custom ;  it  obtained  still  greater 
importance  when  the  default  of  a  single  shareholder  in  contributing  his 
portion  of  the  revenue  rendered  the  whole  of  the  village  or  patti  liable  to 
sale.  It  seems  reasonable  to  conclude  that  it  was  with  a  view  to  compass 
these  ends,  that  is  to  say,  to  prevent  the  intrusion  of  a  stranger  into 
the  estate  of  the  family  or  community,  and  to  exclude  any  person,  whose 
want  of  thought  or  skill  might  augment  the  burdens  of  the  other  members 
of  the  co- parcenary  community,  rather  than  from  any  desire  to  borrow  an 
institution  from  their  Muhammadan  neighbours,  that  the  communities 
caused  stipulations  for  pre-emption  to  be  inserted  in  the  wajibi-ul-arz." 

The  learned  Judges  then  proceed  to  point  out  that  the  pre-emption 
provided  in  the  wajib-ul-arz,  is  often  in  some  of  its  incidents  different  to 
the  incidents  of  the  right  of  pre-emption  under  the  Muhammadan  Law, 
and  in  view  of  this  circumstance,  and  probably  especially  with  reference 
as  to  the  surmise  that,  "  pre-emption  under  the  Muhammadan  Law  is 
confined  to  property  in  townp,  such  as  houses  and  gardens  or  small  walled 
enclosures  and  to  such  property  only,  while  the  wajib-ul-arz  deals 
principally  with  the  holdings  "  [263]  of  the  agricultural  community,  they 
sum  up  their  conclusions  in  the  following  words  : — 

"  In  view  of  the  foregoing  considerations,  we  hold  that  the  pre- 
emptive conditions  which  are  found  in  the  wajib-ul-arz  paper,  are  to  be 
regarded  generally  as  resting  on  a  distinct  basis  from  that  of  the  huq 
shuffa  under  the  Muhammandan  Law, and  that  two  of  the  earliest  decisions 
of  the  late  Sadr  Court,  in  which  this  dictum  was  pronounced  are  worthy 
of  acceptance  (No.  105  of  1846,  2nd  December,  N.W.P.  166 ;  No.  727  of 
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1889       1850,  Reports  for  1851,  p.  214).     In  support  of  this  ruling,  we  may  also 
DEC   19      re^er  to  tne  ^fek  paragraph  of  Directions  for  Collectors  of  Land  Revenue, 

1_        where  the  origin  of  the  right,  as  created   generally   by  stipulation  at  the 

FULL      time  of  settlement  and  as  independent  of  the   Muhammadan  shuffa,  is 
BENCH,     affirmed.  " 

'  The  learned  Judges  having  thus  in  somewhat  emphatic  tjrms  express- 

12  A,  234    ed  the  view  that  the  pre-emption   provided  iu  the  wajib-ul-arz   must  be 
(F.B.).      regarded  as  founded  on  or  originating  from  the  rules  of  Hindu  Law  relat- 
ing to  joint  undivided  families,  go  OQ  in  specific  terms  to  guard  themselves 
from  being  misunderstood.     They  observe  in  continuation   of  what  I  have 
just  quoted  : — 

"  We  do  not  mean  to  lay  it  down  that  a  pre-emptive  condition  in  a 
wajib-ularz  my  not  be  so  expressed  as  to  indicate  that  the  Muhammadan 
custom  of  pre-emption  prevails,  and, in  such  case,  it  will  be  undoubtedly  the 
duty  of  the  Court,  if  called  on  to  decide  on  the  validity  of  a  claim  prefer- 
red under  such  a  condition,  to  decide  upon  its  validity,  with  reference  to  the 
special  provisions  of  the  Muhammadan  Law,  but  if  no  clear  expression  is 
found  that  the  parties  intended  that  the  Muhammadan  right  of  pre-emp- 
tion should  be  recorded  aa  prevailing,  and  if  on  the  contrary  the  words  in- 
dicate a  course  differing  from  the  requirements  of  the  Mubammadan  Law 
to  be  pursued  by  the  vendor,  and  the  would-be  purchaser,  then  the  stipu-' 
lations  of  the  wajib-ul-arz  and  those  stipulations  alone  are  to  be  regarded^ 
and  the  Court  must  pass  its  decree  with  reference  to  the  proof  afforded 
that  those  stipulations  have  or  have  not  been  performed.  In  our  view,  if 
the  wajib-ul-arz  is  to  be  regarded  as  a  contract,  the  same  laws  of  interpre- 
tation are  to  be  applied  [264]  as  to  other  contract  ;  if,  on  the  other  hand,  . 
it  is  to  be  regarded  as  a  record  of  usage  or  custom,  the  custom  (if  the  terms 
of  the  instrument  be  clear)  may  be  assumed  to  be  recorded  with  all  the 
incidents  which  are  admitted  to  attach  to  it,  and  no  new  incidents  not 
mentioned  in  the  record  ought  to  be  imported  into  it,  unless  it  be  the 
manifest  intention  of  the  parties  that  they  should  be  so  imported.  " 

From  so  much  of  the  views  expressed  by  the  majority  of  the  Full 
Bench  in  the  above  quoted  passages,  as  attributed  the  historical  origin  of 
the  right  of  pre-emption  as  recorded  in  the  wajib-ul  arz  to  notions  of 
the  Hindu  law  governing  alienations  of  their  shares  by  members  of  joint 
undivided  families,  Mr.  Justice  Roberts,  who  was  one  of  the  members  of 
the  Full  Bench,  expressed  his  emphatic  dissent.  Referring  to  the  long 
course  of  decision  whereby  "  the  rules  of  law  in  this  respect  had  become 
certain  and  notorious"  he  went  on  to  say,  "upon  the  principle  of  rule  of  prac- 
tice stare  decisis,  to  abide  by  former  precedents,  I  would  adhere  to  the 
principle  laid  down  in  the  decisions  above  mentioned.  But  I  also  think 
the  decisions  were  right  and  in  accord  with  the  policy  of  the  last  settlement 
in  which  the  right  of  pre-emption  was  generally  introduced,  Although  the 
alienation  of  landed  property  by  a  separate  co-partner  does  not  appear  to 
have  been  subject  to  any  restriction  of  pre-emption  according  to  the  sages 
of  the  Hindu  law,  inasmuch  as  it  is  laid  down  tbat  separated  brethren  if 
they  give  or  sell  their  shares  may  do  that  as  they  please,  for  they  have 
power  over  their  own  wealth  (Nanarda  43,  Buhler  and  West,  page  357) 
yet  the  general  and  unquestionable  acceptance  of  the  right  of  pre-emption 
by  Hindus  at  the  late  settlement  shows  that  the  practice  was  consonant  to 
their  ideas  and  was  familiar  to  them.  That  the  practice  and  the  policy 
was  so  known  to  the  Hindus  is  attributable  to  their  having  observed  the 
usage  among  their  Muhammadan  neighbours  and  applied  it  in  many 
instances  among  themselves.  It  is  reasonable  to  conclude,  says 
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Mr.  Elberling,  that,  when  the  company  obtained  possession  of  the  country,       1889 
the  Muhammadan  Law,   modified  by  local  customs  was  the  real  Jaw  of     DEC.  19. 

the  land  (vide  Elberling,  3  [265]  and  4,  and  the  authorities  cited).     How-         

ever  this  may  be  with  regard  to  cases  of  inheritance  and  of  marriage  and       FULL 
caste  and  religious  usages  and  institutions  in  which  the  Courts  have,  as     BENCH, 
between  Hindus,  administered  their  law,  yet  the  right  of  pre-emption  as 
congenial  to  Hindus  has  been  derived  from  the  Muhammadan,  so  much  so     *2  *  28* 
as  to  have  been  recognized  as   the   customary  law  of  some  parts  of  the 
country," 

I  confess  that  upon  the  question  of  the  origin  of  the  pre-emptive  right 
in  India  I  agree  in  the  dissentient  judgment  of  Mr.  Justice  Roberts,  because 
with  profound  respect  for  the  majority  of  the  Full  Bench  in  that  case,  I 
cannot  help  feeling  that  the  conclusions  at  which  they  arrived  on  this  point 
are  based  more  upon  theoretical  surmises  and  hypotheses  than  upon  the 
actual  ascertainment  of  the  facts  of  history  in  connection  with  the  adminis- 
tration of  justice  in  this  part  of  the  country.  Nor  do  I  intend  to  prolong  my 
judgment  by  entering  into  a  historical  disquisition  on  the  subject  here.  All 
I  need  point  out  is,  what  Mr.  Justice  Eoberts  pointed  out,  that  for  centuries 
before  the  British  rule  the  law  of  the  land  was  the  Muhammadan  Law,  that 
that  law  bad  never  to  contend  with  any  conflicting  rules  of  the  Hindu 
law  of  pre  emotion,  because  (as  I  have  already  shown)  no  such  law  existed, 
that  the  Mubammadan  rule  of  shufa  draws  absolutely  no  distinction 
between  Muhammadans  and  non-Muhammadans,  as  was  pointed  out  in 
Zamir  Husain  v.  Daulat  Ram  (1);  that  when  the  British  rule  succeeded 
to  the  sovereignty  of  this  country  it  found  the  Muhammadan  law  aa 
modified  by  local  customs  actually  administered  as  the  law  of  the  land  ; 
that  so  far  as  the  rights  of  shufa  or  pre-emption  is  concerned  that  British 
tribunals,  such  as  the  Sadr  Courts,  continued  to  administer  that  law,  as 
is  shown  by  the  large  number  of  cases  to  which  Sir  Barnes  Peacock 
referred  in  delivering  the  judgment  of  the  Full  Bench  in  Fakir  Rawot  v. 
Sheikh  Emambaksh  (2) ,  arriving  at  conclusions  which  were  accepted  in  their 
integrity  by  Mr.  Justice  Eoberts  as  relating  also  to  the  state  of  the  right 
of  pre-emption  in  these  Provinces.  Those  conclusions  are  not  only  support- 
[266]  ed  by  the  undoubted  fact  of  the  history  of  law  in  British  India, 
but  also  by  existing  facts  of  the  administration  of  justice  in  various  parts 
of  the  country. 

Among  those  facts  is  a  proposition  which  cannot  be  controverted,  and 
which  apparently  was  not  pressed  upon  the  attention  of  the  learned  Judges 
forming  the  majority  of  the  Full  Bench  from  whom  Mr.  Justice  Eoberts 
dissented,  that  as  matter  of  fact  and  not  one  of  theoretical  surmises  or 
hypotheses,  the  right  of  shufa  or  pre-emption  is  unknown  in  those  parts  of 
India  where  Muhammadan  jurisprudence  had  not  in  days  gone  by  had  full 
sway,  and  where  Muhammadan  iofluence  was  not  felt  as  vigorously  as  in 
this  part  of  the  country  and  other  parts  of  Upper  India,  in  Bengal  and  in 
some  parts  of  the  Bombay  Presidency  such  as  Guzarat.  For  instance 
it  is  unknown  in  the  Madras  Presidency,  where  the  High  Court  in  Ibrahim 
Sahib  v.  Muni  Mir-udin  Sahib  (3)  have  gone  the  length  of  holding  that  even 
in  the  case  of  Mahomedans  the  doctrine  of  pre-emption  is  not  law  in  that 
Presidency.  Similarly  in  such  parts  of  the  Bombay  Presidency  as  have  not 
been  subject  to  Muhammadan  influence,  the  right  of  pre-emption  does  not 
prevail,  and  where  it  is  found  to  prevail  it  has  been  distinctly  held  to 
prevail,  among  the  Hindus  on  DO  basis  other  than  their  acceptance  of  the 

(1)  5  A.  110.  (2)  E.L.R.  Sup.  Vol.  86.  (3)  6  M.H.O.R.  86. 
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1889       Muhammadan  rule  of  pre-emption.     For  this  the    case   of  Gordhandas 
DEC  19.    Giodharbhai  v.  Prankor  (1)  is  a  distinct  authority.  That  was  a  case  entirely 

between  Hindus,  and  the  learned  Judges  after  stating  that  there  had  been 

FULL      many  cases  disposed  of  by  the  Badar  Diwani  Adalat  of  that  Presidency, 

BENCH,     went  on  to  say. —  "There  is  no  doubt   that  the  custom  in  Guzarat  is  the 

Muhammadan  right  of  pre-emption,  or  hak  shufa;  and    therefore  that  in 

12  A.  234    deciding  such  a  suit  as  the  present,  it  is  to  the  particulars  of  that  law  we 

(P.B.).      must  look  for  guidance." 

If  it  were  a  correct  proposition  to  maintain  that  the  law  of  pre-emp- 
tion as  contained  in  the  wajib-ul-arz  is  an    offshoot  of  the  Hindu  kw 
relating  to  joint    undivided    Hindu    families,     I    should    have    expected 
that    in    other    parts     of     the     country     also,     such     as     Madras     and 
Bombay,  where  that  law  has    had    uninterrupted   and  full  opera- [26?3 
tion,  a   similar  doctrine  of  pre-emption    might    have    been    evolved  by 
village  communities  and  joint  Hindu  families.     But  there  is  no  contention 
that  any  such  evolutionary  phenomenon  has  taken  place,  and  its  absence 
is  all  the  more  remarkable  because  so  far  as  the  joint  Hindu  family  svsfem 
is  concerned,  those  parts  of  the  country  are  governed   by   the  Mitaksbara 
school  of  Hindu  law  in  common  with  this  part  of  the  country.     Equally 
remarkable  is  the  circumstance  that  in  none  of  the  numerous  cases  to  be 
found  in  the   printed  reports  has  any  attempt  been  made  to  engraft  on  to 
the  right  of  pre-emption  the  analogies  of  the  Hindu   law  relating  to  legal 
necessity  for  alienations  and  other  similar  doctrines  as  understood   in  that 
law.     It  is  also  a  fact  which  must  not  pass  unobserved  that  so  far  as  the 
pre-emptive  clauses  in  this  part  of  the  country  are  concerned,  village  com- 
munities, which  have  entered  those  clauses  are  as  often  mixed  communities 
of  Hindus  and  Muhammadans  as  they  are  unmixed  Hindu  or  Muhammadan 
communities,   and    yet  in  the  vast  majority  of  cases  of  pre-emption  which 
come  before  this  Court  the  terms  of  the  pre-emptive  clause  are  similar, 
and  this  fact,  upon  the  hypothesis  of  the  majority  of  the  Full  Bench,  leads 
to  the  conclusion   either  that  a    Hindu   law  of   pre-emption    which  never 
existed  or  an  evolutionized   form  of  the  Hindu  law    as  to  joint  undivided 
families,  was  adopted  by  the  Muhammadans    in  such  cases,   an  evolution 
which  has  not    been    recognized   even  by  Hindus    themselves   in  respect 
of  sales  of  joint  immoveable  property  such  as  houses  and  other  buildings. 
I  do  not  wish  to  pursue  the  subject  any  further   beyond    respectfully 
repeating    that    I   find  it  impossible  to  accept  the    conclusions    of    the 
majority  of  the  Court  in  the   Full  Bench    case   of    Chowdhree    Brij  Lall 
v.  Rajah    Goor  Sahat   (2)  so  far  as  those  conclusions  attribute  the  origin 
of  pre-emption  in  village  communities  to  an  evolution  of  the   Hindu  Law 
relating  to  the  joint  Hindu  family  system.    I  have  however  no  doubt  that 
that  system  may  have  and  probably  did,    restricting    as    it    does  the    free 
right  of  sale,  operate  as  a    pre-disposing   cause  facilitating  and    rendering 
congenial  the  adoption  by  [268]  Hindus  of  notions  of  a  pre-emptive  right 
derived  from  and  founded  upon  the  doctrines  of    Muhammadan    jurispru- 
dence on  that   subject.     Beyond   what  I    have  said    as    to  the   historical 
origin  of  pre-emption,  I  do  not  dissent  from  the  conclusions  arrived  at   by 
the  learned  Judges  of  the  majority   in  the  Full  Bench    case    which  I    am 
considering.     I  agree  with  them  in  holding   that  a  right   of    pre-emption 
when  adopted  by  village  communities  as  a  custom  or  compact  and  entered 
in  the  wajib-ul-arz  may  in  some  of  its  incidents  be  different  from  the 
rules   of    the   Muhammadan  law  of  pre-emption,    that  in  such    cases   the 

(1)  6  B.H.C.B.  263.  (2)  N.W.P.H.O  R.F.B.  Rul.  (1866-67),  p.  128. 
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Court  should  carefully  interpret  the  terms  of  the  pre-emptive  clause  of  1889 
the  wajib-ul-arz  and  giv«  effect  to  them,  even  though  they  vary  or  DEC.  19. 
modify  the  ordinary  rule  of  the  Muhammadan  law  of  pre-emption 
in  any  respect,  such  as  the  indispensability  of  the  immediate  and  FULL 
confirmatory  demands.  This  is  the  whole  scope  of  the  Full  Bench  BENCH, 
ruling  minus  the  theory  as  to  the  origin  of  pre-emption,  and  viewed 
in  this  lighs  there  is  nothing  in  that  ruling  inconsistant  with  the  prinoi- 
pies  laid  down  by  Sir  Barnes  Peacock  in  the  Full  Bench  case  of  Faiker 
Rawot  v.  Skeikh  Emambaksh  (1)  to  which  I  have  so  often  referred,  for 
that  ruling  clearly  recognizes  that  where  custom  has  varied  tho  incidents 
of  the  Muhammadan  law  of  pre-emption,  the  modification  is  to  be 
respected  by  the  Court,  and  this  indeed  was  the  ratio  decidendi  of  the  rule 
adopted  by  my  brother  Brodhurst  and  myself  in  Zamir  Husain  v.  Daulat 
Ram  (2).  That  case  gave  full  effect  to  the  Full  Banch  ruling  of  this  Court, 
for  there  wa  dispensed  with  the  preliminary  demands  of  pre-emption  in 
deference  to  the  variations  which  were  proved  to  have  been  made  by  the 
local  custom.  This  leads  me  to  the  fifth  point  in  this  part  of  the  case, 
namely,  how  is  the  Court  to  act  in  oases  where  the  local  custom  or 
compact  as  entered  in  the  wajtb-ul-arz  is  totally  silent  as  to  any  matter 
which  by  reason  of  the  right  of  pre-emption  being  claimed  becomes 
a  necessary  subject  for  adjudication,  as  indeed  in  this  case.  Upon  this 
point  the  Full  Bench  ruling  of  the  majority  of  this  Court  in  Chowdhree 
Brij  Lai  v.  Rajah  Goor  Sahai  (3)  beyond  laying  down  the  broad  rule 
that  pre-emptive  clauses  of  the  wajib-ul-arz  are  [269]  to  be  enforced 
without  "alteration  or  addition"  throws  no  clear  light,  whilst  I  have 
said  enough  to  show  that  the  Full  Bench  ruling  of  the  Calcutta  High 
Court  in  Fakir  Rawot  v.  Sheikh  Emambaksh  (1)  and  the  Division 
Bench  ruling  of  the  Bombay  High  Court  in  Gordhandas  Girdhar- 
bhai  v.  Prankor  (4)  clearly  lay  down  that  the  analogies  of  the  Muham- 
madan law  of  pre-emption  must  be  looked  to  for  guidance. 

But  the  exigencies  of  deciding  questions  not  provided  for  by  the  pre- 
emptive clause  of  the  'wajib-ul-arz  as  indeed  also  of  local  custom  where 
that  custom  is  silent,  do  often  arise  in  an  infinite  variety  of  cases,  and  the 
best  way  to  illustrate  them  is  to  refer  to  some  of  the  reported  cases  which 
hai  to  be  decided  by  this  Court  and  I  will  before  discussing  them  take 
them  in  their  chronological  order.  Perhaps  the  first  case  which  I  should 
cite  on  this  point  is  Buldeo  Pershadv.  Mohan  (5)  where  Roberts  and 
Turner,  JJ.,  did  not  even  doubt  or  hesitate  to  apply  the  rule  of  the 
Muhammadan  law  to  a  claim  for  profits  during  the  interval  between  the 
pre-empted  sale  and  the  actual  enforcement  of  pre-amption  by  possession 
of  one  pre-emptor.  That  case  like  the  present  arose  out  of  pro-empbion 
claimed  under  the  wajib-ul-arz.  So  was  the  case  of  Rajoo  v.  Lalman  (6) 
where  a  co  sharer  in  a  village,  who  had  under  the  wajib-ul-arz  a  right  to 
the  pre-morigage  of  a  share  in  such  village  and  who  in  anticipation  of 
enforcing  his  right  mortgaged  such  share  to  a  "  stranger"  (that  is,  a 
person  who  had  not  a  preferential  right  to  the  mortgage)  was  held  by  my 
brother  Brodhurst  and  myself  to  have  forfeited  his  right.  The  wajib-ul-arz 
upon  that  point  was  silent,  and  my  learned  brother  and  I  applied  the 
doctrine  of  the  Muhammadan  Law  of  pre-emption,  holding  that  such 
doctrine  was  in  accordance  with  justice,  equity  and  good  conscience. 

(1)  B  L.B.  Sup.  Vol.  p.  35.  (a)   5  A.  110. 

(3)  N.W.P.H.C.B.  P.B.  Rul  (1866  67)  p,  128> 

(4)  6  B.H.O.B.  263.  (6)  5  A.  180. 

(5)  N.W.P.H.C.B.  Rev.  App,  p.  30. 
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1889  Such  also  was  the  case  of  Bhaioani  Prasad  v.  Damru  (1)  where  a  co-sharer 
DBC.  19.  in  a  village,  who  had  under  the  ivajib-ul-arz  a  right  of  pre-emption  in 
respect  of  the  sale  of  a  share,  and  who  had  joined  a  "  stranger"  (that  is, 
FULL  a  person  who  had  not  such  right)  with  himself  in  suing  [270]  to  enforce 
BENCH,  such  right,  was  held  by  my  brother  Tyrrell  and  myself  to  have  forfeited 
— —  his  righit  of  pre-emption,  and  we  held  this  with  especial  reference  to  the 
analogies  of  the  Muhammadan  law  of  pre-emption,  holding  than  such  law 
•  '*'  on  the  subject  was  consistent  with  justice,  equity,  and  good  conscience, 
and  should  be  enforced  in  the  absence  of  any  provision  to  the  contrary  in 
the  pre-emptive  clause  of  the  wajib nl-arz  whereupon  the  suit  was  based. 
Then  comes  the  case  of  Kashi  Nath  v.  Mukhta  Prasad  (2)  in  which 
Mr.  Justice  Duthoit  and  I  concurred  in  adopting  the  analogies  of  the 
Mahomedan  law  of  pre-emption  even  to  the  extent  of  regulating  the  form 
and  scope  of  a  pre-emptive  suit  under  the  ivajib-ul-arz,  and  my  learned 
colleague  in  that  case  'concurred  with  me  in  holding  that  the  provisions  of 
8,214  of  Code  of  Civil  Procedure,  must  not  (in  the  absence  of  specific 
provision  therein  as  to  suits  by  rival  pre-emptors,  and  in  view  of  the  vast 
power  which  Courts  of  equity  possess  in  framing  their  decrees)  be  read 
regardless  of  the  analogies  furnished  by  the  Muhammadan  Law  of  pre- 
emption. Again  upon  the  same  principle  my  brother  Brodhurst  and  I  in 
Durga  Prasad  v,  Munsi  (3)  by  again  introducing  the  analogies  of  the 
Mahammadan  law  of  pre-emption  in  a  case  founded  on  the  pre-emptive 
clause  of  the  wajib-ul-arz,  concurred  in  holding  that  every  suit  for  pre- 
emption must  include  the  whole  of  the  property,  subject  to  the  plaintiff's 
pre-emption  conveyed  by  one  bargain  of  sale  to  one  stranger  ;  and  a  suit  by 
a  plaintiff  pre-emptor,  which  does  not  include  within  its  scope  the  whole 
of  such  pre-emptional  property,  is  unmaintainable  as  being  inconsistent 
with  the  nature  and  essence  of  the  pre-emptive  right.  And  my  learned 
brother  and  I  carried  the  rule  further  in  a  similar  case  otwajib-ul-arzme- 
emption,  in  Huldsi  v.  Sheo  Prasad  (4)  where  we  held  that  the  prior 
institution  of  a  suit  by  rival  pre-emptors  in  no  way  entitles  a  pre-emptor 
to  depart  from  the  general  rule  of  pre-emption,  by  suing  for  a  portion  only 
of  the  property  sold.  Again  the  analogies  of  the  rules  of  the  Muhammadan 
law  of  pre-emption  were  applied  to  a  case  of  toajib  ul-arz  pre-emption  by 
my  brethren [271]  Straight  and  Brodharstin  Harjas  v.  Kanhya  (5)  where, 
approving  the  doctrine  laid  down  in  Bhawani  Parshad  v.  Damru  (1) 
which  I  have  already  referred  to,  my  learned  brethren  concurred  in  hold- 
ing that  if  a  co-sharer  associates  a  stranger  with  him  in  the  purchase  of 
a  share,  another  co-sharer  is  entitled  to  pre-empt  the  whole  of  the  pro- 
perty sold,  but  it  is  not  obligatory  upon  him  to  impeach  the  sale,  so  far 
as  the  co-sharer  vendee  is  concerned. 

These  cases  are  sufficient  to  show  that  in  connection  with  various 
difficulties  arising  out  of  the  enforcement  of  the  right  of  pre-emption  even 
when  claimed  upon  the  pre-emptive  clause  of  the  wijib-ul-arz  and  in  the 
absence  of  any  specific  provision  in  such  clause  upon  any  particular  point, 
my  brethren  Straight,  Brodhurst,  Tyrrell  and  myself  have  followed  the 
analogies  of  the  Muhammadan  law  of  pre-emption,  and  have  laid  down 
rules  of  law  which  by  dint  of  those  analogies  have  appeared  to  us  consis- 
tent with  justice,  equity  and  good  conscience.  I  do  not  wish  to  multiply 
instances  of  reported  or  unreported  cases  beyond  those  which  show  that  the 
principle  of  adopting  the  analogies  of  the  Muhammadan  law  of  pre- 

(1)  5  A.  197.  (2)  6  A.  370.  (3)  6  A.  423.  (4)  6  A.  485. 

(5)  5  A.  118. 
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emption  has  also  received  the  approval  of  the  present  Chief  Justice  of  this     "  1889 
Court.  DEC.  19. 

In  respect  of  this  matter,  the  first  case  I  refer  to  is  Ram  Prasad  v.        • 

Abdul  Karim  (1)  where  I  had  the  honour  of  being  associated  with  the      FULL 
learned  Chief  Justice  on  the  Bench.     That  was  a  casa  in  which  the  zuajib-     BENCH. 
ul-arz  of  the  village  in  its  pre-emptive  clause    consisted  of  the  following 
laconic  terms.     "  The  custom  of  pre-emption  prevails  according  to  the  usage    12  *•  2^* 
of  the  country."  (F.B.). 

The  pre-emptive  suit  in  that  case  was  based  upon  this  clause  of  the 
ivajib-ul-arz.t  and  it  was  a  puit  between  a  Hindu  pre-emptor  and  a 
Mubammadan  purchaser  defendant.  To  add  to  the  difficulties  of  the  case, 
there  was  no  evidence  to  show  tbe  exact  nature  or  scope  of  the  custom  of 
pre-emption  prevailing  in  tbe  district;,  nor  was  it  proved  that  the  plaintiff 
had  satisfied  the  requirements  of  the  Muhammadan  law  of  pre-emption  as 
to  immediate  and  confir-[272]matory  demands,  or  that  there  was  any 
custom  which  absolved  him  from  compliance  with  those  requirements,  or 
that  he  was  at  any  time  before  suit  willing  to  pay  the  actual  contract-price. 
In  a  case  of  this  character  the  Full  Bench  ruling  of  tbe  majority  of  the 
Court  in  Choiudhree  Brij  Lai  v.  Rajah  Goor  Sahai  (2)  could  furnish  no 
help,  and  the  learned  Chief  Justice  dealt;  with  it  adequately  (and  entirely 
with  my  concurrence)  at  page  516  of  the  printed  report.  I  remember  that 
in  the  course  of  the  hearing  of  that  case,  the  theory  of  the  law  of  pre-emp- 
tion originating  in  an  evolution  of  the  Hindu  law  doctrine  relating  to  alie- 
nations by  members  of  a  joint  undivided  Hindu  family  could  not  be  driven 
far  enough  to  cover  the  case  then  beforeus,  and  whilst  fully  concurring  with 
tbe  learned  Chief  Justice  I  pointed  out  that  the  use  of  the  word  shitfa,  a 
technical  Arabic  expression  of  tbo  Muhammadan  law,  in  the  pre-emptive 
clause  of  the  wazib-ul-arz,  necessarily  implied  that  it  referred  to  custom 
as  regulated  by  tbe  Muhammadan  law  of  pre-emption.  The  learned  Chief 
Justice  and  myself  concurred  in  holding  that  in  the  absence  of  evidence 
of  any  special  custom  different  from  or  not  co-extensive  with  tbe  Mubam- 
madan law  of  pre-emption,  that  law  must  be  applied  to  the  case,  and  that 
the  suit  was  to  be  governed  thereby.  It  is  needless  to  add  that  the  rule 
thus  laid  down  by  Sir  John  Edge,  the  present  Chief  Justice  of  this 
Court,  is  in  full  accord  with  the  principle  of  the  ruling  of  Sir  Barnes 
Peacock,  C.J.,  in  the  Full  Bench  case  of  Fakir  Rawot  v.  Skeikh  Imambaksh 
(3)  to  which  I  have  already  so  often  referred.  I  have  referred  to  this  case 
in  particular  at  such  length,  because  it  explains  and  affirms  the  important 
doctrine  to  which  it  relates,  and  upon  which  the  learned  Chief  Justice  has 
acted  in  the  more  recent  case.  One  of  them  is  the  case  of  Arjun  Singh 
v.  Sarfaraz  Singh  (4)  which  happened  to  be  an  appeal  under  s.  10  of  the 
Letters  Patent  from  my  own  judgment  sitting  as  a  single  Judge  for  decid- 
ing what  have  been  termed  "petty  cases."  The  case  was  one  of  pre-emption 
based  upon  the  pre-emptive  clause  of  the  wazib-ul-arz  and  it  related  to 
rival  suits  by  rival  pre-emptors,  and  in  that  case  the  learned  Chief  Justice 
[273]  and  my  brother  Brodhurst  concurred  in  holding,  following  the 
analogies  of  the  Muhammadan  law  of  pre-emption,  which  my  judgment 
necessarily  involved,  that  the  pre-emptor's  claim  was  inadmissible,  since 
to  allow  it  would  have  the  effect  of  defeating  the  rule  of  that  law  that  a 
pre-emptor  must  buy  the  whole  and  not  part  only  of  the  property  which 
he  is  entitled  to  pre-empt.  Now,  it  is  important  to  remark  that  the 

(1)  9  A.  531.  (2)  N.W.P.H.C.R.P.B.  Rul.  (1866-67)  p.  128. 

(8)  B.L.R.  Sup.  Vol.  p.  35.          (4)  10  A.  182, 
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1889       analogical  importation  of  the  rule  of  the  Muhammadan  law  of  pre-emption 

DEC.  19.     was  necessitated  in  that  oase,  because  the  pre-emptive  clause  of  the  wajib- 

ul-arz  on  which  pre-emption  was  claimed,   was   silent  upon  that  subject. 

FULL      The  only  other  case  upon  this  part  of  the  argument  fco  which  I  wish  to 

BENCH.     r^er  >8  fche  case  of  Muhammad  Wilayat  AliKhan  v.  Abdul  Rab  (1)  which 

was  decided  by  the  learned  Chief  Justice  and   my   brother  Tyrrell,  and 

13  A,  234     besides  being  the  latest  case,  I  wish  to  dwell  upon  it  as  the  most  important 

(F.B.).       authority  for  applying  the  rule  that  the  analogies  of  the  Muhammadan 

law  of  pre-emption  must  necessarily  be  respected  in  pre-emption  suits  not 

only  out  of  choice  but  ex  necessitate  rei,  as  the  only  way  of  escaping  the" 

anomalies  which  the  legal  history    of    the    administration  of  justice  and 

jurisprudential  notions   would   join  in  repudiating.     In  that  case  under 

one  and  the  same  deed  a  share  in  a  village   and  a  piece  of  land  in  the  city 

of  Moradabad  were  sold;  and  the  plaintiff  was  entitled  to  pre-emption  in 

respect  of  both  the  parcels  so  conveyed.     In  respect  of  the  share  in  the 

village  bis  right  of  pre-emption  rested  OQ  the  pre-emptive  clause  of  the 

wajib-ul-arx,  and  in  respect  of  the  piece  of  land   in   the  city  his  right  of 

pre-emption  arose  out  of  the  rule  of  Muhammadan  law. 

The  suit  was  framed  so  as  to  seek  enforcement  of  pre-emption  in 
respect  of  both  the  properties  conveyed  by  the  sale,  and  there  can  be  no 
doubt  that  such  a  suit  was  maintainable.  It  was  however  found  that  in 
respect  of  the  piece  of  land  in  the  city,  the  essential  preliminaries  of  the 
immediate  and  confirmatory  demands  required  by  the  Mubammadan  law 
of  pre-emption  had  not  been  duly  performed,  and  that  therefore  the  suit 
to  that  extent  would  necessarily  fail,  but  in  respect  of  the  share  in  the 
village  his  right  of  pre-emption  was  not  affected  under  bhe  terms  of  the 
wajib-ul-are. 

[274]  In  this  state  of  things  the  learned  Chief  Justice  applied  the 
principle  of  the  rule  that  a  pre-emptor,  when  he  is  entitled  to  pre-emption 
in  respect  of  the  entire  subject  of  the  sale,  cannot  break  up  the  bargain  of 
sale,  and  following  the  ratio  his  Lordship  laid  down  the  rule  that  where  a 
pre-emptor  has  disqualified  himself  under  the  Muhammadan  law  from 
claiming  a  portion  of  the  property  sold,  he  is  prevented  from  maintaining 
his  suit  for  another  portion  claimed  under  the  provisions  of  the  wajib-ul- 
arz,  though  he  is  willing  to  pay  the  full  purchase-money  and  to  leave  in 
the  vendee's  hands  the  portion  to  which  he  was  disqualified  under  the 
Muhammadan  law. 

Now  this  ruling  and  the  ratio  upon  which  it  proceeds  recognises  no 
less  than  four  important  principles  of  the  Muhammadan  law  of  pre-emp- 
tion, and  applies  those  principles  to  pre-emption  claimed  under  the  wajib- 
ul-arz,  the  terms  of  that  document  being  silent  upon  the  points  to  which 
those  principles  were  applied.  The  first  is  that  a  pre-emptor  cannot 
break  up  a  bargain  of  sale  unless  the  sale  includes  property  in  respect  of 
which  he  has  no  right  of  pre-emption,  as  was  the  case  before  my  brethren 
Straight  and  Brodburst  in  Harjas  v.  Kanhya  (2).  The  second  principle 
is  that  the  scope  of  a  pre-emptive  suit  must  comprehend  the  entire  pro- 
perty to  which  the  plaintiff's  pre-emption  extends,  included  in  the  bargain 
of  sale.  The  third  is  that  where  a  part  of  the  pre-emptive  claim  fails,  the 
whole  must  fail,  because  a  decree  such  as  the  Muhammadan  law  of  pre- 
emption recognises  cannot  be  framed.  The  fourth  is  that  the  rule  against 
a  breaking  up  of  a  bargain  of  sale  is  so  fundamental  that  a  defect  in  that 

(1)  11  A.  108.  f2)  7  A.  118. 
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respect  is  not  cured  even  by  the  pre-emptor's  willingness  to  pay  the  entire       1889 
price  and  leaving  a  portion  of  the  property  in  the  hands  of  the  vendee.  DEC.  19. 

Now,  if  I  am  right  in  thinking  that  this  is    the  effect  of  the  ruling,  I 
must  necessarily  be  right  also  in  holding  that  that   case  is  a  strong  and       FULL 
most  emphatic  authority,  consistent  as  ib  is  with  earlier  rulings,  for  saying    BENCH, 
that  this   Court    has  uniformly  applied    the  analogies  of  the  rule   of  the 
Muhammdan  law  of   pre-emption  even    to    cases  where  pre-emption  was    12  *•  28* 
claimed  under  the    terms  of  the  ioajib-\Zl&\ul-arz.     And    now  I  wish  to      <F'B-)' 
make   a    few   observations   to   show  that  the   adoption  of  such  a  course 
is  a  matter  ex  necessitate  rei.  • 

In  the  case  of  Zamir  Husain  v.  Daulat  Earn  (1)  I  made  certain 
observations,  which  I  am  afraid  were  obiter  dicta  in  that  case,  but  which 
cannot  be  obiter  in  this  judgment,  and  I  will  therefore  incorporate  them 
here.  Referring  to  the  judgment  of  Sir  Barnes  Peacock  in  Fakir  Rawot  v. 
Sheik  Emambakhsh  (2)  I  went  on  to  say—"  I  entirely  coucur  in  these 
conclusions,  which  appear  to  me  to  be  in  perfect  accord  with  the  rule  of 
justice,  equity,  and  good  conscience  upon  which  Courts  of  justice  in  India 
are  bound  to  act  in  such  cases.  It  is  clear  that  it  does  not  lie  within  the 
province  of  equity  to  create  rules  of  substantive  law,  and  the  maxim  csquilas 
sequitur  Uyem  necessarily  implies  the  existence  of  rules  of  law  which 
equity  has  to  follow  With  the  exception  of  certain  provisions  of  the 
local  Acts  applicable  to  certain  provinces  of  India  like  the  Punjab  and 
Oudh,  the  Legislature,  whilst  recognizing  the  existence  of  the  right  of 
pre-emption  in  India,  has  hardly  provided  any  rules  in  regard  to  that 
right  ;  and  even  where  the  statute  book  notices  the  right,  the  rules  laid 
down  therein  relate  more  to  matters  belonging  to  the  remedy,  ad  litis 
dinationem  than  to  subjects  appertaining  to  the  merits,  ad  iitis  decis- 
TheMuhammadan  law  is  the  only  system  prevalent  in  India 
which  provides  substantive  rules  relating  to  the  right  of  pre-emption  in  a 
systematic  form  At  least  in  Upper  India  the  origin  of  the  right  of  pre- 
emption is  not  traceable  to  any  source  other  than  Muhammadan  jurispru- 
dence which  the  Muaalmans  brought  with  them  to  this  country.  It  may 
therefore  be  safely  laid  down  that  in  all  cases  in  which  the  right  of  pre- 
emption is  claimed,  the  Courts  in  administering  equity  will,  by  analogy, 
follow  the  rules  of  the  Muhammadan  law  of  pre-emption,  even  in  cases 
where  the  right  is  not  claimed  under  that  law,  but  under  local  usage  or 
custom.  The  rules  of  customary  pre-emption  no  doubt  depend  upou  the 
custom  itself,  but  where  such  custom  is  silent  upon  any  particular  point, 
the  rules  of  the  Muhammadan  [276]  law  of  pre-emption  upon  that  point 
must,  by  analogy,  be  taken  to  be  tbe  rule  of  decision." 

I  still  adhere  to  these  views  and  adhere  to  them  so  firmly  that  if  I 

could  find  it  possible  to  accept  the  hypothesis  that  the  right  of  pre-emption 

India  owes  its  origin  and  practical  prevalence  to  the  rule  of  Hindu  Law 

}  to  joint  undivided  Hindu  families,  I  would,  notwithstanding  all  I  have 

I  here  and  before  now  from  the  Bench,  unhesitatingly  resort   to  the 

mdu  law  of  pre-emption  for  obtaining  analogies  such  as  the  administra- 

the  rule  of  justice,  equity  and  good  conscience  which  cases  such  as 

e  present  necessarily  require.     But  as  I  have   already  said,    no  such 

mdu  law  of  pre-emption  exists,  and  it  would  be  in  vain  to  resort  to 

kny    of    tbo    authoritative    texts  of  that  law  for  guidance  as  to  how 

h  cases  should  be  decided.     Now,    returning   to    the    facts    of    this 

alar     case,   the    pre-emptive   clause  of    the    loaijb-ul-arz    whether 

(3)  B.L.E.  Sop.  Vol.  35. 
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1889       regarded  as  stating  a  custom  or  formulating  the  terms  of  a  compact,   must 

DEC.  19.     be  interpreted  according  to  the  well- recognized  rules  of  interpretation,  and 

among  them  I  take  it  that  one  of  the  mo?t   important  rules  is  that  when 

FULL       technical  terms  are  employed  they  are  to  be  understood  in  such  technical 

BENCH,     sense.     I  have  already  quoted  the  pre-emptive  clause  of  the  wajib-ul-arz, 

and  do  not  find  in  it  any    technical   term  of  Hindu  law  ;  but  on  the  con- 

12  A.  234  trary  the  right  and  possessor  of  that  right  are  described  in  technical  terms 
(F.B.).  Of  the  Muhammadan  law  of  pre-emption.  I  hold  therefore  that  even  as 
a  pure  matter  of  interpretation  the  custom  or  co'ntract  which  the  clause 
indicates,  necessarily  implies  that  upon  points  in  respect  of  which  it 
makes  no  specific  provision  to  the  contrary,  the  analogies  of  the  Muham- 
rnadan  law  of  pre-emption  were  intended  by  the  parties  to  be  imported,  and 
that  therefore  in  this  ease  the  rule  of  that  law  should  govern  on  decision. 
I  might  have  ended  my  judgment  here ;  but  since  in  the  course  of  the 
argument  much  doubt  and  difficulty  was  raised  over  the  contention  that  the 
pre-emptive  clause  of  the  wajib-ul-arz  was  to  be  regarded  as  a  contract  for 
sale  creating  an  obligation  annexed  to  ownership  of  land  such  as  those  con- 
templated by  the  second  para-[277]graph  of  s.  40  of  the  Transfer  of  Property 
Act  (IV  of  1882)  read  with  the  illustration  to  that  section,  I  do  not  wish  to 
end  my  judgment  without  dealing  with  this  part  of  the  argument.  It  was 
argued  that  the  pre-emptive  clause  of  foeivajib-ul-arz  being  a  contract  for 
sale,  the  defendant's  pre-emptive  suit,  which  resulted  in  the  decree  of  8th 
September,  1883,  mus!;  be  regarded  as  a  decree  for  specific  performance  of  a 
contract  for  sale,  and  that  since  the  rule  of  equity  requires  that  that  which 
should  have  been  done  may  be  taken  to  have  been  done  at  the  time  when 
it  shouH  have  b^en  done,  therefore  the  sale  of  his  share  by  Eadha 
Ballab  on  4th  January  1883,  to  Sri  Bam  and  Chet  Earn,  plaintiffs-res- 
pondents, instead  of  the  defendant-appellant,  must  be  taken  to  be  the  date 
on  which  the  title  of  ownership  of  the  pre-empted  share  vested  in  the 
defendant-appellant  Deokinandan,  entitling  him  by  dint  of  such  ownership 
to  the  profits  of  the  vended  share  for  the  interval  between  the  date  of  the 
sale,  namely,  4th  January  1883,  and  the  actual  enforcement  of  the  defend- 
ant-appellant's pre-emptive  decree  by  formal  possession,  namely,  1st 
Djcember  1883,  to  which  profits  are  the  subject-matter  of  the  present 
litigation.  It  was  also  suggested  as  an  alternative  argument  that  even  if 
ownership  did  not  vest  in  the  pre-emptor  Deokinandan,  defendant,  at  the 
date  of  the  sale  to  plaintiffs,  he  could  claim  the  profits  as  the  measure  of 
the  damages  for  the  breach  of  the  pre-emptive  covenant  in  the  wajib-ul-arz 
and  recover  such  damages  from  the  plaintiffs  respondents,  and  therefore 
the  present  suit  should  have  faile'd. 

Now,  in  order  to  deal  with  this  hypothesis,  it  is  in  the  first  place 
necessary  to  ascertain  what  a  contract  for  sale  is  under  our  law,  and  in 
the  next  place  to  point  out,  for  the  sake  of  further  clearness,  that  upon 
the  hypothesis  of  this  part  of  the  argument  the  pre  emptive  clause  of  the 
wajib  id-arz  is  to  be  taken  as  a  contract  for  sale  by  Eadha  Ballab  in 
favour  of  the  defendant  Deokinandan,  who  may  analogically  be  called  the 
would-be  purchaser,  the  sale  of  4th  January,  1883  by  Eadha  Ballab  to  the 
plaintiffs-  respondents  Sri  Earn  and  Chet  Earn  must  -be  regarded  as  a 
breach  of  the  contract  for  sale  made  by  Eadha  Ballab  with  the  defendant 
Deokinandan,  and  [278]  it  is  far  from  being  unimportant  to  bear  in  mind 
that  the  plaintiffs-respondents  were  no  parties  to  the  contract,  thoughlihey 
may  betaken  to  have  purchased  with  notice  of  the  custom  or  covenant 
contained  in  the  pre-emptive  clause  of  the  wajib-ul-arz, 

Viewing  the  case  in  this  manner,   the  question  arises,  what   is    a 
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contract  for  sale  as  distinguished  from  an  actual  sale  ?    The  answer  is  well       1889 

furnished  by  the  excellent  definitions  contained  in  s.  54  of  the  Transfer    of     DEC.  19. 

Property  Act  (IV  of  1882),  which  definitions  formulate  wbaM  understand 

to  have  always  heen  the  law   of    British   India: — "Sale  is  a  transfer  of       FULL 

ownership  in  exchange  for  a  prico  paid  or  promised  or  part-paid  and  part-     BENCH. 

promised,"  a  definition  which  clearly  shows  that  the  contract  is  an  executed 

contract  transvesting  ownership  the  moment  such  contract  is  completed.       *2  *•  2^* 

"  A.  contract  for  the  sate  of  immoveable  property  is  a  contract  that  a  F>B  )• 
sale  of  such  property  shall  take  place  on  terms  settled  between  the  parties." 
A  definition  which  clearly  shows  that  the  contract  is  executory  as  distin- 
'  guished  from  sale,  which  is  an  executed  contract.  And  this  excellent 
definition  ia  followed  by  the  significant  enunciation  of  the  rule  that  such 
a  contract  "  does  not  of  itself  create  any  interest  in  or  charge  on  such 
property," 

In  a  recent  case  I  pointed  cut  that  this  distinction  is  well-founded  in 
jurisprudence,  and  what  I  wish  to  do  now  is  to  show  that  even  in  the 
English  Courts  of  equity,  where  peculiarly  technical  distinctions  exist 
between  what  are  known  as  legal  estates  as  distinguished  from  equitable 
estates,  a  contract  for  sale  does  not  per  se  and  before  the  actual  conveyance 
by  sale  invest  the  obligee  of  such  contract,  namely,  the  would-le  purcha- 
ser, with  ownership  of  the  property  Ln  respect  of  which  he  has  entered 
into  the  contract  for  sale.  In  the  next  place  I  wish  that  in  India 
the  doctrine  of  legal  estate  as  distinguishable  from  equitable  estate  has 
never  been  recognized  as  relating  to  conveyances  among  Hindus  and 
Muhammadans  in  the  mufassil. 

Now  dealing  first  with  the  exact  doctrine  of  tbo  Courts  of  equity  in 
England  on  this  point,  I  do  not  think  anything  is  to  be  gained  by  multi- 
plying authorities,  arid  I  do  not  thick  I  can  do  better  than  [279]  quote  a 
passage  from  the  judgment  of  Sir  Thcmas  Plumer,  M.K.,  in  Wall  v. 
Bright  (1)  which  was  considered  and  approved  by  the  House  of  Lore's  in 
Shaw  v.  Foster  (2).  Referring  to  the  English  doctrine  of  equity  that  the 
vendor  of  a  contract  for  sale  becomes  a  trustee  for  the  vendee,  the  Masier 
of  the  Rolls  went  on  to  say  : — 

'The  vendor  is  therefore  not  a  mere  tiustee;  be  is  in  progress 
towards  it,  and  finally  becomes  such  when  the  money  is  paid,  and  when 
he  is  bound  to  convey.  In  the  meantime  he  is  not  bound  to  convey  ;  there 
are  many  uncertain  events  to  happen  before  it  will  be  known  whether 
be  will  ever  have  to  convey,  and  he  retains  for  certain  purposes  his  old 
dominion  over  the  estate.  There  are  those  essential  distinctions  between 
a  mere  trustee  and  one  who  is  made  a  trustee  constructively  by  having 
entered  into  a  contract  to  sell,  and  it  would,  therefore,  be  going  too  far  to 
say  that  they  are  alike  in  all  respects.  The  principle  that  the  agreement 
is  to  be  considered  as  performed,  which  is  a  fiction  of  equity,  must  not  be 
pursued  to  all  its  practical  consequences.  It  is  sufficient  to  say  that  it 
governs  the  equitable  estate  without  affecting  the  legal." 

This  passage  was  cited  by  Sir  R.  Palmer  in  his  argument  for  the 
respondent  in  Shaiv  v.  Foster  (2),  and  the  report  shows  (p.  330)  that  the 
rule  thus  laid  down  was  regarded  by  Lord  Cairns  as  the  same  as  that  laid 
down  by  Lord  Justice  Turner  in  Shetwin  v.  Shakspear  (3),  acd  Lord 
Chancellor  Hatherley  in  delivering  bis  judiment  in  the  House  of  Lords, 
referring  to  the  passage  which  I  have  quoted  frcm  the  judgment  of  Plumer, 
M.  R.,  went  on  to  say  : — 

(1)  Uao.  and  W.  494-503.       (2)  L.K.  6  H.I .  321,       (3)  5  De,  G,M.  &  G.  517. 
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1889  "What  was  meant  to  be  said  by  him  in  that  case,  and  by  me  in  the 

DEC,  19.     present,  is  this,  that  you  must  always  take  that  coupled  with  this  remark  ; 

that  as   regards  the  contract;  itself,   which   by    a  fiction  of  equity,  as  Sir 

FULL      Thomas  Plumer  calls  it  (for  the  words  are  hi?,  and  not  mine),  is  consi- 

BENCH.     dered  to  be  complete  when  it  ought  to  be  complete  you  must  not  so  use  the 

words  as  to  do  away  with  the  true  intent  of  that  fiction  of  equity,   which 

12  A.  23)    supposes  the  money  to  be  paid  away  with  one  hand  and  the  estate  to  be  con- 

(F.B.).       veyed  aivay  with  [280]  the  other.     In  other  words,  you  must  not  use  that 

doctrine  as  a  means  of  impeding  the  completion  of  the  purchase." 

The  dictum  of  Plumer,  M.R.,  in  Wall  v.  Bright  (1),  and  the  manner  in 
which  that  dictum  was  dealt  with  by  the  House  of  Lords  in  Shaw  v. 
Foster  (2)  was  the  subject  of  much  instructive  consideration  and  almost 
criticism  by  Jessel,  M  R.,  in  Lysaght  v.  Edwards  (3),  but  it  would  be  leng- 
thening this  judgment  unnecessarily  if  I  said  anything  more  lhan  saying 
that  the  principles  upon  which  the  judgment  of  Jessel,  M  R..  proceed- 
ed were  essentially  based  upon  the  English  doctrine  of  real  property 
which  draws  a  distinction  between  what  are  called  legal  estates  as  distin- 
guishable from  equitable  estates,  with  reference  to  the  period  of  the  trans- 
vesting  of  ownership  by  a  contract;  for  sale  as  distinguished  from  an  actual 
conveyance  by  sale.  All  I  need  add  is  that  notwithstanding  this  distinc- 
tion, which  is  unknown  to  the  Indian  law  (beyond  the  enforceability  of  a 
contract  for  sale  against  an  actual  purchaser  with  notice  of  the  antecedent 
contract  for  sale  such  as  s.  40  of  the  Transfer  of  Property  Act  (IV  of  1882) 
contemplates),  Jessel,  M.  R.,  referring  to  the  vendor  in  a  contract  for  sale, 
went  on  to  say  :— 

"He  is  not  entitled  to  treat  the  estate  as  his  own.  If  he  wilfully 
damages  or  injures  it,  he  is  liable  to  the  purchaser,  and  more  than  that, 
he  is  liable  if  he  does  not  take  reasonable  care  of  it.  So  far  he  is  treated 
in  all  respects  as  a  trustee,  subject  of  course  to  his  right  to  being  paid 
the  purchase -money  and  his  right  to  enforce  his  security  against  the  estate, 
With  those  exceptions,  and  his  right  to  rents  till  the  day  for  completion,  he 
appears  to  me  to  have  no  other  rights." 

Now  supposing  for  a  moment  that  the  English  law  as  to  equitable 
estates  as  distinguished  from  legal  estates  was  to  be  apiJied  to  pre-emptive 
clauses  of  the  wajtb-ul-arz  two  things  occur  to  me  as  a  necessary  consequ- 
ence of  such  a  supposition.  The  first  is  that  the  moment  such  a  clause  is 
duly  entered  in  the  wajib-nl-arz  no  co-[281]sharer  of  a  village  can  fell  bis 
trees  or  do  any  other  act  of  ownership  derogatory  to  the  estate  under  the 
hypothesis  started  in  the  course  of  the  argument,  because  by  doing  so  he 
might  be  reducing  the  value  of  tha  estate  which  ha  has  already  contracted 
to  sell  to  him  who  may  or  may  not  claim  pre-emption  under  the  pre- 
emptive clause  of  the  wajib-ul-arz.  The  next  matter  which  I  wish  to 
point  out  is  that  even  under  the  English  law  relating  to  equitable  estates 
depending  much  upon  the  doctrines  of  specific  performance  of  contracts 
for  sale,  Jessel,  M.R.,  took  care  in  the  judgment  from  which  I  have  quot- 
ed and  in  the  words  which  I  have  emphasized  to  point  out  that  among 
the  exceptions  to  which  even  the  fiction  of  the  English  Courts  of  equity 
as  to  equitable  estates  was  subject,  was  the  exception  that  until  the 
conveyance  of  sale  is  actually  completed  the  holder  of  an  obligation  to  a 
contract  for  sale  is  not  entitled  to  the  rents,  but  the  vendor  who  entered 
into  such  a  contract  for  sale. 

I  think  it  is  needless  to  multiply  authorities  to    maintain  the  pro- 

(1)  1  Jao.  and  W,  494.          (2)  L.R.  5  H.  L.  3(21-  (3)  L.R.  2  Ch.  D.  499. 
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position  that  even  under  the  English  law  of  specific  performance  of  the        1889 
contract  for  sale,  and  in  the  absence  of  specific  covenants  in  the  contract;     £>EC  ]9 
itself  to  the  contrary,  and  before  actual  payment  of  the  price,  the  Courts 
of  equity  in  England    will  not  enforce  such  a  contract  in  such  a  manner       FULL 
as  to  deprive  the  vendor,  namely  the  obligor  of  a  contract  for  sale,  of  the     BENCH. 

-•ants  and  profits  of  the  estate  during  the  interval  between  the  contract  for 

sale,  and  the  actual  performance  of  that  contract  whether  by  actual  con-     12  A.  231 
veyance  by  sale  or  by  decree  of  Court  which  enforces    such  performance.       (P.B.). 
Whatever  the  practice  or  rules  of  procedure  may  be  in  the  English  Courts 
of  equity,  one  thing  is  certain,  that  .the  manner   in  which  such  decrees 
should  be  enforced  here  is  clearly  prescribed  in  s.  260  of  the  Code  of  Civil 
Procedure  (Act  XIV  of  1882)   which  I  find  it  impossible  to  read  in  any 
sense  inconsistent  with  s.  214  of  the  same  enactment,   which  deals  with 
decrees  passed  in  suits  to  enforce  the  right  of  pre-emption  in  particular. 

Then  comes  another  point  in  this  part  of  the  case,  and  in  considering 
it,  I  have  asked  myself  the  question  :  Does  the  law  of  British  India 
recognize  any  distinction  between  equitable  estates  [282]  and  legal 
estates  as  understood  in  the  English  law  in  cases  of  the  contract  for  sale 
and  the  rules  of  specific  performance  of  such  contract,  when  in  breach  of 
such  a  contract  a  third  party  has  acquired  an  interest  in  the  property 
whether  by  mortgage  or  by  actual  sale  ?  My  answer  to  the  question  is 
an  emphatic  negative,  subject  of  course  to  the  rule  of  justice,  equity  and 
good  conscience  upon  which  the  second  paragraph  of  s.  40  of  the  Transfer 
of  Property  Act  (IV  of  1882)  is  founded.  And  even  in  respect  of  that 
clause  I  bold,  and  I  believe  consistently  with  the  principles  of  the  Specific 
Belief  Act  (I  of  1877)  that  when  a  contract  for  sale  is  made,  ownership  of 
the  property  to  which  such  contract  relates  is  not  transferred  to  the  obligee 
of  such  a  contract  before  the  actual  completion  of  the  sale  and  more 
especially  in  cases  where  he  has  not  already  paid  the  price. 

This  would  lead  me  to  the  citation  of  Indian  authorities  (including 
some  of  the  rulings  of  the  Lords  of  the  Privy  Council  in  appeals  from 
British  India)  ;  but  before  I  do  so  I  think  it  is  as  well  to  finish  what  I 
have  been  saying  as  to  the  doctrines  of  equity  in  Courts  in  England  on  the 
subject  of  the  estate  which  the  obligee  of  a  contract  for  sale  acquires  under 
such  a  contract.  I  will  quote  from  a  text  book  of  authority,  Dart  on 
Vendors  and  Purchasers,  and  the  5th  edition  of  that  work  at  page  246 
contains  the  following : — 

"  It  is  sometimes  stated,  in  general  terms,  that  by  the  contract,  the 
purchaser  becomes,  in  equity,  the  owner  of  the  property  ;  but  '  this  rule 
applies  only  as  between  the  parties  to  the  contract,  and  cannot  be  extended 
so  as  to  affect  the  interests  of  others.  If  it  could,  a  contract  for  the  pur- 
chase of  an  equitable  estate  would  be  equivalent  to  a  conveyance  of  it. 
Before  the  contract  is  carried  into  effect,  the  purchaser  cannot,  against 
a  stranger  to  the  contract,  enforce  equities  attaching  to  the  property' 
— per  Lord  Cottenham,  in  Tasker  v.  Small,  3  M.  and  C.  70 ;  and  see  Wall 
v.  Bright,  1  Jao.  &  W.  501 — nor,  semble,  can  he  as  against  the  vendor 
enforce  such  equities,  without  at  the  same  time  praying  or  offering  specific 
performance  of  the  contract  itself. — Fox  v.  Purssell,  3  Sma.  &.  G.  242." 

[283]  Then  as  to  the  crops  and  profits  pending  the  completion  of  the 
actual  sale,  the  same  authority  lays  down  the  following  as  the  law  and 
equity  as  administered  in  England,  as  to  the  rights  and  obligations  arising 
out  of  the  contract  for  sale : — 

"  Up  to  the  time  fixed  for  completion,  the  vendor  is,  in  the  absence  of 
special  stipulation,  entitled  to  the  crops,  or  other  ordinary  profits  of  the 
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1889       land.     He  would   not  however,   it  is  conceived,  be   entitled  to  take  crops 

DBG.  19.     m  an   immature  state,  or  otherwise  than  in    due  course  of  husbandry. 

After  the  time  fixed  for   completion,  and  pending  negotiation,  he  may,  it 

FULL      appears,  in  due   course  of  husbandry,  cut   coppice   or  get  in  crops,  but 

BENCH,     the  net  profits  will  belong  to  the  purchaser.      Where  the  contract  was  for 

the  purchase   of  an  estate,  including    the  growing-crops,  to  be  completed 

12  &.  184    an(j  possession    given  on  the  24th    June,  and  the   time  was  extended  by 

(P.B.).      consent  till  the  29th  September,  and  the    vendor  in  the  interval  sold  the 

crops,  the    purchaser  was  held    entitled,  in    equity,    only  to  the  crops 

growing  at  the  time  of  the  actual   completion,  and  was  left  to  his  remedy 

(if  any)  at  law  for  the  recovery  of  the  produce  of  the  crops." 

Now,  even  if  the  pre-emptive  clause  of  the  wajib-ul-arz,  of  which  I 
have  quoted  the  ipsissima  verba  at  the  outset,  were  to  bo  regarded  as  a 
contract  for  sale,  and  even  if  I  could  hold  that  it  was  governed  by  the 
doctrine  of  the  English  Courts  of  equity  as  to  equitable  estates,  I  could 
not  hold  that  with  reference  to  the  terms  of  tbe  p're-emptive  clause  itself, 
time  was  of  the  essence  of  the  contract,  or  that  it  created  any  specific 
rights  depending  upon  the  fixation  of  the  date  of  the  transfer,  in  favour  of 
the  defendant-respondent  Deokinandan,  any  more  than  in  favour  of  any 
other  existent  or  non-existent  co-sharer  of  the  village  who  under  the 
general  pre-emptive  clause  might  in  future  be  entitled  to  the  right  of  pre- 
emption. And  I  take  it  that  in  such  a  state  of  things  the  Courts  of  equity 
in  England,  in  view  of  the  circumstanae  that  neither  the  actual  would-ba 
purchaser  (that  is,  a  possible  pre-emptor)  was  mentioned  in  the  covenant 
contained  in  the  pre-em'ptive  clause  of  the  ivajtb-ul-arz,  nor  the  so-called 
contract  for  [264]  sale  specified  any  specific  period  when  such  contract 
was  to  be  completed  by  actual  sale,  in  view  also  of  the  circumstance  that 
the  so-called  contract  for  sale  might  have  been  enforced  not  only  by 
Daokinandan,  defendant-respondent,  but  also  by  other  co-sharers  of  the 
village,  by  rival  pre-emptive  suits,  would  never  hold  that  even  the  equitable 
estate  of  ownership  vested  in  the  defendant  Daokiuandan  (pre-emptor)  at 
the  time  when  the  pre-emptive  clause  of  the  wajib-ul-arz  was  framed  and 
duly  entered  in  that  document.  Nor  can  I  hold  upon  the  same  supposi- 
tion, that  those  Courts  would  award  profits  of  the  estate  to  the  defendant- 
respondent  Daokinandan  (pre-emptor),  for  the  period  intervening  between 
the  date  of  the  covenant  in  the  pre-emptive  clause  of  the  ioajib-ul-arz  (taking 
under  the  hypothesis  such  clause  to  be  a  contract  for  sale)  and  the  date 
when  he  actually  enforced  the  covenant  by  paying  up  the  price  and  acquir- 
ing possession  under  his  pre-emptive  decree.  I  have  dwelt  upou  this 
matter  at  suoh  length  because  the  rule  of  equity  in  such  cases  was  seriously 
doubted  in  the  course  of  the  argument,  and  also  because  it  would  be 
an  unsound  proposition  to  lay  down  that  covenants  contained  in  the 
pre-emptive  clause  of  a  wajib-ul-arz  in  these  Provinces  are  to  be 
regarded  as  governed  by  the  peculiarly  technical  notions  of  the  English 
Courts  of  equity  as  to  equitable  estates,  or  that  the  rules  of  those  Oourtsas 
to  the  specific  performance  of  contracts  for  sale  are  to  ba  applied  in 
their  integrity  to  pre-emptive  clauses  of  the  wajib-ul-arz.  I  have  said 
already  more  than  once  that  the  British  Indian  law  recognises  no  such 
distinctions  as  those  between  equitable  estates  as  distinguished  from  legal 
estates  in  England,  for  here  the  Courts  take  the  actual  date  of  a  com- 
pleted sale  as  the  date  of  the  ownership  of  tbe  property  passing  from  the 
vendor  and  transvesting  in  the  vendee,  entitling  the  latter  to  all  the  rights 
of  ownership,  including  of  course,  the  right  to  receive  profits. 

Now,    before   citing   the   case-law   upon    the   subject),  I    may    call 
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attention  to  the  principle  upon  which  a.  85  of  the  Contract  Act  (IX  of       1889 
1872)  is  based,  because   in  my  opinion  that  principle  is  identical  with     DEC.  19. 

the  one  on  which  the  definition  of    the  contract    for    sale     [285]    of-       

immoveable  property  in  s.  54  of  the  Transfer  of  Property  Act  (IV  of  1882)       FULL 

is    founded.     And    in   this   connection   I  think  the  best  case  to  cite  is     BENCH. 

Dhondiba  Krishnaji  Patel  v.  Bam  Chandra  Bhagwat  (1)  where  Westropp, 

C.J.,    dealing   with   the  case  before  him,  does  not  appear  even  to  have    12  *• 

doubted  that  under  the  Indian  law  the  transvesting  of  ownership  does  not 

take  place  by  the  mere  fact  of  a  contract  for  sale,  for  that  learned  Judge 

after  referring   to     s.  85  of  the  Indian  Contract  Act  (IX  of  1872)  goes  on 

to  say : — 

"  In  the  mufassil  of  this  Presidency,  where  there  has  been  a  contract 
for  sale  of  immoveable  property  and  a  suit  by  the  vendee  for  specific  per- 
formance of  it,  the  decree  for  the  specific  performance  of  the  contract 
(coupled  with  the  payment  of  the  purchase-money)  pass  and  have  been 
treated,  so  long  as  we  can  recollect,  as  sufficiently  passing,  i.e.,  trans- 
ferring the  ownership  to  the  vendee,  and  entitle  him  to  the  possession 
of  the  property." 

Now,  as  to  this  case,  I  do  not  think  it  is  necessary  for  to  me  to. say 
anything  as  to  how  far  I  am  prepared  to  accept  that  ruling  notwithstand- 
ing the  provisions  of  ss.  260,  261  and  262  of  the  Code  of  Civil  Procedure  (Act 
XIV  of  1882)  which  apparently  did  not  govern  the  case  before  the  learned 
Chief  Justice  of  Bombay,  and  I  think  it  is  enough  to  say  that  the  case  is 
a  good  authority  for  showing  that  the  execution  of  a  contract  for  sale  is 
not  a  trangvestive  fact  by  itself  in  the  sense  of  passing  ownershi-p  from  the 
obligor  to  the  obligee  of  such  a  contract  for  sale,  until  such  contract  has 
taken  effect  either  by  actual  conveyance  by  sale  or  under  a  decree  of  Court 
to  that  effect.  And  I  think  I  may  say  in  passing,  that  this  is  consistent 
with  the  doctrine  of  the  Muhammadan  law  of  pre-emption  as  to  the  in- 
vestiture of  the  ownership  in  the  pre-emptor  of  the  pre-empted  property, 
and  the  period  at  which  such  investiture  of  ownership  is  to  be  deemed  as 
to  have  actually  taken  place.  And  I  think  I  may  further  point  out  that 
uuder  both  the  views  of  the  aspects  of  the  case,  it  is  important,  as 
Westropp,  C.  J.,  pointed  out,  that  the  actual  payment  of  purchase-money 
was  a  matter  of  no  insignificance. 

[286]  But  thero  are  cases  of  higher  authority  to  show  that  a  contract 
for  sale,  that  is  an  agreement  to  transfer  by  sale,  any  property  to  any  person 
or  persons,  is  a  merely  executory  contract,  and  dose  not  operate  as  a  sale 
inpraesenti.  The  Lards  of  tbe  Privy  Council  had  to  deal  with  this  ques- 
tion in  Rajah  Sahib  Perhlad  Sein  v.  Maharajah  Raj ender  Kishore  Singh(2) 
and  the  connected  case  against  Baboo  Budhoo  Singh  (vide  p.  305)  where, 
after  stating  that  the  Sadar  Court  had  held  that  "a  complete  title  to  the 
lands  passed  to  the  Eajah  by  virtue  of  the  bill  of  sale  on  its  execution,  and 
(by  a  supposed  application  of  the  doctrines  of  English  Courts  of  equity)  that 
the  vendor  in  possession  of  the  lands  was  to  be  treated  as  having  only  a 
lien  for  the  unpaid  balance  of  the  purchase-money,  and  was  to  be  held 
accountable  as  a  mortgagee  in  possession  for  the  rents  and  profits,"  their 
Lordships,  after  doubting  whether  such  doctrines  were  applicable  to 
a  transaction  of  this  nature  between  Hindus  or  between  a  Hindu 
or  a  Mussulman,  went  on  to  say  (vide  pp.  306-7),  "  It  is  not  easy  to  see 
what  principle  of  an  English  Court  of  equity,  supposing  such  to  be  pro- 
perly applicable  to  the  case,  would  support  the  conclusions  to  which  the 

(1)88,654.  (2)  12M.T.A...  275. 
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1889        Judges  of  the   Sadar  Court  have  come  upon  the  facts  before  them.     Their 
DEC.  19.     business  was  to  decide  the  rights  of  the  parties  under  the  particular  con- 
tract, and  upon  the  facts  found  by  the  Courts  below,   according  to  equity 
FULL       and  good  conscience.  They  seem  to  have  ruled  that  the  effect  of  the  execu- 
BteNCH.    tion  of  a  bill  of  eale  by  a  Hindu  vendor  is,  to  use  the  phraseology  of  English 
law,  to  pass  an  estate  irrespectively  of  actual  delivery  of  possession  ;  giving 
12  A.  284    fjO  the  instrument  the  effect  of  a  conveyance  operating  by  the  Statute  of 
(P.B.).       Uses.     Whether   such  a    conclusion  would    be  warranted  in  any    case  is, 
in  their  Lordships'  opinion,  very  questionable." 

Now,  the  principle  thus  laid  down  by  their  Lordships  was  approved 
by  them  again  in  Ranee  Bhobosoondree  Dasseuh  v.  Issurchunder  Dutt  (1), 
where  repeating  their  observations  in  the  earlier  case  they  said  : — 

"The  bill  of  sale  in  such  a  case  can  only  be  evidence  of  a  contract  to 
be  performed  in  future  and  upon  the  happening  of  a  contingency,  [287] 
of  which  the  purchaser  may  claim  specific  performance  if  he  ccmes  into 
Court  showing  that  he  has  himself  done  all  that  he  was  bound  to  do." 

I  regard  the  two  Privy  Council  rulings  which  I  have  cited,  as  distinct 
authority  for  holding,  that  at  least  in  India,  if  rot  also  in  England,  a  con- 
tract for  sale  tuch  as  the  covenant  contained  in  the  pre-emptive  clause  of 
the  wajib-ul-arz  in  this  case  may  possibly  be  taken  to  be,  the  investiture 
of  ownership  with  its  necessary  legal  incident  of  the  right  to  receive  profit 
does  not  take  place  till  an  actual  conveyance  by  sale  is  made,  or  the  decree 
of  Court  has  been  obtained  awarding  specific  performance  of  the  contract 
for  sale  under  the  law  governing  such  matters.  Before  going  any  further 
I  think  I  may  say  that  the  interpretation  which  I  have  thus  placed 
upon  the  Privy  Council  rulings  is  consistent  with  the  interpretation  placed 
upon  those  rulings  by  Couch,  C.J.,  in  Tara  Soonduree  Chowdhrain  v.  The 
Court  of  Wards  (2)  where  it  was  held  that  an  agreement  to  sell  did  not  by 
itself  operate  as  a  persent  transfer  of  the  property,  and  that  upon  the 
ground  of  such  a  transfer  no  suit  of  the  nature  of  an  action  in  ejectment 
could  be  maintained  by  the  obligee  of  such  a  contract  for  sale,  as  against 
a  person  in  possession.  Yet,  in  the  course  of  the  argument  in  this  case, 
it  was  seriously  suggested  that  because  this  covenant  contained  in  the  pre- 
emptive clause  of  the  wajib  ul-arz  must  be  taken  as  a  contract  for  sale, 
therefore  upon  the  date  when  such  covenant  was  entered  in  the  wajib  ul- 
ars  the  defendant,  Deokinandan  along  with  some  other?,  acquired  the  same 
rights  as  those  which  belong  to  the  obligee  of  a  contract  for  sale  as  under- 
stood in  the  English  Courts  of  equity,  thus  conveying  upon  that  hypo- 
thesis, to  the  defendant-appellant  Deokinandan  rights  similar  to  those 
which  belong  to  the  obligee  of  a  contract  for  sale  under  the  peculiarly 
technical  notions  of  the  English  Courts  of  equity  as  to  equitable  estates 
vesting  in  a  transferee  before  the  actual  conveyance  is  completed. 

I  think  I  have  said  enough  to  show,  that  such  cannot  be  the  case, 
either  under  the  English  rules  of  Equity  Courts  or  under  our  [288]  law, 
as  to  the  transvesting  of  the  title  of  ownership,  including  of  course  the 
question  as  to  the  right  to  profits. 

But,  barring  the  matters  of  legal  principles  as  to  which  I  have  expressed 
my  opinion,  perhaps  the  most  important  point  is  for  us  to  see  what 
actually  occurred  in  this  case  with  reference  to  the  enforcement  of  the  right 
of  pre-emption  under  the  pre-emptive  clause  of  the  wijib-ul-arz.  I  have 
already  pointed  out  that  that  clause  used  technical  terms  of  the  Muham- 

(1)  11  B.L.B.  36.  (2)  20  W.B.  446, 

930 


YIJ  DEORINANDAN   V.   SRI  RAM  12  All.  289 

madan  law  of  pre-emotion  for  creating  or  recognizing  the  right  which  that        1889 
clause  intended  to  provide  for.  I  have  also  said  enough  to  show  that  in  my     DEC.  19. 
opinion    that  clause    must  not    be  read    obliviously   of  the  terms    of  cha 
Muhammadan  law  of  pre-emption  which  it  employs  ;  and  I  now  proceed  to 
show  that  the  defendant  Daokinandan  himself  understood  the  clause  in  that 
sense  when  he  instituted  hia  suit  against  the  nl-untiffs-respondents  result- 
ing in  the  decree  of  8th  September  1883,  under  which  he  obtained  formal    12  *  2 
possession  as  pre-emptor  on  the  1st  December,  1883. 

The  suit  which  so  terminated  was  not  a  suit  framed  so  as  to  render 
it  a  suit  for  'Specific  performance  of  a  contract  for  sale  as  understood 
either  in  the  English  Courts  of  equity  or  understood  by  our  own  Courts. 
Nor,  therefore,  would  the  rules  for  specific  performance  of  contracts  for 
sale,  whether  as  recognized  in  the  Courts  of  equity  in  England  or  as 
recognized  by  our  law  in  s=i.  260,  261  and  262  of  the  Civil  Procedure 
Code,  apply  to  such  a  case  except  by  careful  analogy.  The  suit  as  framed 
and  as  understood  all  along  by  both  the  parties  was  an  ordinary  suit  for 
pre-emption,  and  it  was  so  dealt  with  by  the  Court  which  decided  it  by 
its  decree  of  8th  September  1883.  Tha1;  decree  imports  nothing  from  the 
technical  notions  of  therEoglish  equity  Courts  as  to  the  specifis  perfor- 
mance of  contract  for  sale,  or  as  to  the  vesting  of  equitable  estates,  but  is  a 
decree  simply  framed,  as  it  should  have  been,  under  s.  214  of  the  Coda  of 
Civil  Procedure.  The  decree  is  to  the  effect  that  the  plaintiff  pre-emptor, 
(namely  the  defendant-appellant  Deokinandan)  was  to  obtain  possession 
of  the  pre-emptive  property  on  payment  of  a  certain  sum  of  money  into 
Court  and  that  on  his  failure,  [289]  his  suit  for  pre-emption  would 
stand  dismissed  with  costs  The  decree,  in  keeping  with  the  terms  of 
the  ore-emptive  clause  in  the  wajib-ul-arz,  was  totally  silent  as  to  the 
profits  of  the  estate  conveyed  by  Radha  Ballab  to  Sri  Rim  and  Chet 
Ram,  plaintiffs-respondents,  on  the  10th  January  1883,  for  the  period 
intervening  between  the  date  of  the  sale  and  the  actual  enforcement 
of  pre-emption  by  any  pre-emptor,  including  the  defendant-appellant 
Daokinandan,  under  a  decree  of  Court.  The  decree  said  nothing  as  to 
such  profits  being  regarded  as  damages  recoverable  by  the  pre-emptor  for 
breach  of  the  covenant  contained  in  the  pre-emptive  clause  of  the  wajib- 
ul-arz,  nor  did  it  say  that  in  any  case  such  a  decree  could  ever  be  made 
in  a  pre-emptive  suit  such  as  the  one  which  terminated  in  favour  of 
Daokinandan  defendant-appellant  by  the  decree  of  8th  of  September 
1883. 

Now,  I  hold  that  in  determining  the  questions  which  arise  in  this 
case,  even  if  we  avoided  the  real  points  of  importance  which  arise  out  of 
the  argument  before  the  Full  Bench,  'we  are  bound  in  this  case  to  abide 
by  the  terms  of  the  decree  of  8th  September  1883,  in  favour  of  Daoki- 
nandan,  defendant-appellant.  No  matter  whether  the  decree  such  as  that 
which  might  or  might  nob  upon  terms  of  the  pre-emptive  clause  of  the 
wajib-ul-arz  have  been  made,  an  order  that  the  profits  of  the  pre-empted 
estate  between  the  date  of  the  sxle  by  Radha  Ballab  to  the  plaintiffs- 
respondents  (i.e.,  4bh  January,  1883)  and  the  date  when  the  defendant- 
appellant  obtained  possession  under  his  pre-emptive  decree  of  8th 
Seotember,  1883,  is  ab?ent,  as  it  should  have  been.  The  decree  whether 
rightly  or  wrongly  dealt  with  that  litigation  not  as  a  suit  for  specifio 
performance  of  a  contract  to  sell,. but  as  a  pre-emptive  suit,  and  the  decree 
is  in  my  opinion  final  for  purposes  of  determining  the  rights  of  the  parties 
to  this  litigation,  for  that  decree  was  a  civil  Court's  decree  and  dealt 
with  the  rights  of  the  parties  as  to  the  sale  of  4th  January  1883,  in  respect 
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1889       °f  which  the  pre-emptive  right  was  claimed  by  the  defendant-appellant 
DEC.  19.     Deokinandan. 

— —  I  hold  that  that  decree  did  not  award  the  profits  of  the  estate  sold  so 

FULL      as  to   enable   the    pre-emptor   Deokinandan    defendant-appellant    [290] 
BENCH.    '°  c^m  them  as  his  own  for  the  period  between  the  sale  to  the  plaintiffs- 
respondents  and  the  defendants  enforcement  of  his  pre-emptive  decree  by 
12  A.  234     payment  of  the  price  and  obtaining  possession,  which  did  noS  take  place  till 
(F  B.).      the  1st  of  December  1883.     For  these  reasons,  which  I  am  sorry  have 
taken  up  so  much  time  to  explain.  I  hold    that  to  this  case  the  principles 
enunciated  by  me-  in  Deodat  v.  Ramautar  (1)  apply,  and  that  the  rule  of 
decision  should  be  the  same  as  that  adopted  by  Roberts  and  Turner,  JJ.,  in 
Buldeo  Pershadv.  Mohun  (2)  to  which  I  have  already  referred  as  a  case 
on  all  fours  with  the  present  case.     It  follows  as  a  natural  corollary  that, 
with  much  respect,  T  am  unable  to  accept  the  rule  laid  down  by  my  brethren 
Straight  and  Tyrrell  in  the  case  of  Ajudhia  v.  Baldeo  Singh  (3),  which  bas 
indeed  been  the  cause  of  this  case  being  referred  to  the  Full  Bench. 

Since  the  effect  of  the  learned  Chief  Justice's  order  of  the  3rd  January 
1888  is  to  refer  the  whole  case  to  the  Fall  Bench,  my  opinion  is,  that  the 
order  of  the  learned  Judge  of  the  lower  appellate-Court  should  be  upheld, 
and  that  this  appeal  be  dismissed  ;  the  costs  to  abide  the  result. 

Appeal  dismissed. 


12  A.  290  (P  C.i  =  17  I. A    73  =  5  Sar.  P.C.J.  521. 

PRIVY   COUNCIL. 

PRESENT : 

Lords  Watson,  Hobhouse  and  Morris,  Sir  B.  Peacock  and  Sir  R.  Couch. 
[On  appeal  from  the  High  Court  for  the  North-Western  Provinces.] 


HAYAT-UN-NISSA  AND  OTHERS  (Plaintiffs)  v.  MUHAMMAD  ALI 
KHAN  (Defendant).  [22nd,  23rd  and  24th  January  and  8th  February, 

1890.] 

Inheritance  by  Muhammadan  law—Sunni  and  Shia  rules  of  descent  —Evidence 
as  to  deceased  having  been  a  Sunni. 

A  Muhammadan  widow,  who  by  birth  was  a  Sunn?,  but  whose  deceased  husband 
had  been  a  Shia.  had  during  her  married  life  conformed  outwardly  to  his  religion^ 
The  Sunni  and  Shia  rules  of  inheritance  differing,  her  true  heirs  could  only  be 
ascertained  by  determining  to  which  of  these  sects  the  deceased  belonged  at  the 
time  of  her  death. 

[291]  The  evidence  relating  to  the  period  after  her  husband's  death  led  to  the 
conclusion  that  throughout  her  widowhood  she  was  a  Sunni,  having  returned  to 
the  religion  of  her  youth  when  freed  from  the  necessities  of  her  position  as  the 
wife  of  a  Shia. 

[R.,  12  A.  229  (231).] 

APPEAL  from  a  decree  (27th  November,  1884)  of  the  High  Court, 
reversing  a  decree  (4th  December,  1882)  of  the  Subordinate  Judge  of 
Moradabad. 

The  suit  out  of  which  this  appeal  arose  was  brought  by  the  appellants 
against  the  respondent  to  obtain  a  declaratory  decree  that  they  were  entitled, 
by  the  Imamia,  or  Shia,  law  to  the  estate  of  Wazir-un-nissa,  who  died  in 
1881.  It  was  not  disputed  by  the  defendant  that  the  plaintiffs  were 

(1)  8  A.  502.  (2)  N.W.P.H.C.R.  1866,  Rev.  Ap.  p.  30.-          (3)  7  A.  674. 
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related  to  the  deceased  in  the  degree  alleged  by  them  and  that,  had  Wazir-       1890 
un-nissa  been  a  Shia  at  her  death,  they  would  have   been  her  next  heirs,      FEB.  8. 
the  Imamia,  or  Shia,  law  ordaining  a  succession  different  from  that  which 
prevailed  among  Sunnis.  PBIVY 

The  High  Court,  reversing  the  finding  of  the  first  Court,  decided  that  COUNCIL. 
Wazir-un-nissa,  when  she  died,  was  a  Sunni.     And  the  principal  question     127~Tfl0 
on  this  appeal  was  whether   the  deceased  at  the   time  of  her  death  was  a  ' 

Shia  or  a  Sunni,  points  as  to  the  admissibility  of  evidence  being  alsoinvol-      '.',  J! 
ved.     No  question  now  remained  as  to  a  will,  alleged  by  the  plaint  to  have  '      ~J 

been  made  by  the  deceased,    the  first  Court    having  found  that  it  was  not      '    *g  ' 
a  genuine  document,  and  that  finding  not  having  been  appealed. 

Kararaat  Ali,  the  common  ancestor  of  the  parties,  had  two  sons,  the 
younger  of  whom  was  the  grandfather  of  Saiyid  Muhammad  Ali  Khan,  the 
defendant  in  this  suit,  who  had  obtained  possession  of  the  estate  of  Wazir- 
un-nissa,  the  granddaughter  of  the  elder  of  Karamat's  two  sons.  The  right 
of  Muhammad  Ali  to  the  inheritance,  clear  enough  by  Sunni  law,  wa8 
disputed  by  the  daughters  of  the  maternal  uncle  of  Wazir-un-nissa,  on  the 
ground  that  the  latter  having  belonged  to  the  Shia  sect,  the  Imamia  law, 
which  gave  it  to  them,  as  nearer  of  kin  to  the  deceased,  was  applicable. 

The  plaint  alleged  :— "  Wazir-un-nissa,  the  parties  and  their  fami- 
lies, have  always  professed  the  Shia  religion,  and  therefore,  according 
[292]  to  the  Muhammadan  law,  the  plaintiffs  alone  are  entitled  to  the 
whole  estate." 

This  was  denied  by  the  defendant,  Muhammad  Ali  Khan,  who 
alleged  that  in  her  family  "  the  estate  of  a  deceased  member  has,  since 
old  times,  been  divided  according  to  the  law  prevailing  among  Suonis  ;  and 
all  the  questions  relating  to  the  partition  of  the  estate  are  settled 
according  to  the  tenets  of  the  latter." 

The  Subordinate  Judge  of  Moradabad  found  that  Wazir-un-nissa  was 
a  Shia  ;  that  the  plaintiffs  were  the  daughters  of  her  maternal  uncle  ;  and 
that  the  whole  estate  was  their  inheritance,  to  no  share  of  which  was  the 
defendant  entitled. 

On  the  defendant's  appeal  to  the  High  Court,  a  Division  Bench 
(PETHBKAM,  C.J.,  and  MAHMOOD,  J.)  reversed  that  decision.  They  held 
that  the  law  to  be  applied  here  was  that  of  the  widow  at  the  time  of  her 
death  ;  that  law  was  the  Sunni  law,  and  therefore  the  defendant  was 
entitled  to  succeed. 

In  reference  to  an  argument  in  favour  of  the  plaintiffs,  attempted  to 
be  made  out  of  the  use  of  the  word  "  parties  "  in  section  24  of  the  Bengal 
Civil  Courts  Acs  (VI  of  1871),  the  Chief  Justice  said—"  This  argument, 
against  the  devolution  of  property  in  favour  of  defendant,  is  based  on  the 
section  of  the  Act  which  provides  that  the  law  of  the  '  parties'  is  to  be 
administered  by  the  Court.  But  if  this  were  held  to  mean  the  parties  to 
the  suit,  and  one  were  a  Shia  and  the  other  a  Sunni,  it  would  follow  that 
two  laws  would  have  to  be  administered.  To  my  mind  the  meaning  of 
fche  section  is  clearly  that  the  devolution  of  the  property  is  to  be  in  accord- 
ance with  the  law  of  the  person  leaving  the  property,  without  distinction 
being  made  between  a  case  of  intestacy  and  one  in  which  a  will  may  ba 
in  dispute." 

Mr.  J.D.  Mayne,  for  the  appellants,  argued  that  the  Shia  law  should  be 
applied,  because,  upon  the  whole  evidence,  the  High  Court  should  have 
found  as  a  fact  that  Wazir-un-nissa  died  a  Shia.  The  High  Court  has 
been  wrong  in  holding  that  the  litigation  carried  on  in  1805  indicated  the 
application  of  Sunni  law  to  the  [293]  parties,  as  distinguished  from  Shia 
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1890       l»w-     And  that  Court  had  failed  to  give  proper  effect  to  admissions  made 

FEU.  8.      in  1864,  which  should  have   led  fco   the   belief  that  all  the  parties  to  the 

proceedings  in  that  year,  as  well  as  Farzand.,   the  common  ancestor,   were 

PRIVY      Shias.     The  High   Court  had  also  erred  in  admitting  certain  documentary 

COUNCIL,  evidence,  which,    however,    if  admissible,  had  not  shown   that  the  family 

property  devolved  in  any  manner  opposed  to  Shia  law.     Wazir-un-nissa's 

12  4.  290    pjlgrjmage  to  Ajmir  was  commented  on,  and  it  was  contended  that  neither 

this  act,  nor  her  having  consulted  a  pir,  were  inconsistent  with  her  having 

17  I. A  73=  ^en  a  gDia)  tne  evidence  in  another  part  showing  that  she  had  maintained 

S  Bar.  P.O.J,  gkja  ceremonies. 

Mr.  R.  V.  Doyne  and  Mr.  R.  C.  Saunders,  for  the  respondent,  argued 
that  the  judgment  of  the  High  Court  had  correctly  maintained  the  devolu- 
tion of  the  property  of  the  deceased  in  accordance  with  Sunni  law,  on 
the  evidence,  the  deceased  was  a  member  of  the  Sunni  sect  at  the  time  of 
her  death. 

Mr.  J.D.  Mayne  replied. 

The  following  authorities  and  cases  were  referred  to  on  both  sides : — 

Hamilton's  Hedaya,  Prelim.     Discourse,  Bailie's  Digest  of   Muham- 

madan  Law,  Book  VII,  of  faraiz,  or  inheritance.     Raja  Didar  Hosein  v. 

Rani  Zahuran  Nissa  (1),  Mirza  Kasim  Alt  v.  Mirza  Muhammad  Hosein  (2). 

Their  Lordships'  judgment  was  delivered  by  LORD  WATSON  :  — 

JUDGMENT. 

LORD  WATSON. — This  suit  relates  to  the  immoveable  estate  of  Wazir- 
un-nissa,  a  Muhammadan  lady,  who  died  childless  and  intestate  on  the 
26th  October  1881.  Her  father,  Ghulam  AH,  died  without  male  issue 
in  the  year  1838,  leaving  three  widows,  two  of  whom  were  childless. 
Besides  the  deceased,  whose  succession  is  now  in  dispute,  Ghulam  Ali 
had  another  daughter,  Kulsum,  married  to  Iradat  Ali,  there  being  one  son 
of  their  marriage,  who  died  in  minority;  and  eventually  Iradat  Ali  became 
entitled,  as  heir  of  his  minor  son,  to  his  wife's  share  of  her  father's  estate. 
After  the  [294]  death  of  Kulsum,  Iradat  Ali  became  the  husband  of  Asmat- 
un-nissa  one  of  the  parties  to  this  appeal. 

The  appellants,  plaintiffs  in  the  suit,  are  the  female  descendants  of 
Basawan  Ali,  the  maternal  uncle  of  the  deceased  Wazir-un-nissa.  The 
defendant  in  the  suit,  and  respondent  in  this  appeal,  is  Muhammad  Ali 
Khan,  a  collateral  relative  of  the  deceased  in  the  ascendant  line.  The 
common  ancestor  of  the  parties  was  Karamat  Said,  whose  younger  son 
was  father  of  Daud  Ali,  the  father  of  the  respondent.  The  elder  son  of 
Karamat  had  two  sons,  Kasim,  the  father  of  Ghulam  Ali  already  men- 
tioned, and  Farzand,  who  died  without  issue.  The  appellants  are  Muham- 
madans,  and  so  were  Karamat  and  all  his  descendants,  and  the  cas«  must 
be  decided  according  to  the  principles  of  Muhammadan  law.  But  the 
rules  of  that  law  applicable  respectively  to  Shia  and  Sunni  succession  are 
different,  and,  therefore,  the  true  heirs  of  Wazir-un-nissa  can  only  be 
discovered  by  first  ascertaining  to  which  of  these  rival  sects  the  deceased 
belonged  at  the  time  of  her  death.  The  appellants  allege  that  she  was  .a 
Shia,  the  respondent  that  she  was  a  Sunni.  It  is  admitted,  that  according 
to  the  Shia  rule,  the  appellants  are  her  legal  heirs  ;  and  it  is  also  matter 
of  admission  that,  according  to  the  Sunni  rule,  the  respondent,  being  a 
paternal  ascendant  tracing  his  connection  with  the  deceased  through  an 

(1)  8.D.A..  Bel.  Ca.  (1830).  p.  29  =  2  M.I.A.  441. 

(2)  8.D.A.,  5  Bel.  Ca.  (1832),  p.  913. 
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unbroken  line  of  males,  is  entitled  to  take  her  estate  to  the   exclusion   of  1890 

the  appellants,  whose  relation  to  her  is  through  a  female.     Whether  the  FEB.  8. 
deceased  was,  in  point  of  fact,  a  Shia  or  a  Sunni,  is  the  single  issue 

presented  for  decision.  PRIVY 

Wazir-un-nissa  was  for  many  years  the  wife  of  Saiyid  Hadji,  a  staunch  OODNCIIi. 
member  of  the  Shia  sect,  who  died  in  tbe  beginning  of  the  year  1865. 

The  case  made  by  the  appellants  in  their  pleadings  and  evidence  is  to  the  1*<  a 


effect  that  Karamat  and  all  his  descendants  were    Shias  ;  that  Wazir-un-       .  '.  '  _T 

nissa  was  the  daughther  of  a  Shia,  and  brought   up    as  a    Shia  ;  that  she         '     «  c  j 

married  a  husband  of  her  own  .sect,  and  ever  after  his  death  continued  to          ' 

adhere  to  tbe  faith  and  to  practice  the  ceremonies  of  that   sect.     On  the 

other  hand,  the  case  presented  in  the  respondent's  evidence  is  that  Ghulam 

Ali  and  his  [293]   daughter  Wazir-un-nissa  were    Sunnis  ;  that   she  was 

under  tbe  necessity  of  suppressing  her  true  faith  during  the  subsistence 

of  her  marriage,    and  of   conforming   outwardly  to  that  of  her   husband 

and  that  on  his  decease,  she  resumed  observance  of  the  rites    peculiar  to 

the  Sunnisect,  and  lived  and  died  a  member  of  it. 

Upon  all  points  material  to  the  issue  thus  raised,  with  one  or  two 
exceptions,  the  oral  evidence  adduced  by  the  parties  is  in  direct  conflict. 
There  is  evidence  of  a  more  reliable  character,  which  may  be  used  to  test 
the  value  of  the  oral  testimony,  but  even  that  evidence  is  not  wholly 
consistent.  The  onus  of  proving  that  the  deceased  was  a  Shia  rests  in 
the  first  instance  with  the  appellants,-  because  they  are  seeking  to  eject 
the  respondent,  who  is  in  possession  and  has  been  duly  registered  as  owner 
in  the  books  of  the  revenue  authorities.  The  Subordinate  Judge  gave 
decree  for  the  appellants  in  terms  of  their  plaint,  but  his  decision  was 
reversed  on  appeal  by  the  High  Court,  consisting  of  Chief  Justice  Petberam 
and  Mr.  Justice  Mahmood,  who  dismissed  the  suit  with  costs.  In  his 
elaborate  opinion  the  Subordinate  Judge  rests  bis  judgment  mainly 
on  the  evidence  of  the  appellants'  witnesses.  He  refers  by  name  to  two 
of  these,  whom  he  describes  as  respectable  and  literate  men,  viz.,  Mirza 
Abid  Ali  Beg,  the  Subordinate  Judge  of  Mainpuri,  and  Maulvi  Tafazzul 
Husain,  the  Peah  Imaum  of  the  Shias,  by  whom  prayers  are  read  to  the 
congregation.  There  can  be  no  reason  to  doubt  that  the  learned  Judge 
rightly  describes  the  character  of  these  witnesses,  but  the  first  of  them 
does  not  state  to  which  sect  Wazir-un-nissa  belonged  ;  and  the  second, 
although  he  was  acquainted  with  her  husband,  did  not  know  Wazir-un 
nissa,  and  his  belief  that  she  was  a  Shia  was  derived  from  "  women  of  his 
brotherhood."  On  the  other  hand,  the  learned  Judges  of  the  High  Court 
placed  little  reliance  upon  the  statements  of  witnesses  to  the  effect  that 
the  deceased  was  a  Shia  or  a  Sunni,  being  of  opinion  that  certain  facts,  as 
to  which  there  is  no  conflict  of  testimony,  were  sufficient,  when  taken  in 
connection  with  the  written  evidence,  to  indicate  that  Wazir-un-nissa, 
although  she  appeared  to  be  a  Sbia  during  her  married  life,  was  in  reality 
a  Sunni. 

[296]  The  oral  evidence  is  not  only  contradictory  but  vague,  and  ifc 
is  obvious  that  the  bulk  of  the  witnesses  speak  with  little  knowledge  or 
from  hearsay.  But  one  part  of  it  which  is  not  open  to  that  observation, 
is  unquestionably  favourable  to  the  respondent's  case.  It  shows  that, 
after  her  husband's  death,  Waz'r-un-nissa  made  a  journey  to  Ajmere,  in 
order  to  visit  a  Sunni  shrine,  in  the  company  of  a  '  pir,'  or  spiritual  guide 
of  the  Sunni  sect,  whose  office  and  its  functions  are  unknown  among  the 
Shias.  It  also  shows  that  on  her  way  to  Ajmere  the  deceased  partook  of 
the  holy  meals,  which  are  intended  for  Sunnis,  in  the  house  of  the  pir. 
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1890       These  facts  were  hardly  disputed  in  the  argument  addressed  to  us  for  the 
.FEE,  8.      appellants  ;  but  the  Subordinate  Judge,  who  is  conversant  with  the  reli- 
gious customs  of    both  sects,  disposes  of  them  by  the  observation  that 
PRIVY      "thousands  of  Hindus  and  Muhammadans,  both  Shias  and  Sunnis,  espe- 
itoUNCIL.  cially    women    who    are     not  acquainted  with  their  religion,  visit  the 

shrine    without    changing    their    creed."     The     learned    Judge      makes 

12  A.  290     no  reference  to  the  length  of  the  pilgrimage,  or     to     the     companion- 
(P.C.)=      ^jp  jn  wnjch  ifc  was  made.     Mr.  Justice  Mahmood,  who  has    no   less 
I. A,  73=  knowledge  of  Muhammadan  sects,    says  that  the  fact  of    the  deceased 
5  Bar.  P.C.J.  aav{ng  availed  herself  of  the  pious  services  of  a  pir  implies  a  state  of 
*  things  which  has  no  existence  among  the  Shias,  and  that  "it  may  safely 

be  asserted  that,  if  Wazir-un-nissa  had  been  a  Shia,  she  would  have  never 
gone  to  Ajmere  as  she  did."  The  opinions  thus  expressed  by  the  learned 
Judges  are  not  necessarily  inconsistent.  According  to  that  of  the  Subordi- 
nate Judge,  the  deceased,  being  a  Shia,  might  very  well  have  visited 
the  Ajmere  shrine  if  she  was  a  woman  unacquainted  with  the  distinctive 
tenets  of  her  sect ;  but  he  does  not  go  so  far  as  to  say  that  she 
would,  even  in  that  case,  have  resorted  to  the  ministrations  of  a  Sunni 
pir.  In  any  aspect  of  them,  the  facts  create  an  inference  adverse  to  the 
appellants.  The  most  favourable  inference  of  which  they  are  susceptible 
is,  that  Wazir-uu-nissa,  after  her  husband's  death,  did  that  which 
would  naturally  be  expected  of  a  devout  Sunni;  but  that  she  might  possibly 
have  acted  as  she  did,  if  she  was  an  ignorant  professor  of  Shia  princi- 
ples. On  the  other  hand,  if  the  opinion  [297]  of  Mr.  Justice  Mabmood 
be  taken  as  correct  upon  this  point  (and  there  is  nothing  in  the  opinion 
of  the  Subordinate  Judge  which  necessarily  controverts  it),  these  facts 
show  that  at  the  time  of  her  pilgrimage  Wazir-un-nissa  professed  her 
adherence  to  the  Sunni  faith.  There  is  also  oral  evidence,  not  so  clear 
or  reliable  as  that  which  relates  to  the  Ajmere  pilgrimage,  but  tending  in 
the  same  direction,  to  the  effect  that  the  deceased,  during  her  widowhood, 
regularly  observed  the  eleventh  day  of  each  month,  and  held  Maulud 
Sharif  meetings  in  her  house,  these  being  admittedly  Sunni  rites. 

The  facts  proved,  with  respect  to  the  religious  observances  of  the 
deceased  Wazir-un-nissa  after  her  husband's  death,  all  support  the 
conclusion  that  she  was  a  Sunni  at  the  time  of  her  own  decease.  It  is, 
however,  possible  that  these  circumstances  might  be  explained  away,  and, 
at  all  events,  the  evidence  in  support  of  some  of  them,  which  is  not 
without  contradiction,  would  be  materially  weakened  if  it  were  established 
that  her  father  was  a  Shia,  in  which  case  there  would  be  a  very  strong 
presumption  that  she  was  educated  in  his  faith  and  continued  in  it  until 
her  marriage.  That  fact,  if  proved,  might  cast  upon  the  respondent  the 
onus  of  showing  that  on  the  dissolution  of  her  marriage,  she  left  the  Shia 
and  joined  the  Sunni  sect.  It  is  therefore  necessary  to  refer  to  the  period 
antecedent  to  her  widowhood,  and  to  the  evidence  which  bears  upon  it. 
The  oral  testimony  as  to  the  sect  of  her  father,  Ghulam  Ali,  is  vague  and 
directly  conflicting  ;  and  the  written  evidence,  which  is  not  free  from 
conflict,  becomes  the  only  reliable  test  of  the  truth  of  the  statements 
made  by  witnesses  on  the  one  side  or  the  other. 

Their  Lordships  do  not  attach  much  weight  to  the  litigations  in  1805 
and  1810  between  Kasim,  the  paternal  grandfather  of  Wazir-un-nissa,  and 
his  brother,  Farzand,  with  respect  to  the  succession  to  their  father.  In 
the  first  of  them  Kasim  founded  on  a  deed  of  gift  from  his  father,  which 
Farzand  alleged  to  be  invalid ;  and  the  question  of  its  validity  was  referred 
by  the  Sadar  Judge  to  the  kazi  and  the  muftis  of  his  Court,  who  returned  an 
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opinion  that  the  gift  was  bad.     The  judgment  of  the  Court  went  in  favour      1890 
of  Kasim,  upon  grounds  which  did  not  involve  any  question  as  to  the     FEB.  8. 

validity  [298]  of  the  deed.    In  the  second  of  them,  which  raised  the  same 

controversy,  the  Court  merely  repeated  its  former  judgment.     It  is  admit-      PRIVY 
ted  that  the  opinion  of  the  kazi  and   muftis  was  founded  upon  a  principle  COUNCIL. 

peculiar  to  Sunni  law,  which  denies  effect  to  a  gift  of  landa  in  which  the 

shares  of  the  donees  are    not    specially    defined.     The  respondent  relies    12  A<  29^ 
upon  the  terms  of  that  opinion  as   evidencing  the  agreement  of  the  parties 
to  the  suit  that  their  father,  Shah  Ali,  was  a  Sunui.     But  it  must  be  kept  *    II*'  78 
in  view  that,  at  the  date  of  these  proceedings,  the  only  course  of  succession8  ^ar<  *'**•• 
recognised  by  the  Native  Courts  was  that  of  the  Sunnis,  which  had  been         •"' 
the  general  law  of  the  country  from    the    time    when  it  first  came  under 
Mubammadan  rule  ;  and  it  is  by  no   means  certain  that  the  Sadar  Court, 
or  litigants  before  it,  always  paid  regard  to,  or  understood  their  rights  under 
the  Shia  law. 

The  observation  just  made  does  not  applyto  the  state  of  the  law  in 
1838,  when  the  estate  of  Ghulam  Ali  was  divided.  Long  before  that  time 
fcbe  supremacy  of  Sunni  law  had  disappeared,  and  it  must  have  been 
generally  known  that  the  Shia  rule  governed  the  succession  of  Shias,  and 
the  Sunni  rule  that  of  Sunnis.  If  Ghulam  Ali  was  a  Shia,  his  two  childless 
widows  had  no  right  of  inheritance,  and  were  only  entitled  to  maintenance 
from  his  estate.  If  he  was  a  Sunni,  then  these  widows  were  proper  heirs, 
entitled  lo  a  share  of  his  estate  along  with  his  other  representatives,  who 
were  the  same  according  to  the  rule  of  either  sect.  That  Ghulam  All's 
succession  was  treated  by  all  parties  interested  as  that  of  a  Sunni,  and  that 
his  childless  widows  receive  I  the  shares  which  the  Sunni  law  allots  to 
them,  appears  to  be  established  by  the  evidence.  There  is  in  process  an 
attested  copy  of  the  official  report  made  to  the  Collector  of  Eevenue  on 
the  occasion  of  Ghulam  Ali's  death,  in  which  it  is  stated  that  these  two 
widows,  along  with  the  two  daughters  of  the  deceased,  Kulsum  and 
Wazir-un-nissa,  an r]  their  mother,  were  his  heirs-at-law.  Vilayat  Husain, 
a  witness  for  the  appellants,  states  that  "  Husaini  Begam,  wife  of  Ghulam 
Ali  Khan,  also  received  a  twenty-fourth  share  out  of  her  husband's 
property  ;  other  wives  also  received  shares  in  the  same  proportion."  Now 
it[299]is  significant  that  Husaini  was  one  of  the  childless  wives,  and  that 
one  twenty-fourth  is  the  exact  proportion  to  which  each  of  the  three 
widows  was  entitled  in  terms  of  Sunni  law.  That  each  of  the  widows 
got  that  share  of  her  husband's  estate  is  not  contradicted,  but  two  of 
the  appellants'  witnesses  allege  that  they  did  not  inherit  it,  and  that  it 
was  given  them  in  compromise  of  their  claim  of  dower  under  the  Shia 
law.  On  the  face  of  it  the  statement  is  improbable,  and  it  is  disproved 
by  the  written  evidence.  There  is  a  sale-deed,  dated  the  llth  July  1877, 
by  Kulsum,  one  of  the  childless  widows,  by  which  she  made  over  to 
Shaikh  Imam-ud-din  her  interest  in  property  "held  conjointly  with  Saiyid 
Iradat  Ali,  Abid  Ali  and  Musammat  Wazir-un-nissa,  muafi  holders,  of 
which  the  24th  share  belongs  to  me,  as  inherited  from  my  husband,  and 
up  to  this  moment  I  am  in  possession  thereof."  That  was  followed 
in  September  1877  by  a  pre-emption  suit,  at  the  instance  of  Iradat 
Ali,  which  he  was  entitled  to  bring,  as  in  right  of  his  minor  son,  on 
the  ground  that  the  interest  sold  by  Kulsum  came  to  her  by  inheritance 
from  her  husband,  Ghulam  Ali.  There  would  have  been  no  pretext  for 
such  a  claim,  if  Kulsum  had  acquired  her  share  by  purchase,  and  not  by 
inheritance.  An  ingenious  argument  was  addressed  to  us  by  the  appel- 
lant's Counsel  for  the  purpose  of  showing  that  the  deed  of  sale  and  the 
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1890       copy  of  plaint  were  nob  duly  filed,  and  were  not  proved  to  be  genuine  ;  bub 

FEB.  8.      both  documents  have  been  transmitted  as  part  of  the  record  in  this  appeal 
and  were  founded  on,  in  the  judgment  of  ihe  High   Court.     Besides,   the 

PRIVY      fact  that  such  a  suit  was  brought  is  elicited  by  the  appellants  themselves 

COUNCIL.  on  cross-examination.     In  these  circumstances  it  is   impossible  to  reject 

the  documents  quantum  valeant  and  it  is  obvious  that,  if  the  appellants 

21  &  290     meant  to  discredit  them,  Iradat  AM,  who  is  husband  of  one    of    them 

'P.C.)=«      ought  to  have  been  called  as  a  witness. 

171.4.73=  The  fact  that  Ghulam  All's  succession   was,   immediately  after  his 

S  Sar.  P.G.J.  decease,  treated  as  that  of  a  Sunni  by  all  parties  interested,  who  were  also 
321.  those  most  nearly  connected  with  him  by  ties  of  blood  or  affinity, 
would  be  well  nigh  conclusive,  if  it  stood  alone,  as  to  the  sect  of  which 
he  was  a  member;  and,  in  the  absence  of  other  evidence,  [300]  would 
naturally  lead  to  the  conclusion  that,  before  her  marriage,  Wazir-un-nissa 
was  also  a  Sunni.  But  the  appellants  rely  upon  a  judicial  statement 
made  on  behalf  of  Wazir-un-nissa  herself,  in  1864,  as  evidencing  the  con- 
trary. In  the  beginning  of  that  year  Daud  Ali,  the  respondent's  father, 
brought  a  suit  for  redemption  of  a  mortgage  granted  by  Farzand,  hia  own 
cousin  and  paternal  uncle  of  Ghulam  Ali.  In  that  suit  Iradat  Ali  and  the 
deceased  Wazir-un-nissa  intervened  and.  claimed  the  right  of  reversion,  on 
the  ground  that  they,  and  not  Daud  Ali,  were  the  legal  heirs  of  the  mort- 
gagor, under  the  rules  of  the  Imamia,  which  is  theShia  sect.  Tberighta 
of  the  parties  claiming  the  reversion  did  not  depend  upon  their  own 
religion,  but  upon  that  of  Farzand,  the  mortgagor  ;  but  in  the  written 
statement  lodged  for  them  it  was  broadly  averred  that  not  only  Farzand, 
but  all  the  parties  to  the  suit,  belonged  to  the  Imamia  sect.  In  answer  to 
that  averment  Daud  Ali  stated  that  "  although  the  parties  belong  to  the 
Imamia  soct,  yet  in  the  family  of  the  parties  the  distribution  of  inheritance 
takes  place  according  to  the  rules  of  the  Sunni  sect,  and  the  same  are  still 
acted  upon." 

Had  Daud  Ali  contented  himself  with  the  admission  that  Farzand 
was  a  Shia,  his  statement  would  have  been  sufficient  for  the  purposes  of 
the  suit.  But  he  does  not  dispute  the  allegation  that  the  parties  to  the 
suit,  including  Wazir-un-nissa,  were  Shias.  If  the  assertion  made  by  the 
interveners  had  been  deliberately  sanctioned  by  Wazir-un-nissa,  it  would 
prove  her  to  be  a  Shia  ab  the  time  when  it  was  made,  and  might  also 
suggest  the  inference  that  she  had  been  brought  up  us  a  member  of  the 
Shia  sect.  But  there  is  no  evidence  to  show  that  Wazir-un-nissa  personally 
authorized  the  statement  which  was  made  on  her  behalf.  The  probability 
is  that  it  was  made  by  Iradat  Ali,  either  at  his  own  hand  and  for  his  own 
purposes,  or  with  authority  of  her  husband.  The  latter  was  alive  ab  the 
time,  and  she  was,  outwardly  at  least,  conforming  to  his  religion,  which 
was  undoubtedly  that  of  a  Shia  It  has  already  been  noticed  that  Iradat 
Ali  must  be  taken  to  have  admitted,  in  1838,  against  the  interest  of  hia 
family,  which  was  virtually  his  own  [301]  interest,  that  Ghulam  Ali  waa 
a  Sunni  and  that  begets  a  presumption  that  his  daughter  was  also  a 
Sunni  until  the  time  of  her  marriage.  In  the  absence  of  any  explanation 
from  Iradat  Ali,  it  cannot  be  assumed  that  the  statement  made  in 
1864  was  meant  to  contradict  that  inference,  or  to  go  beyond  the 
assertion  that  at  the  time  when  it  was  made  Wazir-un-nissa  was  a  Shia. 
In  these  circumstances,  their  Lordships  have  come  to  the  conclusion 
that  the  evinence  applicable  to  the  period  preceding  the  death  of  her  hus- 
band tend?,  though  not  strongly,  to  the  inference  that,  from  her  birth 
until  her  marriage,  Wazir-un-nissa  was  a  Sunni.  It  is  not  matter  of 
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dispute  that,  during  the  whole  period  of  her  married  life,  her  outward  acts       1890 
and  observances  amounted  to  a  profession  of  the  Shia  faith.     What  the      FEB.  8. 
just  inference  from  these  facts  would  have  been,  had  she  died  on  the  same 
day  as  her  husband,  it  is  not  necessary  to  consider.     The  evidence  applic-      PRIVY 
able    to    the   period    following   the  dissolution  of  her  marriage  appears  to  COUNCIL*, 
their  Lordships  to  point  strongly  to  the  conclusion    that,  throughout  her 
widowhood,  she  was  a  member  of  the  Sunni  sect,  having  returned  to  the     ia  *•  29^ 
religion  of  her  youth,  and  discarded  that  which  was  temporarily  imposed 
upon   her  by  the  necessities  of  her  position  as  a  Shia  wife.     They  will  17  I. A.  73 » 
accordingly  humbly  advise  Her  Majesty  that  the  judgment  of  the  High38ar  P-O.J 
Court  ought  to  be  affirmed.     The  appellants  must  bear  the  costs  of  this 
appeal.  Appeal  dismissed. 

Solicitors  for  the  appellants  :  Messrs.  Robinson  aud  Turnbull. 
Solicitors  for  the  respondent :  Messrs.  Bird  and  Moore. 


12  A,  301  (F.B.)  =  10  A  W.N.  (1890)  131. 
FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight, 
Mr.  Justice  Brodhurst,  Mr.  Justice  Tyrrell  and  Mr.  Justice  Mahmood. 


MUHAMMAD  INAYAT  HUSALN  (Plaintiff)  v.  MUHAMMAD  KARAMAT- 
ULLAH  (Defendant).  [13th  November,  1889.] 

Lambardar  and  co-sharer — Suit  by  recorded  co-sharer  for  profits— Claim  fjr  profits  not 
collected  in  consequence  of  defendant's  negligence  or  misconduct— Jamabanii  — 
Evidence— Burden  of  proof— Act  XII  of  1881  (N.W.P.  Rent  Act),  S3.  93  (ft;,  209  — 
Act  I  cf  1872  (Evidence  Act),  s.  106. 

In  a  suit  under  s.  93  (h)  of  the  N.W.P.  Rent  Aot  (XII  of  1881),  fay  a  recorded 
co-sharer  against  a  lambardar  for  his  recorded  share  of  the  profits  of  a  mahal,  in 
[302]  which  tha  plaintiff  seeks  to  make  the  defendant  liable  under  s.  209  not 
only  lor  the  profits  which  the  latter  has  actually  collected,  but  for  those  which 
through  gross  negligence  cr  misconduct  be  has  omitted  to  collect,  the  burden  of 
proving  such  negligence  or  misconduct  rests  in  the  first  instance  on  the  plaintiff. 
No  general  rule  can  be  laid  down  a<?  to  the  quantum  of  evidence  which  the  plaint- 
iff in  such  a  case  must  give  in  order  to  shift  the  burden  of  proof  on  to  the  defend- 
ant The  mere  production  by  the  plaintiff  of  the  jam  ibandi  or  rent-roll  is  not 
sufficient  to  cast  upon  the  defendant  the  necessity  of  proving  that  there  was  no 
negligence  or  misconduct  in  him.  S»  106  of  the  Evidence  Aot  (I  of  1872)  does 
cot  apply  to  such  a  case. 

So  lull  by  the  Fall  Benoh,  Mihtmod,  J.,  disseuting. 

Held  by  MAHMOOD,  J.,  contra,  that  the  production  of  the  jamabandi  by  the 
plaintiff  in  a  case  where  he  claims  his  share  of  tbe  profits  according  to  the  jama- 
bandi  and  tbe  lambardar-defendant  pi:  ids  that  the  actual  collections  fell  short  of 
the  jamibandi,  established  a  irima  facie  presumption  in  ftvour  of  the  plaintiff  so 
as  to  throw  upon  the  defendant,  with  reference  to  s,  106  of  the  Evidence  Aot,  the 
necessity  of  proving  circumstances  which  rendered  it  impossible  for  him  to  collect 
the  profits  according  to  the  jaiuabandi. 

[R.,  4  O.C.  1.] 

THE  parties  to  this  suit  were  co-sharers,  and  the  defendant  was  tbe 
lambardar  collecting  the  rents  of  the  patti.  The  plaintiff  as  the  owner  of  an 
one-third  share  of  the  patti,  instituted  this  suit  under  s.  93  (h)  of  the 
N.W.P.  Rent  Act  (XII  of  1881),  for  the  recovery  of  Ra.  457-7-0  not  as  his 
share  of  the  profits  for  the  years  1282  to  1291  Fasli. 

The  defendant  pleaded  (inter  alia)  that  the  plaintiff's  share  of  thf> 
profits  for  the  years  in  question  amounted  to  Rs.  48-6'6. 
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1889  The  Court   of  the  first   instance  (Deputy    Collector  of  Budaun)  held 

Nov.  13.     tbafc  tbe  plaintiff's    share   must  be   calculated    according    to  the  recorded 

rect-roll;  that  the  defendant  bad  failed  to  prove   the  arrears  of  rent;  and 

FULL       that    "  no  attempt   was  made  by    the  defendant   to  recover   the  arrears." 
BENCH.     The  Court  further  found  that  the  plaintiff's  share  of  the  profits  amounted 

to  Bs.  418  6-10,  and  to  that  extent  decreed  the  claim. 

12  A.  SOI  On    appeal   by  the  defendant,    the  lower    appellate    Court  (District 

(F.B.)—      Judge  of  Shahjahanpur)  held  that  "  the  actual  recoveries  and  not  the  gross 

10  ft.W.N.    rental  of  the  state  must  be  made  the  basis  of  calculation  of  profits  in 

(1890)  131-    view  of  the  fact  that  the  plaintiff  has  not  discharged  himself  of  the  burden 

of  proving  that  there  was.  negligence  or  [303]   dishonesty."     The  Court, 

applying  this  principle,  held  that  the  plaintiff  was  entitled  only  to  a  sum 

of  Bs.  197-11-4,  and  modified  the  decree  of  the  Court  of  first  instance 

accordingly. 

The  plaintiff  appealed  to  the  High  Court. 

Mr.    Abdul  Majid,  for  the  appellant. 

Pandit  Bishambhar  Nath,  for  the  respondent. 

BEODHURST  and  MAHMOOD,  JJ. — Mr.  Abdul  Majid,  on  behalf  of  the 
appellant,  contends  that  the  lower  appellate  Court  has  wrongly  cast  the 
burden  of  proof  as  to  the  amount  of  rent  on  the  plaintiff-appellant ;  that 
it  did  no!;  lie  on  the  plaintiff  to  prove  the  gross  negligence  or  misconduct 
of  the  lambardar  in  collecting  rents  ;  and  .that  in  the  present  case,  the 
lambardar  having  failed  to  explain  why  a. portion  of  the  rental  was  not 
realized,  the  decree  of  the  first  Court  should  have  been  allowed  to  stand. 
On  the  other  hand,  Pandit  Bihambhar  Nath,  on  behalf  of  the  respondent, 
relies  on  a  ruling  of  this  Court  in  Dhanak  Singh  v.  Chain  Sukh  (l)  in 
which  it  was  held  that  where  a  co-sharer  claims  a  dividend  on  the  full 
rental  o£  the  mahal,  and  the  lambardar  pleads  in  reply  that  the  actual 
collection  fell  short  of  that  rental,  the  burden  of  proof  lies  on  the  co-sharer 
to  show  that  the  deficient  collection  was  attributable  to  the  conduct  of 
the  lambardar,  in  the  sense  of  s.  209  of  the  N.W.P.  Bent  Act,  before  he 
can  succeed  in  getting  a  decree  for  a  sum  in  excess  of  the  actual  collec- 
tions. There  can  be  no  doubt  that  this  ruling  supports  tha  respondent's 
case,  but  it  is  not  altogether  in  accord  with  the  principle  of  two  other 
rulings  of  this  Court — Sees  Ram  v.  Chait  Ram  (2)  and  Inaiya  Hassain  v. 
Ghulam  Ali  (3),  and  the  question  is  of  sufficient  importance  to  require 
consideration  by  a  Full  Bench.  Tbe  question  which  we  would  refer  to 
the  Full  Bench  is  : — 

In  a  suit  under  s.  93  (h)  of  the  Bent  Act,  in  which  a  co-sharer  claims 
his  share  of  the  profits  according  to  the  rent-roll,  and  the  defendant-lam- 
bardar  pleads  that  the  actual  collections  fell  short  of  the  rent-roll,  on 
which  party  does  the  burden  of  proof  lie  in  respect  [304]  of  gross  negli- 
gence or  misconduct  within  the  meaning  of  s.  209  of  the  Bent  Act  ? 

With  these  observations  we  direct  that  the  case  be  submitted  to  the 
learned  Chief  Justice  for  orders  as  to  our  referring  this  question  to  the 
whole  Court. 

The  point  was  accordingly  referred  to  the  Full  Bench. 

The  parties  were  represented  as  before. 

JUDGMENTS. 

MAHMOOD,  J. — The  facts  of  the  case  are  stated  in  the  order  of 
reference,  dated  24th  October  1887,  passed  by  my  brother  Brodhursb 

(1)  8  A,  61.        (2)  N.W.P.H.G.B.  1867,  p.  266.         (3)N.W.P.H.C.B.  1867,  P-2T6, 
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and  myself,  whereby  the   case  was  referred  to  the  learned  Chief  Justice       1889 
for  orders  as  to  whether  it  was  or  was  nob  to  be  considered  by  the    whole     Nov.  13. 
Court.     The  learned  Chief  Justice  by  his  order  of  the  28th  October  1887,        ' 
directed  that  the  case  was  to  be  heard  by  the  whole  Court,    and  it   is    in 
consequence  of  that  order  that  the  question  which  the  order  of  reference     BENCH, 
involves  has  to  be  considered  by  this  Bench.  I2^~30i 

Now  in  making  the  order  of  reference,  dated  the  24th    October  1887,      (P,BJ=. 
my  brother  Brodhurat  and  I  formulated    the  question  in    the  following    10  A.W ,N, 
terms:—  (1890)  181. 

"  In  a  suit  under  93  (h)  of  the  Rent  Act,  in  which  a  GO- sharer  claims 
his  share  of  the  profits  according  to  the  rent-roll,  and  the  defendant-lam- 
bardar  pleads  that  the  actual  collections  fell  short  of  the  rent-roll,  on 
which  party  does  the  burden  of  proof  lie  in  respect  of  gross  negligence  or 
misconduct  within  the  meaning  of  s.  209  of  the  Bent  Act  ?" 

Now  I  understand  this  is  the  solitary  question  which  has  been  re- 
ferred to  the  Full  Bench,  and  that  it  is  not  the  whole  case  but  this  solitary 
question.  In  the  referring  order,  reference  is  made  to  certain  previous 
rulings  of  this  Court  which  necessitated  the  reference,  and  because  the 
rulings  as  contained  in  the  order  do  still  in  my  mind  create  a  doubt,  I 
think  I  should  state  the  exact  reasons  why  the  question  was  sufficiently 
important  to  be  considered  by  the  Full  Bench.  There  is  no  difference  of 
opinion  that  in  connection  with  such  cases  the  rules  of  the  statute  law  as 
contained  in  the  Rent  [305]  Act  are  to  be  borne  in  mind  and  that  such 
rules  must  in  great  measure  affect  the  question  of  the  onus  probandi  which 
the  question  referred  to  the  Full  Beach  involves.  In  my  opinion  a  system 
under  which  such  powers  as  the  lambardar  possesses  in  the  part  of  Her 
Majesty's  tsrritories  called  the  North-Western  Provinces,  is  governed  not 
only  by  Act  XII  of  1881  but  also  by  the  Revenue  Act  (XIX  of  1873).  and 
it  is  on  this  account  that  I  would  read  Act  XII  of  1881  as  replacing  Act 
XVIII  of  1873,  in  conjunction  with  the  provisions  of  Act  XIX  of  1873 
which  defines  the  revenue  law  applicable  to  these  Provinces. 

I  regard  both  these  statutes  to  be  in  pari  materia,  and  they  must 
therefore  be  read  together  for  the  purposes  of  ascertaining  the  exact  diffi- 
culty which  arises  over  the  matter  of  procedure  such  as  that  contained  in 
the  exact  question  which  my  brother  Brodhurst  and  myself  referred  in  the 
order  of  24th  October  1887. 

It  would  be  taking  up  the  time  of  the  Bench  for  me  to  say  more  than 
this,  that  in  India  there  are  only  four  recognised  systems  under  which  the 
collection  of  revenue  is  made  by  Government,  which  keeps  the  peace  for 
the  revenue  which  it  collects,  and  that  as  a  part  and  parcel  of  the  revenue 
system,  the  most  important  in  the  Presidency  of  Fort  William  in  Bengal 
is  the  system  of  zemindari  tenure  which  has  been  well  recognized  ever 
since  the  attainment  of  sovereign  authority  by  the  East  India  Company, 
as  a  system  best  calculated  for  the  purpose  of  the  collection  of  rent,  the 
rent  which  is  recovered  from  the  tenant  being  utilized  by  him  who  collects 
it  to  pay  the  Government  revenue  which  is  due  to  the  sovereign  authority. 
This  being  so,  the  difficulty  rests  with  the  question,  what  is  the  position 
of  a  person  such  as  the  defendant  in  this  case,  Muhammad  Karamat- 
ullah,  in  suits  of  such  a  character  as  that  which  is  now  before  us  for 
consideration? 

I  am  of  opinion  that  the  authority  of  the  lambardar,  as  it  stands 
under  the  statute  law  in  these  Provinces,  is  so  supreme  that  it  might 
be  almost  partially  to  lower  it  to  say  that  he  is  the  agent  for  other 
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1889       co-sharers  of  the  village.     The  lambardar  is  one    of  the    co-sharara  of 
Nov.  13.     a  village  in    which  more  zemindars  than  himself   exists,  and  aa  such  ha 

[306]  is  not  a  person  appointed  as  agent  by  his  co-sharers,  but  a    person 

FULL       who  has  been  appointed  by  dint  of  the  statute   law  itsalf   and    by  dint  of 

BENCH,     the  authority  exercised   by  the  revenue  officers    who  have   appointed  the 

T~~.        lambardar  as  a  person  having  authority   practically  to  oust  all  exercise  of 

,pg\         Dainute   details  of   the   rights  of   ownership   which    might  otherwise   be 

0  A  wli     exerc*8edl:)y  a°y  co-sharer  of  the  village.   When  I  use  the  word  "  village" 

(1890)  131     *  meau  fcne  revenue  unit  or  mahal,  because  under  the  ordinary  zamindari 

1    system  every  mahal  has  a  lambardar.     There  is   enough  in  the  Rant  Act, 

especially  in  the  sections  which  prevent  a  co-sharer  from  trying  either  to 

give  a  lease  for  any  field  or  trying  to    recover  any  rent    for  any  particular 

field  from  a  tenant  or  even  adopting  any    method  for  recovery  of  rent,  to 

show  that  the  lambardar  is  a  creation    of  the  statute,  and  as  such  holds 

powers  which  otherwise  a  corporation,  such  as  an  ordinary  mahal  or  village 

consisting  of  more  than  one  sharer,  might  practically  have  for  the  purpose 

of  deciding  whether   such  authority  was  or  was  not   to  be  conferred  upon 

any  particular  individual. 

Now  this  being  so,  the  exact  question  before  us  is  what  my  brother 
Brodhurst  and  I  meant  by  the  use  of  the  word  "  rent-roll."  We  meant 
the  jamabandi,  and  it  is  in  this  sense  that  the  question  was  to  be  under- 
stood. In  these  cases  when  difficulties  arise  between  co-sharers  such  as  the 
lambardar,  because  he  is  one,  and  other  co-sharers  who  are  ousted  from 
exercising  some  powers  of  ownership,  it  is  for  us,  in  dealing  with  the  question 
of  the  umount  of  profits,  to  consider  upon  whom  would  rest  the  burden  of 
proof.  The  ruling  which  mainly  gave  rise  to  this  reference  is  Dhanak  Singh 
v.  Chain  Sukh  (I)  and,  so  far  as  I  am  concerned  in  making  the  reference,  I 
would  only  say  that  the  rule  therein  laid  down  would  have  bean  accepted 
by  me  in  toto  if  it  did  not  go  further  than  what  I  am  going  to  adopt. 

Taking  the  matter  now,  the  question  stands  thus  :  a  co-sharer  who 
is  not  the  lambardar  comes  into  Oourt  with  an  allegation  that  accord- 
ing to  the  rent-roll  of  the  village,  namely,  the  jamabandi,  in  the  pre- 
paration of  which  the  defendant-lambardar  has  the  greatest  [307]  share, 
the  share  of  profits  to  which  the  plaintiff  was  entitled  was,  as  in  this  case, 
much  larger  than  what  the  lambardar-defendant  with  the  power  as  bo  the 
collection  of  rent  and  as  to  the  adopting  of  the  process  of  law,  in  fact 
realized.  Neither  in  the  present  case  nor  in  any  other  case  of  this 
character  should  I  lay  down  a  ru'e  that  the  rent-roll  is  to  ba  accepted  as 
a  piece  of  conclusive  evidence  in  the  sense  of  its  not  being  capable  of 
being  controverted,  or  any  rule  which  would  attach  to  it  a  value  greater 
than  that  which  it  would  deserve  as  an  official  paper  prepared  under  the 
rules  of  the  zemindari  law  to  which  I  have  referred. 

In  cases  of  this  character  it  does,  indeed,  lie  upon  the  plaintiff  to 
show  a  prima  facie  case  for  the  purpose  of  recovering  more  than  what  the 
lambardar  as  a  recoginized  or  authorized  agent  has  collected  from  the 
tenants.  The  question  referred  to  us  is,  whether  such  prima  facie  evi- 
dence is  or  is  not  sufficient  when  the  rent-roll,  of  which,  I  repeat  again, 
the  lambardar  has  the  greatest  share  in  preparation,  has  been  produced. 
I  am  of  opinion  that  the  production  of  the  rent-roll  coupled  with  the 
allegation  such  as  that  made  in  this  case,  is  sufficient  in  itself  to  furnish 
prima  facie  evidence  to  put  it  upon  the  defendant-lambardar  to  prove  that 
the  rent-roll  could  not  be  collected,  because  of  certain  circumstances 

(l)  8  A.  61. 
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which  he  may  allege.     There  may   even    be  cases  in  which  the  profits  are       1889 
even  greater  than  those  included  in  the  renfc-roll,  namely,  the  jamabandi.     NOV.  13. 

I  have  been  speaking  of  the  jamabandi  more  than  once  as  the  rent-roll, 
and  I  will  therefore  only    refer   to    the   exact   explanation  of  the  term  as      FULL  • 
contained  at  page  739  of  the  appendix  to  Field's  notes  on  the  Law  of    BENCH. 
Evidence  (4fch  edition).  

That  being  so,  the  question  stands,  how  under  the  present  state  of  the 
Rent  law  the  question  of  onus  probandi  has  to  be  decided.  One  thing  is  per-  \£  = 

fectly  clear  from  what  I  understand  of  the  revenue  system  in  these  Provinces,  *•"•«• 
namely,  the  zemindari  system,  and  it  is  that  there  should  be  a  lambardar ;  '  8ao'  ***• 
that  the  lambardar  is  not  necessarily  appointed  by  the  unanimous  concur- 
rence of  the  co-sharers  ;  that  he  is  appointed  by  the  revenue  officer  who  is 
in  charge  of  collecting  Government  revenue  and  who  is  in  charge  of  seeing 
that [308] every  co-sharer  must  receive  his  due  share  of  the  profits  ;  and  also 
that  irrespective  of  the  desire  of  the  co  sharers,  the  lambardar  must  be 
appointed  by  dint  of  the  authority  which  requires  the  collection  of  Govern- 
ment revenue.  It  is  because  the  lambardar  does  possess  this  ns  the  basis 
of  bis  authority  that  be  has  statutory  functions  to  discharge,  and  it  is 
because  of  these  functions  that  he  is  a  person  most  capable  of  giving  in- 
formation as  to  what  lay  fallow  ;  whether  or  not  any  particular  tenant 
died  or  absconded  ;  whether  there  were  any  special  reasons  why  a  canal  or 
watercourse  ceased  to  give  water  so  as  to  induce  the  tenant  to  abscond  ;  or 
whether  there  had  been  any  draught ;  and  other  matters  concerned  with 
the  non-collection  of  the  amount  due  under  the  rent-roll.  I  am  of  opinion 
that  this  is  the  state  of  things  which  the  zemindari  law  has  necessitated, 
and  that  it  is  therefore  necessary  to  refer  to  s.  106  of  the  Evidence  Act 
(I  of  1872)  which  says  "  when  any  fact  is  specially  within  the  knowledge 
of  any  person,  the  burden  of  proving  that  fact  is  upon  him. 

There  is  no  doubt  that  in  connection  with  matters  such  as  those 
which  have  arisen  in  this  case,  the  burden  of  proving  that  there  were 
reasons  for  not  collecting  the  rent-roll,  that  those  reasons  did  not  involve 
the  possibility  of  being  regarded  as  gross  neglect  or  misconduct,  and  that 
therefore  the  rent-roll  was  not  sufficiently  collected  to  the  proper  amount 
mentioned  therein,  rests  on  him  who  has  the  best  means  of  proving  what 
be  had  to  do.  The  case  is  very  like  the  case  oi  a  plaintiff  suing  for 
redemption  of  mortgage  upon  the  allegation  that  enough  money  had  been 
realized  from  the  mortgaged  property  for  the  purpose  of  paying  off  the 
mortgage  by  the  defendant-mortgagee  in  possession.  Upon  whom  is  it  to 
prove  whether  such  money  has  been  realized?  I  think  I  am  within  the 
case-law  when  I  say  that  the  Privy  Council  have  ruled  that  in  such  a 
case  the  burden  of  proof  lies  upon  the  mortgagee  to  furnish  accounts,  and 
that  in  the  absence  of  accounts  the  presumption  is  against  the  mortgagee 
for  resisting  the  redemption.  Now  I  wish  to  formulate  the  exact  proposi- 
tion which  I  lay  down  in  this  case,  and  it  is  best  expressed  in  the  following 
words  : — 

[309]  In  a  suit  under  clauses.  93  (h)  of  the  Rent  Act  (XII  of  1881) 
in  which  a  co-sharer  claims  his  share  of  the  profits  according  to  the  rent- 
roll,  and  the  defendant-lambardar  pleads  that  the  actual  collections  fell 
short  of  the  rent-roll,  and  states  the  reasons  for  such  non-collection,  the 
plaintiff  proving  the  rent-roll  has  produced  enough  evidence  to  furnish  a 
prima  facie  presumption  in  favour  of  the  plaintiff,  so  as  to  throw  upon 
the  defendant  the  necessity  of  proving  circumstances  which  rendered  it 
impossible  for  him  to  collect  the  rents  from  the  tenants  according  to  the 
rent-roll. 
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1889  This  statement  of  the  rule  which  I  lay  down  only  modifies  the  rule 

Nov.  13.     in  Dhanak    Singh  v.    Chain    Sukh   (I),  but  is  not  in  full  discord  with  it. 

With  these  observations  I  would  return  the  case    to  the    Bench    which 

FULL      made  the  reference. 

BENCH.  STRAIGHT,  J. — From  the  course   the  argument  of  this  reference  took 

at  the  hearing,  it  becomes  unnecessary  to  discuss  the  question  of  with 
12  A.  301  which  party  rests  the  burden  of  proof  in  a  suit  of  the  kind  mentioned  in 
(P.B.)=  the  referring  order,  for  Mr.  Abdul  Majid,  the  learned  Counsel  for  the 
10  l.W.N.  appellant-plaintiff,  did  not  controvert  the  position  that  the  onus  was  on 
(1890)  *3l.  his  client  in  the  first  instance.  The  contention,  however,  was  that  the 
production  and  giving  in  evidence  by  his  client  of  the  jamabandi  or 
recorded  rent-roll  was  sufficient  to  throw  upon  the  defendant-lambardar 
the  obligation  of  showing  that  in  respect  of  so  much  of  the  recorded  rental 
as  he  had  not  collected  he  had  not  been  guilty  of  "  gross  negligence 
or  misconduct  "  within  the  meaning  of  s.  209  of  the  Rent  Act.  In  support 
of  this  argument  Mr.  Abdul  Majid  maintained  that  the  facts  connected 
with  the  collections  were  specially  within  the  knowledge  of  the  defendant- 
lambardar,  and  he  should  therefore  be  required  to  give  evidence  of  them. 
On  the  other  side,  Pandit  Bishambhar  Nath  urged  that  according  to  all 
ordinary  and  well-recognised  rules  of  evidence,  a  plaintiff  who  seeks  to 
recover  not  only  "  his  share  of  the  profits  actually  collected,  but  also  a 
sum  equal  to  the  plaintiff's  share  in  the  profits  which,  through  gross 
negligence  or  misconduct  the  lambardar  has  omitted  to  collect," 
[310J  must  give  some  proof  of  the  gross  negligence  or  misconduct  beyond 
the  mere  production  of  the  jamabandi,  and  he  relied  on  a  ruling  of  this 
Court  in  I.  L.  R.,  8  All.  61. 

I  have  no  doubt  Mr.  Abdul  Majid  rightly  conceded  that  the  burden 
of  proof  rested  in  the  first  instance  with  his  client,  and  the  question  that 
has  now  opened  up,  namely,  what  is  enough  prima  facie  evidence  in  cases 
of  the  kind  mentioned  in  the  referring  order,  which,  stricly  speaking,  is  not 
the  point  referred,  is  one  upon  which  it  is  impossible  to  lay  down  any 
rule  that  will  be  applicable  to  all  cases,  other  than  in  the  general  terms 
that  where  a  co-sharer  in  a  suit  in  the  Revenue  Court  under  s.  93  <'&)  of  the 
Rent  Act  not  only  seeks  to  recover  his  share  of  the  profits  returned  as 
collected  from  his  lambardar,  but  the  difference  between  that  amount 
and  the  full  receded  rental  or  any  portion  of  such  less  deductions  which 
he  asserts  has  not  been  collected  by  reason  of  the  gross  neglience  or 
misconduct  of  the  lambardar-defendant,  he  must  give  evidence  of 
the  negligence  or  misconduct  set  up  by  him,  the  nature  and  quantum  of 
which  must  depend  upon  the  special  circumstances  of  each  case. 
It  would  be  obviously  impossible  for  me  to  sketch  out  for  the  guid- 
ance of  the  lower  Courts  the  sort  of  proof  for  which  they  should 
look  before  fixing  gross  negligence  or  miconduct  on  a  lambardar,  but  we 
may  go  so  far  as  to  say  that  the  mere  production  by  a  plaintiff  of  the 
jamabandi  or  recorded  rent-roll  is  not  enough.  Some  remarks  have  been 
made  by  my  brother  Mahmood  in  the  course  of  his  judgment  with  regard 
to  the  application  of  s.  106  of  the  Evidence  Act.  He  has  suggested  that 
under  the  principle  enunciated  in  that  section  the  lambardar  has  special 
means  of  knowledge,  and  he  is  the  only  person  who  has  such  means  of 
knowledge,  and  that  other  co-sharers  have  no  such  opportunity.  As  far  as 
I  have  been  able  to  ascertain  or  am  aware,  every  co-sharer  has  just  as 
good  opportunities  of  getting  his  information  from  the  patwari  of  the  village, 

(l)  8  A.  61. 
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with  whom  really  rests  the  knowledge  of  the  matters  that  would  go  to 
establish  such  a  case  as  would  entitle  a  co-sharer  to  a  decree  under  the    Nov    13 

Eent  Act  against  the  lambardar  owing  to  gross  negligence  and  misconduct.        

With  this  expression  of  opinion,  I  would  return  the  case  to  the  Division      JTrjLL 
Bench  for  disposal.  BENCH. 

[311]  EDGE,  C.J. — I  agree  with  my  brother  Straight  that  in  a  case  in 

which  it  is  sought  to  charge  the  lambardar  with  liability  in  respect  of  rents  12  A.  801- 
which  have  not  been   collected,  the  mere  production    and    proof   of  the       (F.B.) 
jamabandi  is  not  sufficient  prima  facie  evidence  to  shift  on  to  the  shoulders  10  A.W.M. 
of  the  lambardar  the  onus  of  proof.  I  also  agree  with  my  brother  Straight   (1890)  131. 
that  it  is  impossible  for  us  sitting  here  and  dealing  with  the  question  in 
the  abstract .  to  lay  down  any  fixed  rules  as  to  the  quantum  of  evidence 
which  must  be  given  by  a  plaintiff  in  such  a  case  in    order   to   shift  the 
burden  of  proof  on  to  the  shoulders  of  the  lambardar.     If  the  mere  produc- 
tion of  the  jamabandi  was  sufficient  evidence  to  cast  the  burden  of  proving 
that  there  was  no  neligence  or  misconduct  of  the  lambardar  on    him,    we 
would  have  to  assume  that  in  all    cases    it    was   possible  to  collect   the 
jamabandi   rent.     From  my  experience  of  cases  in  this  Court  I  know 
that  frequently  it  is  impossible  to  collect  the  jo.mabandi  rent   from  many 
causes  other  than  the  misconduct  and  negligence  of  the  lambardar  in  not 
collecting  it.     If  the    evidence    suggested    by    my    brother   Mabmood  is 
sufficient,.  I  should  like  to  know    why    the   Court    ehould   presume    that 
if    the   difference    arises,    it    arises  through    the    gross    negligence     or 
misconduct    of    the    lambardar    and    not    through    the    result  of  the 
season,  the  happening  of  any  calamity,  or  any  of  the  other  many    causes 
which  might  make  it   impossible  to  a  lambardar,  no  matter  how  diligent 
he  might  be,  to  collect  the  full  jamabandi  rent.    To  read  s.  209  of  the  Eent 
Act  as  my  brother  Mabmood  reads  it,  would,  ib   appears  to  me,  be  to  act 
at  variance  with  all  the  rules   of  evidence  in  cases  in  which  liability   is 
sought  to  be  fixed  upon  a  party  on  all  alleged  charge  of  gross  negligence 
and  misconduct  of  such  party.     If  it  was  the   intention  of  the  Legislature 
in  passing  s.  209  of  the  Eent  Act  that  a  lambardar  should  be  made   liable 
on  such  proof  only  as  that  suggested  by  my   brother,  Mahmood,  I  should 
have  expected  that  they  would  have  expressed  that  intention  in  language 
"such  as  this.     They  might  have  said  that  in  a  suit  brought  by  a  co-sharer 
against  the  lambardar  for  his  share  of  the  profits,  the  Court  should  presume 
that  the  lambardar  could  have  collected  all  the  rent  shown  in  the  jamabandi, 
and  should  pass  a  decree  for  the  plaintiff's  share   against  the    lambardar, 
[312]  unless  the  lambardar  proved  that,   notwithstanding  due  diligence 
on  his  part,  he  was  unable  to  collect  the  rent  or  some  portion  of  it.     But 
it  is  not  this  language  or  anything   like  this  language  that    is  used  in 
s.  209.    The  lamhardar  no  doubt  in  some  cases  may  know  or  probably  does 
know  more  accurately    the  reason  why  the  rent    has  not  been  collected 
than  a  particular  co-sharer    does.     But  it  would    appear  to  me  that  if  we 
were  to  apply  s    106  of  the  Evidence  Act  to  this    case,  we  would    be 
applying  the  section    in  a  way  in    which   it    was  never  intended.     There 
are   many    cases  which  happen  every  day  in  which  it  might  be  said  that 
the  defendant  knows  better  how  to  disprove  negligence  or  misconduct  than 
the  plaintiff  knows  how    to   establish  those  charges  as  against  him.     But 
I  never  heard  it  suggested  that  in  cases  of    this    kind    we  should    apply 
s,  106.     It  might  be   said  that  if  you   charge  a    man  with  fraud,  the  fact 
whether  he  committed  the  fraud  or  not    is    more    within  his  knowledge 
than  within  that  of  the  plaintiff.     It  might  be  said  that    if  one    employs 
a   veterinary  surgeon  to  attend  a  sick    horse,   and    the    horse    died,    and 
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1889       owner  of  the  horse    charged  such    veterinary    surgeon    with    negligence 
Nov.  13.     i°  causing    the  death  of    Che    horse,  it  was    more    specially  within  the 

'       knowledge  of  the  veterinary  surgeon    what    the    horse    died    of  than  it 

FULL      was  within  the  knowledge  of  the  plaintiff.     In  either  of  these  cases  s.  106 
BENCH.     °f  ^ne  Evidence  Aofc  does  not  apply.     I  think  it    would  be   introducing    a 
very  dangerous  principle  by    attempting  to  read  e.    106  of  the    Evidence 
12  A.  301     Acfc  into  s.  209  of  the  Rent  Act  where  we    find    words    in    the    Rent  Act 
(P.B.)«»     clear  and  specific,  and  we  find  that  the  Legislature  does  not  use  in  s.  205 
10  A.W.N.    the  language  which  would    throw    the  whole  burden  upon  the   latnbardar 
(1890)  131.   When  the  Rent  Act  of  1881  was  passed,  and  indeed  when  the  Act  of  1873, 
in  which  I  think  a  clause  similar  to  s.  209  of  Act  XII  of    1881  occurred 
was  in   force,    there   had   already  been  a  decision  of  this  Court  as  to  the 
liability  of  the  lambardar.     The  effect  of  the  decision   was  to    hold  that  a 
lambardar  is  not  liable  for  the  rent  which  he  without  any  wilful  default  OE 
his  part  has  never  received,  if  ha  shows  that  he  has  dona  his  duty  in  endea- 
vouring to  collect  the  same  :  Inayat  Husain  v.  Ghulam  Ali  (1).  I  maka  this 
reference  [313]  because  we  must  assume  that  when  s.  209  as  it  appears  in 
Act  XII  of  1881  was  drafted,  the  framers  of  the  section  would  have  looked  al 
that  authority  of  this  Court  with  regard  to  the  liability  of  the   lambardar, 
and  could,  if   it  was  desired  that  that  authority  should   be  followed,  have 
drafted  s.  209  on  the  basis  of  the    judgment    in    that    case.     For  these 
reasons  I  am  of  opinion  that  the  mere   proof    of    the   Jamabandi    is  nol 
sufficient  evidence  to  warrant   a   decree    against  the    lambardar  for  the 
uncollected  rents  on  the  ground  of  misconduct  or  gross  negligence. 

BRODHDRST,  J. — I  concur  with  the   learned  Chief   Justice  and  mj 
brother  Straight. 

TYRRELL,  J. — I  also  concur  with  the  learned  Chief   Justice  and  m3 
brother  Straight. 

12  A.  313  IF.B  )  =  10  A.W.N.  (1890)  137. 
FULL  BENCH. 

Before  Sir  John  Edge,  Kt.t  Chief  Justice,  Mr.  Justice  Straight,  Mr.  Justin 
Brodhurst,  Mr.  Justice  Tyrrell  and  Mr.  Justice  Mahmood. 


SETH  CHAND  MAL  AND  ANOTHER  (Decree- holders)  v.  DURGA  DEI 
AND  OTHERS  (Judgment- debtors).  [12th  December,  1889.] 

Execution  of  decree — Question  for  Court  executing  decree— Appeal  -Separate  suit- 
Legal  representative— Claim  by  legal  npresenlaiiva  to  property  as  Jiis  cum  indepen 
dently  of  deceased  judgment-debtor— Jus  (ertii— Civil  Procedure  Code,  ss.  234,  24< 
<c),  248,  278. 

Where  a  judgment  debtor  dies  after  the  pissing  of  the  decree,  and  his  lega 
representatives  are  brought  on  the  record  in  execution  proceedings  to  represent 
him  in  rcspeot  of  the  decree,  questions  which  they  raise  a?  to  property  whiob 
they  say  does  not  belong  to  his  assets  in  their  hands,  and  as  suoh  is  not  capable 
of  being  taken  in  execution,  are  questions  which  under  s.  241  <c)  of  the  Civil 
Procedure  Code  must  be  determined  in  the  execution  department,  and  not  by 
separate  suit.  There  is  no  distinction  in  this  respect  between  the  positions  ol 
legal  representatives  added  to  the  suit  before,  and  those  added  after  the  decree. 
Under  the  last  paragraph  of  s.  234,  the  Court  executing  the  decree  may  try  and 
determine  the  question  whether  property  in  the  legal  representative's  hands 
formed  part  of  the  deceased  judgment-debtor's  estate,  and  finds  this  fact  for  the 
purpose  of  bringing  the  property  to  sale  in  execution,  and  giving  the  auction- 
purchaser  a  good  title  under  the  sale  ;  and  the  Court's  order  is  subject  to  appeal 
but  not  to  a  separate  suit  under  B.  283. 

(1)  N.W.P.H.O.B.  (1867),  276. 
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Where  the  legal  representative  asserts  that  the  property  is  his  own,  and  has  not         1889 
come  to  him  from  the  deceased  judgment-debtor,  he  cannot  set  up  a  jus  tertii,  so 
as  to  come  in  under  s.  278  and  the  following  sections  of  the  Code.  He  can  only  do       DEO.  12 
so  where  he  opposes  execution  against  any  particular  property  on  the  ground  that, 
[314]  although  it  is  vested  in  him,  it  is  vested  in  him  not  beneficially  by  reason        FULL 
of   his  being  tbe  representative  of  the  judgment  debtor,  but  as  trustee  or  executor      "RENCH 
of  some  one  else.     lu  that  case  either  party  may   have  the   question  of  jus  tettii 
determined  in  a  separate  suit.  j»  a     313 

So  lield  by  the  Full  Bench.  TYBBELD,  J.,  dissenting.  '       ' 

Held  by  TYBBELL,  J. ,  cot.  tra,  that  where  the  legal  representative  of  a  deceased       (*.B. 
party  to  the  decree  appears,  not  in  his  capacity  of  legal  representative  contesting     10  A.W.N. 
a  question   arising  between  the   parties  and  relating  to  the   execution,    discharge    (1890;  137. 
or   satisfaction  of  the   decree,  but  in  his   personal   character    independent  of  the 
suit  and    decree,   and   prefers  a   claim   under   s.    278  on    the   ground    that   the 
decree  has  no  operation  against   certain  property   attached,  for  reasons  personal 
to  the  objector  und   antagonistic   to  all  the  parties  and  their    representatives  as 
such,    the   objector   is   not   debarred  from   bringing  a  separate   suit  by  the  mere 
accident  that  he  is  a  legal  representative  in  the  execution  proceedings. 

Observations  by  STBAIGHT,  J,.  as  to  the  necessity  of  conducting  the  proceedings 
in  execution  of  decree  with  the  cams  c-ire,  and,  as  far  as  practicable,  in  accord- 
ance with  the  same  procedure  as  that  adopted  in  regular  suits. 

Rajrup  Singh  v.  Ramgolam  Roy  (1)  approved.  Abdul  Rahman  v  Muhammad 
Far  (2',  Awadh  Kuari  v.  Raktu  Tiwari.  (3)  overruled.  Bahori  Lalv.Gauri 
Sahai  (4)  distinguished. 

[F.,  21  A.  323=  19  A.W.N.  104;  23  A.  263  =  21  A.W.N.  75;  28  A.  51"-=  A.W.N.  (1905), 
180 ;  23  M.  195  (200)  (F.B.);  A.W.N.  (1906)  157  =  3  A.L.J.  370  ;  6  C.P.L.B.  4  ; 
R.,  13  A.  290=11  A.W.N.  94  ;  16  A.  449(458)  ;  19  A.  543  =  17  A.W.N.  153;  28  A. 
644  =  A.W.N.  (1906)  158  =  3  A.L  J.  565;  20  B.  385;  28  B.  125  ;  34  C.  642  (F.B.) 
=  11C.W.N.  593  =  5  C.L.J.  491  =  2  M.L.T.  207  ;  17  M.  399  ;  10.C.  Buppl.  11  ;  1 
O.C.  Buppl.  60;  16C.P.L.R.  19  ;  Dlsappr.,  23  B.  237  ;  D.,  19  A.  480  =  17  A.W.N. 
115  J  21  A.  277  =  19  A.W.N.  64. j 

THE  facts  of  this  reference  to  the  Fall  Bench  are  stated  in  the  judg- 
ment of  Straight,  J. 

Mr.  G.  E.  A.  Eoss  and  Pandit  Sundar  Lai,  for  the  appellants. 
The  Hon.  Pandit  Ajudhia  Nath,  for  the  respondents. 

JUDGMENTS. 

STRAIGHT,  J. — These  two  execution  first  appeals  involve  very  im- 
portant questions  of  procedure  which  have  been  the  subject  of  many 
conflicting  decisions,  and  upon  which  it  is  most  desirable  that  there  should 
be  uniformity  of  authority  for  the  guidance  of  the  Courts  below  and  for 
the  information  of  those  whose  business  it  is  to  advise  litigants  within 
our  jurisdiction.  I  therefore  am  constrained  at  some  little  length  to  enter 
into,  first,  the  facts  out  of  which  these  two  appeals  from  orders  before  us 
have  arisen,  and  secondly  the  authoritie's  of  which  I  have  spoken,  which, 
at  any  rate  so  far  as  this  Court  is  concerned,  are  in  conflict. 

It  appears  that  a  decree  was  obtained  against  a  person  of  the  name 
of  Ajudhia  Prasad.  It  was  a  simple  money  decree,  and,  before  [315]  it 
could  be  executed,  he  died.  In  execution  of  the  decree  certain  properties 
were  attached  and  notice  was  issued  to  the  respondent  Musammat  Durga 
Dei,  in  her  own  person  and  as  guardian  of  her  minor  sons,  to  appear  in  the 
execution  proceedings  and  show  cause  why  the  decree  should  not  be 
executed  against  them  in  that  character.  For  the  purposes  of  the  case,  it 
may  be  taken  that  there  were  six  properties  attached.  As  to  three  of 
these  properties,  a  particular  title  was  set  up  by  way  of  objection  on  the 
part  of  Musammat  Durga  Dei  and  her  minor  sons,  and  as  to  three  of  them, 
it  was  alleged  that  those  properties  had  been  acquired  by  her  out  of  her 
own  funds,  wholly  independent  and  apart  from  any  inheritance  from 

(1)  16  G.  1.  (2)  4  A.  190.  (3)  6  A,  109.  (4)  8  A,  626. 
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1889  her  husband.  In  other  words,  the  assertion  of  the  objectors  was  : — These 
DEC.  12.  properties  which  you  have  attached  are  not  the  properties  of  the  deceased 
judgment-debtor,  but  are  our  properties.  In  the  course  of  these  proceedings 
Musammat  Durga  Dei  took  no  objection  that  she  had  been  improperly 
BENCH,  brought  into  them  as  the  representative  of  the  deceased  judgment-debtor  nor 
~~  was  it  suggested  that  her  minor  sons  for  whom  she  appeared  as  guardian 
had  also  been  improperly  cited.  The  matter  went  on.  Inquiry,  such  as  it 
10  A  W  N  was>  was  ma^e  an<^  *D  the  result  the  Subordinate  Judge  found  that,  as  to 
'  '  '  three  properties,  the  objection  was  a  good  one  and  should  be  sustained,  and 
that  they  should  be  exempted  from  attachment ;  and  as  to  the  three  other 
properties  he  beld  that  the  objections  were  not  sustained,  and  that  the 
attachment  as  to  them  should  be  maintained.  It  will  thus  be  seen  that 
there  were  two  grounds  of  complaint  in  the  order  of  the  Subordinate 
Judge,  one  at  the  instance  of  the  decree- holders,  the  other  at  the  instance 
of  the  objectors,  and  this  is  the  way  in  which  we  have  before  us  two 
appeals.  Appeal  No.  93  of  1887  is  the  appeal  by  the  decree-holders  against 
the  allowance  of  the  objectors'  objections.  Appeal  No.  140  of  1887  is  the 
appeal  by  the  objectors  against  the  portions  of  their  objections  which 
were  disallowed.  The  first  appeal,  No.  93  of  1887,  when  ife  was  called 
on  to  be  heard,  was  met  by  a  preliminary  objection  on  the  part  of  Pandit 
Audhia  Nath,  an  objection  that,  we  are  told,  would  have  been  repeated 
in  the  other  appeal  had  it  been  called  on,  to  the  affect  that  the  proceeding 
between  the  parties  in  the  matter  of  objections  [316]  was  one  which 
must  be  regarded  as  ah  objection  of  a  person  other  than  the  representa- 
tive of  a  deceased  judgment  debtor ;  that  the  o,rder  passed  upon  it  must 
be  regarded  as  an  order  passed  in  favour  of,  or  against  a  person  who  has 
objected;  on  his  own  accourit  to  the  attachment  of  certain  property  in 
execution  of  a  decree  against  the  judgment-debtor;  and  the  argument 
of  the  learned  pleader  in  first  appeal  No.  93  of  1887,  for  the  respondents 
was,  that  under  the  circumstances  the  order  of  the  Subordinate  Judge 
was  a  final  order  ;  that  no  appeal  could  be  preferred  from  that  order 
to  this  Court  ;  and  that  the  remedy  of  the  decree-holders,  if  they  had 
any,  was  a  separate  suit,  for  the  purpose  of  having  it  declared  that  they 
were  entitled  to  bring  to  sale  those  properties,  in  respect  of  which  tho 
objections  of  the  respondents  had  succeeded.  The  same  objection 
applies  to  the  other  appeal,  and  therefore  we  must  deal  with  the  two 
cases  together,  and  dispose  of  "them  by  a  single  judgment. 

.  We  have  had  the  great  advantage  of  hearing  the  matter  most  fully 
discussed  by  a  very  learned  pleader,  who  has  placed  before  us  all  the 
materials  that  will  enable  us,  I  hope,  to  come  to  what  will  be  a  unanimous 
decision  upon  this  extremely  vexed  and  difficult  point.  The  question 
resolves  itself  into  this  : — Where  a  judgment-debtor  dies  after  a  decree 
passed  against  him,  and  his  legal  representatives  are  brought  into  execution 
proceedings  to  represent  him  in  respect  of  the  decree,  are  questions  which 
they  raise,  as  to  property  which  they  say  does  not  belong  to  big  assets  in 
their  hands  and  as  such  capable  of  being  taken  in  execution  of  decree, 
questions  in  execution,  which  must  be  determined  in  the  execution  depart- 
ment under  s.  244  of  the  Code  of  Civil  Procedure  between  the  decree-holder 
and  them  as  representatives  of  the  deceased  judgment-debtor?  Now,  no 
doubt  the  principal  authority  to  which  reference  has  been  made  in  dealing 
with  the  case  is  that  of  their  Lordships  of  .the  Privy  Council,  to  be  found 
in  Chpwdry  Wahid  Ali  v.  Musammat  Jumaee  (1).  It"  has,  however 

(1)  11-B.L.JB.  149  =  18  W.B,  185. 
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rightly  been  said,  I  think,  by  Pandit  Ajudhia  Nath,  for  the  respondents,        188ft 
that  this  ruling  must  not  be  carried  beyond  the  scope  of  the  precise  ques-     DEO.  13. 

tion  that;  was  before  their  Lordships,  namely, whether  under  Act  XXIII  of        

1861,  s.  2  [317]  the  word  "parties"  included  their  legal  representatives,  aa  FULL 
to  which  their  Lordships  for  the  purpose  of  construing  the  section  held  that  BENCH, 
the  term  "parties  "  did  include  "legal  representatives."  But  it  must  be 
remembered  that  this  decision  was  antecedent  to  the  passing  of  Act  X  of 
1877,  and  long  before  the  introduction  in  s.  244  of  the  Civil  Procedure  Code  /F'B,jl= 
of  the  words  "their  representatives."  A  distinction  has  been  attempted  -°A.W.N. 
to  be  drawn  between  cases  in  which  persons  are  made  parties  to  a  suit  as  ' 
representatives  of  the  deceased  defendant,  and  where  they  are  brought 
in  subsequent  to  decree,  as  legal  representatives  of  the  deceased  judg- 
ment-debtor, and  in  the  course  of  the  argument  much  stress  has  been 
laid  upon  this  circumstance.  But  upon  most  careful  consideration  I 
have  come  to  the  conclusion  that  no  distinction  can  be  drawn  in  this 
respect,  having  regard  to  the  specific  language  of  the  Civil  Procedure 
Code.  No  doubt  the  ruling  of  the  learned  Chief  Justice  and  my  brother 
Brodhurst  in  ^lulmantri  v.  Ashfak  Ahmad  (1)  and  the  ruling  of  my  brother 
Mahmood  and  Mr.  Justice  Oldfield  in  Ram  Ghulam  v.  Hazar  Kuar  (2) 
might  be  distinguished  from  the  present  case  upon  this  ground.  But  I 
do  not  think  that  any  such  distinction  can  be  properly  drawn,  and  that, 
whether  rightly  or  wrongly,  those  who  framed  the  Civil  Procedure  Code 
must  be  taken  to  have  intended  to  place  a  legal  representative  after  the 
decree,  upon  the  same  footing  as  a  legal  representative  before  the  decree, 
and  that  there  is  no  distinction  between  their  positions.  As  to  the  position 
of  the  legal  representative  before  the  decree,  it  could  not  be  contended 
thac  in  execution  of  decree  all  questions  arising  between  him  and  the 
decree-holder  could  not  be  and  must  not  be  determined.  It  is  not  my 
business  to  say  whether  it  is  a  good  or  right  thing  that  representatives 
brought  in  after  the  decree  should  be  treated  upon  the  same  footing,  but  in 
my  opinioa  the  law  contemplates  this,  looking  to.  the  terms  of  the  section. 
While  referring  to  the  rulings  of  this  Court,  I  think  it  right  to  say 
that  this  opinion  necessarily  conflicts  with  that  expressed  by  me  in 
Abdul  Rahman  v.  Muhammad  Yar  (3)  and  with  that  expressed  by  me  in 
[318]  conjunction  with  my  brother  Tyrrell  in  Awadh  Kuari  v.  Raktu 
•  Tiw'ari  (4). 

Even  if  I  had  not  been  coerced  to  the  opinion  I  have  now  arrived  at 
by  a  consideration  of  all  the  later  rulings,  I  should  have  thought  it  right, 
as  the  majority  of  this  Court  is  in  favour  of  the  present  view,  to  dissent 
from  it  in  order  to  procure  uniformity  of  decision  upon  the  point.  I  think 
I  have  referred  to  all  the  rulings  of  this  Court,  with  the  exception  of  one 
to  which  I  shall  presently  refer,  and  I  now  turn  to  the  latest  ruling 
of  the  Calcutta  Court  which  may  be  said  to  contain  a  citation  of  all 
the  authorities  that  are  to  be  found  upon  the  question.  Tbis  is  the  case 
of  Rajrup  Singh  v.  Ramgolam  Roy  (5),  and  it  is  a  decision  by  a 
learned  Judge  for  whose  opinion  I  entertain  the  highest  respect,  namely, 
Mr.  Justice  Wilson,  and  in  the  argument  of  the  case  before  him  and 
Mr.  Justice  Macpherson,  those  learned  Judges  had  all  the  author- 
ities, including  the  authorities  of  this  Court.  There  a  decree-holder 
had  in  execution  of  his  decree  made  an  application  to  bring  to  sale  certain 
property.  In  the  execution  proceedings  the  sons  of  the  deceased  judgment- 
debtor,  who  had  been  brought  in  as  legal  representatives,  objected  that  they 

(1)  9  A.  605.         (2)  7  A,  547.         (3)  4  A.  190.         (4)  6  A.  109.         (5)  16  C.  1. 
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1689       had  obtained  the  estate  from  their  uncle,  Mewa  Lai,  and  not  from  their 

DEC.  12.     father,  the  judgment-debtor,  and  the  Court  dealing  with  the  matter  in  a 

proceeding  in  execution  of  the  decree,  held  that  the  disputed  property  should 

FULL       be  exempted  from  sale.     Subsequently  the  decree-holder  assigned  his  in- 

BENCB.     terest  to  persons  who  were  the  plaintiffs  in  the  suit,  and  they  prayed  in  the 
suit  for  a  declaration  that  the  property  in  question  was  liable  iu  the  defen- 

12  A  313     ant's  hands  to  be  attached  and  sold  to  satisfy  that  decree.  The  Subordinate 
(F.B).  -     Judge  held  that  s.  244  of  the  Civil  Procedure  Code  was  a  bar  to  the  suit, 

10  A.W.N.    and  he  dismissed  it.  The  District  Judge  reversed  his  decision  and  remanded 

(i890,  137.  the  case  for  trial.  There  was  an  appeal  to  the  High  Court  at  Calcutta  upon 
the  ground  that  the  order  of  the  District  Judge  was  wrong,  and  after  fully 
considering  all  the  rulings  upon  the  point,  Mr.  Justice  Wilson  came  to  the 
conclusion  that  the  order  in  the  execution  department,  exempting 
the  property  from  sale  by  auction,  made  between  the  decree-holder 
[319]  on  the  one  side  and  the  legal  representative  of  the  judgment-debtor 
on  the  other,  who  said  that  it  was  their  property  obtained  from  some  one 
other  than  the  judgment-debtor,  was  made  under  s.  244  of  the  Civil 
Procedure  Code,  and  consequently  barred  a  separate  suit,  and  that  the 
latter  suit  could  not  be  maintained. 

Now  it  is  obvious  that  is  a  direc's  authority  in  the  present  case.  In 
the  course  of  his  judgment  there  Mr.  Justice  Wilson  referred  to  the  case 
of  Bahori  Lai  v.  Gauri  Sahai  (1).  It  is  a  ruling  by  my  brother  Mahmood 
and  myself,  and  I  have  taken  occasion  to  refresh  my  memory  as  to  the 
circumstances  of  that  case  and  also  as  to  the  discussion  which  took  place 
between  my  brother  Mahmood  and  myself  before  we  delivered  it.  In  the 
case  of  Mungeshur  Kuar  v.  Jamoona  Prashad  (2)  -Mr.  Justice  Tottenham 
in  his  judgment  has  pointed  cu*;  correctly  the  distinction  that  is  to  be 
drawn  between  that  case,  with  which  my  brother  Mahmood  and  I  wore 
concerned,  and  other  cases  on  the  subject.  The  facts  of  that  case  were 
very  peculiar,  and  there  was  a  technical  distinction  to  be  drawn  in  it,  and 
the  other  cases.  I  have  stated  what  appear  to  me  to  be  the  important 
and  material  rulings  upon  the  question,  and  if  I  had  to  declare  in  explicit 
terms  the  reasoning  by  which  my  judgment  has  been  arrived  at,  I  should 
repeat  verbatim  the  language  used  by  Mr.  Justice  Wilson  in  Rajrup  Singh 
v.  Ramgolam  Roy  (3). 

Now  it  seems  to  me  as  I  said  before,  that  we  have  got  to  look  to 
ss.  234,  244  and  248  of  the  Civil  Procedure  Code.  Under  s.  244  what  is  it 
that  the  statute  declares?  It  says:—"  The  following  questions  shall  be 
determined  by  order  of  the  Court  executing  a  decree  and  not  by  separate 
suit."  Now  it  could  never  be  contended  for  a  moment  that  if  any  one  of 
the  "  following  questions  "  does  arise  between  the  parties  mentioned  in 
the  section  and  is  determined,  it  is  not  a  positive  prohibition  to  the 
maintenance  of  a  separate  suit.  Let  us  then  see  what  is  mentioned  in 
the  latter  portion  of  the  section,  particularly  clause  (c).  It  runs  thus  :— 
Any  other  questions  arising  between  the  parties  to  the  suit  in  which  the 
decree  was  [320]  passed,  or  their  representatives,  and  in  relating  to  the 
execution,  discharge  or  satisfaction  of  the  decree." 

Now  although  questions  may  have  arisen  as  to  the  extent  to  which 
the  term  "  representative  "  in  clause  (c)  was  extended,  I  can  have  no  doubt 
that  it  contemplates  and  provides  for  cases  arising  in  execution  between 
either  the  representatives  of  the  deceased  defendant  who  become  judgment- 
debtors  themselves,  or  the  representatives  of  thedeaceased  jugdment-debtors 

(1)  8   A.  626.  (3)  4  0.  603.  <3)  16  C.  1. 
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who  have  been  brought   into  the  execution  proceedings  subsequent  to  the       1889 
decree    and  subsequent  to  his  death  before  execution  has  been  taken  up.     DEC.  12. 

Therefore  we  have  it  that  the  Court  executing  the  decree  must  determine        

questions  in  execution  between  the  decree-holder  on  the  one  side  and      FULL 
the  representatives  of  the  deceased  judgment-debtor  on  tbe  other.  BENCH. 

If  we  look  to  s.  234  of  the  Code  we  shall  ascertain  what  is  the  scope  — — 
of  the  proceedings  that  may  be  taken  as  between  the  decree-holder  on  the  ia  *•  a88 
one  side  and  the  representatives  of  the  deceased  judgment-debtor  on  the  (F.B  )  = 
other.  It  says  : — "The  holder  of  the  decree  may  apply  to  the  Court 
which  passed  it  to  execute  the  same  against  the  legal  representative  of  the 
deceased,"  and  as  tbe  learned  Chief  Justice  pointed  out,  under  s.  248  of 
the  Civil  Procedure  Code,  when  he  desires  to  take  these  steps  he  may  apply 
for  notice  to  issue  to  such  person  unless  he  has  been  cited  in  former 
proceedings,  and  when  such  notice  is  issued  such  person  may  appear,  and 
if  no  cause  is  shown  the  decree  shall  be  executed.  If  he  does  appear  and 
show  good  cause,  he  will  ba  entitled  to  the  consideration  of  the  questions 
provided  in  the  last  paragraoh  of  s.  234.  The  representative  of  the  deceased 
judgment-debtor  may  say,  "  I  have  no  assets."  The  Court  will  then  proceed 
to  try  whether  he  has  any  assets.  Again  taking  a  case  in  which  attach- 
ment has  been  issued  against  property  and  the  representative  of  the  deceased 
judgment-debtor  is  brought  in  the  execution  proceedings  and  the  repre- 
sentative says: — "The  property  attached  is  my  property  and  not  the 
property  of  the  deceased  judgment-debtor."  Now  under  the  last  paragraph 
of  s.  234  a  Court  may  in  my  opinion  proceed  to  try  and  determine,  aye  or 
no,  is  the  property  attached  in  the  part  of  the  estate  of  the  deceased  judg- 
[321]ment-debtor  which  has  come  to  his  hands.  The  learned  Pandit 
has  urged  upon  us  that  is  only  pro  tanto  to  decide  the  question,  and  that 
it  is  not  a  question  within  s.  244  such  as  would  be  a  final  determination 
to  bar  a  subsequent  suit.  I  think  the  Legislature  can  never  have  intended 
this.  I  think  it  intended  that  the  task  of  finding  out  whether  there  was 
property  in  the  hands  of  the  representative  of  the  deceased  judgment- 
debtor  was  to  be  left  to  the  Court  executing  the  decree,  and  that  it  meant 
that  the  Court  executing  the  decree  was  to  find  this  fact  for  the  purpose 
of  execution  for  bringing  the  property  to  sale  and  giving  the- auction- 
purchaser  a  good  title  under  tbe  sale  ;  and  it  could  not  have  been  intended, 
so  far  as  che  auction- purchaser  was  concerned,  to  leave  him  open  to  a 
subsequent  suit  at  the  instance  of  tbe  representative  of  the  deceased 
judgment-debtor  to  have  it  decided  that  what  in  execution  had  been  found 
to  be  part  of  the  estate  of  the  deceased  judgment-debtor  was  not  a  part, 
and  that  what  was  brought  to  sale  had  been  improperly  brought  to  save. 
I  have  already  said  that  s.  244  gives  power  to  determine  questions  arising 
between  the  decree-bolder  and  tbe  representative  of  the  deceased  judgment- 
debtor,  and  I  think  I  have  pointed  out  that  under  the  terms  of  s.  234 
arises  the  very  question  as  to  whether  a  property  which  had  come  to  the 
hands  of  the  representative  of  the  deceased  judgment-debtor  was  of  the 
assets  of  the  deceased  judgment-debtor  or  not.  It  is  also  to  be  noticed 
that  che  Court  has  to  make  tbe  inquiry  to  ascertain  to  what  extent  tbe 
assets  that  have  come  to  the  hands  of  the  representative  have  not  been 
disposed  of. 

Unless  it  has  full  power  in  the  matter  to  make  such  inquiry  under 
s.  244  as  between  the  decree-holder  and  the  representative  of  the  deceased 
judgment-debtor  which  should  have  force  and  binding  effect,  it  seems  to 
me  that  s.  244  would  be  shorn  of  much  of  its  usefulness.  My  view, 
therefore,  after  serious  consideration,  is  that  the  present  is  a  oase  in  which 
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1889       there  could  have  been  in  the  execution  proceeding  which  was  before  the 
DEC.  12,     Court  below  a  proper  determination  of  the  question   arising  between  the 

decree-holder  on  the   one   side   and    the   representative  of    the   deceased 

FULL      judgment-debtor  on  the  [322]  other,  of  the  rights  of  the  one  party  and 

BENCH,     tbe  other  ;  that  is  to  say,  of  the   right  of  the  decree- holder  to  bring  the 

property  to  sale  and  the  right  of  the  representative  of   the  deceased  judg- 

12  A.  313     menb-debtor  to  hold  on  to  the  property,  as  his  own  property. 

(F.B.)  —  j  (JQ  noj.  think,  when  the  representative   of   the  deceased  judgment- 

A.W.N,    debtiOr  says,  in  regard  to  the  property  which  he  contends  is  not  the  pro- 

(1890)  187.    perfcy  of  the  deceased   judgment-debtor  but  is  his  property,  that  it  can 

rightly  be  said  that  he  thereby  sets   up  a  jus  tertii.     I  think  he  can  only 

do  that  as  trustee  or  as  representing  some  cbaracter  wholly  separate  from 

his  personal  and  individual  character. 

I  have  only  one  more  word  to  add.  I  have  always  felt  and  do  feel 
the  hardship  to  which  persons  may  ba  subjected  by  this  view  of  the 
section.  But  this  hardship  is  principally  due  to  the  mode  in  which 
execution  proceedings  are  carried  out.  We  are  well  aware  of  the  fact 
that  they  are  not  conducted  by  the  Courts  below  with  the  same  care  and 
the  same  attention  to  the  taking  of  evidence  and  in  many  other  respects 
as  is  pursued  in  the  trial  of  regular  suits.  The  law,  Jaowever,  does  not 
contemplate  that  it  should  be  so.  The  Courts  below  would  do  well  to 
understand  that,  in  these  execution  proceedings,  and  more  particularly  in 
proceedings  such  as  these  which  involve  the  determination  of  the  rights 
of  parties  as  they  arise  in  proceedings  where  the  legal  representative  of  the 
deceased  judgment-debtor  has  been  brought  in,  greater  care,  attention 
and  time  should  be  devoted  to  them.  I  wish  emphatically  to  say,  having 
taken  this  view  of  the  sections  of  the  Code  and  the  authorities  I  have, 
that  in  all  these  matters  the  Courts  executing  decrees  and  having  to  try 
such  important  questions  should  do  so  with  the  greatest  care  and  with 
regard  to  the  procedure,  so  far  as  it  is  applicable,  that  is  adopted  in  decid- 
ing questions  arising  between  parties  in  original  suits. 

The  learned  Chief  Justice  has  been  good  enough  to  allow  me  to 
deliver  my  judgment  in  the  case  first,  because  the  point  is  one  I 
have  felt  much  anxiety  about  and  interest  in  for  a  considerable 
time,  I  have  long  felt  much  reason  to  doubt  the  correctness  of  [323] 
the  rulings  in  A bdul  Rahman  v.  Muhammad  Yar  (1)  and  Awaah  Kuari 
v.  Raktu  Tiwari  (2),  and  I  have  now  come  to  the  conclusion  that  they 
were  wrong.  With  these  remarks  I  would  direct  that  the  appeals  be 
returned  to  the  Division  Bench  for  disposal. 

EDGE,  C.  J. — It  appears  to  me  that  the  intention  of  the  Legislature 
as  fegards  the  question  before  us  may  be  gathered  from  ss.  234  and  248 
of  the  Code  of  Civil  Procedure.  S.  234  provides  that  when  the  judgment- 
debtor  dies  before  the  decree  has  been  fully  executed,  the  decree-bolder 
may  apply  to  the  Court  which  passed  it  to  execute  it  against  the  legal 
representative  of  the  deceased,  and  that  "  such  representative  shall  be 
liable  only  to  the  extent  of  the  property  of  the  deceased  which  has  come 
to  his  hands  and  has  not  been  duly  disposed  of ;  and  for  the  purpose  of 
ascertaining  such  liability,  the  Court  executing  the  decree  may  of  its  own 
motion  or  on  the  application  of  the  decree-holder,  compel  the  said  represen- 
tative to  produce  such  accounts  as  it  thinks  fit."  It  is  obvious  to  my 
mind  that  the  meaning  of  the  section  is  that  the  Court  executing  the 
decree  would  have  to  decide  in  such  a  case  whether  or  not  any  and  what 

(U4  A.  190.  (2)6  A.  109. 
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property  which  was  of  the  deceased  judgment- debtor  in  his  lifetime  came       1889 
to  the  hands  of  the  representative,  and  further,  if  any  such  property  came    DEC.  12. 
to  his  hauds  and  was  disposed  of  by  him,  whether  or  not  it  had  been  duly 
disposed  of.  FULL 

In  order  to  decide   those    questions  the  Court  executing  the  decree     BENCH, 
would  necessarily  have  to  ascertain  and  decide  whether  any  and  what 
portion  of  the  property  against  which  execution  is  sought  or  in  respect  of    12  *•  **8. 
the  dealings  with  which  by  the  representative  is  sought  to  be  made  liable  in      (F.B.)  = 
execution,  was  property  which  was  of  the  judgment-debtor  in  his  lifetime    ^  A.W.N. 
or  was  property  which  was  exclusively  the  property  of  the  representative   (1890)  13f' 
and  had  not  come    to  him  from  the  judgment-debtor.     I    wish  to  say 
further,  although  I  am  repeating  what  my  brother  Straight  has  already 
said,  that  in  cases  of  this  kind,  I  have  now  no  doubt,  although  I  have 
bad  doubts  upon  the  question,  that  we  cannot  regard  a  case  in  which 
the  representative  merely   asserts  that  the  property  against  which  [324] 
execution   is  desired  or    in  respect    of    his  dealings    with  which    it    is 
sought  to  make  him  liable  in  execution  is  his  own  property  to  which  he  is 
beneficially  entitled  by  purchase  or  from  its  having  come  to  him  otherwise 
than  as  the  representative  of  the  deceased  judgment-debtor,  as   a  case  in 
which  he   is  setting  up  justertii.     Where,  however,  the   representative 
of  the  judgment-debtor  opposes  execution  against   any  particular  property 
on  the  ground  that  although  such  property  is  vested  in  him,  it  is  vested  in 
him  not  beneficially  by  reason  of  his   being  the  representative  of  the  de- 
ceased judgment-debtor  but  as   trustee  or  as  executor  of  some  one  else, 
then  that  is  a  case  in  which  a,  jus  tertii  is  set  up,  and  either  party  in  such 
a  case  may  have  that  question  of  jus  tertii  determined  in  a  separate  suit. 
I  have  considered   the  section  of  the   Code  and  the  cases  to  which  my 
brother  Straight  has  referred,  and  I   have  come  to  the  same  conclusion  as 
that  ar  ived  at  by  him. 

BRODHQRST,  J.— I  concur. 

TYRRELL,  J. — I  regret  that  I  cannot  concur.  It  seems  to  me  that  I 
should  distinguish  between  the  case,  ou  the  one  hand,  of  a  legal  represent- 
ative of  a  deceased  party  to  a  decree,  who  contests  a  question  arising  bet- 
ween the  parties  to  the  suit  in  which  the  decree  was  passed,  or  their  repre- 
sentatives, and  relating  to  the  execution,  discharge,  or  satisfaction  of  the 
decree,  and  the  case,  on  the  other  hand,  of  the  same  person,  when  ha 
appears  not  in  his  capacity  of  legal  representative,  but  in  his  personal 
character,  independent  of  the  suit  and  decree,  and  prefers  a  claim  under 
s.  278  of  the  Code  of  Civil  Procedure.  It  is  true  that  this  latter  claim  "is 
to  be  beared  in  all  respects  as  if  the  claimant  or  objector  was  a  party  to 
the  suit,"  and  in  this  respect  the  procedure  for  the  decision  of  a  question 
raised  under  s.  244  and  under  s.  278  of  the  Code  is  identical.  In  both 
alike  the  person  resisting  execution  is  to  be  treated  by  the  Court  "  as  if 
he  was  a  party  to  the  suit."  But  in  the  former  case — I  mean  that  of  a 
legal  representative— the  question  at  issue  is  radically  different  from  the 
question  to  be  tried  under  s.  278.  Under  s.  244  the  legal  represent- 
ative can  only,  I  suppose,  raise  such  objections  as  would  be  heard 
from  the  mouth  of  the  party  he  represents  ;  as  for  example,  an  [325] 
objection  that  the  decree  should  not  be  executed  in  some  particular 
way  against  the  estate  of  the  deceased  judgment-debtor.  In  the  other 
case  the  objection  is  that  the  decree  has  no  operation  against  certain 
property  purporting  to  be  attached  in  execution  of  the  decree,  for  reasons 
personal  to  the  objector  and  having  no  reference  to  or  relevance  in  connec- 
tion with  the  party  whom  the  objector  represents  in  the  execution  case. 
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1889       IQ  other  words,   the  objection  of  a.  278  is  in  no  way  made  for  or  in  repre- 
DEC.  1-2.     sentation  of  any  of  the  parties  to  the  suit  in  which    the  decree  was  passed 

or  on  behalf  of  the  estate  of  a  deceased  party.    OQ  the  contrary,  it  is  raised 

FULL      in  an  interest  antagonistic   to  all   the  parties  and  to  their  representatives 

BENCH.     as  such.     It  is  made  in  defence  of  the  objector's  own  estate  against  claims 

— —       enforcible  only  against  the  estate  which  he  happens  to  be  representing.    In 

12  A  313    thig  view  I  cannot  see  why  a  person  who  would  unquestionably  ba  entitled 

(P.B.)=     tj0  the  reliefs  and  remedies  of  s.  278  and  the  connected  sections  if  he  were 

10  A.W.N.    a  gfcranger  to  the  suit,  should  ba  debarred  from  them  by  the  mera  accident 

(1890)  137.  .taat  he  is  a  legal  representative  in  the  execution  stage  of  a  suit.     It  is  of 

course  for  the  public  interest  that  there  should  be  "finis  litium,"  bub  I  do 

not  think  that  this  object  is  happily  secured  by  trying  C's  title  to  X  in  the 

execution  proceedings  of  a  suit  between  A  and  B  about  Y,  more  especially 

when  it  is  remembered  that  the  decision  binds  no  one  bub  the  person  least 

concerned,  that  is  to  say,  the  decree- holder,    the  field  of  strife  about  the 

matter  in  issue  being  otherwise  left  open  to  all  the  world  beside. 

I  would  therefore  reply  that  the  order  before  us  was  made  unde 
8.  280  of  the  Code  of  Civil  Procedure,  and  is  unappealable. 

MAHMOOD,  J. — I  have  arrived  at  the  same  conclusions  as  the  learned 
Chief  Justice  and  my  brothers  Straight  and  Bordhursb,  because  I  under- 
stand the  solitary  question  before  the  Bench  is  whether  or  not  an  appeal 
lies  in  this  case.  I  understand  also,  with  reference  to  the  order  by  which 
the  case  is  before  us  in  the  Full  Bench,  that  we  are  nob  seized  of  the  whole 
case.  Limiting  my  judgment  thus,  all  I  wish  to  say  will  ba  directed  to  the 
question  put  by  the  order  of  reference.  I  agree  in  so  much  of  what  has 
[326]  fallen  from  my  brother  Straight  in  the  case  that  it  would  be 
unnecessary  to  go  further  and  add  anything  to  what  has  been  said  as  to 
the  peculiar  and  special  circumstances  of  the  case  of  Behari  Lai  v.  Gauri 
Sahai  (1)  in  which  I  had  the  honour  of  being  associated  with  my  learned 
brother  and  in  which  I  gave  concurrence  to  his  judgment  after  expressing 
doubts,  as  my  judgment  in  the  case  shows,  but  which  doubts  I  did  nob 
allow  to  go  the  length  of  my  dissenting  from  him,  because  of  the  peculiar 
circumstances  of  the  case.  In  delivering  my  judgment  in  the  case, 
however,  I  pointed  out  what  at  that  time  was  the  state  of  the  case-law 
upon  the  subject,  namely,  regarding  the  proposition  which  was  then 
before  us,  as  a  matter  of  much  doubt,  and  to  those  cases  may  be  added 
the  recent  rulings  of  the  Calcutta  High  Court  in  Roop  Lai  Das  v.  Bekani 
Meah  (2),  Rajrup  Singh  v.  Ramgolam  Roy  (3),  and  Mungeshur  Kuar  v. 
Jamoona  Prashad  (4). 

In  view  of  all  these  rulings,  and  considering  the  question  that  is  now 
before  us,  lam  desirous  not  to  enter  into  a  detailed  consideration  of  the 
various  rulings  which  have  been  cited,  but  I  am  desirous  to  lay  down  what 
I  think  is  wholly  consistent  with  the  judgment  delivered  by  my  brother 
Straight  and  adopted  by  the  learned  Chief  Justice  and  my  brother  Brod- 
hurst ;  namely,  that  the  turning  point  of  the  question  whether  or  not  an 
appeal  lies  in  this  case  is  the  interpretation  of  s.  244  of  the  Civil  Proce- 
dure Code,  and  the  exact  answer  to  be  given  with  reference  to  the  terms 
of  the  first  part  of  the  section.  Now  this,  again,  of  course,  takes  us 
back  to  the  provisions  of  s.  234  of  the  Civil  Procedure  Code,  and  to  the 
provisions  of  s.  248  of  the  Code,  namely,  how  far  the  representative  of  the 
deceased  judgment-debtor,  whether  such  decease  took  place  before  or  after 
the  decree,  is  to  be  taken  as  representing  the  estate  for  the  purpose  of 

(1)8A.  626.  (2)150.437.  (3)160.1.  (4)40.603, 
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executing  the  decree,  in-respective  of  any  further  questions,  being  raised  in       1889 
a  regular  suit.     In  the  case  of  Nath  Mai  Das  v.  Tajammul  Husain  (1)     DEC.  12, 
I   gave  expression  to  the  view  that  where  a  person  was  impleaded  as  a 
defendant  and  the  decree  actually  passed  [327]  against  him,  which  decree       FULL 
was   actually  sought    to  bo   executed  against  him,    then  the  judgment-     BENCH, 
debtor  could  come  in  with  the  plea  that  the  rights  which  could  possibly 
be  affected    by  the  decree  or  be   brought  to  sale  under  such  decree    were    12  A.  313. 
the  rights  which  did  not  extend  to  his,  the  judgment-debtor's  capacity  of     (*".B.) 
being  the  holder  of  an  independent  wakf  of  trust  estate  ;  in  other  words,  * 
I  held  that  a  distinction  was  to  be  drawn  between  the  capacity   of  the   1 
judgment- debtor  as   representing  his   own  interest  and  his  capacity  as 
representing  an   interest   which   did  not  vest  in  him,  and  which  I  call  a 
legal  jus  tertii.     The  ruling,  however,  will  not  help  the  present  objection, 
because  here  there  is  no  such  plea.     The  plea  that  is  taken  is  that  the 
judgment-debtor,    as  a  party  to  the  suit,  might  by  dint  of  a   personal 
objection  raise  the  question  that  the  right  to  any  particular  property 
which  is  sought  to  be  brought  uuder  the  operation  of  the  decree  of  Court, 
has  devolved    or   come    otherwise   to   the    judgment-debtor   by    a    title 
irrespective    of  that   which    belonged    to  him    as   judgment-debtor,   and 
therefore,  the  judgment-debtor  is  entitled   in  this  bifurcated  capacity  to 
raise  the  objection  such  as  might  be  raised  and  dealt  with  under  s.  278  of 
the  Code.     I  think   this  contention,  to  use  an  ordinary  colloquial  phrase 
of  the  English  language,  would  involve  the  achievement  of  second  innings, 
namely,  that  whilst  the  objections  might  be  raised  if  the  legal  represent- 
ative of  the  deceased  judgment-debtor  acted  under  s.  244    and  dealt  with 
under  s.  244,  similar  matters  might  be  re- agitated  thereafter  in  a  regular 
suit. 

Now  I  hold  that  as  a  sound  principle  of  adjudication  the  law  does  not 
intend  that  litigation  should  be  prolonged  or  that  there  should  be  no  end 
to  litigation.  It  seems  to  me  that  as  soon  as  a  person  is  impleaded  in  a 
suit  and  he  objects  against  the  execution  of  the  decree,  he  is  bound  so  long 
as  be  claims  in  respect  of  the  property,  against  which  execution  is  sought, 
a  right  no  other  than  that  which  vests  in  him  in  his  own  person,  to  raise 
those  objections  in  the  execution  of  decree,  and  that  therefore  the  matter 
would  be  governed  by  s.  244  and  would,  as  in  this  case,  give  a  right  of 
appeal,  because  such  questions  could  not  be  agitated  by  a  regular  suit. 
I  only  wish  to  add  that  this  view  is  wholly  consistent  with  the  [328] 
judgment  of  the  learned  Chief  Justice  and  my  brother  Brodhurst  in 
Mulamantri  v.  Ashfak  Ahmad  (2),  and  that  judgment  therefore  has  my 
concurrence. 


(1)  7  A.  36.  (2)  9  A.  605. 
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J339  12  A.  328  'F,B.) 

DEC._i3.  FULL  BENCH. 

FULL  Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight, 

BENCH.    Mr.  Justice  Brodhurst,  Mr.  Justice  Tyrrell,  and  Mr.  Justice  Mahmood. 


12  A.  328 

(P.B.K  ToLbHi  RAM  AND  ANOTHER  (Defendants)  v.  BEHARI  LAL  AND 

ANOTHER  (Plaintiffs).      [12th  December,  1889]. 

Hindu  Law— Benares  school— Mit  ah  shir  a. — Adoption — Power  of  Hindu  widow  to  adopt 
— Necessity  if  express  authority  of  deceased  husband— Maxim,  qucd  fitri  non 
debuit,  factum  valet. 

Held  by  the  Pull  Bench  that,  according  to  the  Benarea  school  of  Hindu  law,  a 
Hindu  widow  cannot  make  a  valid  adoption  to  her  deceased  husband  without  his 
express  authority  ;  that  an  adoption  actually  made  by  her  without  such  express 
authority  is  illegal  and  void  and  that  the  maxim,  quod  fitri  non  debuit,  factum 
valet,  is  inapplicable  to  such  an  adoption. 

£F.,  1  O.C.  30;  R.,  14  A.  67  (F,B.)  ;  17  A.  294  =  15  A.W.N.  167.] 

THE   relative   positions    of   the    parties   in  this   case   are   indicated 
in  the  following  genealogical  table: — 

Mohan  Lai. 


1                 1 

Bibari,   plaintiff.             Bhackar. 
1 

1 
Jhamman. 
1 

1 
Bhagwan. 
1 

1 

Musammat  Lareti,  widow, 
defendant. 

1 
Chatarbhuj. 
1 

1 
Bamsarup, 
plaintiff. 

Tulsi,  defendant.  Narain  Das,  dead. 

It  was  admitted  that  the  property  in  suit  belonged  to  Mohan  Lai, 
upon  whose  death  sometime  in  1879,  the  property  was  inherited  by  his 
surviving  sons  and  his  grandson  Ramsarup  (plaintiff)  as  representing  his 
father  Bbagwan,  who  had  predeceased  Mohan  Lai.  Subsequently  Shankar 
died  without  issue,  leaving  a  widow,  Musammat  Lareti  (defendant), 
whose  name  was  recorded  in  respect  of  her  husband's  share. 

On  the  16th  of  January,  1886,  the  widow,  Musammat  Lareti  (defend- 
ant), executed  a  deed  purporting  to  adopt  Tulsi  (defendant)  [329]  the 
grandson  of  Jhamman  ;  and  the  latter  on  the  same  day  executed  an 
ikrarnama,  agreeing  to  pay  Rs.  100  annually  from  this  estate  to  one  Ram 
Sahai,  who  was  the  son  of  the  widow's  brother.  The  deed  of  adoption 
was  registered  on  the  10th  of  February,  1886,  and  the  present  suit  was 
instituted  on  the  15th  of  March,  1886,  by  Bihari  Lai  and  Ramsarup  with 
the  object  of  setting  aside  the  adoption  of  Tulsi  by  Musammat  Lareti, 
both  of  whom  were  impleaded  aa  defendants  in  the  cause,  as  also  the 
abovementioned  Jhamman. 

The  allegations  in  the  plaint  were  that  the  deed  of  adoption  of  Tulsi, 
executed  by  Musammat  Lareti  (defendant)  on  the  16th  of  January,  1886, 
was  the  result  of  fraud  and  collusion  between  her  and  Tulsi's  grandfather, 
Jhamman  ;  that  the  ceremonies  of  adoption  had  not  been  gone  through  ; 
that  Shankar,  the  husband  of  Musammat  Lareti,  had  neither  adopted 
Tulsi  nor  had  be  given  any  permission  to  the  widow  to  adopt  anyone  ; 
and  that  even  if  he  had  done  so  the  adoption  was  invalid,  as  Tulsi  was 
the  only  son  of  his  natural  parents  at  the  time  of  the  adoption. 

The  suit  was  resisted  upon  the  ground  that  Musammat  Lareti's 
husband  was  separate  from  his  brothers :  that  she  was  therefore  in 
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separata  possession  of  that  share  as  his  widow  ;  that  by  a   testament  she  1889 

had  been  authorised  by  her  husband  to  make  an  adoption  "  if  a  second  son  DEC.  12. 

ba  born  to  Ghatarbhuj  Sahai,  and  to  pay  Rs.  100  annually  to  Ram  Sahai  ; 

that   Ohatarbhuj    Sahai's  son    named  Narain  Das    died,   and    when  the  FULL 

other  son  named  Tulsi  was  born  by   another  wife,  the  defendant  adopted  BENCH. 

him,  and  that  as  the   loijib-ul-arz    gives  the    females  of  this  family   the 

power  to  adopt,  the  adoption  is   valid."  12  K.  328 

/P    g    v 

It  was  admitted  that  the  parties  were  governed  by  the  Bsnares  or 
Mitakhshara  school  of  Hindu  law. 

The  Court  of  first  instance  (Subordinate  Judge  of  Mainpuri)  held  that 
the  property  was  undivided  as  understood  in  the  Hindu  law  ;  that  "  there 
is  no  proof  of  the  fact  that  the  husband  gave  permission  to  adopt ;"  that  the 
transactions  of  16th  January,  1888  were  the  result  of  collusion  between  the 
widow,  Musammat  Lareti,  and  Jhamman  ;  the  adopted  son  "  Tulsi  Ram  is 
the  only  son  of  his  [330]  father,  and  it  is  false  that  there  was  any  other  son 
who  is  now  dead  ;  that  it  is  not  fully  proved  that  all  the  adoption  ceremonies 
were  gone  through  ;"  that  the  entry  in  the  wajib-ul-arz  could  not  abrogate 
the  Hindu  law  ;  and  that  even  in  the  case  of  Sudras  the  permission  of  the 
husband  was  an  essential  condition  precedent  to  the  validity  of  adoption 
by  the  widow  after  his  death.  Upon  these  grounds  the  first  Court 
decreed  the  claim,  setting  aside  the  adoption. 

Upon  appeal  the  lower  appellate  Court  (District  Judge  of  Mainnuri) 
agreeing  with  the  first  Court,  held  (without  deciding  whether  the  property 
was  joint  or  divided)  that  no  permission  was  ever  given  by  Shankar  to  his 
widow,  Musammat  Lareti,  to  make  a  posthumous  adoption;  that  such 
permission  was  absolutely  necessary  to  validate  such  an  adoption  as  that 
of  Tulsi ;  that  the  entry  in  the  wajib-ul-arz,  "  as  it  does  not  state  expressly 
.that  the  widows  can  adopt  without  permission,  should  be  construed 
in  accordance  with  the  ordinary  rule  of  Hindu  law  by  supplying  the  words 
if  authorised  by  the  husband." 

Upon  these  grounds,  the  learned  Judge,  without  considering  the 
question  of  collusion  and  fraud,  dismissed  the  appeal.  The  defendants 
appealed  to  the  High  Court  on  the  following  grounds  :  — 

"  1.  That  the  permission  of  the  husband  was  not  necessary  to  make 
the  adoption  sought  to  be  set  aside. 

'  2.  That  a  good  and  valid  authority  to  adopt  a  son  has  been  esta- 
blished. 

"  3  That  in  any  case  the  adoption  cannot  be  absolutely  void,  ?\nd  the 
plaintiffs  have  gob  no  cause  of  action  to  maintain  the  present  suit." 

The  appeal  cams  for  hearing  before  Straight  and  Mahmood,  JJ.,  who 
made  the  following  order  of  reference  to  the  Full  Bench  : — 

STRAIGHT,  J. — There  can  ba  no  doubt  that  the  two  questions  raised 
in  this  appeal  are  of  very  grave  importance,  and  their  decision  involves 
very  considerable  difficulty.  These  two  questions  are  : — 

[331]  Firstly, — Whether  an  essential  condition  precedent  to  the 
making  of  a  valid  adoption  by  a  Hindu  widow  is  an  authority  from  her 
deceased  husband  to  make  it? 

Secondly, — Whether  a  valid  adoption  can  be  made  of  an  only  son  of 
another? 

The  Hindu  law  bearing  upon  these  two  points  is  nob  altogether  clear, 
and  it  is  difficult  to  reconcile  some  of  the  decisions  with  the  original  texts, 
to  which  we  have  been  referred  by  Mr.  Sundar  Lai  on  behalf  of  the  defend- 
ants appellants.  In  the  case  of  Chowdhry  Padam  Singh  v.  Koer  Udaya 
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Singh  il)  which  was  a  decision  of  their  Lordships  of  the  Privy  Council  on 
an  appeal  from  a  decree  of  the  Sadar  Diwani  Adalat  of  these  Provinces, 
Sir  James  Colvile  in  the  course  of  his  judgment  remarks : — "  In  order, 
therefore,  to  establish  the  validity  of  the  adoption  in  this  case,  it  was 
necessary  for  the  appellant  to  prove  first  the  authority  given  by  Hem 
Siugh  to  his  wife  to  make  the  adoption,  and  second  the  actual  adoption." 

On  the  other  hand,  the  commentary  of  the  Viramitrodaya,  at  page 
115,  guobed  by  Mr.  Sundar  Lai,  reciting  the  passage  from  Vasishta, 
which  is  said  to  embody  the  Hindu  law  on  the  question,  the  criticisms  of 
Mr.  Mandlik,  in  his  well-known  work  at  pages  462-465,  tha  paragraph  of 
the  Vyavastha  Chandrika,  Vol.  II,  pages  19  and  38,  and  the  summary  of 
Dr.  Jolly  in  his  book  upon  the  Hindu  Law  of  Partition,  Inheritance  and 
Adoption,  page  304,  ali  give  much  colour  to  the  contention  set  up  by  the 
defendants,  namely,  that  a  valid  adoption  may  be  made  by  a  Hindu  widow 
to  her  deceased  husband  withoutany  authority  from  him.  We  are  informed 
by  Pandit  Ajudhia  Nath,  that  in  S.A.  No.  35  of  1888  (Beni  Prasad  v. 
Hardai  Bibi),  which  is  pending  in  this  Court,  this  same  question  is  in- 
volved, and  it  seems  to  ua  to  be  one  of  such  importance  that  it  should 
be  considered  and  determined  by  the  Full  Bench. 

As  to  the  second  point  involved,  viz.,  as  to  whether  an  only  son  can 
be  the  subject  of  an  adoption,  there  is  no  doubt  that  a  Full  Bench 
of  this  Court"  in  the  case  reported  in  I.L.B.,  2  All.  164,  has  held 
in  the  affirmative.  I  confess  with  the  most  profound  respect  [332] 
for  the  majority  of  the  Judges  who  so  decided,  that  I  have  always, 
since  I  came  to  have  any  acquaintance  with  Hindu  law,  entertained 
serious  doubts  as  to  that  judgment  being  in  accordance  with  that  law,  and 
as  it  is  not  a  unanimous  judgment  of  the  whole  Court  and  as  my  doubts 
about  its  accuracy  are  shared  by  my  brother  Mahmood,  I  think  it  would 
be  well  if  the  Full  Bench  should  at  least  have  an  opportunity  of  determin- 
ing whether  it  is  prepared  to  reconsider  the  question  so  determined  by  the 
former  Full  Bench,  and  if  so,  it  can  then  determine  it. 

Under  these  circumstances,  and  with  these  observations,  I  refer  the 
second  appeal  No.  2067  of  1886,  to  the  Full  Bench. 

MAHMOOD,  J. — I  agree  entirely. 

The  Hon. Pandit  Ajudhia  Nath  and  Pandit  Sundar  Lai,  for  the 
appellants,  cited  the  following  authorities  :  —  Vaststha  Smriti,  chap.  XV, 
verse  5,  at  p.  75  of  Dr.  G.  Buhler's  translation  (Sacred  Books  of  the  East, 
edited  by  Prof.  Max  Muller,  vol.  xiv,  p.  75)  ;  Viramitrodaya,  translated  by 
Golap  Chandro  Sarkar  Shastri,  pp.  115  and  116  (ed.  1879)  ;  Mandlik'a 
Hindu  law,  pp.  462 — 466  ;  Stokes'  Hindu  Law  Books,  p.  415  ;  Dattaka 
Mimansa,  sec.  I,  paras  15,  16,  17,  18  (Stokes,  p.  534)  ;  Dattaka  Mimansa, 
sec.  IV.,  para.  12  (to  show  that  Nanda  Pandit  was  inconsistent  in 
holding  thit  a  childless  Hindu  widow  had  an  implied  authority  to  give 
away  in  adoption,  but  not  to  adopt)  :  Dattaka  Chandrika,  sec.  I,  paras,  31 
and  32  (Stokes,  p.  636)  ;  The  Collector  of  Madura  v.  Mootoo  Ramlinga 
Sethupathy  (2)  ;  Ganga  Sahai  v.  Lekhraj  Singh  (3)  ;  Ramji  v.  Ghaman(l') ; 
Giriowa  v.  Bhimaji  Baghunath  (5)  ;  Giridhari  Loll  Roy  v.  The 
Government  of  Bengal  (6)  ;  Muni  Ram  Khota  v.  Kerij  Kolitany  (7) ; 
Hanuman  Tiwari  v.  Chirai  (8)  ;  Srimati  Uma  Deyi  v.  Gokoolanund  Das 
Mahapatra  (91. 

(1)  12  M.I.  A. 350.  (2)  12  M.I. A.  397.        (3)  9  A.  253.  (4)  6  B.  498. 

(5)9B.  58.  (6)  12  M.I  A,  448.        (7)  7  I.  A.  115  at  p.  153. 

(8)  -2  A.  164.  (9)  5  I. A.  40. 
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Pandit  Bishambhar  Nath  and  Munahi  Kasht  Prasad,  for  the  respon-  1889 
dents  cited  the  following  authorites  : — Mayne's  Hindu  Law  (ed.  1878),  DEC.  12. 
para.  99,  pp.  91,  92;  West  and  Buhler'a  Hindu  [333]  Law  (ed.  1884), 
pp.  958,  959 ;  Macnaghten's  Hindu  Law,  pp.  90,  100,  155,  182  ;  Cole- 
brooke,  vol.  iii,  p.  322,  para.  3  ,  Strange's  Hindu  Law  (ed.  1864)  pp.  78,  79;  BENCH. 
Tagore  Law  Lectures,  1883,  by  Dr.  Jolly  (ed.  1885),  chapter  iii,  pp.  303, 
304  ;  Norton's  Leading  Cases  on  the  Hindu  Law  of  Inheritance,  part  I, 
pp.  84,  85  ;  Preface  to  Dattaka  Mimansa  by  J.  C.  Sutherland  (ed.  1834),  <»•»•£ 
para.  pp.  3,  4  ;  Stokes'  Hindu  Liw  Books,  p.  664  ;  Vyavsatha  Ohandrika 
(Shama  CharanSirkar)  vol.  ii,  p.  38  ;  J.  S.  Siromani's  Commentary  onHindu 
Law  (ed.  1885);  pp,  117,  118  ;  Vyavastha,  Darpan  (Shama  Charan  Sirkar) 
ed.  1859,  vol.  i,  pp.  868  (para.  508),  870 ;  Dattaka  Mimansa  (J.  C.  Suther- 
land), ed.  1834,  p,  4  ;  Colebrooke's  Digest  of  Hindu  Law  (ed.  1865),  vol. 
ii,  p.  388  ;  Raja  Shumshere  Mai  v.  Rani  Dilraj  Konwar  (1)  ;  Raja  Hai- 
munchul  Singh  v.  Koomer  Gunsheam  Singh  (2)  ;  Jairam  Dkani  v.  Musan 
Dhani  (3)  ;  Chowdhry  Padam  Singh  v.  Koer  Udaya  Singh  (4) ;  The 
Collector  of  Madura  v.  Moottoo  Ramalinga  Sethupathy  (5)  ;  Thakoor 
Oomrao  Singh  v,  Thakoranee  Mahtab  Eoonwer  (6)  ;  Gournath  Chowdhree 
v.  Arnopoorna  Chowdhrain  (7)  ;  Narayan  Babaji  v.  Nana  Manohar  (8)  ; 
Vellanki  Venkata  Krishna  Rao  v.  Venkata  Rama  Lakshmi  (9)  ;  Bawani 
Sankara  Pandit  v.  Ambabay  Animal  (10). 

The  Hon.  Pandit  Ajudhia  Nath  and  Pandit  Sundar  Lai,  for  the  ap- 
pellants, in  reply,  cited  Vyavastha  Chandrika,  vol.  i,  preface,  p.  xxii,  vol.  ii 
pp.  40,  55  (note),  Tagore  Law  Lectures,  1883,  p.  305  ;  Elberling'a  Hindu 
Law,  p.  16,  para.  30  :  Morley's  Digest,  vol.  I  (a),  Introduction,  p.  205; 
Norton's  Leading  Cases  on  Hindu  Law,  vol.  I,  p.  86. 

JUDGMENTS. 

MAHMOOD,  J. — The  main  points  in  the  case  are  stated  in  my  learned 
brother's  order  of  reference  to  be  the  following  : — 

(1)  Whether  an  essential  condition  precedent  to  the  making  of  a  valid 
adoption  by  a  Hindu  widow  is  an  authority  from  her  deceased  husband  to 
make  it  ? 

[334]  (2)  Whether  a  valid  adoption  can  be  made  of  an  only  son  of 
another? 

It  is  to  these  two  questions  that  I  shall  presently  address  myself. 
But  before  doing  so  I  wish  to  premise  that  notwithstanding  the  ruling 
of  a  Division  Bench  of  the  Calcutta  High  Court  in  Raj  Coomar  Lai  v. 
Bissessur  Dyal  (11)  I  entertain  considerable  doubts  as  to  the  soundness  of 
the  view  which  seems  to  have  been  adopted  by  both  the  Courts  below, 
that  the  literary  caste  of  Kayesths  in  this  part  of  the  country,  to  which 
the  parties  belong,  falls  under  the  category  of  Sudras,  as  understood  in 
the  division  of  mankind  in  the  Institutes  of  Manu,  or  elsewhere  in 
authoritative  texts  of  the  Hindu  law.  The  question  is  one  of  considerable 
difficulty,  not  only  ethnologically,  but  also  from  a  legal  point  of  view,  so 
far  as  the  administration  of  the  Hindu  law  to  this  important  section  of 

(1)  Calo.  8.  D.  A.  vol.  ii  (1812-1819),  p.  169. 

(2)  Knapp.  203  ;  Buth.  P.  C.  Judgments,  vol.  i,  p.  4. 

(3)  Calo.  8.D.A.,  1830,  p.  3.  (4)   12  M.I. A.  350,  at  pp.  356,  357. 

(5)  1-2  M.I. A.,  397,  at  pp  436,  437. 

(6)  N  W  P.H.C.R.  3868.  403  a,  at  pp.  103  k,  103  1. 

(7)  Calo.  8  D.A.,  1852,  vol.  viii.  part.  I.  p.  332,  at  pp.  333,  334. 

(8)  7  B.H  O.K.  153,  at  p.  176.  (9)  4  I. A.  1.  at  p.  10. 
(10)  1  M.H.C.B.  363.                                              (11)  10  C.  688. 
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1889        kne  population  is  concerned.     I  do  not  take  the  question  to  be  settled  by 

DEC.  12.     any  adjudication  of  the  Lords  of  the  Privy  Council,  either  in  Sri  Narayan 

— '—  '     Hitter  v.  Sree  Mutty  Kishen    Soondoory    Dassee    (1)    or    in    Mahashoya 

FULL      Shosinath  Ghose  v.  Srimati  Krishna  Soondari  Dasi  (2),  in  both  of  which  the 
BENCH,     cases  referred  to  adoption  by  Kaye&ths  of  Lower  Bengal,  who  may  be    dis- 

tinguishable    from    the  twelve  ca?tes  of  Kayesths  in  Upper  India,  such  as 

12  I.  328    fch6  North-Western  Provinces  and  Oudb.      Nor  do  I  think  that  the  un- 

(F.B,).  reported  decision  of  the  learned  Chief  Justice  and  my  brother  Tyrrell  in 
Ghaudhri  Hazari  Lai  v.  Bishun  Dial  (First  Appeal  No.  113  of  1886, 
decided  on  the  15th  of  June  1887),  which  was  also  an  adoption  case,  settles 
the  question.  But  I  need  not  pursue  the  subject  any  further  since,  both 
in  the  Division  Bench  and  in  the  argument  addressed  to  the  Fall 
Bench  on  either  side,  I  fully  understood  it  to  be  conceded  that  this 
case  was  governed  by  the  ordinary  rules  of  the  Hindu  law  of  adoption, 
and  that  the  nationality  or  caste  of  the  parties  did  not  affect  the  two 
main  questions  which  my  brother  Straight  enunciated  in  his  order  of  refer- 
ence which  I  have  quoted.  In  this  manner!  shall  deal  with  the  case, 
and,  I  think,  I  may  conveniently  say  here  in  passing  that  I  agree  with  the 
[335]  learned  Judge  of  the  lower  appellate  Court  in  holding  that  what- 
ever importance  may  be  attached  to  entries  as  to  custom  in  the  wajib-ul- 
arz  as  evidence  of  such  custom,  they  are  not  conclusive  proof,  and  that  in 
any  case  express  words  are  necessary  to  prove  any  such  special  custom  as 
would  modify  the  general  law,  and  that  in  this  case  the  absence  of  such 
words  in  the  wajib-ul-arz  points  to  the  conclusion  that  the  general  Hindu 
law  of  adoption  was  not  intended  to  be  interfered  with  as  to  the  widow's 
power  of  adoption — an  interpretation  fully  consistent  with  the  manner  in 
which  the  Lords  of  the  Privy  Council  treated  the  ivajib  ul-arz  in  Hani 
Lekhraj  Kuar  v.  Babu  Mahpal  Singh  (3),  and  in  Uman  Parshad  v. 
Gandharb  Singh  (4). 

Now  the  parties  to  this  litigation  are  residents  of  the  district  of  Main- 
purl,  in  which  the  property  in  dispute  is  situate,  and  it  is  admitted  that 
they  are  governed  by  the  Benares  school  of  Hindu  law,  which  is  some- 
times denominated  as  the  Mitaksbara  school,  though  of  course  the 
authority  of  the  Mitaksbara  is  also  recognized  in  other  parts  of  India.  I 
have  considered  it  necessary  to  state  this  at  the  outset,  because  in  dealing 
with  the  difficulties  of  law  which  the  facts  of  this  case  have  produced, 
constant  references  will  have  to  be  made  to  schools  of  Hindu  law  other 
than  the  Benares  school. 

Viewing  the  case  thus,  by  far  the  most  important  question  of  fact 
upon  which  both  the  Courts  below  have  concurred  is  that  the  deceased 
Shankar  had  never  authorised  his  widow,  Musam-mat  Lareti  to  make  a 
posthumous  adoption,  and  I  hold  that  this  finding  of  fact  cannot  be  dis- 
turbed in  second  appeal.  And  because  this  is  so,  the  first  question  enuncia- 
ted by  my  brother  Straight  in  his  referring  order  becomes  the  turning  point 
of  decision  in  this  case,  namely,  whether  in  the  absence  of  authority  by 
the  husband,  the  widow  of  a  childless  Hindu,  acting  on  her  own  behalf, 
can  make  a  valid  adoption.  This  very  question  of  law  arose  in  the  case 
of  Ganga  Sahai  v.  Lekhraj  Singh  (5)  in  which  I  had  the  honour  of  being 
associated  with  my  brother  Straight,  who  approved  cf  my  [336]  judgment 
in  that  case.  The  question  was  not  then  decided  because  my  learned 
brother  and  I  were  agreed  that  upon  the  evidence  in  that  case  the  factum 

<1)  I  A,  Sup.  Vol.  149.  (2)  7  I.  A.  250.  (3)  7  I. A.  63. 

(4)  14  I.A.  127.  (5)  9  A,  253.  see  p.  274. 
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of  the  adoption  was  nob  proved,  and  if  I  mention  the  case   now,  it  is        1889 
principally  with  a  view  to  avoid  repetition  of  what  I  said  in  that  case  upon     DEC.  12. 
points,  or  rather  steps  of  reasoning,  which  are  common  to  this  case  and  the 
case  which  I  have  mentioned.  FULL 

The  exigencies  of  this  case,  howaver,  as  I  have  already  stated,  require    BENCH, 
the  decision  of  the  question  ;  and  in  deciding  it,  so  far  as  I  am  concerned, 
it  will  be  most  convenient  for  ma  to   make  constant  references  to  the    12  *•  328 
orinted  report  of   my  judgment  in  Ganga  Sahaiv.  Lekhraj  Singh  (1)  to       (F  B-K 
furnish   the  steps  of  reasoning  which   have  led  me  to  the  conclusion  at 
which  I  have  arrived  in  this  case. 

Perhaps  the  first  point  which  I  should  dispose  of  is  that  pressed  on 
behalf  of  the  appellants  to  support  the  adoption  of  Tulsi  by  Musammat 
Lareti  in  the  argument  that,  even  if  the  adoption  was  made  without  per- 
mission of  the  widow's  husband,  and  even  in  the  absence  of  the  permis- 
sion or  consent  of  the  sapindas  of  the  deceased  husband,  the  fact  that  an 
actual  adoption  has  been  made  by  the  widow  is  sufficient  to  validate  such 
adoption  by  reason  of  the  doctrine  of  factum  valet  as  understood  in  the 
Hindu  law  of  adoption.  This  was  one  of  the  questions  which  I  had  to 
deal  with  in  Ganga  Sahai  v.  Lekhraj  Singh  (2),  and  in  summing  up  my 
conclusions  I  said  at  page  297  of  the  report : — 

"  Having  so  far  explained  how  I  understand  the  general  scope  of  the 
doctrine  of  factum  valet.  I  proceed  to  define  upon  what  points  of  Hindu 
adoption  I  would  hold  it  to  be  inapplicable.  Adoption  under  the  Hindu 
law  being  in  the  nature  of  gift,  three  main  matters  constitute  its  elements, 
apart  from  questions  of  form.  The  capacity  to  give,  the  capacity  to  take 
and  the  capacity  to  ba  the  subject  of  adoption,  seem  to  me  to  be  matters 
essential  to  the  validity  of  the  transaction,  and,  at  such,  beyond  the 
province  of  the  doctrine  of  factum  valet .  And  I  may  at  once  say  that  if 
any  of  [337]  these  three  capacities  is  wanting  in  this  case,  I  shall  hold  the 
plaintiff's  adoption  to  be  altogether  invalid." 

I  still  adhere  to  the  views  which  I  thus  expressed,  and  because  of 
such  adherence  it  might  have  become  with  me  in  this  case  a  matter  of 
considerable  difficulty  to  decide  how  far  I  could  make  it  possible  for  me 
to  accept  the  ruling  of  the  majority  of  a  Full  Bench  of  this  Court  in 
Hanuman  Thoari  v.  Chirai  (3)  where  it  was  laid  down  that  the  doctrine 
of  factum  valet  applied  even  to  the  adoption  of  an  only  son  under  the 
Hindu  law.  I  say  this  because  in  the  case  now  before  me  it  is  admitted 
that  at  the  time  of  the  adoption  of  Tulsi  by  Musammat  Lareti,  he  was 
the  only  son  of  his  natural  parents,  and  this  circumstance  alone  might 
have  precluded  not  only  the  capacity  of  his  parents  to  give  in  adoption, 
but  also  the  capacity  of  Musammat  Lareti,  and  even  of  her  husband, 
were  he  alive,  to  receive  the  child  in  adoption. 

I  am,  however,  relieved  of  the  necessity  of  considering  this  question, 
not  only  because  there  is  still  existing  the  ruling  of  the  majority  of  a  Full 
Bench  of  this  Court  in  Hanuman  Thoari  v.  Chirai  (3)  as  to  the  validity  of 
the  adoption  of  an  only  son,  but  also  because,  according  to  the  view  which 
I  have  taken  in  this  case,  I  have  arrived  at  the  conclusion  that  the  express 
permission  of  the  husband  is  absolutely  necessary  as  a  condition  precedent 
to  the  validity  of  any  adoption  by  the  widow  subsequent  to  the  death  of 
her  husband. 

Now,  the  fundamental  reasons  upon  which  the  Hindu  system  of 
jurisprudence  recognizes  adoption  or  affiliation  to  the  extent  that  it  does, 

(1)9  A.  253,  see  p.  374.  (2)  See  9  A.  pp.  292— 297,  (3)  2  A.  164. 
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1889        were  stated  by  me  in  Ganqa  Sahai  v.  Lekhraj  Singh  (1),  and  at  page  300 
DEC.  12.     of  the  report  I  stated  two  texts  which  form  the  foundation  of  the  right  of 

adoption  itself.     I  said  that  one  of  the  two  texts  was  from  Manu  (chapter 

FULL      IX,  section  168)  :— 

BENCH.  "  He  whom  his  father  or  mother,  with  her  husband's  consent,   gives 

T —        to  another  as  his   son,  provided  that  the  donee  has  no  issue,  if  the  boy  be 

'    '       of  the  same  class  and  affectionately  disposed,  is  considered  as  a  son  given, 

^  '    ''       the  gift  being  confirmed  by  pouring  water."     [338]  The  other  text  is  from 

Vasistha  (3  Dig.,  page  242),  which  is  fuller  than  the  preceding  one  :  — 

"  A  son  formed  of  seminal  fluids  and  of  blood  proceeds  from  his  father 
and  mother  as  an  effect  from  its  cause.  Both  parents  have  power  to  sell 
or  to  desert  him.  But  let  no  man  give  or  accept  an  only  son,  since  he 
must  remain  to  raise  up  a  progeny  for  the  obsequies  of  ancestors.  Nor  let 
a  woman  give  or  accept  a  son  unless  with  the  assent  of  her  lord." 

The  supreme  authority  of  both  these  texts  is  universally  acknow- 
ledged in  the  Hindu  law  of  adoption,  and  I  should  have  thought  that  the 
words  "with  her  husband's  consent  "  in  the  text  of  Manu,  and  the  clearer 
words  "  nor  let  a  woman  give  or  accept  a  son  unless  with  the  assent  of  her 
lord,"  which  occur  in  the  text  of  Vasistha,  would  leave  no  room  for  doubt 
that  the  consent  or  permission  of  the  husband  was  an  indispensable 
condition  to  the  validity  of  an  adoption  by  a  wife  or  a  widow.  But  such 
does  not  seem  to  be  tha  case,  as  is  apparent  from  a  note  to  verse  9,  chapter 
I,  section  II  on  the  Mitakshara  by  the  celebarated  Colebrooke  (Stokes* 
Hindu  Law  Books,  page  415).  The  note  says : — 

"  In  regard  to  a  widow's  power  of  adopting  a  son,  there  is  much 
diversity  of  opinions.  Vachespati  Misra,  who  is  followed  by  the  Mithila 
school,  maintains  that  neither  a  woman  nor  a  Sudra  can  adopt  a  dattaka 
or  given  son,  because  the  prescribed  ceremony  includes  a  sacrifice,  which 
they  are  incapable  of  performing.  This  difficulty  may  be  obviated  by 
admitting  a  substitute  for  the  performance  of  that  ceremony,  and  accord- 
ingly adoption  by  a  woman,  under  an  authority  from  her  husband,  is 
allowed  by  writers  of  the  other  schools  of  law.  Nanda  Pandita,  however, 
in  his  treatise  'on  adoption,  restricts  this  to  the  case  of  a  woman  whose 
husband  is  living,  since  a  widow  cannot,  he  observes,  have  her  husband's 
sanction  to  the  acceptance  of  a  son,  On  the  other  hand,  Ballambhatta 
contends  that  a  woman's  right  of  adopting,  as  well  as  of  giving  a  son,  is 
common  to  the  widow  and  to  the  wife.  This  likewise  is  the  opinion  of  the 
author  of  the  Vyavahara-mayukha  ;  but  while  he  admits  that  a  widow  may 
adopt  a  son  without  her  husband's  [339]  previous  authority,  he  requires 
that  she  should  have  the  express  sanction  of  his  kindred.  Writers  of  the 
Gaura  school,  on  the  contrary,  insist  on  a  formal  permission  from  the 
husband  declared  in  his  lifetime." 

Such  being  the  divergencies  of  opinion  among  the  text-writers  of  the 
Hindu  law  themelves,  I  shall,  before  referring  to  the  case-law  upon  the  sub- 
ject, ideal  first  with  the  Hindu  law  texts  themselves,  and  in  doing  so  I  will, 
except  for  purposes  of  analogy,  confine  myself  to  the  exact  question  which 
arises  in  this  case,  namely,  the  capacity  of  the  widow  to  take  in  adoption 
(as  distinguished  from  her  capacity  to  give  in  adoption),  for  here  there  is  no 
question  that  the  natural  parents  of  the  adopted  Tulsi  had  capacity  to 
give  him,  barring  such  objections  as  might  arise  in  consequence  of  his 
being  an  only  son- -an  objection  which  I  have  already  disposed  of  with 

9  A.  at  pp.  299-802. 
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reference  to  the  Full  Bench  ruling  of  this  Court  in  Hanuman   Tiwari  v.       1889 
Chirai  (I).  DEC.  12. 

The  question  being  thus  limited  to  the  capacity  of  the  widow  to  take        — — 
in  adoption  without  the  permission  of  her  husband,  the  most  important      FULL 
authority  relied  upon  by  the  learned  Pandit  Adjudhia  Nath  is  the  Virami-    BENCH. 
tradaya  of  Mitra   Misra — a  commentary  on  the  Mitakshara,  undertaken        — 7 
apparent.lv  with  a   deliberate   intention  to   uphold  the    authority  of '  the    12  A.  328 
Mitakshara  by  answeriug  the  objections  which  were  raised  and  enunciated      f -B.). 
by  the  conflicting  school  of  inheritance  as  represented  by  the  Dayabaghaga. 
The  author  referring  to  the  text  of  Vasistha,  "  let  not  a  woman  give'or  accept 
a  son  unless  with  the  assent  of  her  husbnnd,"  which  I  have  already  quoted, 
goes  on  to- say  in  a  somewhat  polemical  spirit. 

"  Some  say  that  the  adoption  of  a  son  by  a  woman  without  the  assent 
of  her  husband  -being  prohibited  in  this  text,  the  son  taken  by  a  widow 
whose  husband  died  without  giving  authority,  does  not  become  an  adopted 
son.  Tbis  is  not  tenable,  since  a  sonless  person  has  no  access  to  heaven, 
and  the  procreation  of  a  son  is  ordained  to  be  necessary.  Therefore  the 
permission  which  be  was  bound  under  the  Shastras  to  give  is  not  to  be  consi- 
dered as  wanting  [340]  in  such  a  case.  Nor  can  it  be  said  that  thus  the 
portion,  namely,  '  unless  with  the  assent  of  her  husband  '  would  be  useless, 
inasmuch  as  there  is  no  case  to  be  excluded,  and  as  the  authority  which 
a  person  is  bound  under  the  Shastras  to  give  is  in  all  cases  necessary  (and 
so  assumed  as  given).  Because  the  prohibition  is  levelled  against  a  woman 
who  wishes  to  adopt  a  son  for  her  own  sake  when  her  husband,  who  is 
desirous  of  having  maksha  or  freedom  from  the  necessity  of  repeated  deaths 
and  births,  or  who  as  a  son  by  another  wife,  cannot  possibly  give  an 

authority    to    adopt But  when  the  husband  is  dead  the 

assent  of  those  only  is  necessary  on  whom  she  is  dependent.  In  this 
view  the  object  of  the  prohibition  becomes  reasonable.  Therefore,  although 
the  husband  be  deceased  without  giving  permission  to  adopt,  still  an  adop- 
tion by  the  widow  is  not  invalid."  (Gopal  Chundra  Sarkar's  translation 
of  the  Viramitradaya,  pp.  115-16). 

Beyond  verbal  difference  the  same  is  substantially  the  effect  of  the 
translation  of  the  passage  made  by  Mr.  Mandlik  in  his  commentary  on 
the  Mayukha  (at  pp.  463-64)  in  his  work  on  Hindu  law.  I  have  cited 
this  passage  first,  as  it  covers  the  whole  ground  of  the  argument  addressed 
to  us  by  Pandit  Ajudhia  Nath  on  behalf  of  the  appellant,  and  also  because 
the  Viramitradaya  is  relied  upon  by  the  learned  Pandit  as  possessing 
quite  as  high  an  authority,  if  not  greater  than  the  Dattaka  Mimansa  of 
Nanda  Pandit  (Stokes1  Hindu  Law  Books,  page  531),  in  the  Benares 
school  of  Hindu  Law.  There  can  be  no  doubt  that  the  passage  cited  is  in 
direct  conflict  with  the  rule  laid  down  by  Nanda  Pandit  in  his  Dattaka 
Mimansa,  to  which  I  shall  refer  later  on  ;  but  meanwhile  it  is  more  than 
interesting  to  ascertain  the  exact  authority  of  the  Viramitradaya,  on 
which  so  much  emphasis  has  been  laid  on  behalf  of  the  appellants.  The 
origin  of  the  book  is  well  described  by  Shama  Gharan  Sirkar  in  his 
Viyavastha  Chandrika,  Vol.  I,  p.  17  of  bis  preface,  in  a  foot-note.  The 
learned  author  says  : — 

"  The  Viramitradaya  was  composed  by  Mitra  Misra  the  direction 
of  Raja  Vira-Sinha,  whence  the  book  is  styled  Viramitradaya.  The 
age  of  this  work  appears  to  be  less  than  four  hundred  years  [341] 
as  Raghunandana,  the  author  of  the  Smriti-tattwa,  who  flourished 

(1)  2  A.  164. 
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1889         in  Nudea  about  four  hundred    years    ago,    has    been    cited  therein.     The 

DEC.  12.     object  of  Mitra  Misra's  writing  this   work  appears  to  have  been  with  a 

view  to  re-establish  or    confirm  the  doctrines  of  the  Mitakshara  or  of  the 

FULL       Benaras  school,  many  of  which  were  refuted  by  Jimuta-Vahana,  who  was 

BENCH,     supported  by  Baghunandana  and  the  other  writers  of  tha  Bangui  school'; 

Y~        but  Mitra  Misra,  reasoning  on  tha  arguments  of  Jimuta-Vahana  and  the 

rest  -with    great  accuracy,  has    generally  refuted   their  doctrines  and  con- 

firmed  tbose  of  his  master,   Vijvaneshwara.     Viramitradaya  is  tha  work 

of  a  great   logician,  and  may  ba  regarded  as  a  complets  Digest  of  the 

Dharmashastra  of  the  Benares  school,    in  which  the  author  has  generally 

expounded  the  doubtful    passages,    and    supplied    the  deficiencies  of   the 

Mitakshara,  and  expressed  what  was  left  therein  to  implication.". 

That  the  Viramitradaya  is  an  authority  in  the  Benares  school  cannot 
be  doubted.  In  The  Collector  of  Madura  v.  Moottoo  Ramalinga  Sathupathy 
(1),  their  Lordships  of  the  Privy  Council  refer  to  the  work  (vide  p.  438)  as 
"a  treatise  of  special  authority  at  Benares,"  and  in  Giridhari  Lai  Roy  v. 
The  Bengal  Government  (2),  they  more  specifically  say  that  "  their  Lordships 
have  no  doubt  that  the  Viramitradaya,  which  by  Mr.  Colebrooka  and  others 
is  stated  to  be  a  treatise  of  high  authority  at  Benares,  is  properly  receiv- 
ab\e  as  an  exposition  of  what  may  have  been  left  doubtful  by  the 
Mi  takshara,  and  declaratory  of  the  law  of  the  Benares  school," — a  dictum 
in  keeping  with  the  importance  which  their  Lordships  attached  to  the 
book  in  Muni  Ram  Kohta  v.  Rerrij  Kolitany  (3). 

The  Viramitradaya  must  therefore  be  regarded  as  a  work  of  high 
authority  in  the  Benares  school  of  Hindu  law,  but  it  is  equally  certain 
that  the  Dattaka  Mimansa  of  Nanda  Pandit  is  also  a  very  high  authority 
in  that  school,  especially  upon  questions  of  adoption,  which  it  treats  more 
comprehensively  than  any  other  work  of  that  school  of  law.  The 
authoritativeness  of  the  book,  so  far  as  the  Benares  school  is  concerned, 
was  fully  recognized  by  the  [342]  Lords  'of  the  Privy  Council  in  The 
Collector  of  Madura  v.  Moottoo  Ramalinga  Sathupathy  (1),  and  I  dwelt 
at  some  length  on  the  subject  in  Ganga  Sahai  v.  Lekhraj  Singh  (4). 

The  observations  which  I  then  made  with  reference  to  the  exact 
authoritativeness  of  the  book  have  been  relied  upon  on  behalf  of  the 
appellant  in  this  case  for  the  contention  that  the  work  is  not  one  of  high 
authority ;  but  I  think  it  is  enough  to  say  that  there  is  nothing  in  my 
judgment  in  that  case  to  shake  the  authority  of  the  work  as  a  book  of 
reference  on  the  Hindu  law  of  adoption,  and  that  if  I  declined  to  accept 
the  intertpretation  of  Nanda  Pandit  in  his  Dattaka  Mimansa,  on  the  parti- 
cular point  then  b3fore  me,  it  was  mainly  besause  I  held  that  the  passage 
of  the  Kalikapurana,  upon  which  his  view  of  the  law  was  based  as  to  the 
limit  of  aga  for  adoption,  was  in  itself  not  shown  to  be  a  genuine  text. 
I  may  have  to  refer  to  this  subject  again;  but  meanwhile,  as  a  counter- 
poise to  the  text  of  the  Viramitradaya  which  I  have  quoted,  it  will  be 
convenient  to  quote  the  Dattaka  Mimansa  of  Nanda  Pandit  (section  I, 
verses  15,  18),  Stokes'  Hindu  Law  Books,  pp.  534-35,  where  referring  to 
the  text  that  adoption  may  be  made  "  by  a  man  destitute  of  son,"  tha 
author's  commentary  is — 

"  From  the  masculine  gender  being  here  used,  it  follows  that  a 
woman  is  incompetent  (to  adopt).  Accordingly  Vasistha  ordains  :  let  not 
a  woman  either  give  or  receive  a  son  in  adoption  unless  with  the  assent 

(1)  12  M.I.A.  397.  (2)  12  M.I.A.  448, 

<3)  7  LA.  115  at  p.  153.  (4)  9  A.  at  pp.  322-324. 
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of  her  husband.     From  this  the  incompefcency  of  the   widow  is  deduced,        1889 
since  the  assent   of  her  husband   is  impossible.     Nor  should   it    be  argued     DEC.  12. 
that  the  assent  of  the  husband    is   requisite  for   a  woman   whose  husband 
is   living    because   she  is   subject  to  control,  but  not  so  the  widow,  for       FULL 
mention  being  made  of  women  in  general,  dependency  on    control   is  not     BENCH, 
the  cause  and  (were  it)  her  subjection  to  the  control  of  kinsmen  exists  as    4«T~I9R 
shown  in  fahe  following  text — '  On  default  of  these  the  kinsmen,  &G."    If  ib        _  ' 
is  contended,  then,  that    she    may    adopt  a    son  with  the    assent  of  the 
kinsmen  even,  it  is  wrong,  for  the  term  '   husband'  would    become  indefi- 
nite,  and    the    purpose  would    not    be    attained.     Now  the   purpose  of 
[313]   the  husband's  sanction  is  that;  the  filiation  as  son  of  the  husband 
may  be  complete,  even  by  means  of  an  adoption  made  by  the  wife." 

There  can  be  no  doubt  that  the  effect  of  this  passage  is  to  show  that, 
according  So  the  Dattaka  Miminsa,  a  widow,  without  the  previous  assent 
of  her  husband,  has  no  authority  to  adopt  a  son  to  him — a  rule  which, 
as  I  have  already  said,  is  directly  opposed  to  the  doctrine  of  the  Viramit- 
radaya. 

But  these  are  not  only  original  authorities  which  have  been  cited 
on  either  side,  and  much  reliance  has  been  placed  upon  words  belonging 
to  other  sub-divisions  of  the  Mitakshara  law,  and  there  can  be  no  doubt 
that  they  may  be  resorted  to  for  help  in  determining  doubtful  questions 
arising  out  of  the  doctrines  of  the  Mitakshara  itself. 

In  dealing  with  this  class  of  authorities,  perhaps  the  best  course 
will  be  to  take  those  which  were  cited  on  behalf  of  the  appellant,  and  then 
to  cite  those  relied  upon  on  behalf  of  the  respondent,  before  considering 
what  resulting  effect  they  may  have  upon  this  case. 

Pandit  Ajudhia  Nath,  on  behalf    of    the    appellant,  introduces  these 
texts  by  reading  a  passage  from  Mr.  Mandlik's  Hindu  Law,  pages  463-65, 
where  that  learned  author    has    quoted  the  original  texts  and  translated 
them.     He  says  : — 

"  What  the  wife  may  not  do,  the  widow  can  do  ;  for  from  the  very 
necessity  of  the  case,  after  the  husband's  death,  the  widow  requires  no 
such  power  from  her  husband.  A  text  of  Vasistha, — a  female  should  not 
give  or  receive  a  son  except  by  permission  of  the  husband,  which  apparently 
lends  colour  to  the  opposite  view, — has  been  so  construed  by  Gonda  writers 
that  according  to  their  interpretation  a  widow  can  under  no  circumstances 
make  an  adoption  except  with  the  express  anumati  (permission)  of  her 
husband.  This,  however,  is  not  correct.  The  text  applies  to  the  wife, 
and  not  to  the  widow  ;  and  so  it  has  been  construed  by  the  Nibandhakara& 
and  othci-  writers  who  are  followed  on  this  side  of  India.  Thus  Kamalakara 
in  the  Nirnayasindhu,  after  quoting  the  above  text  of  [344]  Vasistha 
observes  : — This  Uext  applies)  where  the  husband  is  living,  otherwise 
there  will  be  a  contradiction  (between  this  text  and)  the  text  of  Vatsa&nd 
Vyasa  (to  the  effect  that)  he  is  to  be  known  as  a  given  son  who  is  given 
by  his  mother  or  father.  Gift  here  is  illustrative  of  acceptance." 

Mr.  Mandlik  then  cites  the  passage  from  the  Viramitradaya  which 
I  have  already  quoted,  and  he  then,  referring  to  that  passage  as  to  the 
widow's  power  of  adoption  without  her  husband's  permission,  goes  on  to 
say  : — 

Anantadeva  in  the  Samskara-kausluvha  goes  still  further.  He  says  : — 
"  In  reality  this  precept  (viz.,  the  text  of  Vasistha,  which  says  tha  t  a 
woman  cannot  give  or  receive  a  son  without  the  command  of  her  husband), 
should  be  understood  by  the  intelligent  not  as  a  prohibition,  but  as 
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1889        intended  to  require  a  command  (of  some  ona)  for  adoption  in  the  case  of 

DEC  12      a  woman  who  has  had  no  permission  from  her  husband ;  inasmuch  as 

— —  '     there-can  be  no  prohibition  of  what  has  been  commanded  (as  the  adoption 

FOLL       of  a  son  is),  owing    to  the   failure  to  adopt  being   declared  sinful    by  the 

BENCH,     text,  there  is  no  higher  world  for  a  sonless  man,  &o...  and  inasmuch  again 

as  (treating   the  precept)  as  a  paryudisa  (a  negative  proposition)  would 

12  A.  828.     imply  a  lakshna  (metaphorical  interpretation.")     (Mandlik,  page  465). 

(F.B.).  The  other  text  on  which  Pandit  Ajudhja  Nath  relies  is  a  passage 

from  the   Dattakadarpana,  which  doctor  Jolly    has  translated  at    puges 

304-5  of  his  Tagore  LawLectures  for  1833.     The  extract  is  the  following  :— 

''  The  adoption  of  a  substitute  for  a  son  should  be  undertaken  by 
females  as  well  as  by  males.  If  it  be  objected  that  the  incapacity  of  women 
to  give  or  receive  a  son  in  adoption  is  shown  by  the  text  of  Vasistha — 
'  Let  a  woman  neither  give  nor  receive  a  son  '  (the  reply  is) — No.  The  in- 
capacity of  women  to  give  or  receive  a  son  might  be  twofold— owing  to 
their  incapacity  to  recite  the  mantras  customary  on  the  gift  or  acceptance 
of  an  adoptive  son,  or  owing  to  the  want  of  the  husband's  consent.  The  first 
reason  is  not  to  the  purpose  [345]  because  a  woman,  after  having  merely 
declared  her  intention  to  adopt,  might  cause  the  homa  and  all  the  other 
ceremonies  to  be  performed  by  a  spiritual  guide.  Where  the  person  to  be 
adopted  is  a  closely  related  sapinda  or  sagotra,  there  is  no  impropriety  of 
any  sort,  because  it  is  ruled  that  the  homa  and  the  other  ceremonies  may  be 

dispensed  with  in  that  case Nor  is  the  second  reason  correct,   because 

Vasistha  recognises  a  right  to  adopt  in  women  as  well  (as  in  men)  as  he  say— 
1  without  the  husband's  permission.'  For  Vaistha  does  not  speak  of 
that  incapacity  of  a  woman  which  is  caused  by  her  incapacity  to  recite 
mantras,  but  of  that  incapacity  only  which  is  connected  with  the  want  of 

the   husband's    consent In    accordance    with  the  text  '  the  father 

protects  her  during  infancy;  the  husband  protects  her  when  she  is  grown 
up ;  the  son  protects  her  in  her  old  age  ;  woman  is  never  fib  to  be 
independent;1  women  whose  husbands  are  living  have  power  to  give  or 
take  a  son  in  adoption,  not  independently,  however,  but  with  the  sanction 
of  their  husbands  only.  Widows,  on  the  other  hand,  who  are  destitute  of 
the  three,  beginning  with  the  son  (i.e.,  son,  husband,  father),  possess  an 
entirely  uncontrolled  and  independent  power  of  giving  and  taking  (in 
adoption).  Only  the  widow's  righ!;  of  adoption  must  be  held  to  ba  con- 
fined to  the  widow  of  one  divided  in  estate  (from  his  brothers  or  other 
co-parceners)." 

These  texts  are  in  accord  with  the  doctrine  of  the  Mayukha  (chapter 
IV,  section  5,  verse  17,  Stokes  Hindu  Law  Books,  p.  63),  where  it  says  :  — 

"  Therefore,  if  there  must  be  an  order  from  the  husband,  it  is  for  a 
married  woman  only,  as  above  shown ;  but  for  a  widow,  even  without  it 
(adoption)  may  be  made  with  the  permission  of  her  father,  or,  on  failure  of 
him,  of  the  relations  nyati  under  ibis  precept :  '  Lot  a  female  be  taken  care 
of  by  her  father  while  a  child  ;  by  her  husband  when  married  ;  and  by  her 
sons  in  her  old  age.  If  none  of  these  exist,  let  her  other  relations  (nyati) 
take  care  of  her.  A  woman  is  never  fit  for  independence.'  This  has  been 
declared  by  Yajnavalkya  only  with  reference  to  difference  of  [346]  age  and 
the  circumstances  of  woman  being  under  the  power  of  her  husband.  In 
case  of  his  being  dead,  or  (unable)  from  old  age  or  other  (disqualifica- 
tion), or  from  helplessness,  than  (she  is)  indeed  under  the  power  of  her 
sons  or  other  relatives." 

There  is  no  doubt  that  these  texts  support  the  contention  on  behalf 
of  the  appellant,  especially  as  they  all  bear  upon  the  point  of  distinction 
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between  the  adoptive  powers  of  a  widow   as  distinguished  from  the  wife,       1889 
that  is  to  say,  the  powers  of  a  woman  whose  husband  is  living.  DEC.  12. 

On  the  other  hand,  Pandit  Bishambhar  Nath  on  behalf  of  the  respon-       j^V 
dent  in  supporting  the  authority  of  the  Dattaka  Mimansa  of  Nanda  Pandit 
in  the  Benares  school  as  to  the  indispensabilifcy  of  the  husband's  permis- 
sion for  the  validity  of  a  posthumous  adoption    by    his  widow,  cites  two     j2  A.  328 
texts  which  have  been  translated  by  Dr.  Jolly  in  his  work  on  Hindu  law       (F.B.), 
(Tagore  Law  Lectures  for  1883,  p.  303).     The  first  of  these  texts  is  from 
the  Dattaka  Nirnaya  : — 

"  Giving  or  taking  a  son  in  adoption  is  illegal  in  a  woman  unless  her 
husband  gives  his  consent  to  it." 

The  other  text  is  from  the  Dattaka  Tilaka  : — 

"  By  '  one  sonless,1  i.e.,  by  a  male  destitute  of  the  likeness  of  a  son. 
Not  by  a  woman,  because  it  may  neither  give  nor  receive  (a  son  in  adop- 
•tioc,  as  stated  by  Vasistha :  "Man  formed  of  virile  seed  and  uterine 
blood  proceeds  from  his  mother  and  his  father  (as  an  effect  from  its 
cause).  (Therefore)  both  parents  have  power  to  give,  to  sell,  and  to 
abandon  him.  Let  him  not  give  or  (receive  in  adoption)  an  only  son. 
For  (he  must  remain)  to  continue  the  line  of  the  ancestors.  Lot  a  woman 
neither  give  nor  receive  a  son  except  with  her  husband's  permission.' 
The1  right  of  a  woman  to  adopt  with  her  husband's  permission  is  second- 
ary only; and  it  must  not  be  said:  The  .mother  also  has  full 

.power  to  give  or  receive  a  son,  on  failure  of  the  father,  because  the 
text  'both  parents  have  power'  contains  the  dvandva  (copulative)  compound 
(matapitavan,  '  bosh  parents'),  and  because  it  is  said  '  whom  his  mother  or 
father  give,'  &c.,  (Manu,  IX,  168),  and  because  each  of  the  two  component 
t347]  parts  of  a  dvanda  compound  is  significant  by  itself.  This  objec- 
tion cannot  be  maintained  in  the  face  of  the  rule  that  the  husband's  per- 
mission is  required.  Again,  if  it  be  said  that  here  also  the  equality  of 
rights  between  both  parents  is  established,  the  prohibitive  rule,  '  Let  a 
•women  neither  give  nor  receive  a  son,  '  would  be  unmeaning,  the  female 
sex  being  in  every  way  dependent  on  the  male  sex,  because  they  must  never 
be  independent.  And  thus  says  Harita, — 'In  regard  to  a  wife,  in  regard  to 
wealth,  and  especially  in  regard  to  the  sacred  law,  a  woman  does  not 
deserve  independence,  neither  in  taking  nor  in  abandoning.'  Narada  : — 
Transactions  made  by  woman  are  null  and  void,  except  during  distress, 
especially  if  they  relate  to  the  gift,  mortgaging  or  sale  of  a  house  or  field. 
Such  transactions  acquire  validity  in  that  case  only  if  the  husband  approves 
of  them,  or,  on  failure  of  the  husband,  the  son,  or  on  failure  of 
both  husband  and  son,  the  king.'  The  term'  during  distress'  is  used  (in  the 
text  of  Narada)  in  order  to  indicate  that  a  gift  or  other  transaction  made 
by  a  woman  for  the  purpose  of  obviating  distress,  is  valid.  Therefore  a 
woman  even  may  give  in  adoption  and  completely  relinquish  her  dominion 
over  a  son  in  times  of  distress.  But  she  may  not  receive  (in  adoption) 
because  the  dvandva  compound,  &c.,  is  used  with  reference  to  the  gift 
only  of  a  son.  Therefore  both  parents  have  power  to  give,  sell,  or 
abandon  from  passion  or  some  other  motive  their  son,  who  is  formed  of 
virile  seed  and  uterine  blood,  and  has  proceeded  from  them  as  an  effect 
from  its  cause.  But  they  are  not  (invested  with  equal  power)  as  regards 
the  acceptance  (of  a  son).  Although,  therefore,  a  son  owes  his  existence 
to  his  mother,  she  cannot  be  permitted  to  adopt  a  son  independently  (of 
her  husband),  because  she  is  not  allowed  to  give  a  son  in  adoption  during 
the  lifetime  of  her  husband.  Therefore,  supposing  even  a  man  were 
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1889       anxious  to  give  in  adoption  his  only  son,   the  representative   of  his  race,. 
DEO.  12.     a  woman  is  not  allowed  to  receive  him  in  adoption." 
— —  '  Tbat  these  various  texts  of  the  Hindu  Law  or  in  much  conflict  with 

FULL       each  other  as  to  the  necessity  of  the  husband's  permission  for  the  validity 
BENCH.     °f  an  adoption  by  a  woman,    whether  as    the  wife  of  a    [348]    living 
husband  or  as  a  widow,  cannot  be  doubted  ;  and  the  difficulties  created  by 
12  A.  328    fchjg  conflict  are  considerably  enhanced  by  the  circumstance  that  all  the 
(P.B.).      texts  quoted  belong  to  the  Mitakshara  school  of  Hindu  law,  though  their 
comparative  authority  is  received  with  varying  weight  in  various  sub-divi- 
sions of  the  Mitakshara  school  of  the  Hindu  law  itself. 

Their  Lordships  of  Privy  Council  had  to  deal  with  a  similar  difficulty 
in  the  case  of  The  Collector  of  Madura  v.  Moottoo  Ramalinga  Sathupathy  (1) 
where,  after   stating   that    "the   remoter  sources  of  the  Hindu  law  are. 
common  to  all  the  different  schools,"  and  describing  the  process  whereby 
these  various  schools  adopted  divergent  opinions,  went  on  to  say  :  — 

"  This  very  point  of  the  widow's  right  to  adopt  is  an  instance  of  the 
process  in  question.  All  the  schools  accept  as  authoritative  the  text  of 
Vasishta,  which  says: — 'Nor  let  a  woman  give  or  accept  a  son  unless  with 
the  assent  of  her  lord  '  But  the  Mithila  school  apparently  takes  this  to 
mean  that  the  assent  of  the  husband  must  be  given  at  the  time  of  th"a 
adoption  ;  and  therefore,  that  a  widow  cannot  receive  a  son  in  adoption 
according  to  the  Dattaka  form  at  all.  The  Bengal  school  interprets  the 
text  as  requiring  an  express  permission  given  by  the  husband  in  his  life- 
time, but  capable  of  taking  effect  after  his  death,  whilst  the  Mayukha  and 
Koustribha .treatises  which  govern  the  Mahratta  school  explain  the  text 
away  by  saying  that  it  applies  only  to  an  adoption  made  in  the  husband's 
lifetime  and  is  not  to  be  taken  to  restrict  the  widow's  power  to  do  that 
which  the  general  law  prescribes  as  beneficial  to  her  husband's  soul. 
Thus  upon  a  careful  review  of  all  these  loriters,  it  appears  that  the  difference 
relates  rather  to  what  shall  be  taken  to  constitute,  in  cases  of  necessity,, 
evidence  of  authority  from  the  husband,  than  to  the  authority  to  adopt 
being  independent  of  the  husbnad." 

Their  Lordships  then  go  on  to  say  :  — 

"The  duty  therefore  of  a  European  Judge,  who  is  under  the  obligation 
to  administer  Hindu  law,  is  not  so  much  to  inquire  whether  a  disputed 
doctrine  is  fairly  deducihle  from  the  earliest  authorities,  [349]  as  to 
ascertain  whether  it  has  been  received  by  the  particular  school  which 
governs  the  district  with  which  he  has  to  deal,  and  has  there  been  sanc- 
tioned by  usage.  For,  under  the  Hindu  system  of  law,  clear  proof  of 
usage  will  outweigh  the  written  text  of  the  law." 

It  is  in  the  light  of  these  observations  of  their  Lordships  that  I  shall 
deal  with  the  exact  question  now  before  us,  viz.,  whether  a  widow  can 
validly  adopt  without  the  previous  permission  of  her  husband  who  is  no 
longer  alive.  I  shall  consider  the  question  in  accordance  with  the  Benares 
school  of  Hindu  law,  which  admittedly  governs  this  case,  but  before  doing 
so  I  wish  to  repeat  what  I  have  already  said,  that  in  the  present  case 
there  is  no  question  as  to  widow's*  power  of  giving  in  adoption,  but  the 
question  is  limited  to  her  power  of  taking  or  receiving  in  adoption. 

This  being  so,  the  authority  of  Manu,  which  is  supreme  in  the  Benares 
school,  is  the  first  to  be  referred  to.  I  have  already  quoted  verse  168  of 
chapter  IX  of  that  holy  Sage's  institutes  of  law  as  conferring  authority 
upon  the  parents  to  give  a  son  in  adoption,  and  in  that  verse  the  name  of 

(1)  12  M.I.A.  397, 
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the  mother  of  the  given  boy  is  expressly  mentioned,  though  even  there  the       1889 
consent  of  the  husband  is  indicated,  giving  rise  to  those  divergencies  of     DEC.  13. 
opinion  to  which  reference  has  already  been  made  by  me.    So  much  as  to 
the  authority   to  give  in  that  sacred  institute,  but  as  to  the  authority  to       FULL 
receive,    the   important   verse    is   the  next,  namely,  verse  No.  169,  which     BENCH. 

runs  as  follows  : —  

"  He  is  considered  as  a  son  made  or  adopted  whom  a  man  takes  as    ^p^n32* 
his  own    son,   the  boy  being  equal  in  class,  endued  with  filial  virtues, 
acquainted  with  the  merit  of  performing  obsequies  to  his  adopter,  and  with 
the  sin  of  omitting  them." 

Now,  comparing  this  passage  with  the  preceding  verse,  it  is  remarkable 
that  whilst  as  to  the  power  of  giving  the  mother  of  the  boy  given  is 
mentioned,  in  the  later  versa  the  wife  of  the  taker,  in  adoption  is  not 
mentioned,  and  the  texb  shows  that  the  taking  in  adoption  is  entirely 
dependent  upon  the  wish  of  the  man,  i.e.,  the  adoptive  father. 

[350]  I  have  no  desire  to  apply  to  the  interpretation  of  such  ancient 
texts  as  verses  168  and  169,  chapter  IX  of  Manu's  Institutes  the  compar- 
atively modern  rule  of  interpretation  expressio  unius  exclusio  altering 
but  at  the  same  time  I  cannot  help  feeling  it  to  be  very  significant  that 
whilst  in  dealing  with  the  power  to  give  the  name  of  the  mother  of  the 
boy  to  be  given  in  adoption  is  mentioned,  the  text  of  the  following  section, 
which  deals  with  the  power  of  taking  a  boy  in  adoption,  is  totally  silent 
as  to  the  wife  of  the  man  who  adopts.  The  significance  of  such  silence 
is  all  the  more  increased  by  the  fact  that  the  Mitakshara  itself  seems 
apparently  to  draw  the  distinction  between  giving  and  receiving  so  far  as 
the  part  of  the  wife  is  concerned,  and  is  equally  silent  as  to  the  power  of 
a  woman  in  receiving  a  child  in  adoption  as  distinguished  from  the  part 
which  she  may  have  to  take  in  the  transaction  of  giving  her  son  in  adoption. 
Section  XI,  chapter  I,  verse  1  of  the  Mitakshara,  in  describing  the  twelve 
kinds  of  sons  recognised  by  the  Hindu  law,  goes  on  to  say  : — 

"  He  whom  his  father  or  his  mother  gives  for  adoption,  shall  be  con- 
sidered as  a  son  given.  A  son  bought  is  one  who  was  sold  by  his  father 
and  mother.  A  son  made  is  one  adopted  by  man  himself." 

Now,  in  this  passage  again,  which  really  contains  definitions  of  the 
various  kinds  of  sons,  the  wife  of  the  giver  is  mentioned,  but  not  the  wife 
of  the  laker  in  adoption  ;  and  the  silence  is  as  significant  as  that  in  the 
text  of  Manu  which  I  have  cited.  Superadding  to  the  significance  of  such 
silence  both  in  Manu  and  in  the  Mitakshara  as  to  the  power  or  authority 
of  the  adoptive  mother,  is  the  text;  of  Vasistha,  which  is  a  smriti,  and  as 
such  of  the  highest  authority  in  the  Benares  school,  as  also  in  the  other 
schools  of  the  Hindu  law.  I  have  already  quoted  the  text  more  than  once, 
but  I  think  its  importance  deserves  repetition  for  the  purposes  of  this  case, 
for  it  lays  down  in  clear  language  : — 

"Let  a  woman  neither  give  nor  receive  a  son  except  with  her  husband's 
permission,"  (Sacred  Books  of  the  East,  edited  by  Max  Muller,  vol.  XIV, 
p.  75) 

[351]  This  is  the  translation  by  Dr.G.  Bubler,  but  since  Pandit  Ajudhia 
Nath  for  the  appellant,  advocated  the  greater  accuracy  of  Mr.  Mandlik's 
translation  of  the  original  Sanskrit,  I  will  quote  that  also.  It  is  to  be 
found  in  a  foot-note  at  page  463  of  Mr.  Mandiik's  work  on  Hindu  law,  and 
runs  as  follows  : — 

"  A  female  should  not  give  or  receive  a  son  except  by  permission  of  the 
husband." 
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1889  I    confess    I  do    not  see    any  substantial  difference  between  the  two 

DEC,  12.     translations  ;   but  Pandit    Ajudia   Nath,  for   tbe  appellant,    insisted  upon 

Mr.  Mandlik's  translation  being  preferred  for  the  sake  of  the  contention  that 

iTULIi      the  injunction  was  only  directory,  and  as  such  capable  of  being  covered  by 
BENCH,     the   doctrine   of  factum   valet,  so  far  as  any  want  of  power  in  a  widow  to 

adopt  without  her  husband's  permission  might  give  rise  to  objection. 
12  JL  328  Now,  if  I    were    to    adopt    the    ordinary  rules  of  interpretation  as 

(F.B,).  understood  by  us  in  their  application  to  modern  law,  I  should  have  been 
inclined  to  hold  that  the  presence  of  negative  words  in  either  of  these  two 
translations  of  the  texts  of  Vasistha  amount  to  a  specific  prohibition 
rendering  that  illegal  which  is  done  in  contravention  of  such  prohibition. 

But  since  the  texts  belong  to  an  ancient  system  of  law,  it  is  necessary 
to  refer  to  the  authoritative  texts  of  that  law  itself  to  interpret  the  exact 
meaning  of  those  prohibitions,  and  in  this  connection  perhaps  the  best 
way  would  be  to  enunciate  as  steps  of  reasoning  the  following  points  for 
consideration  :— 

(1)  Whether,    during    the  lifetime  of  the  husband  and  the  wife,  their 
powers  of  adoption  stand  on  an  equal  footing. 

(2)  Whether,   after   the   death    of   the    wife,  the  widower  can  adopt 
a  son  irrespective  of  any  permission  of  his  deceased  wife. 

(3)  Whether,  after  the  death  of  the  husband,    the  widow  can  take  in 
adoption  without;  the  previous  consent  of  her  hubsand. 

Now,  the  consideration  of  these  questions  will  lead  me  to  the 
consideration  of  some  of  the  doctrines  of  the  Hindu  law  ;  but  in  [352] 
doing  90,  I  shall  confine  myself  to  the  method  of  decision  prescribed 
by  the  Lords  of  the  Privy  Council  in  the  passage  which  I  have  already 
quoted  from  their  judgment  in  The  Collector  of  Madura  v.  Moottoo 
Eamalingo  Sathupathy  (1)  at  p.  436  of  the  report. 

And  upon  the  first  of  these  points,  I  cannot  do  better  than  adopt  the 
language  of  Mr.  Mayne's  Hindu  Law,  in  section  99  of  his  work,  where  he 
says : — 

"  As  an  adoption  is  made  solely  to  the  husband  and  for  his  benefit,  he 
is  competent  to  effect  it  without  his  wife's  assent,  and  notwithstanding 
her  dissent  [Dattaka Mimansa,  i.s.  22;  Rungama  v.  Atchami  (2)].  For  the 
same  reason  she  can  adopt  to  no  one  but  her  husband.  An  adoption  made 
to  herself,  except  where  the  Kritrima  form  is  allowed,  would  be 
wholly  invalid  :  [Chaudhri  Pudum  v.  Koer  Oodey  (3iJ.  Adoptions  by 
women  of  the  dancing  girl  caste  rest  on  a  different  footing  (see  post, 
a.  108).  Nor  can  she  ever  adopt":toher  husband  during  his  lifetime,  except 
with  his  assent  (Dattaka  mimansa,  i.  s.  27)." 

Upon  the  second  of  these  points  also,  I  think  the  state  of  the  law  is 
well  put  by  Mr.  Mayne  is  section  96  of  h'is  work  on  Hindu  Law,  and  I 
adopt  his  views  when  he  says  : — 

"  It  has  been  suggested  that  an  adoption  by  a  bachelor,  or  a  widower, 
would  be  invalid,  either  on  the  ground  that  such  a  person  was  not  in  tbe 
order  of  grihastha  (householder  or  married  man)  or  that  the  right  of  adop- 
tion was  only  allowed  where  the  ligitimate  mode  of  procreation  had  failed. 
But  it  may  now  be  taken  as  settled  that  an  adopton  in  either  of  the  above 
cases  would  be  valid  (Suth.  Syn.  664,  671  ;  3  Dig.  252  ;  1  W.  McN.  66  ; 
2  W.  McN,  175  ;  Gunnappa  v.  Sankappa,  Bom.  Sel.  Rep.  202 ;  Nagavpa, 

(1)  12  M.  I.  A.  397.  (2)  4  M.  I,  A.  1,  7  Suth.  (P.  C.)  57. 

(8)  12  M.  I.A.  356,  12  Suth.  (P.O.,  1,  2  B.L.R.  P.  C,)  101. 
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v.  Subba  Sastry,  2  Mad.  H.  C.  367  ;  Ohandrasekharuduv.  Bramhanna,  4       1889 
Mad.  H.  C.  270)."  DEC,  12. 

The  reasons  for  the  conclusion    at  which  Mr.  Mayne  has  arrived  or       __ 

stated  in  the  rest  of  the   section  of  the  work  from  which  I   [353]  have      BULL 
quoted,  and  they  leave  no  doubt  in  my  mind  that  the  existence  or  non-     BENCH. 

existence  of  the  wife,  whether  in    the  case  of  a  bachelor  or  a  widower,  is 

wholly  unimportant  for  the  validity  of  Hindu  adoption  by  a  man.  And 
it  would  be  prolonging  the  discussion  of  this  matter  if  I  were  to  enter  v^.B.)- 
upon  proving  the  proposition  that  in  no  case,  except  perhaps  that  of  dan- 
cing girls  (vide  s.  180,  Mayne's  Hindu  Law)  could  an  adoption  be  validly 
made  by  an  unmarried  woman.  There  is  indeed  no  contention  that  such 
a  thing  could  be  done  ;  and  if  I  have  mentioned  it,  it  is  with  the  object  of 
bringing  forth  a  somewhat  epigrammatic  form  of  the  undoubted  proposition 
of  the  Hindu  law,  that  whilst  in  the  case  of  a  man  the  fact  of  his  having 
never  married  or  never  intending  to  marry  is  no  bar  to  his  power  of  adop- 
tion, in  the  case  of  an  unmarried  woman  the  simple  fact  of  her  being  with- 
out a  lawful  husband  debars  her  absolutely  from  exercising  any  such  right  as 
that  of  adoption.  The  power  of  adopting  as  I  would  say,  if  I  were  referring 
to  modern  law,  is  a  pure  creation  of  "the  Statute,"  like  the  power  to  appeal 
from  a  judgment ;  but  it  is  not  from  this  method  of  interpretation  that  I 
have  any  desire  to  form  my  opinion  upon  the  question  now  before  me. 
Yet,  apart  from  any  proclivities  which  I  may  have  as  an  English  lawyer 
in  favour  of  the  recognised  rules  of  interpretation,  I  cannot  help  feeling  in 
connection  with  matters  relating  to  the  Hindu  law  (any  more  than  in 
matters  relating  to  the  Muhammadan  law)  that  the  difference  between  the 
powers  of  adoption  in  the  case  of  a  man  and  that  of  a  woman  is  most 
significant  :  that  this  is  so,  is  amply  apparent  from  the  authorities  which  I 
have  alread3~  cited  ;  and  by  analogy  of  reasoning  it  becomes  all  the  more 
significant  when  it  is  borne  in  mind  that  the  adoption  of  a  female  is  not 
recognised  by  the  Hindu  law,  and  that  in  one  essential  at  least  of  the 
validity  of  adoption,  namely,  the  proper  subject  for  the  exercise  of  the 
right,  there  is  no  contention  that  the  adopted  child  must  be  a  male  and 
not  a  female. 

I  have  degressed  into  this  analogical  reasoning  in  order  to  deal  with 
the  views  expressed  by  Mr.  Mandlik  in  his  work  on  Hindu  Law,  at  pages 
466  and  467.  The  learned  author  somewhat  severally  [354]  criticises 
the  recognized  European  authorities  on  Hindu  law  by  saying  :— 

"  It  appears  to  me  that  some  confusion  has  been  created  by  very  loose 
and  indefinite  writing  regarding  the  duties  of  a  son  and  the  performance 
of  Sraddhas,  &o.,  by  the  adopted  son.  Sir  T.  Strange  says  : — "The better 
reason  therefore  perhaps  is  that  the  necessity  of  a  son  to  celebrate  the 
funeral  rite  regards  the  man,  rather  than  the  woman,  who  depends  less  for 
redemption  upon  such  reasons ;  so  that  whatever  a  woman,  duly  authori- 
zed, adopts,  it  is  on  her  husband's  account,  and  for  his  sake,  not  her  own. 
(Elements  of  Hindu  Law,  vol.  I,  p.  79,  3rd  ed.)  Mr.  Justice  Strange  goes 
further  and  says  : — '  Unmarried  malea  of  whatsoever  age,  and  females, 
whether  unmarried  or  married,  are  not  in  danger  of  put.  No  adoption  on 
their  account  is  hence  necessary,  neither  would  such  adoption  be  valid, 
(Manual  of  Hindu  Law,  2nd  ed.  p.  18)." 

The  learned  author  then  goes  on  to  state  that  the  views  expressed  by 
Sir.  T.  Strange  and  Mr.  Justice  Strange,  and  commented  on  by  Messrs. 
Ellis  and  Sutherland,  were  equally  unsupported  by  authority,  and  that 
(to  use  the  learned  author's  own  words),  "  all  this  is  a  very  unsatisfactory 
mode  of  stating  the  Dharmashastra,"  and  he  ends  a  whole  paragraph  by 
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1889        saying  :  —  "  This  confusion  of  the  mother's  position  and  her  necessity  as 
DEC.  12.     to  Sraddha  has,  it  appears  to  me,  led  to  a  complete  misunderstanding  of 

the  whole  subject  of  adoption  by  females." 

FOLL  The  learned  author,  in  thus  criticising  the  conclusions  of   eminent 

BENCH.  English  Hindu  lawyers,  states  the  names  of  certain  rituals  prescribed  by 
the  Hindu  law  as  to  obsequies  of  the  deceased,  bub  he  cites  no  authorities 
12  A.  828  for  njg  propositions  on  that  head,  so  far  as  they  tend  to  show  that  either 
(F.B.).  jjjjg  neceggi(iy  or  the  power  of  adoption  stands  upon  an  equal  footing  in  the 
case  of  a  mzn  and  a  ivoman.  Nor  is  there  any  attempt  mada  by  the  learned 
author  (and  I  say  this  with  great  respect)  to  explain  why  throughout  the 
whole  Hin^u  jurisprudence,  whether  with  reference  to  personal  liberty  or 
personal  rights,  whether  with  reference  to  inheritance  or  succession,  who- 
fehar  with  reference  to  powers  of  alienation  of  property  or  other  rights  which 
[355]  need  not  be  detailed,  the  leg*l  powers  of  the  females  are  not  on  the 
same  footing  as  those  of  the  males.  There  are  of  coursa  explanations  to 
be  found  in  the  sacred  tax&s  of  the  Hindu  law  itself,  which  have  baan 
carefully  investigated  by  eminent  European  investigators  oftha  Hindu  law 
to  &3countfor  tha  Una  of  thought  that  unler  tint  system  a  very  marked 
distinction  is  drawn  between  the  legal  rights  of  a  man  and  those  of  a 
woman  ;  and:also  that  that  distinction  cannot  ba  lost  sight  of  in  the  easa  of 
the  right  of  adoption  which  would  nqt  exist  but  for  express  authority  of  the 
Hindu  texts  themsalvea  in  that  bahalf.  Any  attempt  made  by  modern 
writers  to  remove  or  diminish  the  efficacy  or  force  of  that  distinction  must 
necessarily  require  disturbance  or,  at  any  rate,  mitigation  of  the  rigour  of 
tha  Hindu  law;  and  I  do  not  think,  as  a  Judge  sitting  in  this  Court,  it 
is  within  my  province  to  do  so. 

I  will  therefore  quota  a  passage  from  Mr.  Mandlik  himself,  not  only 
because  it  goes  the  whole  length  of  supporting  the  appellants'  argument 
as  to  the  adoptive  powers  of  a  woman  under  the  Hindu  law,  but  also 
because  it  will  ba  introductory  to  my  dealing  with  the  last  but  most  impor- 
tant question  in  this  case. 

Mr.  Mandlik,  after  criticising  the  English  authorities  on  Hindu  law 
as  I  have  stated,  goes  on  to  say : — 

"  To  sum  up  :  a  Sraddha  produces  equal  benefit  to  both  the  father 
and  the  mother.  When  there  is  a  son,  he  must  perform  is  for  both,  and 
does  so  perform  it,  as  all  the  Sraddha,  works  and  our  current  practice 
show.  If  there  be  no  son,  a  man  cm  follow  several  ways  to  get  his  own 
salvation,  or  miy  adopt  a  son  both  for  getting  his  Sraddha  performed, 
and  for  tha  parpobuation  of  his  name.  The  same  is  the  case  wibh  the 
man's  wife.  During  his  lifebima  her  identity  is  sunk  in  her  husband's. 
After  his  death  she  may  follow  the  several  ways  above  indicated  for  her 
salvation  as  well  as  his,  or  bofch  follow  those  ways  and  also  adopt  a  son 
who  will  be  her  own  as  well  as  her  husband's  son." 

Tnese,  then,  are  the  views  of  Mr.  Mandlik,  and  they  deserve  res- 
pectful considerabion.  The  original  Hindu  authorities  upon  which  those 
views  rest  have  already  been  quoted  or  referred  to  by  [356]  me  in  this 
judgment ;  and  I  may  say  that  the  authority  of  Mr.  Mandlik  himself  as  a 
Hindu  lawyer  would  have  been  of  much  greater  weight  and  effect  with  me, 
so  far  as  this  point  is  concerned,  had  I  found  it  possible  for  me  to  escape 
the  suspicion  that,  in  desiring  to  raise  the  adoptive  powers  of  a  woman 
and  her  spiritual  benefits  by  dint  of  such  adoption,  the  learned  author 
was  more  or  less  influenced  by  the  modern  enlightenment  of  Europe  as  to 
the  relative  '  position  of  manhood  and  womanhood.'  But  I  am  here  to 
administer  not  what  the  Hindu  law  might  be  or  ought  to  be,  but  what 
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the  law  is,  on  the  old  maxim  which  I  hold  to  be  binding  upon  ma  even  in       1889 
this  class  of  cases.  DEC.  12. 

What  then  are  the  behests  of  the  Hindu  law  as  to    the  relative  posi- 
tion of  man  and  woman  in  regard  to  the  exercise  of  legal  rights,  be  they  of       FULL 
a  temporal  or  spiritual  character  ?  So  far  as  her  position  in  this  world,     BENCH. 
as  distinguished  from  the  spiritual  world  in  the  future,  is  concerned,    the    <o  A~328 
sacred  texb  of  Manu  in    verse    148,  chapter   V,    is   conclusive,    and  Sir      (F  j  ^ 
William  Jones  has  thus  translated  it  : — 

"In  childhood  must  a  female  be  dependent  on  her  father;  in  youth, 
on  her  husband  ;  her  lord  being  dead,  on  her  son  ;  if  she  have  no  sons,  on 
the  near  kinsmen  of  her  husband;  if  he  left  no  kinsmen,  on  those  of  her  father; 
if  she  have  no  paternal  kinsmen,  on  the  sovereign  :  a  woman  must  never  seek 
independence." 

I  have  quoted  this  text  in  extenso,  not  only  because  it  leaves  no  doubt 
that  Hindu  jurisprudence  recognises  no. equality  between  man  and  woman 
for  temporal  benefits,  but  also  because  the  text  itself  is  in  no  small  measure 
referred  to  in  the  authoritative  passages  which  I  have  quoted,  and  relied 
upon  as  an  authority  for  the  proposition  that  even  for  such  spiritual  bene- 
fits as  may  arise  out  of  adoption,  the  position  of  woman  is  far  below  that 
of  a  man,  and  in  no  case  is  it  independent  of  the  consent  of  males. 

Perhaps  the  best  way  in  which  I  can  explain  what  I  have  just  said 
is  to  state  the  questions  which  I  have  pub  to  myself  in  considering  this 
case,  and  I  will  state  them  in  an  interrogative  form,  because  I  have  been 
unable  to  find  any  anwser  to  them  in  Mr.  t357]  Mandlik's  well-known 
work  on  Hindu  law,  or  in  any  other  authoritative  treatise  on  the  subject. 

First. — It  being  admitted  on  all  hands  that  the  solitary  foundation 
of  the  Hindu  right  of  adoption  ia  the  spiritual  benefit  of  the  adoptor,  why 
is  that  right  available  to  a  bachelor  and  not  to  a  maid,  that  is,  to  an  un- 
married man  and  cot  to  an  unmarried  woman  ? 

Secondly. — In  the  case  of  a  married  couple,  why  is  adoption  available 
to  the  husband  even  against  Jibe  wishes  of  his  living  wife,  whilst  the  living 
wife  (even  according  to  Mr.  Mandlik)  cannot  adopt  to  her  husband  or  even 
to  herself  against  his  wishes  ? 

Thirdly. — Why  is  a  widower  entitled  to  adopu  without  any  reference 
to  the  wishes  of  his  deceased  wife  ? 

The  answer  to  these  questions  is  of  course  to  be  found  in  the  general 
principles  upon  which  the  whole  system  of  Hindu  jurisprudence  proceeds 
with  reference  to  the  temporal  and  spiritual  position  and  benefits  accorded 
by  that  ancient  system  to  womanhood  :  and  I  think  I'  may  safely  affirm 
that  that  system  nowhere  contemplates  the  spiritual  salvation  of  a  woman 
irrespective  of  her  being  married  ;  that  is  to  say,  irrespective  of  the  man  to 
whom  she  is  married,  and  who  is  throughout,  the  sacred  text  denominated, 
as  her  lord  and  master,  furnishing  foundation  even  for  such  extreme  rites 
as  those  of  suttee.  "Reprehensible  is  the  father  who  gives  not  his  daughter 
in  marriage  at  the  proper  time."  "  Manu,  Chap.  IX,  verse  4.  "  If  a  damsel, 
yet  unmarried,  arrive  at  puberty  in  the  house  of  her  father,  he  is  guilty  of 
infanticide  by  detaining  her  at  a  time  when  she  might  have  been  a  mother, 
and  the  damsel  is  held  degraded  to  the  servile  class."  (Text  of  Katyayana, 
Colebrook's  Digest  of  Hindu  Laio,  3rd  edition,  vol.  II,  Page  297).  "  The 
nuptial  ceremony  is  considered  as  the  complete  institution  of  woman, 
ordained  for  them  in  the  Veda,  together  with  reverence  to  their  husband, 
dwelling  first  in  their  father's  family,  the  business  of  the  house,  and  attention 
to  sacred  fire."  (Manu,  chap.  II,  verse  67).  "  When  the  husband  has 
performed  the  nuptial  rites  with  texts  from  the  Veda,  he  gives  bliss 
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1889        continually  to  his  wife  here  below,  both  in  season  ajid  out  of  season  ;  and  he 

DEC.  12.     ^iM  §ive  her  happiness   [358]    in  the  next;  world,"  (Manu,  chap.  V,  verse 

153).     "  No  sacrifice  is  allowed  to  women  apart  from  their  husbands,  no 

FULL       religious  rite,  no  fasting,  as  far  only  as  a  wife  honours  her  lord,  so  far  she  is 

BENCH,     exalted  in  heaven."     (Manu,  chap.  V,  verse  155.) 

The  last  of  these  texts  is  of  especial  importance  for  the  purposes  of 

12  A.  328    fchis  case,  because  adoption  is  not  a  temporal  transaction  but  a  sacrament 

(F.B.)..     or  religious  rite  under  the  Hindu  law,   which  cannot  be  performed  by  a 

woman  irrespective  of  a  husband,  for  without  him  she  has  no  spiritual 

benefits  to  expect. 

The  broad  outcome  of  what  I  have  said  may  be  thus  summarized  :— 

(1)  A  maid  cannot  adopt  because  she  has  no  husband  ;  but  a  bachelor 
may  adopt  though  he  has  no  wife. 

(2)  A  husband  may  adopt  though  his  wife  does  not  consent ;  but  a  wife 
cannot  adopt  if-  her  husband  does  not  give  his  permission. 

(3)  A  widower  may  adopt  without  permission  from  his  deceased  wife. 
So  far  there  is  no    controversy  as  to   the   doctrines  of  Hindu  law  of 

adoption  in  this  part  of  the  country,  and  the  question  .then  remains  : — Why 
should  not  the  same  difference  between  the  adoptive  powers  of  a  man  and 
those  of  a  woman  be  maintained  in  the  case  of  a  widow? 

The  argument  of  Pandit  Ajudhia  Nath  aims  at  placing  the  widow  on  the 
same  footing  as  the  widower.  The  learned  pleader,  in  supporting  his  case 
on  this  point,  bifurcated  his  arguments  by  contending,  in  the  first  place, 
that  if  a  widower  can  validly  adopt  without  the  permission  of  his  deceased 
wife,  there  is  no  reason  why  the  widow  should  not  make  a  valid  adoption 
without  the  permission  of  her  deceased  husband.  In  the  second  place,  the 
learned  pleader  argued  that  even  if  the  deceased  husband's  permission  is 
necessary,  it  must  be  taken  to  be  necessarily  implied,  because  an  adoption 
by  the  widow  would  be  conducive  to  his  spiritual  benefits. 

Now,  so  far  as  the  first  part  of  this  argument  is  concerned,  I  think  I 
have  already  quoted  enough  original  texts  to*  show  the  [359]  enormous 
conflict  that  exists  upon  the  subject  of  the  widow's  power  of  adoption  r 
but  since  the  learned  Pandit  on  behalf  of  the  appellant  has  asked  us  to 
regard  the  question  as  res  Integra  and  to  employ  our  own  judicial  reason- 
ing for  deducing  our  conclusions  from  the  principles  of  the  Hindu  law  of 
adoption  in  general,  I  desire,  at  the  risk  of  prolixity,  to  emphasize 
the  extent  and  complications  of  such  conflict;  of  authority  in  the  various 
school?  of  the  Hindu  law.  In  doing  so  I  cannot  do  better  than  quote  a 
passage  from  Mr.  Mayne's  work  on  Hindu  law.  The  learned  author 
says : — 

"  Her  capacity  to  adopt  to  him  after  his  death,  whether  with  or  with- 
out his  assent,  is  a  point  which  has  given  rise  to  four  different  opinions, 
each  of  which  is  settled  to  be  law  in  the  province  where  it  prevails.  All 
the  schools  accept  as  authoritative  the  text  of  Vasistha,  which  says  : — 
'  Nor  let  a  woman  give  or  accept  a  son  unless  with  the  assent  of  her  lord.1 
But  the  Mithila  school  apparently  takes  this  to  mean  that  the  assent 
of  the  husband  must  be  given  at  the  time  of  the  adoption,  and  there- 
fore that  a  widow  cannot  receive  a  son  in  adoption,  according  to  the 
Duttaka  form,  at  all — (Duttaka  Mimansa,  1,  s.  16 ;  Vivada  Chintamani, 
74  ;  1  W.  McN.  95,  100 ;  Jai  Ram  v.  Musan  Dhami,  5  S.D.  3).  The 
Bengal  school  interprets  the  text  as  requiring  an  express  permission  given 
by  the  husband  in  his  lifetime,  but  capable  of  taking  effect  after  his  death 
(1  W.  McN.  91,  100 ;  2  W.  McN.175,  182,  183;  Janki  Dibeh  v.  Suda 
.Sheo,  1  S.  D.  197  (262)  ;  Mt.  Tara  Munee  v.  Dev  Narayun,  3  S.  D.  387 
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(516)  ;    whilst  the  Mayukha  Koustubha  and  other  treatises  which  govern       jggg 
the  Mahratta  school  explain  the  test  away  by  saying  '  that  it  applies  only     £>EC.  jj, 

to  an  adoption  made  in  the  husband's  lifetime,  and  is  not  to  be  taken  to        

restrict  the  widow's  power  to  do  that  which  the  general  law  prescribes  as       FULL 
beneficial    to   her   husbands   soul."  (Per  curiam,  Collector  of  Madura  v.     BENCH 

Moottco  Ramalinga,  12  Moo.  LA.  435;  S.C.  1  B.L.E.  (P.O.)  1;  S.G.  10        

Sutb.  (P.O.)  17;  V.N.  Manrilik,  463).  A  fourth  and  intermediate  view  was  12  A.  328 
established  by  the  Judicial  Committee  in  the  case  from  which  this  quota-  (.F.B.). 
tion  is  taken,  viz.,  that  in  Southern  India  the  want  of  the  husband's 
assent  may  be  supplied  by  that'of  the  sapindas.  The  doctrine  of  the  Benares 
[360]  school,  as  it  prevails  in  Northern  India,  appears  to  be  the  same  as 
that  of  Bengal,  as  to  the  necessity  for  the  husband's  assent ;  though  upon 
this  point  a  greater  difference  of  opinion  has  prevailed  from  the  circum- 
stance that  the  Viramitrodaya,  which  allows  the  assent  of  the  kinsmen  to 
be  sufficient,  is  au  authority  in  that  province  (Viramit,  ii.  2  S.  8);  W.McN". 
91,  100 ;  2  W.  McN.  189 ;  Shumshere  v,  Dilraj,  2  S.D.  169  (216)  ;  Himan 
v.  Koomar,  Kn.  203  :  per  curiam,  Collector  of  Madura  v.  Moottoo  Rama- 
linga, 12  Moo.  I.  A.  440;  S.C.  in  the  Court  below,  2  Mad.  H.C.  216;  2 
Stra.  H.L.  92).  The  result  is,  that  in  the  case  of  an  adoption  by  a  widow, 
in  Mithila,  no  consent  is  sufficient;  in  "Western  India  no  consent  is  requir- 
ed ;  in  Bengal  and  Benares  the  husband's  assent  is  required  ;  in  Southern 
India  the  consent  either  of  the  husbands  or  of  the  sapindas  is  sufficient." 
(Mayne's  Hindu  Law,  s.  99,  3rd  ed.,  pages  99,  100). 

Such  being  the  state  of  the  law,  I  think  it  is  open  to  us  to  adopt  the 
view  which  seems  to  us  most  conformable  to  the  spirit  of  Hindu  jurispru- 
dence, interpreting  that  spirit  with  due  regard  to  maintining  consistency 
between  the  various  precepts  which,  as  I  have  already  explained,  draw  a 
marked  distinction  between  the  sexes  as  to  temporal  rights  and  spiritual 
benefits,  and  place  the  woman  far  below  the  man.  This  cannot  be  doubt- 
ed ;  and  if  this  is  so,  it  seems  to  me  that  in  interpreting  a  doubtful  pro- 
position of  law,  the  duty  of  the  Judge  is  to  interpret  it  so  as  to  obviate 
the  disturbance  of  harmony  between  the  various  doctrines  of  the  same 
system.  In  this  light,  which  I  think  is  consistent  with  juridical  princi- 
ples, I  would,  even  if  I  were  limited  to  mere  ratiocination,  hold  that  it 
stands  to  reason  that  the  disability  or  restrictions  which  the  Hindu  law 
imposes  upon  woman  should  apply  to  her  in  all  the  three  stages  of  her 
existence,  namely,  maidenhood,  wedlock  or  coverture,  and  widoivhood.  I 
would  hold  thus  because  the  texts  of  the  Hindu  law  do  not  expressly  state 
the  reasons  why  any  distinction  between  the  two  sexes  as  to  the  acquisi- 
tion of  spiritual  benefits  by  adoption  has  been  prescribed  in  the  first  two 
stages,  and  why  the  same  analogy  should  not  be  carried  on  into  the  third 
stage,  namely,  widowhood.  It  is  [361]  not,  however,  upon  more  analo- 
gical or  abstract  reasoning  that  I  would  decide  such  a  question';  but 
I  do  thus  decide  it  because  to  my  mind  ic  furnishes  ample  reason  for 
preferring  the  doctrine  of  the  Dattaka  Mimansa  of  Nanda  Pandit  to 
the  doctrine  of  the  Viramitrodaya  of  Mitra  Misra,  these  two  being 
the  moat  important  authorities  in  conflict  with  each  other,  so  far  as 
the  Benares  school  of  Hindu  Law  is  concerned.  I  am  all  the  more 
fortified  in  this  view  because,  so  far  as  the  indispensability  of  the 
husband's  permission  to  enable  a  valid  adoption  by  a  widow  is  concer- 
ned, the  doctrine  of  the  Dattaka  Mimansa  is  consistent,  though  nob 
wholly  coincident,  with  Mithila  and  Bengal  schools  of  Hindu  law* 
and  even  with  that  of  the  Dravida  or  Madras  school,  where  the  only 
distinction  made  is  that  the  consent  of  the  sapindas  is  taken  as  a  substitute 
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1889        f°r  fcD0  consent  of  the  husband.    The  only  sub-division  of  the  Mitakshara 

DEC  12,     school  which  dispenses  with  the  necessity  of  the  husband's  permission   is 

— —  '     the  Maharastra  school,  which   shows  preference  to  the  doctrines  of  the 

FULL       Mayukha,  and  prevailing  as  it  does  in  the  Bombay  Presidency,  in  no  small 

BENCH      decree  accounts  for  the  partiality  which  Mr.  Mandlik,  himself  a  Mabratta 

Brahmin,  and  eminent  lawyer  of  Bombay,  has   naturally  shown  to  those 

12  A.  328  doctrines.  That  the  majority  of  the  schools  of  Hindu  law  recognize  the 
(F.B.).  indispensability  of  the  husband's  permission  in  some  form  or  other  has 
already  been  shown  by  me, and  it  seems  to  me  that  I  should  be  doing  nothing 
more  or  less  than  introducing  into  this  part  of  the  country  the  doctrines  of 
Mayukha,  that  is,  the  Maharstra  school,  if  I  wero  to  adopt  the  whole 
length  of  Pandit  Ajudhia  Nath's  argument  on  behalf  of  the  appellant  by 
holding  that,  for  the  validity  of  an  adoption  ia  the  Benares  school,  the  pre- 
vious permission  of  the  husband  is  not  an  essential  condition.  I  will  also 
later  on  show  that  such  course  would  also  disturb  the  uniform  continuity 
of  decision  in  cases  governed  by  the  Benares  school. 

But  before  entering  into  the  consideration  and  effect  of  modern 
authorites  on  Hindu  law  and  reported  cases,  I  wish  to  deal  with  the 
second  part  of  the  argument  of  the  learned  Paaditr  on  behalf  of  the  appel- 
lant, namely,  that  even  if  the  husband's  permission  be  [362]  indispensa- 
ble, it  must  be  taken  to  be  necessarily  implied  because  an  adoption  by  the 
widow  would  be  conducive  to  his  spiritual  welfare.  In?supporting  this  part 
of  his  argument,  the  learned  Pleader  laid  much  stress  upon  analogical 
reasoning  to  be  derived  from  the  powers  of  a  Hindu  widow  to  alienate  the 
property  of  her  husband  for  his  spiritual  benefits  under  circumstances  fal- 
ling under  the  category  of  legal  necessity  as  understood  in  the  modern 
phraseology  of  Hindu  law. 

Now,  in  the  -first  place,  this  argument,  so  far  as  it  relies  upon  the 
consideration  of  spiritual  benefits  to  the  deceased  husband  by  the  widow's 
act  of  adoption,  seems  to  me  to  amount  to  nothing  more  than  begging  the 
whole  question;  because  if  adoption  by  a  widow  without  her  husband's 
permission  is  invalid  in  law,  no  spiritual  beoefite  can  accVue  by  such 
adoption  to  the  soul  of  the  deceased  husband  any  mora  than  an  alienation 
invalidly  made  by  a  widow  can  confer  any  such  benefit.  The  argument 
therefore  does  not  carry  the  matter  further  than  where  it  stood  in  connec- 
tion with  the  first  part  of  the  argument  which  I  have  already  disposed  of. 
An  invalid  adoption  does  not  affiliate  a  boy  to  the  adoptive  father,  and 
therefore  the  adopted  child  can  confer  no  spiritual  benefits  upon  his 
adoptive  father  even  if  the  latter  had  invalidly  made  the  adoption  himsalf, 
much  less  when  such  invalid  adoption  is  made  by  his  widow  without  his 
permission. 

I  do  not,  however,  wish  to  leave  the  matter  here,  bacause  I  wish, 
out  of  respect  for  the  learned  arguments  addressed  to  us  on  bahalf  of  the 
parties  by  the  learned  Pandits  on  either  side,  to  state  what  I  consider  to 
bo  a  radical  distinction  between  the  powers  of  a  Hindu  widow  in  posses- 
sion of  her  husband's  estate  to  alienate  his  property  under  legal  necessity 
and  her  power  to  make  an  adoption  after  his  death.  It  seams  to  ma  that 
the  conditions  under  which  alienation,  whether  by  sale,  mortgage  or  other- 
wise, may  be  made,  form  rules  of  property  apoertaining  to  transfer,  whilst 
adoption  is  not  a  rule  of  property  under  the  Hindu  Law,  but  a  rule  of  per- 
sonal status.  And  I  may  affirm  at  once  that  even  that  ancient  sysbern— 
oerhaps  the  most  ancient  in  the  world — does  not  ignore^the  broad  distinction 
[363]  between  the  rules  of  property  and  the  rules  governing  personal  status. 
And  when  I  say  this  I  must  not  be  understood  to  ba  oblivious  of  the 
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complications   which    this  statement  of  the  Hindu  law,  if   understood  un-       1889 
reservedly,  might  create  if  it  is  not  borne    in  mind  that  under  that  system     DEC.  12. 
slavery  was  allowed,  and  also  patria  potestas  much  in  the  same  manner  as 
among  the  ancient  Eomans.  FULL 

The  broad  distinction,  however,    remains  that  whilst  in  the  case  of     BENCH. 
alienations  by  a  widow  the  personal  status  of  no  one  is  altered  ;  in  the  case 
of  adoption  the  personal  status  of  a  human  being,  namely,    the   adopted     *2  *•  328, 
son,  is  undoubtedly  altered.  There  can  be  no  analogy  between  adoption  and        (F.E.) 
legal  necessity  justifying  a  widow  to  alienate  her  husband's  estate,  because 
adoption   may  be    made  without  the  exi&tenea  of    any  property    to    be 
inherited  by  the  adopted  son,  whilst  ex  necessitate  rei  the  existence  of  the 
husband's  property  is  a  condition  precedent  to  the  exercise  of  the  power  of 
'  alienation  by  a  Hindu  widow. 

The  learned  Pandit  for  the  appellant,  beyond  suggesting  a  remote 
analogy,  has  not  cited  a  single  authoritative  text  to  warrant  the  view  that 
adoption  stands  upon  the  same  footing  as  legal  necessity  which  would 
justify  a  Hindu  widow  to  alienate  her  husband's  estate.  If  he  had 
pointed  out  such  a  text  I  should  have  been  anxious  to  call  upon  the 
learned  Pandit  also  to  point  out  some  text  which  would  maintain  the 
suggested  analogy  and  meet  the  difficulty  of  a  case  in  which  a  husband 
never  intended  to  adopt,  and  before  death  positively  prohibited  bis  wife 
from  adopting  anyone,  as  is  often  done  in  the  case  of  property  which  a 
dying  husband  in  leaving  to  his  wife  prescribes  should  not  be  alienated 
by  her. 

I  have  endeavoured  in  vain  to  find  any  authoritative  texts  which 
would  meet  the  difficulties  which  the  observations  which  I  have  just  made 
suggest :  and  I  cannot  therefore  help  holding  that  the  analogy  is  unsound. 
If  the  argument  of  the  learned  Pandit  for  the  appellant  were  to  be  carried 
to  its  logical  extent,  a  widow  may  give  a  son  in  adoption  without  the 
permission  of  her  deceased  husband,  and  so  may  a  widow  take  a  son  in 
adoption  without  the  permission  [364]  of  her  deceased  husband.  So  that 
if  the  argument  is  right,  two  widows,  one  by  giving  and  the  other  by  taking, 
might  bring  about  a  valid  adoption  irrespective  of  the  consent  of  their  res- 
pective husbands  or  even  of  their  s>iptndas.  In  other  words,  two  widowed 
ladies  might  by  mutual  consent  alter  the  personal  status  of  a  male  human 
being,  involving,  as  such  alteration  does,  the  result  that  not  only  in  point  of 
the  pecuniary  benefits  of  inheritance  which  the  adopted  son  might  have  had 
from  his  natural  father,  but  also  in  spiritual  respects,  he  ceases  to  be  the  son 
of  his  own  father,  and  becomes  the  son  of  a  man  who  is  no  longer  alive, 
who  never  intended  to  adopt  him,  and  who  never  gave  any  permission  to 
his  widow  to  make  any  such  adoption. 

I  hold  that  such  a  result  wholly  militates  against  the  fundamental 
principles  of  Hindu  jurisprudence,  because  such  result  would  assign  to 
womanhood  a  temporal  and  spiritual  position  enabling  the  female  sex  to 
govern  the  personal  status  of  a  male,  both  in  bis  temporal  and  spiritual 
interests.  And  I  say  this  with  some  emphasis,  because  upon  all  questions 
of  importance  I  have  long  held  that  the  Smriti  of  Manu,  which  would 
abhor  the  spirit  of  such  a  notion,  is  the  best  guide. 

But  the  learned  Pandit  goes  on  to  argue  that  in  matters  of  adoption 
by  the  widow  there  is  a  necessary  implication  of  her  husband's  permission, 
and  he  contends  that  the  power  to  take  in  adoption  must  rest  upon  the 
same  theory  and  principle  as  the  power  to  give  in  adoption.  With  this 
hypothesis  the  learned  Pandit  has  called  our  attention  to  the  following 
texts  of  the  Dattaka,  Chandrika  (Sees.  I,  paras.  31  and  32) : — 
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1339  "  But  by  a  woman  the  gift  may  be  made  with  her  husband's  sanction 

DBG.  12.  if  he  De  alive  ;  or  even  without  it  if  he  be  dead,  have  emigrated  or  entered 

a  religious  order.  Accordingly  Vasistha  says  : — '  Let  not  a  woman  either 

FULL  give  or  receive  a  son  unless  with  the  assent  of  her  husband.'  Now,  if  there 
BENCH,  be  no  prohibition  even  there  is  assent :  On  account  of  the  maxim  : — '  The 

intention  of  another,  not  prohibited,  is  sanctioned.'  Yagnavalkya  suggests 

12  A.  328  the  independency  of  the  woman  : — '  He  whom  his  father  or  mother,  gives 
(P.B.)  is  a  son  given. 

[365]  Also  in  another  place  :  "  deserted  by  his  father  and  mother,  or 
either  of  them."  (Stokes'  Hindu  Law  Books,  p.  636.) 

These  texts  no  doubt  support  the  contention  as  to  implied  authority  ; 
but  they  are  opposed  to  the  doctrine  of  the  Dattaka  Mimansa  (section  IV, 
paras.  9,  10  and  11)  :— 

"  By  a  man  having  several  sons.'  Since  the  masculine  gender  is  here 
used,  the  gift  of  a  son,  by  a  woman,  is  prohibited.  Accordingly  Vasistha 
says  : — Let  not  a  woman  either  g^ve  or  accept  a  son  ;  and  (her)  independency 
is  not  ordained.  With  the  husband's  assent,  a  woman  also  is  competent. 
Accordingly  Vasistha  adds :  '  unless  with  the  assent  of  her  husband.' 
Whom  his  mother  or  his  father  gives  (dadyat)  :  '  his  mother  or  father  give 
(dadayat').  As  for  what  is  contained  in  these  passages,  as  intimating  the 
equality  of  the  father  and  mother,  that  is  merely  with  reference  to  the 
assent  of  the  husband." 

The  Dattaka  Mimansa  repudiates  the  whole  doctrine  of  implied  autho- 
rity as  much  in  the  case  of  giving  as  in  the  case  of  taking  in  adoption  by 
a  widow  ;  but  the  learned  pleader  for  the  appellant  quotes  the  following 
paragraph  of  the  same  work  to  show  that  Nanda  Pandit,  the  author  of  the 
Dattaka  Mimansa,  is  inconsistent  with  himself  when  he  lays  down  (sec- 
tion TV,  para.  12)  :-— 

"  It  must  not  be  argued  that  thus  the  gift  of  her  son  by  a  widow, 
though  during  a  season  of  calamity,  could  not  take  place  on  account  of  the 
impossibility  of  the  assent  of  her  husband,  analogous  (to  her  incapacity)  to 
adopt.  For  by  referring  to  the  instance  recorded  of  Galava,  such  gift  may 
be  inferred  as  legal,  and  the  singular  number,  indicating  independence  of 
another,  is  used."  (Stokes  Hindu  Law  Bocks,  p.  573.) 

Now,  whilst  I  admit  that  so  far  as  the  doctrine  of  the  husband's  im- 
plied authority  is  concerned  there  is  conflict  between  bheDattaka  Chandrika 
and  the  Dattaka  Mimansa,  I  confess  I  can  see  no  inconsistency  between 
the  various  parts  of  the  rules  laid  down  by  Nanda  Pandit.  He  uniformly 
upholds  the  indispensability  of  the  huband's  permission  to  validate  an 
adoption  by  a  widow,  and  he  applies  it  [366]  equally  to  the  act  of  the 
widow  in  giving  and  her  act  in  taking  in  adoption.  The  only  exception 
which  he  mentions  is  the  case  of  calamity  or  distress,  when  the  husband 
has  deserted  his  child  or  is  dead,  and  where  his  permission  to  give  his  son 
in  adoption  is  unprocurable. 

Now,  I  have  no  hesitation  in  preferring  the  doctrine  of  the  Dattaka 
Mimansa  upon  this  point  also,  because  it  seems  to  me  to  be  more  con- 
sonant with  the  general  spirit  and  fundamental  principles  of  Hindu  juris- 
prudence than  the  doctrine  of  the  Dattaka  Chandrika  as  to  the  husband's 
implied  authority.  Such  implication  of  permission  by  the  husband  is 
based  solely  upon  the  theory  that  adoption  by  the  widow  would  benefit  the 
soul  of  the  deceased  husband.  This  point  has  already  been  disposed  of  by 
me  as  unsound  under  the  Benares  school  of  Hindu  law  ;  but  even  assum- 
ing, for  the  sake  of  argument,  that  such  permission  may  be  implied  in  the 
caea  of  a  widow  taking  in  adoption,  I  fail  to  see  how  the  doctrine  of  the 
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Dattaka  Chandrika   can   be  sound  when  it  applies  the  doctrine  equally  to       1889 
the  case  of  a   widow    giving  her  son   in  adoption.     I  am  unaware  of  any     DEC.  13. 
authority  in  the  Hindu  law  which    would  justify  the  view  that  the  act  of 
giving  away  a  son  in  adoption  is  conducive  to  the    spiritual  welfare  of  his       FULL 
father,  be    he  dead    or  alive.     It  is  thus  clear    that  if  this  hypothesis  of     BENCH, 
spiritual  welfare  to  the  deceased  husband    applies  to  the  case  of  a  widow    12  ^  a2a 
taking    in  adoption,    it  certainly    cannot    apply    to  the  case  of  a  widow       («  »  \ 
giving  in  adoption,  for  she  might  thus  be  possibly  depriving  her    husband 
and  herself  of  such  spiritual    benefits  as  the  Hindu  law  contemolates  by 
the  existence  of  a  son  after  the  death  of   the  parents — that  is,  the  doc- 
trine which  is  the  solitary  foundation  of  the  right  of    adoption  under  that 
system. 

It  is  thus  that  it  is  not  the  Dattaka  Mimansa  which  is  inconsistent 
with  itself  but  the  Dattaka  Ghandrika  in  so  far  as  it  may  ba  understood 
to  place  implied  authority  of  the  husband  on  the  same  footing  in  the 
case  of  giving  as  in  the  case  of  taking.  The  Dattaka  Mimansa,  of  course, 
in  para  12,  section  IV,  permits  the  giving  of  a  son  by  a  widow  during  a 
season  of  calamity  or  distress  without  [367]  her  husband's  permission, 
but  this  exception  is  expressly  limited  to  seasons  of  calamity  or  distress, 
and  is  consistent  is  with  what  is  enunciated  in  the  texts  cited  by  the  author 
in  paras.  19  and  20  of  the  same  part  of  the  work,  showing  that  according 
to  Ratyayana  and  Manu,  seasons  of  distress  and  calamity  stand  upon  a 
special  footing  of  their  own  with  reference  to  the  power  of  giving  away 
a  son  in  adoption.  This,  indeed,  is  in  full  accord  with,  the  humane 
element  which  parvadea  the  whole  of  Hindu  jurisprudence,  even  where  it 
lays  down  strict  and  rigid  principles,  and  in  the  case  of  a  son  being  given 
away  during  a  calamity  or  distress,  such  as  famine,  that  humanity  is 
shown  in  the  interests  of  the  son  and  relieves  the  natural  parents  of  what 
would  otherwise  be  a  sin  in  them.  This  is  clearly  brought  out  in  the 
Dattaka' Mimansa(seation  IV,  paras.  19  and  20): — 

Hence  the  meaning  is  this  :  a  gift  of  a  son  is  to  be  made  in  a  time 
of  calamity  only  ;  not  otherwise.  Thus  Katyayana  says  : — '  Bui;  during 
a  season  of  distress  the  gift  or  sale  even  may  be  made  ;  otherwise  he 
must  not  attempt  the  same.  This  is  the  injunction  of  the  holy  institutes.' 
From  the  context  'of  sons  and  wives,'  is  understood.  Manu  also: — 
'  Whom  his  mother  or  father  gives  during  distress,  confirming  the  gift 
with  water.'  During  distress  : — In  a  famine,  and  so  forth  :  should  the 
gift  be  made,  no  distress  existing,  the  giver  commits  a  sin  on  account  of 
the  prohibition,  '  otherwise  he  roust  not  attempt  the  same."  '  (Stokes' 
Hindu  Law  Books,  page,  575). 

Thase  texts  then  clearly  show  the  reason  of  the  distinction  which 
Nanda  Pandit  in  his  Dattaka  Mimansa  makes  between  the 'power  of  a 
widow  to  give  in  adoption  (in  a  time  of  distress)  without  her  husband's 
permission  and  her  power  to  take  in  adoption  without  such  permission, 
iifferentiating  circumstance  is  of  course  the  distress  and  calamity, 
and  who  would  maintain  that;  a  widow  is  driven  to  take  in  adoption 
because  of  such  distress  or  calamity  ?  The  whole  argument  therefore 
which  has  been  addressed  on  behalf  of  the  apoellant,  so  far  as  it  proceeds 
upon  the  assumption  of  inconsistency  of  Nanda  Pandit's  rule  in  the 
Ddttaka  Mimansa,  is  fallacious, 

[368]  But  the  learned  Pandit  on  behalf  of  the  appellant  pursued  the 
argument  further  by  calling  our  attention  to  the  text  of  the  Mitakshara 
itselMchap.  I,  sec.  XI,  para  9)  and  Colebrook's  Note  thereon  : — 

"  Whom  his  father  or  mother  gives.'  Medhatithi   reads  and  interprets 
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1889        '  whom  his  father  or  mother  give : '  (inserting  the  conjunctive  particle  cha 

DEC  12,     instead  of  the  disjunctive  va).     Balambhatta  condemns  that  reading  ;  and 

— '—  '     infers  from  the  disjunctive  particle  and  dual  number  in  the  text  that  three 

FULL       cases  are  intended,  viz.,  1st. — The  mother  may  give  her   son  for  adoption 

BENCH,     with  her  husband's  consent  if  he  be  absent  or  incapable  ;  and  without  it, 

if  he  be  dead  or  the  distress  be  urgent.     2nd. — The  father  may  give  away 

12  A.  828    his  son  without  his  wife's  consent,  if  she  be  dead  or   insane,  or  otherwise 
(P.B.)       incapable ;     but,    with    her  consent,    if    she   reside  in  her  own  father's 
house,  3rd. — The    father    and  mother    may  conjointly  give    away  their 
son  if  they  be  living  together"  (Stokes'  Hindu  Law  Books,  page  415). 

Upon  the  authority  of  the  views  of  Balambhatta  thus  expressed,  the 
learned  Pandit  for  the  appellant  has  argued  that  the  conclusions  which  are 
to  be  drawn  from  the  Dattaka  Mimansa,  as  I  have  stated  them,  are  to  be 
overridden.  This  argument  has  had  my  consideration,  but  I  cannot  adopt 
it  because,  in  my  opinion,  the  authority  of  Balambhatta  cannot  override 
the  ratiocinative  conclusions  based  upon  the  general  spirit  and  principles 
of  the  Hindu  law  of  adoption  as  represented  by  the  doctrines  of  the  Dattaka 
Mimansa  of  Nanda  Pandit.  I  should  not  have  said  so  unless  I  felt  that 
the  authority  of  Balambhatta  is  not  so  high  as  to  override  such  conclusions. 
At  page  17  of  their  work  on  Hindu  law  (3rd  edn.),  Mr.  Justice  West  and 
Dr.  Buhler  state  that  Balambhatta  is  the  nom  de  plume  of  a  lady  of  the 
name  of  Lakshmidevi,  who  "gives  a  full  and  continuous  verbal  interpreta- 
tion of  the  Mitakshara  accompanied  by  lengthy  discussions.  She  generally 
advocates  latitudinarian  views,  and  gives  the  widest  interpretation  possible 
to  every  term  of  Yajnavalkya Her  opinions  are  held  in  compara- 
tively small  esteem,  and  are  hardly  ever  brought  forward  by  the  Sastris, 
if  unsupported  by  other  authorities." 

[369]  To  these  views  I  cannot  help  adding  the  surmise  that  upon  the 
particular  question  as  to  the  woman's  power  to  give  or  take  in  adoption 
Balambhatta' s  latitudinarian  interpretation  of  the  Mitakshara '  would 
naturally  tend  to  favour  her  sex,  and  I  would  therefore  regard  her  views 
of  the  law  on  such  questions  with  great  caution.  When  I  say  this  I 
must  not  be  understood  to  contradict  what  Mr.  Shyama  Charan  Sarkar 
says  at  page  xvii  of  his  preface  to  vol.  I  of  his  Vyvastha  Chandrika,  to 
the  effect  that  the  work  of  Balambhatta,  known  as  the  Balambhatta- tika, 
is  an  authority  in  the  Benares  school,  and  may  be  referred  to.  All  that 
I  hold  in  this  case  is  that  I  do  not  regard  her  authority  upon  the  point 
now  under  consideration  as  higher  than  that  of  Nanda  Pandit's  ratioci- 
native enunciation  of  the  law  in  the  Dattaka  Mimansa,  to  the  effect  that 
"the  connection  of  lineage  to  the  father  is  the  filiation  as  bis  son 
and  such  filiation  proceeds  from  the  sanction  only  of  the  father,  not  from 
the  act  of  adoption  ;  for  the  agent  of  that  in  this  instance  is  the  wife." 
(Dattaka  Mimansa,  sec.  I,  para.  19).  The  exact  effect  of  the  preferable 
doctrine  of  the  Benarws  school  is  perhaps  bast  expressed  by  Mr.  Suther- 
land in  the  last  pragraph  of  Bead  first  of  his  Synopsis  of  the  Hindu  law 
of  adoption  (Stokes'  Hindu  Law  Books,  page  664)  :  — 

"  The  same  reason  which  imposes  the  necessity  of  adoption  on  a  man 
not  equally  applying  to  a  woman,  the  latter — (at  least  such  seems  the 
more  accurate  and  prevailing  doctrine) — is  incapable  in  her  own  right  of 
adoption,  though  it  is  admitted  that  by  his  sanction  she  may  affiliate  on 
the  part  of  her  husband  a  son  who  would  necessarily  be  filially  related  to 
himself.  Nanda  Pandit  denies  generally  the  authority  of  the  widow  to 
adopt,  assigning  a  reason  by  no  means  satisfactory,  that  the  assent  of  her 
husband  is  impossible:  but  it  is  reasonable  to  admit,  consistent  with 
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practice    and  the  ,  opinion    of  other  authors,  the  validity  of  an  adoption       1889 
made  by  a  widow  under  the  sanction  of  her  husband,  written  or  formally     DEC.  13, 
expressed  during  his  lifetime,  and  perhaps  in  some  places  under    that    of 
kinsmen."  FULL 

Having  so  far  dealt  with  the  original  texts  and  the  reasoning    which     BENCH, 
by    analogy    or    ratiocination    might    be    deduced    from  them,  I  [370] 
proceed  to  deal  with  tha  reported  rulings  of  the  Courts,  as  they  are,  in    my    *2  *•  32^- 
opinion,    valuable,    not   only  as  indicating  a  long  course  of  decision,  but       (F.B.) 
also  as  indications  ot  the  actual  law  and  practice  as   understood    by    the 
population    governed    by   the    Benares  school.     As  introductory  to  those 
rulings  and  indicating  their  effect,    I    quote   the    words  of    Sir   Francis 
Macnaghfeen,    one  of  the  Judges  of  the  Supreme  Court  of  Fort  William  in 
Bengal,  in  his  Considerations  on  the  Hindu  Law,  published  so  long  ago  as 
1824,tat  page  155  :— 

"  If  a  man,  not  having  male  issue,  shall  omit  in  his  lifetime  to  adopt 
a  son,  the  widow  or  widows  may,  in  pursuance  of  his  instructions,  adopt 
one  after  his  death.  Adoption  by  a  widow  or  widows,  without  instruc- 
tions from  the  husband  for  that  purpose,  is  mere  nullity.  This  I  lay 
down  with  confidence  as  the  law.  Vasistha  says  : — '  let  not  a  woman 
either  give  or  receive  a  son  in  adoption  unless  with  the  assent  of  her 
husband."  After  the  death  of  her  husband  the  widow  is  not  competent 
to  give  one  of  bis  sons  in  adoption." 

Equally  emphatic  is  the  language  adopted  by  Sir  W.  H.  Macnagh- 
ten  in  his  Principles  and  Precedent  of  the  Hindu  Law,  vol.  1,  p.  100 
(edn.(  1829)  :— 

"  It  is  an  universal  rule  in  Bengal  and  Benares  that  a  woman  can 
neither  adopt  a  son  nor  give  away  her  son  in  adoption  without  the  sanction 
of  her  husband  previously  obtained." 

Perhaps  the  oldest  reported  ruling  on  the  subject  is  Case  No.  VIII  on 
adoption,  printed  at  page  182  of  Sir  W.  H.  Macnaghten's  work,  vol.  II, 
which  was  a  case  from  Bundelkhand,  and  was  decided  on. the  14th  April, 
1816,  and  ib  was  there  laid  down  that  "a  widow  is  incompetent  to  adopt 
a  son  ;  and  if  she  has  sons  she  cannot  give  one  of  them  to  anyone."  The 
case  was  governed  by  the  Benares  school ;  but  the  question  relating  to  the 
effect  of  express  permission  of  the  husband  does  not,  however,  seem  to 
have  been  considered  in  that  case.  The  question,  however,  arose  and  was 
decided  by  the  Calcutta  Sadar  Diwani  Adalat  in  Raja  Shymshere  Mai  v. 
Rani  Dilraj  Komvur  (1)  which  was  a  case  from  the  [371]  District  of 
Gorakhpur,  which  in  1816  was  within  the  jurisdiction  of  the  Calcutta 
Sadar  Diwani  Adalat.  It  was  there  clearly  laid  down  that,  according  to 
the  Hindu  law  as  current  in  Benares,  an  adoption  made  by  a  widow  with- 
out authority  from  her  husband  is  illegal.  In  that  case  the  answer  given 
by  the  Pandit  is  thus  stated  in  the  Eeport  (p.  171)  : — 

'  It  is  written  in  the  Viramitradaya  and  Sanskar  Konstribha  that  it 
is  lawful  for  a  widow  to  adopt  a  son  without  authority  from  her  husband, 
provided  she  obtain  the  consent  of  her  husband's  heirs  ;  but  as  this  doc- 
trine is  overruled  in  the  Dattaka  Mimansa,  a  treatise  of  greater  authority, 
the  adoption  of  Partab  Mai,  by  Eani  Bakht  Koer  without  authority  from 
her  husband  Raja  Bbim  Mai,  is  illegal  and  invalid  under  the  Shastras 
current  in  Gorakbpur,  and  such  adoption  being  illegal,  the  appellant, 
as  heir  of  his  father  Partab  Mai,  cannot  maintain  any  claim  to  the  estate 
in  dispute." 

(I)  Oalo.  8.D.A.  vol  ii  (1812-1819),  p.  169. 
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1889  The  report;  then   goes  on  to  state  the  authority   and  reasons  upon 

DEC,  12.     which  the  Pandits  based  their  answer: — 

"  In  support  of  answer  first,  Dattaka  Mimansa  Vasistha  having  said 

FULL        '  let  not  a  woman  give  or  accept  a  son  unless  with  the  assent  of  her  lord' 

BENCH,     it  is  evident  that  a  widow  cannot,  unless  with  the  assent  of  her  husband, 

adopt  a  son.     It  has  been   argued  that   this  text  is  applicable  solely  to 

12  1  328.    woman  whose  husbands    are  alive,    and   not  to  widows,  the   wife  alone 

IP  B.)        being  under  control   of  the  husband  ;  to  this  it  is  answered  the   word 

'  woman'  is  to  be  taken  in  a  general  sense,  and  applied  equally  to  a  widow 

as  to   a  wife,    both   being   under  control,    the   widow   under  that  of  the 

husband's  kindred  ;  to  this  it  is  urged  in  reply  that  a  widow  consequently 

may   adopt  a   son  with  the  assent  of  her  husband's  relations;  but  such  a 

doctrine  would  be  manifestly  absurd;   for  if  she   could,    with    the  consent 

of  her  husband's  kindred,  adopt  a  son,  the  word  'husband'  must  necessarily 

bear  the  sense  of  kindred,  which  it  does  not ;  and  a  son  so  adopted  could 

not  confer  any  benefit  on  the  deceased  husband,  being  adopted  without 

his  consent,  wbere  as  a  son  adopted  by  a  widow  with  the  consent  of  her 

husband,  is  in  truth  the  son  of  her  lord. 

[372]  These  views  were  adopted  by  the  Sadar  Diwani  Adalat,  and  I 
have  quoted  them  mextenso,  as  they  were  the  subject  of  consideration  and 
approved  by  the  Lords  of  the  Privy  Council  in  Raja  Haimunchul  Singh  v. 
Koomer  Gunsheam  Singh  (1).  That  was  a  case  from  the  district  of  Etawah 
which  is  coterminous  with  the  district  of  Mainpuri,  to  which  this  case 
belongs,  and  was  therefore  subject  to  the  Benares  school  of  the  Hindu  law. 
The  Pandits  of  the  Zilla  Court  bad  in  that  case  declared  that  the  author- 
ity of  the  husband  was  not  essential  for  a  valid  adoption  by  the  widow  ; 
but  the  Pandits  of  the  Calcutta  Sadar  Court  overruled  this  opinion,  and 
held  tbat  such  permission  was  essential,  and  this  opinion  was  adopted  by 
the  Sadar  Court  and  affirmed  by  the  Lords  of  the  Privy  Council  on  appeal. 
In  dealing  with  the  authorities  there  cited,  their  Lordships  go  on  to 
say : — 

"  Upon  a  full  consideration  of  these  authorities,  their  Lordships  are 
of  opinion  that  they  cannot  come  to  the  conclusion  that  the  decision  of 
the  Court  below  is  wrong.  According  to  the  native  text- writers  it  seems 
to  be  clear  tbat  the  ancient  law  of  Hindustan  required  the  authority  of 
the  husband  ;  but  it  is  also  clear  that  the  strictness  of  that  law  has  been 
in  many  districts  relaxed  or  modified  by  local  usage  ;  and  tbe  opinion  of 
the  Sastries,  as  published  in  Mr.  Borradaile's  Bombay  Reports,  is  very 
strong  to  show  that  in  the  Mahratta  States  to  the  west  of  tbe  Peninsula, 
the  law  does  not  require  any  such  authority  to  render  the  act  valid.  But 
tbat  such  relaxation  has  extended  to  this  particular  district  is  not,  in  their 
.  Lordships'  judgment,  established  ;  on  the  contrary,  the  weight  of  authority 
is  in  favour  of  the  opposite  conclusion.  The  opinion  of  the  Pandits  of  the 
Sadar  Court,  both  in  this  case  and  the  case  of  Shumshere  Mai  (appendix, 
p.  83),  and  that  of  the  Pandit  of  the  Provincial  Court  of  Appeal  of  Benares 
in  the  latter,  appearing  to  be  entitled  to  more  credit  than  those  of  the 
Pandits  of  the  Zilla  and  Provincial  Courts  of  Etawah  and  Bareilly 
and  of  the  City  Court  of  Benares.  Without  pretending  to  decide  what 
is  tbe  law  in  other  districts  of  India,  their  Lordships  feel  bound  to 
[373]  say  that  in  this  particular  district,  upon  the  authorities  brought 
forward  in  this  particular  case,  they  must  pronounce  that  the  law  requires 
the  direction  of  the  husband  in  order  to  the  validity  of  an  adoption  ;  at  all 


(1)  2  Knapp,  203  =  Sutherland  P.  C.  Judgments,  vol.  i,  p.  4. 
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events  they  cannot  say  that  it  does  not ;  which  they  must  do  in  order  to       1889 
reverse  the  judgment  in  this  case.  "  DEC.  12t 

Now,  I  regard  this  exposition  of  the  law  as  a  distinct  authority  that 

even  so   far  back  as   1834,  when  these  observations  were  made,  it  had       FULL 
never  been  decided  that  the  authority  of  the  husband  was  not  essential  to    BENCH. 

the  validity  of  an  adoption  by  the  widow  under  the  Benares  school.     The        

effect  of  the    Privy  Council    ruling  was  so    understood    by  the  learned    *2  *•  *a* 
Judges  of  the  Madras  High  Court  in  Collector  of  Madura  v.  Huttu  Vijaya       (F-B-) 
Bagunada  Muttu  (1).     Eeferring    fco  the    case  the  learned  Judges    sav 
(p.  216):  — 

"  One  other  case  was  quoted  for  the  appellants  as  a  positive  decision 
that  in  provinces  governed  by  the  Benares  school  of  law  the  express 
assent  of  the  husband  was  required,  and  by  the  respondents  because  it  ad- 
mitted the  position  that  this  ancient  rule  bad  in  many  places  been  modified. 
The  case  is  reported  in  L  Knapp,  203.  The  question  arose  in  the  zilla  of 
Etawah,  in  the  Norfch-Western  Provinces,  subject  to  the  Benares  school 
of  law,  as  we  know,  both  from  its  geographical  situation  and  from  the 
Mitakshara  being  quoted  as  an  authority,  both  by  the  Pandits  who 
affirmed  and  by  those  who  denied  the  validity  of  an  adoption  without 
the  express  assent  of  the  husband  (page  207  of  the  Eeport).  The  Bengal 
Pandits  relied  upon  the  Mitakshara  and  the  Dattaka  Chandrika,  and  the 
note  of  Mr.  Colebrooke  so  often  referred  to  and  the  passage  of  Sir 
T.  Strange  were  quoted  in  favour  of  the  validity  of  the  adoption.  This  there- 
fore is  an  express  decision  that  there  are  places  governed  by  the  Benares 
school  of  law  in  which  no  assent  but  that  of  the  husband  will  be  sufficient 

to  validate  a    widow's  adoption the  materials  contained    in  a  case 

which,  coincidentally  with  this,  was  before  the  Sadar  Court  of  Bengal(Ba/a 
Shumshere  Mul  v.  Rani  Dilraj  Konwur,  II  Sadar  Dew.  170,  171),  were 
also  before  the  Privy  Council.  The  Pandits  of  the  Sadar  Courts  of  Bengal 
quoted  the  Vtramitradaya  [374]  and  Sanskar  Konstribha  works,  of 
paramount  authority  in  the  special  school  of  Benares»  and  declared 
their  authority  overruled  by  the  Dattaka  Mimansa  of  Nanda  Pandit.  So 
far,  therefore,  as  the  decision  goes  it  is  an  authority  for  the  paramount 
weight  of  tbe  Dattaka  Mimansa  over  the  treatise  specially  applicable  to 
Benares,  and  in  a  case  arising  in  a  zilla  proximate  to  Benares  itself. 
Moreover,  the  case  overruled  the  opinion  of  Mr.  Colebrooke,  if  that  opinion 
can  be  supposed  to  mean  that  the  assent  of  the  husband  is  not  indis- 
pensable in  countries  following  generally  the  doctrine  of  the  Mitakshara. 
It  is  also  of  course  an  authority  for  the  position  that  the  Dattaka  Mim- 
ansa, requires  the  direction  of  the  husband  to  enable  affiliation  of  the  boy 
given  to  and  accepted  by  tbe  widow." 

I  have  quoted  these  observations  with  especial  reference  to  the 
circumstance  that  in  this  case,  which  is  usually  known  as  the  Ramnad 
Adoption  Case,  tbe  learned  Judges  of  the  Madras  High  Court  did  not 
go  the  whole  length  of  Pandit  Ajudhia  Nath's  argument  on  behalf  of 
the  appellant  by  holding  that  a  widow  can  adopt  a  son  without  tbe 
permission  of  her  husband,  though  the  learned  Pandit  insisted  upon  its 
authority  as  governing  this  case.  The  passages  which  I  have  quoted 
clearly  show  that  the  learned  Judges,  whilst  laying  down  the  rule  as  to 
the  dispensability  of  the  husband's  permission,  had  present  to  their  mind 
the  earlier  rulings  relating  to  the  Benares  school  which  I  have 
already  cited,  and  that  they  did  not  intend  to  lay  down  the  rule  as 

(1)  2  M.  H.  0.  R.206. 
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1889  applicable  to   this  part  of  the  country  which  I    may  call  as  the  Benares 

DEC.  12.  school  proper.     Moreover,  in   that   case    the  majority   of   the  husband's 

sapindas  had  given   their  consent   to  the  adoption,  and   this   was  taken  as 

FULL  sufficient  substitute  for  his  permission  according  to  the  Madras  law.     This 

BENCH,     circumstance  must  be  distinctly  borne  iu  mind  in  considering  the  authority 

and    application  of   the  ruling ;  all  the    more    so  as  the  ruling  has    been 

12  1.  82      affirmed  by  the  Lords  of  the  Privy    Council  on  appeal  in  that  very  case. 

(F.B.)  The  case  (The  Collector  of  Madura  v.  Moottoo  Ramalinga  Sathupathy) , 
is  reported  at  page  397  of  12  M.  I.  A.,  and  at  page  440  their  Lordships 
of  the  Privy  Council  take  care  to  point  out  that;  they  are  not;  to  ba  under- 
tood  as  overruling  the  rule  laid  down  bv  them  with  [375]  reference 
to  this  part  of  the  country.  Their  Lordshin,  observe  (at  p.  440)  :— 

Against  these  authorities  the  aDLelUuts  have  invoked  that  of  the 
case  of  a  Raja  Haimunchul  Singh  v.  Kootncr  Gunsheam  Singh  (1).  But  what 
was  in  fact  decided  by  the  very  guarded  judgment  delivered  by  the  late 
Lord  Wersleydale  in  that  case  ?  It  was  that,  according  to  the  native  text- 
writers,  including  probably  lasistha,  certainly  including  the  Dattaka 
Mimansa  of  Nanda  Pandita,  the  authority  of  the  husband  was  requisite 
to  a  valid  adoption  ;  that  the  strictness  of  the  law  had  been  in  many 
districts  and,  particularly  in  the  Mahratta  Spates,  relaxed  or  modified  by 
local  usage ;  but  that  it  had  not  been  established  to  their  Lordships' 
satisfaction  that  that  relaxation  had  extended  to  the  particular  district 
of  Etawah  in  Upper  India.  Disclaiming,  therefore,  the  intention  to  decide 
what  was  the  law  in  other  parts  of  India,  their  Lordships  held  that  they 
could  not  say  that  the  law  in  that  district  did  not  require  the-  direction  of 
the  husband  in  order  to  the  validity  of  an  adoption,  which  it  was  necessary 
for  them  to  do  in  order  to  reverse  the  Judgment  of  the  Court  below.  It 
is  clear  that  bhat  decision  was  not  intended  to  govern,  and  cannot  be 
taken  to  govern  a  case  arising  in  the  south  of  India.  Upon  the  whole, 
,  then  their  Lordships  are  of  opinion  that  there  is  enough  of  positive  author- 

ity to  warrant  the  proposition  that,  according  to  the  law  prevalent  in  the 
Dravida  country,  and  particularly  in  that  part  of  it  wherein  the  Ramnad 
zamindari  is  situate,  a  Hindu  widow,  not  having  her  husband's  permis- 
sion, may,  if  duly  authorized  by  his  kindred,  adopt  a  son  to  him." 

This  quotation  is  of  supreme  importance  in  considering  this  case,  not 
only  because  Pandit  Ajudhia  Nath  for  the  appellant  has  relied  upon  the 
Ramnad  case,  but  also  because  this  passage  clearly  show*  that  the  Lords 
of  the  Privy  Council  were  even  more  anxious  than  the  learned  Judges  of 
the  Madras  High  Court,  whose  judgment  they  affirmed  to  point  out;  that 
the  rule  which  they  were  laying  down  as  to  the  dispensability  of  the 
husband's  permission  [376]  to  enable  a  widow  to  adopt  was  not  to  be 
held  to  apply  to  the  whole  of  India,  but  was  to  be  limited  to  the  Dravida 
country,  namely,  the  Madras  Presidency,  and  perhaps  also  the  Maharashtra 
couotrv,  namely  the  Bombay  Presidency. 

Now,  this  distinction  renders  the  Ramnad  Adoption  case  inefficatious  * 
for  supporting  the  learned  Pandit's  argument  on  behalf  of  the  appellant. 
In  the  case  of  Ganga  Sahai  v.  Lakhraj  Singh  (2)  I  fully  explained  the 
various  divisions  and  sub-divisions  of  the  Hindu  law,  which  must  not  be 
lost  sight  of,  more  especially  in  interpreting  the  Hindu  law  of  adoption. 
I  there  pointed  out  that,  although  the  M itakshara  school  includes  Bombay 
and  Madras  along  with  this  parb  of  the  country,  it  is  sub-divided  into  four 
important  sub  divisions,  namely,  Benares,  Mithila,  Maharashtra  and 


(1)  2  Knapp.  203.  (2)  9  A.  291. 
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Dravida  ;   and  that  although  these  sub-divisions  unite   in  respecting  the       1889 
authority  of  the  Mitakshara,  they  do  not  unfrequenbly  differ  in  interpreting     DEC.  13. 
that  authoritative   text  on    points  of  detail — each  sub-division  having    its 
own  authoritative  commentaries  on  the  text.  FULL 

The  same  distinction  renders  inapplicable  to  this  case  the  more  recent     BENCH, 
ruling  of  the  Lords  of  the  Privy  Council  in  Sri  Vira  Virada  Pratapa  Sri 
Ragunada   Anunga  Bhima  Deo   Kesari  Maharaz  v.     Sri  Brozo  Kishoro    12  A.  828 
Patta  Deo  (l)    even  if  the  point  now  under   consideration  were  the  exact       (fl-B.) 
point  in  the  case.     There  are,  however,    certain  dicta  in  the  judgment  of 
their  Lordships  which,  far  from  supporting  the  appellant,    tend  to  weaken 
the  argument  so  ably  addressed  to  us  in    support  of  the  appeal.     At  page 
191  of  the  report  their  Lordships  observe  : — 

"  Positive  authority,  then,  does  not  do  more  than  establish,  that, 
according  to  the  law  of  Madras,  which,  in  this  respect,  is  something 
intermediate  betweeen  the  stricter  law  of  Bengal  and  the  wider  law  of 
Bombay,  a  widow,  not  having  her  husband's  permission,  may  adopt  a  son 
to  hi  to,  if  duly  authorised  by  his  kindred." 

These  remarks  clearly  indicate  that  their  Lordships  were  dealing  only 
with  the  Dravida  sub-division  of  the  Mitakshara  school  prevalent;  in  Madras 
and  the  latter  portions  of  their  judgment  clearly  show  [377]  that  even 
under  the  Dravida  school,  permission  of  the  husband  is  necessary,  though 
in  that  particular  part  of  the  country  it  may  be  substituted  by  the 
consent  of  the  Sapindas.  Their  Lordships,  after  ruling  that  the  assent  given 
by  one  separated  and  distant  sapinda  (himself  the  father  of  the  child  taken 
in  adoption)  was  not  in  law  sufficient  to  authorize  the  adoption,  go  on 
to  say  : — 

"  In  the  present'case  there  is  an  additional  reason  against  the  suffi- 
ciency of  such  an  assent.  It  is  admitted  on  all  hands  that  an  authorization 
of  some  kinsmen  of  the  husband  is  required.  To  authorize  an  act  implies 
the  exercise  of  some  discretion,  whether  the  act  ought  or  ought  not  to 
be  done.  In  the  present  case  there  is  no  trace  of  such  an  exercise 
of  discretion.  All  we  know  is  that  M^hadevi,  representing  herself  as 
having  the  written  permission  of  her  husband  to  adopt,  asked  the  Raja 
of  Piddakimidy  to  give  her  a  son  in  adoption,  and  succeeded  in  getting  one. 
There  is  nothing  to  show  that  the  Rafa  ever  supposed  that  he  was 
giving  the  authority  to  adopt  which  a  widow,  not  having  her  husband's 
permission,  would  require.  Their  Lordships  have  deemed  it  right  to  make 
these  remarks,  though  not  essential  to  the  determination  of  the  present 
appeal,  because  this  doctrine  of  the  power  of  a  widow,  not  having  her  hus- 
band's express  permission  to  adopt  a  son  to  him.  which,  before  the  deci- 
sions in  the  Ramnad  Case,  had  not  assumed  very  definite  proportions,  has 
obviously  an  important  bearing  upon  the  law  of  property  in  the  Presi- 
dency of  Madras." 

And  then  their  Lordships  proceed  to  make  observations  which,  I  think, 
may  well  be  borne  in  mind  in  deciding  this  case,  though  it  is  governed 
by  the  Benares  school  of  law.  Their  Lordships  says  : — 

It  may  be  the  dufcy  of  a  Court  of  justice  administering  the  Hindu  law 
to  consider  the  religious  duty  of  adopting  a  son  as  the  essential  foundation 
of  the  law  of  adoption,  and  the  effect  of  an  adoption  upon  the  devolution 
of  property  as  a  mere  legal  consequence.  But  it  is  impossible  not  to  see 
that  there  are  grave  social  objections  to  making  the  succession  of  propety, 
and  it  may  be  in  the  case  of  collateral  succession,  as  in  the  present 
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1889       instance,  the  right  [378]  of  parties  in  actual  possession,  dependent  on 
DEC   12      'ne  caPr'ce  °f  a  woman,  subject  to  all  the  pernicious  influences  which 
_,'_-  '     interested  advisers  are  too  apt  in  India  to  exert  over  women  possessed  of  or 
FULL       capable  of  exercising  dominion  over  property.     It  seems,  therefore,  to  be 
the  dutv  of  the  Courts  to  keep  the  power  strictly  within  the  limits  which 

"  .  ..  .      ,, 

the  law  has  assigned  to  it. 
12. A.  328  Now,  it  must  not  be   forgotten  that  these  observations  were  made 

(P.B.)  even  with  reference  to  a  case  governed  by  the  Dravida  school  where,  as 
I  have  already  explained,  the  consent  of  the  sapindas  can  take  the  place 
of  permission  given  by  the  husband  to  enable  a  widow  to  make  a  posthu- 
mous adoption.  I  maintain  that  the  principles  of  these  observations 
apply  a  fortiori  to  a  case  such  as  this,  which  is  governed  by  the  stricter 
rules  of  the  Benares  school  of  law  as  to  the  necessity  of  the  husband's 
permission. 

This  view  is  in  accord  with  the  manner  in  which  Westroop,  C.  J.,  in 
the  Full  Bench  case  of  Ramji  v.  Ghaman  (1)  regarded  the  matter  in  a 
case  governed  by  the  Maharashtra  sub-division  of  the  Mitakshara  school, 
which  sub-division  upon  this  particular  point  of  the  widow's  power  of 
adoption  may  be  said  to  occupy  the  other  extreme  opposite  to  the  Benares 
school.  The  learned  Chief  Justice  in  that  case,  in  delivering  the  judgment 
of  the  Full  Bench,  assumes  all  along  that  the  permission  of  the 
husband  to  validate  an  adoption  by  the  widow  is  necessary  as  the  general 
doctrine  of  the  Hindu  law,  and  in  laying  down  a  different  rule  for  the 
Bombay  Presidency,  he  speaks  of  it  as  "  the  Mahratta  deviation  from 
ordinary  Hindu  law,"  when  he  holds  "  that  the  widow  of  a  Hindu,  dying 
without  leaving  male  issue,  may.  if  her  husband  were  separated  from  his 
family  in  estate  (or,  other  words,  when  she  is*  his  heir),  to  adopt 
without  any  express  authority  from  him  (if  he  have  not  prohibited  her 
from'  so  doing  or  otherwise  implied  his  intention  that  she  should  not 
adopt)  and  without  the  consent  of  his  relatives." 

He  then  goes  on  to  point  out  "  that  there  is  not  any  sufficient  text 
or  precedent  for  conceding  any  wider  range  to  that  deviation,  "  [379] 
and  expresses  his  concurrence  in  the  remarks  of  Melvill,  J.,  in  Rup- 
chand  Hindumal  v.  Bakhmabai  (2),  where  it  was  held  that  even  under 
the  Maharashtra  school  the  power  of  a  widow  to  adopt  without  the  per- 
mission of  her  husband  or  of  his  kinsmen  was  limited  to  separated  Hindu 
family  estates,  and  the  learned  Chief  Justice  ruled  that  a  Hindu  widow, 
who  has  nob  the  family  estate  vested  in  her  and  whose  husband  was  not 
separated  at  the  time  of  his  death,  is  not  competent  to  adopt  a  son  to  her 
husband  without  bis  authority  or  the  consent  of  his  undivided  co-parceners. 
The  same  is  the  effect  of  the  ratio  decidendi  adopted  by  West,  J.,  in  the 
later  case  of  Giriowa  v.  Bhimaji  Raghunath  (3),  which  also  was  governed 
by  the  Maharashtra  school. 

I  have  dwelt  upon  both  these  cases  because  they  were  seriously 
insisted  upon  as  authorities  in  support  of  the  appeal  •  but  it  is  enough  to 
say  that  they  expressly  proceed  upon  the  doctrine  of  the  Maharashtra 
school,  and  that  if  they  are  of  any  value  in  this  case  as  references,  that 
value,  lies  in  showing  as  they  do  the  untenability,  in  the  Benares  school, 
of  the  argument  for  the  appellant  as  to  the  authority  of  the  husband  being 
presumed  or  implied  as  given  to  the  widow  for  making  an  adoption  because 
of  the  spiritual  benefits  which  such  adoption  might  bring  to  the  soul  of 
her  deceased  husband.  And  indeed  it  is  only  in  this  sense  that  the 

(1)  6  B.  498.  (3)  8  B.  H.  C.  B.  154.       .  (3)  9  B.  58. 
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Madras   oases,  which  I  have  cited  and  considered   at   some  length,    are       1889 
helpful  in  this  case.  DBG.  12, 

The  effect  of  these  cases,  expressed  briefly,  is  to  show  that  in  the 
Dravida  country  (that  is,  Madras),  whether  the  family  is  joint  or  divided, 
the  widow  cannot  make  a  valid  adoption  without  the  permission  of  her 
husband,  unless  she  obtains  the  consent  of  the  majority  of  her  husband's  12  A  328 
nearest  sapindas  ;  and  that  in  the  Maharashtra  country  (that  is,  Bombay),  ,„  j  . 
where  a  more  lax  rule  prevails,  she  may,  when  in  possession  of  a  divided 
estate  as  heir  of  her  separated  husband,  make  an  adoption  to  him  without 
any  kind  of  express  permission,  either  from  him  or  his  sapindas  ;  but  that 
in  the  case  of  a  joint  undivided  Hindu  family  estate  she  cannot  make 
[380]  any  valid  adoption  without  tbe  consent  of  her  deceased  Husband's 
co-parceners  in  tbe  joint  Hindu  family. 

Now,  I  have  no  desire  to  enter  into  any  elaborate  discussion  to  show 
how  tbe  Benares  school  upon  this  point,  as  represented  by  the  doctrines 
of  the  Dattaka  Mimansa  of  Nanda  Pandit,  is  more  logical  and  consistent- 
with  tbe  general  spirit  of  tbe  Hindu  law  than  either  the  Dravida  or  tbe 
Maharashtra  sub-division  of  that  system  of  jurisprudence.  But  the  exi- 
gencies of  the  question  to  be  determined  in  this  case  do  require  me  to 
point  out  that  if  tbe  implication  of  tbe  husband's  authority  for  an  adop- 
tion by  his  widow  is  to  be  assumed  upon  tbe  ground  of  such  adoption 
being  beneficial  to  bis  soul,  I  fail  to  see  any  reason,  eibber  in  common 
sense  or  in  the  spirit  of  tbe  Hindu  law,  which  would  enable  a  dead  man's 
sapindas  or  nearest  kins-men  to  deprive  him  from  such  spiritual  benefits, 
by  preventing  or  prohibiting  his  widow  to  make  an  adoption.  Further, 
so  far  as  the  Bombay  cases  are  concerned,  I  fail  to  see  bow  the  fact  of 
a  man  being  joint  or  separte  in  estate  can  affect  the  powers  of  his  widow 
to  make  an  adoption  for  the  spiritual  benefits  of  her  husband.  Tbe  de- 
volution of  inheritance  upon  an  adopted  son  is  a  mere  incident  flowing 
from  the  fact  of  the  adoption,  and  I  am  unaware  of  any  authority  in  the 
Hindu  law  which  lays  down  that  the  possession  of  property,  whether 
moveable  or  immoveable,  is  a  condition  precedent  qualifying  the  powers 
of  tbe  adoptive  parents.  Nor  am  I  aware  of  any  authority  which  would 
justify  tbe  view  that  the  spiritual  salvation  of  a  childless  Hindu  is  less 
important  in  the  case  of  a  member  of  a  joint  Hindu  family  than  in  the 
case  of  a  separated  member.  And  if  this  is  so,  and  if  it  is  also  true  that 
the  solitary  foundation  of  tbe  Hindu  law  of  adoption  is  tbe  spiritual 
benefits  to  the  soul  of  a  childless  Hindu,  it  seems  unintelligible  and  al- 
most irrational  why  such  benefits  which,  according  to  the  Dravida 
and  Maharashtra  schools,  might  be  created  by  the  widow's  adoption, 
should  be  made  dependent  upon  the  will  the  deceased  husband's  sapin- 
das, the  very  persons  most  interested,  in  a  mundane  sense,  in  preventing 
those  spiritual  benefits,  because  they  would  be  depriving  themselves 
of  inheriting  the  property  of  their  deceased  kinsman  the  husband  of 
the  widow. 

[381]  Now,  it  is  not  because  I  have  any  desire  to  decide  Hindu  law 
cases  of  this  character  upon  modern  methods  of  reasoning  that  I  have 
made  these  observations,  which,  I  confess,  assail  the  doctrines  of  both  the 
Dravida  and  Maharashtra  shools  of  the  Hindu  law  of  adoption,  and  tend 
to  show  tbat  those  doctrines  are  inconsistent  with  the  general  spirit  of  that 
system,  both  as  to  spiritual  salvation  and  the  right  of  inhericance  which  is 
founded  upon  that  contemplation.  I  have  made  those  observations  be- 
cause both  the  Dravida  and  Maharashtra  sbools  are  sub-divisions  of  the 
Mitakshara  school  in  common  with  the  Benares  school  which  governs 
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1889        fchis  case,  and  also  because  the   learned  Pandit  for  the  appellant  insisted 
DEC.  12.     upon  maintaining  that  the  Madras  and  Bombay  cases  must    be   taken   to 

govern  the  decision  in  this  case  also.     I  have  made  these  observations  also 

FULL       io  order  to  show  that  the  doctrines  of   the    Dattaka  Mimansa  of    Nanda 
BENCH.     Pandit  upon  this  point  reoresent  the  correct  view  of    the  Benares  school, 

and  must   be  preferentially  adopted  in  this  case  to  maintain  the  harmony 

12  A.  328    of  decision  as  represented  by  the  reported  cases  governed    by  the  Benares 
(P.B )        school. 

What  then  has  been  the  course  of  decision  in  this  part  of  the  country, 
falling  as  it  does  within  the  area  of  what  I  call  the  Banares  school  proper'? 
I  have  already  shown  that  so  long  ago  as  1816  the  Sadar  Diwani  Adalat 
of  Calcutta  in  dealing  with  a  case  from  these  Provinces,  Hmja.  Shumshere 
Mull  v.  Rani  Dilraj  Komuur  (1),  held  the  express  permission  of  the 
husband  to  be  an  essential  condition  for  the  validity  of  an  adoption  by 
the  widow,  and  that  the  rule  was  aooroved  so  long  ago  as  1834  by  the 
Lords  of  the  Privy  Council  in  Raja  Haimunchul  Singh  v.  Koomer 
Gunskeam  Singh  (2).  I  will  now  show  that  there  are  other  cases  which 
lay  down  the  same  rule.  We  all  know  that  Behar  is  subject  to  the 
Benares  school,  and  the  Sadar  Diwani  Adalat  of  Calcutta  in  Jairam 
Dhani  v.  Musan  Dhani  (3)  held,  consistently  with  their  ruling  of  1816, 
that  by  the  Hindu  law  applicable  to  Behar,  the  permission  of  the  husband 
is  necessary  to  legalize  adoption  by  his  widow,  and  the  same  principle 
was  the  foundation  of  the  deoision  of  the  same  C:mrG  in  Gournath  Ohaudhree 
[382]  v.  Arnopoorna  Ohauihrain  (4)  which  was  also  a  Behar  case  and 
governed  by  the  Benares  school. 

So  far  as  this  Court  is  concerned,  the  only  authoritative  dictum  to  be 
found  upon  the  point  is  in  the  judgment  of  Roberts,  J.,  in  Thakoor  Oomrao 
Singh  v.  Thakoranee  Hahtab  Koonwer  (5)  at  p.  103&  and  103£  of  the 
report,  where  he  says  : — 

"  It  is  desirable  to  consider  as  regards  the  faota  to  ba  established  in 
the  two  next  issues  of  the  husband's  authority  to  adopt  and  the  fact  of 
what  is  the  law  on  the  subject  and  what  is  the  view  which  has  prevailed 
and  would  seem  still  to  prevail  on  the  subject.  The  law  must  be  governed 
by  the  rules  laid  down  in  the  Dattaka,  Mimansa,  which  is  of  paramount 
authority  in  the  tracts  governed  by  Benares  law.  In  the  present  case 
the  plaintiff  must  prove  that  the  widow  had  the  authority  of  her  husband 
to  adopt,  that  she  made  the  adoption  when  the  boy  adopted  was  under 
six  years  of  age  and  with  the  prescribed  ceremonies.  If  the  plaintiff  does 
not  succeed  in  establishing  these  points,  the  filial  relation  fails  :  he  may 
be  entitled  to  some  compensation,  but  be  has  no  right  to  inherit  she 
property." 

This  view,  so  far  as  it  insists  uoon  the  necessity  of  the  husband's 
permission,  which  was  expressed  in  1869,  has  never  yet  been  doubted  by 
any  Judge  of  this  Court,  and  in  mv  opinion  furnishes  evidence  of  how  the 
law  has  been  uniformly  understood  in  thia  paru  of  the  country,  and  I  feel 
that,  I  am  in  no  small  measure  suoported  in  this  observation  by  the 
circumstance  that  in  all  the  cases  relating  to  tha  Banares  school  which  I 
have  already  cited,  the  party  interested  to  maintain  the  adoption  pleaded 
that,  as  a  matter  of  fact,  the  deceased  husband  had  given  permission  to 
the  widow,  as  indeed  is  the  case  in  this  very  case  also,  although  the  lower 

(1)  Cal.  8.  D.  A.,  vol.  ii,  p.  169.  (2)  2  Kuapp.  203. 

(3)  Cal.  8-  D.  A..  1830,  p.  3.  (4)  Cal.  S.D.A.,  vol.  viii,  part  I,  p.  332. 

(5)  N.W.P.H.G.R.  1868,  p.  103  a. 
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Courts  have  held   that   no  such  permission  is  proved.     Another  notable       1889 
instance  of  the  same  circumstance  is  the  case  of   Chowdhry  Pudum  Singh     DEC.  12. 
v.  Koer  Oodey  Singh  (1)  which  was  a    case   which  went  up  to  the  Privy 
[383]  Council  from  this  part  of  the  country,    and  their  Lordships,  refer-       FULL 
ring  to  the  pleadings  of  the  parties  in  that  case,  go  on  to  say  : —  BENCH. 

"The  question  as  to  the  adoption  of  the  appellant  is  one  entirely  of 
fact.  There  is  no  doubt,  and  indeed  it  was  fully  admitted,  that  adoption  12  *•  ^2 
might  be  made  by  a  widow  under  an  authority  conferred  upon  her  for  that 
purpose  by  her  husband.  Of  course,  such  authority  must  be  strictly  pursued, 
and  as  the  adoption  is  for  the  husband's  benefit,  so  the  child  must  be 
adopted  to  him,  and  not  to  the  widow  alone.  Nor  would  an  adoption  by 
the  widow  alone,  for  any  purpose  required  by  the  Hindu  law,  give  to  the 
adopted  child,  even  after  her  death,  any  right  to  the  property  inherited 
by  her  from  her  husband.  In  order,  therefore,  to  establish  the  validity 
of  the  adoption  in  this  case,  it  was  necessary  for  the  appellant  to  prove — 
first,  the  authority  given  by  Hem  Singh  to  his  wife  to  make  the  adoption  ; 
and  second,  the  actual  adoption  by  Khoosal  Koer  of  the  appellant  as  the 
son  of  Hem  Singh." 

Now,  I  have  cited  this  passage  not  because  it  specially  decides  the 
exact  point  now  before  us,  but  because  it  fully  bears  out  the  argument  of 
the  learned  Pandit  Bishambhar  Nath,  to  the  effect  that  ever  since  1816  it 
has  always  beeen  taken  for  granted  and  assumed  as  an  unquestionable 
doctrine  that  express  permission  to  the  widow  by  her  deceased  husband 
is  an  essential  condition  precedent  to  the  validity  of  an  adoption  by  her  in 
cases  governed  by  the  Benares  school.  And  whilst  this  is  so,  the  learned 
Pandit  Ajudhia  Nath  for  the  appellant,  beyond  relying  upon  his  interpre- 
tation of  the  original  texts  and  relying  upon  the  Dravida  and  Maharashtra 
cases  arising  in  Madras  and  Bombay,  has  been  unable,  notwithstanding 
much  research,  to  point  out  a  single  case  reported  or  unreported  in  which 
the  parties  did  not  raise  the  plea  as  to  the  necessity  of  the  husband's  per- 
mission, or  in  which  this  Court,  or  any  other,  dealing  with  the  question 
in  cases  governed  by  the  Benares  school  has  ever  dispensed  with  such 
permission  as  an  essential  element  for  the  validity  of  an  adoption  by  the 
widow.  Eeferring  to  my  own  personal  experience  both  at  the  Bar  and  on 
the  Bench,  I  think  I  may  safely  affirm  that  till  so  late  as  1886,  when  my 
brother  [384]  Straight  and  I  had  to  decide  the  case  of  Gang&Sahaiv.  Lek- 
hraj  Singh  12)  it  was  never  seriously  contended  that,  under  the  Benares 
school  of  law  and  the  acjtuai  living  practice  in  this  parfe  of  the  country,  the 
husband's  permission  was  not  essential  to  the  validity  of  an  adoption  by 
the  widow. 

Speaking  for  myself,  I  cannob  refrain  from  saying  that  in  deciding 
this  case  I  have  received  valuable  help  from  the  learned  and  able  argu- 
ments addressed  to  us  in  the  Full  Bench  by  the  learned  Pandits  who 
appeared  for  the  parties  ;  and  indeed  it  has  been  in  view  of  this  circum- 
stance that  I  have  considered  it  my  duty  to  cover  the  whole  ground  of 
those  arguments  by  delivering  the  judgment  at  such  length  upon  a  vexed 
question,  such  as  this  case  has  raised.  And  I  trust  that  in  dealing  with 
that  question  I  have  not  transgressed  the  advice  given  by  the  Lords  of 
the  Privy  Council  in  The  Collector  of  Madura  v.  Moottoo  liamalinga 
Sathupathy  (3)  nor  their  Lordships'  observations  in  Sri  Baghunadha  v. 
Sri  Brozo  Kishore  (4)  as  to  the  manner  in  which  Courts  of  justice  in  this 


(1)  12  M.I.A.  350.  (2)  9  A.  258.  (3)  12  M.I.A.  436. 

(4)  3  I.A.  193. 

989 


12  All.  385  INDIAN  DECISIONS,   NEW  SERIES  [Yol. 

1889        country  must   deal    with   vexed   questions  of  the  Hindu    law    when  the 

DEC.  1'2.     original  Hindu  text  and  interpretations  are  divergent,  and    the  case-law  is 

also  in  conflict.    I  have  already  quoted  the  two  passages  to  which  I  have 

FULL     just  referred,  and  I  think,  under   the  circumstances  of    this  case    and  the 

BENCH,     practice  prevailing  in  this  part  of  the  country,  it  is    especially   important 

to  bear  in  mind  the  advice  given  by  their  lordships  in  the  latter  of  those 

12  1.  328    passages,  where  they  say  that  "  it  is  impossible  not  to  see  that  there  are 

(F.B.)       grave  social  objections  to  making  the  succession  of  property  dependent  on 

the  caprice  of  a  woman,    subject    to  all  the  pernicious  influences  which 

interested  advisers  are  too  apt  in  India  to  exert  over  women  possessed  of 

or  capable  of  exercising  dominion  over  property." 

These  observations  are  particularly  applicable  to  this  case,  because 
as  I  have  set  forth  at  the  outset  of  this  judgment,  the  admitted  circum- 
stance that  Musammat  Lareti,  defendant,  in  making  the  adoption  of  Tulsi, 
defendant,  and  executing  a  deed  in  his  favour  on  the  16th  of  January, 
1886,  on  that  same  day  obtained  from  [385]  Jhamman  the  grandfather 
and  guardian  of  the  adopted  son,  an  ikrarnama,  agreeing  to  pay  Rg.  100 
annually  from  this  estate  to  one  Ram  Sahai,  who  is  the  son  of  the 
widow's  brother,  and  in  no  sense  entitled  to  iaherit  any  interest  io  her 
husband's  estate.  The  circumatance  to  my  mind  is  a  strong  illustration  of 
the  circumstances  contemplated  by  the  Lords  of  the  Privy  Council  in  the 
passage  which  I  Lave  just  cited  as  to  the  caprice  of  a  woman,  and  the 
pernicious  influences  to  which  she,  especially  in  widowhood,  is  subject 
in  India. 

But  it  is  not  upon  the  ground  of  any  finding  as  to  the  capriciousness 
of  the  transaction  of  the  16th  of  January,  1886,  or  of  collusion  or  fraud 
between  the  widow  Musammat  Lareti  and  Jhamman,  the  grandfather  of 
the  adopted  son  Tulsi,  nor  upon  any  suspicion  of  any  undue  influence 
exerted  in  behalf  of  Ram  Sahai,  the  son  of  the  widow's  brother,  that  I 
decide  this  case.  I  decide  it  upon  the  doatriaes  of  the  Hindu  law  of 
adoption  as  they  must  be  understood  in  the  Benares  school ;  as  they 
have  been  uniformly  understood  ever  since  1816  in  the  reported  cases ;  as 
they  have  been  uniformly  acquiesced  in  and  adopted  in  practice  by  the 
Hindu  population  inhabiting  the  territories  governed  by  the  Benares 
school :  and  I  think  that  we  should  be  doing  nothing  more  or  leas  than 
introducing  not  only  a  spcial  but  a  religious  innovation  and  disturbing 
the  accepted  rules  of  succession  to  property  by  adopted  sous  if  we  were 
to  abrogate  the  uniform  course  of  decision  in  this  part  of  the  country, 
dating  so  far  back  as  1816.  If  there  is  any  validity  in  the  judicial  doctrine 
of  stare  decisis,  which  I  think  has  validity  and  is  applicable  even  to  such 
cases,  I  hold  that  we  should  be  shaking  settled  titles  and  undoing  the 
uniform  judicial  exposition  of  more  than  half  a  century  of  the  British  Rule 
in  India,  if  we  were  in  1890  to  adopt  the  argument  of  the  learned  Pandit 
Ajudhia  Nath,  for  the  appellant  that  ever  since  1816  the  Courts  of  British 
India  have  misunderstood  the  doctrines  of  the  Benares  school  of  Hindu 
law  as  to  adoption,  and  havp  wrongly  insisted  upon  the  necessity  of 
express  permission  by  the  husband  as  an  essential  condition  precedent  to 
the  validity  of  an  adoption  by  his  widow. 

[386]  1  am  wholly  unable  to  accept  any  such  result,  and  hold  that, 
according  to  the  Benares  school  of  Hindu  law,  no  adoption  can  be  legally 
made  by  a  widow  without  the  express  permission  of  her  husband  ;  that 
where  she  makes  an  adoption  without  such  permission,  the  doctrine  of 
factum  valet  as  understood  in  the  Hindu  law  or  in  other  systems  of  juris- 
prudence cannot  cover  the  case,  because  it  affects  the  very  essence  of  the 
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competency    to  take  a  child  in  adoption  ;  that  therefore  such  adoptions,       1889 
though  actually  made,  are  wholly  illegal  and  invalid,  null  and  void,  under     DEC.  12. 
the  Benares  school  of  Hindu  law  prevalent  in  the  territories  within  the 
jurisdiction  of  this  Court.  FULL 

Since,  in  pursuance  of  my  brother  Straight's  order  of  6bh  June,  1888,     BENCH, 
the  whole  of  this  case  has  been  referred  to  the  Full  Bench,  the  result  of 
my  judgment  in  the  case  is  to  dismiss  this  appeal  with  costs,  and  I  would    ia  A'  *** 
do  so  accordingly.  (*•».) 

EDGE,  G.  J. — I  have  carefully  considered  the  very  exhaustive  and  in- 
structive judgment  which  my  brother  Mahmood  has  just  delivered,  and 
with  it  I  thoroughly  agree.  I  feel  that  I  can  add  nothing  to  it,  but  I  wish 
to  say  that,  having  regard  to  the  fact  that  the  texts  of  the  early  commen- 
tators are  more  or  less  in  conflict,  to  the  fact  that  no  single  case  which 
arose  in  the  North-Western  Provinces,  in  Oudh,  or  in  those  districts  in 
Lower  Bengal  in  which  the  Benares  school  is  followed,  has  been  cited  to 
us  in  support  of  the  contention  that  a  Hindu  widow  subject  to  the  Benares 
school  can,  without  an  express  authority  given  to  her  by  her  deceased 
husband,  make  a  valid  adootion  to  him,  and  to  the  decision  in  the  case 
from  Gorakpur  of  Raja  Shumshere  Mull  v.  Rani  Dilraj  Komuur(l),  to 
that  in  the  case  from  Etawah  of  Raja  Haimunchul  Singh  v.  Koomer  Gun- 
sheam  Singh  (2)  in  1834,  to  that  in  the  case  from  Agra  of  Thakoor  Oomrao 
Singh  v.  Thakorannee  Mahtab  Koonwer  (3)  in  1868,  and  to  that  in  the  case 
from  Aligarh  of  Chowdhry  Pudum  Singh  v.  Koer  Oodey  Singh  (4),  I  would 
expect  that  any  one  who  would  now  contend  that  a  Hindu  widow 
subject  to  the  Benares  school  could  make  a»  valid  adoption  to  her  deceased 
[387]  husband  without  express  authority  given  by  him,  would  support 
that  contention  by  clear  proof  of  general  usage  in  the  particular  district 
that  an  adoption  under  such  circumstances  was,  in  the  particular  district 
recognized  as  valid  by  those  subject  to  the  Benares  school.  No  such  evi- 
dence has  been  given  here  and  no  auch  usage  has  been  proved.  I  may 
further  say  that  I  entirely  agree  with  my  brother  Mahmood  that  the  • 
principle  of  factum  valet  is  inapplicable  to  a  case  like  this. 

In  the  view  which  I  take  of  the  case,  it  is  not  necessary  to  consider 
whether  or  not  an  only  son  or  a  sole  surviving  son  can,  according  to  the 
Hindu  law,  as  interpreted  by  the  Benares  school,  be  given  or  taken 
in  adoption. 

I  agree  that  this  appeal  should  be  dismissed  with  costs. 

STRAIGHT,  J. — I  have  very  carefully  read  and  considered  the  judg- 
ment of  my  brother  Mahmood,  and  I  concur  in  it,  and  in  his  order 
dismissing  the  appeal  with  costs. 

BRODHURST,  J. — I  entirely  agree. 

TYRRELL.,  J.— I  agree. 

Appeal  dismissed. 


(I)  Gal.  S.D.A.,  Vol.  ii,  p.  169.  (2)  2  Knapp  203. 

(3)  N.W.-P.H.C.R.  1898,  p.  103a,  (4)  12  M.I.A.  350, 
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189fl  II  A,  387  (P.C.)  =  17  I.A.  98  =  5  Sar.  P.C.J.  537. 

MBCH  11.  PRIVY  COUNCIL. 

PBESBNT  : 


COUNCIL.  Lord  Macnaghten,  Sir  B.  Peacock,  and  Sir  R.  Couch. 

--  [Qn  appeal  from  the  High  Court  for  the  North-Western  Provinces.] 

12  A   387  _ 


BHAGWAN  SAHAI  (Defendant)  v.  BHAGWAN  DIN  AND  OTHERS 
58ar   pcj  (Plaintiffs),     [llth  March,  1890.] 


17  I. A.  98  = 


357          Sale,  with  right  reserved  of  repurchase  within  a  period,  distinguished  from  mortgage — 
Construction  of  documents  cf  sale  and  of  agreement  /or  re-sale. 

A  document  purporting  to  be  one  of  sale,  though  it  is  accompanied  by  a 
contract  reserving  to  the  veudor  a  right  to  repurchase  the  property  sold,  on  repaying 
the  purchase  money  within  a  certain  time,  is  not  on  that  account  to  be  construed 
as  if  it  were  a  mortgage.  Alderson  v.  White  (1)  referred  to  and  followed,  the 
law  of  India  and  of  England  being  the  same  on  this  point. 

[F.,  33  A.  585  (604)  =  «  A.L  J  389  (40l)  =  9  Ind.  Gas.  1013  ;  8  A.L.J.  119  (121)  ;  11  0. 
W  N.  400  =  6  C.L  J.  208  ;  9  Ind.  Gas.  140  (141)  ;  11  Ind.  Gas.  124  ;  15  Ind.  Gas. 
423  ;  R.,  6C.W.N.  192;  5  Bom.  L.R.  1036;  80.C.  275;  12  P.R.  1901  =  114  P. L. 
B.  190K  CODS.  19  A.  434  ;  D.  14  A.  195  ;  22  A.  149  =  27  L.A.  58  (P.O.)  ;  33  A. 
122  ;124)  =  7  A.L.J.  998  =  7  Ind.  Gas.  911;  21  B.  704;  22  B.  245;  2  Bom.  L.R. 
1058  ;  15  Ind.  Cas.  575.] 

[N.B. — See  in  this  connection  9  A.  97  whereon  this  appeal  has  arisen.] 

APPEAL  from  a  decree  (16th  November  1886)  of  the  High  Court  (2) 
affirming  a  decree  (20th  August  1885),  of  the  Subordinate  Judge  of 
Cawnnore. 

[388]  The  question  here  was  whether  the  parties  were  in  the  relation 
of  mortgagor  and  mortgagee,  so  that  a  right  to  redeem  could  subsist. 

The  suit  was  brought  by  the  respondents  to  redeem  a  mauza,  Har- 
baspur,  alleged  to  have  been  transferred  in  1835  by  way  of  conditional 
sale,  by  the  plaintiffs'  predecessors-in-title,  to  the  predecessor  of  the 
defendant  who  was  now  appellant. 

The  plaint  stated  transfers  both  in,  and  subsequently  to,  1835  alleg- 
ing that  the  purchase-money  had  been  repaid  as  the  result  of  the  defendant, 
and  those  through  whom  he  claimed,  having  realized  the  profits  of  Har- 
baspur.  A  declaration  of  the  plaintiffs'  right  to  redeem,  mesne  profits, 
and  an  account,  were  demanded.  The  written  statement,  contained  among 
other  defences,  that  the  transaction  of  1835  was  an  absolute  sale  from  the 
first,  and  not  a  mortgage. 

The  Subordinate  Judge  decided  that  the  property  was  redeemable  by 
the  plaintiffs,  and  decreed  the  claim,  subject  to  the  condition  that  the 
plaintiffs  should  repay  the  purchase-money,  viz.,  Es.  4,000.  This  was 
paid  into  Court  on  29th  August  1885,  and  a  decree  was  thereupon  made 
for  redemption. 

An  appeal  from  this  decree  was  dismissed  by  the  High  Court.  In 
the  judgment  are  the  words — "  the  plaintiff's  contended  that  the  sale  was 
a  conditional  sale,  or  mortgage  by  conditional  sale.  The  correctnesss  of 
this  was  admitted  on  behalf  of  the  defendant."  The  judgment  is  reported 
in  I.L.E.,  9  All.  98. 

Mr.  J.D.  Mayne,  for  the  appellant,  argued  that  the  transaction  of 
1835  was  an  absolute  sal?,  with  the  reservation  of  a  right  of  repurchase 
by  the  vendor,  which  bad  not  been  exercised  within  the  time  limited  by 


(1)  a  De.  Gez.  and  J.  105.  (2)  9  A.  97. 
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the  agreement  in  that;  behalf ;  a  right  which  had,  therefore,  ceased  to  have       1890 
effect.     There  was,  therefore,  not  existing  here  any  conditional  sale  or  mort-    MARCH  11. 
gage,  within  the  Regulation  XVII  of  1806,  which  could  support  a  right  to        — 
redeem.     It  was  a  question   of  whether  the  relation    of  mortgagee  and      PRIVY 
mortgagor  subsisted  between  the  parties,  not  merely  a  question  of    limita-  COUNCIL, 
tion.     It  was  [389]    submitted  that  the   English    case  (to    which   LORD 
MACNAGHTEN  referred),  Alderson   v.  White  (1)  was  conclusive  as  to  the    *2  A.  387 
law,  identical  on  this  point  in  both  countries.  (P.O.)  =- 

Mr.  C.  W.  Arathocn  for  the  respondent,  argued   that  there  had  been  a  *' 
mortgage  by  conditional  sale,  as  in  Radhanath  Dass  v.  Gisborne  &  Co.  (2).s  8ap<  p-c-Ji 
This    case,    however,    their   Lordships    distinguished.     He  also    referred         887. 
to  Macpherson   on  the  Law  of   Mortgage    (ed.  1368)  p.  10,  and  to  Bengal 
Regulation  XVII  of  1806. 

Mr.  J.  D.  Mayne  was  not  called  upon  to  reply. 

Their  Lordships'  judgment  was  delivered  by  SlB  B.  PEACOCK. 

JUDGMENT. 

SlB  BABNES  PEACOCK. — This  case  depends  upon  the  construction 
of  two  documents,  dated  February  20feh,  1835.  By  the  first  document 
Alum  Singh  and  others,  who  professed  to  be  the  proprietors  of  the  property 
therein  mentioned,  declared  that  they  had  of  their  own  accord  absolutely 
sold  the  entire  property  to  Ganga  Din  "  in  lieu  of  Rs.  4,000  of  the  current 
coin.'1  That  was  an  absolute  sale  by  Alum  Singh  to  Ganga  Din.  Then  on 
the  same  day  another  document  was  executed,  by  which  Ganga  Din,  re- 
citing the  deed,  says  that  he  has  purchased  the  property  for  the  Rs.  4,000, 
and  adds  : — "  However,  I  have  as  a  matter  of  favour,  mercy,  kindness, 
and  indulgence,  executed  this  deed,  and  do  hereby  stipulate  that  if  all  these 
vendors  will  within  a  period  of  ten  years  from  the  date  of  this  deed  pay  in 
a  lump  sum,  and  without  interest,  the  whole  amount  specified  above,  I 
shall  accept  the  same,  and  cancel  this  valid  sale.  During  the  aforesaid 
term  I  shall  remain  in  possession,  collect  the  rent,  enjoy  the  profits,  and 
be  liable  for  loss  ;  the  vendors  shall  have  no  concern  whatever.  I  shall 
not  claim  interest  from  the  vendors,  nor  will  they  demand  profits  from 
me  after  the  expiry  of  the  term.  In  case  the  whole  of  the  principal  is  not 
paid  " — and  their  Lordships  think  that  the  construction  of  that  is — "  In 
case  the  whole  of  the  principal  is  not  paid  according  to  the  terms  of  this 
document,"-  •"  the  vendors  shall  not  be  able  to  cancel  the  sale  by  payment 
of  the  principal." 

[390]  Those  documents  having  been  executed  in  1835,  in  the  year 
1884 — nearly  50  years  afterwards — a  suit  is  commenced  by  the  plaintiffs, 
representing  the  vendors,  claiming  to  redeem  the  property  upon  payment 
of  cthe  Rs.  4,000.  The  defendant  in  his  written  statement  says: — "An 
absolute  sale-deed  was  executed  in  respect  of  the  property  in  suit  in 
favour  of  Ganga  Din,  whose  proprietary  interests  were  then  afterwards 
purchased  at  auction  by  Sukh  Din  Bajpai."  Then  he  says — "  Cinder  the 
deed  of  agreement  alleged  by  the  plaintiffs  they  have  no  right  of 
redemption  by  law,"  and  in  the  last  two  lines  of  paragraph  9  he  says — 
"The  two  parties  neither  stood,  nor  do  now  anyhow  stand,  in  the  relation 
of  mortgagor  and  mortgagee." 

The  first  Court  having  held  that  the  parties  did  stand  in  the  relation 
of  mortgagor  and  mortgagee,  and  having  decreed  that  the  plaintiffs  were 

(1)  2  De.  Gez.  and  J.  105.  (2)  14  M.I.  A.  1. 
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1890       entitled  to  redeem,  an  appeal  was  preferred   to  the   High  Court  and  the 
MARCH  11.  third  ground  of  appeal  is  thus  stated  :  — "  Because  under  the  terms  of  the 

agreement  the  plaintiffs  cannot  now  sue   to  redeem   the  property  in  suit." 

PRIVY  The  High  Court  upon  the  hearing  of  the  appeal  affirmed  the  decision  of  the 
COUNCIL,  lower  Court,  and  held  that  the  parties  stood  in  the  relation  to  each  other 
of  mortgagor  and  mortgagee  and  not  in  the  relation  of  one  being  an 
12  A.  387  absolute  vendee  with  a  right  given  to  the  vendors  to  re-purchase  within 
(P-C.)  =  a  period  of  ten  years  upon  re-payment  of  the  full  amount  of  the  purchase- 
17  I.I.  98=  money.  It  does  seems  contrary  to  all  principles  of  equity  and  good 
5  Bar.  P.C.J,  conscience  that  when  it  was  stipulated  that  the  money  should  be  re-paid 
W-  within  the  period  of  term-years  from  1835,  the  representatives  of  the 
vendors  could  lie  by  until  the  year  1884  and  then  claim  that  they  had  a 
right  which  was  not  barred  by  limitation  to  redeem  that  which  they 
call  a  mortgage  at  any  time  within  the  period  of  60  years.  That  this 
was  not  a  mortgage,  at  any  rate  according  to  English  law,  seems  clear 
from  the  decision  of  Lord  Chancellor  Cranworth  in  the  case  of  Alderson  v. 
White  (1).  In  giving  judgment,  the  Lord  Chancellor  says  this — "These 
deeds  taken  together  do  not  on  the  face  of  them  constitute  a  mortgage ; 
and  the  only  question  is  whether,  assuming  the  transaction  to  be  a 
[391]  legal  one,  it  has  been  shown  to  be  in  truth  such  as  in  the  view  of 
a  Court  of  Equity  ought  to  be  treated  as  a  mortgage-transaction.  The 
rule  of  law  on  this  subject  is  one  dictated  by  commonsense  ;  that  prima 
facie  an  absolute  conveyance  containing  nothing  to  show  that  the  relation 
of  debtor  and  creditor  is  to  exist  between  the  parties  does  not  cease  to  be 
an  absolute  conveyance  and  become  a  mortgage  merely  because  the  vendor 
stipulates  that  he  shall  have  a  right  to  re-purchase."  In  this  case  the 
vendors  did  not  stipulate  that  they  should  have  a  right  to  re- purchase,  but 
the  vendee,  as  a  matter  of  grace  and  kindness,  stipulated  that  they  should 
have  that  right.  The  Lord  Chancellor  proceeded — "  In  every  such  case  the 
question  is,  what  upon  a  fair  construction  is  the  meaning  of  the  instru- 
ments? Here  the  first  instrument  was  on  the  face  of  it  an  absolute 
conveyance  ;  the  second  gave  a  right  to  repurchase  on  payment  not  of 
what  should  be  due  but  of  the  full  amount  of  the  purchase-money 
of  4739Z " — exactly  corresponding  to  the  terms  of  the  two  docu- 
ments in  the  present  case,  whereby  the  vendee  gave  the  right  to  the 
vendors  to  take  back  the  property  if  within  the  period  of  ten  years  they 
should  pay  the  same  amount,  namely,  Bs.  4,000 — "  Was  that,  if  taken 
according  to  its  terms,  a  lawful  contract?  Clearly  so.  What,  then,  is 
there  to  show  that  it  was  intended  to  be  a  mere  mortgage  ?  I  think  that 
the  Court  after  a  lap&e  of  thirty  years  ought  to  require  cogent  evidence  to 
induce  it  to  hold  that  an  instrument  is  not  what  it  purports  to  be  ;  and  I 
see  but  little  evidence  to  that  effect  here."  That  passage  was  approved  of 
in  a  case  in  the  House  of  Lords,  reported  in  the  13  Law  Reports,  Appeal 
Cases,  page  568 — The  Manchester,  Sheffield  and  Lincolnshire  Railway 
Company  v.  The  North  Central  Waggon  Company.  It  is  clear  that  this  case 
was  not  one  of  mortgagor,  and  mortgagee,  but  one  of  an  absolute  sale  with 
a  right  to  repurchase  within  a  period  of  ten  years. 

Under  these  circumstances  their  Lordships  think  that  the  decision  of 
the  High  Court  ought  to  be  reversed,  and  that  their  Lordships  ought  to 
give  the  judgment  which  the  High  Court  ought  to  have  given,  namely,  to 
reverse  the  decision  of  the  first  Court  and  to  dismiss  the  suit  with  costs 
in  both  Courts. 

(1)  3  De.  Gex.  and  J.  105. 
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[392]  Their  Lordships  will  humbly  advise  Her  Majesty  to  that  effect.       1890 
The  respondents  must  pay  the  costs  of  this  appeal.  MARCH  11. 

Appeal  allowed. 


Solicitors  for  the  appellant  :  Messrs.  Barrow  and  Rogers.  COUNCIL. 

Solicitors  for  the  respondents  :  Messrs.  T.L.  Wilson  and  Co.  -- 

__  12  1.  387 

fP.G.)  = 
12  A.  392  (F.B  )  =  10  A.W.N.  (1890)  119.  17  I  A.  98  = 

FULL  BENCH.  3  8ar-  p  °-J 

aarr 

Before  Sir  John  E-ige,  Kt.,  Chief  Justice,  Mr.  Justice  Straight, 
Mr.  Justice  Brodhurst,  Mr.  Justice  Tyrrell,  and  Mr.  Justice  Mahmood. 


EADHA  CHARAN  AND  OTHERS   (Judgment- debtors)  v.  MAN  SINGH 
(Decree-holder).     [28th  March,  1890.] 

Execution  of  decree— Application  for  execution   withdrawn  by  decree-holder— Rule  in 
Sarju  Prasad  v.  Sila  Ram—  Civil  Procedure  Code,  ss.  373,  647  "Suit" — "Appeal." 

8.  647  of  the  Civil  Procedure  Code  makes  s.  373  applicable  to  proceedings  in 
execution  of  decree.  The  words  "suit"  and  "appeal"  in  s.  647  apply  to  suits 
and  appeals  in  the  strict  sense  of  those  terms,  and  were  not  intended  to  cover 
proceedings  for  the  enforcement  of  rights  decreed  in  a  suit  or  appeal. 

An  application  for  execution  of  decree  by  arrest  of  the  judgment-debtor  was 
ordered  by  the  Court  to  be  struck  of!,  upon  the  statement  of  the  decree-holder's 
pleader  that  the  judgment-debtor  was  in  hiding,  and  that  the  decree  holder  did 
not  desire  to  prosecute  the  application  further.  At  that  time  an  order  for  a  war- 
rant of  arrest  had  been  issued  subject  to  the  payment  of  fees,  but  these  fees  had 
net  been  paid  cor  had  the  diet  money  been  deposited,  and  no  steps  were  taken 
to  proceed  with  the  application.  No  permission  was  given  to  the  decree- holder  to 
withdraw  the  application  with  leave  to  cake  fresh  proceedings. 

Held,  by  the  Full  Bench  that  as  ubsequent  application  for  execution  of  the 
decree  was  barred  by  s.  373  read  with  s.  647  of  the  Civil  Procedure  Code. 

Sarju  Prasad  v.  Sita  Ram  (I),  and  Fakir. ullahv.'.Thaktir  Prasad  (2), approved 
and  followed.  Bijai  Singh  v.  Haiyat  Begum  (3)  distinguished. 

[Ulss.,  18  C.  462  ;  18  C.  515  ;  37    P.R.  1892  ;    Not  P.,  15  M.    240  ;  18  C.  635  ;  Appl., 
15  A.  49  =  12  A.W.N.  222  ;  R.,  13  A.  564  ;  26  B.  76  =  3  Bom.  L.R.  431.] 

THE  appellants  in  this  case  were  judgment-debtors,  and  the  respondent 
was  the  decree-holder,  of  a  decree  passed  on  the  2nd  March  1881,  for 
recovery  of  money  by  enforcement  of  lien  against  certain  immoveable 
property. 

[393]  The  first;  application  for  execution  of  the  decree  was  made  on 
the  20ch  February  1884,  but  the  application  was  struck  off  by  order  of 
the  Court  dated  the  8th  March  1884. 

The  next  application  for  execution    was  made  on  the   1st   February 
1886,  aud  notice  was  thereupon  issued  to  the  judgment-debtors  to  show 
cause  why  the  application  should  not  be  granted,  and  the  case  came  on 
for  hearing  on  the  23rd  February  1886,  when  the   prayer  in  the  applica 
tion  for  execution  as  to  the  arrest  of  the  judgment-debtors,  was  considered. 

On  the  23rd  February  1886,  the  date  fixed  for  the  disposal  of  the 
application,  the  decree-holder's  pleader,  who  had  not  deposited  the  neces- 
sary talbana  fees,  instead  of  desiring  to  prosecute  the  application,  made  a 
statement  to  the  Court  to  the  effect  that  the  judgment-debtors  were 
hiding,  and  requesting  the  Court  to  strike  off  the  application  for  execution, 
because  it  was  not  desired  to  proceed  with  it  any  further.  The  Court. 

(1)  10  A.&71.  (2)  12  A.  179.  (8)  9  A.W.N.  (1889),  163. 
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in  accordance  with  this  request,  struck  off  the  application.  No  permission 
was  applied  for  and  given  to  the  decree- holder  to  make  a  fresh  application 
for  execution  of  the  decree. 

On  the  27th  June  1888,  a  fresh  application  for  execution  was  made 
by  the  decree -holder.  Notice  having  been  issued  to  the  judgment-debtors, 
they  tiled  objections,  which  were  allowed,  and  the  application  dismissed 
by  an  order  passed  on  the  8th  December  1888.  The  order  was  in  the 
following  terms : — 

"Execution  was  applied  for  on  the  20bh  February  1884,  and  the  case 
was  struck  off  on  the  8th  March  1884.  Then  on  the  1st  February  1886, 
the  decree-holder  stated  that  "  the  judgment-debtor  having  concealed 
himself,  the  case  cannot  be  prosecuted  at  present,"  the  case  was  struck 
off.  That  application  cannot  save  time,  according  to  the  ruling  in  Sarju 
Prasad  v.  Sita  Bam  (1)  and  as  there  are  no  words  in  the  statement  of 
the  decree-holder  from  which  an  implied  or  express  permission  of  the 
Court  to  file  a  fresh  application  might  be  inferred,  the  decree  cannot  be 
executed.  Irrespective  of  the  question  of  permission,  tbe  present  applic- 
ation is  barred  by  [394]  limitation  also,  because  it  has  been  presented 
more  than  three  years  after  the  application  of  1884.  It  is  therefore 
ordered  that  the  case  be  dismissed,  and  the  costs  charged  to  the  decree- 
holder." 

The  decree-holder  appealed  to  the  District  Judge  of  Agra,  who  gave 
judgment  as  follows  : — 

"  In  this  case  the  fees  were  lodged  for  notice  to  issue  to  respondent. 
It  is  urged  by  the  respondent  that  this  does  not  amount  to  a  step-in-aid 
of  execution.  The  mode  of  execution  was  specified  to  be  by  arrest. 
"When  the  fees  for  arrest  should  have  been  filed,  tha  appellant  stated  that 
the  judgment-debtor  was  at  the  time  in  hiding  and  not  to  be  found,  and 
prayed  that  the  case  might  be  struck  off.  Tbe  whole  point  is 
whether  that  impliedly  asks  for  permission  to  renew  the  application  when 
the  debtor  may  be  discovered.  On  the  analogy  of  many  cases  that  I 
have  decided  on  this  and  closely  similar  points,  I  hold  that  these  words 
amount  to  an  implied  request  for  permission  to  renew  the  execution,  and 
decree  tbe  appeal  with  costs  against  tbe  respondents." 

The  judgment-debtors  appealed  to  the  High  Court.  The  appeal  was- 
referred  to  the  Full  Bench. 

Babu  Durga  Charan  Banerji,  for  the  appellants. 

Pandit  Sundar  Lai,  for  the  respondent. 

JUDGMENTS. 

EDGE,  C.  J. — This  was  an  appeal  from  an  order  in  execution 
of  a  decree.  The  question  turns  on  what  is  the  effect  in  law  of  what 
took  place  on  the  23rd  February  1886.  Now,  on  the  1st  February 
1886,  the  second  application  for  execution  of  the  decree  was  pre- 
sented, and  notice  was  issued  and  served  for  the  hearing  of  that 
application  on  the  23rd  February  1886.  On  the  23rd  February  1886, 
the  pleader  for  the  decree-holder  appeared,  and  stated  that  the  judgment- 
debtor  was  in  hiding  and  that  the  decree-holder  did  not  want  to  prose- 
cute the  application  further.  The  application  was  one,  I  should  have  said, 
for  execution  against  the  person  of  the  judgment-debtor  by  his  arrest,  and 
an  order  for  a  warrant  had  been  issued,  subject  to  the  payment  of  fees. 
Those  fees  had  not  been  paid,  nor  had  the  diets-money  been  deposited.  In 

(1)  10  A.  71. 
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fact,  beyond  [395]  making  his  application  on  the  1st  February  and  appear-^ 
ing  by  his  pleader  on  the  23rd  February,  the  decree-holder  took  no  steps 
to  proceed  with  his  application.  The  Munsif  struck  off  the  application.  On 
the  27th  June  1888, the  decree-holder  presented  his  third  application  for  exe- 
cution. The  question  for  us  to  consider  is  whether  this  is  a  case  in  which  we 
can  apply  the  procedure  of  s.  373  of  the  Code  of  Civil  Procedure.  Now,  look- 
ing at  these  facts,  in  my  opinion,  the  Munsif  was  justified  in  treating  the 
case  as  one  in  which  the  decree-holder  withdrew  from  his  application  or 
abandoned  it.  No  permission  to  bring  a  fresh  application  was  given.  The 
application  was,  as  I  have  said,  struck  off.  This  is  a  question  which  has 
been  frequently  considered  by  various  members  of  the  Court.  It  has  been 
argued  here  to  day  that  s.  373  does  not  apply  to  proceedings  in  execution. 
Unless  we  are  to  apply,  so  far  as  may  be,  the  principles  provided  for  the 
guidance  of  Courts  in  the  other  sections  of  the  Code  of  Civil  Procedure, 
there  would,  in  a  great  number  of  cases,  be  no  provision  for  what  should 
be  done  in  execution-proceedings,  as  the  sections  which  exoulusively  relate 
to  execution-proceedings  are  deficient  and  far  from  exhaustive,  if  we  are 
to  regard  them  as  the  only  sections  which  supply  the  procedure  in 
execution-cases.  In  my  opinion  s.  647  makes  s.  373  applicable. 
I  think  that  "suit"  and  "appeal"  in  that  section  apply  to  those 
proceedings  generally  known  as  a  suit  and  an  appeal-  that  is,  to  suits 
and  appeals  in  the  strict  acceptation  of  the  terms,  and  that  in 
s.  647  the  words  "  suit  "  and  "  appeal"  were  not  intended  to  cover 
proceedings  for  the  enforcement  of  rights  decreed  in  a  suit  or 
appeal.  The  leading  case  in  this  Court  on  the  question  before  us 
is  that  of  Sarju  Prasad  v.  Sita  Ram  (1),  and  I  think  the  latest  case  on  the 
subject  in  this  Court  is  that  of  Fakirullah  v.  Thakur  Prasad  (2).  In  my 
opinion  the  case  of  Sarju  Prasad  v.  Sita  Bam  (1)  is  correctly  interpreted 
in  the  last-mentioned  case,  and  with  the  view  of  the  bearing  of  Sarju 
Prasad's  case  there  expressed  I  agree.  We  have  been  referred  to  a  case, 
Bijai  Singh  Haiyat  Begam  (3),  in  which  my  brother  Tyrrell  and  I  said 
that  "an  application  for  execution  struck  off  [396]  merely  because 
talbana  has  not  been  paid  or  some  step  is  not  taken  does  not  bar  a>/ 
further  application."  To  avoid  misapprehension,  I  have  my  brother 
Tyrrrell's  authority  for  saying  that  when  we  made  that  statement  we  were 
not  contemplating  a  case  in  which  time  had  been  granted  for  payment  of 
talbana,  or  to  perform  any  other  act  which  was  necessary.  If  it  had  been 
a  case  where  time  had  been  granted  and  the  Judge  had  proceeded  under 
a.  158  of  the  Code  of  Civil  Procedure,  we  would  not  have  expressed  the 
opinion  which  we  are  there  reported  to  have  expressed.  My  opinion  is 
that  this  appeal  should  be  decreed  with  costs  and  the  order  of  the  first 
Court  restored. 

STRAIGHT,  J. — I  am  of  the  same  opinion,  and  as  I  have  already  in 
Fakirullah  v.  Thakur  Prasad  (2)  very  fully  expressed  my  views  on  this 
point,  which,  it  is  satisfactory  to  me  to  find,  have  the  approval  of  the 
learned  Chief  Justice  and  my  brother  Judges,  I  do  not  think  it  necessary 
to  repeat  them.  I  agree  in  decreeing  the  appeal,  reversing  the  order  of 
the  Judge  and  restoring  that  of  the  Munsif. 

BRODHURST.  J. — I  concur. 

TYRRELL,  J.— I  concur  with  the  judgment  of  the  learned  Chief 
Justice. 
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1390  MAHMOOD,  J. — I  also  concur,  because  I  still  adhere  to  the  rule  laid 

MARCH  23.   down    by  my  brother  Straight  with  my  concurrence  in  the  case  of  Sarju 

Prasad  v.  Sita  Bam  (1)  which  is  the  first  of  a  series  of  rulings   of  this 

FULL      Court.     How  that  ruling  has  been  interpreted  and  applied  was  the  subject 
BENCH.    °f  consideration  by  me  in  Fakirullah  v.  Thakur  Prasad  (2)  and  in  delivering 
my   judgment  in  that  case  I  went  seriatim  into  all  the  cases    which  had 
12  A  392    gince    been    reported   upon  this  point  tin  this  Court.     There  is  a  ruling, 
(F.B  )«      however,  of  a  somewhat  recent  date  of  West  and  Bird  wood,  JJ.,  in  Shankar 
10  A.  W.N.  Bist0    Nadgir   v.    Narsinghrao    Bamchandra    (3)    which  was  not  before 
(1890)  119.   my    brother   Straight  and    myself    when  we  decided  the  case  of    Sarju 
Prasad  v.  Sita  Bam  (1).     I  think,    since   this    case   has   been    cited,  I 
may  respectfully  say  that  I  am  not  prepared  to  accept  that  ruling,  but 
I   do  not   think  I    need" say    much  about   it,  because    Mr.  Justice  West 
[397]   himself  in  his  judgment  points  out  the  distinction  which  he  drew 
between  that  case  and  the  other  two  Teases  which  turned  on  the  construc- 
tion of  s.  373  of  the    Code  of  Civil   Procedure   and    its    application  to 
execution  cases.     I  agree  also  in  the  decree  which  has  been  made, 

Appeal  allowed. 


12  A.  397  =  10  A. W.N.  (1890)  135. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Ki.t  Chief  Justice,  and  Mr.  Justice  Brodhurst. 


SAHIM  BAKHSH  AND  ANOTHER  (Decree-holders]  v.  DHUKI  AND 
ANOTHER  (Opposite  parties)*     [30th  May,  1890.] 

Execution  of  decree— Sale  of  immovealle  property  set  aside — Order  refusing  refund  of 
price  to  purchaser— No  ajpaal  from  such  order — Civil  Procedure  Cede.  s.  315. 

No  appeal  lies  from  an  order  refusing  a  refund  of  price  to  a  purchaser,  the  sale 
to  whom  has  been  set  aside  under  s.  315  of  the  Civil  Procedure  Code.  Soudagar 
Mai  v.Abdul  Rahman  Khan  (4),  Tapesri  Lalv.Deoki  Nandan  Bai  (5).  and 
Ram  Dial  v.  Ram  Das  (6),  referred  tc,  Baijnath  Sahai  v.  Moheep  Narain  Singh  (7) 
dissented  from. 

[Appl.,  14  A.  201  ;  R.,  18  M.  439.] 

IN  execution  of  a  simple  money- decree,  the  decree-holders  caused 
certain  immoveable  property  to  be  sold  as  the  property  of  the  judgment- 
debtors.  Certain  third  persons  then  intervened,  and  established  by  suit 
that  they,  and  not  the  judgment-debtors,  were  owners  of  the  property,  and 
that  the  judgment-debtors  possessed  no  saleable  interest  therein.  The 
purchasers  at  the  sale  thereupon  applied  under  s.  315  of  the  Civil  Procedure 
Code  for  a  refund  of  the  purchase-money  which  had  been  paid  to  the 
decree-bolder. 

The  Court  of  first  instance  (Munsif  of  Aligarh)  rejected  the  application 
on  the  ground  that  the  sale  hadonot  been  actually  set  aside. 

On  appeal  to  the  District  Judge  of  Aligarh,  an  objection  was  taken 
on  behalf  of  the  decree-holders  respondents  that  the  order  of  [398]  the 
lower  Court  was  not  appealable.  The  Judge  overruled  this  objection, 
observing  : — 

*  First  appeal,   No.  2  of  1890,    from  an  order  of  A.M.  Markham,  E&q.,  District 
Judge  of  Aligarh,  dated  the  6th  December  1889. 

(1)  10  A.  71.         (2)  J2  A  179.         (3)  11  B.  467.         (4)  10   A.W-N.  (1890  ,  85, 
(5)  1  A.  181.         (6)  10  A.W.N.  (1890)-89.  (7)160.535. 
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"  I  hold  that  the  order  is  appealable.  Under  the  last  clause  of  s.  315 
the  repayment  of  the  purchase-money,  when  allowed  by  the  Court  under 
the  opening  clauses  of  the  section,  can  be  enforced  "  under  the  rules  pro- 
vided by  the  Code  for  the  execution  of  a  decree  for  money."  An  exactly 
similar  provision  is  appended  to  s.  293,  and  orders  under  that  section  have 
been  held  by  the  Calcutta  High  Court  —Baijnath  Sahai  v.  Moheep  Narain 
Singh  (1) — to  be  appealable,  as  being  of  the  nature  of  questions  arising 
under  s.  244.  It  is  argued,  however,  that  there  is  this  difference,  that 
under  s.  293,  only  executive  action  is  provided  for,  whereas  under  s.  315 
there  has  to  be  an  antecedent  finding  come  to  as  to  the  non-existence  of 
the  judgment-debtor's  interest  in  the  property  sold.  But  it  is  not  con- 
templated by  s.  315  that  that  finding  should  be .  under  that  section,  nor 
indeed  could  a  finding  on  any  such  point  be  come  to  under  s.  315.  More- 
over, if  it  be  conceded,  as  it  must  be,  in  view  of  the  recent  ruling  referred  to 
above,  that  an  order  under  the  last  clause  of  s.  315,  as  to  the  enforcement 
of  the  refund  of  purchase-money,  can  be  appealed,  a  fortiori  an  order 
refusing  to  order  the  refund  can  be  appealed.  The  argument  from 
convenience  would  also  support  this  ;  and  even  if  the  Calcutta  ruling  did 
not  exist  to  guide  me,  I  should,  on  the  principle  that  boni  judicis  est 
ampliare  jurisdictionem,  hold  that  the  order  of  the  learned  Munsif  under 
s.  315  is  appealable."  The  learned  Judge  proceeded  to  deal  with  the  case  on 
the  merits,  set  aside  the  Munsif's  order,  and  remanded  the  case  under 
s.  562  of  the  Civil  Procedure  Code. 

The  decree-holders  appealed  to  the  High  Court  on  the  ground  that 
"the  order  of  the  Munsif  under  s.  315  of  the  Civil  Procedure  Code,  refusing 
to  order  refund,  was  not  appealable,  and  therefore  the  lower  Court's  order 
of  remand  on  appeal  is  illegal." 

Babu    Durga  Charan  Banerji,  for  the  appellants. 

Babu  Bishan  Chandra  Moitro,  for  the  respondents. 

JUDGMENT. 

[399]  EDGE,  C.  J.,  and  BRODHURST,  J.— The  Munsif  made  an  order  re- 
fusing to  order  a  refund  under  s.  315  of  the  Civil  Procedure  Code.  The  pur- 
chaser, the  sale  to  whom  had  been  set  aside  in  a  suit,  and  who  had  applied 
for  a  refund  of  the  purchase-money,  appealed  to  the  District  Judge.  The 
question  before  us  now  is  whether  an  appeal  lay  from  the  order  under 
8.  315.  It  appears  to  us  that  no  appeal  lay.  The  principles  which 
we  applied  in  deciding  the  case  of  Soudagar  Mai  v.  Abdul  Rahman 
Khan  (2)  aud  which  were  applied  by  our  brother  Tyrrell  in  Tapesri 
Lai  v.  Deolci  Nandan  Rai  (3)  apply  equally  to  this  case.  We  have 
been  referred  to  Baijnath  Sahai  v.  Moheep  Narain  Singh  (1)  and  to  the 
Full  Bench  judgment  of  this  Court  in  Ram  Dial  v.  Ram  Das  (4).  Our 
decision  and  that  of  our  brother  Tyrrell  are  certainly  in  conflict  with  the 
case  of  Baijnath  Sahai  v.  Moheep  Narain  Singh  (1).  For  the  reasons  stated 
by  us  in  Soudagar  Mai  v.  Abdul  Rahman  Khan  (2),  we  think  that  the 
decision  was  right.  We  adhere  to  it.  As  to  the  Full  Bench  case  in  Ram 
Diat  v.  Ram  Das  (4),  we  may  say  that  we  do  not  agree  with  the  principles 
upon  which  that  case  was  decided.  One  of  the  Judges  there  dissented, 
another  of  those  Judges,  Mr.  Justice  Turner,  with  one  of  us,  had  held  to  the 
contrary  in  Mussammat  Eurdei  Beebee  v.  Babu  Surjoo  Pershad  (5).  We 
are  of  opinion  that  an  appeal  did  not  lie  to  the  Court  below.  We  allow 
the  appeal  and  set  aside  the  order  below.  Appeal  allowed. 

(1)  160.  535.  (2)  10  A.W.N.  (1890),  85.  (3)  10  A.W  N.  (1890)  89. 

(4)  1  A.  181.  (5)  N.W.P.H.C.R.  1874,  p.  309. 
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Nov.  21.  FULL  BENCH. 

FULL      Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight,  Mr.  Justice 
BENCH.  QBrodhurst,  Mr.  Justice  Tyrrell  and  Mr.  Justice  Mahmood. 


12  A.  399 

(P.B.)=  SUJAN  SlNGH  (Decree- holder)  v.  HlRA  SINGH  AND  OTHERS 

10  A.W.N.  (Judgment- Debtor s>.     [21sfc  November,  1889.] 

(1890)  123.  Execution  of  decree— Limitation— Act  XV  of  1877  {Limitation  Act),  sch.  it,  No.  179  (4) 
— "Step-in  aid  cf  execution  "—Application  by  decree-holder  under  Civil  Procedure 
Code,  s.  258. 

The  expression  "  sfcep-in-aid  of  execution  "  in  Act  XV  of  1877  (Limitation  Act) 
sch.  ii,  No.  179  (4)  was  intended  to  cover  any  application  made  according  to  law 
in  [400]  furtherance  of  the  execution-proceedings  under  a  decree.  It  includes 
appJications  made  by  a  decree  holder  under  s.  258  of  the  Civil  Procedure  Code  to 
enter  up  part  satisfaction  of  the  decree. 

Per  Mahmood,  J. — Provided  that  the  payment  asserted  in  the  application  was 
actually  made. 

[Not.  F.,  103  P.R.  1908  =  142  P.W.R.  1908  =  207  P.L.R.  1908  ;  P.,  9  Ind.  Gas  1023 
(1024)  =  8  A.L.J.  487  =  33  A.  529  ;  22  B.  340  ;  12  C.W.N.  621;  34  P-L.R.  (1906); 
R.,  19  A.  477  ;  35  B.  452  (458)  =  13  Bom.  L.R.  661  (668)  =  11  Ind.  Cas.  987  (988); 
21  A.W.N.  29  ;  11  O.P.L.R.  161  ;  8  O.C.  161,] 

THIS  was  an  application  for  execution  of  a  decree  for  enforcement  of 
hypothecation,  which  was  passed  on  the  17th  August  1878.  The  applica- 
tion was  made  on  the  20th  November  1884,  and  the  question  was  whether 
or  not  it  was  barred  by  limitation. 

The  first  application  for  execution  was  made  on  the  29fch  June,  1879. 
On  the  20th  June,  1882,  the  decree  being  then  alive,  an  application  pur- 
porting to  have  been  made  on  behalf  of  the  judgment-debtors  was  pre- 
sented to  the  Court  executing  the  decree  by  the  pleader  for  the  decree- 
holder,  and  upon  this  application  it  was  endorsed  that  Es.  800  had  been 
realized,  and  that  certain  conditions  had  been  agreed  upon  with  reference 
to  the  balance  due  under  the  decree  being  paid  in  six  months.  In  the 
course  of  the  proceedings  under  the  application  of  the  20th  November  1884, 
one  of  the  judgment-debtors  presented  an  application  dated  the  5th  May 
1885,  in  which  he  stated  that  he  had  paid  Eg.  800  on  the  20fch  June  1882, 
by  means  of  an  application  which  was  made  through  the  pleader  for  the 
decree-bolder,  and  that  certain  other  sums  had  been  paid  by  this  judgment- 
debtor  himself  in  June  and  September  1883. 

The  present  application  was  opposed  by  the  judgment-debtors  on  the 
ground  that  it  was  barred  by  limitation. 

The  Court  of  first  instance  (Subordinate  Judge  of  AligarhJ  held  that 
the  application  was  made  within  time,  with  reference  to  the  provisions  of 
ss.  19  and  20  of  the  Limitation  Act  (XV  of  1877). 

On  appeal  by  the  judgment-debtors,  the  lower  appellate  Court 
(District  Judge  of  Aligarh)  found  that  Es.  800  had  been  paid  in  part 
•  satisfaction  of  the  decree  on  the  20th  June  1882 ;  that  the  applica- 
tion of  that  date  was  neither  written  nor  signed  by  the  judgment- 
debtors,  but  was  put  in  by  the  pleader  for  the  decree-holder ;  that 
88.  19  and  20  of  the  Limitation  Act  were  not  applicable  to  the  case  ; 
and  that  the  application  of  the  20th  November  1884  was  barred 
[401]  by  limitation.  The  Court  accordingly  reversed  the  order  of  the 
Court  of  first  instance. 
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The  decree-holder  appealed  to  the  High  Court.     The  appeal  came  on 
for  hearing  before  Brodhursb  and  Mahmood,  JJ.,  who  recommended  that     NOV.  21. 
it  should  be  referred  to  the  Full  Bench,  and  it  was  referred  accordingly. 

Mr.  Hamidullah,  for  the  appellant.  FULL 

Mr.    Abdul  Majid  and    Babu  Jogindro  Nath  Chaudri,  for  the   res-     BENCH. 
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JUDGMENTS.  (F.B.)  = 

STRAIGHT,  J.  —  Upon  the  statement  of  the  facts  in  the  order  of  re-  10A  >™-N 
ference,  as  well  as  from  tbe  learned  Judge's  findings  as  the  Court  of  first  I1890'  8< 
appeal,  I  have  no  doubt  that  the  petition  filed  in  Court  on  the  20bh  June 
1882  by  Lala  Juala  Parshad,  the  pleader  for  the  decree-holder,  under  a 
power-of-attorney,  must  be  regarded  as  presented  on  the  decree-holder'8 
beoalf,  and  that  in  this  way  he  asked  the  Court  executing  his  decree  to 
enter  up  part  satisfaction  of  it,  as  required  by  s.  258  of  the  Code.  At  the 
time  this  petition.  was  filed,  Share  was  an  execution-proceeding  pending  in 
tbe  Court  at  the  instance  of  the  decree-holder,  and,  had  he  not  authorized 
his  pleader  to  put  in  this  petition,  he  would  have  laid  himself  open  to  a 
proceeding  by  the  judgment-debtor  of  the  kind  mentioned  in  paragraph  2 
of  s.  258  of  the  Civil  Procedure  Code,  while  the  payment  of  Es.  800, 
which  in  a  petition  of  the  5th  May  1885,  the  judgment-debtor  admits  he 
made,  could  not  have  been  recognized  by  any  Court  executing  the  decree, 
unless  so  certified  by  the  decree-holder.  I  think  the  petition  of  the  20th 
June  1882,  therefore,  was  an  application  by  tbe  decree-holder  in  that 
execution-proceeding,  and  the  only  remaining  point  for  consideration  is, 
was  it  an  application  to  take  some  "  step-in-aid  of  execution  "  within  the 
meaning  of  clause  4,  column  3.  art.  179  of  the  Limitation  Act  ?  In 
Sitla  Din  v.  Sheo  Prasad  (1),  I  held  with  the  approval  of  my  brother 
Tyrrell  that  a  joint  application  by  a  decree-holder  and  judgment- 
debtor  asking  sanction  of  the  Court  to  the  postponement  of  a  sale 
[402]  that  had  been  advertised  was  an  application  to  take  a  step-in-aid 
of  execution.  In  Kishori  Lai  v.  Sham  Karan  (2)  my  brothers  Tyrrell 
and  Mahmood  held  that  an  application  by  a  decree-holder  to  take  money 
out  of  Court,  paid  in  by  a  judgment-debtor,  was  an  application  to  take  a 
step-in-aid  of  execution.  I  expressed  a  similar  view  in  Paran  Singh  v. 
Jawahir  Singh  (3),  which  was  concurred  in  by  Duthoit,  J.,  and  a  like 
opinion  was  stated  by  the  Madras  High  Court  in  Dharanamna  v.  Subba  (4). 
In  Bandopadhya*  v.  Mukhapadhya  (5),  Cunningham  and  Ghose,  JJ., 
held  that  an  application  by  a  decree-holder  under  s.  258  was  a  step-in-aid 
of  execution,  and  the  same  view  was  adopted  by  my  brothers  Tyrrell  and 
Mahmood  in  Muhammad  Husain  Khan  v.  Bam  Sarup  (6).  Mr.  Jogindro 
Nath  for  the  judgment-debtors,  respondents,  very  frankly  admitted  that 
the  rulings  of  the  Court  on  the  point  were  uniform  and  consistent, 
and,  if  my  recollection  serves  me  right,  besides  those  reported, 
which  I  have  noted  above,  there  are  many  others  to  the  same  effect 
that  have  not  been  reported.  These  reported  cases  extend  over  a  period 
from  1880  to  1886,  and  have,  no  doubt,  been  acted  upon  by  the  subordi- 
nate Courts  and  parties  to  execution  proceedings  therein';  and  though  it  is 
true  that  the  cases  to  be  found  in  I.L.B.,  8  Calo.,  89  and  10  Gale.,  549, 
are  the  other  way,  I  think  that,  if  upon  no  other  ground  than  that  of 
avoiding  disturbance  of  rights  acquired  upon  the  strength  of  them  and 

(1)  4  A.  60.  (2)  2  A.W.N.  (1883)  184.  (3)  6  A.  366. 

(4)  7  M.  306.  '  .         (5)  12  C.  608.  (6)  9  A.  9. 
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1889  other  obvious  inconveniences  likely  to  follow  from  a  contrary  view,  we 
Nov.  21.  should  elect  stare  decisis.  But  apart  from  this,  I  am  of  opinion  that  such 
an  application  as  tha,t  before  us  here  is  one  to  take  a  "  step-in-aid  of 
FULL  execution."  I  agree  with  what  was  said  by  Cunningham  andGhoae,  JJ., 
BENCH,  in  the  case  reported  in  I.L.E.,  12  Calc.,  608  as  to  why  it  should  be 
so  regarded,  and  it  is  unnecessary  for  me  to  repeat  what  they  said 
on  the  subject.  Beading  cl.  4,  art.  179,  sch.  ii  of  the  Limitation 
Act,  it  is  clear  that  the  Legislature,  by  mentioning  first  an  applica- 
i.W.N.  j.jon  for  execution  an,3  tnen  an  application  to  take  some  step-in- 
(1890j  125.  aj^  of  execution,  meant  by  these  latter  words  to  include  something 
other  than  a  mere  application  for  execution  pure  and  simple,  [$03] 
and  in  using  the  terms  "  in  aid  of  execution."  I  think  it  was  in- 
tended to  cover  any  application  made  according  to  law,  in  furtherance  of 
the  execution  proceedings  under  a  decree.  That  such  an  application  as 
was  presented  by  the  decree-holder's  pleader  in  the  case  before  us  was  one 
in  this  sense  within  this  limitation  article,  I  have  no  doubt.  It  therefore 
becomes  unnecessary  to  consider  or  determine  the  point  mentioned  in 
the  referring  order  with  regard  to  the  Full  Bench  ruling  of  this  Court  in 
Bamhit  Bai  v.  Satgur  Bai  (1),  though  I  may  add  that,  had  it  become 
necessary  to  do  so,  I  should  have  declined  to  reconsider  or  depart  from  it, 
seeing  that  it  was  given  in  1880  and  has  been  since  then  frequently 
followed,  notably  in  Janki  Prasad  v.  Ghulam  Ali  (2)  by  my  brothers 
Tyrrell  and  Mabmood.  Applying  the  view  I  have  expressed  to  this  second 
appeal  from  order,  I  am  of  opinion  that  the  decree- holder's,  applicant's, 
application  for  execution  of  the  20th  November  1884,  was  not  barred  by 
limitation,  and,  the  appeal  being  allowed,  the  order  of  the  Judge  is  reversed, 
and  the  order  of  the  Subordinate  Judge  should  be  restored,  the  decree- 
holder  to  get  his  costs  in  these  proceedings. 

EDGE,  C.J. — I  can  add  nothing  to  my  brother  Straight's  judgment, 
with  which  I  thoroughly  agree. 

BRODHURST,  J. — I  concur. 

TYRRELL,  J.— I  agree. 

MAHMOOD,  J. — The  facts  of  this  case  are  fully  stated  in  the  order  of 
reference  passed  by  my  brother  Brodhurst  and  myself  on  the  17th  Febru- 
ary 1888,  and  I  need  not  repeat  them  here.  The  points  of  law  to  which 
they  give  rise,  in  the  manner  in  which  those  points  have  been  argued  before 
the  Full  Bench,  seem  to  me  to  be  the  following : — 

(1)  Whether  the  application  of  20fch  June  1882  was  an  application 
"  in  accordance  with  law  to  the  proper  Court  for  execution  or  to  take  some 
step-in-aid  of  execution  of  the  decree  "  within  the  meaning  of  cl.  4,  art.  179, 
sch.  ii  of  the  Limitation  Act  (XV  of  1877). 

[404]  (2)  Whether  the  payment  of  Rs.  800  to  which  the  application 
of  20th  June  1822  related,  can  be  regarded  as  payment  of  "  interest  on 
debt  "  within  the  meaning  of  s.  20  of  the'.Limitation  Act  (XV  of  1877)  so 
as  to  entitle  the  decree-holder  "  to  a  neiv  period  of  limitation  "  to  be 
"  computed  from  the  date  when  the  payment  was  made." 

In  considering,  the  first  of  these  questions  it  is  important  to  bear  in 
mind  that  the  application  of  20th  June  1882,  was  framed  and  worded  so 
as  to  purport  to  have  been  made  not  on  behalf  of  the  decree-holder  but  on 
behalf  of  the  judgment-debtors,  respondents  ;  that  according  to  the  lower 
appellate  Court's  finding  the  application  was  neither  written  by  the  judg- 
ment-debtors nor  signed  by  them,  but  that  it  was  presented  by  the 

(1)  3  A.  247.  (4)  5  A.  201. 
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decree- bolder' s  pleader  with  an  endorsement  thereon  as  to  the  receipt  of       1889 
Rs.  800  in  part  payment  of  the  decree ;  and  that  such  certification  was     Nov.  2U 
accepted   by  the  Judge   executing  the  decree.     Upon  these   findings  the 
learned  Judge   of  the  lower  appellate  Court  has  held  that  the  application       FULL 
was  wholly   valueless  for  purposes  of  furnishing  a  fresh  starting  point  of     BENCH. 

limitation   to  the  decree-holder  for  his  present  application   for  execution,         

dated  the  20i;h  November  1884.  12  A.  399 

It  seems  to  me  that  in  arriving  at  this  conclusion  the  learned  Judge  (P.B.)  — 
omitted  to  consider  whether  or  not,  under  the  peculiar  circumstances  of  lOi.W.N. 
this  case,  and  upon  his  own  findings,  the  application  was  not  practically  (1890)  125. 
an  application  by  the  decree-holder  under  s.  258  of  the  Civil  Procedure 
Code,  certifying  payment  of  money  out  of  Court,  namely  the  sum  of 
Ks.  800,  to  which  the  endorsement  by  the  decree-holder's  pleader  on  the 
application  itself  related.  I  am  of  opinion  that  under  the  circumstances 
of  this  case  the  application  of  20th  June  1882,  though  puporting  to  have 
been  made  on  behalf  of  the  judgment- debtors,  must  by  reason  of  the 
decree- holder's  pleader's  endorsement  thereupon  and  the  fact  that  such 
pleader  presented  it  to  the  Court,  be  regarded  in  effect  as  an  application, 
not  on  behalf  of  the  judgment-debtors  but  on  behalf  of  the  de- 
cree-holder. I  am  glad  to  be  able  to  adopt  this  view,  because  it  renders 
it  unnecessary  for  me  to  consider  how  far  I  am  prepared  to  adopt  the 
[405]  rule  laid  down  in  Ghansham  v-  Mukha  (l)  that  even  an  application 
by  a  judgment-debtor  might  constitute  a  step-in-aid  of  execution  of  a  decree 
agaicsti,  himself. 

The  question  then  resolves  itself  into  this,  whether  an  application  by 
a  decree-holder  certifying  payment  under  s.  258  of  the  Civil  Procedure 
Code,  and  asking  the  Court  to  enter  partial  or  total  satisfaction,  of  the 
decree,  is  an  application  within  the  meaning  of  cl.  4,  art.  179,  sch.  ii  of  the 
Limitation  Act  (XV  of  1877). 

In  the  argument  upon  this  point  before  the  Full  Bench,  much  stress 
was  laid  upon  tbejanalogy  of  cases  such  as  Paran  Singh  v.Jawahir  SinghC2) 
where  my  brother  Straight  held  that  an  application  by  a  decree-holder 
to  be  paid  the  proceeds  of  a  sale  of  property  in  execution  of  the  decree,  is 
a  step-in-aid  of  the  execution  of  the  decree  within  the  meaning  of  cl.  4,  art. 
179,  sch.  ii  of  the  Limitation  Act  (XV  of  1877).  To  the  same  effect  is  the 
rule  laid  down  by  my  brother  Tyrrell  and  myself  in  Kishori  Lai  v.  Sham 
Karan  (3)gbut  these  rulings  were  assailed  at  the  hearing  on  the  authority 
of  two  rulings  of  the  Calcutta  Court.  The  first  of  these  is  Hemchunder 
Chmudhry  v.  Brojo  Soondury  Debee  (4),  where  it  was  held  by  Morris 
and  Tottenham,  JJ.,  that  an  application  made  by  a  judgment-creditor 
to  take  ouo  of  Court  certain  moneys  there  deposited  by  his  judgment- 
debtor  cannot  be  considered  to  be  an  application  to  the  Court  to  take 
a  step-in- aid  of  execution,  and  is  not  therefore  within  the  meaning  of 
cl.  4,  art.  179,  sch.  ii  of  Act  XV  of  1877.  To  the  same  effect  is  the  second 
case,  Fazal  Imam  v.  Metta  Singh  (5),  where  Mitterand  Maclean,  JJ.,  ex- 
pressed their  dissent  from  a  ruling  of  the  Madras  High  Court  in  Venkata- 
rayalu  v.  Narasinha  (6).  I  cannot.help  feeling  that  a  similar  ratio  would 
lead  the  learned  Judges  to  dissent  from  another  ruling  of  the  Madras  Court 
in  Dharanamma  v.  Subha  (7). 

This  leads  me  to  consider  whether  or  not  the  analogy  upon 
which  the  argument  addressed  to  us  has  rested  is  appliable  or  not. 

(1)  3  A.  320.  (2)  6  A.  366.  (3)  2  A.W.N.  (1832)  184.         (4)  8  C.  89. 

(5)  10  C.  549.  (6)  2  M.  174.  (7)  7  M.  306. 
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1889  [406]  I  am  of  opinion  that  it  is  so  applicable,  because  it  seems 
Nov.  21.  to  me  fchafc  an  action  taken  by  the  decree-holders  for  the  purposes  of 

acquiring  the  froit  of  the  execution  of  decree  or  rather  partial  fruit  of  the 

FULL      execution  of  decree  is  a    step-in-aid    of   the  execution  of    decree.     There 

BENCH.     are  'IQ  ^ne  ^wo  Calcutta  oases  which  I  have   cited,    no   reason  shown  why 

such  an  application  as  that  contemplated  by  my    brother    Straight    in 

12  A.  399    Paran  Singh  v.  Jawahir  Singh  (l)  would  not  amount  to  an  action  which 

(F.B.)=      intended  not  only  to  aid  execution  but  to  acquire  the  fruits   of    execution, 

10  A.W.N.    namely,  the  recovery  of  fruits  which  in  execution  of    decree   became    the 

(1890)  123.    property  of  him  who  executed   the  decree,    namely,  the  decree-holder.     I 

think  it  is  not  necessary  after  the  concurrence  which  the  Bench  has  given 

to  the  rule  laid  down  in   Paran  Singh  v.  Jawahir  Singh  (1)  for  me  to    go 

further  into  the  exact  ratio  decidendi  which  was  adopted  by  the  Calcutta 

Court  in  those  rulings  and  in  which  they  laid  down  the   rule   inconsistent 

not  only  with  the    rulings    of  this  Court  as    referred    to  by   my    brother 

Straight,  but  also  with  the  view    taken  by  the   Madras    Court    unon  the 

same  question.     I  hold  therefore  that  when  the  decree-holder    applies    to 

obtain  from  a  deposit  in  Court    moneys  therein    deposited   as    the   result 

of  execution  sale,  he  takes  a  step-in-aid  of  execution  within    the   meaning 

of  cl.  4,  art.  179,  sch.  ii,  Limitation  Act  (XV  of  1877). 

But  then  what  I  have  said  is  an  argument  upon  analogy.  The  exact 
question  before  us  does  not  relate  to  any  such  application.  It  relaste  to  an 
application  made  by  the  decree-holder  under  s.  258  of  the  Civil  Procedure 
Code  certifying  that  out  of  Court  a  certain  sum  of  money  had  been  paid  in 
part  satisfaction  of  the  decree,  and  I  say  part  satisfaction  because  the  ap- 
plication of  20th  June  1882  was  an  application  which,  as  I  have  interpreted 
it  under  the  circumstances  of  the  case,  could  bear  no  other  interpretation. 
Upon  this  point  the  first  case  to  which  I  wish  to  refer  is  the  case  of  Sitla 
Din  v.  Sheo  Prasad  (2)  in  which  my  brothers  Straight  and  Tyrrell  agreed 
in  regarding  an  application  of  such  a  character  when  made  jointly  by  the 
decree-holder  and  the  judgment-debtor  to  be  an  application  which  would 
furnish  a  step-in-aid  of  execution  of  decree.  In  the  referring  order  I  referred 
to  [407]  that  case  as  if  it  was  on  all  fours  with  the  case  of  Ghansham  v. 
Mukha  (3),  bub  upon  reconsideration  I  find  that  the  case  did  not  undo  the 
principle  which  I  am  inclined  to  hold,  namely,  that  every  application  to 
take  some  step-in-aid  of  execution  must  come  from  the  decree-holder,  so 
that  case  is  no  authority  against  the  principle  which  I  have  expressed. 

The  next  case  is  that  to  which  my  brother  Straight  has  referred, 
namely,  the  case  of  Tarini  Das  Bandopadya  v.  Bishtoo  Lai  Mukhopadhya 
t4),  where  Cunningham  and  Ghose,  JJ.,  concurred  in  laying  down  the  rule 
that  an  application  by  a  judgment-creditor  to  bring  an  execution  pro- 
ceeding on  the  file  and  to  record  his  certificate  of  the  payment  of  a  sum  of 
money  by  the  judgment-debtor,  is  an  application  to  take  gome  step-in-aid 
of  execution  of  decree  within  the  meaning  of  cl.  4,  art.  179,  sch.  ii,  Limi- 
tation Act  (XV  of  1877). 

The  ruling  was  before  my  brother  Tyrrell  and  myself  in  Muhammad 
Hussain  Khan  v.  Ram  Sarup  (5),  and  in  that  case  in  delivering  our  judg- 
ment I  expressed  some  doubts  as  to  whether  or  not  the  rule  laid  down  in 
that  case  was  sound.  In  delivering  my  judgment  I  think  I  went  further 
than  might  have  been  said  in  thinking  that  the  case  of  Ghansham  v. 
Mukha  (3),  which  I  respectfully  doubt  here,  was  an  authority  in  support 
of  the  proposition  which  was  then  expressed.  My  brother  Tyrrell,  in 

(1)  6  A.  366.          (2)  4  A.  60.       (3)  3  A.  320.          (1)  12  C.  603.         (5)  9  A.  9. 
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expressing  his  view  went  further  and  in  the  same  direction  that  I  did,  in       1889 
expressing  doubts  as  to  the  validity  of  the  rule  laid  down  by  the  Calcutta     Nov.  21. 
Court  in  Tarini  Das  Bandopadhya  v.  Bishtoo  Lai  Mukhopadhya  (1). 

This  is  the  first  case  of  this    Court  which  required  a  decision  of  the       FULL 
proposition  that    certification  of  payment  out    of  Court  by    the  decree-     BENCH. 

holder  under  s.  258  of  the  Civil  Procedure  Code   is  a  step-in-aid  of  the        

execution  of  decree,  and  when  the  order  referring  this   case  to  the  Full 
Bench  was  made  by  my  brother  Brodburst  and  myself  we  felt  that  not 
only  my  judgment    in  that  case,  but  also    [408]   the  judgment  of  my   10  *•  ""-H 
brother  Tyrrell  was  so  liable  to  be  taken  as  a  judgmeut  not  settling  the    ' 
law,  that  such  reference  was  necessary. 

The  same  question,  however,  came  up  before  me  in  Kanhia  Lai  v. 
Rudar  Sahai  (2),rwhere  with  special  reference  to  the  ruling  in  Muhammad 
Hiissain  v.  Bam  Sarup  (3),  I  held  that  before  any  effect  could  be  given  to 
the  execution  application  for  certification  such  as  s.  258  of  the  Civil  Pro- 
cedure Code  requires,  it  was  necessary  to  decide  whether  or  not  such 
payment  had  been  made  as  a  matter  of  fact,  as  distinguished  from  the 
mere  circumstance  of  such  statement  in  the  application  which  purported 
to  certify  the  payment  out  of  Court. 

I  wish  now  to  say,  because  the  matter  has  been  fully  considered  by 
the  whole  Court,  that  the  doubts  which  I  expressed  in  Muhammad 
Russatn  Khan  v.  Ham  Sarup  (3)  in  delivering  my  judgment  no  longer  exist 
in  my  mind,  and  I  hold  that  the  rule  laid  down  by  the  Calcutta  Court 
upon  the  point  in  Tarini  Das  Bandopadhya  v.  Bishtoo  Lai  Mukhopadhya 
(1)  is  a  sound  rule  of  law,  because  where  a  decree-holder  has  not 
only  out  of  Court  acquired  partial  satisfaction  of  bis  decree,  but  when 
be  also  cornea  to  certify  such  partial  satisfaction  under  s.  258  of 
the  Civil  Procedure  Code,  he  is  taking  a  step  by  which  he  asserts 
enforcement  of  his  decree  in  the  exercise  of  those  powars  which 
are  vested  in  him  because  be  is  a  decree-holder.  The  later  case,  namely, 
Kanhia  Lai  v.  Rudar  Sahai  (2)  only  supports  this  view,  and  following 
that  ruling  I  hold  that  where  an  actual  payment  has  been  made  by  a 
judgment-debtor  in  partial  satisfaction  of  the  decree,  and  such  payment 
is  certified  by  the  decree-holder  by  an  application  made  under  s.  258 
of  the  Civil  Procedure  Code,  such  application  is  a  step-in-aid  of  the 
execution  of  decree,  and  as  such  falls  within  the  purview  of  cl.  4, 
art.  179,  sch.  ii,  of  the  Limitation  Act  (XV  of  1877),  provided  that  the 
payment  asserted  in  the  application  for  certification  was,  as  a  matter  of 
fact,  actually  made,  but  that  in  the  absence  of  the  truthfulness  of  such 
assertion  no  such  certification  is  a  step-in-aid  of  execution  of  the  decree 
within  the  [409]  meaning  of  the  clause  of  the  Limitation  Act  to  which 
I  have  referred. 

Fortunately  in  this  case  the  finding  of  the  learned  Judge  of  the  lower 
appellate  Court  shows  that,  as  a  matter  of  fact,  the  payment  of  Es.  800 
mentioned  in  the  application  of  20th  June  1882,  to  which  the  endorsement 
by  the  decree-holder's  pleader  of  that  date  related,  was  actually  made, 
and  I  therefore  hold  that  it  was  a  step-in-aid  of  execution  within  the 
meaning  of  the  article  of  the  Limitation  Act  to  which  I  have  referred. 
The  question  then  is  whether  it  is  necessary  to  enter  into  the  second  point 
which  I  pointed  out  at  the  outset  of  my  judgment,  namely,  whether  the 
payment  of  Rs.  800  to  which  the  application  of  20th  June  1882  related, 
can  be  regarded  as  payment  of  "  interest  on  a  debt,"  within  the  meaning 

(1)  12  G.  608.  (2)  8  A.W.N.  (1888)  23.  (3)  9  A.  9. 
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1889  of  s.  20  of  the  Limitation  Act  (XV  of  1877)  so  as  tc  entitle  the  applicant 

Nov.  21.  decree-holder  to  a  "  new  period  of  limitation"  "  to  be  computed  from  the  date 

when  the  payment  was  made."     I  should  have  considerable  doubt  in  giving 

FULL  an  answer  to  such  a  question,  though  I  feel  constrained  to  respect  the  full 

BENCH.  Bench  ruling  in  Ramhit  Rai  v.  Satgur  Rai  (1),  but  it  is  not  neoessary  to 

go  into  the  matter  further.  I  agree  in  the  order  which  has  baen  mude. 
12  A,  399  A  j 

„  _  Appeal  allowed. 

\t.o.)  ** 

10  A.W.N. 

(1890)  125.  12  A.  409  (F.B.)  =  10  A.W.N.  (1890)  145. 

FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight,  Mr.  Justice 
Tyrrell,  Mr.  Justice  Brodhurst  and  Mr.  Justice  Mahmood. 


SHANKAB  SAHAI  (Plaintiff)  v.  DIN  DIAL  AND  ANOTHER  (Defendants}. 
[2nd  December,  1889.] 

Civil  Procedure  Code,  s.  l\—Act  XII  of  1881  (N.-W.P.  Rent  Act),  ss.  61,  83.  85,  86, 
93  (f) — Distrfes — Suit  for  declaration  of  prcprietary  title  in  property  said  to  have 
been  wrongfully  distrained — Jurisdiction  of  Civil  Court. 

In  execution  of  a  decree  against  the  tenants  of  certain  zimindars,  the  plaint- 
iff attached  and  sold  certain  trees  upon  the  holding  of  the  judgment-debtors,  and 
the  auction-purchaser  in  turn  transferred  them  to  the  plaintiff,  who  obtained 
possession.  Subsequently,  one  of  the  judgment-debtors  vacated  the  land  on  which 
the  trees  were  situate,  and  the  zimindars  let  the  land  to  another  tenant.  This 
last  mentioned  tenant  having  fallen  into  arrears  of  rent,  the  zimindars,  purport- 
ing to  act  under  s.  56  of  the  North-Western  Provinces  Rent  Act  (XII  of  1881), 
distrained  some  of  the  trees  of  which  the  plaintiff  was  in  possession  under  his 
purchase,  sold  them,  and  themselves  bought  them.  The  plaintiff  then  brought  a 
suit  against  the  zamindars,  praying  for  a  declaration  of  his[rigbt  to  and  main- 
tenance of  possession  of  the  trees. 

[410]  Held  that  the  plaintiff  was  entitled,  under  s.  11  of  the  Civil  Procedure 
Code  to  bring  the  suit  in  a  civil  Court,  and  that  the  civil  Courts  were  not  pre- 
vented from  taking  cognizance  of  it  by  SB.  83,  85,  93  (/)  or  any  other  provision 
of  the  North- Western  Provinces  Sent  Act  (XII  of  1881.) 

[R.,  27  M.  483;lOO;C.  188.] 

THE  facts  of  this  case  were  as  follows.  The  plaintiff,  Shankar  Sahai, 
held  a  decree  against  Pershad  and  Katan,  who  were  tenants  of  the  principal 
defendants,  Din  Dial  and  Har  Dial,  zamindars.  In  execution  of  the  decree, 
the  plaintiff  caused  a  number  of  trees  upon  the  holding  of  the  judgment- 
debtors  to  be  attached  and  sold.  The  zamindars  objected  to  the  attach- 
ment, but  their  objections  were  disallowed,  and  the  trees  were  sold  on  the 
23rd  December  1882,  and  were  purchased  by  one  Jawahir,  Ahir,  who  in 
turn  sold  them  to  the  plaintiff,  who  obtained  possession.  Subsequent  to 
the  sale  of  the  23rd  December  1882,  the  judgment-debtor,  Parshad,  aban- 
doned his  holding,  and  it  was  let  by  the  defendants-zamiudars  first  to  one 
Mulla  and  subsequently  to  Tula. 

The  defendants-zamindars  brought  a  suit  against  the  plaintiff  and 
Jawahir  to  set  aside  the  sale  of  the  23rd  December  1882,  and  for  cancel- 
ment  of  the  deed  of  sale  executed  by  Jawahir  in  favour  of  the  plaintiff, 
and  for  maintenance  of  their  right  to  the  trees.  That  suit  was  ultimately 
dismissed  on  appeal,  on  the  14th  May,  1884.  The  zamindars  twice  served 
the  plaintiff  with  a  notice  of  ejectment  under  s.  36  of  the  North-Western 


(1)  3  A.  247. 
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Provinces   Kent  Act  (XII  of  1881),  but  on   each   occasion  the   Kevenue       1889 
Court  cancelled  the  notice.  DEC.  2. 

On   the  5th  January  1886,    the  zamindars,  purporting  to  act    under 
s.  56  of  the  North-Western  Provinces  Eent  Act,  distrained  45  guava  trees      FULL 
'part  of  those  which  had  been    purchased   by  the   plaintiff  in  1882    from     BENCH. 
Jawahir)  with  the  fruit;  thereon,  for  arrears  of  rent  due  from  the   tenant    <2T~^AQ 
Tula,  and  on  the  9fch  February  1886,  the  trees  and  fruit  were  brought  to  ' 

sale  and  were  purchased  by  the  zamindars  themselves.  _  '  ™~ 

The  present  suit  was  then  brought  by  the  plaintiff,  Shankar  Sahai,    (jsgoj  145, 
for  a  declaration  of  his  right  to  and  maintenance  of  possession  of  the  trees, 
and  damages  for  the  appropriation  of  the  fruit.  He  [411]  joined  as  defend- 
ants to  the  suit  the  zamindars  Din  Dial  and  Har  Dial,  and  the  tenant  Tula. 

The  Court  of  first  instance  (Munsif  of  Phaphund)  decreed  the  claim 
in  respect  to  some  of  the  trees  and  dismissed  it  as  to  others,  and  also 
decreed  Rs.  5  damages  for  the  fruits  misappropriated.  It  was  pleaded 
by  the  defendants,  inter  alia,  that  the  suit  was  not  cognizable  by  a  civil 
Court.  The  Munsif  rejected  this  plea  on  grounds  which  he  stated  as 
follows : — 

"  I  find  that  neither  s.  83  (a)  nor  ss.  85  and  90  of  Act  XII  of  1881, 
nor  s.  93  (/)  of  the  said  Act,  which  was  relied  on  by  the  defendant's 
pleader  in  the  course  of  his  argument,  bar  the  cognizance  of  this  suit  by 
a  civil  Court,  inasmuch  as  those  sections  relate  to  property  attached 
under  s.  56  of  Act  XII  of  1881.  which  allows  distress  of  produce  of  land 
in  the  occupation  of  a  tenant,  and  not  of  standing  trees,  which,  as  will  be 
noticed  in  my  finding  on  the  fifth  and  sixth  issues  are  not  included 
in  the  produce  of  land,  within  the  meaning  of  s.  56  of  the  Bent  Act. 
The  produce  of  the  land  to  be  attached  or  distrained  under  s.  56  of  the 
N.  W.  P.  Kent  Acfc  is  specified  in  s.  61  of  the  said  Act,  and  it  appears 
from  the  perusal  of  the  latter  section  that  "  standing  crops  and  other 
ungathered  products  of  the  earth,  and  crops  or  other  products  when  reaped 
or  gathered  and  deposited  in  any  threshing  floor  or  place  for  treading  out 
grain  or  the  like,  whether  in  the  field  or  within  a  homestead,"  may  be 
distrained  under  s.  56,  Act  XII  of  1881.  The  defendants'  act  in  distrain- 
ing or  attaching  the  trees  in  dispute  under  s.  56  of  Act  XII  of  1881  was 
quite  illegal,  and  in  contravention  of  the  express  provisions  of  the  N.W. 
P.  Rent  Act  (XII  of  1881),  and  I  do  not  think  that  they  are  entitled  to 
benefit  by  their  own  act,  which  is  at  once  illegal  and  blameable.  Though 
the  defendants  allege  themselves  to  have  attached  the  trees  under  s.  56  of 
Act  XII  of  1881,  that  section  never  allows  or  gives  power  to  a  landholder 
to  attach  trees  growing  on  the  land  in  his  tenant's  occupation.  I 
therefore  think  that  the  defendants'  act  in  attaching  the  trees  in  dispute  of 
thoir  own  authority,  under  colour  of  a  legal  title,  is  no  better  than  that  of  a 
trespasser,  and  all  the  proceedings  taken  by  them  in  distraining  or  attaching 
[412]  the  trees  and  bringing  them  to  sale  are  ab  initio  null  and  void,  and 
consequently  the  cognizance  of  this  suit  by  a  civil  Court  is  not  barred  by 
ss.  83  (a),  85,  90  and  93  (/)  of  Act  XII  of  1881.  The  present  suit  is, 
moreover,  not  prohibited  by  the  terms  of  ss.  83  (a),  85  and  90  of  the  Kent 
Act,  which  simply  prescribe  a  form  of  procedure  to  be  adopted  by  a  person 
who  claims  "as  his  own,  property  which  has  been  distrained  for  arrears 
of  rent  alleged  to  be  due  from  any  other  person."  and  s.  93  (/)  is  not 
applicable,  because  the  proceedings  taken  by  the  defendants  are  altogether 
void  on  account  of  their  illegality,  and  the  relation  of  landlord  and  tenant 
does  not  exist  between  the  parties  to  the  suit.  Hence  my  finding  on  this 
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1889        issue  is  that  the  suit  ia  within  the  cognizance  of  the  civil  Court,  and  this 
DEC.  2.      Court,  being  a  civil  Court,  has  jurisdiction  to  try  it." 

The    defendants  appealed  to  the  District  Judge  of  Mainpuri.     The 
FULL       Judge  reversed  the  Munsif's  decree  and  dismissed  the  suit,  on  grounds 
BENCH,     which  he  stated  as  follows  : — 

—  "  I  think  the  jurisdiction  of  the  civil  Court  is  clearly  ousted  by  s.  93 

12  A.  409     (f)  of  the  Rent  Act.     It  is  there  laid  down  that  "  no  Courts  other  than 
(P.B.)=      Courts  of  revenue  shall  take  cognizance  of  any  dispute  or  matter  in  which 
10  A  W.N.    any  gujt  of  the  nature  mentioned  in  this  section  might  be  brought."    One 
(1890;  145.    of  j;he  classes  of  suits  mentioned  is  "  suits  for  contesting  the  exercise  of 
the  powers  of  distress  conferred  on  landholders  and  others  by  this  Act,  or 
anything  purporting  to  be  done  in  the  exercise  of  the  said  power,  or  for  com- 
pensation for  wrongful  acts  or  omissions  of  the  distrainer." 

"  Now  I  think  it  cannot  be  denied  that  the  action  of  the  landlord, 
whether  right  or  wrong,  in  distraining  and  selling  the  guava  trees  and 
their  fruit,  purported  to  be  done  in  the  exercise  of  the  powers  of  distress 
conferred  by  the  Act,  and  the  plaintiff  in  the  case,  might,  if  he  had  chosen, 
have  instituted  a  suit  under  s.  83  to  try  the  right  to  the  property,  or  might 
have  sued  for  compensation  under  s.  85.  I  think  the  use  of  the  expression 
"  purporting  to  be  done,"  extends  the  jurisdiction  of  the  revenue  Courts  to 
illegal  as  well  as  to  legal  distraints,  and  as  that  jurisdiction  in  an  exclusive 
one,  I  hold  the  Munsif  had  no  power  to  bear  the  case. 

[413]  "  Had  this  case  been  instituted  in  what  I  hold  to  be  the 
proper  Court,  i.e.,  in  the  Kevenue  Court,  no  appeal  would  have  lain  to 
this  Court,  and  therefore  I  think  I  cannot  deal  with  the  case  under 
s.  206,  Bent  Act.  It  is  unnecessary  to  go  into  the  other  grounds  of  appeal. 
"For  the  above  reason  I  reverse  the  decision  of  the  lower  Court, 
and  decree  the  appeal  with  costs." 

The  plaintiff  appealed  to  the  High  Court,  on  the  ground  that  "  the 
suit  was  cognizable  by  the  civil  Court,"  and  "no  Revenue  Court  could 
grant  the  relief  claimed  in  the  suit."  The  appeal  came  for  hearing  before 
Straight,  J.,  who,  being  of  opinion  that,  "  looking  to  the  terms  of  ss.  83 
and  85,  the  question  raised  was  nob  without  difficulty,"  referred  the 
case  to  a  Division  Bench.  Eventually,  the  Division  Bench  ordered  that 
the  appeal  should  be  heard  by  the  Full  Bench,  and  it  was  heard  accord- 
ingly. 

Pandit  Sundar  Lai  and  Munshi  Nawal  Behari  Bajpai,  for  the 
appellant. 

Munshi  Madho  Prasad,  for  the  respondents. 

ORDERS. 

EDGE,  C.  J. — The  plaintiff  brought  his  suit  in  the  civil  Court  for  a 
declaration  of  title  to  trees  and  produce  of  trees,  and  for  damages.  The 
plaintiff  alleged  that  the  trees  and  the  fruit  were  his  property,  and  that 
they  had  been  wrongfully  distrained  and  sold  by  the  zamindars.  and 
wrongfully  purchased  and  taken  possession  of  by  the  defendants,  Din 
Dial  and  Har  Dial.  He  joined  as  a  defendant  one  Tula,  who  was  or  had 
been  a  tenant  of  the  land  on  which  the  trees  were.  The  Munsif  on  the 
question  of  jurisdiction  held  the  suit  was  maintainable  in  the  civil 
Court.  The  learned  District  Judge  was  of  a  different  opinion,  and  on 
appeal  dismissed  the  suit  on  the  ground  that  the  prohibition  contained 
in  s.  93,  cl.  (/)  of  the  Rent  Act  (XII  of  1881J  barred  the  jurisdiction 
of  the  civil  Court.  I  have,  I  may  say,  very  great  respect  for  the  opinion 
of  the  particular  District  Judge,  but  I  think  in  this  case  he  hardly 
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appreciated    the    position    of    the   parties    who    where  before  him   in      1889 
the  suit.     I  do  not  think  it  necessary  to  consider  whether  or  not  the  civil     DEC.  2, 
[414]    Court  would   have  jurisdiction  to   try   this   suit  if  it  had   been 
brought  against  the  zemindar  as  zemindar  and  distrainer.     Here  we  have      FULL 
a  plaintiff   who   says  that   his   property   has   been   wrongfully   sold  and    BENCH, 
wrongfully   taken   possession  of  by  the  two  principal  defendants,  in  fact, 
the  two  defendants  who  have  appeared  in  the  suit.     In  my  opinion  it  does     12  *•  * 
not  matter  whether  those  defendants    who    were    sued  here    for   having  -L^ 

wrongfully  purchased   and   taken   possession  of  what  is  alleged   to  be  the    10  *•  ™  Nl 
plaintiff's  property,   were  the   zemindars'or   distrainers  or   outsiders.     I  (™90)  115. 
cannot  find  anything  in  ss.  83,  85  or  93  of  the  Kent  Act  to  deprive  a  civil 
Court  of  the  general  jurisdiction  which  it  has  under  s.   11  of  the  Code  of 
Civil  Procedure,  to  hear   and  determine  a  suit  in  which  a  man  says,  "  my 
property  has  been  wrongfully   converted  and  taken  possession  of  by  the 
defendants  who  purchased  it." 

In  my  opinion  this  is  nothing  more  or  less  than  a  civil  suit  maintain- 
able in  the  civil  Court.  Pandit  Sundar  Lai  has  relieved  us  of  the 
necessity  of  considering  whether  the  suit,  so  far  as  the  fruit  was  concerned, 
was  a  revenue  Court  suit  or  a  civil  Court  suit.  He  has  on  behalf  of  his 
client  the  plaintiff,  expressly  withdrawn  the  claim  in  respect  of  the  fruit. 
As  to  the  trees  not  being  distrainable,  this  Court  has  already  previously 
held  on  more  occasions  than  one  that  trees  are  not  subjects  of  distress. 
I  am  of  opinion  that  the  appeal  should  be  allowed,  the  case  remanded 
under  s.  562,  Civil  Procedure  Code,  to  the  Court  of  the  District  Judge,  to 
be  disposed  of  by  the  Judge  on  the  merits.  Costs  will  abide  the  result, 

STRAIGHT,  J. — The  plaintiff  in  the  suit  to  which  this  appeal  relates, 
in  execution  of  a  decree  against  two  persons  of  the  name  of  Parshad  and 
Rattan,  attached  certain  trees  belonging  to  his  judgment-debtors  and  upon 
the  23rd  December  1882,  those  trees  were  sold  and  purchased  by  one 
Jawahir  Ahir,  who,  in  turn,  for  good  consideration,  assigned  them  over 
to  the  plaintiff,  and  that  is  his  title. 

Subsequently,  in  the  year  1886,  Parshad  and  Rattan  having  dis- 
appeared from  the  land  of  which  they  have  been  in  occupation,  and 
one  Tula  having  been  placed  in  occupation  of  that  land  by  Din  Dial 
and  Har  Dial,  the  zemindars,  they,  upon  the  5th  January,  1886, 
[413]  purporting  to  act  under  the  distress  chapter  of  the  Rent  Act,  attached 
45  of  the  trees  that  had  been  purchased  by  the  plaintiff  in  1882  with  the 
fruits  thereon,  and  on  the  9th  February,  1886,  those  trees  and  the  fruits 
were  sold  and  purchased  by  these  defendants  for  a  sum  of  Rs,  5-8-0  and 
As,  8  respectively.  The  plaintiff  in  the  present  suit  asserts  that  he  was 
unaware  of  that  sale,  and  he  now  comes  in,  in  the  civil  Court  for  a  decla- 
ration of  his  proprietary  title  to  the  45  trees  so  distrained  and  sold,  and 
for  the  value  of  the  fruits  appropriated  by  the  defendants.  The  latter 
question  is  not  now  before  us,  and  I  need  not  discuss  or  deal  with  it. 

There  were  a  variety  of  pleas  taken  by  the  defendants  to  the  plaintiff's 
claim ;  among  others  a  plea  that  this  was  a  suit  exclusively  within  the 
cognizance  of  the  revenue  Court,  and  that  not  having  been  brought  in 
the  revenue  Court,  the  plaintiff  could  not  succeed,  and  accordingly  his 
claim  should  be  dismissed. 

The  Munsif,  as  a  Court  of  first  instance,  was  against  that  view,  and, 
after  discussing  all  the  matters  connected  with  the  litigation,  came  to  the 
conclusion  that  the  plaintiff  was  entitled  to  recover  in  respect  to  40  trees, 
and  have  a  declaration  of  his  proprietary  title,  as  well  as  to  receive  Rs.  5, 
the  price  of  150  guavas  rnisappopriated  by  the  defendants.  There  was 
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1889  then  an  appeal  to  the  District  Judge  ;  and  be  was  of  opinion  that  the  case 

DEC.  3.  was  instituted  iu  the  wrong  Court  r  that  if  instituted  at  all,  it  should  have 

been  in  the  revenue  ourt,  and  he  laid  great  stress  upon  cl.  (fj  of  s.  93, 

FcLfc  Rent  Act,  as  read  in  conjunction  with  the  first  paragraph  of  that  section, 

BENCH,  which  excludes  the  jurisdiction  of  the  civil  Court. 

12~A~409  -^8  I  sa^  *n  kh0  or(^er  °f  Deference,  so  I  repeat  now,  that  unless  this 

(F  B  )=•      su^  '8  Prohibited  by  any  positive  statutory  provision,  the  civil  Court  must 
10  A  W  N    ^ake  cognizance  of  it.     It  is  immaterial  and  unnecessary  to  discuss  any 
(1890)  145     Question  with  regard  to  the  plaintiff's  right  to  damages.     The  case,  there- 
fore, stands  before  us  as  simply  one  in  which  the  plaintiff  seeks  a  declara- 
tion of    his  proprietary  title  to  45  trees  which  were  purchased  by    the 
defendants  onthe  9th  February,  1886      Is  that,  then,  a  suit    for"  con- 
testing the  exercise  of  the  powers  of  distress  conferred  on   landholders  and 
others  by  this  Act,  [416]  or  is  it  a  suit  for  contesting  "  anything  purport- 
ing  to  be  done  in  the  exercising  of    the    said    power,"   or    is  it  a    suit 
"  for  compensation  for  wrongful  acts  or  omissions  of  a  disbrainer  ?  " 

Now,  on  former  occasions  in  dealing  with  this  section,  I  took  occasion 
to  say  that  in  my  opinion  cl.  (/)  of  s.  93  must  be  read  in  reference  to,  and 
as  limited  by,  what  appears  in  the  preceding  chapter  relating  to  distress. 
It  cannot  be  suggested  fora  moment  seriously  that  trees  upon  land  are 
capable  of  distraint  as  being  within  the  definition  of  "  standing  crops  and 
other  ungathered  products  of  the  earth,  which  are  liable  to  distress 
within  the  meaning  of  s.  61,  Rent  Act.  and  it  could  only  be  in  reference 
to  things  capable  of  distress  that  the  provision  of  chapter  IV  of  the  Rent 
Act  could  have  any  application.  In  every  respect  the  plaintiff's  claim 
appears  to  me  to  be  one  that  does  not  fall  within  the  four  corners  of  the 
Rent  Act.  Taking  s.  83,  upon  which  so  much  strees  has  been  laid  by 
the  learned  Judge,  it  is  clear  to  my  mind  that  s.  83  contemplates  cases  in 
which,  prior  to  a  sale  having  been  ordered  to  take  place  under  a  distress, 
a  party  comes  in  and  seeks  to  induce  the  Court  to  stay  its  hand  ;  and 
that  this  is  so'  is  abundantly  clear  from  the  orders  that  the  Court  may 
make  ;  as  the  statute  says  his  right  may  be  tried  "  in  the  same  manner 
and  under  the  same  conditions  as  to  the  time  of  instituting  the  suit  and 
to  the  consequent  postponement  of  sale,  as  a  person  whose  property  has 
been  distrained  for  an  arrear  of  rent  alleged  to  be  due  from  him  may 
institute  a  suit  to  contest  the  demand."  When  we  come  to  look  at  the 
following  clauses  of  the  section  as  to  what  orders  can  be  made,  I  find 
nothing  to  show  that  those  orders  when  made  would  preclude  a  person 
from  coming  into  the  civil  Court  to  have  his  title  declared,  It  is  only 
necessary  to  add  that  this  case  does  not  in  my  opinion  fall  within 
s.  86,  Rent  Act. 

I  am  therefore  of  opinion  that  the  order  proposed  by  the  learned 
Chief  Justice  is  the  right  order,  and  I  would  decree  this  appeal,  and,  revers- 
ing the  decree  of  the  learned  Judge,  I  would  remand  the  case  for  disposal 
upon  the  merits. 

BRODHURST,  J.— I  also  concur  with  the  learned  Chief  Justice. 

[417]  TYRRELL,  J.— I  concur  with  the  remarks  of  the  learned  Chief 
Justice  and  my  brother  Straight. 

MAHMOOD,  J. — I  also  concur  in  the  conclusion  at  which  the  learned 
Chief  Justice  has  arrived  in  this  case,  and  also  in  what  I  regard  as  the 
turning  point  of  the  decision  of  this  case  as  stated  by  my  brother  Straight. 
I  am,  however,  anxious  to  indicate  the  main  features  of  the  reason  which 
have  induced  me  to  concur  in  the  order  which  has  been,  made, 
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Now,  the  facts  of  the  case  and  the  nature  and  scope  of  the  suit  are       1889  ' 
well    described  in  the  judgment  of  the  Court  of  first  instance,  and  their     DEC  2, 

general  and  important  effect  has  also  been  already  stated  by  my  brother        

Straight  in  his  judgment,  and  as  to  that   I  wish  to  add  nothing.     What, .     FULL 
however,  seems  to  me  necessary  to  state  is  that  I  attach  a  very  liberal  and     BENCH. 
vast  interpretation  to  the  general  terms  of  s.  11  of  the  Code  of  Civil  Pro-        "7~~409 
cedure,  for  purposes  of  determining  the  question  whether  or  not  suits  which    12  *•  *08 
are,  as  a  matter  of  fact,  instituted  in  the  civil  Court  are  or  are  not  cogniz-      *F'Bj)=I, 
able  by  such  tribunals.     I  have  before  now  said  that  s.  His  of  vast  scope   10  A.W.H. 
including  even  what  are  known  as  rent-suits  or  suits  cognizable  by  the   (1890)  146. 
revenue  Court,    but  for  the  circumstance  that  such  suits,  though  civil   in 
their  nature,  are  expressly  excluded  from  the  jurisdiction  of  the  civil  Courts 
by  dint  of  some  special  statutes. 

In  the  present  case,  the  solitary  statute  which  has  ever  been  referred 
to,  either  by  the  learned  Judge  of  the  lower  appellate  Court,  or  in  the 
course  of  the  argument  of  the  case  before  us  in  the  Full  Bench,  has  been 
the  Eent  Act,  with  special  reference  to  some  of  its  clauses.  It  is,  there- 
fore, relying  on  that  statute  that  it  has  been  contended  that  the  civil 
Court  has  no  jurisdiction  to  entertain  this  suit  at  all.  In  dealing  with 
that  matter  I  wish  to  call  especial  attention  to  the  preamble  of  that  enact- 
ment, which  limits  the  scope  of  the  whole  of  that  statute  to  purposes  of 
amending  the  law  by  saying  that  its  object  was  to  "  amend  the  law 
relating  to  the  recovery  of  rent  in  the  North- Western  Provinces  of  the 
Presidency  of  Fort  William  in  Bengal." 

[418]  I  have  held  before  now  that  in  cases  of  doubt,  and  in  the  ab- 
sence of  express  provision  to  the  contrary,  the  preamble  must  be  taken  in 
restricting  and  governing  the  rest  of  the  enactment.  In  this  case  I  may 
safely  say  that  the  preamble  has  not  been  transgressed  by  anything  that 
the  enactment  provides  in  the  subsequent  sections  of  which  it  consists. 

Eeading  the  enactment  in  this  light,  ss.  83,  84=  and  85  upon  which 
so  much  emphasis  was  laid  by  the  learned  Judge  of  the  Court  below,  seem 
to  me  to  provide,  what  by  brother  Straight  has  called  a  summary  remedy, 
which  cannot  debar  any  other  remedy  which  the  law  allows  under  the 
general  enactment  such  as  s.  11  of  the  Civil  Procedure  Code.  I  have  also 
before  now  said  that  where  the  law  provides  two  or  more  remedies,  there 
is  no  reason  to  think  that  the  one  debars  the  other  ;  and  therefore  both 
must  be  understood  to  remain  open  to  him  who  claims  a  remedy  such  as 
a  tribunal  of  the  class  that  the  civil  Court  is,  is  called  upon  to  award. 

Viewing  the  case  and  the  points  raised  therein  in  this  light,  the 
solitary  question  of  importance  here  seems  to  me  to  rest  entirely  upon  the 
interpreation  of  cl.(/)  of  s.  93  of  the  Eent  Act,  and  reading  that  clause  as 
I  have  repeatedly  done,  I  have  no  doubt  that  it  does  not  debar  the  ordinary 
remedy  open  to  a  person  claiming  ownership  of  immoveable  property  such 
as  the  trees  claimed  in  this  case,  and  does  not  prevent  such  property  being 
made  the  subject  of  civil  suit. 

Pandit  Sundar  Lai  has  withdrawn  the  claim  so  far  as  it  relates  to 
the  fruit  of  the  trees  in  dispute,  and  as  to  that,  I,  following  the  example 
of  my  brother  Straight,  will  not  say  anything  further.  No  process  of  Court 
such  as  the  Eent  Act  contemplates  can  oust  the  jurisdiction  of  the  civil 
Courts  in  suits  relating  to  title  to  immoveable  property.  When  such  a 
dispute  arises  over  an  action  pretended  to  have  been  taken  under  some 
clause  or  other  of  that  enactment,  and  is  contested  upon  the  ground  that 
the  purchaser  has  purchased  nothing,  the  civil  Court  is  not  debarredfrom 
saying  that  that  process  was  wrongfully  issued  and  that  the  purchaser 
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1889  [419]  under  it  acquired  no  title,  and  that  the  original  owner  continued  to 

DEC.  3.  be  the  owner  and  could  maintain  the  action. 

— -  '  I  shall  add  nothing  beyond  saying  that  I  agrae  in  the  order  that  the 

FULL  learned  Chief  Justice  and  my  brother  Straight  hava  made  in  this  case. 

BENCH.  Cause  remanded. 


12  A.  409 

(P.B.).  12  A.419(FB,)  =  10A.W.N.  (1890)  162. 

'  FDLL  BENCH- 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight, 
Mr.  Justice  Brodhurst,  Mr.  Justice  Tyrrell,   and  Mr.  Justice  Mahmood, 


MADHO  LAL  AND  ANOTHER  (Plaintiffs)  v.  SHEO  PR  AS  AD  MISR 
AND  OTHERS  (Defendants).     [4th  Dacember,  1889.] 

Act  XII  of  1981  (N.W.P.  Rent  Act),  ss.  9,  93,  <6),  91,  206— Occupancy  tenant -Mortgage 
of  occupancy  holding  — Such  mortgage,  not  an"  act  inconsistent  with  the  purpose 
for  which  the  land  was  let" — Suit  to  eject  mortgagee  in  possession— Jurisdiction  of 
civil  Court— Appeal— Objection  to  jurisdiction  net  taken  in  first  Court. 

A  mortgage  of  his  holding  by  an  occupancy  tenant,  under  which  the  mort- 
gagee obtains  possession,  is  not  an  act  "  detrimental  to  the  land  "  or  "  inconsis- 
tent with  the  purpose  for  wbichtbe  land  was  let,"  within  the  meaning  of  s.  93(6) 
of  the  N.W.P.  Rent  Act  (XII  of  1881).  An  act  detrimental  to  the  land 
means  an  act  which  injures  the  land  itself.  An  act  inconsistent  with  the 
purpose  for  which  the  land  was  let,  must  be  some  such  act  as  the  making  of  a 
tank,  or  the  altering  the  character  of  the  land,  as,  for  instance,  turning  it  from 
agricultural  laud  to  building  land. 

But  a  mortgage  with  possession,  whether  the  possession  is  given  at  the  time  of 
the  granting  of  the  mortgage,  or  is  obtained  later  by  virtue  of  the  mortgage,  is  a 
transfer  within  the  prohibition  of  s.  9  of  the  N.W.P.  Bent  Act. 

A  suit  by  the  zemindar  to  eject  the  mortgagee  of  an  occupancy  holding  or  hia 
representatives  in  pOBsesion;  does  not  fall  within  ss.  93  (b)  and  94  of  the  N.W.P. 
Bent  Act,  but  is  cognizable  by  a  civil  Court,  under  the  rules  of  limitation  applic- 
able to  suits  in  such  Courts. 

Under  s.  205  of  the  N.W.P.  Bant  Act,  when  no  objection  to  the  jurisdiction 
was  taken  in  the  first  Court,  an  objection  to  the  jurisdiction  is  not  to  be  enter- 
tained in  the  appellate  Court,  but  the  Judge  must  try  the  case  upon  the  facts, 
and  apply  the  law  applicable  to  those  facts.  Debi  Saran  Lai  v.  Debi  Saran 
Upidhia  (1)  approved. 

[Oil]  ,  15  A.  219  ;  R.,  14  A,  223  ;  11  A.W.N.  191,  4  O.C.  314.] 

THE  facts  of  thid  case  were  as  follows.  The  defendant,  Sheo  Prasad, 
held  8  bighas  12  biswas  and  5  dhurs  of  land  in  mauza  Deokaii  as  an 
occupancy  holding,  and  on  the  18th  August  1877  he  executed  a  simple 
mortgage  of  the  holding  in  favour  of  one  Mahip  [420]  Singh  for  Bs.  399. 
The  deed  was  registered  on  the  8th  September  1877.  By  the  deed  it  was 
agreed  that  the  mortgagor  should  remain  in  possession,  and  that,  if  the 
mortgage- money  with  interest  should  not  be  paid  in  five  years,  the  mort- 
gagee should  be  put  in  possession  and  should  thenceforth  take  the  profits 
in  lieu  of  interest  until  the  whole  principal  and  interest  were  paid. 

The  mortgagor  having  made  default  in  payment  of  the  mortgage- 
money  with  interst,  the  heirs  of  the  mortgagee  brought  a  suit  for  posses- 
sion of  the  holding  in  accordance  with  the  mortgage-deed,  and  on  the  21st 
March  1883  they  obtained  a  decree,  under  which  they  obtained  possession 
on  the  18th  November  1885. 

(1)  6  C.  378. 
1012 


YI]  MADHO  LAL   V.   SHEO  PRASAD  MISB  12  All.  421 

The  present  suit  was  instituted  on  the  28th  April  1886  by  Madho  Lai,       1889 
and  Sahdho  Lai,  zemindars  of  the  occupancy  holding   mortgaged  ;  and    it     DEC.  4, 

purported  to  be  brought    under  s.  93  (6)  of  the  North- Western  Provinces        

Bent  Act  (XII  of  1881),  for  the  ejectment  of  the  heirs  of  the    mortgagee.      FULL 
The  mortgagor,  Sheo  Prasad,  also  was  made  a  defendant.     The  suit  was     BENCH. 
brought  in  the  Court  of  the  Assistant  Collector  of  Jaunpur.  

One  of  the  pleas  taken  by  the  defendants  was  that  the  suit  was  barred 
by  the  limitation  of  one  year  prescribed  by  s.  94    of   the    North-Western     i  j  ™^» 
Provinces    Eent    Act.     No    objection    was  taken    that  the  suit  was  not   : * '    «!!' 
cognizable  by  a  revenue  Court.     The  Court  of  first  instance  held  that  the  '       ' 
cause  of  action  arose  on  the  8th  September,  1877,  the  date  on  which    the 
deed    of  mortgage  was  registered  ;  that  the  plaintiffs  became  aware  of  the 
execution  of  the  deed  at  a  time  considerably  more   than  one  year  before 
the  28fch  April  1886,    when  the  suit  was  instituted  ;  and  that  under  s.  94, 
the  suit  was  barred  by  limitation.     The  Court  further  held  that  the  mort- 
gage executed  by  the  occupancy  tenant,  Sheo  Prasad,  was  an  act  "  incon- 
sistent with  the  purpose  for  which  the  land  was  let"  within  the    meaning 
of  s.  93  (6)  of  the  North- Western  Provinces  Rent  Act. 

The  plaintiffs  appealed  to  the  District  Judge  of  Jaunpur,  who  held 
that  s.  93  (6)  was  applicable  ;  that  the  suit  should,  under  s.  94,  have 
been  brought  within  one  year  from  the  date  of  execution  of  the  mortgage- 
deed  ;  and  that,  not  having  been  so  brought,  it  was  barred  [421]  by 
limitation.  He  accordingly  dismissed  the  appeal.  No  objection  to  the 
effect  that  the  suit  was  not  cognizable  by  the  revenue  Court  was  raised 
before  him. 

The  plaintiffs  presented  a  second  appeal  to  the  High  Court.  The 
appeal  came  on  for  hearing  before  Edge,  C.  J.,  and  Brodhurst,  J.,  who 
passed  the  following  order  : — 

Having  regard  to  the  decisions  in  Debt  Prasad  v.  Ear  Dayal  (1), 
Fatima  Begam  v.  Hansi  (2),  and  Gopal  Pandey  v.  Parsotam  Das  (3),  we 
think  that  this  case  should  be  heard  by  a  Full  Bench  of  five  Judges. 
With  the  consent  of  Mr.  Juala  Prasad,  for  the  appellants  and  of  Mr.Kashi 
Prasad  for  the  respondents,  we  order  that  this  appeal  be  heard  by  a  Full 
Bench." 

Munshi  Juala  Prasad,  Munshi  Madho  Prasad  and  Munshi  Sukh 
Earn,  for  the  appellants. 

Munshi  Kashi  Prasad,  for  the  respondents. 

OBDEE. 

EDGE,  0.  J. — This  was  a  suit  brought  in  the  Bent  Court  by  the 
zemindars  for  ejectment  under  s.  93,  cl.  (6),  of  the  Bent  Act  (XII  of  1881). 
The  defendants  were  the  occupancy  tenants,  who  were  out  of  possession, 
and  the  heirs  of  his  mortgagee,  who  had  obtained  possession  under  the 
mortgage  to  the  mortgagee.  There  was  no  objection  raised  in  the  first 
Court  as  to  the  jurisdiction  of  that  Court,  nor  in  fact  was  there  any 
objection  of  that 'kind  raised  in  the  appellate  Court.  On  appeal  the 
District  Judge  dismissed  the  suit,  holding  that  the  period  of  limitation 
applicable  to  the  suit  was  one  year,  and  that  the  cause  of  action  arose  on 
the  making  of  the  mortgage  in  1877.  If  the  12  years  was  the  period  of 
limitation  applicable,  the  suit  was  in  time.  We  have  to  consider  whether 
this  was  a  suit  which  must  be  brought  in  the  civil  Court,  because  on  the 
decision  of  that  question  depends  the  question  as  to  whether  the  Judge 

U)  '  A,  691.  (2)  9  A.  244.  (8)  5  A.  131, 
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1889       was  right  in  applying  the  period  of  one  year's  limitation  to  bhe  suit.     The 

DEO  4       meaning    of    cl.   (b)    of  s.  93  of  the  Bant  Act  has  been  from  tima  to  time 

•cinTT       discussed  in  the  Benches  of  this  Court,  and  I  think  I  am  justiQel  in  saying 

that  now  [422]  we  are  all  agreed  as  to  the  meaning  of  that  section,  so  far 

BENCH.    ftg    a  cagQ  Qf    bhjg  kjn(j  jg  concerned,  and  in  the  view  tha*i  I  am  about  to 

12  A.  419    express  I  think  I  am  expressing  tho  opinion  of  my  brother  Judges  on   the 

(P.B.)13      Bench.     In  our  opinion,  an  act  is  not  detrimental  to  the  land,  within    the 

10  A.W.N.  meaning  of  that  clause,  unless  it  injures  the  land  itself.     It  is  quite  plain 

(1890)  162.    that  the  making  of  a  mortgage  would  not  in  itself  injure  the  land    within 

the    meaning    of  cl.  (6).     An  act,  to  be  inconsistent  with  the   purpose  for 

which  the  land  was  let,  must  be  some  such  act  as  the  making  of  a   tank, 

or  the  altering  of  the  character  of  the  land,  as,  for  instance,  by  turning  it 

from  agricultural  land  to  building  land.     The  mere  granting  of  a  mortgage 

cannot   be  an  act  inconsistent  with  the  purpose  for  which  the  land  was 

let. 

The  plaintiff's  case  is  that  this  is  an  occupancy  holding,  and  if  Sheo 
Prasad  was  an  occupancy  tenant  he  became  an  occupancy  tenant  by  virtue 
of  the  application  of  s.  8  of  the  Rent  Act,  and  there  is  nothing  appearing 
here  to  show  that,  when  he  orginally  became  a  tenant;,  or  during  any  part 
of  his  tenancy,  there  was  any  agreement  between  the  zemindar  and  him  by 
which  his  present  act  was  inconsistent  with  the  purpose  for  which  the  land 
was  let.  Consequently  I  am  of  opinion  that  the  ac!.  of  mortgaging  which 
was  relied  upon  here  was  not,  within  the  meaning  of  cl.  (b)  can  act  detri- 
mental to  the  land,  or  inconsistent  with  the  purpose  for  which  the  land  was 
let. 

It  is  another  question  altogether  whether  this  mortgage,  under  which 
.the  mortgagee  obtained  possession  of  the  land,  was  not  an  act  inconsistent 
with  the  provisions  of  s.  9  of  the  Kent  Act  itself,  so  far  as  its  validity  was 
concerned.  On  that  point  also  we  are  all  agreed,  and  I  think  I  am  express- 
ing the  opinion  of  the  rest  of  the  Court  in  saying  that,  at  any  rate,  a 
mortgage  with  possession,  whether  the  possession  is  given  at  the  time  of 
the  granting  of  the  mortgage  or  is  obtained  later  under  the  mortgage  by 
virtue  of  the  mortgage,  is  a  transfer  within  the  prohibitioa  of  s.  9  of  the 
Bent  Act  (XII  of  1881). 

Under  these  circumstances  I  am  of  opinion  that  this  was  a  suit  for  the 
civil  Court,  and  that  we  must  allow  this  appeal  to  this  [423]  extent, 
that  the  case  will  have  to  be  sent  back  to  the  District  Judge  of  Jaunpur 
to  be  replaced  on  his  file  of  pending  appeals  and  to  be  disposed  of  by 
him  according  to  law.  I  may  only  say  that  I  agree  with  what  was  said 
by  my  brother  Straight  as  to  the  effect  of  s.  206  of  the  Bent  Act  in  the 
case  of  Debi  Saran  Lai  v.  Debi  Saran  Upadhia  (1).  He  there  says: 
"  Under  s.  206,  if  such  an  objection  was  not  taken  in  the  first  Court,  the 
appellate  Court  is  to  disregard  it  and  to  dispose  of  the  appeal  independent 
of  all  considerations  as  to  whether  the  first  Court  had  or  had  not 
jurisdiction."  As  I  understand  that  judgment,  my  brother  Straight 
meant,  and  I  think  rightly,  that,  when  no  objection  to  the  jurisdiction 
was  taken  in  the  first  Court,  an  objection  to  the  jurisdiction  was  not  to 
be  entertained  in  the  appellate  Courh,  and  the  Judge  must  try  the  case 
upon  the  facts,  and  apply  the  law  applicable  to  those  faobs.  The  case  ia 
remanded,  and  costs  will  abide  the  result. 

STRAIGHT,  J.— The  defendant,  Sheo  Prasad,  on  the  18th  August  1877, 
executed  a  mortgage  of  what  for  the  purposes  of  this  decision  must  be 

(1)  6  A.  378. 
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regarded  as  an  occupancy  holding.     The  term  of  that  mortgage  was  that      1689 
the  mortgagor   was  to  remain   in  possession  as  before,  and  that  if,  at  the     DEC.  4. 
end  of  the  period  of  five  years,  the  mortgage-money  was  not  paid  up  with 
interest,   the  mortgagee  should  take   possession  of  the  occupancy  holding.       FULL 
The   mortgagor  did   not  pay  up  the   mortgage- money  with  interest,  and     BENCH. 

consequently  the  mortgagee  had  to  bring  a  suit  for  possession,  in  which        . 

he  obtained  a  decree  on  the  21st  March,  1883.  In  execution  of  that  decree     *2  *•  **" 
the  mortgagee  obtained  actual  possession  on  the  18th  November  1885,     (*•* 
and  he  was  admittedly  in  possession  at  the   date  of  the  institution  of  the   *    *  W.N, 
present  proceeding  on  the  28th  April  1886.  <18fl°)  162- 

Now  this  suit,  whatever  be  the  particular  forum  that  had  special  cog- 
nizance of  it  under  the  law,  was  a  suit  that  was  mainly  directed  to  the 
displacement  of  the  mortgagee  in  possession,  and  that  displacement 
could  only  take  place  by  reason  of  showing  that  the  act  of  the  occupancy 
tenant  in  putting  him  in  possession  was  either  illegal,  that  is  to  say, 
contrary  to  the  provisions  of  the  statute,  or  [424]  of  a  character 
detrimental  to  the  land  in  his  occupation,  or  inconsistent  with  the 
purpose  for  which  the  land  was  let.  If  the  act  of  this  making  of  the 
mortgage  and  giving  possession  under  it  was  in  the  latter  category,  then 
the  suit  properly  fell  within  cl.  (b)  of  s.  93  of  the  Rent  Act.  If  it  fell 
within  the  former  category,  it  was  undoubtedly  a  civil  suit  for  a  civil 
Court,  and  I  desire  to  say  most  emphatically  that,  in  my  opinion,  the 
jurisdiction  of  the  civil  Courfc  to  entertain  suits  of  a  civil  nature  should 
not  be  excluded  unless  the  language  is  so  clear  and  specific  that  there  can 
be  no  doubt  about  it  that  a  particular  Court  of  limited  jurisdiction  was 
intended  to  have  ? ole  cognizance  of  the  particular  proceeding. 

In  this  present  case  it  is  quite  obvious  from  the  facts,  as  stated  in 
the  plaint,  that  what  the  plaintiff  complained  of  was  that  a  trespasser,  in 
the  shape  of  a  person  who  had  no  right  upon  the  land  within  the  ambit 
of  his  Zemicdari,  which  land  ought  to  have  been  occupied  by  bis  occu- 
pancy-tenant, was  in  possession  of  that  land,  and  his  sole  object*  was  to 
get  that  person  out.  It  was  idle  to  suggest  that  it  was  a  suit  for  the 
ejectment  of  the  occupancy  tenant,  because  he  was  not  in  possession,  and 
an  order  of  ejectment  as  against  him  in  the  summary  shape  that  is  provid- 
ed for  by  the  Kent  Act  would  have  been  a  brutum  fulmen,  because  the 
mortgagee  would  have  remained  in  possession  and  could  not  have  been 
moved  by  any  order  of  the  Bent  Court.  Such  being  the  shape  of  the  suit, 
it  is  true  that  no  objection  was  taken  when  it  came  before  the  revenue 
Court,  that  it  was  a  civil  suit,  and  so  far  no  difficulty  could  arise.  But  it 
went  in  appeal  to  the  learned  Judge,  and  that  officer,  because  he  fills  the 
position  of  a  Court  of  appeal  in  certain  rent  cases,  and  as  the  civil  Court 
of  appeal  of  highest  subordinate  character  under  our  jurisdiction,  bad  the 
power  to  deal  with  this  case  under  the  statute  ;  according  as  be  found 
it  to  be  a  rent  suit  he  was  to  deal  with  it  as  a  rent  suit  and  apply  the 
rules  and  the  strict  rules  of  limitation  of  the  rent  law,  on  the  other  band, 
if  be  found  ifc  to  be  a  civil  Court  suit,  he  was  bound  to  apply  the 
rules  of  limitation  and  the  law  applicable  to  the  trial  of  civil  suits.  In 
the  case  to  which  the  learned  Chief  Justice  has  [425]  referred,  and  it 
is  a  satisfaction  to  me  to  know  that  he  approves  what  I  then  said,  I 
took  some  pains  to  define  in  very  clear  and  intelligible  language  what  is 
the  specific  and  precise  operation  of  these  particular  sections  of  the  rent 
law,  that  is  to  say,  ss.  206,  207  and  208  of  the  Bent  Act,  and  as  to  what 
ara  the  precise  powers  that  a  Judge  sitting  in  appeal  has  in  dealing  with 
cases  thereunder.  The  learned  Judge,  when  this  case  came  before  him, 
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1889       dig-closing  the  matters  which  I  have  mentioned  as  appearing  upon  the 

DEC.  4.     plaint,  the  statement  of  defence  and  the  evidence,  should  have  treated  this 

as  a  civil  suit,  namely,  as  a  suit  brought  by  the  plaintiff  for  the  purpose 

FULL      of  recovering  possession  from  a  trespasser  in  the  person  of  the  mortgagee, 

BENCH,    who,  under  a   document   that  was  not  worth  the  paper  it   was  written 

upon,  because  void  under  the  rent  law,  had  obtained  possession. 

12  A.  419  Then  if  that  was  the  form  in  which  he  should  have  regarded  the  suit, 

^1B™T.     be  was  wrong  in  applying  the  shorter  period  of  limitation,  and  it  was  his 

10  A.  W.N.    jrjU8jneg8  {;0  fin(j  ou{;  what  was  the  ordinary  limitation  applicable  to  this 

890)  162.    cage      Under  these  circumstances,  as  he  has  not  done  so,  he  must  be 

told  to  do  so,  and  the  case  must  be  put  into  train  to  enable  him  to  do 

what  the  law  required  him  to  do.     I  entirely  concur  with  the   learned 

Chief  Justice  that  this  is  a  civil  Court  suit ;  that  the  limitation  applicable 

to  the  suit  is  the  limitation  applicable  to  civil  suits,  and  the  case  should 

be  remanded   under   s.   562,  Civil   Procedure  Code,  to  the  Court  of  the 

District  Judge  for  restoration  to  his  file  of  pending  appeals  and  disposal 

according  to  law.     Cost  will  follow  the  result. 

BRODHURST,  J. — I  concur  with  the  learned  Chief  Justice  and  my 
brother  Straight. 

TYRRELL,  J. — I  concur  with  the  learned  Chief  Justice  and  my  brother 
Straight. 

MAHMOOD,  J.— I  have  no  doubt,  notwithstanding  some  rulings  of 
this  Court  to  the  contrary,  that  a  mortgage  by  an  occupancy  tenant, 
in  spite  of  the  prohibition  against  transfer  contained  in  s.  9  of  the 
Bent  Act  (XII  of  1881),  and  corresponding  section  preceding  that  enact- 
ment in  the  same  behalf,  is  not  an  act  detrimental  to  the  [426] 
land,  or  inconsistent  with  the  purpose  for  which  the  land  was  let 
within  cl.  (b)  of  s.  93  of  the  present  Rent  Act,  or  the  Act  which  in  that 
behalf  preceded  it.  This  is  the  effect  of  what  I  held  in  Debi  Prasad  v. 
Bardayal  (1),  and  my  ruling  in  that  case  was  approved  by  the  present 
learned'  Chief  Justice  in  Fatima  Begum  v.  Hansi  (2),  The  suit  here  was 
therefore  a  civil  suit,  whether  the  mortgage  of  the  18th  August  1877,  was 
or  was  not  valid  under  the  rent  law,  and  reading  ss.  206,  207  and  208  of 
the  Kent  Act  together,  I  have  no  doubt,  following  the  ruling  of  my  brother 
Straight  in  Debi  Saran  Lai  v.  Debi  Saran  Upadhia  (3),  that  the  District 
Judge  should  have  decided  the  case  upon  the  merits.  I  therefore  agree 
in  the  order  made  by  the  learned  Chief  Justice. 

Cause  remanded. 


12  A.  426  (F,B.)  =  10  A. W.N.  (1890)  117. 
FULL  BENCH. 

Before  Sir  John  Edge,  Et.,  Chief  Justice,  Mr.  Justice  Straight, 
Mr.  Justice  Tyrrell,  Mr.  Justice  Brodhurst_and  Mr.  Justice  Mahmood. 


SAFDAR  ALI,  (Defendant)  v.  DOST  MUHAMMAD  AND  ANOTHER 
(Plaintiffs).     [5th  December,  1889.] 

Pre  eruption— Wajib-ul-arz-"Co-sharer,"— Purchaser  of  isolated  plot  o>  land  in  mahal 
—Purchaser  of  sir  land. 

The  wajib-ul  an  of  a  village  gave  a  right  of  pre-emption  to  "co-sharers  in  the 
mahal."     One  of  the  co  sharers  brought  a  suit  for  pre-emption  which  the  vendee- 

(1)7  A,  691.  (2)  9  A.  244.  (3)  6  A.  878, 
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defendant   resisted  on  the  ground  that  he  also  was  A  oo-sharer  in  the   mahal,  and        1889 

tha  plaintiff  had  therefore  no   preferential  right.     This  contention  was  based  on  _ 
a  former  purchase  by  the  defendant  under  a  daed  of  sale  executed  by  a  co-sharer,          _ 
and  comprising  (i)  an  isolated  plot  of  land  in  the  imhal,   (ii)   sir  lands  in  the 

mahal.  FULL 

Held  by  the  Full   Bench  that  it   being  found   that  the  vendee-defendant  had  BENCH. 
already  become  a  oo  sharer  in  the  mahil  prior  to  the  data  of  the  purchase  which          ___ 

was  in  question   in  the   suit,  the   plaintiff   had  no   preferential   right   of   pro-  12  A.  426 

emption.  /F  B  )«• 

Per  M»hmood,  J. — The   decisions  of  the  Fall   Banoh  in   Niamat  Ali  v,  Asmat  in  I  w  N 
Bibi  (1)  and  Sital  Prasai  v.  Am'.ul  Blbi  (2)  have  overruled  Haziri  Lai  v.  Ugrah 

Rai  (3)  and  Rup  Ram  v.  Mangni  (4),  <189°)  *«• 

[P.,  28  A,  124=  A  W.N.  (1905)  219  =  2  A.L.J.  612  ;  R.,  3  0.0,  110.} 

THIS  was  a  second  appeal  from  a  decision  of  the  Subordinate  Judge 
of  Allahabad.  The  facts  are  fully  skated  in  the  judgment  of  the  lower 
appellate  Court,  which  was  as  follows  : — 

[427]  "  This  appeal  arises  in  a  suit  brought  by  the  respondent  to 
enforce  his  right  of  pre-emption  under  the  wajib-ul-arz  in  respect  of  a  sale 
of  a  10  kirants  share  in  mauza  Kathaula  ;  effected  by  one  Sital  Prasad  in 
favour  of  the  appellant,  on  the  13th  September,  1886.  The  amount  of 
sale-price  mentioned  in  the  sale-deed  is  Bs.  300.  The  village  Kathaula 
has  been  partitioned  and  formed  into  several  pattis.  The  disputed  share 
appertains  to  patti  Karitn  Bakhsh.  The  plaintiff  is  the  owner  of  the  patti 
which  stands  in  his  own  name.  The  plaintiff  stated  that  the  real  purchaser 
of  the  share  was  Yar  Muhammad,  brother  of  the  appellant ;  that  both  of 
them  were  strangers  ;  and  that  he  (plaintiff)  had  a  right  of  pre-emption. 
He  alleged  the  actual  amount  of  consideration  for  the  sale  to  be 
Bs.  175. 

"  The  defendant-appellant  pleaded  inter  alia  that  he  was  a  co-sharer 
in  patti  Bajjab  Ali,  and  that  the  plaintiff  had  no  preferential  right  of 
purchase. 

"  It  appeared  that  by  a  sale-deed,  dated  5bh  May,  1884,  Bajjab  Ali 
sold  to  the  appellant,  out  of  a  7  pie  10  kirants  share»of  fche  zemindari,  10 
bighas  of  land  bearing  a  revenue  of  Bs.  10  a  year,  together  with  all  rights 
appertaining  thereto.  It  is  by  virtue  of  this  purchase,  that  the  appellant 
claimed  to  be  a  co-sharer,  The  lower  Court  has  found  that,  with  the 
exception  of  one  piece  of  land,  the  remainder  of  the  10  bighas  aforesaid 
was  the  sir  of  Bajjab  Ali.  It  is  of  opinion  that  a  purchaser  of  sir  lands 
is  not  a  co-sharer,  and  that  therefore  the  purchaser-defendant  is  not  a 
oo-sharer.  It  has  accordingly  passed  a  decree  in  the  plaintiff's  favour  for 
possession,  conditional  upon  his  paying  Bs.  300,  which  it  holds  to  be  the 
correct  amount  of  sale  consideration. 

.<  The  defendant-purchaser  has  appealed,  and  the  plaintiff  has 
preferred  objections  under  s.  561  of  the  Code  in  regard  to  the  sale 
consideration. 

'  The  principal  question  which  arises  in  appeal  is  whether  Dost 
Muhammad,  the  purchaser,  became  a  co-sharer  in  the  mahal  by  right  of 
his  purchase  from  Bajjab  Ali. 

"  The  wajib-ul-arz  is  in  these  terms  :  ..When  a  hakiat  is  trans- 
ferred for  the  price  which  a  stranger  might  give,  the  right  of  pro- 
emp-[428]tion  will  vest,  first  in  co-sharers  ek  jaddi  i.e.,  decended  from  the 

(1)  7  A.  626.        !2)  7  A.  633.        (3)  4  A.W.N.  (1884)  103.      (4)  6  A.W.N.  (1886)  136. 
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1889       same  stock,  next  in   partners  in    the  share  (sharik   hissadar},  and  lastly 
DEC.  5.      in  co-sharers  in  the  Mahal. 

"  It  is   admitted  that  the  plaintiff  is  not  an  ek  jaddi  co-sharer.     It 

FULL      ig  also  clear  that  he  is  not  a  partner  in  the  share  sold,   as  the  said  share 

BENCH,     is  in  patti  Karim  Bakhsh,  and  he  owns  patti  Safdar  Ali.     He  is  therefore 

a  pra-emptor  of  the  third  class  specified  in  the  wajib-ul-arz,  and  if  it  be 

12  A.  426     found  that  the  appellant*  is  a  co-sharer  in  patti  Eajjab  Ali,  the  plaintiff 

will  not  have  a  superior  right  to  purchase  the  property. 

10  A  W.N.  "As  I  have  stated   above,  Rajjab  Ali  sold  to   the  appellant  10  bighas 

(1890)  117.  Of  jan(3  ouf;  Of  hjg  7  pjQ  jo   grants  share.     The  sale-deed  gives  a  detail  of 
the  said  land  as  follows  : — 

Big.  Bis. 

No.     225,  3  0 

„       774,  0  15 

„       989,  2  4 

„       990,  1  19 

„     1110,  1  16 

„     1717,  0  6 

Total        ...  10  0 

"  It  has  been  proved  that,  with  the  exception  of  land  No,  1110,  the 
other  pieces  of  land  were  recorded  as  the  sir  of  Rajjab  Ali,  and  may  be 
assumed  to  have  been  his  sir.  The  land  No.  1110  is  the  occupancy 
holding  of  Dilawar  Ilusain,  a  tenant. 

"  The  lower  Court  holds  that  by  purchasing  specific  piec33  of  land, 
most  of  which  were  the  sir  of  his  vendor,  the  appellant  did  not  bocome  a 
co-sharer  in  the  village,  and  as  an  authority  for  this  view  it  relies  upon 
the  ruling  of  the  Hon'ble  High  Court  in  HazariLal  v.  Ugrah  Rai  (1). 

"I  am  of  opinion  that  the  above  ruling  is  not  strictly  applicable  to  this 
case,  inasmuch  as  the  property  sold  to  the  appellant  consisted  no*i  only  of  sir 
lands,  but  also  of  a  piece  of  land  in  which  the  vendor  [429]  had  nothing 
more  than  a  proprietary  right.  Therefore,  irrespective  of  the  sir  linds,  the 
appellant  acquired  by  his  purchase  the  proprietary  right  of  bis  vendor 
in  respect  of  one  piece  of  land  No.  1110,  and  thus  became  a  co- sharer  in 
the  mahal.  This  is  a  much  stronger  case  than  that  of  Gokal  Singh  v. 
Mannu  Lai  (2)  and  the  principle  laid  down  in  it  applies  with  equal,  if  not 
greater,  force  to  this  case. 

"  I  am  of  opinion  that  the  purchase  of  the  remaining  pieces  of  land 
also  made  the  appellant  a  share-holder  in  the  mahal.  It  appears  that 
his  vendor,  Bajjab  Ali,  was  the  sole  owner  of  a  patti  of  that  name.  The 
said  patti  consisted  of  a  7  pie  10  kirant  share  comprising  138  bighas  9 
biswas  8  dhurs  bearing  a  revenue  of  Rs.  115-3-9.  He  was  the  sole  owner 
of  the  whole  of  this  land,  and  therefore  be  was  competent  to  part  with 
his  proprietary  right  in  any  part  of  the  said  land.  After  the  sale  to  the 
appellant,  his  name  is  entered  in  the  khewat&a  a  co-sharer  in  patti  Rajjab 
Ali,  owing  10  bighas  and  liable  for  a  revenue  of  Rs.  10  0-9,  and  the 
name  of  Rajjab  Ali  himself  is  entered  in  respect  of  the  remaining  128 
bigbas  9  biswas  8  dhurs,  bearing  a  revenue  of  Rs.  105-3-0.  The  appellant 
has  thus  been  recognised  in  the  khewat  as  a  co- sharer  in  patti  Rajjab 
Ali,  which  is  a  part  of  an  entire  mahal  containing  3,632  bighas  1  biswa 
10  dhurs  of  land,  add  assessed  with  a  revenue  of  Rs.  2,950.  Heisthus 
a  co-sharer  in  the  mahal. 


(1)  4  A.W.N,  (1884)  103.  (2)  7  A,  772. 
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"The  lower  Courb  is  of  opinion  that  it  is  only    when  a  person  pur-       1880 
chases  a  specific  share  in  a  zamindari,  with  all  the  appurtenances  thereto,      DEC.  6. 
that  he  becomes  a  co-sharer  in  it.     This  view  is  opposed  to  the  ruling  of 
the  Full  Bench  in  Niamat  Ali  v.  Asmat  Bibi  (1),  and  is  evidently  unsound       FULL 
law.  (  BENCH. 

"  It  was  no  doubt  held  in  the  case  of  Hazari.  Lai  v.   Ugrah  Rai  (2)        T"~I«a 
that  the  sale  of  sir  lands  did  not  give  rise  to  a  right  to  claim  pre-emption,       „•* 
and  could  not  be  regarded  as  a  transfer  of  a  share  in  the  zemindari.     But     1  ;^»  « 
that  ruling  was  virtually  overruled  by  the  Full  Bench   in  Sital  Prasad  v.    10  ' 

AmtulBibi  (3),  and  the  Hon'ble  Mr.  Justice  Mahmood  held  that  "the  sir  (1?90)  f 
lands  of  a  joint  co-sharer  in  a  mahal  [430]  form  an  essential  part  of  his 
proprietary  right  in  the  mahal,  and  that  he  can  sell  his  proprietary  right 
in  such  lands,  much  in  the  same  manner  as  he  could  have  sold  the  whole 
of  his  share.''  The  other  learned  Judges  were  of  the  same  opinion,  with 
some  qualifications  which  do  not  apply  to  this  case.  According  to  the 
ratio  decidendi  of  this  ruling,  the  sale  of  sir  lands  is  a  transfer  of  a  part  of 
the  proprietary  rights  in  the  mahal  to  which  the  said  lands  appertain, 
and  therefore  the  purchaser  of  such  land  becomes  a  proprietor  in  the 
mahal.  Consequently,  the  appellant,  by  purchasing  the  sir  lands  of 
Rajjab  Ali,  became  a  share-holder  in  the  mahal,  and  as  the  plaintiff  had 
no  higher  rights  than  those  of  a  share-holder  in  the  mahal  he  had  no 
preferential  right  of  pre-emption,  and  his  claim  was  untenable. 

"It  has  not  been  contended  in  this  Court  that  the  appellant  is  not 
the  actual  purchaser  of  the  disputed  property,  and  no  evidence  was 
adduced  on  the  point  in  the  Court  below. 

"The  appeal  is  accordingly  decreed.  Tha  decree  of  the  Courb  below 
is  set  aside,  and  the  plaintiff's  claim  dismissed  with  all  costs.  The 
objections  under  section  561  are  necessarily  disallowed." 

The  appeal  came  on  for  hearing  before  Mahmood,  J.,  who  referred!  it 
to  a  Division  Bench.  The  Division  Bench  (Sbraighb  and  Brodhurst,  JJ.,) 
referred  it  to  the  Full  Bench. 

The  Hon.  Pandit  Ajudhia  Nath,  Pandit  Bishambhar  Nath,  Munshi 
Ram  Prasad,  and  Maulvi  Zahur  Rusain,  for  the  appellant. 

Pandit  Sundar  Lai,  for  the  respondent. 

JUDGMENTS. 

EDGE,  C.  J. — This  is  an  appeal  by  a  plaintiff  in  a  pre-emption  suit. 
He  brought  his  suit  on  the  allegation  that  the  vendee  was  a  stranger  in 
the  mahal  within  the  meaning  of  the  wajib-ul-arz.  It  is  found  as  a  fact 
that  the  vendee  had  already  become  a  sharer  in  the  mahal  prior  to  the 
date  of  the  purchase  which  is  in  question  in  the  suit.  That  is  the  only 
point  in  the  case.  Upon  that  finding  the  plaintiff's  appeal  must  be 
dismissed,  and  the  decree  below  dismissing  the  suit  confirmed  wih  costs. 

STRAIGHT,  J. — I  concur. 

[431]  BRODHURST,  1.— I  concur. 

TYRRELL.  J,— I  concur. 

MAHMOOD,  J. — This  case  would  not  have  required  reference  to  a  Full 
Bench  of  this  Court  but  for  tha  reason  fehat  there  were  conflicting  judgments 
of  the  various  Benches  of  this  Court  which  the  learned  Judge  of  the 
lower  appellate  Court  has  referred,  and  also  others,  on  the  question  whether 
the  purchase  of  an  isolated  piece  of  ground  within  the  limits  of  a  mahal 
does  not  constitute  such  purchaser  or  owner  a  co-sharer  in  the  village  for 

(1)  73  A.  626.  (2)  4  A.W.N.  (1884)  103,  (3)  7  A.  633. 
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1889       purposes  of  enforcing  the  pre-emptive  right  under  the  pre-emptive  clause 

DEC.  5.     of  the  wajib-ul-arz  governing  such  mahal. 

It  is  needless  for  me  either   to  wait  to  find  out  all  those  rulings  or  to 
FULL      dwell  upon  them  with  any  greater  minuteness  than  by  saying  that  so 

BENCH,     many  of  those  rulings  as  lay  down  the  proposition  that  the  purchase  of  a 
piece  of  land  in  the  abadi  area  'of  a  village  or  mahal  is  not  a  co-sharer  in 

12  A.  42i     foQ  village  or  mahal,  and,  also  those   laying   down  that  the  purchaser  of 
i  W*M     8Pe°ifi°  fie^s  of  sir   land   does  not  become   a   co-sharer  of  the  village  or 

l°  mi  mahal  for  the  purposes  of  exercising  the  pra-emptive  right,  are  based.  (I 
say  this  with  profound  respect)  upon  a  misapprehension  of  the  nature 
and  incidents  of  the  zemindari  tenure  as  understood  in  this  country.  The 
reasons  for  this  view  were  stated  by  me  in  my  dissentient  judgment  in  the 
Full  Bench  case  of  Sahib  Ram  v.  Kishan  Singh  (1),  which  was  referred 
to  in  the  later  Full  Bench  case  of  Niamat  Ali  v.  Asmat  Bibi  (2)  as  to  an 
isolated  piece  of  grove-land,  and  the  ruling  of  the  whole  Court  proceeded 
upon  a  ratio  which  I  cannot  distinguish  from  the  principle  of  my  dissentient 
judgment  in  the  former  case.  Nor  is  the  Full  Bench  ruling  in  Sital 
Prasad  v.  Amtul  (3)  as  to  sir  lands  distinguishable.  These  rulings  must 
be  understood  to  have  overruled  earlier  rulings  which  proceed  on  the 
contrary  principle:  Weekly  Notes,  1884,  p.  103;  Weekly  Notes  1886, 
p.  136.  In  the  present  case  I  have  no  doubt  that  although  this  one  plot  of 
land,  No.  1110,  was  an  isolated  piece  of  land,  and  the  rest  was  sir  land, 
the  defendant's  [432]  purchase  of  5fch  May  1884,  conferred  upon  bim  the 
right  of  pre-emption,  because  he  became  a  co-sharer  in  the  village.  The 
sale  in  his  favour  of  13th  September,  1886,  cannot,  therefore,  be  assailed  by 
the  plaintiff,  and  it  would  be  delaying  my  judgment  if  I  said  anything 
more  than  that  the  judgment  delivered  by  the  learned  Judge  of  the  lower 
appellate  Court  meets  with  my  full  approval,  and  that  in  that  light 
I  would  dismiss  this  appeal  with  costs  as  the  learned  Chief  Justice 
has  suggested.  Appeal  dismissed. 


12  A,  432  =  10  A.W.N.  (1890)  73. 
APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Straight. 


QUEEN-EMPRESS  v.  FATEH  SINGH.    [6th  December,  1889]. 

Harbouring  an  offender— At t  XLV  of  1860  (Penal  Code}  s.  212. 

To  justify  a  oonviotion  under  a.  212  of  the  Penal  Code,  it  is  necessary  that 
there  should  be  an  offence  committed,  and  consequently  an  offender  who  has 
been  harboured  or  concealed.  Empress  v.  Abdul  Kadir  (4)  referred  to. 

[Appl.,— 14  M.  400  (404)  =  1  Weir,  195  ;  R  &D.,— U.B.R.  (1892—1896)  Vol.  I,  196.] 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of 
Straight,  J. 

Tbe  appellant  was  not  represented. 

The  Government  Pleader  (Munshi  Ram  Prasad),  for  the  Crown. 

JUDGMENT. 

STRAIGHT,  J. — This  case  was  sent  for  by  me  upon  a  perusal  of  the 
Shahjahanpur  Judge's  sessions  record  for  the  month  of  August,  and  since 
then  the  accused  person  has  filed  an  appeal.  I  am  of  opinion  that  the 

(1)  3  A.W.N,  (1882)  192.        (2)  7  A.  626.          (3)  7  A,  633.        STs  A.  279. 
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conviction  cannot  be  sustained.     The  charge  against  the  appellant  was       1889 
that  provided  for  in  s.  212  of  the  Penal  Oode,  that  is  to  say,  it  was  alleged     DEC.  6. 
that  one  Sita  Earn  having  been  murdered,  the  appellant  knowing'or  having        — - 
reason  to  believe  that  one  Eeoti  was  the  murderer,  harboured  and  concealed     APBEL- 
that  person  with  the  intention    of    screening  him  from  legal  punishment. 
Now,  it  is  obvious  for  the   purpose   of   constituting  an  offence  under  that 
section  that  three  positions  should  be  established.     First,  that  there  should 
have  been  an  offence    committed,    and    consequently    that  there  [433]  12  A.  132- 
should  be  an  offender ;  secondly,   that  there  should  be  a  harbouring  or  10  A.W.N. 
concealing  of  the  person  known  or  reasonably  believed  to  be  the  offender ;    (1890)  78. 
and  thirdly,  that  such  harbouring  or  concealing  should  be  done  with  the 
intention  of  screening  that  person  from  legal  punishment. 

Under  s.  201  of  the  Penal  Code,  which  contains  a  somewhat  analo- 
gous provision,  a  Full  Bench  of  this  Court  in  Empress  v.  Abdul  Kadir  (1) 
expressed  in  no  uncertain  terms  that  an  essential  ingredient  to  a  convic- 
tion under  that  section  was  that  an  offence  should  have  been  committed 
for  which  some  person  had  been  convicted  or  was  criminally  responsible. 
In  my  judgment  in  that  case  I  took  occasion  to  state  what  appeared  to 
me  to  be  the  full  extent  and  the  extreme  length  to  which  that  section 
should  be  carried.  If  it  was  essential  for  the  purpose  of  a  conviction 
under  that  section  that  there  should  have  been  an  offence  committed  a 
fortiori  under  s.  212  that  element  is  imperatively  necessary,  and  in- 
deed in  my  opinion  the  words  of  s.  212  leave  no  room  for  doubt  upon  that 
point.  I  have  read  all  the  evidence  in  this  case  both  upon  the  trial  of 
the  appellant  and  upon  the  trial  of  Eeoti :  and  it  does  not  appear  to  me, 
and  in  this  view  the  learned  Government  Pleader  agrees,  that  there  is  any 
proof  to  show  that  the  death  of  Sita  Earn  was  caused  by  the  unlawful  act 
of  any  person.  Eeoti  was  tried  for  that  offence  and  unhesitatingly  acquit- 
ted, and  for  aught  that  appears  to  the  contrary,  the  death  of  Sita  Earn, 
though  no  doubt  caused  by  violence,  may  have  taken  place  under  circum- 
stance which  would  have  rendered  it  no  crime  on  the  part  of  the  person 
who  caused  his  death.  It  is  therefore  sufficient  for  the  purpose  of  dispos- 
ing of  this  case  to  say  that  there  is  no  proof  upon  this  record  that  any 
offence  had  been  committed.  That  being  so,  it  becomes  unnecessary  to 
enter  into  the  question  whether  the  other  two  ingredients  going  to  cons* 
titute  the  offence  under  s.  212  are  to  be  found  in  the  evidence.  I  allow 
the  appeal,  and,  reversing  the  learned  Judge's  conviction  and  sentence, 
I  acquit  Fatah  Singh  and  direct  that  he  be  released. 

Conviction  set  aside. 


12  A.  435-10  A.W.N.  (1890)  99. 

[434]  EEVISIONAL  OEIMINAL. 

Before  Mr.  Justice  Straight. 


QUBEN-EMPREbS  y.  PiRTHl  AND  OTHERS.     [7th  December,  1889.] 

Practice— Revision— Criminal— Pro'.edttre  Code  s.  437— Order  of  Sessions  Judge  reject- 
ing application  under  s.  437— Subsequent  order  of  District  Magistrata  granting 
similar  application, 

Where  a  Sessions  Judge  has  passed  orders  under  s.  437  of  the  Oriminal  Proce- 
dure Code,  a  District  Magistrate  acting  under  the  same  section  should  not  pass 

(1)  3.  A.  279, 
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orders  of  a  contrary  kind,  but  if  he  Hunks  that  the  Judge's  orders  were  wrong, 
he  should  submit  them  to  the  High  Court,  through  the  medium  of  the  Public 
Prosecutor.  Queen- Empress  v.  Shire  Sinyli  (1)  referred  to. 

Where  a  SeHsiona  Judge  had,  under  s.  437  of  the  Criminal  Procedure  Code, 

refused  to  order  further  inquiry  into  the  case  of  an  accused  person  who    had 

been  discharged,  the  High  Court  set  aside  a  subsequent  order  of  the  Magistrate 

of  the  district  passed  under  the  same  section  and  ordering  further  inquiry  into 

>  the  same  case. 

[R.,  Rat.  Unrep.  Cr.  Gas.  525  (527)  ;  1  Sind.  L.R.  40  (41)  Cr. ;  D.,  15  A.W.N.  38.] 

THE  facts  of  this  case  which  was  a  reference  under  s.  438  of  bhe 
Criminal  Procedure  Code,  by  the  Sessions  Judge  of  Shahjahanpur,  are 
sufficiently  stated  in  the  judgment  of  straight,  J. 

The  Public  Prosecutor  (Mr.  C.  H.  Hill),  appeared  for  the  Crown. 

JUDGMENT. 

STRAIGHT,  J. — The  learned  Judge  has  very  properly  referred  this 
matter  to  the  Court,  because  it  is  obvious  that  unless  some  rule  is  laid  down 
for  the  guidance  of  the  Sessions  Judges  and  Magistrates,  considerable  con- 
fusion and  conflict  of  decision  would  arise.  The  facts  here  are  these. 
Certain  persons  were  charged  before  a  Magistrate  with  the  offences  of  riot 
and  causing  grievous  hurt ;  and  after  a  careful  inquiry  the  Magistrate  dis- 
charged them  in  the  manner  provided  by  law.  The  complaining  parties  then 
went  to  the  Sessions  Judge,  and  he,  after  considering  the  matter,  came  to 
the  conclusion  that  he  ought  not  to  interfere  with  the  order  of  discharge 
or  direct  further  inquiry  under  the  powers  conferred  upon  him  by  s.  437 
of  the  Criminal  Procedure  Code.  Having  failed  to  move  the  learned 
Judge  in  the  matter,  the  complaining  parties  went  to  the  District  Magis- 
trate ;  and  whether  he  did  or  did  not  know  of  the  learned  Judge's  order, 
it  appears  to  me  indifferent  for  the  deter- [435]  mination  of  this  question, 
save  that  I  would  observe  that  if  he  did  know  of  it,  it  was  a  somewhat 
strong  step  on  his  part  to  take  the  action  that  he  did.  In  the  result  the 
Magistrate  thought  proper  to  direct  a  further  inquiry,  and  that  further 
inquiry  was  to  be  made  by  another  Magistrate.  It  will  thus  be  obvious 
that  here  are  two  orders  on  the  same  materials  directly  opposed  the  one 
to  the  other ;  that  is  to  say,  the  learned  Judge's  order  refusing  to  direct 
a  further  inquiry  and  the  subsequent  order  of  the  District  Magistrate 
granting  a  further  inquiry. 

Now,  it  is  quite  impossible  that  this  condition  of  things  could  be  ap- 
proved by  this  Court ;  and  although  I  am  not  prepared  to  say  that  the  lan- 
guage of  s.  437  of  the  Criminal  Procedure  Code  left  the  District  Magis- 
trate absolutely  without  jurisdiction  when  once  the  matter  was  disposed 
of  by  the  District  Judge,  I  am  nevertheless  of  opinion  that  it  is  a  most 
inconvenient  thing  that  when  once  a  matter  of  this  kind  has  gone  to  the 
District  Judge  and  he  has  passed  orders  one  way  or  the  other,  the  District 
Magistrate  should  take  the  matter  into  his  hands  and  pass  orders  of  an  ex- 
actly opposite  kind.  Mr.  Hill,vjho  was  good  enough  to  look  into  this  matter 
at  my  instance,  it  being  one  of  some  considerable  importance,  yesterday 
called  my  attention  to  some  remarks  made  by  me  on  a  reference  in  a  some- 
what analogous  matter — Queen-Empress  v.  Shere  Singh  (1).  I  have  had 
the  advantage  since  yesterday  of  consulting  the  learned  Chief  Justice 
upon  this  point,  and  he  entirely  agrees  with  me  that  what  I  pointed  but 
in  that  case  as  the  desirable  practice  to  follow  in  matters  of  that  descrip- 
tion  will  be  well  adapted  to  and  followed  in  matters  of  the  present  kind. 

(1)  9  A.  362. 
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I  think,  therefore,  the  most  convenient  course  for  me  to  adopt  here  will       1889 
be  to  set  aside  the  order  of  the  Magistrate  of  the  district ;  but  to  leave  it      DEC.  7, 
open  to  him  if  so  advised,  to  submit  to  this  Court  the  order  of  the  learned 
Sessions  Judge  declining  to  direct  further  inquiry  under  s.  437  of  the      BfiVI- 
Criminal  Procedure  Code  through  the  medium  of  the  learned  Public  Pro-     SIGNAL 
secutor,  by  which  means  he  will  have   the  benefit  of  the  learned  Public  CRIMINAL 

Prosecutor's  advice  as  to  whether  the  case  is  one  in  which  the  some- • 

what  unusual  step  is  prayed,    namely,  that    an    order    of    discharge    of   124.481  = 
[436]  a  person,  which  has    been  granted    should  be  set  aside  and    the   10  A.W.N. 
proceedings  re-opened.     It  will  be  convenient  to  add  as  by  way  of  guidance    (1890)  99. 
to  the  District  Magistrate  that  this  appears  to  me  to  be  the  most  conve- 
nient course  to  pursue  so  as  to  avoid  that  conflict  the  orders  in  a  district 
which  will   otherwise  arise.     I  set  aside  the  Magistrate's  order  directing 
the  further  inquiry  ;  and    until  it  is  assailed  by  any  proceedings  by  the 
Magistrate   through  the  medium  of    the   learned   Public   Prosecutor,  the 
learned  Judge's  order  will  stand.  Order  set  aside. 


12  A.  436  (F.B.)  =  10  A.W.N.  (1890)  95. 
FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight, 
Mr.  Justice  Brodhurst,  Mr.  Justice  Tyrrell  and  Mr.  Justice  Mahmood. 


SHADI  AND  ANOTHER  (Defendants')  v.  ANUP  SINGH  (Plaintiff.) 
[10th  December,  1889.] 

Co-shartrs— Dealing  with  joint  property —  Building  by  one  co-sharer  against  the  wish  of 
ethers— Suit  for  injunction  to  restrain  buildiig — Discretion  of  Court — Act  I  of  1877 
(Specific  Relief  Act),  s.  54. 

One  of  several  co-sharers  in  a  mahal  having  begun  to  erect  certain  kaoboba 
buildings  upon  the  common  land,  another  oo- sharer,  three  or  four  days  after  ihe 
building  had  commenced,  brought  a  suit  for  an  injunction  to  restrain  the  conti- 
nuance thereof,  on  the  ground  that  the  defendant  was  ousting  the  plaintiff  as  a 
co-sharer  from  a  portion  of  the  common  land.  It  was  found  that  the  defendant 
was  building  upon  land  which  was  in  excess  of  the  share  which  would  come  to 
him  on  partition,  and  that  on  partition  the  plaintiff  could  not  be  adequately 
compensated. 

Held  by  the  Full  Bench  that  the  plaintiff  was  entitled  to  a  perpetual  injunction 
restraining  the  defendant  from  proceeding  further  with  the  building,  and  direct- 
ing that  the  building  so  far  as  it  had  proceeded  be  pulled  down,  and  prohibiting 
the  defendant  from  building  on  the  land  as  exclusive  owner  at  any  future  time. 
Paras  22am  v,  Sherjit  (1)  referred  to. 

Per  Straight.  J.,  thatit  was  for  the  defendant-appellant  to  show  that  the  lower 
appellate  Court  had  exercised  a  wrong  discretion  in  granting  the  injunction,  and 
that,  this  not  having  been  shown,  the  High  Court  ought  not  to  interfere. 

[P.— A.W.N.  (1908)  19  =  5  A.L  J.  93  ;  Appl.— 18  A.  115 ;  R.— 2  A.L.J.  455  =  27  A.  688— 
A.W.N.  (1905)  158  =  4C.L  J.  198;  33  P.R.  1901-71  P.L.R.  1901;  D.-4  G.W.N. 
788;  20  A.W.N.  55;  3  N.L.R,  136.] 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of  Edge, 
C.J.  The  case  was  referred  to  the  Full  Bench  by  the  Chief  Justice  on 
the  recommendation  of  Mahmood,  J.,  with  reference  to  the  judgment  in 
Paras  Bam  v.  Sherjit  (1). 

Mr.  Khushwakht  Rai,  for  the  appellants. 

[437]  The  Hon.  Pandit  AjudhiaNath  and  Munshi  Kashi  Prasad  for 
the  respondent. 

(l)  9  A.  661. 
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1889  JUDGMENT. 

PEC'     '  EDGE,  C.J. — In   this  case  one  of  the  sharers  in  a  mahal  brought  a 

FULL       8U^  '°  restrain  the  defendant,  who  is  also  a  sharer  in  the  mahal,  from 

"R  continuing  to  erect  certain  buildings  upon  the  common  ground  belonging 
'     to  the  co-sharers.     The  suit  was  brought  within  three  or  four  days   after 

12  A.  138    the  defendant  had  commenced  to  erect  his  kachcha  buildings.    The  defend- 

(F.B.)—      ant's  case  was  that  the  land  in  question  was  his  own  exclusive  property, 
10  A.W.N.   that  he  bad  a  right  to  it,  and  consequently  a  right  to  exclude  the  plaintiff 

(1890)  95.  and  other  co-sharers  from  any  participation  or  in  enjoyment  of  the  land 
in  question.  The  plaintiff's  case,  in  fact,  was  that  the  defendant  was 
ousting  him,  a  co-sharer,  from  a  portion  of  the  common  land.  An  interim 
injunction  was  granted  in  the  case,  and  on  appeal  the  District  Judge,  having 
regard  to  the  ruling  of  my  brother  Mahmood  in  Paras  Ram  v.  Sherjii  (l), 
went  into  the  question  as  to  whether  on  partition  the  plaintiff  could  be  com- 
pensated for  the  interference  with  his  rights  by  the  defendant  and  he  found 
that  the  defendant  was  building  upon  land  which  was  in  excess  of  the  share 
that  would  come  to  him  on  partition,  and  that  on  partition  the  plaintiff  could 
not  be-adequately  compensated.  Now  this  finding  of  fact  would  in  my  judg- 
ment have  entitled  the  plaintiff  to  a  mandatory  injuncetion  to  pulldown  the 
buildings  even  if  they  had  been  built,  assuming  that  they  had  been  built 
without  the  acquiescence  of  the  plaintiff.  But  in  my  opinion  it  was 
unnecessary  to  go  into  the  question  as  to  whether  or  not  the  defendant 
was  appropriating  more  of  the  common  lands  than  would  have  come  to 
him  on  partition.  The  law  provides  the  means  by  which  common  lands 
may  be  lawfully  partitioned  in  a  proceeding  in  which  all  the  co-sharers 
will  get  their  fair  quantum  of  the  common  land,  having  regard  to  possession, 
quality  and  the  amount  of  their  shares.  In  this  case  the  defendant 
without  having  recourse  to  the  Courts  to  give  him  lawful  partition, 
proceeded  to  appropriate  to  himself  lands  in  which  each  of  his  co- sharers 
had  an  interest,  and  thus  he  proposed  to  exclude  [438]  his  co-sharers 
from  all  use  and  enjoyment  of  a  portion  of  common  land.  We  need  not 
in  this  case  consider  what  a  civil  Court  should  do  if  the  defendant  has 
erected  at  great  expense  buildings  which  a  Court  of  equity  might  hesitate 
to  order  him  to  pull  down.  All  we  have  got  to  consider  is  that  almost 
instantly  on  the  unlawful  attempt  of  the  defendant  to  appropriate,  and,  in 
fact,  to  make  partition  on  his  own  behalf,  one  of  the  co-sharers  invoked 
the  assistance  of  the  civil  Court  to  prevent  the  defendant  from  interfering 
with  bis  rights  as  a  co-sharer.  In  my  opinion  the  plaintiff  is  entitled 
to  a  perpetual  injunction.  I  would  dismiss  the  appeal  with  costs. 

STRAIGHT,  J. — It  is  found  by  the  lower  appellate  Court  that  3  bighas, 
8  biswas  of  land  on  a  part  of  which  the  defendant  Shadi  has  commenced 
to  make  certain  erections,  was  shamilat  land,  the  common  property  of 
himself, the  plaintiff  and  other  persons.  It  is  clear  that  almost  immedia- 
tely after  the  commencement  of  these  erections  the  plaintiff  with  expedi- 
tion went  to  the  civil  Court  and  asked  the  Court  to  restrain  the  action  of 
the  defendant  Shadi,  and  obtained  an  interim  injunction  to  that  effect. 
It  has  been  found  by  the  learned  District  Judge  that  the  land  built  upon 
and  occupied  by  the  defendant  Shadi  was  greatly  in  excess  of  his  share; 
that  his  action  in  commencing  the  erections  upon  the  land  had  caused 
injury,  and  if  allowed  to  be  continued  would  cause  injury  to  the  plaintiff 
that  could  not  be  possibly  remedied  by  partition.  Holding  this  view,  and 
upon  these  facts,  the  learned  Judge  below  in  the  exercise  of  the  discretion 

(1)  9  A,  661. 
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vested  in  him  by  law  has  granted  a  mandatory  injunction  restraining  the       1889 
defendant  from  proceeding  further  with  the  building,  and  directing  the     DEC.  10. 
building,  so  far  as  it  had  proceeded,  to  be  pulled  down,  and  prohibiting  the 
defendant  from  building  upon  the  land  as  exclusive   owner  at  any  future       FULL 
time.     This  second  appeal,  which    had  been  referred  to  the  Full  Bench,     BENCH, 
attacks  the  discretion  exercised  by  the  learned  Judge,  and  before  I  could 
interfere  in    a  case  of  this  kind  I  should   require  the  appellant  to  satisfy    12  A-  *86 
me  that  the  discretion  has  been  improperly  exercised.   Now  I  am  not  going      <F-B  )  = 
at  length  into  the  numerous  oases  that  are  to  be  found  in  our  law  reports   10  A.W.N. 
and  in  the  Calcutta  series  bearing  upon  the  question.     I  take  it  that;  the    (1890)  95. 
[439]  rules  for  our  guidance  are  to  be  found  in  chapter  X,  Specific  Belief 
Act,  ss.  54  and  55.     The  English  cases  to  which  reference    can  be  made 
are,  after  all,  only  of  use  as  illustrative  of  the  principles  embodied  in  those 
sections    from    the  aspect   that   the  Courts  of   Chancery  in  England  have 
had  to  treat  matters  of  a  similar  description.     It  is  purely  a  question  of 
discretion  whether  the  Court  can  grant  relief  of  this  description,  and  I 
hold  that  unless  I  am  satisfied  that  the  District  Judge  improperly  exer- 
cised    that    discretion,     I  ought  not  to  interfere.     As  the  learned    Chief 
Justice  has  said,  we  are  not  concerned  with  the  question   whether  if  a 
valuable  building  had  been  erected  upon  the  land  and  there    had    been  a 
delay  on  the  part  of  the  plaintiff  to  come  into  Court  and  assert  his  rights, 
it  might  not  have  been  within  the  competence  of  the  Judge  to  withhold  the 
relief  granted.    But  upon  the  facts  as  found  by  the  learned  Judge,     I  can- 
not say  that,  he  has  exercised  a  wrong  discretion  in  granting  the  injunction, 
and  I  therefore  dismiss  the  appeal  with  costs. 

BRODHURST,  J. — I  concur  with  the  learned  Chief  Justice. 

TYRRELL,  J: — I  concur  with  the  learned  Chief  Justice  and  in  the 
order  chat  he  has  passed  in  the  case. 

MAHMOOD,  J. — I  also  concur  in  the  order  which  has  been  made  by 
the  learned  Chief  Justice  and  my  learned  brethren.  All  I  wish  to  add  is, 
that,  in  reference  to  the  rule  laid  down  by  me  in  Paras  Ram  v,  Sherjit  (1) 
the  learned  Judge  upon  the  evidence  before  him  recorded  the  following 
finding  : — 

"  I  must  find  that  the  respondent  Shadi  has,  by  building  the  house, 
encroached  on  common  land  in  excess  of  his  share,  and  as  this  injury  can- 
not be  remedied  by  partition,  the  appellant-plaintiff  is  entitled  to  the  relief 
claimed  of  having  the  house  culled  down." 

Now  I  take  tbis  to  be  a  finding  of  fact,  as  the  learned  Chief  Justice  and 
my  learned  brethren  have  taken,  rendering  the  principles  upon  which  my 
ruling  in  Paras  Ram  v.  Sherjit  (1)  proceeded  inapplicable,  and  it  is  enough 
to  say  that,  whilst  still  adhering  to  the  [440]  principles  to  which  I  there 
gave  expression,  I  think  the  reference  need  not  have  been  made  if  the 
authority  of  the  ruling  had  not  been  doubted,  the  reference  being  suggest- 
ed by  the  circumstance  that  it  was  a  ruling  of  myself  sitting  as  a  single 
Judge. 

Appeal  dismissed. 


A  VI— 139 


(1)  9  A.  661. 
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12  A.  440  <F.B.)  =  10  A.W.N.  (1890)  103, 
DEC.  19.  FULL  BENCH. 

'  Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight, 

Mr  Justice  Brodhurst,  Mr.  Justice  Tyrrell  and  Mr.*  Justice  Mahmood. 
BENCH. 

SHEO  PRASAD  (Judgment-debtor)  v.  HIRA  LAL  (Decree-holder}.] 

(f  •*•'•  [19bh  December,   1889.] 

10  A.W.N. 

(1890)103  Execution  of  decree — Death  of  judgment-debtor  after  attachment  but  before  sale  in  exe- 
cution—Subsequent sale  without  legal  representative  of  judgment-debtor  being  made 
a  party— Effect  of  such  omission  on  validity  of  sale — Civil  Procedure  Code,  ss,  234, 
276.  311,  312, 

S.  234  of  the  Civil  Procedure  Code  applies  only  to  cases  where,  after  the 
death  of  the  judgment-debtor,  the  decree-holder  seeks  to  bring  to  sale  property 
which  was  of  the  judgment-debtor  in  his  life-time,  and  which  was  not  at  the 
time  of  his  death  under  attachment  at  the  suit  of  the  decree-holder.  It  does 
not  apply  to  cafes  where  the  judgment-debtor  dies  after  attachment  but  before 
sale.  An  attachment  would  not  abate  on  the  death  of  the  judgment-debtor, 
and  his  death  would  not  render  it  necessary  for  the  decree-holder  to  take  any 
steps  to  keep  in  force  an  attachment  of  property  made  in  the  judgment-debtor's 
life-time.  Property  under  attachment  must  be  considered  as  in  the  custody  of 
the  law.  There  is  no  provision  in  the  Civil  Procedure  Code  requiring  notice  to 
be  given  personally  to  a  judgment-debtor  or  bis  legal  representative  of  a  sale  of 
property  under  attachment.  If  the  legal  representative  is  damnified  by  the 
sale,  his  remedy  is  by  application  under  s.  311  of  the  Code. 

So  held  by  the  Full  Bench,  Mihmood,  J.,  dissenting. 

Where,  subsequent  to  the  attachment  of  immoveable  property  in  execution  of 
a  simple  money-decree,  the  judgment  debtor  died,  and  the  property  was  then 
sold,  without  making  the  legal  representatives  of  the  judgment-debtor  parties 
to  the  sale-proceedings, — held  by  the  Full  Bench  (Mahmood.  J,,  dissenting) 
that  the  sale  was  regular  and  valid  notwithstanding  such  omission.  Bamasami 
Ayyangar  v.  Bagirathi  Ammal  (1)  dissented  from. 

Held  by  Mahmood,  J.,  that  on  the  principle  of  audi  alter  am  partem,  and 
because  the  rules  provided  by  the  Civil  Procedure  Code  for  suits  should,  under 
s.  647,  be  applied  to  execution-proceedings  (those  proceedings  including  and 
terminating  in  the  sale),  the  omission  to  make  the  legal  representatives  of  the 
judgment-debtor  parties  to  the  sale-proceedings  was  an  irregularity  :  but  that 
such  irregularity  would  not  invalidate  the  sale  without  proof  of  substantial 
injury  within  the  meaning  of  s.  311;  [441]  and  that  as  in  the  present  case 
no  such  substantial  injury  was  either  alleged  or  proved,  the  sale  was  valid, 

Held  also  by  Mahmood,  J.,  that  a  person  claiming  by  title  paianiount  to  or 
independent  of  the  judgment-debtor  is  within  the  meaning  of  s.  311  of  the 
Code.  Asmutunnissa  Begum  v.  Ashruff  Ali  (2)  dissented  from.  Abdul  Huq 
Mczoomdar  v.  Mohini  Mohun  Shaha  (3)  followed. 

[DisB.,  22  M.  119;  F.,  17  A.  162  =  15  A.W.N.  35;R.,  19  B.  276  ;  21  B.  424  :  23  C, 
686  ;  19  M.  219  ;  20  A.W.N.  99 ;  11  C.W.N.  163  =  5  O.L.J.  80  ;  12  C.P.L.B.  73; 
D.,  19  A.  337  =  17  A.W.N.  75.] 

THE  facts  of  this  case  are  stated  in  the  judgments  of  Edge,  0.  J.,  and 
Mahmood,  J. 

Mr.  Dwarka  Nath  Banerji,  for  the  appellant. 
Munshi  Kashi  Prasad,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J. — In  execution  of  a  decree,  which,  so  far  as  this  case  is 
concerned,  was  one  for  money  against  Bhim  Sen  and  Dal  Ghana,  a  bagh 
of  16  biswas  in  mauza  Lashkarpur  was  put  up  for  sale  by  auction  on  the 
3rd  September,  1880,  and  was  at  that  sale  purchased  by  one  Bhabuti. 

(1)  6  M,  180.  (3)  15.  488.  (3)  14  C.  240, 
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That  sale  was  confirmed  on  the  19bh  November,  1880,  and  Bhabuti  obtained  1889 

possession  of  the  bagh.     He  also  obtained  a  sale-certificate.  By  a  sale-  DEC.  19. 
deed,  dated  the  20th  July,  1881,  Bhabuti  conveyed  the  bagh  to  Pandit  Hira 

Lai,  the  plaintiff  in  this  suit.     In  July,  1884,  the  defendant  without    any  FULL 

authority  from  the  plaintiff  entered  upon    the  bagh,  and  cut  down  and  re-  BENCH. 

moved  some  of  the  trees.     In  respect  of  that  alleged  wrongful    entry  and 

the  altered  wrcngfuly  cutting  down  and  removal  of  the  trees  by  the  defend-  12  *•  "° 
ant,   the  plainiff  brought  the  suit  out  of  which  this  second  appeal  has 

arison  10  A>W  **• 

(1890)  103. 
The  defendant  raised  several  defences,  one  of  which    only  we   need 

consider,  the  findings  of  facts  having  disposed  of  the  others  adversely  to 
him. 

The  question  which  we  have  to  consider  arises  on  the  defendant's  plea 
that  Dal  Chand  had  died  before  the  sale,  and  that  the  defendant  as  the' 
representative  of  Dal  Cband  was  not  made  a  party  to  the  proceedings 
in  execution  of  the  decree  under  which  the  bagh  was  sold. 

It  has  been  found  as  a  fact  by  the  lower  appellate  Court  that  Dal 
Chand  died  before  the  sale,  but  that  beyond  that  fact  there  is  [442]  no 
reliable  evidence  to  show  when  he  died.  It  is  admitted  that  the  defendant 
was  not  made  a  party  to  the  proceedings  in  execution. 

On  behalf  of  the  defendant,  who  is  the  appellant  before  us,  Mr.  Banerji 
contended  that  the  omission  to  make  the  defendant  as  the  represent- 
ative of  Dal  Chand  a  party  to  the  proceedings  in  execution  rendered 
the  sale,  so  far  as  the  interest  which  was  of  Dal  Chand  in  his  lifetime,  a 
nullity,  and  that  it  was  for  the  plaintiff  to  prove  his  title  and  establish  a 
good  and  valid  sale  to  Bhabuti,  his  vendor,  by  showing  that  Dal  Chand 
was  alive  not  only  at  the  dates  of  the  sale  and  confirmation  of  sale,  but  at 
the  date  of  the  decree.  Mr.  Banerji  in  the  course  of  his  argument  relied  on 
the  cases  of  Ramasami  Ayyangar  v.  Bagirathi  Ammal  (1),  Asmutunnissa 
Begum  v.  Asaruf  Ali  (2),  Jasoda  v.  Mathura  Das  (3),  Bam  Chand  v.  Pitam 
Mai  (4),  Ganga  Prasad  v.  Jag  Lai  Rai  (5),  Imam-un-nissa  Bibi  v. 
Liahat  Husain  (6),  Dulari  v.  Mohan  Singh  (7),  and  Bakhshi  Nandkishore 
v.  Malak  Chand  (8).  Mr.  Kashi  Prasad,  for  the  plaintiff  relied  upon  the 
cases  of  Stowell  v.  Ajudhia  Nath  (9)  and  Gulab  Das  v.  Lakshman 
Narhar  (10). 

The  question  as  to  the  onus  of  proving  the  date  of  Dal  Chand's  death 
may  be  easily  disposed  of.  At  the  date  of  the  alleged  trespass  in  July 
1881,  the  plaintiff  was  in  possession,  and  between  that  date  and  1880  he 
or  his  vendor  Bhabuti,  had  been  in  possession  of  the  ba-gh.  That  posses- 
sory title  was  a  sufficiently  good  one  to  enable  the  plaintiff  to  maintain 
his  suit  until  the  defendant  proved  a  better  title.  Further,  the  certificate 
of  sale  afforded  prima  facie  evidence  against  the  defendant,  claiming  as 
the  representative  of  Dal  Chand,  of  a  good  title  in  Bhabuti  from  whom 
the  plaintiff  derived  title.  Again,  the  defendant  had  not  pleaded  that  Dal 
Chand  had  died  before  the  decree.  If  it  had  been  open  to  the  defendant 
on  the  pleadings  in  my  judgment  it  was  not  to  prove  that  Dal  Chand  had 
died  before  the  date  of  the  decree,  it  was  for  him  to  prove  it,  and  thus  to 
rebut  the  inference  that  the  decree  was  properly  [443]  and  lawfully  made. 
In  my  opinion,  if  the  question  had  been  open  to  the  defendant,  the  onus  of 

(1)6M.  180.  (2)150.488.  (3)  9  A.  511.  (4)  10  A.  506. 

(5)  11  A.  333.  (6)  3  A.  424.  (7)  3  A.  759.  (8)  7  A.  269. 

(9)  6  A.  255.  (10)  3  B.  221, 
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1889       proving  that  Dal  Chand   had  died  before  the  date  of  the  decree  was  upon 

•    DEC,  19.       him. 

The  other  question,   namely,  what  effect,  if  any,  had  the  omission  to 
FULL       make  the  defendant  as  the  representative  of  Dal  Chand  a  party  to  the  ese- 
BENCH     oution   proceedings,    is  a  more  difficult  one,   and  that  I  now  propose  to 
consider.     We    must  take    it,    as    the  contrary    has  not    been    pleaded 
12  A.  440   or  proved,  that  the  attachment  took  place  and  the  order  of  sale  was  made 
(F.B.)  =     jn  f;QQ  lifetime  of  Dal  Chand,  and  that  they  were  duly  made 
10  A.  W.N.  Many  of  the  authorities  which  have  been  cited  appear  to  me  to  have 

(1890)  103.  little  or  no  bearing  upon  the  point  which  we  have  to  consider  here.  The 
case  of  Ram  Chand  v.  PitamMal  (l)  is  merely  an  authority  showing  that 
a  regularly  perfected  attachment  is  an  essential  preliminary  to  sales  in 
execution  of  decrees  for  money.  In  the  case  of  Imam-un-nissa  Bibi  v. 
•Liakat  Husain  (2)  the  judgment-creditor  in  execution  of  a  decree  for 
money  and  without  making  the  representative  of  the  deceased  judgment- 
debtor  a  party,  took  out,  after  the  death  of  the  judgment-debtor,  attach- 
ment of  certain  immovable  property  which  had  been  of  the  deceased 
judgment-debtor  and  was  then  in  the  possession  of  his  representative. 
The  cases  of  Bakhshi  Nand  Kishore  v.  Malak  Chand  (3)  and  Ganga 
Prasad  v.  Jag  Lai  Rai  (4)  turned  on  the  construction  of  ss,  290  and  311 
of  the  Code  of  Civil  Procedure,  whilst  that  of  Jasoda  v.  Mathura  Das  (5) 
turned  on  the  construction  of  ss.  287,  290  and  311  of  that  Code. 

In  Asmut-un-nissa  Begam  v.  Ashruff  Ali  (6)  the  question  was  whether 
a  person  who  claimed  to  be  a  purchaser  from  a  judgment-debtor  prior  to 
an  attachment  was  entitled  to  come  in  under  s.  311  of  the  Code  of  Civil 
Procedure  and  object  to  the  sale  of  the  judgment-debtor's  property. 

Of  the  cases  more  directly  in  point,  that  of  Slowell  v.  Ajudhia 
Nath  (7)  decided  that  a  sale  in  execution  of  a  decree  is  not  rendered 
[444]  invalid  by  reason  of  the  judgment-debtor  having  died  before  the 
sale  and  no  representative  of  his  having  been  made  a  party  to  the 
execution  proceedings. 

In  Gulab  Das  v.  Lakshrnan  Narhar  (8),  the  Bombay  High  Court  held 
that  Act  X  of  1877  did  not  provide  that  applications  for  execution  should, 
like  suits,  abate  by  the  death  of  the  judgment-creditor.  In  Dulari  v.  Mohan 
Singh(9)k\ie  majority  of  the  Court  held  that  a  sale  was  not  invalid  by  reason 
of  its  having  taken  place  after  the  death  of  the  decree- holder  and  without 
his  representative  having  been  brought  into  the  execution  proceedings. 
The  only  authority  to  which  we  have  been  referred  or  of  which  I  am 
aware  for  holding  that  a  sale  in  execution  of  a  decree,  after  attachment  in 
the  lifetime  of  the  judgment-debtor,  could  not  legally  be  had  after  the 
death  of  the  judgment-debtor,  unless  his  representative  was  brought  into 
the  execution  proceedings,  is  that  of  Ramasami  Ayyangar  v.  Bagirathi  Ammal 
(10).  In  that  case  the  learned  Judges  of  the  Madras  High  Court  did 
not  give  their  reasons  for  their  opinion,  but  I  infer  that  they  thought, 
but  why  I  do  not  know,  that  s.  234  of  the  Code  of  Civil  Procedure  appliable, 
in  that  case.  S.  234  of  the  Code  of  Civil  Procedure  applies, 
in  my  opinion  only  to  cases  in  which,  after  thedeath  of  the  judgment- 
debtor,  the  decree- holder  seeks  to  bring  to  sale  property  which 
was  of  the  judgment-debtor  in  his  lifetime,  and  which  was  not  at 
tha  time  of  his  death  under  attachment  at  the  suit  of  the  judgment- 
creditor.  That  section  contemplates  that  property  which  was  of  the 


(1)  10  A.  506. 
(6)  15  C.  488. 

(2)  3  A.  4  '24. 
(7)  6  A.  255. 

(3)  7  A.  289, 
(8)  3  B.  221. 

(4)  11  A.  333. 
(9)  3  A.  759. 

(5)  9  A.    511. 
(10)  6  M.   180, 
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judgment-debtor  in  his  lifetime   may  not  only  have  come  to  the  hands  of       1889 
his  legal  representative,  bub  may  before  the  making  of  the  application  under     DEC.  19, 
the  section  have  been  duly  disposed  of  by  the  representative,  and  indica- 
tes that  in  respect  of  property  so  duly  disposed  of  the  legal  representative        FULL 
would  not  be  liable.     That    section    also   provides  a  means  by  which  the      BENCH, 
liability  of  the  representative  may  be  ascertained.  — 

How,  having  regard  to  the  provisions  of  s.  276   of  the  Code    of  Civil 
Procedure,  the  representative  could,  as  against  the  judgment-creditor,  duly      (F.B.)  = 
dispose  of  property 'which  was  under  attachment  at  [445]  the  suit  of  the 
judgment-creditor,  I  fail  to  see.     Nor  do  I  see  what  necessity  there  could    ^ 
be  for  providing  in  s.  234  a  means  by  which  to  ascertain   the  liability  of 
the  representive  in  respect  of  property   under  attachment  at    the   suit  of 
judgment-creditor. 

I  can  find  nothing  in  the  Code  of  Civil  Procedure  to  warrant  the 
suggestion  that  an  attachment  would  abate  on  the  death  of  the  judgment- 
debtor,  or  that  his  death  would  render  it  necessary  for  the  judgment- 
creditor  to  take  any  steps  to  keep  in  force  an  attachment  of  property  made 
in  the  lifetime  of  the  judgment-debtor. 

After  a  careful  examination  of  the  sections  in  the  Code  of  Civil 
Procedure  relating  to  attachment,  I  am  of  opinion  that  property  under 
attachment  must  be  considered  as  iu  the  custody  of  the  law. 

West,  J.,  in  delivering  the  judgment  of  the  Couro  'in  Gulab  Das  v. 
Lakshman  Narhar  (l),  at  p.  222,  pointed  out,  I  think  correctly,  the 
distinction  which  exists  between  pending  suits  and  pending  proceedings  in 
execution.  In  the  one  case  the  rights  of  the  plaintiff  against  the  defend- 
ant have  to  be  ascertained.  In  tbe  other  case  and  before  execution  of 
the  decree  is  had,  these  rights  have  been  already  ascertained,  and  it  only 
remains  to  enforce  tbe  decreed  rights  by  execution.  If  the  judgment- 
debtor's  property  is  under  attachment  the  execution  of  the  decree  can 
proceed  against  such  property,  but  if  at  the  time  of  the  death  of  the 
judgment-debtor  his  property  is  not  under  attachment,  the  judgment- 
creditor  must,  except  in  the  case  of  a  decree  under  s.  89  of  the  Transfer  of 
Property  Act,  proceed  under  s.  234,  if  he  desires  to  execute  his  decree 
against  property  which  was  of  the  judgment-debtor  in  his  lifetime  and 
which  came  into  the  hands  of  his  legal  representative  at  his  death,  or  if 
he  desires  to  make  the  legal  representative  personally  liable  by  showing 
that  property  which  was  of  the  judgment-debtor  came  to  the  bands  of  the 
legal  representative  and  was  disposed  of  by  him  otherwise  than  "  duly1' 
within  the  meaning  of  that  section.  Under  s.  275  any  person  interested 
in  property  under  attachment  may,  in  the  case  contemplated  by  that 
sectioD,  acply  for  tbe  withdrawal  of  the  attachment. 

[446]  S.  280  provides  for  the  releasing  of  property  under  attachment 
on  the  allowance  of  a  claim  or  objection.  S.  284  empowers  a  Court  to 
order  a  sale  of  property  under  attachment.  I  do  not  find  in  the  Code  of 
Civil  Procedure  any  provision  requiring  notice  to  be  given  •  personally  to  a 
judgment-debtor  or  his  legal  representative  of  a  sale  of  property  under 
attachment. 

S,  311  enables  "  any  person  whose  immoveable  property  has  been 
sold  under"  Chapter  XIX  to  apply  in  the  cases  therein  specified  to  set 
aside  the  sale.  It  is  difficult  to  see  how  the  legal  representative,  as  such 
of  a  deceased  judgment-debtor  could  be  damnified  by  a  sale  of  property 
attached  and  ordered  to  be  sold  in  the  lifetime  of  the  judgment-debtor, 

(i)  s  B.  231, 
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except  in  one  of  the  events  provided  for  by  s.  311.  I  can  find  no  section 
in  the  Code  which  provides  that  the  legal  representative,  any  more  than 
a  stranger  whose  property  is  sold,  is  to  get  notice  of  the  sale  of  property 
under  attachment,  except  as  one  of  the  public  by  the  proclamation  of  the 
sale  which  is  required  under  the  Code. 

The  defendant  here  has  shown  no  case  on  the  merits  ;  bis  defence  so 
far  as  it  is  not  met  by  the  findings  of  fact,  is  a  purely  technical  defence 
at  the  best,  and  in  my  opinion  he  is  not  entitled  to  succeed  on  that 
defence. 

To  hold  otherwise  would  be  to  impose  upon  the  purchaser  at  an 
execution-sale  under  a  decree,  the  necessity  of  ascertaining  before  he 
paid  the  purchase- money  whether  the  judgment-debtor  was  alive  at  the 
actual  moment  when  the  sale  took  place,  or  the  risk  of  losing  the  purchase- 
money  which  he  paid  and  the  property  in  respect  of  the  purchase  of 
which  that  money  was  paid,  and  would  in  any  event  render  it  difficult 
for  such  a  purchaser  to  maintain  bis  title  under  his  sale-certificate 
if  subsequently  challenged  by  the  legal  representative  of  the  deceased 
judgment-debtor,  the  exact  date  of  whose  death  it  might  be  impossible 
for  the  purchaser  to  ascertain  or  prove. 

I  may  say  further  that  I  am  of  opinion  that  there  would  have  been 
no  necessity  for  any  attachment  in  this  case  if  the  sale,  as  we  at  first 
assumed  it  was,  had  been  under  a  decree  under  s.  89  of  tho  Transfer  of 
Property  Act  directing  the  sale  of  the  property  in  ques-[447]tion  in 
enforcement  of  a  mortgage  specifically  affecting  it.  I  m%y  say  that  this 
is  the  view  which  was  expressed  by  my  brother  Straight  in  Stowell  v. 
Ajudhia  Nath  (l). 

When  under  a  decree  under  a.  89  of  the  Transfer   of  Pcoparby  A 
property  of  a  person  othor  than  the  judgment-debiior  is  sold,    such  other 
person  has  his  remedy  by  suit. 

I  would  dismiss  this  appeal  with  costs. 

STRAIGHT,  J.— I  concur. 

BRODHURST,  J.—  I  concur. 

TYRRELL,  J. — I  concur. 

MAHMOOD,  J. — I  understand  the  facts  of  this  case  to  be  the 
following : — 

On  the  13fch  June  1876,  Bhim  Sen  and  Dal  Chand  executed  a 
hypothecation  bond  in  favour  of  one  Mr.  C.  W.  Stowell,  who  sued  them 
for  the  money  due  on  the  bond  and  obtained  a  decree  against  both  of 
them  jointly  on  the  3rd  December  1879.  The  decree  was  partly  a  decree 
enforcing  hypothecatory  lien  against  certain  properties  mentioned  therein, 
and  it  was  partly  a  simple  money-decree  against  the  judgment-debtors 
personally,  and  it  has  been  expressly  conceded  by  Mr.  Kashi  Prasad  on 
behalf  of  the  plaintiff-respondent  that  the  decree  awards  no  enforcement 
of  hypothecation  against  the  property  now  in  suit,  narnaly,  bagh  No.  911. 

For  the  purposes  of  this  case  therefore  that  decree  must  be  dealt 
with  as  a  simple  monty- decree. 

The  decree  was  put  into  execution  on  the  6feh  May  1880,  and  it  is 
admitted  that  in  the  course  of  execution  proceedings  the  property  now  in 
suit  was  attached  and  notified  for  sale  by  auction,  which  took  place  on 
the  3rd  September  1880,  at  which  one  Bhabuti  Singh  purchased  the 
rights  and  interests  of  the  judgment-debtors  in  the  property  now  in  suit. 

(l)  6  A.  255. 
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The  Court   executing  the    decree   confirmed    the  sale  on   the    19th        1889 
November  1880,  and    granted    a  sale-certificate   to  the  aforesaid  Bhabuti     j}EC  19. 
Singh  on  the  19th  March  1881. 

[448]  On  the  20bh  July  1881,  the  present    plaintiff-respondent,  Hira       FULL 
Lai,  purchased  by  private  sale  from  Bhabuti  Singh  the  rights  and  interests    BENCH, 
which  the  latter  had  acquired   under  the    auction- sale  of  3rd  September 
1880,  to  which  the  sale-certificate  of  19th  March  1881  related.  12  A-  «0 

The  present  litigation  began  in  a  suit  instituted  by  the  plaintiff  respond- 
ent on  the  20th  July  1885,  in  which  he  alleged  that  the  property  now  in  * 
suit  belonged  exclusively  to  Bhim  Sen  and  Dal  Ghand,  the  judgment-  0890)103. 
debtors  of  3rd  December  1879;  that  their  rights  were  duly  purchased  by 
the  aforesaid  Bhabuti  Singh  in  the  auction-sale  of  3rd  September  1880,  to 
which  the  sale-certificate  of  19th  March  1884  related  ;  that  those  rights 
were  duly  purchased  from  him  by  the  plaintiff  under  the  sale-deed  of  20th 
July  1881  ;  that  under  such  purchase  the  plaintiff  acquired  proprietary 
possession  of  the  property  in  suit ;  that  in  the  month  of  July  1881  the 
defendants  Bhim  Sen  and  Sheo  Prasad  forcibly  arrested  him  from  the 
bagh  and  felled  certain  trees  of  the  bagh  of  the  value  of  Es.  124,  and 
appropriated  them. 

Upon  these  allegations  the  plaintiff  prayed  for  a  decree  awarding  him 
possession  of  the  property  in  suit  and  recovery  of  Es.  124  damages  as  the 
value  of  the  trees  above  mentioned. 

It  is  clear  from  the  plaint  that  the  suit  was  in  the  nature  of  an  action 
for  ejectment  and  recovery  of  money  as  damages  in  connection  with  the 
property  in  suit,  and  there  is  no  question  that  such  a  suit  is  maintainable 
in  our  Civil  Courts. 

The  suit  was  resisted  by  the  defendant  Bhim  Sen  mainly  upon  the 
ground  that  the  plaintiff  had  purchased  only  the  rights  and  interests  of 
him,  Bhim  Sen  ;  that  the  other  judgment-debtor  Dal  Chand  had  died 
before  the  auction-sale  of  the  3rd  September  1880,  and  his  heirs  were  not 
represented  in  the  execution  proceedings  ;  and  the  defendant  further  pleaded 
that  he  had  been  unnecessarily  impleaded  in  the  suit  as  he  had  not  felled 
or  appropriated  any  of  the  trees  to  which  the  suit  related.  The  other 
defendant,  Sheo  Prasad,  appellant  before  us,  pleaded  that  the  plaintiff's 
purchase  was  limited  to  the  rights  and  interests  of  Bhim  Sen  and  Dal  Chand, 
[449]  and  could  not  entitle  him  to  claim  any  further  rights  ;  that  three 
years  before  the  suit  the  trees  in  question  had  been  felled  and  appropri- 
ated by  the  plaintiff's  vendor  Bhabuti  Singh  ;  that  at  the  time  when  the 
auction-sale  of  3rd  September  1880  took  place  the  judgment-debtor  Dal 
Chand  had  already  died  and  his  heirs  were  not  represented  in  the 
execution  proceedings  ;  that  therefore  the  auction-purchase  by  the  plaint- 
iff's vendor  Bhabuti  Singh  was  null  and  void,  and  could  confer  no  title 
upon  the  plaintiff  to  maintain  such  an  action. 

There  were  also  other  pleas  in  defence,  of  which  the  only  one  which 
I  need  refer  to  was  a  plea  to  the  effect  that  the  bagh  in  dispute  was 
ancestral  property  belonging  ta  a  common  ancestor,  Bija  Earn,  and  that 
the  shares  of  Bhim  Sen  and  Dal  Chand  were  limited  to  two-fifths  of  the 
property,  and  the  plaintiff  therefore  had  no  title  to  claim  the  whole  of  it. 

Upon  this  state  of  the  pleadings,  the  Court  of  first  instance  framed 
no  less  than  seven  issues,  and,  in  a  judgment  which  I  cannot  regard  as 
adequate  or  satisfactory,  decreed  the  whole  suit  on  the  22nd  September, 
1885. 

From  that  decree  only  the  defendant  Sheo  Prasad  appealed  to  the 
lower  appellate  Court  on  the  9th  November  1885,  and  the  appeal  was 
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1889  dismissed  by  that  Court  on  the  15tb  February,  1886,  in  which  the  learned 
DEC.  19.  Judge  of  that  Court  held,  with  reference  to  the  evidence  before  him,  that 
the  bagh  in  question  was  exclusively  owned  by  Dal  Cand  and  Bhim  Sen, 
FULL  who  were  for  years  separate  from  their  brothers  and  nephews  ;  and  that 
BENCH,  the  plaintiff's  title  therefore  extended  to  the  whole  property  in  suit  under 
the  sale-certificate  of  19th  March  1881,  notwithstanding  the  circumstance 
12  A.  440  fchai;  a£  |;he  tjme  Of  fihg  auction-sale  of  3rd  September  1880,  to  which  that 
(F.B.)  =  certificate  related,  Dal  Cand  was  not  alive  and  his  heirs  were  not  represent- 
10A.W.N.  6(3  jn  f^  execution  proceedings,  In  holding  this  view  the  learned  Judge 
(i860)  108.  reiied  upon  the  ruling  of  this  Court  in  Stowell  v.  Ajitdhia  Nath  (1),  inter- 
preting that  ruling  to  lay  down  that  the  antecedent  of  a  judgment- 
debtor  does  cot  render  the  sale  of  his  [450]  property  void.  From 
the  decree  of  the  lower  appellate  Court  this  second  appeal  has  been 
preferred,  and  it  came  on  for  hearing  before  my  brother  Brodhurst 
and  myself,  and  we  by  our  order  of  the  23rd  May  1887,  remanded  the 
case  to  the  lower  appellate  Court  for  ascertaining  whether  Dal  Chand 
died  before  or  during  the  pendency  of  the  execution  proceedings  which 
resulted  in  the  sale  of  the  3rd  September  1880,  and  the  confirma- 
tion thereof  on  the  19th  November  1880,  also  whether  during  such 
proceedings  any  person  was  acting  as  the  legal  representative  of  the 
deceased  Dal  Chand. 

Upon  remand  the  learned  Judge  of  the  lower  appellate  Court  has 
found  (to  use  his  own  words)  that  "  Dal  Chand  died  some  time  before  the 
sale,  but  whether  that  death  took  place  before  or  after  the  execution 
proceedings  were  taken  against  him,  the  Court  has  no  materials  before  it  to 
found  its  opinion  upon." 

With  this  finding  the  case  came  on  before  my  brother  Brodhurst  and 
myself  again,  and  by  our  order  of  the  10th  January  1888,  and  in  view  of 
the  rulings  which  were  then  cited  to  us,  we  directed  that  the  case  be  laid 
before  the  learned  Chief  Justice,  with  a  recommendation  that  the  same 
may  be  beard  by  the  whole  Court,  and  it  is  in  pursuance  of  his  order  of 
the  16th  January  1888,  that  the  case  has  been  heard  by  a  Bench  consisting 
of  the  whole  Court. 

Now,  upon  this  state  of  things,  Mr.  Dwarka  Nath  fianerji,  on  behalf 
of  the  defendant-appellant,  Sheo  Prasad,  has  argued,  and  I  think  soundly, 
that,  inasmuch  as  the  action  is  in  ejectment  and  for  damages  for  an  alleged 
trespass,  the  plaintiff-respondent  was  bound  to  show  a  good  title  to 
maintain  sueh  an  action  ;  and  that  since  the  solitary  title  alleged  by  him 
rested  upon  the  auction-sale  of  the  3rd  September  1880,  which  was 
confirmed  on  the  19th  November  1880,  and  to  which  the  sale-certificate 
of  19th  March  1881,  related,  that  certificate  represented  what  the  learned 
Counsel  called  a  "parliamentary  title,"  and  would  for  its  validity  depend 
upon  proof  that  the  statutory  requirements  for  conveyance  of  such  a  title 
had  been  duly  observed  before  the  title-deed,  namely,  the  sale-certificate 
of  19th  March  1881,  had  been  granted  to  the  plaintiff.  I  think  the  learned 
Counsel  was  also  right  when  he  contended  [451]  that  the  validity  of  that 
title-deed  depended  upon  the  validity  of  the  auction- sale  of  the  3rd 
September  1880,  and  that  such  a  question  was  to  be  decided  with  reference 
to  the  rules  contained  in  the  Code  of  Civil  Procedure  and  with  especial 
reference  to  auction-sales  in  execution  of  simple  money-decrees. 

This  argument  has  been  met  by  Mr.  Eashi  Prasad  on  behalf  of  the 
plaintiff-respondent  upon  grounds  other  than  those  which  would  repudiate 

(1)  6  A.  355. 
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the  principles   upon    which  Mr.  Banerji's   argument  for    the  defendant-       1889 
appellant  proceeded.     The  learned  pleader  has  argued  that   although  the     DEC.  19. 
rules  of   the    Cede  of   Civil  Procedure   would  govern  the  validity  of   his 
client's  title  under  the  auction-sale  of  3rd  September  1880,  yet  those  rules      FULL 
in  themselves  wculd  justify  our  holding,  as   the  lower  appellate  Court  has     BENCH, 
held,    that   the  plaintiff  bad  a  good    title  to  maintain  the  action.     Now, 
what  really  has  to  be  considered  in  the  case  are  two  important  questions     12  *•  **° 
of  law:—  (F.B.)  = 

First, — Whether,  when  a  sale  in  execution  of  a  simple  money-decree    10A.W.N. 
takes  place  of  property  which  belonged  to  a  judgment-debtor  of  such  a  (1890)  103. 
simple    money-decree,   at  a   time  when  he  was  not  alive  and    his  legal 
representatives  were    not    brought    upon    the    record    of    the    execution 
proceedings   resulting  in   such  sale,  the  sale  is  ipso  facto  null  and  void  so 
as  to  convey  no  title  to  the  purchaser  at  such  sale. 

Secondly,-  -Whether,  when  such  a  sale  has  actually  taken  place  and 
the  purchaser  at  such  sale  seeks  to  acquire  the  benefits  of  his  purchase  in 
an  action  such  as  this,  be  can  be  defeated  upon  the  mere  plea  that,  in 
consequence  of  the  judgment-debtor  whose  rights  he  purchased  being  dead 
at  the  time  of  the  sale,  he  has  purchased  nothing  because  the  sale  is  null 
and  void. 

Before  I  proceed  lo  consider  the  first  of  these  questions,  I  think  it  is 
necessary  to  say  that,  upon  the  findings  of  the  lower  appellate  Court  on 
remand,  and  in  view  of  the  evidential  presumption  of  law  amply  recognized 
by  our  own  law  in  as.  107  and  108  of  the  Evidence  Act  (I  of  1872),  as  to 
the  continuity  of  human  life,  I  may  take  it,  in  the  absence  of  evidence  to  the 
contrary,  that  on  the  16th  [452]  May  1880, when  the  attachment  of  the  pro- 
perty took  place  and  on  the  22nd  July  1880,  when  the  proclamation  of  sale 
was  issued,  the  judgment-debtor  Dal  Chand  was  still  alive.  And  before  I  go 
any  further  I  wish  to  fay  that  this  finding  relieves  me  of  having  to  consider 
how  far  I  am  still  prepared  to  abide  by  the  Full  Bench  ruling  of  this  Court  in 
Mahadeo  Dubey  v.  Bhola  Nath  Dichit  (1)  to  which  I  myself  was  a  party  and 
in  which  it  was  held  that  a  regularly  perfected  attachment  is  an  essential 
prelimicary  to  sales  in  execution  of  simple  money-decrees,  and  that  where 
there  has  been  no  such  attachment  any  sale  that  may  have  taken  place  is 
not  simply  voidable  but  de  facto  void.  In  this  case,  I  take  it  that  the 
deceased  Dal  Chand  was  alive  when  the  attachment  was  duly  made,  and 
when  in  consequence  of  such  attachment  the  property  was  proclaimed  for 
sale.  All  that  I  take  to  have  been  found  by  the  lower  appellate  Court  is- 
that  he  was  dead  at  the  time  when  the  auction-sale  of  3rd  September  1880 
took  place,  and  to  this  circumstance  alone  I  shall  refer  in  dealing  with  the 
first  poin.t,  as  indeed  also  in  dealing  with  the  next. 

Now,  the  only  ruling  of  importance  which  has  been  cited  on  behalf 
of  the  defendant-appellant  on  this  part  of  the  case  is  Ramasami  Ayyangar 
v.  Bagirathi  Ammal  (2),  where  Innes  and  Kindersley,  JJ,,  concurred  in 
holding  that  where  a  judgment-debtor  died  after  his  land  had  been  attached, 
and  the  creditor  brought  the  land  to  sale  without  making  the  represent- 
atives of  the  deceased  parties  to  the  proceedings,  the  sale  was  illegal  and 
must  be  set  aside,  apparently  as  the  report  suggests,  without  any  investi- 
gation as  to  whether  such  sale  bad  caused  any  "  substantial  injury  " 
within  the  meaning  of  s.  311  of  the  Code  of  Civil  Procedure.  As  a  counter- 
poise to  this  ruling,  a  judgment  of  the  Bombay  High  Court  in  Gulab  Das 
v,  Lakshman  Narhar  (3)  has  been  cited  to  maintain  the  proposition  that 

(1)  5  A.  86.  (-2)  6  M.  180.  (3)  3  B,  321. 
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DEC.  19.  execution  shall,  like  suits,  abate  by   the  death  of  the  judgment-creditor;" 

but  to  neither  of  these  extreme  views  can  I  find  it  possible  to  give  my 

FOLL  consent. 

BENCH.  [453]    What  I  have  to  consider  is  whether  the  mere  circumstance 

of  the  judgment-debtor  Dal  Cband  being  dead  on  the  3rd  September  1880, 

12  A.  4*0  when  his  rights  were  sold  to  Bhabuti  Singh,  from  whom  the   plaintiff 

(F.B.)=  derives  his  title,  renders  the  sale  null  and  void  for  purposes  of  conveying 

10A.W.N.  title. 

(1890*  103.  To  this  question  my  answer  is  in  the  negative,  and   the  best  way  in 

which  I  oan  explain  my  views  is  to  pass  on  to  the  second  point  as 
enunciated  by  me  in  this  judgment.  I  hold,  as  I  have  long  held,  that 
the  provisions  of  the  Civil  Procedure  Code  as  to  the  array  of  parties  are 
applicable,  not  only  to  original  suits  in  the  Court  of  first  instance,  but 
also  applicable  mutatis  mutandis  to  appeals  and  miscellaneous  proceedings 
in  the  civil  Courts,  such  as  s.  647  of  the  Code  contemplates,  including, 
of  course,  proceedings  in  execution  of  a  decree.  But  it  is  one  thing  to 
say  that  those  rules  as  to  the  array  of  parties  in  execution  proceedings 
are  applicable  to  them,  and  it  is  a  totally  different  thing  to  say  that  where 
those  rules  have  not  been  duly  observed,  and  in  execution  of  a  decree 
an  actual  attachment  has  duly  taken  place,  and  proclamation  of  sale  duly 
issued  in  the  lifetime  of  the  judgment- debtor  (as  in  this  case)  the  auction- 
sale  is  null  and  void,  because  at  the  date  of  the  sale  the  auction-purchaser 
purchased  the  rights  of  one  who  at  that  date  was  not  alive,  and  whose 
representatives  had  not  been  brought  upon  the  record  as  representing  the 
deceased. 

In  Lekraj  Roy  v.  Becharam  Misser  (1)  the  High  Court  of  Calcutta 
laid  down  the  rule  that  execution  cannot  issue  against  the  estate  of  a 
deceased  person  if  there  is  no  one  on  the  record  as  representing  the  estate 
and  I  think  the  rule  so  laid  down  was  not  only  sound  under  the  old  Code 
which  governed  that  case,  but  it  was  also  sound  under  the  present  Code  of 
Civil  Procedure  ;  because  the  rule  of  law,  notwithstanding  recent  legisla- 
tion, still  stands  firm  that  audi  alteram  partem,  and  no  judicial  process 
requiring  the  hearing  of  both  parties  could  therefore  be  issued  without  the 
chance  being  given  to  the  opposite  party  to  say  what  he  has  to  say  against 
any  proposed  judicial  process  when  (and  this  is  important)  the  law 
[454]  requires  that  he  should  have  such  a  chance.  There  are  of  course 
numerous  provisions  of  the  Code  of  Civil  Procedure  which  contemplate  the 
existence  of  the  judgmant-debtor,  enabling  him  to  raise  objections  in  the 
course  of  execution  proceedings  or  to  take  measures  to  satisfy  the  decree  in 
order  to  save  his  property  from  being  brought  to  sale.  As  illustrations  of 
this  I  may  refer  to  ss.  257  A,,  258  and  even  to  s.  291  of  the  Code,  which 
all  contemplate  the  existence  of  a  living  judgment-debtor  during  execution 
proceedings.  Similarly,  there  are  many  provisions  in  the  Code  which  con- 
template that,  when  a  judgment-debtor  is  dead,  execution  proceedings 
should  be  taken  against  his  legal  representative.  Illustrations  of  this  class 
of  provisions  are  to  be  found  in  ss.  234,  248  (6),  249,  and  I  think  there 
was  much  cogency  in  what  Mr.  Banerji  urged  in  his  argument  that 
clause  (c)  of  s.  244  distinctly  contemplates  that  the  legal  representative 
of  a  deceased  judgment-debtor  should  be  made  a  party  to  execution  pro- 
ceedings, and  that  the  last  paragraph  of  that  section  is  in-keeping  with 
the  argument,  that  when  execution  proceedings  terminate  in  a  sale  and  a 

(1)  7  W,  R.  52. 
1034 


YI]  SHEO  PRASAD  V.  HIRA  LAL         12  All.  456 

certificate  of  sale  is  granted  under  s.  316,  the  title,  not  only  of  the  original       1889 
judgment-debtor,  but  also  of  his  legal  representatives  passes  to  the  pur-     DEC.  19. 
chaser,  which  could  not  be  the  case  unless  such  legal  representative  was 
made  a  party  to  the  execution  proceedings.     So  far  I  accept  Mr.  Banerji's 
argument, and  I  go  even  further  with  him  when  he  contended  that  objections 
to  a  sale  with  the  object  of  setting  it  aside,  such  as  those  contemplated 
by  ss.  311  and  312,  are  "available  to  the  legal  representative  of  a  deceased    12  *•  **° 
judgment-debtor  as    much  'as  to  the  original  judgment-debtor  himself  ;      (F.B.)  = 
because  when  a  sale-certificate  is  granted  under  s.  316  after  confirmation   *0  A.W.N. 
of  the  sale,  the  law  in  that  section  prescribes  that  "  so  far  as   regards  the    <1890)  !03 
parties  to  the  suit  and  persons  claiming  through  or  under  them,  the  title 
to  .the  property  sold  shall  vest  in  the  purchaser  from  the  date  of  such 
certificate  and  not  before."  But  I  do  not  think  that  the  views  which  I  have 
thus    expressed    overcome    Mr.     Banerji's  real    difficulty  in  supporting 
the    case    of  his  client  Sheo  Prasad,  defendant- appellant.     His  position 
in    the    litigation    has  already  been   described  by  me,  as  also  the  main 
outlines  of  the  defence  which  he  set  up,    showing    as    it  does    that  the 
[455]  position  taken  up  by  him  was  not  that  of  being  the  legal  represent- 
ative of  the  deceased  judgment-debtor  Dal  Ghand,  but  rested  mainly  upon 
the  assertion  of  a  paramount  or  independent  title,  and  also  upon  the  tech- 
nical plea  as  to  defect  in  the  plaintiff's  title,  by  reason  of  Dal  Chand  being 
dead  when   the  auction- sale  in  execution  of  decree  took  place  on  the  3rd 
September  1830. 

Now,  so  far  as  the  plea  as  to  paramount  or  independent  title  is  con- 
cerned, the  finding  of  fact  by'the  lower  appellate  Court  is  conclusive  in 
second  appeal,  that  no  such  title  existed  in  Sheo  Prasad  at  the  date  of  the 
sale,  for  the  judgment-debtors,  Bhim  Sen  and  Dal  Chand,  were  exclusive 
owners  of  the  property  then  sold.  This  being  so,  all  that  is  left  to 
Mr.  Banerji  is  the  technical  defect  in  the  plaintiff's  title  which  the  defend- 
ant appellant  seeks  to  find,  by  reason  of  what  has  been  addressed  on  his 
behalf  under  the  provisions  of  the  Civil  Procedure  Code,  as  to  the  title 
conveyed  under  s.  316  by  a  sale-certificate. 

In  the  case  of  Ramchhaibar  Misr  v.  Bechu  Bhagat  (1),  I  dwelt  at 
some  length  upon  the  various  divisions  of  the  Civil  Procedure  Code  as  to 
execution  of  decrees,  with  especial  reference  to  the  scope  of  ss.  311  and 
312  in  their  connection  with  s.  244  of  the  Code  I  said — "  I  take  it,  that 
when  execution  of  a  decree  is  prayed  for  by  a  decree-holder,  all  the 
questions  which  may  arise  between  the  decree- holder,  and  the  judgment- 
debtor  relating  to  the  execution,  &o.,  of  the  decree,  may  be  disposed  of 
under  s.  244,  There  may  be  questions  relating  to  the  validity  of 
attachment,  the  mode  of  execution,  &c.,  but  when  one  and  all  of  these 
matters  do  terminate  in  sale,  I  maintain  that  all  that  is  comprehended 
within  the  definition  of  execution  comes  to  an  end  there,  because  the 
purchaser  comes  as  a  third  party,  and  is  not  bound  by  s.  244  as  to 
proceedings  antecedent  to  sale.  The  '  execution '  so  far  as  s.  241  is 
concerned,  is  over,  and  the  questions  that  may  arise  after  the  sale&re  no 
more,  strictly  speaking,  questions  relating  to  the  execution,  discharge  or 
satisfaction  of  the  decree  within  the  meaning  of  cl.  (c)  of  s.  244.  As 
soon  as  there  is  a  sale,  the  execution  of  the  decree,  so  far  as  the  [456] 
decree-holder  is  concerned,  is  over,  and  the  question  whether  the 
purchaser  has  purchased  anything  by  the  sale  is  no!i  a  question  as  to  the 
execution  of  the  decree-holder's  decree." 

(l)  7  A.  641, 
1035 


12   All.  457  INDIAN   DECISIONS,   NEW  SERIES  [Yol. 


1889  I  hftd  again  to  consider  a  cognate  question  in  Bam  Chand  v.   Pitam 

DEC.  19.     Mai  (ljt  where,   in  deference  to  the  Full  Bench  ruling  of  this  Court  in 

Mahadeo  Dubey  v.  Bhola  Nath  Dichit  (2),  I  held,  with  my  brother  Brod- 

FULL       hurst's  concurrence,  that  absence  of  a  valid  attachment  in  execution    of  a 

BENCH,  simple  money-decree  was  a  matter  which  might  be  complained  of  under 
a.  31i  of  the  Code  for  purposes  of  setting  aside  a  sale,  without  proof  of 

12  A.  440  substantial  injury,  since  the  Full  Bench  judgment  declared  such  sales  to 
be  absolutely  void. 

10AW.N  jn  this  case,  bowever,  as  I  have  already  said,  no  question  as  to  the 

(1890)  103.  absence  of  a  valid  attachment  at  the  time  of  the  sale  arises,  and  the  question 
is  limited  to  what  the  defendant-appellant  might  have  done  subsequent  to 
the  sale  of  3rd  September  1880,  if  he  had  been  either  impleaded  as  the 
legal  representative  of  the  deceased  judgment-debtor  Dal  Chand.  or  had 
taken  up  the  position  of  a  paramount  and  independent  title,  as  he  has  done 
in  his  defence  in  this  case. 

Now,  as*I  understand  Mr.  Banerji's  argument,  I  took  his  contention 
to  be  that  the  defendant-appellant,  having  never  been  brought  upon  the 
record  as  the  legal  representative  of  the  deceased  Dal  Chand,  could  raise 
no  objections  under  s.  311  to  set  aside  the  sale  of  3rd  September  1880, 
and  that,  as  claiming  under  title  paramount  to  or  independent  of  the 
deceased  Dal  Chand,  he  could  not  avail  himself  of  the  provisions  of  that 
section.  For  tbe  latter  part  of  this  contention  the  learned  Counsel  relied 
upon  a  recent  Full  Bench  ruling  of  the  Calcutta  High.  Court  in  Asmutun- 
nisa  Begum  v.  Ashruf  Ali  (3),  where  the  learned  Judges  concurred,  by 
overruling  a  Division  Bench  ruling  of  their  Court  in  Abdul  Haq  Mazoom- 
dar  v.  Mohini  Mokun  Shaha  (4),  in  holding  "that  a  person  claiming  by 
title  paramount  to  the  judgment-debtor  is  not  within  the  meaning  of 
t-.be  words  '  any  person'  in  the  section,  inasmuch  as  his  title  to  the  pro- 
[4>57]  perty  is  not  affected  by  the  sale,  whether  it  were  regular  or  irregular, 
and  therefore  cannot  apply  to  the  Court  to  set  aside  the  sale." 

In  adopting  this  rule  the  learned  Judges  purport  to  have  approved 
and  followed  a  judgment  of  Westropp,  C  J.,  in  Krishnarav  Venkatesh  v. 
Vasudev  Anant  .(5)  ;  but  I  respectfully  think  that  the  principle  of  that 
ruling,  though  it  interpreted  the  old  Code  of  1859,  was  opposed  to  the  rule 
laid  down  by  the  Full  Bench  of  the  Calcutta  High  Court,  the  effect  of 
which  I  understand  to  be  that  the  words  "any  person"  as  they  occur  in 
s.  311donoc  include  persons  who  may  seek  to  set  aside  a  sale  under  a 
title  independent  of  the  judgment-debtor,  even  if  they  can  show  that  they 
have  sustained  substantial  injury  by  the  sale  within  the  meaning  of  that 
section.  With  all  respect  due  to  the  Full  Bench  ruling  of  the  Calcutta 
High  Court,  I  find  myself  unable  to  accept  the  conclusion  at  which 
their  Bench  arrived  ;  because  I  think  it  is  seldom  safe,  and  always 
risky,  to  credit  the  Legislature  with  notions  that  it  does  not  clearly 
express  in  a  statute,  and  it  is  even  more  disastrous,  as  a  matter  of  interpre- 
tation, to  limit  words  of  broad  and  general  import  when  the  statute 
itself  provides  no  such  limitations.  I  confess,  therefore  that  the  rule 
laid  down  in  Abdul  Haq  Mozoomdar  v.  Mohini  Mohun  Shaha  (4) 
which  was  overruled  by  the  Full  Bench  of  the  Calcutta  Court,  is  the  rule 
which  I  adopt  in  interpreting  s.  311  of  the  Code  in  this  case.  And  in  this 
view  Mr.  Banerji's  contention  that  his  client  could  not,  after  the  sale  of 
3rd  September,  1880,  avail  himself  of  ss.  311  and  312  of  the  Code  of  Civil 

(1)  10  A.  506.  (2)  5  A.  86.  (3)  15  G.  488.  (4)  14  C.  240. 

(5)  11  B.H.C.B.  15. 
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Procedure  if   he   wished  to  sefc  aside  the  sale,  fails.    I  do  not  say  that  his       1889 
omission  to  do  so  debarred  him  from  raising  the  defence  which  he  has     DEC.  19. 
raised  in   this.     But  what  I  do   maintain   is,   that,   he  having  failed  in 
this  case  to  prove  any  title  in  him  paramount  to  the  title  of  tha  deceased      FULL 
judgment-debtor  Dal  Chand,  whose  rights  and  interests  were  sold  in  the    BENCH. 

auction-sale    of    3rd  September    1880,  he  having  been  found  to  be  the        

owner  of  the  property  in  suit,  the  defendant-appellant  cannot  succeed  in     *2  *•  *' 
resisting  the  suit    by  dint   of  proving  technical  irregularities  in  the  sale      <F>B->  = 
without  proving  substantial  injury  to  him-  [458]  self  within  the  meaning   *°  A  w.N. 
of  3.  311,  such  as  would  vitiate  the  plaintiff-respondent's  title,  namely,  " 
tha  certificate  of  sale  which   his  predecessor  in  interest  obtained  under 
s.  316  of  the  Code  conveying  to  him  the  rights  of  the  deceased  Dal  Chand. 

Now,  upon  this  question  as  to  what  irregularities  in  an  execution 
sale  would  justify  its  being  set  aside  under  ss.  311  and  312  of  the  Code, 
there  is  not,  I  am  afraid,  full  accord  in  the  ratio  decidendi  of  the  various 
rulings  of  this  Court,  and,  so  far  as  I  am  concerned  in  them,  they  were 
amply  considered  by  my  brother  Brodhurst  in  Ganqa  Prasad  v.  Jag  Lai 
Rai  (1),  where  he  dissented  from  the  learned  Chief  Justice  upon  a  question 
which  does  not  arise  in  this  case,  and  which  I  need  not  therefore  consider 
any  further,  beyond  saying  that  the  difference  of  opinion  in  that  case 
related  to  the  exact  effect  to  be  given  to  s.  290  of  the  Code  so  far  as  it 
prohibits  sales  within  thirty-days  of  the  proclamation. 

We  are  not  in  this  case  concerned  with  any  imperative  or  prohibitory 
provisions  of  the  Code  as  to  execution  sales,  and  I  think  that  Mr.  Banerji's 
argument  proceeded  upon  inferences  to  be  derived  from  the  statute  rather 
than  upon  any  express  provisions  which,  even  according  to  his  contention, 
would  vitiate  the  auction-sale  of  3rd  September  1880,  by  the  mere 
circumstance  of  the  judgment-debtor  Dai  Chand  not  being  alive  at  the 
time  of  the  sale.  I  have  already  pointed  out  that  he  must  be  taken  to 
have  been  alive  at  the  date  of  the  attachment  and  proclamation  for  sale, 
and  that  those  proceedings  must  therefore  be  presumed  to  have  been  duly 
taken  by  the  Court  executing  the  decree.  I  have  also  said  enough  to 
show  that  the  heirs  of  Dal  Chand  should  have  been  brought  upon  the 
record,  also  that  the  defendant-appellant,  though  a  third  party  according 
to  his  case,  might  have  appeared  on  the  scene  to  set  aside  the  sale  under 
as.  311  and  312  of  the  Code.  But  the  fact  remains  that  he  did  not  do  so, 
and  though  as  I  have  already  said,  he  is  not  debarred  from  raising  his 
present  defence  to  the  action  any  more  than  he  would  have  been  from 
other  remedies,  such  as  objecting  to  attachment  under  s.  278  or  maintain- 
ing a  suit  under  s.  283  or  s.  335  [459]  of  the  Code,  we  have  to  consider 
whether  in  the  absence  of  any  title  in  himself  independent  of  the  deceased 
Dal  Chand,  he  has  sustained  any  substantial  injury  such  as  would  have 
induced  the  Court  if  he  had  objected  under  s.  311  to  set  aside  the  sale  or 
should  induce  us  now  in  this  regular  action  to  vitiate  the  sale,  for  the 
solitary  reason  that  at  the  date  of  the  sale  the  judgment-debtor  Dal  Chand 
was  not  alive. 

It  seems  io  me  that  the  omission  to  bring  upon  the  record  the  legal 
representative  of  the  deceased  Dal  Chand  was  a  mere  irregularity  which 
could  not  per  se  vitiate  the  sale  without  proof  of  substantial  injury  within 
the  meaning  of  s.  311  of  the  Code.  In  Jasoda  v.  Mathura  Das  (2)  I  suggested 
a  doubt  whether  what  might  be  called  a  "  material  irregularity  "  within 
the  meaning  of  s.  311  would  not  by  itself  vitiate  a  sale  without  proof  of 

(1)  11  A.  333.  (3)  9  A.  511. 
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1889       substantial  injury,  and  in  Earn  Chand  v.  Pitam  Mai  (1)  I  doubted  my  own 

DEC.  19.     suggestion  in  the  earlier  case,  and  I  think    I  may  say  that  the  latter  case 

was  governed  entirely  by  the  Full  Bench  ruling  in  Mahadeo  Dubey  v.  Bhola 

FCLL      Nath  Dichit  (2),  as  my  remarks  at  page  517  of  the  report  show. 

BENCH.  What  I    hold   now,  however,  is  that,  for  purposes  of  setting  aside  a 

sale  under  s.  311,  the  irregularity,  whether  material  or  simpler  irregularity 

12  A.  440     js  not;  sufficient  unless  "substantial  injury  by  reason  of  such  irregularity" 

is   proved.     I  think   this  is  the  effect  of  much  of  what  was   said  by  the 

10  A.W.N.    Lc>rclg  of  the  Privy  Council  in  Girdhari  Singh  v.  Hurdeo  Narain  Singh  (3) 

(1890)  103.   an(j  jn  Qlpherts  v.  Mahabir  Parshad  Singh  (4),  and  I  think  the  law  now 

may  be  taken  to  be  settled  by  the  latest  ruling  of  their  Lordships  on  the 

subject  in  the  case  of  Arunachellam  Chetii  v.  Arunachellam  Chetty  (5). 

The  principles  upon  which  these  rulings  proceed  leave  no  doubt  in 
my  mind  that  even  if  the  defendant-appellant  had  been  impleaded  as  the 
legal  representative  of  the  deceased  Dal  Chand,  or  had  come  in  as  a  third 
party  to  set  aside  the  sale  under  ss.  311  and  312,  he  [460]  could  not 
have  succeeded  without  proof  of  substantial  injury,  and  indeed  Dal  Chand 
himself  if  he  had  been  alive  and  made  such  objections  after  the  sale  of  3rd 
September,  1880,  he  too  could  not  succeed  in  setting  aside  the  sale  without 
proving  such  injury.  In  the  present  case  there  is  no  allegation  of  such 
substantial  injury  as  would  require  the  setting  aside  of  the  sale,  and  the 
defendant-appellant  naturally  could  not  proffer  such  a  plea  consistently 
with  the  rest  of  his  defence  as  to  his  title  being  independent  of  Dal  Chand, 
— a  plea  which  has  been  found  against  him  by  the  lower  appellate  Court 
upon  the  evidence. 

This  being  so,  I  fail  to  see  what  the  defendant-appellant  has  to  com- 
plain of.  He  is  not  the  owner  of  the  property  which  the  plaintiff's  pre- 
decessor in  title  purchased  on  the  3rd  September  1880,  in  a  sale  which 
could  not, in  the  absence  of  substantial  injury  be  set  aside  at  the  instance  of 
Dal  Chand  himself  or  of  his  legal  representatives  much  less  at  the  instance 
of  a  third  party  like  the  defendant-appellant  who  claims  a  title  indepen- 
dent of  Dal  Chand.  For  the  reason  which  I  have  stated,  Lhold  that, 
though  the  sale  of  3rd  September  1880  was  irregular  by  reason  of  the 
legal  representative  of  the  deceased  judgment-debtor  Dal  Chand  not  being 
brought  upon  the  record,  notwithstanding  his  death  subsequent  to  the 
attachment  and  proclamation  for  sale,  the  irregularity  not  having  been 
proved  to  have  caused  any  substantial  injury  within  the  meaning  of  s.  311 
of  the  Code  of  Civil  Procedure  to  the  defendant-appellant  or  to  any 
one  else,  the  sale  was  not  vitiated,  and  conveyed  validly  to  the  plaintiff's 
predecessor  in  title,  Bhabuti  Singh,  the  purchaser  at  that  sale,  all  the 
rights  and  interests  which  the  deceased  Dal  Chand  possessed,  and  that 
therefore  the  suit  was  rightly  decreed  by  the  Courts  below. 
I  would  therefore  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


(1)  10  A.  506.  (2)  5  A.  86.  (3)  3  I.  A.  230.  (4)  10  LA.  25. 

(5)  13  I.A,  171. 
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12  A.  461  IF  B. |  =  10  A.W.N.  (1890)  149, 
FULL  BENCH. 

[461]  Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Brodhurst. 
Mr.  Justice  Mahmood  and  Mr.  Justice  Young. 


1890 

JUNE  14. 

FULL 
BENCH. 


BECHI  (Plaintiff)  v.  AHSAN-ULLAH   KHAN  AND  OTHBES 
[14th  June,  1890.] 


12  A.  461 

(Defendants).      (p.B.)  = 

10  A.W.N. 

Civil  Procedure  Code,   ss.  542,  587— Court  competent   to  raise  question  of  limitation  not  (1890)    149. 
raised  by  the  parties — Act  XV  of  1877  (Limitation  Act)  ss.  4, 5  and  12,  sch.  ii,  art.  152 
— Time  requisite  for  obtaining    a  copy    of  a   decree — Exclusion    of  time   between 
delivery  of  judgment  and.  signing  of  decree — Exclution  of  time  between  furnishing  of 
estimate  of  cost  of  copy  and  compliance  with  the  estimate. 

Judgment,  was  pronounced  by  the  Court  of  first  instance  on  the  23rd  May,1887. 
The  decree  was  signed  on  the  31st  May.  An  application  for  copies  was  made  by 
the  defendants  on  the  same  day.  Information  of  the  estimate  of  the  costs  of  copies 
was  given  to  them  on  the  1st  June  ;  but  they  did  not  comply  with  that  estimate 
until  the  9th  June.  The  copies  were  delivered  on  the  llth  June.  On  the  30th 
June,  the  defendants  filed  their  memorandum  of  appeal  in  the  lower  appellate 
Court  which,  on  an  office  report  that  it  was  within  time,  admitted  it,  and  fixed 
the  19th  August  for  the  hearing.  On  the  1st  August,  another  office  report  was 
submitted,  which  showed  that  the  appeal  was  beyond  time.  Accordingly  the 
Judge  on  the  2nd  August,  directed  the  defendants  to  be  informed  that  their  appeal 
was  dismissed.  On  the  27th  August,  however,  the  defendants  presented  a 
petition  to  the  Judge  in  consequence  of  which  be  readmitted  the  appeal  and, 
cancelling  his  order  of  the  2nd  August,  directed  that  the  appeal  should  be  heard. 

Held  that  the  appeal  was  barred  by  limitation  under  art.  152,  sob.  ii  of  the 
Limitation  Act  (XV  of  1877). 

A  question  of  limitation,  when  it  arises  upon  the  facts  before  a  Court,  must  be 
heard  and  determined,  whether  or  not  it  is  directly  raised  in  the  pleadings  or  it 
the  grounds  of  appeal.  The  fact  that  a  subordinate  Court  has  decided  that  the 
suit  or  appeal  before  it  was  brought  within  time,  or  that  there  was  sufficient 
cause  within  the  meaning  of  s.  5  of  the  Limitation  Act,  for  the  appellant  in  that 
Court  not  presenting  the  appeal  within  the  period  of  limitation  prescribed,  does 
not  preclude  the  High  Court  from  considering  that  decision  in  appeal. 

8.  5  of  the  Limitation  Act   cannot  be   applied  in   making  the   computation  of 
time   provided   for   by  s.  12,    and  does   not  become    applicable  until   after  such 
computation  has   been  made.     Baj  Cocmar  Boy  v,  Shaikh  Mahomed  Wais  (1) 
,        dissented  from. 

In  computing  the  time  to  be  excluded  under  s.  12  of  the  Limitation  Act  from 
a  period  of  limitation,  the  "time  requisite  for  obtaining  a  copy"  does  not  begin 
until  an  application  for  copies  has  been  made.  If  therefore,  after  judgment,  the 
decree  remains  unsigned,  such  interval  is  not  to  be  excluded  from  the  period  of 
limitation,  unless,  an  application  for  copies  having  been  made,  the  applicant  is 
actually  and  necessarily  delayed,  through  the  decree  not  having  been  signed. 
Bani  Madhub  Mitler  v.  Matungini  Dassi  (2),  dissented  from. 

[462]  Per  Edge,  C.  J.,  Brodhurst  and  Young,  JJ. — A  Court  in  computing 
under  s.  1!2  of  the  Indian  Limitation  Act,  1877,  the  time  requisite  for  obtaining 
a  copy  of  a  decree  or  of  a  judgment  has  no  discretion, and  is  confined  to  ascertain- 
ing for  the  purposes  of  such  computation  the  time  occupied  by  the  office,  after 
application  made,  in  preparing  the  estimate,  and,  after  payment  of  the  amount 
of  the  estimate  has  been  made,  the  time  occupied  by  the  office  in  preparing  the 
copy  or  copies  ready  to  be  delivered  to  the  party  who  has  applied  for  them. 

Per  Edge,  C.  J. — The  only  section  in  the  Limitation  Act  which  enables  a  Court 
to  admit  an  appeal  or  an  application  which  is  presented  beyond  the  period  of 
limitation  prescribed  by  that  Act,  is  s.  5. 

Per  Mahmood,  J. — Where  there  is  delay  in  compliance  with  the  estimate  which 
is  unavoidable  and  due  to  causes  beyond  the  control  of  the  applicant,  such  delay 
maybe  iucluded  in  "the  time  requisite  for  obtaining  a  copy."  Whether  or  not 
such  delay  is  unaviodable  is  a  question  of  fact  in  each  case. 
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Per  Mabmood.  J.  —  A  bare  mistake  of  law  is  not  a   "sufficient  cause"  within 
the  meaning  of  s.  5  of  the  Limitation  Act  for  extending  the  period  of  limitation. 
Huro  Chunder  Roy  v.  Surnamoyi  (1)  dissented  from. 
Sae  Krishna  v.  Chathappan,  13  M.  269. 


[P.,  3L.B.R.  62  (F.B.);  10  Ind.  G*s.  866  (863> 


N.L.R.   67;  Rel.  on.,  39  C.  766 

(770):  Appr.,  23  B  442  (445l  ;  R.,  18  G  184;  34  C.  216  =  5  C.L.J.  380;  25 
M.  160  =  11  M.L  J.  405;  5  N.L.R.  50;  13  C.P  L.R.  78;  U.B.R.  (1905),  G.P. 
C.  24  ;  1  S.L.R.  71  ;  2  L.B.R.  283  ;  8  N.L.R.  174  (176).] 

THE  facts  of  this  case  are  fully  stated  in|the  judgment  of  Mahmood,  J. 
Mr.  Amiruddin  and  Pandit  Sundar  Lai,  for  the  appellant. 
The  Hon.  Pandit  Ajudhia  Nath  and  Munshi  Ram  Prasad,  for  the 
respondents. 

JUDGMENTS  OF  THE  FULL  BENCH. 

MAHMOOD,  J.  —  This  case  has  come  up  for  hearing  before  a  Full 
Bench  by  order  of  the  learned  Chief  -Justice  and  my  brother  Young,  dated 
8bh  May  1890,  in  which  they  express  thair  doubts  as  to  the  accuracy  of 
the  ruling  of  this  Court  ia  Fatimi  Begam  v.  Hansi  (2)  and  state  the  ques- 
tion which  they  have  referred  to  be  "  whether  the  minor's  appeal  in  the 
Court  below  was  properly  admitted." 

The  question  so  referred,  taken  with  the  manner  in  which  it  has  baen 
argued  before  the  Full  Bench,  seems  to  relate  entirely  to  the  question 
whether  the  lower  appellate  Court  acted  rightly  in  admitting  the  appeal 
to  its  register,  only  some  of  the  defendants-appellants  before  that  Court 
being  minors.  In  order  Co  understand  the  question  which  has  arisen, 
it  is  necessary  to  bear  in  mind  the  following  dates.  The  Court  of 
first  instance  decided  the  case  on  the  23rd  May  1887,  and  the 
decree  of  that  Court  was  signed  by  the  Subordinate  Judge  on 
[463]  the  31sb  May  1887.  Oa  the  same  day  the  defendants  applied  for 
copies  of  the  judgment  and  the  dacrse.  and  on  the  next  day,  i.e.,  the  1st 
June  1887,  they  were  informed  of  the  estimated  cost.  It  was  not,  however, 
till  the  9fch  June  1887  that  they  fulfilled  the  requirements  of  the 
estimate  by  paying  in  the  costs  of  the  copies  applied  for,  and  the  copies 
were  delivered  to  them  on  the  llth  June  1887. 

On  the  30fch  June  1887  the  memorandum  of  appeal  was  filei  in  the 
lower  appellate  Court,  and  the  office  report  being  that  the  appeal  was  within 
time,  it  was  accordingly  registered,  fixing  the  19fch  August  1887,  as  the 
date  of  the  hearing,  and  notices  appear  to  have  been  issued  accordingly. 

Meanwhile  on  the  1st  August  1887,  the  office  of  the  lower  appellate 
Court  reported  to  the  Judge  that  the  former  report  was  erroneous,  and 
that  the  appeal  was  one  day  beyond  time,  as  May  should  have  baen 
counted  as  a  month  of  31  days.  In  consequence  of  this  report,  and  ap- 
parently without  the  presence  of  either  of  the  parties,  the  learned  Judge  of 
the  lower  appellate  Court  passed  the  following  order  on  the  2nd  August 
1887f:— 

"  Let  the  appellant  be  informed  that  this  appeal  must  be  rejected, 
being  beyond  time." 

No  notice,  however,  appears  to  have  been  given  to  the  appellants  in 
the  lower  appellate  Court,  nor  does  it  appear  whether  the  appeal  was 
called  on  for  hearing,  and  the  parties  or  any  of  them  attended  on  the  19th 
August  1887,  which  had  been  originally  fixed  for  the  hearing  of  the 
appeal. 
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On  the  27th  August  1887,  however,  the  defendants-appellants  in  the 
lower  appellate  Court  filed  a  petition  complaining  of  the  order  of  rejection, 
dated  the  2nd  August  1887,  and  praying  that,  since  that  order  was  passed 
in  their  absence,  it  might  be  reconsidered  and  the  appeal  might  be  heard. 
The  application  was  granted  by  the  Judge's  order  of  the  same  day  i.e., 
27th  August  1887,  which  runs  aa  follows  : 

11  As  my  order  of  2nd  instant  was  to  inform  appellant,  and  he 
has  not  apparently  been  informed  till  this  petition  is  presented,  and 
[464]  now  appears  to  show  cause  for  the  appeal  not  being  rejected,  the 
appeal  will  remain  on  register  and  come  on  for  hearing  in  due  course." 

It  does  not  appear  under  what  rules  of  procedure  the  learned  Judge 
acted  in  rejecting  the  appeal  in  the  absence  of  the  appellants  on  the  2nd 
August  1887  ;  nor  is  it  clear  under  what  section  of  the  Civil  Procedure 
Code  the  order  of  27th  August  1887,  directing  that  the  appeal  should  be 
heard,  was  passed.  The  appeal,  however,  came  on  for  hearing  in  usual 
course,  resulted  in  the  lower  appellate  Court's  judgment  of  the  14th 
February  1888,  whereby  the  appeal  was  decreed  and  the  decree  of  the  first 
Court  reversed  by  dismissing  the  plaintiff's  suit  in  toto. 

It  ia  from  this  decree  that  this  second  appeal  has  been  preferred, 
and  although  no  ground  in  the  msmorandum  of  appeal  has  been  taken  in 
this  behalf,  Pandit  Sundar  Lai  on  behalf  of  the  plaintiff-appellant  before 
us,  has,  in  addressing  his  argument  upon  the  point  referred  to  the  Full 
Bench,  contended  that  the  lower  appellate  Court  should  have  dismissed 
the  appeal  before  it,  as  it  was  barred  by  limitation  under  art.  152  of  the 
Limitation  Act  (XV  of  1877),  and  the  circumstances  of  the  case  did  not 
furnish  sufficient  grounds  for  extending  the  period  of  limitation  by  applying 
the  provisions  of  the  second  part  of  s.  5  of  that  enactment.  This  prelimin- 
ary plea  was  allowed  to  be  argued  by  the  Division  Bench  which 
referred  the  case,  and  has  also  been  heard  by  the  Full  Bench,  not  only 
under  the  power  contained  in  s.  542  (read  with  s.  587  of  the  Civil 
Procedure  Code)  but  also  in  view  of  the  stringent  requirements  of  s.  4  of 
the  Limitation  Act,  which  casts  upon  the  Judges  the  duty  of  applying 
the  rules  of  limitation  even  where  they  are  not  pleaded.  There  is  there- 
fore no  force  in  the  preliminary  objection  taken  on  behalf  of  the  defendants- 
respondents,  to  the  effect  that  we  should  not  allow  the  plea  taken  on 
behalf  of  the  appellant  to  be  argued  at  this  stage. 

With  reference  to  the  facts  and  dates  abovementioned,  the  argu- 
ments of  the  learned  pleaders  for  the  parties  raise  four  main  questions 
for  decision. 

[465]  Firstly. — Whether,  under  the  rule  of  computation  contained  in 
the  second  paragraph  of  s.12  of  the  Limitation  Act(XV  of  1877),  the  defend- 
ants, who  were  appellants  in  the  lower  appellate  Court,  were  entitled  to 
the  exclusion  of  (a)  the  period  intervening  between  the  day  on  which  the 
first  Court's  judgment  was  pronunced  (i.e.,  the  23rd  May  1887),  and  the 
date  when  the  decree  was  signed  (the  31st  May  1887)  ;  and  (b)  the  period 
intervening  between  the  date  when  the  estimate  of  the  costs  of  copying 
was  intimated  to  them  (i.e.,  the  1st  June  1887),  and  the  day  on  which 
they  actually  paid  in  the  copying  charges  and  fees  (i.e.,  the  9th 
June  1887). 

Secondly. — Whether  the  circumstance  that  some  of  the  defendants- 
appellants  in  the  lower  appellate  Court  were  minors  brought  the  appeal 
within  the  period  of  limitation  when  it  was  filed  in  the  lower  appellate 
Court  (i.e.,  the  30th  June  1887). 
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Thirdly. — Whether,  assuming  that  the  appeal  was  beyond  limitation, 
the  circumstances  of  the  case  rendered  the  appeal  a  fit  one  for  extension 
of  limitation  under  the  second  paragraph  of  a.  5  of  the  Limitation  Act. 

Fourthly. — Whether,  with  reference  to  the  ruling  of  this  Court  in 
Fatima  Begam  v.  Hansi  (1)  the  learned  Judge  of  the  lower  appellate  Court 
having  admitted  the  defendants'  appeal  and  heard  and  determined  it,  we 
should  at  this  stage  interfere  with  his  order  of  27hh  August  1887. 

I  will  deal  with  these  various  questions  in  the  order  in  which  I  have 
stated  them,  but  before  doing  so,    I   consider,  in  view   of  the  manner  in 
which  the  Full  Bench  ruling  of  this  Court  in  Parbati  v.  Bhola  (2)  and  my 
ruling  in  the  Single   Bench  in  Sheogobind  v.  Ablakhi   (3)   were  referred  to 
and  discussed,  that  some  explanation   is  due   from   me.     The  former  of 
these  cases  was  an  application  under  s.  592  of  the  Code  of  Civil  Procedure 
for  leave  to  appeal  in  forma  pauperis  which  was  barred  by  limitation  but  had 
been  by  inadvertence  admitted  by  me,  provisionally,  in  the  Single  Bench, 
[466]  as  if  it   was  an   appeal   and  entitled  to  the  benefit  of  s.  5  of  the 
Limitation  Act.     After  the  case  had  been  heard  and  partly  dealt  with   by 
a  Division  Bench  consisting  of  my  brother  Brodhurst  and  myself,  when  no 
plea  of  limitation  was   taken   by  the  respondent,  it   finally   came  on   for 
hearing  before  a  Full  Bench   consisting  of  the  learned  Chief  Justice,  my 
brother  Brodhurst  and  myself,  under  circumstances  which  are  fully  stated 
at  the  outset  of  the  judgment  which   the  learned   Chief  Justice  delivered 
in  the  case.     He  pointed  out  for  the  first  time  that  the  case  was  not  an 
appeal,    but    an  application    for    leave  to  appeal  in    forma   pauperis  for 
which  art.  170  prescribed  only  a  limitation  of  30  days  ;  that  the  second 
paragraph    of    8.    5    of    the    Limitation     Act    could    not    cover     such 
applications  for  purposes  of  extending   limitation  ;   that  the  application 
being    presented  beyond    the    prescribed    period   was    altogether    barred 
by  limitation.     In  the  course  of  the  arguments  Mr.  Chaudhri,  on  behalf  of 
the  applicant,   relying  upon  the  Full   Bench  ruling  of  the  Calcutta  High 
Court  in  Bani  Madhub  Mitter  v.  Matungini  Dassi   (4),   contended  that 
under  s.  12  of  the  Limitation  Act,  time  during  which  the  decree  remained 
unsigned   must  also   be  excluded  in  computing  the  period  of  limitation. 
The  learned  Chief  Justice  dissented   from  that  ruling,   and  gave  expres- 
sion to  his  views  as  to  the  meaning  of  the  phrase  "  the  time  requisite 
for  obtaining  a  copy  of  the  decree  "  in  the  second  paragraph  of  s.  12  of 
the  Limitation  Act.     In  delivering   my  judgment  in  that  case  I  did  not 
refer  to  the  Full  Bench  ruling  of  the  Calcutta  Court  because,   according 
to  my  view  of  the  facts  and  dates  of  the  case,  even   if  that  ruling  were 
to  be  adopted  by  excluding   the  period   between  the  29th  March  and  the 
1st  April  1887,  when  the  decree  had   remained  unsigned,  and  even  if  the 
period  between  the  16fch  April  1887  and  the  19th  April  1887,  during  which 
the  applicant,  after  intimation  of  the  estimate  to  furnish  the  charges  and 
fees  for  the  copies, did  not  furnish  them,  were  to  be  excluded,  her  omission  to 
attend  on  the  23rd  April  1887,  which  was  fixed"  for  delivery  of  the  copies  and 
her  not  obtaining  them  till  the  25th  April   1887,  rendered  her  application 
beyond  limitation   under  any  computation,  and  it  could  not  be  admitted 
except  [467]  under  s.  5  which,  I  held,  in  concurrence  with  the  learned  Chief 
Justice,  was  wholly  inapplicable  to  the  application.     I  referred  to  s.  12  of 
the  Limitation  Act  only  to  indicate,  as  fortifying  the  conclusion  at  which 
the  whole  Bench  had  arrived  as  to  the  inapplicability  of  s.  5  to  pauper 
appeals,  that  the  distinction  which  the  Limitation  Act  draws  between  such 
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appeals  and  ordinary  appeals  was  at  least  at  first  sight  noticeable  even  in 
the  penultimate  paragraph  of  s.  12  of  the  Act  as  to  the  time  allowed  for 
obtaining  copies  of  judgments  as  distinguished  from  decrees.  But  my 
silence  as  to  the  other  points  of  the  interpretation  of  that  section  must  not 
be  understood  as  in  any  sense  indicating  my  dissent  from  the  views  which 
the  learned  Chief  Justice  had  expressed  upon  them,  and  if,  in  the  course  of 
the  argument  in  this  case,  I  referred  to  the  matter,  it  was  with  no  object 
other  than  pointing  out,  what  the  head-note  of  the  printed  report  indicates, 
that  the  ruling  of  the  Full  Bench  as  a  whole  was  limited  to  holding  that 
the  application  was  barred  by  art.  170  of  the  Limitation  Act,  and  that  s.  5 
of  that  enactment  could  not  be  applied  to  such  applications,  the  judgments 
of  my  brother  Brodhurst  and  myself  being  silent  on  the  other  points  upon 
which  the  learned  Chief  Justice  had  expressed  his  views.  It  would  be 
total  misaporehension,  and  it  could  not  be  that,  in  thus  referring  a 
the  case,  when  Pandit  Ajudhia  Nath  for  the  respondent  discussed  it,  I  had 
any  intention  to  shake  the  authority  of  the  Full  Bench  ruling,  or  to  show 
anything  less  than  the  profound  respect  which  is  always  due  from  the 
members  of  this  Court  to  any  exposition  of  the  law  by  the  learned  Chief 
Justice.  Far  from  this  being  possible,  I  am,  as  I  shall  presently  show, 
going  to  adopt  in  deciding  this  case  the  views  as  to  the  interpretation  of 
s.  12  of  the  Limitation  Act,  which  the  learned  Chief  Justice  expressed  in 
delivering  his  judgment  in  the  Full  Bench  case,  and  I  will  also  show  that 
my  ruling  in  the  Single  Bench  case  is  not  in  conflict  with  those  views  as 
I  understand  them. 

To  begin  with  the  first  part  of  the  first  question  as  stated  by  me, 
namely,  whether,  under  the  second  paragraph  of  s.  12  of  the  Limita- 
ation  Act,  the  defendants,  who  were  appellants  in  the  lower  [468] 
appellate  Court,  were  entitled  to  the  exclusion  of  the  period  during 
which  the  decree  of  the  first  Court,  from  which  they  were  appealing, 
remained  unsigned,  that  is,  whether  limitation  should  be  computed  from  the 
23fd  May  1887,  when  the  judgment  was  pronounced,  or  from  the  31st  May 
1887,  when  the  decree  was  signed.  There  is  no  doubt  that,  if  this  period  is  to 
be  excluded,  the  defendants'  appeal  to  the  lower  appellate  Court  would  be 
within  the  period  of  thirty  days  allowed  by  art.  152  of  the  Limitation  Act, 
and  otherwise  it  would  be  barred  by  limitation,  unless  the  second  part  of 
the  first  question  relating  to  the  delay  in  supplying  the  copying  charges 
is  decided  in  their  favour.  In  arguing  the  first  part  of  the  question, 
Pandit  Ajudhia  Nath  contests  the  views  expressed  by  the  learned  Chief 
Justice  in  Parbati  v.  Bkola  (1),  and  in  doing  so  he  relies  upon  the  Full 
Bench  ruling  of  the  Calcutta  High  Court  in  Bani  Madhub  Hitter  v. 
Matungini  Dassi  (2),  which  was  expressly  dissented  from  by  the  learned 
Chief  Justice  here,  and  which  laid  down  the  broad  rule  that  the  period 
during  which  the  decree  appealed  against  remains  unsigned  is  to  be 
excluded  from  computation,  even  though  the  decree  was  signed  before 
application  for  copy  was  made.  Indeed,  the  rule  as  stated  in  the  judg- 
ment of  Patberam,  C.J.,  goes  the  length  of  laying  down  that  even  in  oases 
where  the  decree  remains  unsigned  for  a  period  beyond  that  allowed  for 
appealing  from  that  decree,  the  appellant,  by  a  subsequent  application  for 
obtaining  a  copy  and  procuring  it,  might  prefer  an  appeal  by  excluding  the 
whole  period  during  which  the  decree  had  remained  unsigned  and  during 
which  he  had  made  no  application  fora  copy  at  all.  That  this  rule,  in  the 
unqualified  form  in  which  it  has  been  expressed,  taken  with  the  facts  and 
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dates  of  the  case  before  the  Full  Benoh  of  the  Calcutta  High  Court,  has 
the  effect  of  holding  that  the  starting  period  of  limitation  for  appeal  is  not 
the  date  of  the  decree,  which  under  s.  205  of  the  Code  of  Civil  Procedure 
must  "bear  date  the  day  on  which  the  judgment  was  pronounced." 
but  the  day  on  which  it  is  signed,  cannot  be  doubted.  The  learned. 
Chief  Justice  of  this  Court  in  Parbati  v.  Bhola  (1)  declined  to  adopt 
the  rule  in  this  unqualified  form,  and  expressed  views  in  which 
[469]  I  entirely  concur  for  reasons  which  I  shall  presently  explain,  He 
said  : — 

"  In  my  opinion,  applying  8.  12  of  the  Limitation  Act  to  such  a  case, 
allowance  should  be  made  for  the  time  between  the  date  when  the  decree 
was  signed,  if  the  delay  in  signing  the  decree  delayed  the  applicant  in 
obtaining  a  copy  of  the  decree,  and  not  otherwise.  In  such  a  case  as  that, 
it  would  clearly  be,  within  the  meaning  of  s.  12,  time  which  was  requisite 
for  obtaining  a  copy  of  the  decree,  because  a  copy  of  the  decree  could  not 
be  obtained  until  the  decree  was  signed  by  tbe  Judge.  But  that  is  not 
the  case  here.  Here  no  application  was  made  until  the  15th  April ;  so 
that  in  no  sense  was  the  applicant  delayed  in  obtaining  a  copy  of  the 
decree  by  the  fact  that  the  decree  was  not  signed  by  the  Judge  on  the 
date  the  judgment  was  pronounced,  but  was  signed  on  the  1st  April. 
Consequently  the  period  between  the  29th  March  and  the  1st  April  cannot 
in  my  opinion  be  allowed." 

In  appreciating  fche  full  bearing  of  the  rule  so  laid  down,  it  must  be 
borne  in  mind  that,  in  this  case,  the  application  for  copies  was  not  made 
by  the  appellant  till  the  155h  April  1887,  that  is,  a  fortnight  after  the 
decree  had  baen  signed,  a  state  of  things  similar  to  that  which  existed  in 
the  case  before  the  Full  Bench  of  the  Calcutta  High  Court,  and  in  both 
cases  the  disallowance  of  the  period  during  which  the  decree  remained 
unsigned  would  bar  the  appeal.  Thus  the  two  rulings  are  in  conflict  with 
each  other,  and  I  proceed  to  state  my  reasons  why  I  adopt  the  views  of 
the  learned  Chief  Justice  of  this  Court  which  I  have  just  quoted. 

Now,  in  the  first  place  I  entertain  no  doubt  that  it  is  necessary  and 
indispensable  for  a  litigant  who  intends  to  appeal  from  a  decree  which  is 
the  result  of  a  judgment  against  him,  and  which  decree  must,  under  tbe 
law,  bear  date  the  day  on  which  the  judgment  was  pronounced,  to  apply 
for  a  copy  of  the  decree  and,  if  necessary,  of  the  judgment  also,  before  the 
lapse  of  the  period  of  limitation  for  the  appeal  which  he  intends  to  file, 
whatever  that  period  may  be.  This  view  is  amply  supported  by  the  ruling 
of  Garth, C.J  ((Jun- [470] ningham.J.concurring"  in  Barney  v.  Broughton  (2), 
which  was  an  appeal  from  a  decree  passed  on  tbe  original  side  of 
the  High  Court  and  was  therefore  governed  by  the  20  day's  limitation 
under  art.  151  of  the  Limitation  Act.  In  that  case  the  decree  had  re- 
mained unsigned  for  more  than  the  period  of  limitation,  and  the  appellant 
subsequently  applied  for  and  obtained  a  copy  of  the  decree.  It  was 
there  contended  on  behalf  of  the  appellant "  that  where  the  decree  was  not 
drawn  up  and  signed  until  after  20  days  had  expired  from  the  delivery 
of  the  judgment,  the  20  days  ought  to  count  from  the  time  when  the 
decree  was  made.  "  In  dealing  with  this  contention,  Garth,  0.  J.,  said 
(at  P.  659-60)  : — "  But  this  is  directly  contrary  to  the  express  language 
of  the  law.  By  art.  151  of  the  schedule  to  the  Limitation  Act  the 
20  days  are  to  be  reckoned  from  the  date  of  the  decree ;  and  by  s.  205  of  the 
Civil  Procedure  Code,  the  decree  is  to  bear  date  the  day  on  which  the 
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judgment  is  pronounced,  so  that  the  appeal  must  clearly  be  filed  within 
20  days  from  the  day  on  which  the  judgment  is  pronounced."  This  rule 
must  be  read  with  the  observation  of  Garth,  C.J.,  in  the  course  of  the 
argument,  when  he  said  "  if  the  appellant  had  applied  for  a  copy  while  the 
20  days  were  running  he  would  not  be  barred,"  and  this  is  the  effect  of 
the  judgment  in  the  case. 

It  appears  to  me  upon  general  principles  that  it  would  be  defeating 
the  object  of  limitation  to  allow  the  would-be  appellant  to  sleep  over  his 
right  of  appeal  for  more  than  the  limitation  period,  and  then  by  the 
accidental  or  unavoidable  delay  in  the  decree  being  prepared,  to  claim 
extension  of  the  period  of  limitation  for  appealing  from  a  decree  for 
obtaining  a  copy  of  which  he  had  not  taken  even  the  first  step,  by  filing 
an  application  therefor.  This  construction  is  in  my  opinion  supported 
by  the  words  of  the  second  paragraph  of  s.  12  of  the  Limitation  Act 
itself.  The  words  referring  to  exclusion  are  "  the  time  requisite  for 
obtaining  a  copy  of  the  decree.  The  words  "  requisite  "  and  "  obtaining  " 
as  they  occur  in  the  context  seem  to  me  to  assume  that  some 
definite  step  ancillary  to  the  obtaining,  that  is,  acquisition,  is  nob  only 
£471]  intended  to  be  taken,  but  has  already  been  taken.  The  first  step 
for  "  obtaining  "  must  be  to  take  some  step  towards  the  obtainment,  and 
the  act  of  "obtaining"  cannot  be  said  to  have  even  commenced  before 
such  step  Taking  it  bo  be  a  sound  rule  of  interpretation  to  interprets  the 
words  of  a  statute  in  their  ordinary  and  usual  sense,  unless  the  contrary  is 
shown,  I  have  consulted  Webster's  English  Dictionary,  and  it  explains  the 
word  "  obtain  "  to  mean  "  to  get  hold  of  by  effort ;  to  gain  possession  of ; 
to  acquire,"  as  the  ordinary  sense  of  the  word.  In  this  sense  I  interpret 
the  word  "  obtaining  "  as  it  occurs  in  paragraph  2  of  s.  12  of  the  Limitation 
Act,  and  hold  that  "the  time  requisite  for  obtaining  a  copy  of  the  decree" 
cannot  refer  to  any  period  antecedent  to  the  appellant's  asking  for  a  copy 
by  the  usual  mode  of  applying  therefor,  or  to  any  period  subsequent  to 
its  being  ready  for  delivery.  If  at  the  time  when  the  application  for  a  copy 
is  made,  the  decree  is  not  ready,  he  will  of  course,  be  entitled  to  the 
allowance  of  such  portion  of  time  during  which  the  decree  remains  unsigned, f 
along  with  the  time  which  may  be  occupied  in  preparing  the  copy  for 
delivery  ;  the  reason  being  obvious  that  the  act  of  obtaining  has  already 
commenced  and  the  delay  in  such  a  case  could  not  be  referred  to  any 
omission  or  neglect  on  his  part.  But  when  he  has  made  no  application 
to  obtain  a  copy  and  the  decree  remains  unsigned  for  a  portion  of,  or  the 
whole  period  of,  limitation,  he  cannot  claim  the  benefit  of  a  matter  which 
in  no  sense  and  to  no  extent  frustrated  or  retarded  any  endeavour  on  his 
part  to  obtain  a  copy  of  the  decree,  the  endeavour  itself  not  having  yet 
commenced. 

As  an  argument  against  this  view  Pandit  Ajndhia  Nath  has  present- 
ed an  extreme  illustration  of  a  case  in  which  a  Court  closes  on  the 
very  day  on  which  judgment  is  pronounced,  excluding  the  possibility  of 
an  application  for  a  copy  on  that  day,  and  does  not  re-open  till  after  the 
lapse  of  the  period  of  limitation  for  the  appeal.  The  learned  pleader 
argues  that,  in  such  a  case,  even  if  the  application  for  a  copy  of  the  decree 
be  made  on  the  very  day  when  the  Court  re-opens  and  the  time  occupied 
by  the  office  in  preparation  of  the  copy  and  its  delivery  be  excluded,  it 
would  not  benefit  the  [472]  applicant  or  save  limitation  unless  the 
appeal  is  filed  on  the  very  day  when  the  copy  is  delivered.  This  result, 
the  learned  pleader  contends,  my  view  of  the  law  necessarily  involves,  but 
which  the  Legislature  oould  not  have  intended,  for  it  would  practically 
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amount  to  a  denial  of  the  right  of  appeal,  especially  to  litigants  who  have 
a  distance  to  travel  to  reach  the  appellate  Court.  Upon  this  hypothesis 
the  learned  pleader  contends  that,  in  the  case  supposed,  the  period  during 
which  the  Court  was  closed,  though  antecedent  to  the  application  for  copy, 
must  necessarily  be  included  in  "  the  time  requisite  for  obtaining  a  copy  " 
within  the  meaning  of  the  second  paragraph  of  s.  12  of  the  Limitation  Act. 

This  argument,  though  plausible,  is  purely  speculative  and  unsound. 
In  the  first  place,  in  the  state  of  things  supposed,  it  would  be  the  duty  of 
the  litigant  to  know  that  the  exceptional  circumstances  of  his  case 
necessitated  extra  diligence  on  his  part,  and  he  should  apply  for  a  copy 
immediately  the  judgment  is  delivered,  and  since  such  application  need  not 
be  made  to  the  presiding  Judge,  I  can  scarcely  conceive  that  the  closing  of 
the  office  upon  the  rising  of  the  Judge  would  be  so  sudden  and  literally 
immediate  as  to  exclude  the  possibility  of  such  application  being  made  to 
the  office.  If  the  application  is  made  to  the  proper  officer,  and  be.  utder 
the  supposed  hurry  of  the  moment,  improperly  declines  to  take  it,  the 
matter  would,  of  course,  furnish  adequate  ground  for  holding  that  the 
application  must  be  taken  to  have  been  made  before  the  holidays,  thus 
entitling  the  litigant  to  exclusion  of  that  period  as  "  time  requisite,"  since 
the  delay  would  not  then  be  due  to  any  negligence  or  fault  on  his  part. 
But  when  he  omits  to  take  due  steps  by  applying  for  a  copy  he  must  abide 
by  the  consequences  and  cannot  complain  if  his  own  want  of  diligence 
in  obtaining  a  copy  bars  bis  appeal.  After  the  explanation  which  I  have 
given  of  the  word  "  obtaining,"  I  cannot  hold  that  the  closing  of  the  Court 
for  holidays  was  "  requisite"  for  or  ancillary  to  the  act  of  obtaining  a 
copy.  The  act  of  obtaining  which  begins  by  an  application  fora  copy 
had  not  yet  commenced  by  any  step  taken  by  the  litigant;  towards 
that  end,  and  if  in  the  case  supposed,  the  antecedent  holidays  were  to 
[473]  be  included  in  the  "  time  requisite,"  it  would  be  giving  a  false 
duration  to  the  actual  period  occupied  in  the  act  of  obtainment,  and  I 
would  decline  to  exclude  the  antecedent  holidays  in  computing  limitation, 
for  I  hold  that  in  such  matters,  more  than  in  any  other,  the  salutary  maxim 
must  not  be  forgotten  that  vigilantibus  non  dormientibus  jura  subvemunt. 

There  may,  of  course,  be  cases  in  which  delay  in  applying  for  a  copy, 
or  in  receiving  ib  after  it  is  ready  for  delivery,  is  clue  to  wholly  unavoidable 
causes  beyond  tho  control  of  the  litigant,  but  this  delay  being  antecedent 
to  the  application,  and  subsequent  to  the  time  when  the  copy  is  ready  for 
delivery,  cannot  be  called  "time  requisite  for  obtaining  a  copy  "  within  the 
meaning  of  s.  12.  for  such  time  must  be  taken  to  begin  when  the  appli- 
cation for  copy  is  made  and  to  end  when  the  copy  is  ready  for  delivery. 
Any  period  outside  these  two  limits  falls  beyond  the  purview  of  s.  12 
altogether,  and  if  there  has  been  delay  under  excusable  or  unavoidable 
circumstances,  that  would  be  a  matter  for  consideration  under  s.  5,  unless 
the  appeal  is  in  forma  pauperis  to  which  that  section  does  not  apply. 

The  only  reason  suggested  against  such  interpretation  of  s.  12  in  the 
Full  Bench  Judgment  of  the  Calcutta  High  Court  is  "  that  under  s.  541  of 
the  Code  of  Civil  Procedure  it  is  necessary  that  the  memorandum  of 
appeal  shall  be  accompanied  with  a  copy  of  the  decree  ;  it  would  be  unfair 
to  complete  the  period  of  limitation,  in  all  cases  from  the  date  on  which 
the  judgmeet  was  delivered,  because  it  is  obvious  that  things  may  intervene 
ao  as  to  prevent  the  decree  being  signed  until  after  the  expiration  of  the 
whole  period  of  30  days  allowed  for  preferring  the  appeal,  and  so  the 
appeal  may  be  rendered  impossible  without  any  fault  of  the  parties."  With 
due  respect  for  the  views  thus  expressed,  I  may  observe  that  the  right  of 
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appeal  is  the  creation  of  statute-law  ;  that  the  right  so  conferred  is  subject 
to  tbe  restrictions  and  qualifications  imposed  by  statute-law  itself ;  that 
those  in  whose  favour  the  right  is  created  are  necessarily  expected  to 
know  that  among  those  restrictions  is  the  period  of  limitation  which  the 
law  allows  for  the  [474]  exercise  of  the  right ;  that  if  with  this  knowledge 
they  sleep  over  their  rights,  by  taking  no  step  within  limitation  ancillary 
to  filing  an  appeal,  and  allow  the  period  of  limitation  to  elapse,  they  can 
complain  of  no  hardship  if  their  right  of  appeal  is  extinguished  by  their 
own  laches,  as  was  the  case  before  Garth,  G.  J.,  in  Barney  v.  Bioughton 
(1). 

In  the  present  case  the  decree  bad  already  been  signed  on  the  31st 
May  1887,  and  the  defendants  applied  for  a  copy  on  that  very  day.  It 
cannot  be  said  that  the  fact  of  the  decree  having  remained  unsigned  up 
to  that  date  in  any  way  delayed  their  obtaining  a  copy,  and  therofore  no 
allowance  should  be  made  to  them  for  the  period  antecedent  to  their 
application.  Any  other  view  would,  I  think,  require  that  in  the  third 
column  of  art.  152  of  the  Limitation  Act,  we  should  read  the  words  "  the 
date  of  the  decree"  as  if  they  were  "  the  date  on  which  the  decree  is  signed," 
an  interpretation  which  in  my  opinion  is  not  justifiable  by  any  rule. 

I  now  proceed  to  consider  the  second  part  of  the  first  question  as 
enunciated  by  me,  namely,  whether  the  defendants,  in  appealing  to  the 
lower  appellate  Court,  were  entitled  to  deduct  from  the  period  of  limitation 
the  lime  intervening  between  the  date  when  estimate  of  the  costs  of  copy- 
ing was  intimated  to  them,  that  is,  the  1st  June  1887,  and  the  day  on 
which  they  actually  paid  the  copying  charges  and  fees,  that  is,  the  9ch  June 
1887.  This  part  of  the  case  has  been  the  subject  of  anxious  consideration 
by  me,  as  it  has  been  contended  that  tbe  learned  Chief  Justice  in  Parbati 
v.  Bhola,  (2)  laid  down  an  inflexible  and  stringent  rule  that  the  words 
"  requisite  for  obtaining  a  copy  "  as  they  occur  in  the  second  paragraph 
of  s.  12  of  the  Limitation  Act  are  strictly  limited  to  such  time  as 
is  occupied  in  preparing  the  copy,  and  that  in  no  case  and  under  no 
circumstances  can  they  be  taken  to  refer  to  any  time  however  short 
which  may  be  required  by  the  exigencies  of  the  condition  of  the  applicant 
for  the  copy.  And  upon  this  hypothesis  it  has  been  argued  that  my 
ruling  in  Sheogobind  v.  Ablaki  (3)  is  in  principle  in  conflict  with  the 
rule  laid  down  by  the  learned  Chief  [475]  Justice.  Such  being  the  con- 
tention, it  amounts  to  maintaining  that  the  learned  Chief  Justice  laid  down 
the  bard  and  fast  rule  that  in  all  cases,  and  no  matter  what  tbe  exigen- 
cies of  the  case  may  be  preventing  the  applicant  from  abiding  by  the 
rule,  he  must  pay  the  estimated  costs  of  the  copy  the  moment  it  is  inti- 
mated then  and  there.  It  is  only  by  this  interpretation  that  my  ruling 
in  the  Single  Bench  can  in  any  sense  be  regarded  as  in  conflict  with 
the  rule  laid  down  by  the  learned  Chief  Justice.  But  I  do  not  under- 
stand, and  certainly  could  not  have  understood,  from  such  recollections 
as  I  had  of  the  case  of  Parbati  when  I  delivered  my  judgment  in  the 
Single  Bench,  that  the  learned  Chief  Justice  intended  to  lay  down  any  such 
hard  and  fast  rule.  The  passage  to  which  the  argument  relates  is  very 
carefully  worded  and  must  be  read  together.  The  learned  Chief  Justice 
said  : — 

"There  is  another  question  about  the  computation  of  time,  and 
that  is,  whether  this  lady  having  had  notice  on  the  16th  April  of  the 
amount  of  the  estimate  and  delayed  until  the  19th  April  to  pay  into  Court 
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1890       'be  money  required  for  making  fche  copies,  such  delay  should  be  allowed? 

JUNE  U.    IQ  mv  humble  judgment,  delay  caused  by  fche  carelessness  or  negligence 

f       —        of  a  party  applying  for  a  copy  cannot    be    taken    into    consideration    or 

FULL      allowed  for  in  computing  the  time  requisite  for  obtaining  the  copy.     The 

BENCH,     time  requisite  there  does,  not  mean  requisite  by  reason  of  the  carelessness 

f      or  negligence  of  the  applicant,  it  means  the  time  which  is  occupied  by  the 

12  A.  461    officer  who  has  got  to  provide  that  copy  in  making  the  copy." 
(P.B.)=  Now,  as   I  have  understood  this   passage,  I  do  not  take  it  to  mean 

10  l.W.N,  that  ommission  in  its  generic  sense  of  being  excusable  or  inexcusable  avoid- 
(1890)  119,  able  or  unavoidable,  was  intended.  The  word  does  not  occur,  and 
the  interval  between  the  intimation  of  the  estimate  and  the  payment 
of  the  copying  charges  is  described  as  "  the  dalay  caused  by  the  careless- 
ness or  negligence  of  a  party  applying  for  a  copy"  and  this  the  learned 
Chief  Justice  held  could  not  be  deducted  from  the  period  of  Limitation. 
The  phrase  occurs  again  towards  the  end  of  the  passage,  in  the  last  sen- 
tence, which  lays  down  that  the  time  requisite  "  does  not  mean  requisite 
by  reason  of  the  [476]  carelessness  or  negligence  of  the  applicant : 
it  means  the  time  which  is  occupied  by  the  officer  who  has  got  to 
provide  that  copy  in  making  the  copy."  The  passage  lays  down  no 
rules  as  to  cases  where  the  delay  has  been  caused  through  no  care- 
lessness or  negligence  of  the  applicant  bub  by  wholly  unavoidable 
causes,  and  understanding  the  passage  in  this  sense,  I  fully  agree  in 
it,  fortified  as  I  am  by  the  absense  of  the  word  "  only  "  or  any  other 
equivalent  expression  justifying  the  inference  that  the  passage  intended  to 
lay  down  any  rule  of  an  exhaustive  character  so  as  to  exclude  even  un- 
avoidable circumstances.  The  passage  is  followed  by  remarks  doubting 
the  legal  authority  of  a  Oicular  Order  of  this  Court  (printed  at  pp.  204-5) 
of  1882,  which  prescribed  rules  for  tho  guidance  of  Subordinate  Courts  and 
provided  a  certain  number  of  days  in  every  case  for  the  party  applying 
for  the  copy,  as  a  matter  of  course,  for  compliance  with  the  estimate 
furnished  by  the  office  to  litigants  applying  for  copies  (1). 

I  myself  regard  that  Circular  Order  as  one  of  very  doubtful  legal 
authority,  and  I  agree  with  the  learned  Chief  Justice  when  he  laid  down 
the  rule  that  the  important  date  for  purposes  of  computation  for  exclusion 
of  time  under  s.  12  of  the  Limitation  Act,  is  not  the  date  when  the  copy 
of  the  decree  is  delivered,  but  the  date  when  it  is  ready  for  delivery  to  the 
applicant,  if  be  chooses  to  apply,  where  he  has  had  notice  that  the  copy 
will  be  ready  on  that  date.  This  view  is  in  accord  with  the  ruling  of  the 
Calcutta  Court  in  Gopal  Ohunder  Ray  v.  Brojo  Behari  Hitter  (2),  and,  I 
may  here  observe,  in  passing,  that  in  the  case  of  Sheogobind  v.  Ablakhi  (3), 
one  of  the  reasons  for  allowing  the  period  up  to  the  actual  delivery  of  the 
copy  was,  to  use  my  own  words,  "because  in  this  case  no  date  was 
fixed  by  the  officers  of  the  Court  below,  either  as  to  the  date  when 
fche  copy  would  be  ready  or  as  to  fche  date  when  it  would  be  delivered, 
and  the  copy  itself  was  not  delivered  until  the  10th  April  1888."  In 
that  case  the  estimate  of  costs  for  copies  was  intimated  on  the  29bh 
March  1888,  and  the  copying  charges  were  paid  on  the  5th  April 
1888,  that  ie,  within  a  week,  a  laxness  of  practice  semewhat  [477] 
countenanced  by  the  Circular  Order  of  1882  (vide  Illustrations,  espe- 
cially D  and  E)  already  referred  to,  and  I  excused  the  delay  in  deposit- 
ing the  charges  probably  by  a  liberal  or  perhaps  lax  interpretation  of 


(1)  Gemral  Rules  and  Circular  Orders  (Civil)  N.  W.  Provinces,  1882,  pp.  204,  205. 

(2)  9  C.  L.  R.  293.  (3)  12  A.  105. 
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"time  requisite,"  and  possibly  in  view  of  other  circumstances  which, 
however,  are  not  stated  in  my  judgment.  Whatever  view  as  to  the 
matter  of  detail  may  be  taken,  it  cannot  be  said  that  according  to  the 
interpretation  which  I  have  understood  of  the  views  expressed  by  the 
learned  Chief  Justice  in  the  case  of  Parbati,  my  judgment  in  the  Single 
Bench  case  is  in  any  matter  of  principle  in  conflict  with  these  views. 

Reverting  to  the  interpretation  of  the  exact  words  of  the  statute  in 
the  second  paragraph  of  s.  12  of  the  Limitation  Act,  I  am  of  opinion  that 
in  the  phrase  "the  time  requisite  for  obtaining  a  copy  of  the  decree" 
the  word  "requisite"  does  cot  refer  exclusively  to  the  exigencies  of  the 
official  wcrk  of  the  copying  department  of  a  Court,  but  also  to  the  exigen- 
cies of  the  applicant's  situation  in  respect  of  paying  in  the  copying  charges 
immediately  upon  intimation  of  the  estimated  cost.  Usually,  no  doubt, 
the  law  expects  that  the  applicant  for  a  copy  is  ready  with  the  charges 
and  fees  when  he  makes  the  application,  buh  "requisite"  as  it  occurs  in  the 
section  must  not  be  read  irrespective  of  the  word  "obtaining"  which 
follows  it  in  the  section  and  which  as  I  have  already  explained  refers  to 
the  action  of  the  person  applying  for  a  copy.  Nor  can  the  word  "obtain- 
ing" be  read  as  if  it  were  "preparing,"  "furnishing,"  "supplying," 
"granting,"  "giving"  "issuing,"  or  other  similar  words  referring  to  the 
duties  or  action  of  the  copying  department  of  a  Court  to  the  total 
exclusion  cf  such  time  as  may  be  unavoidably  requisite  to  the  person 
"obtaining"  the  copy  of  a  decree.  This  being  so,  whilst  I  hold  that 
carelessness  or  negligence  in  paying  in  the  estimated  copying  charges 
should  not  be  considered  as  a  part  of  the  "time  requisite,"  I  hold  that 
where  the  delay  in  payment  of  such  charges  is  due  to  causes  beyond 
the  control  of  the  litigant,  that  is,  unavoidable  circumstances,  the  rule 
of  what  I  may  call  "requisiteness"  will  be  available  to  the  applicant  for 
a  copy.  In  saying  this,  I  contemplate  cases  such  as  the  closing  of  a  Court 
[478]  for  holidays  immediately  after  the  estimate  of  copying  costs  is  inti- 
mated and  cases  in  which  for  unavoidable  reasons  such  as  the  court-fees 
stamps  not  being  procurable,  or  other  similar  circumstances  beyond  the 
control  of  the  litigant,  the  copying  charges  could  not  be  immediately  paid. 
In  Nobin  Chunder  Boy  v.  Brojendro  Coomar  Boy  (1)  Garth,  C.  J.,  and 
Macpberron,  J.,  seem  to  have  held  that  "the  matter  must  be  determined 
by  the  practice  in  force  in  the  Court  concerned,  as  to  what  is  requisite 
time  for  obtaining  a  copy."  In  Gunga  Dass  Dey  v.  Ramjoy  Dey  (2)  Wilson 
and  BeverJey,  JJ.,in  expressing  their  viaws  on  this  point  said  : — 

"We  are  asked  in  second  appeal  to  say  that  the  District  Judge  is 
wrong  in  the  interpretation  he  has  put  on  the  words  'the  time  requisite  for 
obtaining  a  copy"  in  s.  12  of  the  Limitation  Act.  We  think  that  no  hard 
and  fast  rule  can  be  laid  down  to  meet  all  cases  that  occur  under  that 
section.  Ordinarily  no  doubt  the  application  for  copies  of  the  judgment 
and  decree  should  be  accompanied  with  a  sufficient  number  of  sheets  of 
stamped  paper  for  the  copies ;  and  parties  should  not  be  allowed  to  extend 
the  period  prescribed  for  appeal  by  any  unnecessary  delay  in  putting  in 
the  requisite  papers.  But,  on  the  other  hand,  it  would  be  grossly  unfair 
to  disallow  the  application  if  the  requisite  papers  were  not  procurable, 
or  if  a  mistake  were  made  in  calculating  the  number  of  sheets  required. 
Each  case,  we  think,  must  be  decided  on  its  own  merits." 

In  this  view  of  the  law  I  concur,  but  subject  to  definite  qualifications 
or  rather  explanations.  Of  course,  no  "hard  and  fast  rule"  of  universal 
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application  can  be  laid  down  to  meet  the  details  of  all  cases,  and  "  each 
case  must  be  decided  on  its  own  merits,"  as  to  its  details.  But  it  is  possible 
to  lay  down  as  a  general  rule  or  principle  of  universal  application,  that 
"  time  requisite  "  as  used  in  s.  12  of  the  Limitation  Act  means  only  the 
interval  between  tbe  time  when  the  copy  is  applied  for  and  the  time 
when  it  is  ready  for  delivery  ;  thab  during  thai;  interval  due  diligence  on  tbe 
part  of  tbe  litigant  is  required  by  the  law,  and  that  no  delay,  unless  such  as 
was  caused  by  circumstances  over  which  the  litigant  had  no  control  and 
which  he  [479]  could  not  by  due  diligence  have  avoided,  can  form  part  of 
the  time  requisite  for  obtaining  a  copy,  the  question  whether  such  circum- 
stances existed  is  a  pure  question  of  fact  and  not  a  matter  of  discretion  such 
as  is  implied  in  the  phrase  "  sufficient  cause  "  as  it  occurs  in  s.  5  of  the 
Limitation  Act.  The  very  word  "  requisite,  "  as  it  occurs  in  s.  12,  under- 
stood in  its  natural  sense,  means,  as  Webster  explains  it,  "  so  needful  that 
it  cannot  be  dispensed  with,  "  thus  importing  that  no  discretionary  power 
is  intended  to  be  conveyed  by  the  section  and  that  its  operation  is  therefore 
radically  different  from  the  discretionary  power  contemplated  by  paragraph 
2  of  s.  5. 

In  the  present  case  the  application  for  copy  of  the  decree  was  made 
on  tbe  31st  May,  1887,  and  the  estimate  was  intimated  the  very  next 
day,  namely,  the  1st  of  June,  1887.  Why  the  defendants  did  not  imme- 
diately furnish  the  copying  charges,  and  delayed  payment  till  the  9th 
June,  1887,  dees  not  appear,  nor  does  their  application  of  the  27th  August, 
1887,  contain  any  statement  of  any  unavoidable  cause  for  the  delay, 
although  the  object  of  the  application  was  to  secure  reconsideration  of 
tbe  Judge's  order  of  the  2nd  August,  1887,  whereby  he  directed  that  the 
appellants  (defendants)  were  to  be  informed  that  their  appeal  was  beyond 
time.  Nor  is  any  explanation  for  the  delay  now  offered  by  the  learned 
Pandit  Ajudhia  Nath  who  appears  on  their  behalf  in  this  Court,  other 
than  tbe  circumstance  that  some  of  the  defendants  are  minors  and  that 
the  delay  of  eight  days  was  not  unreasonable.  But  it  is  not  shown  nor 
affirmed  bow  this  circumstance  delayed  the  payment  of  copying  charges 
immediately  upon  the  intimation  of  tbe  estimate  on  tbe  1st  June,  1887, 
and  I  hold  therefore  that  -under  the  circumstances  of  this  case,  so  far  as 
they  are  apparent  to  us,  the  delay  must  naturally  be  attributed  to 
carelessness  or  neglect  in  complying  with  tbe  estimate,  and  that  therefore 
the  period  between  the  1st  and  tbe  9th  June,  1887,  cannot  in  any  sense  be 
regarded  as  time  requisite  for  obtaining  a  copy,  and  must  thereiore  not 
be  excluded  from  the  period  of  limitation. 

The  effect  of  the  views  which  I  have  expressed  on  both  parts  of 
the  first  questjon  is  to  hold  that  the  defendants'  appeal  to  the  lower 
L*80]  appellate  Court  was  beyond  limitation  when  it  was  presented  ou  the 
30th  June  1887. 

What  effect  the  minority  of  some  of  the  defendants  has  upon  the  case 
is  the  subject  of  the  second  question  as  enunciated  by  me.  And  upon 
this  point  I  am  of  opinion  that  the  defendants-respondents  have  no  case. 
It  is  true  that  some  of  them  are  minors,  but  they  are  duly  represented  by 
guardians  whose  interests  are  the  same  as  theirs,  and  the  fact  of  minority 
could  not  prevent  the  guardians  from  showing  due  diligence  on  behalf  of 
the  minors.  It  is  noticeable  that  s.  7  of  the  Limitation  Act,  in  extending 
tbe  period  of  limitation  on  account  of  minority,  refers  only  to  suita  and 
applications  and  makes  no  mention  of  appeals,  and  its  provisions  are: 
therefore  unavailable  to  the  minor  defendants. 

Then  as  to  the  third  question,  namely,  whether  the  defendants'  appeal 
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to  the  lower  appellate  Court  presented  a  fit  case  for  extending  limitation 
unoer  s.  5  of  the  Limitation  Act,  my  answer,  after  what  I  have  already 
said,  must  necessarily  be  in  the  negative,  for  no  "sufficient  cause  "  within 
the  meaning  of  that  section  has  been  shown,  or  even  alleged.  On  the 
contrary,  it  appears  from  the  facts  already  mentioned  that  the  defendants 
obtained  the  copy  of  the  decree  on  the  llth  June,  1887,  and  they  would 
be  within  time  if  they  had  shown  ordinary  diligence  in  filing  their  appeal 
to  the  lower  appellate  Court  ;-but  they  did  not  do  so  till  the  30fch  of  June, 
1887,  wben  the  period  of  limitation  had  expired,  even  if  all  allowance  of 
time  wero  to  be  made' in  their  favour  according  to  the  Circular  Order  of 
1882,  to  which  reference  has  already  been  made. 

But  then  Pandit  Ajudhia  Nath  argues  that  the  defendants  were  under 
a  bona  fide  impression  that  they  would  be  entitled  to  the  exclusion  of  the 
period  during  which  the  decree  had  remained  unsigned  ;  that  even  if  this 
impression  be  regarded  as  a  mistake  of  law  it  cannot  in  view  of  the  Full 
Bench  ruling  of  the  Calcutta  High  Court  in  Bani  Madhab  Hitter  v. 
Matungini  Dasi  (1),  which  justifies  the  impression,  be  regarded  as  an 
unnatural,  unreasonable  or  uuexcusable  mistake  of  law,  and  that  it  must 
therefore  be  taken  into  account.  [481]  in  applying  the  second  paragraph  of 
8.  5  of  the  Limitation  Act  to  the  circumstances  of  this  case.  As  an 
authority  for  this  argument  the  learned  Pandit  has  relied  upon  another 
ruling  of  a  Division  Bench  of  the  Calcutta  High  Court  in  Euro  Chunder 

Boy  v.  Surnamoy^  (2)  where  Mifcter  and  Grant,  JJ.,  concurred  in  saying  : 

"  It  appears  to  us  that  the  lower  appellate  Court  in  this  case  has  rejected 
the  appeal  as  filed  out  of  time  and  refused  to  admit  it  under  s.  5,  on  the 
ground  that  a  bona  fide  mistake  made  by  the  appellant  in  respect  of  the 
limit  of  time  within  which  according  to  law  he  is  bound  to  file  his  appeal  is 
under  no  circumstances  a  valid  ground  for  admitting  an  appeal  under  s.  5. 
We  are  of  opinion  that  is  not  a  correct  view  of  the  provisions  of  s.  5.  It  ia 
for  the  Judge  in  each  case  to  exercise  his  dissretion,  having  regard  to  the 
particular  facts  established  before  him."  In  the  case  before  the  learned 
Judges  the  filing  of  the  appeal  to  the  District  Judge  was  delayed  by  reason 
of  an  impression  that  the  appeal  would  lie  to  the  High  Court,  and  they  held 
that  such  an  impression,  though  erroneous  in  law,  was  a  sufficient  cause 
for  extending  the  period  of  limitation  under  the  latter  part  of  s.  5  of  the 
Limitation  Act. 

Now  I  may  say  at  once  that  this  ruling  is  entirely  in  favour  of  the 
learned  Pandit's  contention,  but  with  due  respect  for  it  I  am  wholly  unable 
to  follow  it.  I  had  to  consider  a  similar  question  in  Jaglal  v.  Harnarain 
)  where  the  contention  for  the  appellant  was  that  there  had  been 
a  bona  fide  mistake  of  law  as  to  jurisdiction,  and  the  aid  -of  s.  5  of  the 
Limitation  Act  was  invoked  by  asking  the  Court  to  resort  to  the  analogy 
of  the  rule  contained  in  s.  14  of  the  Limitation  Act.  In  dealing  with 
this  contention  I  pointed  out  that  s.  14  of  the  Limitation  Act  applied  only 
to  suits  and  applications  and  had  no  concern  with  appeals,  and  that  to 
b  to  appeals  would  be  to  regard  the  latter  part  of  s.  5,  to  that 
extent,  as  surplusage.  I  did  not  rule  that  the  analogy  of  s.  14  might  not 
in  some  cases  be  available  to  the  appellant  in  claiming  extention  of 
limitation  by  showing  that  he  had  "  sufficient  cause  "  for  delaying  the 
appeal,  but  I  distinctly  pointed  out  that  such  suffi-[482]  cient  cause 
could  not  include  bare  mistakes  of  law,  however  easily  they  may  have 
been  induced.  The  same  question  was  more  fully  considered  by  me 
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1890       in  Ramjiwan  Mai  v.  Chand  Mai  (1)  where,  as  to  fcbe  question  of  bona  fides 
JUNE  14.    °f  erroneous    impressions  of  law,  I  said  ; — "   I  am  of  opinion  that,  so 

far  as  this  contention  concerns  mistakes    of  law,  the  authority  of  the 

FULL      maxim  ignorantia  legis  neminem  execusat,  has  been  so  formally  settled 
BENCH,     both  in  England  and  ludia  that  it  would  be  the  shaking  of  established 
authority  to  maintain  that  ignorance  of  law  or  mistakes  of  law  are  reasons 
12  A.  461     for  the  excuse,    and  as  such,  furnish  elements  for  extending  the  period 
(P.B.),=     Of  limitation  which  the  statute-law  has    provided.     In  my  opinion  s.  14 
10  liW.N.    of  fcoe  Limitation  Act  itself  does    not    contemplate    cases    where  ques- 
(1890)  149.    fcions  of  want  of  jurisdiction  arise  from  simple  ignorance  of  the  law,  the 
facts  being  fully  apparent  and  clear,  but  is  limited   to  cases  where  from 
bona  fide  mistakes  of  fact  the  suitor  has  been  misled  into  litigating  in  a 
wrong  Court.     The  phrase  "  other  cause  of  a  like  nature  "  which  occurs 
in  the  section  is  rather  vague,  but  it  cannot  ba  held  to  undo  the  effect  of 
the  constitutional  obligation  which  the  law  imposes  upon  every  citizen  to 
know  the  law  of  the  land  in  which  he  lives.  "     The  law  jealously  guards  its 
behests  and    will    nob    tolerate    their    infraction.      Speaking    with  strict 
accuracy,  there  can  be  no  such  thing  as  a  bona  fide  mistake  of  law,  for 
good  faith  implies  due  care  and  caution.     It  is  true  that  lex  non  cogit  ad 
impossibilia,  but  knowledge  of  law  is  not  an  impoasiblity,  but  a  duty  im- 
posed upon  every  humanbeiog  who  lives  under  the  protection  of  law.     To 
use  the  words  of  West,  J.,  in  Sitaram  Paraji  v.  Nimba  (2)  "  mere  ignorance 
of  the  law  cannot  be  recognized  as  a  sufficient  reason  for  delay  under  s.  5 
of  the  Act,  for  that  would  be  a  premium  on  ignorance  "  (3). 

It  now  remains  for  me  to  consider  the  last  part  of  the  learned  Pandit's 
argument  on  the  point  which  forms  the  subject  of  the  fourth  question  as 
enunciated  by  me,  namely,  whether  the  fact  that  the  lower  appellate  Court 
admitted  the  defendant's  appeal  and  heard  [483]  and  determined  it, 
precludes  us  from  interfering  at  this  stage  with  the  admission  of  the  appeal 
in  that  Court.  The  learned  Pandit  relies  upon  a  Single  Bench  ruling  of 
Sir  Louis  Jackson,  J.,  in  Raj  Coomar  Roy  v.  Shaikh  Mahomed  Wais  (4), 
where  he  laid  down  that  "  it  was  entirely  in  the  discretion  of  the  Judge 
to  consider  whether  sufficient  cause  had  or  had  not  been  ehown  for  not 
presenting  the  appeal  within  proper  time,  and  that  this  Court  has  no 
authority  to  interfere  with  the  exercise  of  this  discretion."  I  respectfully 
think  that  this  somewhat  unqualified  repudiation  of  the  jurisdiction  of  the 
High  Court  in  respect  of  the  exercise  of  discretionary  powers  by  the  lower 
Courts  is  scarcely  justified  by  any  authority  or  general  principle  of  law, 
and  in  matters  of  limitation  it  is  certainly  inconsistent  with  the  language 
and  spirit;  of  s.  4  of  the  Limitation  Act  which,  as  Sir  Eichard  Garth,  C.  J., 
pointed  out  in  Ramey  v.  Broughton  (5)  irrespective  of  the  pleadings 
of  the  parties,  casts  upon  the  Judge  the  duty  of  determining  whether  the 
appeal  is  within  limitation  so  as  to  be  heard  by  him.  This  being  so,  it 
seems  to  me  to  follow  that  it  is  the  duty  of  the  second  appellate  Court 
to  see  whether  the  duty  thus  cast  upon  the  Judge  of  the  lower  appellate 
Court  has  been  properly  discharged  by  him,  and  to  interfere,  if  by  a  wrong, 
improper  and  judicially  unsound  exercise  of  discretion  under  s.  5  of  the 
Act,  he  has  admitted  nn  appeal  which  was  barred  by  limitation.  To  hold 
otherwise  would  be  to  confer  an  amount  of  finality  and  conclusiveness 
upon  the  adjudications  of  District  Judges  in  this  respect  which  the  law 
could  never  have  intended,  for  the  logical  result  of  such  a  view  would  be 


(I)  10  A   587, 
(4)  7  W.R  337. 


(2)  1  B.  320.     (3)  Ste  Krishna  v.  Chutliappin,  13  M.  269. 
(5)  10  C.  652. 
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to  paralyze  the  hands  of  this  Court,  even  in  a  case  where  the  lower  appel- 
late Court  by  a  grossly  improper  and  unsound  exercise  of  discretion 
under  s.  5  of  the  Act  had  admitted,  and  heard,  and  determined  an  appeal 
which  had  for  a  century  or  more  been  barred  by  limitation.  What  would 
under  such  circumstances  become  of  the  laws  of  limitation  which  have 
justly  been  denominated  as  "statutes  of  repose  '?"  I  cannot  but  hold  that 
the  imperative  requirements  of  s.  4  of  the  Limitation  Act  not  only  justify 
us,  bufc  require  us,  as  a  Court  of  second  appeal,  to  satisfy  ourselves  whether 
the  appellate  Court  has  properly  applied  [484]  the  provisions  of  s.  5  of 
that  enactment,  and,  if  the  discretion  has  been  wrongly  exercised,  to  undo 
its  effects  by  interference  in  second  appeal. 

In  opposition  to  this  view,  however,  the  ruling  of  the  learned  Chief 
Justice  and  our  late  colleague  Mr.  Justice  Oldfleld  in  Fatima  Begam  v. 
Hansi  (1)  has  been  cited  and  relied  upon.  That  was  a  case  of  a  somewhat 
peculiar  character,  and  the  appeal  was  presented  to  the  District  Judge  long 
after  the  period  of  limitation,  but  was  admitted  by  him  in  consideration  of 
the  especial  circumstances  of  that  case,  by  exercising  discretionary  power 
to  extend  limitation  under  s.  5  of  the  Limitation  Act.  In  second  appeal 
the  matter  was  brought  to  the  notice  of  this  Court,  and  whilst  Mr.  Justice 
Oldfield  considered  the  circumstances  of  that  case  as  constituting  sufficient 
cause  to  justify  the  District  Judge  in  admitting  the  appeal  under  s.  5,  the 
learned  Chief  Justice  expressed  himself  in  very  guarded  language,  which  I 
wish  to  quote  here,  has  the  ruling  as  been  the  main  reason  why  this  case 
has  been  referred  to  the  Full  Bench.  The  learned  Chief  Justice,  after 
stating  the  facts  and  dates  of  tbe  case  went  on  to  say  (at  p.  246)  : — 

"  I  may  at  once  say  that  if  I  had  been  sitting  as  the  judge  of 
Allahabad,  I  would  not  have  held  that  the  defendant  had  shown  'sufficient 
cause'  within  the  meaning  of  s.  5  of  the  Limitation  Act.  The  Judge  of 
Allahabad,  to  whom  tbe  application  to  admit  tbe  appeal  was  made, 
exercised  his  discretion  and  admitted  it.  In  my  opinion  we  ought  not  to 
interfere,  unless  when  the  Judge  has  clearly  acted  on  insufficient  grounds 
or  has  improperly  exercised  his  discretion.  We  ought  not  to  interfere  with 
the  discretion  of  the  Judge  when  he  has  applied  his  mind  to  the  subject- 
matter  before  him.  However,  as  I  have  said  before,  under  these  circum- 
stances I  would  not  have  admitted  the  appeal,  but  I  do  not  see  my  way 
to  hold  that  the  Judge  has  so  improperly  exercised  his  discretion  as  to 
say  that  the  appeal  ought  not  to  have  been  admitted." 

Now  in  this  passage  it  is  important  to  notice  that  the  learned 
Chief  Justice  did  not  repudiate  the  jurisdiction  of  the  second  appel- 
[485]  late  Court  in  matters  of  discretionary  admission  of  appeal  by  the 
lower  appellate  Court ;  this  point  distinguishes  the  case  in  principle  from 
Sir  Lcuis  Jackson's  ruling  in  the  Calcutta  case.  Again,  the  learned  Chief 
Justice  expressed  his  opinion  that  if  he  were  presiding  in  the  lower 
appellate  Court  he  would  not  have  admitted  the  appeal,  but  he  refrained 
from  interference,  because,  although  not  fully  agreed  with  Mr,  Justice 
Oldfield's  view  as  to  the  sufficiency  of  the  cause  for  delay,  he  was  not 
prepared  to  go  the  length  of  holding  that  the  exercise  of  discretion  by  the 
District  Judge  was  absolutely  improper  so  as  to  require  interference  in 
appeal.  This,  then,  is  the  exact  scope  of  the  rule  laid  down  by  the  learned 
Chief  Justice  in  that  case  ;  it  does  not  repudiate  the  jurisdiction  of  the 
second  appellate  Court  to  interfere,  but  points  out  that,  when  discretion 
has  been  actually  exercised,  it  must  nob,  upon  light  grounds  and  in  the 

(1)  9  A.  244. 
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1890        absence  of  strong  reasons,  be  disturbed  in  appeal.     In  the  principle  thus 
JUNK  14.    expressed  I  fully  concur,  because,  in   matters  of  this  kind,    as  indeed    in 

matters   of   conclusions    on.    the   weight  of  evidence,  the  appellate  Court 

FULL       should  always  act  cautiously  and  not  distrub  findings  of  the   lower  Court, 

BENCH,     unless  it  is   absolutely  satisfied  that  the  conclusions  at  which  the  lower 

Court  arrived  were  erroneous. 

12  A.  461  gut  whilst  I    thus    express  my  concurrence  in  matters  of   principle 

(F.B  ).=  expressed  by  the  learned  Cbief  Justice,  in  that  case,  I  respectfully  confess 
101.W.N.  that  if  I  were  a  member  of  the  Bench  which  heard  it,  I  should  have, 
(1890)  149  judging  from  the  facts  as  stated  in  the  report,  dissented  from  Mr.  Justice 
Oldfield's  view  as  to  the  sufficiency  of  the  cause  for  delay,  and,  agreeing 
with  the  learned  Chief  Justice,  in  so  far  as  he  regarded  the  circumstances 
as  insufficient  cause,  should  have  disagreed  with  him  in  the  view  that 
the  case  did  not  call  for  interference.  According  to  my  view  of  that  case, 
I  should  have  held  that  the  District  Judge  had  exercised  an  improper 
discretion  in  admitting  the  appeal  after  limitation,  and  I  should  by  my 
decree,  have  undone  the  effects  of  such  wrong  admission  of  the  appeal. 
And  for  the  reasons  which  I  have  stated,  I  would  do  the  same  here  by 
setting  aside  the  District  Judge's  order  of  the  27th  August  1887,  whereby 
he  admitted  the  appeal,  and  by  declaring  [486]  that  he  should  have  dis- 
missed it  with  such  effect  as  such  dismissal  may  have  upon  the  rights  of 
the  parties ;  for  I  observe  that  the  District  Judga  had  also  certain 
cross-objections  by  the  plaintiff  under  s.  561  of  the  Civil  Procedure  Code 
before  him. 

With  this  answer  I  would  return  the  case  to  the  Division  Bench  which 
has  referred  it  to  the  Full  Bench. 

EDGE,  C.J. — I  have  had  an  opportunity  of  reading  the  judgment  of 
my  brother  Mahmood  in  this  reference,  and  with  that  judgment,  subject 
to  what  I  am  about  to  say,  I  agree.  The  difference,  if  there  is  any,  between 
us,  I  doubt  if  there  is  any,  arises  on  the  construction  of  s.  12  of  the  Indian 
Limitation  Act.  So  far  as  I  can  see,  the  only  section  in  the  Indian 
Limitation  Act,  1877,  which  enables  a  Court  to  admit  an  appeal  or  an 
application  which  is  presented  beyond  the  period  of  limitation  prescribed 
by  that  Act  is  s.  5.  So  far  as  I  can  see,  there  is  not  any  other  section  in 
the  Indian  Limitation  Act,  1877,  which  enables  a  Court  to  admi'i  a  suit 
or  an  application,  other  than  an  application  for  a  review  of  judgment, 
which  is  presented  after  the  period  prescribed  by  that  Act  for  the  institu- 
tion of  a  suit  or  the  presentation  of  an  application. 

Ss.  6  and  10  exclude  certain  cases  from  the  period  of  limitation 
prescribed  by  the  Act. 

Ss.  7,  8,  9,  12,  13,  14,  15,  16,  17,  18,  19,  20,  21,  22,  23,  24,  and  25 
merely  enact  how  the  prescribed  periods  of  limitation  are  to  be  computed 
and  what  allowances  are  to  be  made  in  such  computations.  In  making 
such  computations  a  Court  may  have  to  ascertain  certain  facts,  but  those 
sections  relating  to  the  computation  of  time  do  not  appear  to  me  to  give  a 
Court  any  discretion  as  to  extension  of  time  for  the  admission  of  a  suit, 
appeal  or  application. 

In  order  to  ascertain  how,  under  s.  12  of  the  Indian  Limitation  Act, 
1877,  the  time  requisite  for  obtaining  a  decree  must  be  computed,  and  what 
allowances,  if  any,  can  be  made  in  computing  that  time,  and  to  test  the 
proposition  that  a  Court  in  computing  the  timo  to  be  allowed  under  s.  12 
for  the  obtaining  by  a  party  of  a  copy  of  a  deoree  or  a  judgment  has  a 
discretion  in  the  matter,  I  shall  take  [487]  the  case  of  a  person  entitled 
under  the  Code  of  Civil  Procedure  to  appeal,  who,  being  unable  to  pay 
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the  fee  for  the  petition  of  appeal,  presents  an  application  for  leave  to  appeal 
as  a  pauper.  I  take  such  a  case,  for  as  I  shall  presently  show,  if  any 
allowance  is  to  be  made  to  such  a  person  in  respect  of  delay  in  obtaining 
a  copy  of  a  decree  or  a  judgment,  it  must  be  made  under  s.  12  and  cannot 
be  made  under  s.  5  of  the  Act. 

A  litigant  cannot  appeal  as  a  pauper  unless  his  application  for  leave 
to  appeal  as  a  pauper  be  allowed  under  s.  592  of  the  Code  of  the  Civil 
Procedure.  Art.  170  of  the  second  schedule  of  the  Indian  Limitation 
Act,  1877,  provides  that  an  application  for  leave  to  appeal  as  a  pauper 
must  be  made  within  30  days  from  the  date  of  the  decree  appealed  against. 
The  periods  of  limitation  for  appeals  are  specified  in  the  second  division 
and  those  applications  in  the  third  division  of  the  second  schedule  of  that 
Act.  S.  12  of  the  Indian  Limitation  Act,  1877,  expressly  applies  not  only 
to  appeals  but  to  applications  for  leave  to  appeal  as  a  pauper. 

I  consequently  conclude  that  the  Legislature  in  framing  and  passing 
the  Indian  Limitation  Act,  1877,  did  not  confound  appeals  with  applica- 
cations  for  leave  to  appeal  as  a  pauper,  and  did  not  overlook  the  distinction 
between  an  appeal  and  an  application  for  leave  to  appeal  as  a  pauper,  a 
distinction  which  is  kept  clearly  in  view  in  the  Code  of  Civil  Procedure. 

By  s.  541  of  the  Code  of  Civil  Procedure,  so  far  as  appeals  from 
original  decrees  are  concerned,  by  that  section  as  made  applicable  by 
8.  587,  so  far  as  appeals  from  appellate  decrees  are  concerned,  and  by  s.  541 
as  made  applicable  by  s.  590,  so  far  as  appeals  from  orders  under  the  Code 
of  Civil  Procedure  are  concerned,  appeals  from  original  decrees  from 
appellate  decrees  and  from  such  orders  under  the  Code  of  Civil  Procedure 
as  are  appealable  must  be  made  in  the  form  of  a  memorandum  in  writing 
presented  by  the  appellant.  That  "memorandum  in  writing "  is  in 
pauper  cases  "  the  memorandum  of  appeal  "  referred  to  in  s.  592  of  the 
Code  by  which  the  application  for  leave  to  appeal  as  a  pauper  must  be 
accompanied. 

[488]  As  I  have  pointed  out,  the  Legislature  in  the  Code  of  Civil 
Procedure  and  also  in  s.  12  of  the  Indian  Limitation  Act,  1877,  and  in 
the  second  schedule  to  that  Act,  observed  a  distinction  between  an  appeal 
and  an  application  for  leave  to  appeal  as  a  pauper,  and  did  not  confuse  the 
one  with  the  other. 

The  first  paragraph  of  s.  5  of  the  Indian  Limitation  Act,  1877, 
applies  to  all  suits,  appeals,  and  applications  for  which  a  period  of  limita- 
tion is  by  that  Act  prescribed,  including  applications  for  leave  to  appeal 
as  a  pauper.  The  second  paragraph  of  that  section  applies  only  to  appeals 
and  to  applications  for  review  of  judgment,  and  does  not  apply  to  suits, 
or  to  applications  other  than  applications  for  review  of  judgment ;  it  con- 
sequently, aa  has  been  held,  does  not  apply  to  application  for  leave  to 
appeal  as  a  pauper.  Having  regard  to  the  principles  of  construction  and 
to  the  distinction  elsewhere  observed  by  the  Legislature  between  appeals 
and  applications  for  leava  to  appeal  as  a  pauper,  it  could  not  be  held  that 
the  Legislature  intended  the  second  paragraph  of  s.  5.  of  the  Indian  Limi- 
tation Act  to  apply  to  applications  for  leave  to  appeal  as  a  pauper,  or  that 
an  application  by  a  pauper  for  leave  to,  appeal  as  a  pauper,  and  appeal  on 
allowance  of  his  application,  his  pauper  appeal,  should  be  treated  as  one 
and  the  same  thing. 

By  a.  592  of  the  Code  of  Civil  Procedure  a  person  may  be  allowed 
to  appeal  as  a  pauper,  subject  to  the  rules  contained  in  Chapters  XXVI, 
XLI,  XLII  and  XLIII  of  that  Code,  in  so  far  as  those  rules  are  applicable. 
A  perusal  of  that  section  and  ss.  541,  587  and  590  show  that  the 
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1890  memorandum  of  appeal  in  pauper  cases  must  be  accompanied  by  a  copy  of 
JUNE  14.  *ne  decree  or  order  appealed  against  and  of  the  judgment  on  which  it  is 
founded.  It  is  thus  necessary  that  an  application  for  leave  to  appeal  as  a 
FULL  pauper  must  not  only  be  presented  within  30  days  from  the  date  of  the 
BENCH,  decree  appealed  against,  but  musk  be  accompanied  by  the  memorandum  of 
appeal,  a  copy  of  the  decree  or  order  appealed  against,  and  a  copy  of  the 
12  A.  461  judgment  upon  which  the  decree  or  order  is  founded.  An  order  allowing  a 
(F.B.)  person  to  appeal  as  a  pauper  is  an  order  admitting  his  appeal  as  a  pauper. 
10  A.W.N.  AS  there  can  be  no  appeal  by  a  pauper  as  such  [489]  unless  an  order 
'ISSOj  149.  allowing  him  to  appeal  as  a  pauper  has  been  made,  I  conclude  that 
the  second  paragraph  of  s.  5  of  the  Indian  Limitation  Act,  1877,  not 
only  does  not  apply  to  applications  for  leave  to  appeal  as  a  pauper, 
but  is  inapplicable  to  an  appeal  by  a  pauper  as  such,  and  that  the  Legisla- 
ture did  not  intend  that  want  of  pecuniary  means  to  present  an  application 
for  leave  to  appeal  as  a  pauper  within  the  specified  time  should,  so  far  as 
such  an  application  or  an  appeal  by  a  pauper  is  concerned,  extend  the 
time  within  which  such  an  application  should  be  made,  or  should  be 
treated  as  "  sufficient  cause  "  for  the  non-presentation  of  an  appeal  by 
a  pauper  as  such  within  the  period  of  limitation  prescribed.  In  other 
words,  the  effect  of  ss.  4  and  5  of  the  Indian  Limitation  Act,  1877,  is,  in 
my  opinion,  to  deprive  a  litigant  who  desires  to  appeal  as  a  pauper  of 
all  right  to  appeal  as  a  pauper  if  he  has  not  within  the  prescribed  period 
of  30  days,  computed  as  provided  by  the  Act,  presented  his  application  for 
leave  to  appeal  as  a  pauper,  and  this,  no  matter  what  the  cause  may 
have  been  which  prevented  him  from  presenting  his  application  within 
the  30  days  so  computed.  The  next  question  is  how,  in  the  case  of  a 
person  desiring  to  appeal  as  a  pauper,  are  the  30  days  to  be  computed  so 
far  as  s.  12  of  the  Indian  Limitation  Act,  1877,  is  concerned.  Under 
that  section  the  day  from  which  the  period  of  30  days  is  to  be  reckoned 
and  "  the  time  requisite  for  obtaining  "  a  copy  of  the  decrae  appealed 
against  and  a  copy  of  the  judgment  on  which  it  is  founded,  are  to  be 
excluded  from  the  computation  of  the  period  of  limitation.  As  I  have 
shown,  a  copy  of  the  decree  appealed  against  and  a  copy  of  the  judgment 
upon  which  it  is  founded,  must  accompany  an  application  for  leave  to 
appeal  as  a  pauper.  In  ascertaining  the  time  which  was  requisite  for 
obtaining  a  copy  of  such  decree  and  a  copy  of  such  judgment  in  the  case 
of  an  application  for  leave  to  appeal  as  a  pauper,  can  any  allowance  be 
made  for  delay  caused  by  the  inability,  on  receipt  of  the  estimate,  of  the 
pauper,  by  reason  of  his  want  of  money,  to  pay  for  such  copies? 

If  such  an  allowance  is  to  he  made  in  the  computation  of  time,  in 
respect  of  what  period  is  it  to  be  made?  Is  the  period  of  limitation 
within  which  an  application  for  leave  to  appeal  as  a  pauper  may  be 
made  to  be  extended  until  he  is  in  a  position  to  pay  for  the  copies 
[490]  of  the  decree  and  the  judgment?  He  might  not  be  in  a  position 
to  do  so  for  five,  ten,  or  twenty  years.  To  make  Ruch  an  allowance  in  the 
computation  of  time  would  be  to  extend  the  period  of  limitation.  Such 
could  not  have  been  the  intention  of  the  Legislature,  although  the  poverty 
of  the  pauper  and  his  consequent  inability  to  pay  the  charges  for  the  copies 
and  to  obtain  them,  might  be  owing  to  excusable  and  unavoidable  circum- 
stances in  his  case.  The  case  which  I  have  put  might  be  a  hard  one  upon 
the  pauper,  but  it  would  be  equally  hard  upon  his  opponent  who  had 
obtained  his  decree,  if  he  were  to  be  left  in  uncertainty  as  to  his  rights 
and  liabilities  until  such  time  as  the  pauper  might  be  in  a  position  to  obtain 
leave  to  appeal  as  a  pauper. 
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To  take  another  illustration,  from  the  case  of  a  pauper. 
In  computing  the  time  requisite  for  obtaining  copies  of  the  decree 
and  the  judgment,  could  a  Court  make  allowance  for  a  delay  by  a  pauper 
in  obtaining  auch  copies  resulting  from  an  unavoidable  accident  to  the 
pauper?  If  it  could,  why  should  the  Oourt  not  also  make  allowance  in 
such  computation  for  the  delay  resulting  from  the  unavoidable  circum- 
stance of  the  pauper  being  too  poor  to  pay  for  such  copies  ?  If  the  Court 
could  not  do  so  in  the  one  case,  I  can  see  no  principle  upon  which  it 
could  do  s-o  in  the  other.  It  appears  to  me  that  the  Indian  Limitation 
Act,  1877,  so  far  as  pecuniary  means  are  concerned,  contemplates  two 
classes  of  litigants,  and  two  classes  only,  namely,  those  who  are  paupers, 
and  those  who  are  not,  and  that,  so  far  as  s.  12  of  that  Act  is  concerned, 
we  must  apply  the  same  principles  of  construction  to  that  section  in  the 
case  of  a  litigant  who  is  not  a  pauper  as  in  the  case  of  a  litigant  who  is  a 
pauper. 

In  my  opjnion  a  Court  in  computing  under  s.  12  of  the  Indian 
Limitation  Act,  1877,  the  time  requisite  for  obtaining  a  copy  of  a  decree 
or  of  a  judgment  has  no  discretion,  and  is  confined  to  ascertaining  for  the 
purposes  of  such  computation  the  time  occupied  by  the  office  in  preparing 
the  estimate,  and,  after  payment  of  the  amount  of  the  estimate  has  been 
made,  the  time  occupied  by  the  office  in  preparing  the  copy  or  copies 
ready  to  be  delivered  to  the  party  who  [491]  has  applied  for  them.  If  a 
decree  had  not  been  drawn  up  and  signed  at  the  time  when  an  application 
for  a  copy  of  it  was  made,  and  the  making  of  the  copy  was  thereby  delay- 
ed, such  period  of  delay  must  be  allowed  for  in  computing  the  time  which 
was  requisite  for  obtaining  the  copy.  Copies  of  decrees  and  judgments 
are  not  made  for  the  use  of  parties  until  the  estimated  charges  for  making 
them  have  been  paid.  Sometimes  delay  might  be  caused  in  the  receipt 
by  the  office  of  the  estimated  charges  owing  to  the  stamps  not  being  pro- 
curable, or  to  the  office  not  being  open  to  receive  payment  of  those  charges 
when  the  estimate  should  have  been  complied  with.  Such  period  of  delay, 
and  periods  of  delay  arising  from  similar  causes  beyond  the  control  of  the 
applicant,  and  not  being  the  result  of  any  action  or  wanCof^action  on  his 
part,  should,  I  think,  be  allowed  in  making  the  computation.  Sometimes, 
owing  to  pressure  of  work  in  the  copying  department,  a  copy  of  a  decree  or 
judgment  cannot  be  made  for  some  days  after  the  charges  for  making  the 
copy  have  been  paid.  The  period  of  such  delay  would  also  be  allowed  for  in 
computing  the  time  which  was  requisite  for  obtaining  the  copy.  If  the 
party  applying  for  a  copy  of  a  decree  or  judgment  failed  to  inform  himself 
of  the  time  when  such  copy  would  be  ready  and  thereby  did  not  obtain  it 
when  it  was  ready  to  be  delivered  to  him,  it  appears  to  me  that  the  period 
of  such  delay  could  not  be  allowed  in  computing  the  time  which  was 
requisite  for  obtaining  the  copy. 

A  question  as  to  whether  an  appellant  or  an  applicant  for  review  of 
judgment  bad  "  sufficient  cause  "  within  the  meaning  of  the  second  para- 
graph of  s.  5  of  the  Indian  Limitation  Act,  1877,  does  not  arise  until  the 
computation  of  time  has  been  made. 

There  may  be  many  a  cause  for  delay  in  obtaining  a  copy  of  a  decree 
or  judgment,  which,  although  it  could  not  be  considered  in  the  making  of 
the  computation  to  be  made  under  s.  12,  might  be  a  sufficient  cause  within 
the  meaning  of  the  second  paragraph  of  s.  5  for  the  appellant  or  the  appli- 
cant for  a  review  of  judgment  not  having  presented  his  appeal  or  his 
application  within  the  period  prescribed.  In  my  opinion,  negligence,  careless- 
ness, or  want  of  means  at  the  time  on  the  part  of  the  applicant  would  not  be 
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1890       s  uffi[492  cient  cause,  within  the  meaning  of  s.  5.    A  litigant  who  applies 
JUNE  14.     for  a  copy  without   taking  the   precaution  to  have  in  his  pocket  sufficient 
money  to  pay  the  charges  for  the  copy,  or  who  delays  so    long   in    making 
FULL      hj8    application  for  the  copy,  or  in  paying  the  estimated  charges  for  it,  as 
BENCH,     to  leave  him  insufficient  time  to  present  his  appeal  or  application  for  review 
of  judgment  within  the  period  prescribed,  cannot  on  such  grounds  in    my 
opinion  be  held  to  have  had  sufficient  cause  for  not  presenting    his  appeal 
or  application  within  such  period. 

It  is  for  the  appellant  or  the  applicant  for  .a  review  of  judgment 
whose  appeal  or  application  has  not  been  presented  within  the  period 
prescribed,  to  satisfy  the  Judge  of  the  Court  that  he  bad  sufficient  cause 
for  not  presenting  the  appeal  or  making  the  application  within  such  period. 
In  this  case  that  has  not  been  done. 

As  to  the  case  of  Fatima  Begam  v.  Hansi  (1),  I  need  only  say  that 
I  am  now,  and  have  long  been  satisfied,  that,  on  the  facts  of  that  case 
Mr.  Justice  Oldfield  and  I  ought  to  have  given  effect  to  the  objection  that 
the  appeal,  when  it  was  admitted  by  the  District  Judge  of  Allahabad, 
was  improperly  admitted,  no  sufficient  cause  having  been  made  out  for 
the  delay. 

I  concur  in  the  order  proposed  by  my  brother  Mahmood. 

BRODHURST,  J. — The  facts  of  this  case  have  been  most  fully  stated 
by  my  brother  Mahmood,  and  to  repeat  them  would  be  useless. 

I  concur  in  the  exposition  of  the  law  by  the  learned  Chief  Justice, 
and  in  the  order  proposed  by  my  brother  Mahmood. 

YOUNG,  J. — In  this  case,  when  the  arguments  on  each  side  had 
been  fully  heard  before  the  Chief  Justice  and  myself,  the  appellant's 
Counsel  raised  a  new  point  not  taken  in  the  pleas  of  appeal  to  this  Court, 
viz.,  that  the  lower  appellate  Court  had  improperly  admitted  the  present 
respondent's  appeal  inasmuch  as  the  said  appeal  to  the  lower  appellate 
Court  was  barred  by  limitation.  An  inspection  of  the  file  below  showed 
that  the  lower  appellate  Court,  having  been  appraised  by  the  officer  of 
the  Court  that  the  said  appeal  ought  noS  [493]  to  have  been  admitted, 
as  it  was  one  day  beyond  time,  at  first  ordered  that  the  appellant 
before  it  be  informed  that  his  appeal  was  struck  off  as  being  time-barred, 
but  subsequently  decided  the  appeal  on  the  merits  and  gave  respondent 
a  decree  in  bis  favour. 

The  objection  now  raised  ought  to  have  been  stated  in  the  memo,  of 
appeal  to  this  Court.  As  the  point  however  is  one  of  limitation  and 
involves  some  questions  of  much  importance,  it  was  deemed  proper  that 
it  should  be  referred  to  r»  Full  Bench,  and  this  the  more,  as  conflicting 
rulings  exist  in  regard  to  some  of  the  matters  herein  involved. 

I  do  not  think  it  necessary  to  recapitulate  the  facts  of  this  case  in 
detail,  and  it  is  sufficient  for  me  here  to  say  that  I  fully  concur  in  the 
ruling  in  Parbati  v.  Bhola(2)  that  the  words  "time  requisite  for  obtaining 
a  copy  "  in  s.  12  of  Act  XV  of  1877,  only  refer  to  the  time  occupied  by 
the  Court  or  its  officer  in  furnishing  the  copy,  and  has  no  reference  to  any 
time  required  by  the  applicant  owing  to  his  own  apathy  or  ignorance. 

Thus  the  non-signature  of  the  decree  by  the  Judge  would  he  no  cause 
for  indulgence  to  the  applicant  for  copy,  unless  the  latter  had  applied 
prior  to  signature  of  the  decree,  and  had  been  delayed  by  the  fact  of  non- 
signature. 


(1)  9  A.  244. 


(2)  12  A.  79. 
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So  again  if  an  applicant,  after  being  informed  of  the  probable  coat  of 
the    copy,    takes  time  to  go  and  procure  his  money,  he  would  not  be 
entitled  to  any  deduction   of  time  on  that  account.     So  again,  if,  after 
receiving  intimation  that  the  copy  is  ready,  or  id  to  be  ready  on  a  certain 
date,  the  applicant  delays   to  take  it  on  such  date,   he  would    not  ba    BENCH, 
entitled  to  any  deduction  for  such  days,  seeing  that  such  time  cannot      2  .    Jg 
properly  be  called  "time  requisite,"  as  it  would  not  have  been  needed  but       ^  g 
for  the  applicant's  own  laches.  10  A  W  N 

I  am  also  of  opinion  that  anyindulgence  by  way  of  extension  of  the  /,«««'.  ,.3' 
period  of  limitation  can  only  be  granted,  not  under  s.  12,  but  under  s.  5  of 
the  Limitation  Act,  and  subject  to  the  provisions  of  that  section,  that  is. 
"when    the  appellant  or  applicant  satisfies   [4>94<]  the  Court  that  he  had 
sufficient  cause  for  not  applying  within  the  prescribed  period  of  limitation." 

There  has  been  no  attempt  so  to  satisfy  the  Court  here,  as  far  as  I 
acn  aware. 

For  these  reasons,  I  consider  the  objection  valid,  and  I  concur  in  the 
order  proposed  by  my  brother  Mahmood. 

On  the  case  being  brought  up  before  the  Division  Bench,  the 
following  order  was  passed  on  the  14th  June  1890,  by  Eige,  C.  J.  and 
Young,  J. 

JUDGMENT   OF    THE  DIVISION  BENCH. 

Having  regard  to  the  opinion  of  the  Full  Bench  expressed  in  the 
reference  in  the  case,  we  allow  this  appeal  with  costs,  dismiss  with  costs 
the  aopeal  and  objection  filed  in  the  lower  appellate  Court,  and  restore 
the  decree  of  the  first  Court."  Appeal  allowed. 


12  A.  491  (F.B.)  =  10  A.W.N.  (1890,  179. 
FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Ghief  Justice,  Mr.  Justice  Straight, 
Mr.  Justice  Tyrrell,  Mr.  Justice  Brodhurst  and  Mr.  Justice-  Mahmood. 


ATA-ULLAH  AND  ANOTHER  (Plaintiffs)  v.  AZIM-ULLAH  AND 
ANOTHER  (Defendants).     [5th  November,  1889.] 

-Mithiinmadan  Law— Mosque  n^t  capable  of  dedication  cr  exclmiv-  appropriation  to  par- 
tictila'sect—Mulnmimdans  —  Muhammadior  Wahabis  ct—  Disturbing  a  religious 
assembly — Right  to  say  "  Amin  "  loudly  during  worship. 

According  to  the  Muhammadan  L*w,  a  mosque  cannot  be  dedicated  or  appro- 
priated exclusively  to  any  particular  school  or  sect  of  Sunni  Muhammadans.  It 
is  a  place  where  all  MuhamtnacLins  are  entitled  to  go  and  perform  their  devotions 
as  of  right,  according  to  their  conscience.  No  one  sect  or  portion  of"  the  Muham- 
madan community  cm  restrain  any  other  from  the  exorcise  of  this  right. 

Members  of  the  Muhammadi  or  Wababi  eect  are  Muhammadans,  and  as  such 
entitled  to  perform  their  devotions  in  a  mosque,  though  they  may  differ  from 
the  majority  of  Sunni  Muhammadans  on  particular  points. 

Bub  any  Muh^mmadan  would  commit  a  criminal  offence  who, 'not  in  the 
bina  fide  performance  of  his  duties,  but  mala  fide,  for  the  purpose  of  disturbing 
others  engaged  in  their  devotions,  made  any  demonstration,  oral  or  otherwise,  in 
a  mosque,  and  disturbance  was  the  result. 

83  held  by  the  Full  Bench.     Quetn-Einpress  v.  Ramzan  (1)  referred  to. 

Per  Mahmood,  J. — According  to  the  Muhammadan  ecclesiastical  law,  the 
word  "Amin"  must  be  s^itl  and  should  be  pronounced  at  the  end  of  the  prayer 
ending  with  [49S]  Sura-i  Fateha ;  but  there  is  no  authority  for  holding  that  it 
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AOQQ  should  be  pronounced  in  a  loud  or  in  *  low  tone  of  voice  ;    and  (provided  uo  dis- 

turbance of  the  public  peace  is  caused)    a   Muhammadan   pronouncing   the  word 
NOV.  5.  loudly,  in  the  honest  exercise  of  conscience,  commits  no  offence  or  civil  wrong. 

[Rel  on.  35  C.  294  =  12  C.W.N  289  =  7  C.L.J.  433  =  3  M.L.T.  191  ;  R.f    18  G.  448  (P.O.) 
1ULL  =18  T   A   59.  35  u.  R81   (683)  ;  1  C.W.N.  76  ;  18  Ind.  Cas.  195   (196)  ;  15  P.R. 

BENCH.  0802)  Cr.  =  io4  P.L.R.  1902.] 


12  A~494  -^HE  P^ain^ff3  lu  fcms  case  8ue^  f°r  a  declaration  that  a  certain  mosque 

(F  B  )  =  situate  in  Jalalipura,  Benares,  was  a  place  of  public  worship  in  which  they, 
10  A  W  N  as  Muhammadans,  were  entitled  to  pray  and  perform  other  religious  devo- 
(1890  179  tions.  It  appeared  that  there  had,  for  a  considerable  period,  been  differ- 
ences of  opinion  between  the  plaintiffs  and  the  defendants  in  connection 
with  the  conduct  of  worship  at  the  mosque.  The  plaintiffs  described  them- 
selves as  "  Muhammadis,"  and  the  name  applied  to  them  (though  they 
objected  to  it)  by  their  opponents,  was  "  Wahabis."  The  defendants 
belong  to  the  Hanafi  sect  of  Muhammadans.  The  differences  between 
the  parties  led  to  proceedings  being  taken  in  the  Court  of  the  District 
Magistrate  of  Benares,  who,  by  an  order  dated  the  15fch  December,  1884t 
found  that  the  Hanafi  party,  to  which  the  defendants  belonged,  were  in 
possession  of  the  mosque,  and  directed  that  they  should  be  entitled  to 
retain  such  possession  until  a  competent  Court  should  otherwise 
determine.  This  order  was  passed  under  Chapter  XII  of  the  Criminal 
Procedure  Code,  and  the  present  suit  was  instituted  for  the  purpose  of 
setting'it  aside. 

The  suit  was  resisted  principally  on  the  ground  that  the  mosque  was 
built  by  the  Hanafi  sect  of  Muhammadans,  and  used  by  them  ever  since 
as  their  place  of  worship  ;  that  the  plaintiffs  were  not  members  of  that 
sect,  and  were  not  orthodox  Muhammadans  at  all,  and  had  consequently 
no  right  to  use  the  mosque  as  a  place  of  worship.  The  chief  differences  of 
opinion  between  the  Muhammadi  or  Wahabi  sect,  to  which  the  plaintiffs 
belonged,  and  the  Hanafi  persuasion,  of  which  the  defendants  were 
members,  appeared  to  be  the  following.  According  to  the  lower  appellate 
Court,  "the  Muhammadis  do  not  look  upon  Ijmaa,  or  the  consensus  of 
opinion  of  what  we  may  call  the  fathers  of  the  Church,  or  Kiyas,  analogical 
deductions  by  certain  expounders  of  the  law,  as  of  obligatory  authority, 
while,  on  the  other  hand,  the  Hanafis  consider  the  authority  of  Ijmaa  and 
Eiyas  as  beyond  question  or  dispute."  Again,  "the  [496]  Muhammadis 
reject  the  principle  of  taklid,  i.e.,  refuse  to  addict  themselves  to  the  doct- 
rines of  any  of  the  four  Imam  Mujtahids,  while  the  Hanafis  follow  Abu 
Hanifa  and  bis  disciples."  Further,  "  the  Muhammadis  believe  that  the 
mimbars  or  puluits  in  mosques  should  be  of  wood,  and  not  of  masonry  or 
stone."  The  difference,  however,  which  excited  most  animosity  between 
the  two  parties  was  that  while  the  Mubammadis  when  at  prayer  pro- 
nounced the  word  "Amin"  in  a  loud  voice,  and  raised  their  hands  every 
time  when  bending  or,  as  it  was  termed,  making  the  Bafaulyadain,  the 
Hanafis  pronounced  the  ''Amin  "  in  a  low  voice,  and  did  not  raise  their 
hands  in  bending.  The  nature  of  the  controversy  to  which  this  difference 
of  opinion  has  given  rise  between  the  Muhammadis  and  their  opponents 
is  discussed  at  length  in  the  judgment  of  Mahmood,  J.,  in  Queen-  Empress 
v.  Ramzan  (1). 

The  main  issue  framed  by  the  Court  of  first  instance  (Subordinate 
Judge  of  Benares)  was  :  —  "Are  the  Hanafi  Sunnis  alone  entitled  to  read 
the  namaz  or  offer  prayers  ?  Can  such  restrictions  bo  imposed  ?"  Upon 
this  issue,  the  Subordinate  Judge  observed  :  — 

(1)  7  A.  461. 
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"  As  to  the  question  of  the  plaintiffs'  right  to  offer  prayers  and  per-       1889 
form  religious  duties  in  the  mosque,  I  think  the  claim  cannot  be  based,  as     NOV.  5. 
the  plaintiffs  seem  to  think  from  the    wording    of    their  plaint,  on  the 
ground  either  of  contribution  bo  the  building,  or  of  prescription.     But  they       FULL 
have  taken  also  a  higher  ground  agd  that  ground  is.  I  think,  incontrovert-     BENCH. 

ible.  They  belong  undoubtedly  to  the  orthodox  class  of  Muhammadans,  and        

as  such,  they  have  a   right,  as  much  as  the  defendants,  to  use  the  mosque     t2  Ai  *9* 
for  public  worship  and  for  other  religious  purposes  for  which  a  mosque,  can 
be  used.     The  defendants  have  no  right  to  close  its  door  against  every   *°  *-®-N. 
other  class  except  their  own,  the  Hanafis.     It  is  immaterial  whether  the   (18S°)  179« 
plaintiffs  have  seceded  from  the  sect  of  Hanafis  or  they  have  been  from 
the  first  Muhammadis,  Ahl   Hadis,  Mohdassins,  or  if  as  the  defendants 
prefer  to  call  them,  Wahabis.     Call  them  by  whatever  name  you  please, 
they  are  and  must  be  regarded  as  Sunni  Muhammadans,  and  whether 
they  are    seceders  from  the  Hanafis    or    not,   [497]    their    true  ortho- 
doxy, or  the    fact    of    their    being    Sunnis    or    those  '•'   who    maintain 
the  most  obvious  interpretation  of  the  Kuran  "  and  the  obligatory  force 
of  the  traditions  in  opposition  to  the  innovations  of  the  sectaries,  cannot 
for  a  moment  be    doubted.     The  only  differences  of  opinion  which  exist 
between  the  plaintiffs  as  Muhammadis,  and  the  defendants  as  Hanafis 
are,  that  in  prayers  the  former  pronounce  the  word  '  Amin  '  aloud,  and 
raise  their  bands  every  time  before  they  bend    or  make  what  is  called  the 
Rafaulyadain,  and  the  latter  pronounce  '  Amin  '  in  a  low  voice,  and  do 
not  raise  their  hands  in  bending.     These  are  pure  matters   of  detail  as 
to    the    minor    points    of    ritual,    and    make    no  difference  in  principle 
involving  the    very    essence    of    their    religious    beliefs.     As    shown    by 
Mr.  Justice  Mahmood  in  his  learned  exposition  of  the  Muhammadan  Law, 
reported  in    I.  L,  B.,  7  All.,  465467,    three  out  of  four  schools  founded 
by    the    four    orthodox  Imams,    viz.,  Shafi,  Malik  and  Hanbal,    evolve 
the    doctrine    of    pronouncing  '  Amin  '    aloud    from    the     same    tradi- 
tions   from    which    the   fourth    or   that   founded    by    Abu   Hanafidraw 
that  the  word  should  be  pronounced  in   a  low  voice.     One  of  the  highest 
authorities  of  the   Hanafi  School,  to  which  the  defendants  belong,  is  the 
Durri  Mukhtar,  "  in  which  the  strongest  text  is  to  be  found  against  saying 
'  Amin  '  aloud  ;  but  the  text  itself  falls  far  short  of  substantiating  any  rule 
of  the  ecclesiastical  law  by  which  alone    the  defendants  can   claim  the 
exclusion  of  the  plaintiffs  on  the  ground  of  apostacy  or  breach  of   the 
essential  principles  of  religion."    The  rule  is  as  follows : — "  it  is  in  accord 
with  the  practice  of  the  Prophet  to  say  'Amin'  in  a  low  voice,  bub  the 
departure  from  such  practice  does  not  necessitate  invalidity(of  the  prayer), 
nor  a  mistake,  but  it  is  only  a    detriment."     As  very  justly  remarked  by 
Mr.  Justice  Mahmood,  "Even  this  passage  only  relates  to  the   efficacy  or 
validity  of  the  prayer  of  the  person  who  says  '  Amin'  alou.d  or  in  a  low  tone. 
There  is  absolutely  no  authority  in  the  Hanafia  School  of  Muhammadan 
Ecclesiastical  Law    which  goes  to   maintain  the   proposition  that  if  any 
person  in  the  congregation  says  the    word  '  Amin  '  aloud  at  the  end  of  the 
'Sura-i-Fateha  '  the  utterance  of  the  word   causes  the  smallest  injury,  in 
the  religious  sense,  to  the  prayers  of  another  person  in  the  congregation, 
who,  [498]  according  to  his  tenets,  does  not  say  that  word  aloud.     It  is  a 
matter  of  notoriety  that  in  all  the  Muhammadan  countries,  like  Turkey, 
Egypt  and  Arabia  itself,  Hanafis  and  Shafias  goto  the  same  mosque  and 
form  members  of  the  same  congregation,  and  whilst  the  Hanafia  say  the 
word  'Amin  '  in  a  low  voice,  the  Shafias  pronounce  it  aloud."  In  this  case 
there  is  evidence   to  prove,  and  it  has  not  been  rebutted,  and  I  believe 
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cannot  be  rebutted,  that  the  same  practice  was  followed  in  this  very 
Musjid  till  a  quarrel  ensued  between  the  parties  about  some  family 
matter  or  matters  connected  with  their  brotherhood. 

"  Then  again  as  to  the  Bafaulyadain,  or  the  raising  of  hands,  it 
appears  to  me  to  be  expressly  (toquoteagain  from  the  words  of  Mr.  Justice 
Mahmood)  sanctioned  by  "  the  celebrated  collections  of  traditions* 
(Shia)  of  Bukbari  and  Muslim,  both  equally  acknowledged  as  accurate 
traditionists  by  all  the  Schools  of  Sunni  Muhammadans,"  Vide  Sahil-ul 
Bukbari,  page  102,  and  Sabi  Muslim,  page  168. 

"I  conclude  with  another  quotation  from  the  decision  of-  Mr.  Justice 
Mabmood.  "A  mosque  once  so  consecrated  (i.  e.,  by  public  worship) 
cannot  in  any  case  revert  to  the  founder,  and  every  Muhammadan  has  a 
legal  right  to  enter  it,  and  perform  devotions  according  to  his  own  tenets, 
so  long  as  the  form  of  worship  is  in  accord  with  the  recognized  rales  of 
Muhammadan  Ecclesiastical  law."  Nothing  has  beeu  shown  on  the  part 
of  those  who  resist  the  legal  claim  of  the  plaintiffs,  that  the  form  of 
worship  adopted  by  the  plaintiffs  is  contrary  to  or  inconsistent  with  the 
recognized  rules  of  the  orthodox  Sunnis.  I  therefore  decree  that  the 
mosque  is  a  public  place  of  worship,  and  open  to  all  Sunnis,  and  that  the 
plaintiffs  have  full  liberty  to  exercise  their  religious  rites  and  offer  prayers 
in  the  mosque.  Costs  in  full." 

The  defendants  appealed  from  this  decision  to  the  District  Judge  of 
Benares.  The  Judge  came  to  the  conclusion  that  the  mosque  wag  originally 
intended  for  and  bad  been  long  used  as  a  "  place  for  Hanafi  worship,"  and 
held  that  it  was  "  most  undesirable  that  Muhammadis  should  be  held 
entitled  to  enter  into  a  congregation  [499]  of  Hanafis  in  a  mosque  construct- 
ed for  public  worship  according  to  the  Hanafi  ritual  and  long  used  for  such 
worship,  unless  they  choose  to  conform  so  far  to  Hanafi  feelings  as  to  make 
their  presence  tolerable.  If  a  minority  has  rights,  so  has  a  majority,  and 
the  Hanafis'  ideas  of  religious  liberty  may  well  ba  hurt  if  they  cannot  say 
their  prayers  in  their  mosque  as  they  have  been  accustomed  and  desire  to 
siy  them,  without  the  risk  of  annoyance  or  disturbance." 

The  Judge  proceeded  to  discuss  the  following  questions  as  "  the  main 
issues  to  be  considered  ": — 

1.     Do  the  Mubammadis  or  Wahabis  belong  to  any  of  the  four 
principal  divisions  of  Sunnis  ?     Are  they  Suncis  at  all  ? 

"2.  Do  they  so  far  differ  from  the  Hanfis  in  religious  opinions  and 
observances  that  the  Court  should  hold  them  nob  entitled  to  what  they 
claim  in  connection  with  the  mosque  concerned  ? 

Upon  the  first  of  these  issues,  the  Judge  held  that  the  plaintiffs  did 
not  follow  any  of  the  four  Imams,  but  that  there  were  apparently"  classes 
of  Sunnis  outside,  the  followers  of  the  four  Imams,"  and  that  the  plaintiffs 
were  Sunnis  of  this  kind.  Upon  the  second  issue,  the  Judge  referred  to 
the  differences  of  opinion  already  mentioned,  and  drew  from  them  the 
inference  that  "  the  Muhammadis  regard  as  of  no  intrinsic  value  what  the 
Hanafis  regard  as  of  supreme  authority  ;"  and  be  decided  this  issue  in  the- 
affirmative.  He  described  the  Muhammadi  or  Wahabi  sect  as  seceders 
from  the  orthodox  body  of  Sunnis,  and  concluded  that  the  plaintiffs 
"  should  not  be  regarded  as  competent  to  use  the  mosque  as  of  right 
against  the  wishes  of  the  defendants  and  the  Hanafi  party  they  represent." 

He  accordingly  decreed  the  appeal  and  dismissed  the  suit. 

The  plaintiffs  appealed  to  the  High  Court,  the  principal  grounds  of 
appeal  being  as  follows: — 
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"  1.     The    theory    that    the   "  mosque  was  constructed   for   public       1889 
worship  according  to  the  Hanafi  ritual"  is   opposed   to  the  Ecclesiastical      Nov  5. 
law  of  the  Muhammadan  community. 

[500]  "  2.  The  plaintiffs-appellants  have  the  right  to  use  the  mosque        FULL 
as  a  place   for  worship,   whether  or  not  they    acknowledge   the  spiritual     BENCH, 
authority  of  the  four  principal  disciples  of  their  prophet. 

"  3.  A  man  does  not  cease  to  be   a   Muhammadan    by  reason   of  his     12  *•  *9* 
refusal  to  recognize  the  spiritual  authority  of  the  four  Imams. 

"4.  The  lower  appellate  Court  records  a  distinct  finding  that   the    10  A.W.M 
plaintiffs-appellants  are  Sunnis,   and  yet    the    Court  refuses  to  recognize    (189^  179> 
their  right  to  go  to  the  mosque  for  the  purpose  of    performing    worship  in 
the  form  binding  upon  the  conscience  of  the  Sunnis. 

''  5.  The  observances  of  saying  the  word  Amin  aloud  and  raising  the 
hands  in  prayer  are  not  ceremonies  exclusively  in  fashion  among  the 
Muhammadans  of  the  class  to  which  the  plaintiffs-appellants  belong,  and 
they  cannot,  therefore,  be  regarded  as  out  of  place  and  improper  in  any 
place  of  Muhammadan  worship. 

"  6.  The  Muhammadan  Ecclesiastical  law  recognises  no  such  division 
of  the  Muhammadan  Church  as  is  referred  to  by  the  lower  appellate 
Court,  and  the  defendants-respondents  themselves  repudiate  the  idea  of 
such  a  division. 

"  7.  The  defendants  respjndents  admit  that  the  mosque  in  question 
was  never  designed  to  be  exclusively  used  for  the  worship  of  the 
Hanafis." 

Tue  appeal  was  referred  to  the  Full  Bench  for  disposal. 

Mr.  Amiruddin,  for  the  appellants. 

The  Hon.  Pandit  Ajudhia  Nat.h,  Pandit  Sundar  Lai  and  Munshi  Ram 
Prasad,  for  the  respondents. 

JUDGMENTS. 

EDGIS,  C.  J. — Tnis  suit  was  instituted  in  order  to  determine  whether 
the  plaintiffs  were  or  were  not  entitled  to  perform  their  devotions  in  the 
mosque  at  Jalalipura  in  Benares  according  to  their  view  of  the  ritual. 
Their  case  was  that,  when  the  first  chapter  of  the  Kuran  was  repeated, 
they  were  entitled  at  the  conclusion  of  the  chapter  to  say  the  word 
'Amin'  aloud  and  that  they  were  also  entitled  to  raise  up  their  hands 
at  certain  periods  of  the  service.  The  defend- [501]  ants  contended 
that  the  plaintiffs  were  not  Mubammadans,  strictly  speaking,  and  that 
they  so  essentially  differed  from  the  followers  of  the  School  of  Imam  Abu 
Hanafi  that  they,  the  defendants,  were  entitled  to  exclude  the  plaintiffs 
from  the  mosque  in  question.  The  learned  Subordinate  Judge  of  Benares 
tried. the  suit.  He  came  to  the  conclusion  that  the  plaintiffs  were 
Muhammadans,  and  as  Muhammadana  they  were  entitled  to  use  the 
mosque  in  question  for  devotional  purposes.  On  appeal  the  learned  District 
Judge  of  Benares,  although  finding  that  the  plaintiffs  were  Sunni  Mubam- 
madans, dismissed  their  suit  mainly  upon  two  grounds,  one  being  that  the 
mosque  in  question  bad  been,  as  found  by  him,  used  exclusively  by  the 
school  of  Muhammadans  who  followed  Imam  Hanafi.  The  other  ground 
being  that  the  plaintiffs,  although  Sunnis,  were,  by  reason  of  some 
peculiarity  in  their  tenets,  not  strictly  in  his  opinion  the  followers  of  any 
one  of  the  four  Imams.  It  appears  to  me  that  the  case  raises  two  ques- 
tions, the  first  being  whether  a  mosque  which  is  dedicated  to  God  can  be 
limited  in  its  dedication  to  any  particular  school  or  sect  of  the  Sunni  per- 
suasion of  the  Muhammadans,  The  second  question  being  whether  it  is 
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1889        shown  here  that  the  plaintiffs  are  not  in  fact  Muhammadang  of  the  Sunni 
Nov.  5.      persuasion,  although  they  may  have  some  peculiar  views  as  to  the  ritual. 

That  they   are  belivers  in  one  God   and  believe  that  Muhammad  is  his 

FULL       prophet,  there  is  no  question. 

BENCH.  Now  as  to  the  first  question,  no  authority  has  been    brought  to  our 

notice  to  show  that  a  mosque  which  has  been  dedicated  to  God  can  be 

12  A.  491     appropriated  exclusively  to  or  by  any  particular  sect  or  denomination  of 

(F.B.)=      tne  Sunni  Muhammadans,  and  without  very  strong  authority  for  such  a 

10  A.W.N.    proposition,  I  for  one  could  not  find  as  a  matter  of  law  that  there  could  be 

(1890)  179.    any  such  exclusive  appropriation.     As  I  understand,  a  mosque  to  be  a 

mosque  at  all  must  be  a  building  dedicated   to'God   and   cot   a  building 

dedicated    to    God    with  a  reservation  that  it  should  ba  used    only  by 

particular  persons  holding  particular  views  of  the  ritual.     As  I  understand 

it,  a  mosque  is  a  place  where  all  Muhammadans  are  entitled  to  go  and 

perform  their  devotions  as  of  right,  according  to  their  conscience. 

[502]  Now  on  the  second  point  I  hava  said  that  it  has  been  found 
as  a  fact  that  the  plaintiffs  are  Sunni  Muhammadang,  and  in  fact  in  some 
interlocutory  proceedings  before  the  case  was  heard,  the  point  was  not 
seriously  contested.  There  is,  as  far  as  I  can  ascertain,  no  evidence  that 
these  persons  are  not  strictly  Muhammadang,  although  they  may  differ 
from  the  majority  of  the  Sunni  Muhammadans  on  particular  points.  No 
authority  has  been  brought  before  us  to  show  that  these  persona  by  reason 
of  any  views  which  they  may  entertain  as  to  ritual,  could  be  treated  by 
any  orthodox  Muhammadang  as  persons  other  than  followers  of  the 
prophet.  For  these  reasons  I  think  the  appeal  must  succeed  and  the 
judgment  and  decree  of  the  first  Court  must  be  restored. 

I  have  only  further  to  say  that,  although  I  have  expressed  my  view 
of  the  law,  I  think  it  better  that  persons  who  differ  in  matters  of  ritual 
should  have  separate  mosques,  but  this  is  not  the  question  we  have  got  to 
decide.  It  must  be  distinctly  understood  that  I  entertain  no  doubt  that 
a  Muhammadan  would  bring  himself  within  the  grasp  of  the  criminal 
law  who,  not  in  the  bona  fide  performance  of  his  devotions,  but  mala  fide 
for  purposes  of  disturbing  others  engaged  in  their  devotions,  makes  any 
demonstration,  oral  or  otherwise,  in  a  mosque,  and  disturbance  is  the 
result.  I  am  of  opinion  that  the  appeal  must  be  allowed  with  costs  and 
the  decree  of  the  first  Court  restored. 

STRAIGHT,  J. — I  am  of  the  same  opinion  as  the  learned  Chief 
Justice  with  regard  to  the  particular  case  that  is  now  before  us.  I  think 
it  is  unfortunate  that  the  learned  Judge  of  Benares  disturbed  the  extreme- 
ly sensible  judgment  which  had  been  passed  by  the  Subordinate 
Judge,  Mr.  Kashi  Nath  Biswas,  and  with  which  I  entirely  concur.  It 
represents  exactly  the  view  that  I  take  of  the  litigation.  But  I  think  it 
my  duty,  having  been  one  of  the  Judges  who  took  part  in  the  Full  Bench 
case  of  Queen-Empress  v.  Ramzan  (1),  to  which  my  brother  Mahmood 
has  referred,  to  make  one  or  two  observations  in  reference  to  that 
ruling  in  order  that  there  may  be  no  misunderstanding,  so  far  as  I  am 
concerned,  as  to  what  my  view  [503]  in  that  case  was  and  what 
I  held  to  be  the  law  in  such  matters.  The  learned  Ohief  Justice  has 
expressed  with  no  uncertain  sound  whafc  his  view  is  upon  the  ques- 
tion, and  the  view  that  he  has  enunciated  is  precisely  the  view 
that  the  Full  Banch  took  in  that  case.  In  Queen- Empress  v.  Ramzan  (1), 
the  matter  came  before  this  Court  as  a  case  of  criminal  revision, 

(1)  7  A,  451, 
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and  it  was  our  duty,  unless  there  were    no    facts  found  to  justify  the       1889 
conclusions,  to  accept  the  findings  of  fact  recorded  by  the  lower  Court.     NOV.  5. 
Whether  the  view  that  I  took  with   regard  to  those  findings    was  right 
or  wrong,  I  need  not  discuss,   but  I  held  then,   and  I  hold  now,   that,  if  a       FULL 
Muhammadan  goes  to  a  mosque,  not  with  the  object  of  honestly  performing     BENCH, 
his  own  religious  duties,  but  with  the  deliberate  purpose  and  intention  of 
disturbing  the  quiet  devotions  of  others  who  are  engaged  in  prayers  in  that 
mosque,  and  he  acts  in  such  a  way  that  the  necessary  consequence  is  that     '*"•**  *  = 
the  congregation  is  disturbed,  he  has  brought  himself  within  the  meaning    3  '  A.W.M. 
of  s.  296  of  the  Indian  Penal  Code.     As  I  have  said,  whether  I  was  right   (1890)  179. 
or  wrong  in  the  view  I   took  of  the  findings   in  the   Queen-Empress  v. 
Ramzan  (1),  I  am  not'going  to  enquire.     But  I  may  say  this  much,  that 
what  I  understood  was  found  in  that  case  was  that  Ramzan  having  gone 
into  the  mosque  with  the  deliberate  purpose  and  intention,  not  of  perform- 
ing his  devotions  as  a  Muhammadan,  but  for   the   purpose  of  creating 
disturbance  and  preventing   other  people  from  performing    their   prayers, 
bawled  out  the  word  "Amin"  in  a  noisy  and  disorderly  fashion,  and  a  dis- 
turbance was  the  result  of  his  conduct.    I  believe  that  subsequently  when 
the  case  came  back  from  the  Magistrate,  this  was  the  conclusion  at  which 
the  majoritv  arrived.     I  agree  that  this  appeal    should  be  allowed    with 
costs,    and    that,    the   learned    Judge's  decree  being  reversed,  that  of  the 
Subordinate  Judge  should  be  restored. 

BRODHURST,  J, — I  concur  with  the  learned  Chief  Justice  and  my 
brother  Straight. 

TYRRELL,  J. — I  also  concur. 

MAHMOOD,  J. — I  should  myself  have  been  perfectly  willing  to  say 
not  more  than  two  words  in  delivering  my  judgment  in  the  case,  [504] 
namely,  that  I  also  concur  in  the  judgment  of  the  learned  Chief  Justice 
and  the  order  which  is  to  be  made  in  the  case.  But,  as  my  brother  Straight 
has  said  that  some  of  the  questions  which  we  have  been  called  upon  to 
consider  yesterday  and  to-day  are  questions  that  do  not  require  adjudica- 
tion by  a  tribunal  of  law,  I  think  it  is  necessary  for  me  to  state  my  reasons 
why  the  order  passed  by  the  learned  Chief  Justice  and  concurred  in  by  my 
learned  brethren  is  the  only  one  which  can  be  passed  in  the  case. 

In  the  present  case  the  exact  state  of  the  pleadings  and  the  defence 
to  the  action  have  been  put  very  clearly  by  the  learned  Chief  Justice  in 
his  statement  of  the  case,  and  I  wholly  concur  with  him.  In  the  case  of 
Queen- Empress  v.  Ramzan  (1),  there  is  of  course,  as  the  report  shows, 
enough  indication  that  my  judgment  was  not  present  before  the  Court, 
and  that  these  very  points  not  only  of  the  Muhammadan  ecclesiastical 
law  but  also  t.he  points  of  the  criminal  law  were  not  before  the  Full  Bench. 
Speaking  of  the  case,  I  do  not  wish  to  refer  to  it  further  than  by  saying 
that,  even  as  a  question  of  criminal  law,  I  stated  the  view  held  by  Field,  J., 
as  to  cases  where  the  lawful  act  of  any  person  may  cause  a  breach  of 
the  peace.  "  It  amounts  to  this,  that  a  man  may  be  convicted  for  doing 
a  lawful  act  if  he  knows^that  his  doing  it  may  cause  another  to  do  an 
unlawful  act.  There  is  no  authority  for  such  a  proposition  "  (2). 

I  am  far  from  being  able  to  concede  what  Pandit  Sundar  Lai 
endeavoured  to  represent;,  that  the  present  plaintiffs  are  not  Muham- 
madans  at  all.  I  should  have  expecte  1  that,  considering  the  expression 
of  my  views  in  Queen- Empress  v.  Ramzan  (1),  and  considering  also  the 
importance  of  the  question,  the  learned  gentlemen  at  the  Bar  would 

(1)  7  A.  461.  (2)  7  A.  477. 
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1889       produce  stronger  authorities  to  shake  the  authority    of   the  dissentient 

Nov.  5.     judgment  in  that  case.     But  no  such  attempt  was  made.     For  the  purposes 

of  the  case  it  is  not   necessary   for  me  to  consider  the  exact  definition  of 

FULL       the  word  Muhammadan.     But  I  said  enough  in  Queen- Empress  v.  Ra?nzan 

BENCH.     (l)»  to   show  that   so  long  as  a  mosque,  is  a  mosque  that  so  long  as  the 
plaintiffs  are  persons  who  call    [505]    themselves   Muhammadana    and 

12  A.  494    entitled  to  worship,  there  is  absolutely  no  authority  to  say   that  any  sect 
or  any  creed  or  any  portion  of    the  community   can  restrain  others   who 

10  A.W.N.   ciajm  to  have  the  right  which,  to  use  the  language  of  Muhammadan  law, 

(1890)  179.    Q-J,J  an(j  bjg  Prophet  gave  them  from  putting  such  right  into  exercise. 

It  is  clear  then  that  Pandit  Sundar  Lai,  in  his  able  argument  and  in 
the  manner  in  which  he  has  considered  the  case,  has  frankly  given  up  the 
proposition  that  the  plaintiffs  are  not  Muhammadans,  and  that  he  no 
longer  maintains  the  argument  that  the  mosque  to  which  the  litigation 
relates  is  not  a  mosque  in  the  full  sense  of  the  Muhammadan  Ecclesias- 
tical Law,  which  law  this  Banoh  is  bound  by  the  express  terms  of  fehe 
statute  to  administer  in  such  cases.  And  if  it  is  true  that  the  plaintiffs 
are  Muhammadans,  then  there  is  no  authority  for  saying  that,  because  of 
the  circumstance  that  those  persons  happen,  to  annoy  or  disturb  the 
peace  of  mind  of  the  assembly,  they  are  not  to  be  entitled  to  worship  io 
the  mosque. 

As  to  the  question  of  pronouncing  the  word  "  Amin."  I  hold  that  the 
word  "  Amin"  must  be  said  at  the  end  of  the  prayer  ending  with  Sura-i- 
Fateha.  I  hold  also  that  it  should  be  pronounced.  I  hold  also  that  there 
is  a  difference  as  to  the  exact  note  in  which  it  should  be  pronounced,  and 
I  hold  that  there  is  no  authority  to  say  at  what  note  of  the  vocal  octave 
the  voice  should  emanate.  There  is  no  authority  to  say  that  the  word 
"  Amin"  should  be  pronounced  in  one  note  or  in  another.  Pandit  Sundar 
Lai  did  not  undertake  to  show  that  it  was  so.  I  can  imagine  the  case  of  a 
man  going  to  a  mosque  for  the  purpose  of  worshipping  God,  and  in  the 
honest  exercise  of  his  conscience  pronouncing  the  word  "  Amin"  in  a 
voice  which  appears  to  one  ear  as  loud  and  to  another  ear  as  low.  There 
are  some  who  think  that  the  speaking  of  the  word  "  Amin"  aloud  is  requir- 
ed by  devotional  feeling  and  is  necessary  for  their  prayers.  I  hold  therefore 
that  there  is  no  authority  in  the  Muhammadan  Ecclesiastical  Law  to  limit 
the  tone  of  voice  in  which  the  word  "  Amin"  is  to  be  pronounced  ;  that  so 
long  as  the  plaintiff  appellants  are  Muhammadans,  as  we  have  found  they 
are,  so  long  [506]  they  are  entitled  to  enter  a  mosque  and  perform  the 
worship  and  say  the  word  "  Amin"  without  anything  torestrain  their  tone 
or  note  of  the  octave.  But  if  the  pronouncing  of  the  word  ".Amin"  results 
in  the  disturbance  of  peace,  that  of  course  will  have  to  be  dealt  with  under 
the  criminal  law.  But  the  matter  remains  that  where  the  word  "4 win"  is 
pronounced  aloud  in  the  honest  exercise  of  conscience  that  it  should  be 
ao  pronounced,  there  can  be  neither  any  offence  under  the  criminal  law 
nor  any  wrong  in  the  civil  law. 

Appeal  allowed. 


(1)  7  A.  461. 
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APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Tyrrell. 


1889 

DEC.  18, 

APPEL- 
LATE 
HIKMAT  ALI  (Defendant)  v.  WALI-UN-NISSA  AND  OTHERS  (Plaintiffs).*     CIVIL. 

[18fch  December,  1889.]  2A~~806  = 

Partition,   suit  for— Claim  for  fanition  cf  share  Its*  than  Rs.  1,000  in  family  property    4n  *  w  N 
exceeding   Rs.    1,000— Act  VI  cf  187 1    (Bivgal  Civil  Cowls  Act),   s.    V.O-"Subject       "*      '    ' 
matter   in   difputt"— Jurisdiction   cf  Munsif — Decree   for  partition  of  defendants' 
sharts  inter  se 

In  a  suit  instituted  in  the  Court  of  a  Munsif  by  a  member  a  Muharrinadan 
family  to  have  her  share  of  the  family  property  partitioned,  the  value  of  the  plain 
tiff's  share  was  found  to  be  less  than  Rs  1,000  and  the  value  of  the  whole  family 
property  exceeded  Rg.  1,000.  The  lower  appellate  Court  decreed  partition  not 
only  of  the  plaintiff's  share,  but  also  of  the  shares  of  the  defendants  inter  fc, 
though  such  partition  was  not  asked  for. 

Held  that  the  subject-matter  in  dispute  in  the  suit,  within  the  meaning  of 
s.  20  of  the  Bengal  Civil  Courts  Act  (VI  of  1871)  was  the  share  which  the  plaintiff 
asked  to  have  partitioned  ;  that  it  was  immaterial  that  that  share  was  at  the  date 
of  the  suit  a  portion  of  family  property  which  exceeded  Rs.  1,000  in  value  ;  and 
that  the  Munsif  therefore  had  jurisdiction  to  hear  the  suit.  Vydinotha  v.  Sub- 
ram anya  (1),  Kirty  Churn  Mitter  v.  Aunath  Nath  Deb  (2),  Shaikh  Khoor shed 
Bossein  v.  Nubbee  Fatima  (3),  and  Ram  Chandra  Narayan  v.  Narayan  Mahdeav 
(4)  distinguished. 

Held  also  that  the  lower  appellate  Court  had  no  jurisdiction  to  partition  as 
amongst  the  defendants  the  residue  of  the  property  left  after  the  partitioning  cf! 
of  the  plaintiS's  share, 

[Appl.,  22  B.  315  ;  R.,  15  C.P.L.R.  81  ;4L.B.R.  279  ;D.,  23  B.R.   (1905)  =  13  P.L.R. 
(1905).] 

[507]  THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of 
the  Court. 

Pandit  Sundar  Lai,  for  tbe  appellant. 

Mr.  Abdul  Majid,  the  HOD.  Pandit  Ajudhia  Nath,  Mr.  J.  Simeon, 
Babu  Gobind  Prasad  and  Maulvi  Ghulam  Mujtaba,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J.  and  TYRRELL,  J. — The  plaintiff,  who  is  member  of  a 
Muhammadan  family,  brought  her  suit  to  have  her  'share  of  the  family 
property  partitioned.  The  suit  was  brought  in  the  Munsif's  Court.  The 
value  of  tbe  whole  family  property  exceeded  Rs.  1,000.  The  value  of  her 
shara  as  ascertained  by  the  Court  below  was  less  than  Rs.  1000.  The 
case  went  on  appeal  to  the  Subordinate  Judge,  who  decreed  partition  not 
only  of  the  plaintiff's  share  but  of  the  shares  of  the  defendants  'inter  se. 
One  of  the  defendants  has  brought  this  appeal  from  that  decree.  We  are 
informed  that  all  tbe  defendants  in  the  suit  are  not  parties  to  this  appeal; 
consequently,  the  decree  which  we  shall  pass  will  not  affect  the  rights  of 
any  defendant  who  is  not  a  party  to  this  appeal.  We  can  only  deal  with 
the  rights  of  those  who  are  parties  to  this  appeal.  The  first  objection 
taken  by  tbe  appellant  was  that  this  suit  could  not  be  maintained  in  the 
Munsif'g  Court.  At  the  time  when  the  suib  was  filed,  Act  VI  of  1871 


'  Second  Appeal  No.  1120  of  1887,  from  a  decree  of  Babu  Kashi  Nath  Biswas, 
Subordinate  Judge  of  Agra,  dated  the  2nd  May  1887,  modifying  a  decree  ofBabuBaij 
Nath  Muneif  of  Agra,  dated  the  8th  August  18S5. 

0)  8  M,  235.  (2)  8  C.  757.  (3)  3  C.  551.  (4)  11  B.  216. 
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1889       was  in  force.     By  s.  20  of  that  Act  ib  was  enacted  that — "' The  jurisdic- 

DEC.  18-     tion  of  a  Munaif  extends  bo  ail  like  suiba  in  which  the  amount  or  value  of 
the  subject-matter  in  dispute  does  not  exceed  one  thousand  rupees."  Pandit 

APPEL-     Sundar  Lai  for  the  appellant  contenda  that  the  subject-matter  in  disoute 
LATE       within  the  meaning  of  that  section  was  the  whole  family  property  and  not 

CIVIL       merely  the    share  which  the   plaintiffs  claimed  to  have  partitioned  off. 
Acl  VI  of  1871  repeated  and  took  the  place  of  Act  XVI  of  1868.     The 
12  A.  S06=a    thirteenth  section  of  the  earlier  Act;  was  as  follows : — 

10  A.W  N.  "  Munsifs  are  empowered  to  try  all  original  suits  cognizible  by  the 

{1890;  128.    Civil  Courts  of  which  the  subjects-matter  does  not  exceed    in    amount   or 
value  rupees  one  thousand." 

[508]  Pandit  Sundar  Lai  relied  on  four  authorities.  The  first  of 
those  is  the  case  of  Vydinatha  v.  Subramanya  (1).  The  question  there 
turned  on  the  construction  of  s.  12  of  Act  III  of  1873.  The  material 
words  of  that  section  were : — 

"  The  jurisdiction  of  a  District  Munsif  extends  to  all  like  suits  and 
proceedings  not  otherwise  exempted  from  his  cognizance,  of  which  the 
amount  or  value  of  the  subject-matter  does  nob  exceed  two  thousand  five 
hundred  rupeea. 

That  section  does  not  limit  the  subject-matte*  to  the  subject-matter 
in  dispute  as  was  done  by  s.  20  of  Act  VI  of  1871.  The  Madras  Act  in 
this  respect,  although  subsequent  to  Act  VI  of  1871,  was,  for  some 
reasons  into  which  we  need  not  enquire,  worded  differently  from  Act  VI 
of  1871,  and  followed  the  wording  of  Act  XVI  of  1868  ;  consequently  we 
cannot  regard  the  Madras  case  as  an  authority  on'the  construction  of  Act 
VI  of  1871.  The  next  case  to  which  we  were  referred  was  that  of 
Kirty  Ghurn  Hitter  v.  Aunath  Nath  Deb  (2).  The  attention  of  Sir 
Kichard  Garth,  Chief  Justice,  in  that  case  apparently  was  more  directed 
to  the  question  as  to  what  was  the  fee  to  be  paid  under  the  Court 
Fees  Act.  He  does  not  apparently  seem  to  have  considered  the  construc- 
tion of  s.  20  of  Act  VI  of  1871.  If  the  latter  portion  of  his  judgment 
bears  the  construction  put  on  ib,  it  appears  to  us  to  have  been  obiter. 

The  third  case  is  that  of  Shaikh  Khoorshed  Hossein  v.  Nubbse  Fatima 
(3).  We  may  say  with  regard  to  tbab  case  that,  should  the  question  in 
that  case  arise,  we  would  not  be  prepared  to  follow  that  decision.  Bub 
the  question  here  before  us  did  not  arise  in  that  case.  There  is  another 
case  to  which  Pandit* Sundar  Lai  referred  in  support  of  his  argument  that 
the  whole  property  of  the  Muhammadan  family  must  have  been  deemed 
to  have  been  the  subject-matter  in  dispute  under  the  plaintiff's  claim. 
That  is  the  case  of  Ramchandra  Narayan  v.  Narayan  Mahadev  (4).  It  ia 
not  necessary  for  us  to  consider  whether,  in  a  suit  for  partition  framed 
differently  to  that  before  us,  a  decree  could  be  passed  partitioning  the 
[509]  shares  of  the  defendants  inter  se  which  might  operate  as  resjudicata 
in  a  subsequent  suit.  In  this  suit  as  we  understand  it,  no  partition 
amongst  the  defendants  inter  se  was  prayed  for.  In  our  opinion  there  is 
clearly  a  distinction  between  the  subject-matter  of  the  suit  and  the 
subject-matter  in  dispute.  Such  a  distinction  is  to  ba  seen  in  s  596  of 
the  Code  of  Civil  Procedure.  We  are  quite  satisfied  that  the  subjecb- 
matter  in  dispute  in  this  suit  was  the  share  which  the  plaintiff  ksked  to 
have  partitioned,  and  that  share,  as  we  have  said,  did  not  exceed  in  value 
Rs.  1,000  In  our  opinion  it  makes  no  matter  that  the  share  in  question 
was  at  the  date  of  the  suit  a  portion  of  a  family  property,  which  family 


(1)  8  M.  235. 


(2)  8  0.  757. 


(3)  3  C.  551. 


11  B.  216. 
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property  exceeded  Ks.  1,000  in  value.     We  are  consequently  of  opinion       1889 
that  the  Munsif  had  jurisdiction  to  hear  this  suit.     The  next  objection     DEC.  16. 
taken  to  the  decree  was  that  in  the  suit  the  Subordinate  Judge  had  decreed 
specification  and  partition  of  the  defendants'  shares,  which  was  not  asked     APPEL- 
for  iu  the  suit.     The  parties  did  not  consent-to  any  such  partition  being       LATE 
made.     We  know  of  no  authority  which  in  such  a  case  would  give  a  Judge       ClVlL 

jurisdiction  to  partition,  as  amongst  the  defendants,  the  residue  of  the        

property  left  after  the  partitioning  off  of  the  plaintiff's  share.     We  must   12  A  506  = 

vary  the  decree  below  so   far  as  it  affects  the  parties  to  this  appeal,  by    10  A.W  N, 

setting  aside  that  portion  of  the  decree  which  decreed  specification  and    (1890)  128. 

partition  cf  the  shares  amongst  the  defendants.     Tho  plaintiff  has  filed 

an  objection  as   to  the  disallowing  of  her  costs  by   the  lower  appellate 

Court.    We  see  no  reason  to  interfere  with  the  discretion  that  was  exercised 

in  the  lower  appellate  Court  in  that  respect.     As  to  the  respondent  Jaffar 

Husain ,  he  was  needlessly  made  a  respondent  to  the  appeal.     The  appellant 

must  pay  his  costs  of  the  appeal.  As  to  costs  as  between  the  other  parties, 

the  parties  respectively  will  bear  their  own  costs.     The  decree  is  modified 

to  the  extent  mentioned  above.  Appeal  allowed  in  part. 


12  A  510  (F.B.)  =  10  A.W.N.  (1890)  188. 
[510]  FULL  BENCH. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  Mr.  Justice  Straight, 
Mr.  Justice  Brodhurst,  Mr.  Justice  Tyrrell  and  Mr.  Justice  Mahmood. 


EAMESHUR  SINGH  AND  ANOTHER  (Plaintiffs)  v.  SHEODIN  SINGH  AND 
ANOTHER  (Defendants).     [19th  December,  1889.] 

Civil  Procedure  Code,  ss.  562,  564,  588,  (28)  591— Remand  in  contravention  of  s.  564 — 
Bemand  and  all  subsequent  proceedings  illegal— Omission  to  appeal  from  remand 
ordtr—  Objection  to  order  allciced  on  appeal  from  final  decree  —Construction  of  statu- 
tes— Distinction  between  affirmative  commands  and  negative  prohibitions — Irregulari- 
ties and  illegalities. 

Where  a  Court  of  first  instance  decided  a  suit,  not  upon  a  preliminary  point  so 
as  to  exclude  any  evidence  of  facts,  but  upon  the  merits,  and  upon  all  thn  evi- 
dence tendered  and  issues  framed, — held  by  the  Pull  Bench  that,  with  reference 
to  SB.  562.  564  of  the  Civil  Procedure  Code,  the  lower  appellate  Court  had  no 
jurisdiction  to  remand  the  case  under  the  former  section,  and  that  both  the 
remand  order  and  all  proceedings  subsequent  thereto  were  ultra  vires  and  illegal. 

Held  further  that  the  legality  of  the  remand  order  and  the  subsequent  pro- 
ceedings could,  under  F.  591  of  the  Code,  be  questioned  in  second  appeal  from  the 
decree  in  the  suit,  though  no  appeal  bad  been  preferred  against  the  order  itself 
under  s.  588  (28). 

As  a  principle  of  the  interpretation  of  statutes,  a  distinction  must  be  drawn 
between  cases  in  which  a  Court  or  an  official  omits  to  do  something  which  a 
statute  enacts  shall  be  done,  and  cases  in  which  a  Court  or  an  official  does 
something  which  a  statute  enacts  shall  not  be  done.  In  the  former  case,  the 
omitsion  may  not  amount  to  more  than  an  irregularity  in  procedure.  Iu  the 
latter,  the  doing  of  the  prohibited  thing  is  ultra  vires  and  illegal,  and  therefore 
without  jurisdiction. 

[Digs.,  28'C.  324  =  5  C.W.N.  509;  F.,  18  A£=' 19  =  15  A.W.N.  134;  230.335;  28  C. 
324  =  5  C.W.N.  509;  A.W.N.  (1906),  28  =  3  A.L.J.  40;  Rel.  on,  15  Ind.  Gas. 
181  (182)  =  15  0.  C.  33;  Appl.,  18  C.  496;  R.,  14  A.  348;  30  A.  479  =  5 
A.L.J.  447  =  A.W.N.  (1808),  195  =  4  M.L.T.  .162  ;  18  M.  421  ;  11  A.W.N.  105  ;  5 
C.P.L.R.  116  ;  12  C.P.L.R.  119  ;  9  O.  C.  80  ;  14  Ind.  Gas.  673  =  8  N.L.R.  42  ; 
D.,  23  A.  167  =  21  A.W.N.  39;  29  A.  659  =  A-W.N.  (1907),  234  =  4  A.L.J.  569  ; 
30  M.  54  =  16  M.L.J.  479=  1  M.L.T.  268  :  6  C.L.J.  547  =  12  C.W.N.  590.] 
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DEC,  19. 

FULL 
BENCH. 

12  A.  310 

(F.B.)- 
10  A.W.N. 
(1890)  188. 


THIS  appeal  originally  came  before  Mahmood,  J.,  who  ordered  ib  to  be 
laid  before  the  Chief  Justice  with  a  view  to  the  selection  of  a  Bench  for 
its  disposal.  A  Bench  consisting  of  Edge,  O.J.,  Straight  and  Mahmood, 
JJ.,  was  constituted  accordingly,  and  they  in  turn  ordered  that  the  case 
should  come  before  ii  Full  Bench  of  five  Judges. 

The  facts  of  the  case  are  sufficiently  stated  in  the  judgment  of 
Edge,  C.J. 

Munshi  Juala  Prasadt  for  the  appellants. 

Munshi  Madho  Prasad,  for  the  respondents. 

JUDGMENTS. 

EDGE,  C.  J. — The  plaintiffs-appellants  here  brought  the  suit  out  of 
which  this  second  appeal  has  arisen,  to  have  their  right  to  [511]  remain 
in  possession  of  certain  bighas  of  land  declared,  and  alleged  that  their 
title  had  been  obtained  by  a  sulehnama.  The  defendants  pleaded  denying 
the  right  of  the  plaintiffs,  and  alleging  that  the  sulehnama  never  took 
effect  as  against  them  and  was  not  admissible  in  evidence,  and  that 
the  plaintiffs  had  never  been  in  possession  of  the  land  in  dispute,  and  that 
their  claim  was  barred  by  limitation.  The  Munsiif  framed  the  following 
issues: — 

"  (1)  Are  plaintiffs  in  possession  of  the  land  in  dispute?  Can  they 
sue  to  be  maintained  in  possession  of  "the  land  in  suit?  (2)  Can  the 
sulehnama  take  effect  as  against  the  defendants  ?  (3)  Oan  the  sulehnama 
be  admitted  in  evidence  ?  (4)  Is  the  claim  barred  by  limitation  ?  " 

Babu  Nilmadhub,  the  then  Munsif  of  Ghazipur,  took  all  the  evidence 
which  was  tendered  before  him,  and,  on  the  evidence,  found  in  favour  of 
the  plaintiffs  on  all  the  four  issues,  and  gave  them  a  decree. 

On  appeal,  the  then  Subordinate  Judge  of  Ghazipur,  on  the  30th 
July  1884,  being  of  opinion  that  the  evidence  was  defective,  and  not 
agreeing  with  the  Munsif  in  his  conclusions  as  to  some  of  the  evidence 
which  had  been  taken,  set  aside  the  decree  of  the  Munsif  and  remanded 
the  case  under  s.  562  of  the  Code  of  Civil  Procedure,  and  directed  that 
the  following  issues  should  be  tried,  namely,  "(1)  Were  the  appellants 
majors  or  minors  at  the  time  of  the  execution  of  the  deed  of  compromise, 
in  other  words,  how  old  were  they  actually  at  the  time  of  the  execution 
of  the  deed  of  compromise,  and  when  the  petition  of  plaint  in  the  suit  in 
which  the  compromise  was  effected  was  filed  ?" 

"  (2)  Was  that  decree  executed  after  the  deed  of  compromise,  and 
was  possession  taken  of  the  numbers  in  suit  in  this  case  under  the  deed 
of  compromise  or  not  ?" 

Under  that  order  of  remand  Babu  Bipin  Bihari  Mukerji,  who  was 
then  the  Munsif  of  Ghazipur,  took  further  evidence  and  found  as  a 
fact  that  the  defendants  were  minors  at  the  date  of  the  compromise, 
but  notwithstanding  that  finding,  he,  taking  much  the  same  view 
[512]of  the  other  facts  as  had  been  taken  by  his  predecessor,  decreed 
the  claim  of  the  plaintiffs. 

I  may  mention  that  his  predecessor,  Munsif  Babu  Nilmadhub,  had 
not  overlooked  the  question  raised  as  to  the  minority  of  the  defendants, 
but,  having  regard  to  the  other  facts  found  by  him,  had  considered  that 
the  minority  of  the  defendants  at  the  time  of  the  compromise  did  not 
afford  a  defence  to  the  suit.  The  defendants  again  appealed,  and  the 
appeal  came  to  be  heard  before  the  same  Subordinate  Judge  who  bad  made 
the  order  of  remand.  He,  on  the  15th  July  1886,  having  considered  the 
fresh  evidence  which  was  taken  on  the  remand,  allowed  the  appeal  and 


1070 


YIj  RAMESHUR  SINGH  V.   SHEODIN    SINGH  12  All.  513 

passed  a  decree  dismissing  the  plaintiffs'    suit  with  costs.     From  that       1889 
decree  of  the  15th  July  1886,  the  plaintiffs  have  brought  this  appeal.  DEC,  19. 

Mr.  Juala  Prasad  for  the  appellants  has  contended  that  the  Munsif 
Babu  Nilmadhub  had  disposed  of  the  suit  upon  the  evidence  which  the       FOLD 
parties   had  tendered   before  him,  and  had  not  "disposed  of  the  suit  upon     BENCH, 
a  preliminary  point  so  as  to  exclude  any   evidence  of  fact ;"  that  under 
suob  circumstances  the  order  of  remand  was,  by  reason  of  8.  564  cf  the     12  A  s 
Code  of  Civil  Procedure,  ultra  vires  and  illegal  ;  that  the  proceedings  taken     (F-B-)  = 
under  that  order  cf  remand  must  be   treated  as  null  and  void  ;  that  the    10  *•»•«. 
further  evidence  taken  on  the  remand  should  not  have  been  considered  by   (189°) 
the  Subordinate  Judge  ;  and  that  these  points  were  under  s.  591  cf  the  Code 
of  Civil  Procedure  open  to  the  appellants  in  this  appeal.     He  relied  upon 
Chheda  Lai  v.  Badullah  (1),  Ear  Prasad  v.  Jafar  Ali  (2),  Dhan  Singh  v. 
Basant  Singh  (3),  Ear  Narain  Singh  v.   Kharag  Singh  (4),   Goodall  v. 
The  Mussoorie  Bank,  Limited  (5),  my  judgment  in  Ganga  Prasad  v.   Jag 
Lai  Bai   (6),   Banwari  Lai  v.  Samman  Lai  (7),  Mahesh  Chandra  Das  v. 
Madhub  Chandra  Sirdar  (8),  Jatinga  Valley  Tea  Company,  Ld.  v.   Chera 
Tea     Company,    Ld.  (9;,    Jarbhandan  Singh  v.   Nakchhed    Singh    (10), 
Eeasut  Eusain  v.  Eadjee  Abdoollah  (11). 

[513]  On  the  other  hand,  Mr.  Madho  Prasad  for  the  respondents 
contended  thats.  591  did  not  apply  ;  that  the  plaintiffs,  not  having  appeal- 
ed from  the  order  of  remand,  and  having  taken  part  in  the  proceedings 
held  under  that  order,  were  precluded  from  now  questioning  the  validity 
of  that  order  or  the  proceedings  held  thereunder;  that  the  order  of  remand 
was  properly  made  and  was  not  ultra  vires  ;  and  that,  in  any  event,  the 
case  came  within  s.  578  of  the  Code. 

Mr.  Madho  Prasad  was  unable  to  abow  that  the  Munsif,  Babu 
Nilmadhub,  had  disposed  of  the  suit  upon  any  preliminary  poinb,  much 
less  upon  a  preliminary  point  so  as  to  exclude  any  evidence  of  fact,  or 
even  that  the  Munsif  had  excluded  any  evidence,  oral  or  documentary, 
which  had  been  tendered  before  him.  Without  expressing  any  opinion  as 
to  whether  or  not  the  Munsif,  Babu  Nilmadhub,  drew  the  correct  conclu- 
sions from  the  evidence  before  him,  or  correctly  applied  the  law  to  the 
facts  which  be  found,  it  appears  to  me  that  he  did  not  omit  to  try  any 
issue,  or  to  determine  any  question,  which  was  essential  to  the  case  as 
presented  to  him. 

It  is  quite  clear  to  my  mind  that  the  Munsif,  Babu  Nilmadhub,  did 
not  dispose  of  the  case  upon  a  preliminary  point  so  as  to  exclude  any 
evidence  of  fact. 

If  any  material  evidence  was  omitted  to  be  taken,  the  omission  was 
caused,  not  by  any  act  of  the  Munsif,  but  by  the  neglect  of  the  parties  to 
tender  such  evidence  when  the  case  was  before  the  Munsif.  In-  fact  the 
Munsif  tried  and  decreed  the  suit  on  the  merits.  If  the  Subordinate  Judge 
bad  no  jurisdiction  in  this  particular  case  to  make  the  order  of  remand, 
or  to  consider  the  evidence  taken  upon  the  remand,  the  cases  of  Jarbhan-' 
dan  Singh  v.  Nakchhed  Singh  (10)  and  Chheda  Lai  v.  Badullah  (1),  are 
direct  authorities  in  this  Court  to  show  that  the  validity  of  the  order  of 
remand  can  be  questioned  in  thus  appeal,  and  that  the  proceedings  under 
such  an  order  are  null  and  void.  I  adhere  to  what  I  said  in  my  judgment  in 
Chheda  Lai  v.  Badullah  (1).  In  Goodall  v.  The  Mussoorie  Bank,  Ld.  (5), 


(1)  11  A.  35.          (2)  7  A.  345.  '(3)  8  A.  519.          (4)  9  A.  447.     (5)  10  A.  97. 

(6)  11  A.  333.         (7)  11  A.  488.          (8)  2  B.L.R.S.N.  13.  (9)  12  C.  45. 

(10)  7  A.W.N.  (1887),  224.  (11)  3  I.  A.  221. 
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1889        my    brother    Straight   and    my    brother    Brodhurst   held    that  ifc    was 
DEC.  19.     competent  [514]  to  a  party  aggrieved  by  an  order  made  in  execution   pro- 
ceedings to  object  in  an  appeal  from  a  subsequent  order  enforcing  execu- 
FULL       tion  against  him,  to  the  validity  of  the  prior  order  on  the  ground  that  the 
BFNCH      Court  had  no   jurisdiction  to   make  such   prior  order.     In  that  case  the 
prior  order  was  appealable  and  had  not  been  appealed.    At  page  105  of  the 
12  A.  510    report,  my  brother  Straight  is  reported  to  have  said  "  I  have  no  hesitation 
(F.B.)—     in  holding  that  in  an  appeal  of  the    kind   before  me,   where   the  objection 
10  A.W.N.    goes  to  the  very  root  of  the  matter  and   to  the  authority   of  the  Court  to 
(1890)  188.   make  the  order,  in  the  sense   that   it  had    no   jurisdiction    at  all,    1   am 
entitled  to  entertain  it,  and  if  it  has  force  to  give  effect  to  it." 

InHarNarain  Singh  v.  Kharag  Singh  (1),  my  brother  Brodhurst 
and  I  hold  that  an  order  adding  a  party  as  a  respondent,  which  had  not 
been  appealed  from,  could  be  objected  to  on  the  appeal  from  the  decree  of 
the  Court  which  had  made  the  order. 

Now  as  to  the  question  whether  or  not  the  order  of  remand  was  ultra 
vires. 

This  was  not  a  case  coming  within  s.  562  of  the  Code.  That  in  my 
opinion  is  beyond  question.  By  s.  564  of  the  Code  it  is  enacted  that  the 
appellate  Court  shall  not  remand  a  case  for  a  second  decision,  except  as 
provided  in  s.  562." 

S.  562  gives  the  jurisdiction  to  remand  a  case  for  a  second  decision, 
only  if  the  Court  whose  decree  is  under  appeal  disposed  of  the  suit  upon  a 
preliminary  point  and  then  only  if  the  disposal  of  the  suit  upon  the  preli- 
minary point,  excluded  evidence  of  fact  which  appears  to  the  appellate 
Court  essential  to  the  determination  of  the  rights  of  the  parties,  and  if  the 
the  decree  upon  such  preliminary  point  is  reversed  in  appeal. 

Looking  at  s.  562  by  itself,  that  is  apart  from  s.  564,  the  Subordinate 
Judge  had  no  jurisdiction  to  make  an  order  of  remand  in  this  case  under 
that  section,  as  the  suit  had  not  been  disposed  of  upon  a  preliminary  point 
so  as  to  exclude  any  evidence  of  fact  within  the  meaning  of  that  section. 
In  other  words,  on  the  case  [515]  before  him,  his  jurisdiction  to  make  an 
order  under  s.  562  did  not  arise. 

S.  564  deprived  him  of  jurisdiction  to  remand  the  case  for  a  second 
decision  under  any  section  except  s.  562,  and  indeed  there  is  'no  other 
section  in  the  Code  which  gave  him  jurisdiction  to  remand  the  case  for  a 
second  decision.  In  Banwari  Lai  v.  Samman  Lai  (2),  my  brother 
Straight  and  my  brother  Tyrrell  held,  and  I  think  rightly,  that  an  appel- 
late Court  has  no  power  to  remand  a  case  under  s.  562  of  the  Code 
unless  the  entire  suit,  and  not  merely  a  portion  of  it,  has  been  disposed 
of  by  the  Court  below  upon  a  preliminary  point.  In  the  case  of  Jatinga 
Valley  Tea  Company,  Ld.  v.  Chera  Tea  Company  Ld.t  (3),  the  Munsif, 
under  an  order  of  remand  under  s.  562  of  the  Code,  pending  an  appeal 
against  the  remand  order,  obeyed  the  order,  reheard  the  case  and  passed 
a  decree  dismissing  the  suit.  In  delivering  the  judgment  of  the  Court  in 
that  case  Field,  J.,  said  :  — 

'It  has  been  contended  before  us  that  this  appeal  ought  not  to  be 
heard.  It  is  said  that  after  the  remand  order,  the  Munsif  proceeded  to 
make  a  final  decree ;  and  the  existance  of  that  decree  is  a  bar  to  the 
hearing  of  this  appeal  against  the  order  of  remand.  We  are  unable  to 
concur  in  this  contention.  The  law,  sub-s.  28  of  s.  588  of  the  Code  of 
Civil  Procedure,  expressly  gives  an  appeal  against  an  order  under  s.  562 

(1)  9  A.  447.  (2)  11  A.  488.  (3)  12  C.  45. 
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remanding  a  case.      That  provision  is  not  in  anyway  qualified.     The       1889 

Code  does  not  say  that  there  shall  be  an  appeal  only  if   the  case  has  not  DEC.  19. 

been  finally  determined  in    the  Court  of  first  instance,  before  that  appeal 

is  preferred  or  comes  on  for  hearing.     We  cannot,  therefore,    import  into       FULL 

the  Code  a  provision  which  does  not  there  exist.     The  Munsif 's  jurisdiction  BENCH, 

to  hear  the  case  upon  remand  depended  upon  the  remand  order.     If  the 

remand  order  was  badly  made,  the  decree,   and  indeed  all  the  proceedings  12  A.  510 

taken  un3.u*  fchab  remand  order,  are  null  and  void."  (F.B.)  = 

•in  x  iff  w 
I  agree  with  every  word  in  the  passage  which  I  have  just  quoted.  *    *•    '     ' 

In  that  case  the  Calcutta   High  Court  directed  the  lower  appellate  Court   * 
to  determine  the  appeal  from  the  first  decree  of  the  Munsif  [516]  upon 
the  evidence  on  the  record  at  the   time  when  the  appeal  was  preferred. 
In  Mahesh  Chandra  Das  v.  Madhab  Chundar  Sirdar  (1),  which  was  a  case    - 
of  a  remand  under  the  corresponding  section  pf  Act  VIII  of  1859,  Phear 
and  Hobhouse,  JJ.,    in  their  judgment  after  referring  to  ss.  352  and  354 
of  that  Code,   said  : — 

"  Indeed,  there  does  not  seem  to  be  the  slightest  ground  for  suggesting 
that  the  lower  Court  omitted  to  try  any  issue,  or  to  determine  any 
question  of  fact,  which  was  essential  to  the  merits  of  the  suit.  Again, 
had  the  lower  (appellate)  Court,  for  good  reason,  thought  it  necessary  to 
have  before  it  additional  evidence,  it  might  have  taken  the  necessary  steps 
under  s.  355  of  the  Civil  Procedure  Code,  for  the  purpose  of  procuring 
that  evidence,  provided  that  it,  at  the  same  time,  recorded  its  reasons  for 
requiring  it.  This  again  did  not  occur,  and  under  no  other  circumstances 
than  those  to  which  I  have  referred,  as  we  understand  the  Civil  Procedure 
Code,  could  the  lower  appellate  Court  rightly  direct  that  the  parties  to  the 
suit  should  furnish  evidence  in  addition  to  that  which  was  already  on  the 
record.  It  seems  to  us,  therefore,  perfectly  clear  that  the  remand  order 
of  the  lower  appellate  Court  was  not  made  in  accordance  with  any  of  the 
provisions  of  the  Civil  Procedure  Code,  and  indeed  that  it  is  one  directly 
in  opposition  to  the  express  terms  of  s.  352.  It  was  therefore  illegal  and 
we  are  bound  to  direct  that  it  be  set  aside.  It  follows  that,  inasmuch  as 
the  decision  of  the  lower  appellate  Court,  which  has  come  to  us  on  special 
appeal,  was  mainly  founded  upon  the  evidence  which  was  produced  under 
the  remand  order,  the  judgment  of  the  lower  appellate  Court  is  bad  and 
must  be  reversed." 

I  my  opinion,  the  case  of  Reasut  Husain  v.  Hadjee  Abdullah  (2)  has 
no  bearing  upon  the  question  before  us.  That  case  turned  upon  the 
construction  of  the  sections  in  Act  VIII  of  1859  relating  to  review. 

The  cases  of  Har  Prasad  v.  Jafar  Ali  (3)  and  Dhan  Singh  v.  Basant 
Singh  (4)  mainly  related  to  the  construction  of  s.  622  of  the  [5*7]  Code 
of  Civil  Procedure.  In  those  casas  my  brother  Mahmood  expounded  his 
views  as  to  the  meaning  of  the  term  "jurisdiction." 

In  my  opinion,  there  is  a  difference  between  a  case  in  which  a  Court 
or  an  officer  of  a  Court  omits  to  do  something  which  by  a  statute  it  is 
enacted  shall  be  done,  and  cases  in  which  a  Court  or  an  officer  of  a  Court 
does  something  which  by  a  statute,  it  is  enacted,  shall  not  be  done.  In  the 
one  case  the  omission  to  do  an  act  which  by  the  statute  it  is  enacted 
shall  be  done,  may  not  amount  to  more  than  an  irregularity  in  procedure, 
whilst  in  the  other  case,  in  which  the  prohibition  is  enacted,  the  doing  of 
the  prohibited  thing  by  the  Court  or  the  official  is  ultra  vires  and  illegal, 

(1)2B.L.  B.  N.  8,  13.          (2)31.4.221.         (3)  7  A,  345.          (4)  8  A.  519, 
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1889       and  if  ultra  vires  or   illegal,  ib    must  follow  that  it  was  done   without 
DEC.  19.     jurisdiction. 

In   Mr.  Leake's  excellent  Digest  of  the  Law  of  Contracts,  he,    in 
FULL      discussing  fche  effect  of  statutory  prohibitions  so  far  as  contracts  are  con- 
BENCH.     cerned,  says  at  pages  723-4: — 

"The  statute  law  expresses  commands  and  prohibitions  in  written 
12  A.  510    terms,  upon  the  construction  of  which  it  is  to  be  determined  in  each  case 
(F.B.)  =     whether  a  matter  is  so  far  illegal  that  it  cannot  be  made  the  subject  of 
10  A.W.N.    an  agreemenfc.     Acts  of  Parliament  sometimes  impose  a  penalty  upon  an 
(1890)  188.   acf;  wjthout  an  express  prohibition  ;  it  is  then  held,  as  a  general  rule,  that 
the    penalty   implies   a    prohibition,    and    an   agreement    involving   such 
matter  would  be  void  for  illegality.     But  Acts  of  Parliament  sometimes 
impose  a  penalty  or  prohibition  for  a  special  or  limited  purpose  only,  as 
for  the  protection  of  the  revenue  or  other  immediate  object,  without  in- 
tending any  further  or  genera),  prohibition,  and  an  agreement  may  then 
be  held   valid,  although  a  parly  to  it  may  incur  a  penalty  or  commit  an 
offence  against  the  statute.     In   such    casea  the  question   whether  the 
agreement  be  illegal  depends  upon  the  construction  of  the  statute,  as  to 
the  restricted  or  general  operation  of  the  prohibition  ;  but  if  upon  the  true 
construction   of  the  words  of  the  statute  the   agreement  be  held  to  be 
illegal,  the  purpose  of  the  Legislature,    whether  it  be  the  protection  of  the 
revenue  or  any  other  subject,  is  immaterial.     On  the  other  hand,  a  matter 
may  be  declared  unlawful  by  statute  and  therefore  vitiate  an  agreement 
respect- [5 18]  ing  it,  although  not  attended  with  any   penalty  or  specific 
punishment. 

"  A  distinction  has  been  sometimes  attempted  between  malum  prohi- 
bitum  and  malum  in  se  in  the  effect  of  illegality  upon  an  agreament,  but 
it  is  said  that  no  such  distinction  can  be  allowed  in  a  Court  of  law  ;  the 
Court  is  bound  in  the  administration  of  the  law  to  consider  every  act  to 
be  unlawful,  which  the  iaw  has  prohibited  to  be  done." 

In  Bakhshi  Nand  Kishore  v.  Malak  Chand  (1),  Mr.  Justice  Oldfield 
and  my  brother  Mahmood  held  that  the  selling  of  inamoveable  property 
in  execution  of  a  decree  in  contravention  of  the  provisions  of  s.  290  of  the 
Code,  was  an  illegality  which  vitiated  the  sale,  and  that  was  the  view 
which  I  held  in  Ganga  Prasad  v.  Jag  LalBal  (2).  It  is  true  that  my 
brother  Brodhurst,  in  the  case  which  I  have  last  referred  to,  did  not 
attach  the  same  importance  to  the  word  of  prohibition  in  s.  290  which  I 
did,  and  treated  the  sale  as  not  prohibited,  and  therefore  illegal,  but 
merely  as  irregular. 

As  I  understand  the  judgment  of  my  brother  Mahmocd,  in  Jasoda  v. 
Mathura  Das  (3),  he  there  receded  somewhat  from  the  construction  of 
s.  290  of  the  Code  which  could  alone  have  justified  the  judgment  to  which 
he  was  a  party  in  Bakhshi  Nand  Kishore  v.  Malak  Chand  (1). 

To  refer  to  another  section,  now  rejected,  of  the  Code,  which,  in  my 
opinion,  contained  a  distinct  prohibition  namely,  s.  563,  it  could  hardly 
be  contended  that  a  Court  which  in  contravention  of  the  prohibition  in 
that  section  had  taken  evidence,  was  not  acting  ultra  vires,  or  that  evidence 
so  taken,  which  the  statute  enacted  should  not  be  taken,  could  be  treated 
by  the  Court  of  first  instance  or  by  a  Court  of  appeal  as  evidence  in  the 
suit. 

The  jurisdiction  of  the  subordinate  Courts  is  created  by  statute  and 
the  power  of  those  Courts  to  act  in  any  particular  case  or  manner  cannot 

(1)  7  A.  289.  (2)  11  A.  333,  (3)  9  A,  511. 
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exist  if  the  statute  either  does  not  confer  on  the  Court  jurisdiction  to  act  in       1889 
the  matter,  or  says  that  the  Court  shall  [819]  not  act  in  the  matter,  or  in     DEC.  19. 

the   matter  in  a  particular    manner.     I  would  not    have  gone  at  such        

length  into  the  question  before  us,  if  it  had  not  appeared  to  me  that  FULL 
sometimes  the  distinction  between  words  of  prohibition  and  words  of  BENCH. 
direction  in  statutes  is  lost  sight  of. 

On  authority  and  also  on  general  principles.  I  am  of  opinion  that  on     12  *•  91^ 
the  true  construction  of  as.  562  and  564  of  the  Code  of  Civil  Procedure,  as       (F.B.)  = 
those  sections  stood  at  the  time  when  the  order  of  remand  was  made,  the   1^  A.W.K 
Subordinate  Judge  in  making  the  order  of  remand,  assumed  a  jurisdiction   (1890)  188. 
which  he  did  not  possess,  and  acted  ultra  vires  and  illegally,  and  that  this 
appeal  should  be   allowed  and  the  order  of  remand,  all  proceedings  there- 
under, and  the  decree  of  the  Subordinate  Judge  should  be  set  aside,  and 
that  the  present  Subordinate  Judge  of  Gbazipur  be  directed  to  restore  the 
original  appeal  to  his  list  of  pending  appeals,  and    dispose  of  it  according 
to  law.     I  am  also  of  opinion  that  the  costs  here  and  hitherto  below  should 
abide  the  event. 

STRAIGHT,  J.— I  concur. 

BRODHURST,  J.  — I  concur. 

TYRRELL,  J. — I  concur. 

MAHMOOD,  J. — The  facts  of  the  case  have  already  been  stated  by  the 
learned  Chief  Justice,  as  also  the  arguments  which  have  been  addressed 
to  us  on  behalf  of  the  parties.  They  seem  to  me  to  raise  only  three 
points  for  determination. 

First :  Whether,  if  the  lower  appellate  Court's  order  of  remand 
dated  the  3(Hh  July  1884,  purporting  to  have  been  passed  under  s,  562  of 
the  Civil  Procedure  Code,  was  erroneous,  the  validity  of  such  order  can  ba 
questioned  in  this  appeal,  notwithstanding  the  circumstance  that  the 
order  might  have  been  appealed  from  under  cl.  28  of  s.  588  of  the  Code, 
but  was  not  so  appealed. 

Secondly  :  Whether  the  order  in  question  was  justified  by  s.  562  read 
with  s.  564,  of  the  Code. 

Thirdly ;  Whether  in  view  of  the  circumstance  that  the  order 
was  carried  out  by  the  first  Court,  which  took  further  evidence,  and 
[520]  passed  a  fresh  decree  on  the  30th  March  1835,  and  the  case  again 
came  up  for  adjudication  by  the  lower  appellate  Court,  which  dealt  with 
the  case  upon  the  merits  by  its  judgment  of  the  15th  July  1886,  dismiss- 
ing the  suit,  such  error  as  may  have  existed  in  the  order  of  remand  of  the 
30th  July  1884,  is  cured  by  the  provisions  of  s.  578  read  with  s.  587  of 
the  Code  of  Civil  Procedure. 

I  think  these  are  the  points  which  require  decision  by  the  Full  Bench, 
and  upon  the  first  of  them  I  entirely  agree  in  what  the  learned  Chief 
Justice  has  said  with  reference  to  the  provisions  of  s.  591  of  the  Code  and 
the  case-law  upon  the  subject,  that  there  can  be  no  doubt  that  the  validity 
-of  the  lower  appellate  Court's  remand  order  of  the  30sh  July  1884,  can  be 
called  into  question  even  at  this  stage  of  an  appeal  from  the  final  decree  of 
that  Court  dated  the  15bh  July  1886.  This  indeed  is  the  effect  not  only  . 
of  the  statute  itself,  but  of  some  anterior  decisions  of  the  Lords  of  the 
Privy  Council  on  the  subject.  I  also  agree  fully  with  the  learned  Chief 
Justice  in  holdicg,  with  reference  to  the  proceedings  of  the  parties  and  the 
circumstances  of  the  case  as  to  the  existence  and  production  of  the  evi- 
dence on  the  record  when  the  remand  order  of  the  30bh  July  1884,  was 
.made  by  the  lower  appellate  Court,  that  that  order  was  not  required  by 
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1889        s.  562  of  the  Code  of  Civil  Procedure  and  was  therefore  made  in  contra- 
DEC.  19.     vention  of  the  provisions  of  s.   564  of  the  Code,  and    this   view  answers 

the  second  question  also. 

FULL  Upon  the  third  question  I  confess  I  entertained  doubts  at  the  hearing 

BENCH,     as    to  whether  or  not  a  distinction  was  to  be  drawn    between  erroneous 

orders    of   remand  under  s.  562,  which  orders  go  to  the  very  root  of  the 

litigation,    and  erroneous    orders   which    only    involve    practically    the 

(F.B.j=     remand  being  made  under  s.  562  instead  of  s.  566  ending  in  the  reception 

to  A.W.N.   Qf  further  evidence  which  might  either  under  remand  made  under  s.  566 

M>   be  received  by  the  first  Court  or  by  the  appellate  Court  under  s.  568.     The 

doubt  was  superinduced  by    the    circumstance  that  in  some  cases    this 

Court  has  declined   to  try  an  appeal   from  a  remand    order   made   under 

s.  562  and  appealed   from  under  cl.  28  of  s.  588  of  the   Code,  upon  the 

ground   that  the  [521]  remand  order  appealed  from  had  in  the  meantime 

already  been  carried  into  effect  and  its  validity  might  be  questioned  in  the 

second  appeal  from  the  final  decree  of  the  lower  appellate  Court. 

I  think  I  must  say,  after  what  the  learned  Chief  Justice  has  said  in 
his  judgment  in  this  case,  that  such  a  practice  was  erroneous  ;  and  this 
leads  me  to  the  real  difficulty  in  the  case,  namely,  whether  an  infringe- 
ment of  the  provisions  of  s.  564  of  the  Civil  Procedure  Code  can  be 
covered  by  s.  578  of  that  Code.  I  call  it  the  real  difficulty  in  the  case, 
because  it  was  argued  that  notwithstanding  the  negative  terms  in  which 
that  section  has  been  framed,  an  infraction  of  the  provisions  of  that 
section  was  not  an  illegality  divesting  jurisdiction  or  affecting  the  merits 
of  the  case,  but  a  mere  defect  or  irregularity  of  procedure  such  as  would 
be  covered  and  cured  by  s.  578  of  the  Code  read  with  s.  587  of  that 
enactment. 

Upon  this  point  also  I  agree  with  the  learned  Chief  Justice.  The 
recognized  rules  of  interpreting  statutes  draw  a  distinction  between  affirma- 
tive terms  however  mandatory,  whether  such  mandate  is  conveyed  by  the 
word  "may"  or  by  the  word  "  shall,"  and  negative  terms  prohibiting  any 
particular  thing  to  be  done.  As  I  understand  the  rules  of  interpretation, 
I  hold  that  a  vast  distinction  exists  between  these  two  classes  of  enacting 
clauses  in  statutes,  and  that  whilst  in  cases  of  affirmative  words  even  the 
word  "  shall  "  might  be  taken  to  be  only  directory  as  distinguished  from 
imperative,  in  cases  of  negative  words  such  as  those  which  occur  in  s.  564 
of  the  Code,  the  proper  rule  of  interpretation  is  to  take  them  as  prohibitory, 
and  as  such,  rendering  illegal  that  which  is  done  in  contravention  of  such 
prohibition.  I  therefore  agree  with  the  learned  Chief  Justice  in  the 
interpretation  which  he  has  placed  upon  the  prohibitive  terms  of  s.  564  of 
the  Code,  occurring  as  the  word  "  shall  "  occurs  there  with  the  negative 
word  "  not."  I  also  agree  with  him  in  holding  that  by  reason  of  the 
prohibitory  character  of  the  terms  of  the  section  the  remand  order 
passed  by  the  learned  Subordinate  Judge  of  the  lower  appellate  Courfc 
on  the  30th  July  1884,  was  illegal,  and  therefore  the  [522]  proceedings 
taken  by  the  first  Court  in  pursuance  of  the  aforesaid  illegal  order  were  taken 
without  jurisdiction  within  the  broad  interpretation  which  I  placed  upon 
that  technical  expression  of  law  in  Dhan  Singh  v.  Basan  Singh  (1),  and 
that  therefore  such  proceedings  necessitate  the  re-trial  of  the  case  by  the 
learned  Judge  of  the  lower  appellate  Court,  which  is  the  order  made  by 
the  learned  Chief  Justice  in  this  case,  as  they  are  not  covered  by  s.  578  of 
the  Code  of  Civil  Procedure. 

(1)  8  A.  519. 
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What  I  wish  to  add  to  what  I  have  said  consists  of  two  propositions.       1889 
The  first  of  them  is  that  with  reference  to  the  case  to   which  the   learned     DEC.  19. 
Chief    Justice  has    referred  in    connection  with    the  prohibitory  terms  of 
8.    290  of  the    Civil  Procedure    Code  as  to  the  limited  time  within  which       FULL 
sales  in  execution  of  decrees   would  not  take   place,  my    difficulty    really     BENCH. 

rested,    not  so  much    with  the    terms  of  the    section  itself,    as  with  the        

question  whether  a  sale,    which  under    the  section  would  be  .illegal  ipso    12  *•  51 
facto   by  reason  of  the  prohibitiveness    of  the  terms  of  the  section,  could      ($•*• 
be  made  the  subject-matter  of  such  an  objection  as  that  contemplated  by    *®  A.W.N. 
the    application  mentioned   ins.    311  of  the   Code ;  but  since  the  question   (1890)  188. 
does  not  arise  here  I  need  say  nothing   further.     I  wish    also  to  say  that, 
as   to  the  prohibitiveness   of  negative  words  in    the  statute,  I  am  so  fully 
in    concurrence  with    the  view  taken    by  the  learned  Chief  Justice,  that 
after  having  considered  the  case,  I  feel  that  if  I  had  held  otherwise,  I  should 
in  dealing   with  the    statute  have   been  constrained  to  hold  that  negative 
terms  of  s.  13  of  the  Civil  Procedure  Code  (which  is  only  one  of  the  many 
other  sections  with  negative  words  implying  prohibition),  were  only  direc- 
tory and  their  infringement  covered  by  s.  578,  where  the  suit  having  been 
tried  notwithstanding  the  application  of  the  rule  of  res  judicata,  the  lower 
Court  had  arrived  at  conclusions  upon  the  merits.     I  mention  this  section 
as  only  an  illustration  of  how  a  statute,  such  as  the  Civil  Procedure  Code, 
where  it  employs  negative  terms  of  prohibition  should  be  interpreted,  and 
I  have  mentioned  this  as  fully  supporting  what  the  learned  Chief  Justice 
has  said  as  to  the  interpretation  of  such  clauses. 

[523]  The  other  thing  which  I  wish  to  mention,  and  I  do  so  with  the 
permission  of  the  learned  Chief  Justice,  is  that  I  do  not  interpret  the  order 
which  he  has  made  in  the  case  to  preclude  the  learned  Judge  of  the  lower 
appellate  Court,  after  the  remand  which  we  are  making  to  him,  from 
exercising  such  powers  as  he  may  possess  and  legally  exercise  under 
33.  566  and  568  of  the  Civil  Procedure  Code. 

For  these  reasons  I  agree  fully  in  the  order  that  has  been  made. 

Cause  remanded. 


12  A.  523  =  10  A.W.N.  (1890)  56. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Straight,  and  Mr.  Justice  Mahmood. 


MANNU  SINGH  (Plaintiff)  v.  UMADAT  PANDB  AND  OTHERS 
(Defendants}*      [10th   January,  1890.] 

Suitfvr  cancellation  of  insirument— Act  I  of  1877  (Specific  Reli  f  Act),  s.  39  — Fiduciary 
relation— Gift  to  spiritual  adviser— Undue  influence— Burden  of  proof— Act  I  of 
187ii  (Evidence  Act),  s.  111. 

In  a  suit  under  s.  33  of  the  Specific  Relief  Act.  (I  of  1877)  for  oanoelment  of 
a  deed  of  gift  executed  by  the  plaintiff  in  favour  of  the  defendant,  the  plaintiff 
WAS  a  Chair i  by  caste,  well  advanced  in  years,  and  the  defendant,  was  his  guru, 
or  spiritual  adviser,  a  Brahman  held  in  high  consideration  in  the  locality  where 
he  resided.  The  gift  comprised  the  whole  of  the  plaintiff's  property,  and  the 
only  reason  for  its  execution  was  the  plaintiff's  desire  to  secure  benefits  to  his 
soul  in  the  next  world,  and  his  having  heard  the  defendant  recite  the  holy  book 


*  Pirat  appeal  No.  34  of  1889,  from  an  order  of  Munshi  Kulwant  Prasad,  Subor- 
dinate Judge  of  Azamgarb,  dated  the  30th  January,  1889. 
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called  Bbagwat.     Almost  immediately  after  execution  oi  the  deed  the  plaintiff 
repudiated  it,  and  sued  for  its  cancellation  on  the  ground  of  fraud. 

Beld,  that  having  regard  to  the  fiduciary  relation  subsisting  between  the  parties, 
the  improvidence  of  the  gift,  the  absurdity  of  the  reason  alleged  for  it,  and  the 
principle  recognized  by  e.  Ill  of  the  Evidence  Act  (I  of  1872;,  the  burden  rested 
upon  the  defendant  to  show  that  the  transaction  was  made  without  undue 
influence  and  in  good  faith  ;  and,  in  the  absence  of  such  proof,  the  plaintiff  was 
entitled  to  obtain  cancellation  of  the  deed.  Sital  Prasad  v.  Parbbhu  Lai  (I) 
referred  to. 

[R.    39  0,933  (937)  =  160. W.N.  649.] 

THP;  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of 
Straight,  J. 

Munshi  Juala  Prasad  and  Babu  Bajendro  Nath  Mukerji  for  the 
appellant. 

[52$]  Babu  Bishan  Chandra  Hoitro,  for  the  respondents. 

JUDGMENT. 

STRAIGHT,  J. — This  first  appeal  relates  to  a  suit  instituted  on  the 
23rd  August,  1888,  in  the  Court  of  the  Subordinate  Judge  of  Azamgarh 
by  the  plaintiff,  who  is  the  appellant  befora  us,  against  the  defendants, 
five  in  number,  the  principal  of  whom  is  one  Umadat  Pande,  a  Brahman, 
the  donee  under  an  alleged  deed  of  gift  of  26th  April,  1888.  The  suit  is 
not  an  ejectment  suit,  but  la  one  to  obtain  the  specific  form  of  relief 
contemplated  by  s.  39  of  the  Specific  Belief  Act,  and  what  the  plaintiff 
asked  was  that  an  alleged  deed  of  gift  of  26th  April,  1888,  should  be  set 
side;  in  other  words,  that  the  Court  should  order  the  document  to  be 
delivered  up  and  cancelled  in  the  way  contemplated  by  the  section  of  the 
Act  to  which  I  have  referred.  The  grounds  upon  which  the  plaintiff 
asked  this  relief  I  need  not  more  particularly  mendon  except  to  say 
that  at  the  outset  he  questioned  whether  he  had  ever  executed  the 
alleged  deed  of  gift  at  all,  and  next  he  went  on  to  say  that  if  he  had,  the  docu- 
ment was  "  spurious  and  fictitious  and  it  was  not:  executed  by  him 
willingly  and  voluntarily."  Now  I  am  not  dealing  with  the  plaint  as  a 
Court  of  first  instance,  or  possibly  I  might,  if  it  had  been  first  presented  to 
me  at  the  outset  of  the  suit,  have  had  something  to  say -as  to  the  form  in 
which  it  was  drawn  up,  and  I  might  have  thought  greater  particularity 
in  the  allegations  of  fraud  necessary,  but  no  objection  was  taken  by  the 
defendants  to  the  form  of  the  plaint,  and  the  suit  proceeded  to  trial  upon 
as  it  stood.  Both  the  parties  have  given  evidence  in  the  cause,  and  upon 
that  evidence  the  decision  of  the  learned  Subordinate  Judge  has  been 
passed  in  favour  of  the  defendants  and  against  the  plaintiff,  which  decision 
is  the  subject-matter  of  the  appeal.  The  only  plea  that  I  think  it  necessary 
to  consider  for  the  purpose  of  deciding  this  case  is  the  second  plea,  which 
is  in  the  following  terms  :  the  decision  is  bad  upon  the  ground  that  "  the 
transaction  set  up  by  the  respondent  cannot  be  enforced  and  recognized 
by  a  Court." 

Now  what  is  the  case,  taking  the  facts  as  put  forward  on  the  part  of  the 
plaintiff  on  the  one  side  and  the  defendants  on  the  other?  The  plaintiff  is 
a  Chatri  by  caste.  He  is  a  man  well  advan-  [525]  ced  in  years  ;  one  who 
not  unnaturally  would  be  contemplating  that  death  could  not  be  very  far 
distant.  As  with  most  Hindus,  he  necessarily  attached  great  import- 
ance to  and  held  in  high  reverence  the  ministrations  of  Brahmans,  to 
which  caste  the  principal  defendant  Umadat  belongs.  Umadat  is  a  man 

(1)  10  A.  635. 
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of  some  43  years  of  age,  and  it  is  obvious  from  the  remarks  of  the  learned       1890 
Subordinate  Judge  that  he  is  a  parson  held  in  high  consideration  amongst     JAN.  10. 
the  people  of  the  locality  in  which  he  resides.     Now  the  sole  property  of 
which  the  plaintiff  was  possessed  in  the  month  of  April  1888,  whether  in     APPEL- 
the  shape  of  unencumbered  proprietorship  or  in  the  shape  of  an  equity  of      LATE 
redemption,  was  a  two-annas-eight-pies  share  in  mauzaSidhanna  Eaghoram 
pargana  Deogaon,  valued,    according  to  the  plaintiff,    at   Eg.  6,000    or, 
according  to  the    defendant,  Es.  2,999,    but   subject  to  certain  mortgage  12  A.  523  = 
charges  the  precise  amount  of  which  is  not  clear.  The  document,  caccelment  10  A,  W.N, 
of  which  is  sought  by  the  plaintiff,  purports  to  have  been  executed  by  him    (1890)  58. 
upon  the  26bh  April,  1888,  and  having    had  an  opportunity  of  examining 
the  terms  of  the  instrument,   I  do  not  think  I  can   do  better  than  to  state 
them  as  they  have  been  translated  fco  us  by  the  Eeader  of  the  Court. 

"  I,  Mannu  Singh,  son  of  Sbeozor  Singh,  deceased,  caste  Chatri,  by 
occupation  zemindar,  and  being  resident  and  zemindar  of  mauza  Sidhanna 
Eaghoram,  do  hereby  declare  that,  as  I  have  become  old  and  have  no 
issue,  nor  is  there  any  hope  that  I  shall,  therefore,  with  a  view  of  securing 
benefit;  to  my  soul  in  the  next  world,  having  a  month  ago  heard  the  recital, 
from  Sri  Bhagwat  by  TJmadat  Pandit,  caste  Brahman,  who  is  my  guru  or 
spiritual  guide,  I  have  given  a  tvro-annas  share  and  out  of  two  annas 
gultansi  right  of  Saran  Singh,  an  eight-pies  share,  in  all,  two-annas  eight- 
pies  share  in  mauza  Sidanna  Eaghoram  of  which  I,  declarant,  am  in 
possession,  and  have  made  a  present  and  a  gift  by  danpattr  to  the  aforesaid 
guru  of  the  share  aforesaid,  and  he  will  remain  in  possession  and  pay 
Government  revenue,  and  defraying  all  usual  expenses,  derive  benefit 
therefrom  generation  after  generation.  Now  I  have  no  kind  of  concern, 
and  I  will  cause  mutation  of  names  and  will  bring  forward  no  excuse.  If 
on  behalf  of  me  there  ig  any  evasion,  then  [526]  the  guru  may  himself  by 
application  make  mutation  of  names  on  the  document." 

Now  in  this  document,  which  has  been  found  by  the  learned  Subor- 
dinate Judge  to  have  been  in  fact  executed  by  the  plaintiff,  he  states  that 
the  defendant  is  his  spiritual  guide  or  guru,  and  in  the  defendant's  own 
statement,  of  defence  in  tho  suit,  he  also  has  declared  that  he  was  the  plain- 
tiff's spiritual  guide  or  guru,  and  according  to  the  fourth  paragraph  of  the 
statement  of  defence,  the  circumstances  under  which  the  deed  of  gift  was 
made  were  as  follows: — 

"The  plaintiff  has  heard  him  reciting  the  holy  book  called  Bhagwat, 
and  with  the  view  of  deriving  benefit  in  the  next  world,  the  plaintiff  having 
made  eleemosynary  gift  (shankalp]  of  the  property,  willingly  and  volun- 
tarily executed  a  deei  of  gift  (danpattr),  and  had  it  registered,  and  since 
the  time  of  the  execution  of  the  deed  of  gift,  the  defendant  holds  possession 
of  the  property  by  payment  of  the  Government  revenue." 

So  that  taking  the  deed  of  gift  itself  and  the  terms  used  in  it  in  con- 
junction with  the  statements  made  by  the  defendant  himself,  I  have  no 
doubt  that  the  defendant  was  the  guru  or  spiritual  guide  of  the  plaintiff, 
and  that  such  was  the  relation  held  by  him  in  regard  to  the  plaintiff ; 
moreover,  I  take  the  defendant's  own  statements  as  showing  what  wero 
the  circumstances  under  which  the  document  was  executed  by  the  plain- 
tiff in  favour  of  defendant.  Now  it  is  upon  these  materials  that  in  my 
opinion  the  appeal  ought  to  be  decided,  and  I  do  not  think  it  is  necessary 
to  diverge  into  other  matters  which  are  mentioned  in  the  decision  of  the 
learned  Subordinate  Judge,  though  I  have  to  make  a  few  remarks  as  to  the 
contention  which  has  been  raised  before  us  to-day  in  regard  to  what 
appears  in  the  learned  Subordinate  Judge's  judgment  upon  the  point  as  to 
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1890  how  far  possession  is  necessary  to  constitute  a  valid  and  binding  gift  under 
JAN.  10.  the  Hindu  law  and  how  far,  if  it  is,  the  principle  or  the  rule  of  Hindu  law 

has  been  abrogated  by  s.  123  of  the  Transfer  of  Property  Act,  or  in  other 

APPEL-  words,  whether  assuming  in  this  case  that  there  has  been,  as  found  by  the 
LATE  learned  Subordinate  [527]  Judge,  no  possession  on  the  part  of  the  defend- 
ClVlL.  anfc  °f  kne  property  the  subject  of  gift,  the  defect  would  be  cured  by  the 
provisions  of  s.  123  of  the  Transfer  of  Property  Act.  Our  attention  was 
12  A,  523=  called  to  the  ruling  of  the  Calcutta  Court  inDharmodas  Das  v.  Nistarini  Dasi 
10  A.W.N.  (i)  aiBO  to  Harjivan  Anandaram  v.  Naran  Haribhii  (2\  Vasudev  Bhat  v. 
(1890)  36.  NarayanDaji  Damle  (3),  Dagai  Dabee  v.  Mathura  Nath  Chattopadhya  (4), 
and  last  but  not  the  least,  to  the  decision  of  their  Lordships  of  the  Privy 
Council  in  Kali  Das  Mullick  v.  Kanhya  Lai  Pandit  (5).  Now  from  the  view 
in  which  I  am  disposed  to  deal  with  the  case,  I  do  not  consider  ib  neces- 
sary to  enter  into  what  is  a  complicated  and  difficult  question,  and  upon 
which  at  this  moment  I  am  not  altogether  satisfied  as  to  what  is  the  cor- 
rect view,  whether  for  the  purpose  of  making  a  good  title  in  the  donee 
under  the  terms  of  a  gift,  actual  possession  must  be  given  to  the  donee  in 
order  to  satisfy  the  requirements  of  the  Hindu  law.  There  is,  of  course, 
direct  authority  in  the  ruling  in  Dharmodas  Das  v.  Nistarini  Dasi  (1)  for 
the  view  that  s.  123  of  the  Transfer  of  Property  Act  has  so  far  overridden 
the  Hindu  law,  and  there  are  also  expressions  of  opinion  of  their  Lord- 
ships of  the  Privy  Council  in  Kali  Das  Hullick  v.  Kanhya  Lai  Pandit  (5)  at 
page  232  which  raise  considerable  doubt  and  difficulty  as  to  the  soundness 
of  the  principle  that  possession  is  absolutely  necessary,  but  the  exigencies 
of  the  case  do  not  require  that  I  should  determine  the  question.  It  must 
therefore  be  understood  that  any  conclusion  at  which  I  arrive  in  this 
case  is  not  based  on  any  determination  of  that  question. 

Eeverting  to  the  position  occupied  towards  one  another  by  the 
plaintiff  and  the  defendant  as  they  appear  upon  the  materials  before  me, 
I  have  to  say  that  I  in  no  way  depart  from  the  principles  that  I  very 
fully  discussed,  considered  and  adopted  in  Sital  Prasadv.  Parbhu  Lzl  (6). 
My  judgment  in  that  case  was  one  I  took  some  pains  to  consider,  and  I 
endeavoured  therein  to  state  in  as  explicit  language  as  I  could  what  I 
believe  to  be  the  true  rule  that  should  [528]  govern  cases  of  this  description. 
At  page  545  of  the  report  I  said  : — "  But  what  the  Courts  in  this  country 
will  do,  is  to  see  that,  where  one  person  is  so  situated  as  to  be  under  the 
control  and  influence  of  another,  such  other  does  not  unduly  or  unfairly 
exercise  that  influence  and  control  over  such  person  for  his  own  advantage 
or  benefit,  or  for  the  advantage  or  benefit  of  some  religious  object  in  which 
he  is  interested,  and  will  call  upon  him  to  give  clear  and  eogeat  proof  that 
the  transaction  complained  of  was  such  a  one  as  the  law  would  support 
and  recognise." 

Then  at  a  later  stage  I  said  : — 

"  Where  a  fiduciary  or  quasi  fiduciary  relation  had  existed,  Courts  of 
equity  have  always  placed  the  burden  of  sustaining  the  transaction  upon 
the  party  benefited  by  it,  requiring  him  to  show  that  it  was  of  an  un- 
objectionable character  and  one  which  ib  ought  not  to  disturb." 

Now  this  principle  is  recognized  in  the  law  of  evidence  in  this  county 
which  declares  that  "  where  there  is  a  question  as  to  the  good  faith  of  a 
transaction  between  parbies,  one  of  whom  stands  to  the  other  in  a  position 


(l)  14  G.  446. 
(4)  9  C.  854. 


(2)4  B.H.C.  R.A.C.  31. 
(5)  11  I.  A.  318.  11  0.  121. 
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of  active  confidence,  the  burden  of  proving  the  good  faith  of  the  tranaac-       1890 
tion  is  on  the  party  who  is  in  a  position  of  active  confidence."      [S.  Ill,     JA^.  10. 
Evidence  Act,  I  of  1872],     Now  applying  this  rule  to    the  present  case, 
what  is  the   reasonable  inference?     The   defendant  was,  as  I  have  found    APPEL- 
him  to  be,  upon  the  statement  of   the  plaintiff  himself   in  his  deed  of  gift,       LATE 
and  upon    the  defendant's  statement,    the  guru  or  spiritual  guide  of  the      rjiviL 

plaintiff,  and    without    any  other  than  the  absurd  reason  given  by  the        ' 

defendant,  upon  the  26th  April,  1888,  the  plaintiff  was  led  to  strip  himself  12  A.  523  = 
of  all  the  property  of  which  he  was  possessed  and  to  hand  it  over  to  the  10  A.W.N. 
defendant.  Would  any  reasonable  man  in  full  possession  of  his  senses  (1890)  36. 
and  not  under  unusual  influence  of  some  kind  or  other  do  such  a  thing  ? 
If,  instead  of  having  been  able  to  go  about  at  the  time  when  he  made 
the  deed  of  gift  the  plaintiff  had  been  confined  to  his  bed  by  illness, 
what  would  have  been  the  inference,  or  if  that  sickness  had  ended  in 
death,  what  would  have  been  the  inference?  I  have  no  doubt  that  the 
rule  I  have  indicated  is  a  [529]  sound  one,  for  the  purpose  of  protecting 
people  who  from  their  religious  fanaticism  or  old  age  and  infirmities 
are  under  the  influence  and  control  of  others  when  they  have  been 
influenced  into  doing  what  they  would  not  otherwise  have  done,  by 
requiring  that  the  person  seeking  to  sustain  the  transaction  should 
show  that  it  was  carried  through  in  perfect  good  faith  and  in  such  a  way 
as  to  show  that  it  was  the  voluntary  and  spontaneous  act  of  the 
party  to  be  affected.  Now  it  does  not  appear  to  me,  reading  the 
learned  Subordinate  Judge's  judgment  and  giving  full  effect  to  the 
argument  addressed  on  behalf  of  the  respondent  and  to  the  evidence, 
that  there  was  any  proof  before  the  Court  below  nor  is  there  before 
us  to  show  us  that  the  transaction  of  the  26th  April,  1888,  was  one 
that  by  our  decree  we  ought  to  sustain,  and  speaking  for  myself  I  am 
quite  unable  to  uphold  it,  taking  as  I  do  the  defendant's  own  evidence, 
which  leaves  on  my  mind  the  irresistible  impression  that  the  defendant 
did  take  advantage  of  his  relation  towards  the  plaintiff  to  lead  him  to  do 
this  most  improvident  act  and  one  which  he  almost  immediately  after  re- 
pudiated. But  even  if  I  do  not  put  it  so  high,  it  seems  to  me  that  the 
defendant  has  wholly  failed  to  discharge  the  burden  of  showing  that  the 
transaction  was  made  without  undue  influence  and  in  good  faith.  I  hold 
that  in  the  absence  of  proof  of  this  kind,  the  gift  to  the  defendant  must  be 
treated  as  invalid,  and  that  the  plaintiff  is  entitled  to  tha  relief  he  seeks. 
I  therefore  am  of  opinion  that  the  learned  Subordinate  Judge  was 
wrong  in  the  view,  he  took,  and  reversing  his  decree,  I  decree  the 
appeal  and  the  claim  of  the  plaintiff,  and  I  direct  that  a  decree  be  pre- 
pared in  favour  of  the  plaintiff  for  the  purpose  of  giving  effect  to  his-olaim 
in  accordance  with  s.  39  of  the  Specific  Belief  Act.  The  plaintiff  will 
get  his  costs  in  all  the  Courts. 

MAHMOOD,  J. — I  am  of  the  same  opinion  and  wish  fco  add  nothing 
beyond  saying  that  I  concur  in  the  doctrine  laid  down  by  my  brother 
Straight  in  Sital  Prasad  v.  Parbhu  Lai  (1 ),  so  far  as  the  ruling  applies  to  the 
existence  of  fiduciary  relationship  between  a  priest  or  spiritual  guide  of 
persons  in  transactions  with  the  latter,  [530]  so  that  all  the  presumptions 
would  ba  against  the  defendant  in  the  case,  and  the  decree  passed  by  my 
learned  brother  is  the  only  one  that  could  be  passed  iu  the  case. 

Appeal  allowed. 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  Straight  and  Mr.  Justice  MahmooZ. 


SURTI  (Plaintiff)  v.  NAEAIN  DAS  (Defendant)*      [27th  January,  1890.] 
Hindu  Law— Exclusion  from  inheritance — Idiocy — Madness. 

The  rule  of  Hindu  law  which  disqualifies  "  idiots  "  and  "  madmen  "  from  in- 
heritance should  be  enforced  only  upon  the  most  clear  and  satisfactory  proof  that 
its  requirements  are  satisfied. 

The  rule  does  not  contemplate  the  disqualification  of  persons  who  are  merely 
of  weak  intellect  in  the  sense  that  they  are  not  up  to  the  average  standard  of 
human  intelligence,  or  endued  with  the  business  capacity  to  manage  their  affairs 
properly,  Tirumamagal  Ammal  v.  Ramaswami  Ayyan'jar  (!)  distinguished. 

THE  facts  of  this  case  are  stated  in  the  judgment  of  Straight,  J. 
Pandit  Sundar  Lai,  for  the  appellant. 

Mr.  Dtvarka  Nath  Banerji  and  Maulvi  Zahur  Husain,  for  the  res- 
pondent. 

JUDGMENT. 

STRAIGHT,  J. — This  first  appeal  relates  to  a  suit  brought  by  the 
plaintiff- appellant  before  us  against  the  defendant-respondent  under  the 
following  circumstances.  It  appears  that  prior  to  the  year  1879  a  man 
of  the  name  of  Salig  Ram  carried  on  a  very  considerable  business  in  the 
Agra  district  as  a  contractor.  He  had  one  son  Mathu  L*l,  a  wife  of  the 
name  of  Bibia,  and  a  daughter  of  the  name  of  Surti.  the  plaintiff-appellant 
before  us.  Mathu  at  an  early  age  was  married  according  to  the  ordinary 
course  of  things  prevailing  among  Hindus,  but  his  first  wife  died,  and 
when  he  was  entering  upon  early  manhood  he  was  married  a  second  time 
to  Musammat  Narain  Dai,  the  daughter  of  a  respectable  person  of  posi- 
tion in  the  Agra  district,  and  she  is  the  defendant  to  the  present  suit. 
Musammat  Surti,  the  daughter  of  Salig  Bam,  was  married  to  one  Mallu 
Mai.  On  the  10th  September,  1879,  Salig  Bam  died  leaving  [531] 
behind  him  a  large  quantity  of  immoveable  and  moveable  property,  the 
nature  of  which  is  set  out  in  the  details  attached  to  the  plaint.  In  the 
ordinary  course,  upon  the  death  of  Salig  Bam,  he  being  a  separated  Hindu 
and  the  sole  owner  of  his  property,  his  son  Mathu  Lai  would  have 
inherited,  and  there  is  no  doubt  that  as  a  matter  of  fact,  upon  his  father's 
death  he  was  treated  by  his  mother,  Musammat  Bibia,  as  his  father's  heir, 
as  the  proceedings  in  a  certain  certificate  application  made  un3er  Act 
XXXV  of  1858,  which  was  taken  at  the  end  1879  by  Musammat  Bibia, 
show. 

It  is  also  noticeable  thai-  Mallu  Mai,  the  husband  of  Musammat  Surti, 
the  present  plaintiff -appellant,  was  well  aware  of  that  proceeding  that 
was  so  being  taken  ;  and  I  think  the  learned  Subordinate  Judge  was  right 
in  adopting  the  view  he  did,  that  both  Musammat  Bibia,  the  mother,  and 
Mallu  Mai,  the  brother-in-law  of  Mathu  Lai,  must  be  regarded  as  having 
looked  upon  him  as  not  at  that  time  disqualified  from  his  father's  inherit- 
ance, because  in  that  proceeding  he  was  treated  as,  and  upon  tbe  footing 
of  being  his  father's  heir,  and  it  was  in  the  capacity  of  guardian  for  him 

*  First  Appeal,  No. Ill  of  1888,from  a  decree  of  Maulvi  Saiyad  Farid-ud-din  Ahmad> 
Subordinate  Judge  of  Agra,  dated  the  31st  March,  1888. 

(1)  1M.H.C.R.  214. 
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as  his  father's  heir,  that  a  certificate  of  a  guardianship  was  granted  to 
Musammat  Bibia.  In  the  present  case  Musammat  Surti  conies  in,  and  in 
her  plaint  she  makes  the  following  allegations,  namely,  that  Mathu  Lai 
her  brother  was  a  lunatic  and  insane  and  was  born  deaf  and  dumb  and 
was  so  at  the  time  of  his  father's  death  also,  and  that  he  could  not  there- 
fore have  inherited  the  estate  of  his  deceased  father  Salig  Ram.  The 
plaint  further  says  that  Musammat  Bibia  owned  and  held  the  whole  of 
the  estate  of  the  deceased  Salig  Ram  so  long  as  she  lived.  Upon  this  allega- 
tion that  Musammat  Bibia  took  the  whole  estate  upon  the  death  of  Salig 
Earn,  and  that  Mathu  Lai  never  inherited  at  all,  the  plaintiff  claims  pos- 
session of  the  estate  as  the  daughter  of  Salig  Earn  in  preference  to  the 
defendant,  the  widow  of  her  deceased  brother.  It  is  common  ground  that, 
if  Mathu  Lai  was  disqualified  under  the  Hindu  Law  from  inheritance, 
Musammat  Bibia  would  upon  the  death  of  her  husband  Salig  Earn  take 
the  estate ;  and  that  in  succession  to  her  the  plaintiff  would  be  entitled 
thereto.  But  if  Mathu  Lai  was  not  disqualified,  then  he  took  as  the  heir 
of  [532]  his  father,  and  after  him  the  defendant  would  take  the  estate  of  a 
widow  of  a  separated  Hindu.  Consequently  the  whole  of  the  plaintiff's 
case  rested  upon  the  allegation,  supported  by  such  proof  as  she  was  in  a 
position  to  bring,  that  Mathu  Lai  in  fact  never  did  take  and  never  could 
have  taken  the  inheritance  of  his  deceased  father  Salig  Earn,  because  he 
was  disqualified  by  reason  of  being  a  lunatic  and  insane,  or  born  deaf 
and  dumb.  The  allegations  contained  in  the  plaint  were  contradicted  on 
the  part  of  the  defendant,  and  the  first  question  that  had  to  be  determined 
was,  and  that  was  one  of  fact,  was  Mathu  Lai,  by  reason  of  insanity  or 
lunacy  or  being  born  deaf  and  dumb,  disqualified  from  inheriting  from 
his  father  according  to  Hindu  Law  ?  No  doubt  there  are  many  passages 
in  various  works  of  authority  on  the  Hindu  law  and  in  the  sources 
of  those  authorities,  namely  the  Hindu  Law  itself,  which  declare  that 
certain  persons  are  to  be  disqualified  from  inheritance.  As  has  been 
pointed  out  by  Dr.  Jolly  in  his  Lectures  upon  the  Law  of  Partition, 
Inheritance  and  Adoption,  at  pages  271  et  seq,  there  is  much  con- 
troversy and  question  as  to  what  is  the  binding  category  of  the 
disqualifications,  some  of  which  are  mentioned  by  some  authors  and 
others  by  others,  but  only  a  few  by  all.  This  case,  however,  does  not 
render  it  necessary  for  me  to  enter  into  those  controverted  views;  and  it 
is  enough  to  say  that  the  plaintiff  must  be  tied  down  to  the  terms  of  her 
plaint,  by  which  she  in  fact  alleged  that  Mathu  Lai  was  a  "  lunatic  and 
insane  and  that  he  was  born  deaf  and  dumb  "  and  that  by  reason  of 
those  circumstances  he  was  disqualified.  The  question  tben  raised  is  a 
pure  question  of  fact,  and  the  learned  Subordinate  Judge,  who  has  very 
fully  considered  and  discussed  all  the  evidence  produced  in  the  case,  came 
to  the  conclusion  that  it  failed  to  establish  either  that  Mathu  Lai  was  a 
lunatic  or  insane  from  his  birth  or  at  the  date  of  the  death  of  his  father 
Salig  Eam.or  that  he  was  born  deaf  and  dumb.  In  the  course  of  the  argument 
I  put  it  to  Mr.  Sundar  Lai,  who  appeared  on  the  part  of  the  plaintiff,  whe- 
ther the  statements  of  Dr.  Hilson,  tha  Civil  Surgeon  of  Agra,  given  in  Court 
upon  the  2nd  August,  1887,  did  not  put  his  case  in  its  strongest  shape,  and 
he  very  frankly  [533]  said  that  they  did,  and  that  they  represented  what 
the  case  of  lunacy  or  insanity  was  that  was  set  up  on  the  part  of  the  plaint- 
iff, as  showing  that  Mathu  Lai  was  a  disqualified  person.  It  is  clear  to  my 
mind  upon  reading  Dr.  Hilson's  deposition  that  it  affords  material  wholly 
inadequate  for  the  purpose  of  throwing  Mathu  Lai  into  any  category  of 
persons  who  according  to  the  Hindu  Law  would  be  disqualified  from 
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1890       taking  their  inheritance.     Apart  from  the  unsatisfactory  nature  of  Dr.  Hil- 
JAN.  27.     son's  statements  in    the  present  suit,   and  I  say  unsatisfactory,   because 
his  deposition  was  only  given  from  what  he  found  in  the  certificate  granted 
APPEL-     by  him  on  the   27th  November.  1879,    his  statements  themselves  do  nob 
LATE       appear  to  me  to  show   that  Mathu  Lai  was  other  than  a  person  not  quite 
CIVIL,      up  to  the  ordinary    standard  of  intelligence,    and  possibly    not  one  in 
whose  hands  it  would  be    quite  safe  or  advantageous    for  his  interests 
to  leave  the  management  of  his  own  affairs.     But  that  is  not  enough 
in  my    opinion,    and  it    does  not  seem    to  me,    when  we   are  dealing 
with  a    rule  of    Hindu  Law  the  enforcement    of  which  is    to  exclude 
a  person  from  inheritance,  that  we  should  adopt  and   enforce  that  rule 
of  Hindu  Law  except  upon  the  clearest  and  most  satisfactory  proof  that 
the  true  requirements  of  the  Hindu  Law   are  satisfied.     I  do   not  think 
myself  that   when  the   Hindu  Law   speaks  of  "  idiots    and   madmen"  or 
"  lunatics  "  that   it   contemplates   persons  merely  of  weak   intellect,   m 
the  sense  that  they    are   not  up   to   the   ordinary    standard   of    human 
intelligence  or  endued  with    the  business  capacity  to  manage  their  affairs 
properly  or  that  it  intended  such  persons  to  be  cut  out  of  the  list  of  heirs 
and  deprived  of  their   inheritance.     Mr.  Sundar  Lai  referred  us  to  a  case 
reported  in   the  Madras  High  Court   Eeports,  Vol.    I,  page  214  (Tiruma- 
magal  Ammal  v.   Rama&wami  Ayyangar)  ;  and  he   says  that   that  ruling 
establishes  the  position  that  the  reason  for  disqualifying  is  "  the  unfifcness 
of  a  person  for  the  ordinary  intercourse  of  life."     But  the  learned  Pandit 
overlooked  the  fact   that  in    that  case  the  person  was  an  admitted    idiot, 
and  all  that  the  Court  said  was  that  the  reason  for  disqualifying  an  idiot 
was  his  unfitness  for  the  ordinary  intercourse  of  life.     But  there  is  noth- 
ing in  the  evidence  before  us  to  show  that  this  man  Mathu   Lai   was 
insane  and  thereby  unfit  for  the  ordinary  intercourse  [534]  of  life.     On  the 
contrary  Lala  Sakhan  Lai,   vakil,   High  Court,  and  Government  Pleader, 
who  was  instructed  on  behalf  of  Musammat  Bibia  in  the  certificate  pro- 
ceeding of  1879,  distinctly  said   that  in    his  opinion  Mathu  Lai  was  not 
insane,  though  "  his  powers   of  reasoning  were  somewhat  weaker  than 
those  of  an  ordinary  man."  Mr.  Sakhan  Lai   further   entirely  disposes  of 
the  allegation  in  the  plaint  that  Mathu  Lai  was  deaf  and  dumb  from  his 
birth,  for  he  says    that  he  "  conversed  with    Mathu  Lai  on  their  way  to 
Dr.  Hilson's    house  ;"  and  that  Dr.  Hilson    asked  questions   and  Mathu 
Lai  replied  to  the  remarks  and   questions  that  he  made  to  him.     I  do  not 
propose,  because  it  does  not  appear  to  me   necessary  to  do  so,  to  travel 
through  the  evidence  upon  the  one  side  and  the  other.     I  have  carefully 
read  the  judgment  of  the  learned  Subordinate  -Judge  and  I  think  he  has 
satisfactorily  and  properly  dealt  with  that  evidence.  I  may,  however,  remark 
as  a  striking  proof  that  Mathu  Lai  was  not  what  the  plaintiff  says  he  was, 
that  there  are  the  facts  that  he  was  married  toone  lady  of  respectable  family 
and  that  upon  her  death, he  was  married  to  another  lady  of  similar  position, 
a  state  of  things  most  unlikely  to  have  happened  in  the  Hindu  community 
had  he  been  an  idiot  or  lunatic,  a  fact  sure  to  be  well  known,  the  fathers 
of  those  girls  being  well  aware  as  they  must  have  been  of  the  consequence 
of  his  mental  condition  on  his  right  by  inheritance.     It  is  also  proved  by 
the  evidence  that,  down  to  the  death  of  his  father,  Salig  Ram,   Mathu  Lai 
was  constantly  associated  with  him  in  his  business,  and   documents  were 
produced  which  showed  that  he  took  an  intelligent  part  in  that  business. 
Further,  and  there  seems  to  be  no  contradiction  of    the  fact  asserted  by 
the  defendant,  that  he  performed  the  thirteen  days'  ceremony   connected 
with  his  father's  obsequies. 
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I  have  very  little  doubb  whatever  that  this  suit  originated  with,  and 
was  promoted  by  Mathu  Lai,  the  husband  of  the  plaintiff,  Surti,  for  the 
purpose  of  unfairly  ousting  the  defendant,  the  widow  of  Mathu  Lai,  from 
the  property  to  which  at  least  she  is  entitled  so  long  as  she  lives.  I 
repeat  that  I  agree  with  the  view  expressed  as  to  the  value  of  the  evidence 
by  the  learned  Subordinate  Judge,  and  [535]  I  fully  adopt  his  conclusions 
with  regard  to  that  evidence,  and  am  satisfied  that  there  was  no  proof 
before  the  Court  below,  nor  before  us,  which  would  warrant  us  in  holding 
that  Mathu  Lai  was  an"  idiot"  or" insane"  or  born  deaf  and  dumb,  or 
that  he  was  an  "  idiot"  or"  insane"  at  tbe  date  of  his  father'  a  death,  and 
as  such  was  disqualified  from  taking  the  inheritance.  I  dismiss  the 
appeal  with  costs. 

MAHMOOD,  J. — I  agree  so  completely  with  all  that  has  fallen  from  my 
brother  that  I  should  not  have  desired  to  deliver  a  separate  judgment 
except  for  the  fact  that  Pandit  Sundar  Lai,  in  arguing  the  case  for  the 
appellant,  insisted  strongly  upon  the  original  Sanskrit  words  which  are 
to  be  found  in  Mitaksbara,  chap.  II,  8.  1,  verse  1,  as  words  implying 
circumstances  under  which  disinhersion  may  take  place  under  that  system 
of  law-  One  of  these  words  was,  as  the  learned  pleader  pointed  out,  the 
word  unmattaka,  which  in  the  English  translation  before  me  is  rendered 
as"  mad  one."  The  other  was  the  word  jad,  which  has  been  translated 
as  meaning  an  "  idiofc." 

My  brother  Straight  has  described  how  these  terms  "mad  one  "  and 
"  idiot,"  whether  taken  in  the  original  Sanskrit  or  in  the  Enlgish  language 
or  in  any  other  language,  would  if  taken  in  their  general  and  vague  sense, 
produce  disastrous  results  in  the  shape  of  bringing  about  the  disinhersion 
of  persons  whose  birthright  it  is  to  inherit  from  their  father.  These  two 
words,  which  the  learned  Pandit  has  himself  pointed  out,  are  tbe  very 
best  illustration  of  what  my  brother  has  said  in  his  judgment,  namely, 
that  every  presumption  is  to  be  taken  against  disinhersion  :  and  before 
doing  so  the  greatest  care  should  be  taken  in  ascertaining  what  the  real 
views  of  the  framers  of  the  law  were,  and  what  they  intended  should  be 
done  for  the  purpose  of  taking  away  the  property  from  the  son  or  any  other 
person,  as  in  this  case  the  widow,  who  is  prima  facie  entitled  to  inherit, 
from  him.  This  word  unmattaka  occurs  in  Sir  Monier  Williams'  Diction- 
ary at  page  159,  and  there  the  meaning  given  is  'insane,'  'mad,'  'drunk.' 
Now  that  word  is  connected  with  the  earlier  word  unmatta,  which  means 
'insane,'  'drunk,'  'mad,'  'intoxicated,'  &c.,  and  has  many  other  significa- 
tions. The  [536]  word  unmattaka  must  have  therefore  all  the  meanings 
which  the  word  unmatta  has,  of  which  it  is  a  derivative. 

The  other  jad  which  occurs  in  the  same  work  at  page  336  has  the 
following  meanings  :  'Cold,'  'frigid,'  'chilly,'  'stiff,'  'stunted,'  'paralysed,' 
'motionless,'  'frantic,'  'senseless,'  'stupid,'  'idiotic,'  'irrational,'  'dumb,' 
'stunning,'  'stupefying';  with  many  other  significations  besides.  It  is 
not  my  desire  in  delivering  my  judgment  in  this  case  to  enter  into  any 
philological  disquisition  ;  but  as  the  case  was  argued  on  the  basis  of  the 
Sanskrit  etymology  of  those  words  themselves,  I  have  thought  it  desir- 
able to  show  that  these  words  are  not  to  be  taken  in  their  literal  sense  in 
the  law.  Otherwise  a  man  who  takea  a  cold  bath  in  the  morning  may  get 
a  'chill,'  and  thus  find  himself  suddenly  prevented  from  inheriting  from 
his  father. 

Consequently,  in  dealing  with  these  general  and  vague  phrases  and 
terms  such  as  unmattaka  and  jad,  one  must  not  be  guided  merely  by  their 
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1890       philological  signification,  but  must  be  satisfied  as  to  what    the    lawgivers 
JAN.  27.     who  used  those  terms  themselves  understood. 

In  this  case  the  strongest  evidence  in  favour  of  the  plaintiff  is  that  of 

APPEL-     j)r>  Hilson  whose   opinion  proceeds  upon  a  certificate  of   his  own  granted 

LATE       in  the  year  1879  and  who  perhaps  had  only  a  very  few  minutes'  leisure  on 

CIVIL.      two  different  occasions  to  judge  as  to  the  mental  capacity  of  Mathu  Lil ; 

and  therefore  his  whole  evidence  proves  nothing  more  than  a  mere  suspicion 

12  A.  330=   jjba(;  there  may  have  been  a -congenital  idiocy  or  weakness  of  mind.     Bub 

10  A.W.N.    fchat;  js  not  sufficient  in  my  opinion  to    prove  that  it  was  so  either    at    the 

(1890)  110.    bjrfch  Of  Mathu  Lil  or  the  death  of  Saligram  on  the  10th  September  1879. 

The  views  therefore    expressed  by  my  brother   represent  not   only  sound 

common  sense,  but  slso  the  views  of  those  who    made  those  Jaws  relating 

to  the  exclusion  from  inheritance  of  a  Hindu. 

I  therefore  entirely  agree  in  the  whole  judgment  which    my   brother 
has  given  and  also  in  the  decree  which  he  has  made. 

Appeal   dismissed. 


12  A.  587  =  10  A.W.N.  (1890)  90. 
[537]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Brodhurst. 


BALLAM  DAS  (Judgment- Debtor)  v.  AMAR  RAJ  AND  ANOTHER 


(Decree-holders.) 


[29th  January,  1890.-] 


Mortgage  —  Second  moric/age  of  the  same  property  to  the  fains  perion—Salc  in  execution 
of  decree  en  first  mortgage — Purchase  by  mortgagee  decree-holder. 

A  decree-holder  holding  two  decrees  of  different  Courts  on  separate  bonds  hypo- 
thecating the  same  property,  in  execution  of  th°  first  decree  purchased  the 
property  himself.  The  surplus  of  the  sale-proceeds  was  distributed  by  the  Court 
among  other  persons  who  held  money-decrees  against  the  same  judgment-debtor. 

Held  that  the  decree-holder  could  not  afterwards  execute  the  second  decree 
against  property  of  the  judgment-debtor  not  included  in  the  hypothecation-bond. 
Ahmad  Wali  v.  Bakar  Husain  (1),  Khwrfah  Baksh  v.  Imaman  (2t,  and  -Bapu 
Ravjiv,  Romji  Savrupji  (3),  referred  to. 

{R.,  18  A.  31  =  15  A.W.N.  144  ;  19  A.  196=»17  A.W.N.  18  ;  20  A.  23  ;  24  M.  96]. 

THE  facts  of  this  case  were  as  follows.  One  Ballain  Das  was  a 
simple  mortgagee  under  two  bonds  relating  to  the  same  property.  He 
brought  two  suits  for  enforcement  of  the  bonds,  one  suit  being  instituted 
in  the  Court  of  the  Subordinate  Judge  and  the  other  in  the  Court  of  the 
Munsif  of  Benares.  He  obtained  a  decree  in  each  suit,  and  in  execution 
of  each  decree  the  mortgaged  property  was  attached.  Oathe  9ch  June, 
1885,  the  property  was  sold  in  execution  of  the  decree  passed  by  the  Subor- 
dinate Judge,  and  was  purchased  by  the  decree-holder  himself.  The  amount 
realized  by  the  sale  was  Bs.  4,500,  the  decree  of  the  Subordinate  Judge 
being  for  Rs.  3,585-14.  The  decree-holder  then  applied  to  the  Munsif,  in 
whose  Court  execution  of  the  other  decree  (which  was  for  Rs.  82-6) 
was  pending  to  have  the  surplus  of  the  sale-proceeds  applied  in  satisfaction 

*  Second  Appeal,  No.  1385  of  1888,  from  a  decree  of  C.  Donovan,  Esq  ,  District; 
Judge  of  Benares,  dated  the  4th  August,  1838,  reversing  a  decree  of  Pandit  Raj  Natb, 
Munsif  of  Benares,  dated  the  24th  April,  1883. 

(1)  3  A.W.N.  (1683)  61.  (2)  6  A.W.N.  (1885)  210.  (3)  11  B.  112. 
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of  that  decree,  and  the  Munsif  forwarded  the  application  to  the  Subordinate       1890 
Judge,  who,  however,  distributed  tha  surplus  among  the  holders  of  other     JAN.  29. 
decrees  (for  money  only)  against  the  judgment-debtor. 

[538]  Tha  decree-holder-  then   applied  for  execution  of  the  Munsif'a     APPEL- 
decree  by  sale  of  property  belonging  to  the  judgment-debtor  other  than  that       LATE 
hypothecated.  ClVIL 

The  Munsif    dismissed  the  application,  on  the  authority    of  Babu ' 

Ravji  v.  Ramji  Svarupji  (l).  12  A.  537  = 

On  appeal  by  the  decree-holder,  the  District  Judge  of  Benares  reversed   10  A.W.N. 
the  Munsif's  decree,  and  allowed  the  application.     The   judgment-debtor    (1890)  90. 
appealed   to   the  High   Court,  and  the  appeal  came  for  hearing    before 
Mahmood,  J.,  who  referred  it  to  a  Division  Bench.  His  Lordship  described 
the  case  as  raising  the  following  question  : — 

"  Whether  a  person  holding  two  incumbrances  against  one  and  the 
same  property,  and  by  bringing  to  sale  the  incumbered  property  in  enforce- 
ment of  the  first  incurnbrance,  and  purchasing  it  himself,  can,  subsequent 
to  such  purchase,  either  claim  enforcement  of  the  later  lien,  or  sue  for 
recovery  of  money  due  upon  such  later  lien  by  enforcement  against  some 
property  of  the  judgment-debtor  other  than  that  which  the  incurnbrancer 
has  already  purchased  in  execution  of  the  decree  which  enforced  his  prior 
deed.  " 

Pandit  Sundar  Lai,  for  the  appellant. 

Munshi  Nawal  Behari  Bajpai,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J.  and  BRODHURST,  J. — The  respondent  here  held  two 
bonds  in  which  the  same  property  was  hypothecated.  In  the  Court  of 
the  Subordinate  Judge  he  obtained  a  decree  on  one  bond,  in  the  Court  of 
the  Munsif  he  obtained  a  decree  on  the  other.  Each  decree  decreed 
the  sale  of  the  same  property.  The  respondent  attached  the  property 
under  each  decree,  and,  having  done  so,  put  it  up  to  sale  under  the 
decree  of  the  Subordinate  Judge  and  himself  purchased  it  at  the  sale.  The 
proceeds  of  that  sale  satisfied  the  decree  under  which  the  property  was 
sold,  and  left  a  surplus  which  the  Judge  directed  to  be  made  over  to  other 
parties.  The  respondent  now  seeks  to  execute  the  decree  of  the  Munsif 
against  the  other  property  of  his  debtor  which  was  not  hypothecated.  It 
[539]  appears  to  us  that  this  case  comes  within  the  principle  of  Ahmad 
Wali  v.  Baker  Husain  (2),  and  also  within  that  of  Khwaja  Bakhsh  v. 
Imaman  (3),  and  within  that  otBabu  Ravji  v.  Ramji  Svarupji  (1).  The 
lower  appellate  Court  in  appeal  made  the  order  which  the  respondent 
sought.  Applying  the  cases  which  we  hava  cited,  we  must  allow  this 
appeal  with  costs,  and  reinstate  the  decree  of  the  Munsif. 

Appeal  allowed. 


(1)  11  B.  112.  (2)  3  A.W.N.  (1983)  61,  (3)  5  A.W.N,  (1885)  210. 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  Brodhurst  and  Mr,  Justice  Tyrrell. 


[Yol. 


RAM  LAL  AND  ANOTHER    (Decree-holders)  v.  NARAIN  AND  OTHERS 
(Judgment-debtors)*  [30th  January,  1890,] 

Mortgage— Execution  of  decree—  Conditional  detne  lor  sale  not  made  absolute — Act  IV 
of  1882  (Transfer  of  Property},  is.  88,  89— Bes  jitdicata. 

A.  conditional  decree  for  the  sale  of  mortgaged  property  under  s.  88  of  the  Trans- 
fer of  Property  Act  (IV  of  1882)  cannot  be  executed  unless  and  until  it  is  made 
absolute  by  an  order  passed  under  s.  89. 

Where  on  a  previous  application  being  made  for  execution  of  such  a  conditional 
decree,  the  judgment-debtor  did  not  appear  to  oppose  the  decree-holder's  ap- 
plication for  attachment  and  sale,  but  the  application  was  dismissed  for  want  of 
prosecution, — held,  that  as  the  question  whether  the  conditional  decree  was 
capable  of  execution  before  it  was  made  absolute  was  never  before  in  issue,  and 
was  not  judicially  treated  on  the  occasion  of  the  former  application,  there  was 
no  res  judicata  on  the  point. 

[Overruled,  13  A.  278  =  11  A.W.N.  63;  F.,  22    C.  931  ;  25  M.  244  =  12  M.L.J.  279  ; 
8  O.C.  75  ;  R.,  5  O.C.  251  ;  D.,  2  8.L.R.  90.] 

THE  appellants  in  this  case  held  a  decree  against  the  respondent 
passed  on  the  24th  November  1885,  upon  a  bond  dated  the  15th  June, 
1869.  The  decree  was  a  conditional  decree  for  sale  of  property  mortgaged 
in  the  bond  ;  it  was  passed  under  s.  88  of  the  Transfer  of  Property  Act 
(IV  of  1882),  and  it  was  in  the  form  prescribed  by  sch.  iv,  No.  128  of 
the  Civil  Procedure  Code.  No  order  absolute  for  sale  under  s.  89 
of  the  Transfer  of  Property  Act  was  ever  made  or  applied  for,  On  the 
26th  April  1887,  the  decree-holders  applied  for  execution  of  the  condi- 
tional decree  of  the  24th  November,  1885,  and  the  mortgaged  property  was 
attached,  but  the  application  was,  on  the  9th  June  1887,  struck  off  for  want 
of  prosecution.  The  pre- [540] sent  application  for  execution  of  the  same 
decree  was  made  on  the  7th  January,  1888,  Objection  was  taken  on 
behalf  of  the  judgment-debtors  to  the  effect  that  the  conditional  decree  of 
the  24th  November  1885,  was  incapable  of  execution,  and  that  the 
property  could  not  be  sold  except  under  an  order  absolute  for  sale  under 
s.  89  of  the  Transfer  of  Property  Act,  which  had  never  been  passed. 

The  Court  of  first  instance  (Munsif  of  Agra)  disallowed  the  objection 
and  granted  the  application  for  execution.  The  Munsif  observed  : — "  As 
the  property  was  attached  before,  and  notice  issued,  but  the  judgment- 
debtors  took  no  objection,  and  as  I  also  find  that  according  to  the  practice 
prevailing  in  the  Civil  Courts  of  this  district  a  final  decree  was  not  prepared 
before,  therefore  the  objection  of  the  judgment-debtors  as  to  the 
correctness  of  the  decree  is  untenable." 

The  judgment-debtors  appealed  to  the  District  Judge  of  Agra.  The 
Judge  decreed  the  appeal,  observing  as  follows  :— 

"The  Munsif  in  his  judgment  has  apparently  laid  stress  on  the  fact 
that  a  wholly  irregular  course  of  practice  was  prevalent  here,  until  stopped 
by  an  order,  omitting  to  make  conditional  decree  absolute,  and  taking 
out  execution  on  the  conditional  decrees,  which  were  no  decrees  at  all. 
He  finds  that  the  practice  is  deserving  of  indulgence.  In  this  I  cannot 

*  Second  Appeal  No.  512  of  1889,  from  a  decree  of  H.  G.  Pearsa,  Esq.,  District 
Judge  of  Agra,  dated  the  27th  February,  1889,  reserving  a  decree  of  Munshi  Prag  Das, 
Munsif  of  Agra,  dated  29th  September,  1889. 
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agree  with  him.     Nor  do  I   think  ib   necessary  to  go  at  length  into  the  1890 

question  of  whether  it  was  necessary  that  objection  should  be  taken  to  the  JAN.   30, 
first  application,   and   whether  res  judicata  applies.     I  simply  find  that, 

there   never  having  been  any   decree  in  existence  capable  of  execution,  APPEL- 

execution  naturally   cannot  be  taken   out,  and,  holding  this,  I  decree  the  LATE 

appeal  with  costs  against  the  respondents."  CIVIL 

The  decree  holders  appealed  to  the  High  Court.  

Babu  Dioarka  Nalh  Banerji,  for  the  appellants.  12  A.  539  = 

Babu   Durga   Charan   Banerji    and    Hunshi   Bam  Prasad,  for    the  10  A.W.H. 

respondents.  (1890)  97. 

JUDGMENT. 

BRODHURST  and  TERRELL,  JJ. — This  is  an  appeal  in  the  execution 
department.  The  appellants  obtained  a  decree  under  s.  88  of  the  Transfer 
of  Property  Act  on  the  24th  November,  1888.  They  [541]  never  made 
any  application  under  s.  89  to  have  that  decree  made  absolute,  and  they 
have  now  in  January  1888,  taken  out  execution  of  the  original  decree.  The 
Court  below  has  held  that  the  present  decree  is  not  capable  of  execution, 
and  that  an  application  on  the  part  of  the  decrea-holders  to  have  the  decree 
made  absolute  would  now  be  barred  by  time.  In  second  appeal  two  pleas 
are  urged  on  behalf  of  the  decrea-holders.  First  that  the  order  made  by 
the  Court  executing  the  decrea  in  April  1887,  was  equivalent  to  an  order 
making  the  decree  absolute.  But  looking  at  the  proceeding,  ib  is  obvious 
that  this  is  not  so.  Secondly,  it  was  contended  that  i)his  question  is  res 
judicata  between  the  parties,  because  when  notice  was  issued  to  the 
judgment-debtors  in  April  1887,  they  did  nob  appear  to  oppose  the  decree- 
holder's  application  for  attachment  aad  sale,  bub  as  the  question  was 
never  before  in  issue,  and  was  not  judicially  treated  in  1887,  or  subse- 
quently till  the  present  application  was  made,  it  is  plain  that  there  has 
been  no  adjudication  on  the  point  which  can  bar  the  decision  of  the 
objection  now  taken.  The  appeal  is  dismissed  with  costs. 

Appeal   dismissed. 


12    A.  311  =  10  A. W  N.  (1890;  99. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Brodhurst  and  Mr.  Justice  Tyrrell. 


BABC  BAM  AND  ANOTHER  (Plaintiffs)  v.  RAM  DAYAL  AND  ANOTHER 
(Defendants)*  [30th  January,  1890.] 

Principal  and  agent— Suit  by  ±.ri>icifal  against  agen'.  to  recover  money  received  aid  not 
accounted  for— Act  XV of  1877  (Limi'.a'.icn  Act)  ich.  ii,  No,  S9— Termination  of 
agency— Act  IX  of  1872  (Contract  Act  ,  ss.  -201,  218. 

Where  an  agent  fur  the  sUe  of  goods  receives  the  prioa  thereof,  the  agency 
does  not  terminate,  with  reference  to  ss.  201  and  218  of  the  Contract  Aot  (IX  of 
1872)  until  he  h*s  paid  the  price  to  the  principal ;  and  a  demand  made  by  the 
principal  for  an  account  cf  the  price  is  made  "  during  the  continuance  of  the 
agency  "  within  the  meaning  of  sob.  ii,  art.  89  of  the  Limitation  Aot  (XV  of 
1877  ;  and  a  suit  by  the  principal  to  recover  the  price  is  therefore  within  time  if 
brought  within  three  years  from  the  date  of  such  demand.  The  agency  does  not 


•  Second  Appeal,  No.  400  of  1888,  from  a  decree  of  H,  G.  Pearee,  Esq.,  District 
Judge  of  Agra,  dated  the  15th  December,  1887,  confirming  a  decree  of  Munshi  Prag 
Das,  Munsif  of  Agra,  dated  the  10th  September,  1887. 
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terminate    immediately  on  the    sale    of    the    goods.     It  does    terminate  at  the 
time  when  the  plaintiff  obtained  knowledge  of  the  defendant's  breach  of  duty. 

'—         [P.,  26  0,  715  (725)-3  C.W.N.  524.) 


1890 

JAN.  30. 


APPEL- 
LATE 
CIVIL. 

12  A.  311  = 
10  A  W  N. 
(1890)  99. 


[542]  THE  facts  of  this  case  were  as  follows  : — The  plaintiffs  were 
merchants  trading  at  Agra,  and  tbev  consigned,  at  different  dates  in 
1881,  152  bags  of  jeer  a  or  cummin  seed  to  the  defendants,  who  were  the 
plaintiffs'  agents  in  Calcutta,  on  commission  sale.  On  the  8th  December, 
1881,  the  defendants  sent  to  the  plaintiffs  an  account  of  119  out  of  the 
152  bags.  No  account  was  ever  rendered  of  the  remaining  33  bags, 
which  were  sold  in  January  1882,  and  the  plaintiffs  made  no  inquiry 
and  took  no  action  regarding  these  bags  until  the  27th  December  1886, 
when  they  demanded  from  the  defendants  the  price  realised  on  sale  of 
the  33  bags  ;  the  demand  being  refused,  the  present  suit  was  instituted 
in  March,  1887.  The  plaintiffs  alleged  in  their  plaint  that  the  defend- 
ants had  neither  returned  the  jeera  seed  nor  remitted  the  value  thereof, 
and  they  claimed  Rs.  543-3-9  as  the  price  realized  on  the  sale  of  the 
33  bags.  The  defendants  pleaded,  inter  alia,  that  the  suit  was  barred 
by  limitation. 

The  Court  of  first  instance  (Munsif  of  Agra)  dealing  with  this  plea, 
observed: — "  I  find  that  this  suit  is  governed  by  articles  88  and  89  of  Act 
XV  of  1877.  It  is  admitted  by  the  parties  that  no  account  was  ever 
demanded  and  refused.  It  remains  to  be  determined  whether  the  agency 
has  terminated,  and  if  so,  whether  the  suit  was  filed  within  three  years 
from  the  date  of  termination  of  the  agency.  Under  s.  201  of  the  Indian 
Contract  Act  of  1872,  "  agency  is  terminated  by  the  principal  revoking 
his  authority  or  the  agent  renouncing  the  business  of  the  agency,  or  by 
the  business  of  the  agency  being  completed,  or  by  either  the  principal  or 
agent  dying  or  becoming  of  unsound  mind,  or  by  the  principal  being 
adjudicated  an  insolvent  under  the  provisions  of  any  Act  for  the  time 
being  in  force  for  the  relief  of  insolvent  debtors."  In  this  case  the  autho- 
rity of  the  principal  was  never  revoked,  the  principal  and  agents  are  alive 
and  of  sound  mind,  and  the  principal  has  not  been  declared  an  insolvent 
under  any  such  Act  as  referred  to  in  this  section.  It  is  to  be  seen  whether 
the  business  for  which  the  agency  was  created  has  been  completed.  In  this 
case  the  agency  was  created  for  the  sale  of  merchandize  or  goods  sent  to 
the  agent  [543]  by  the  principal.  The  principal,  that  is,  the  plaintiffs,  as 
would  appear  from  the  petition  of  plaint,  consigned  some  152  bage  of  jeerato 
the  agents,  the  defendants,  in  Calcutta,  to  be  sold  by  them  between  Chait 
Sudi  15th  Sambat  1938  and  Baisakh  Badi  15th  Sambat  1938.  The 
agents  sold  119  bags  and  credited  the  value  to  the  plaintiffs'  account. 
The  remaining  33  bags  were  not  accounted  for.  After  the  said  consign- 
ment of  152  bags,  no  other  goods  were  sent  to  the  defendants  for  sale. 
The  defendants  sent  an  account  to  the  plaintiffs  on  the  15th  Baisakh  Sudi 
Sambat,  1938,  i.e.,  8th  December,  1881.  Attar  this,  the  plaintiffs  never 
demanded  any  account  whatever  of  the  remaining  33  bags,  The  defend- 
ants sold  their  33  bags  of  jeera  somewhere  in  January,  1882,  but  they 
neither  informed  the  plaintiffs  of  the  sale  nor  submitted  any  account,  nor 
paid  the  value  thereof  to  them.  The  plaintiffs  also  remained  silent 
up  to  the  27th  December  1886,  when  they  demanded  the  price  of 

the  defendants  refused    to  pay   them, 
above,    it   is    clear  that    the    business 


the  said  33  bags  of  jeera,   and 
From    the   circumstances    stated 


of  the  agency  terminated    or  wag   completed  when   the  goods  for  the  sale 
whereof  it   was  created  were  sold,  namely,  Magh  Sudi  2nd  Sambat  1938. 
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Magh  Sadi  2nd  Simbat 
suit  is   therefore   barrad    by 


In  my  opinion  ib  is  not  necessary  for  the  completion  of  the 
business  of  the  agency  for  such  purposes  that  the  price  of  the  goods 
sold  be  paid  to  the  principal  The  contention  of  the  learned  Counsel  for 
the  plaintiffs  that,  as  the  plaintiffs  were  not  informed  of  the  sale  of  the 
goods,  in  other  words,  had  no  knowledge  of  the  sale,  no  cause  of  action 
accrued  to  them,  and  therefor 3  limitation  coulJ  not  run  from  the  date  of 
sale,  has  no  force.  This  is  not  the  case  in  which,  according  to  the  Indian 
Limitation  Act,  a  plaintiff's  ignorance  ot  the  occurrence  of  the  breach 
affects  the  starting  point  of  limitation.  I  may  add  hera  that  there  is  no 
allegation  of  fraud  in  the  petition  of  plaint,  or  anywhere  in  the  records  of 
this  case.  Had  there  been  such  an  allegation,  the  case  might  have  been 
different.  The  present  suit  has  not  been  brought  within  three  years 
from  the  date  of  termination  of  the  agency  ;  i.e., 
1938,  when  the  g^ods  were  sold.  The 
limitation." 

[544]  The  plaintiffs  appealed  to  the  District  Judge  of  Agra,  the 
material  portion  of  whose  judgment  was  as  follows: — 

"  The  appellants  contend  that  it  is  not  the  duty  of  a  principal  to  look 
after  his  agent,  but  for  the  agent  to  submit  accounts  to  his  principal,  and 
that  tha  cause  of  action  does  not  accrue  from  the  date  of  sale,  but  from 
the  date  when  the  plaintiffs  bacama  aware  of  it.  In  1882  the  respondents 
obtained  a  decree  against  the  appellants  in  Calcutta  for  Bs.  600.  This 
was  executed  in  1884,  and  the  plaintiffs  (appellants)  admit  that  they  then 
baoame  aware  that  the  33  bags  had  bean  sold,  in  spite  of  which  they  admit 
they  never  called  for  any  accounts  or  took  any  action  till  1887.  For  the 
respondents  it  is  urged  that  s.  213  of  the  Contract  Act  applies,  viz.,  that 
the  agent  is  bound  to  render  proper  accounts  to  his  principal  on  demand. 
In  the  Court's  opinion,  the  appellants  showed  wilful  and  incomprehensible 
carelessness  in  not  demanding  the  account  of  these  33  bags  for  six  years, 
and  are  not  entitled  to  plead  ignorance  when  they  took  none  of  the  legitimate 
means  open  to  them  to  learn,  by  applying  for  accounts,  what  had  become 
of  these  bags.  The  Court  holds  that  art  89,  sch.  ii,  Limitation  Act, 
XV  of  1877,  fully  applies  to  this  case,  and  that  the  plaintiffs  are  time- 
barred.  The  Court  therefore  dismisses  tha  appeal  with  costs  against 
the  appellants." 

The  plaintiffs  presented  a  second  appeal  to  the  High  Court. 

The  Hon.  Pandit  Ajudhia  Nath,  Pandit  Sundar  Lai,  and  Munshi 
Nawal  Behari,  Bajpai,  for  the  appellants. 

Mr.  C.  Dillon  and  Mr.  R.  Malcomson,  for  the  respondent. 

JUDGMENT. 

BRODHURST  and  TYRRELL.  JJ — This  suit  has  been  erroneously 
dismissed  as  barred  by  limitation  by  both  the  Courts  below.  The  plaintiffs 
are  merchants  who  employed  the  defandants  as  brokers  for  the  sale  of 
certain  goods,  the  defendants  being  bound  on  the  sale  of  the  goods  to  remit 
the  prices  realized  to  the  plaintiffs.  The  plaintiffs  alleged  that  the  defend- 
ants furnished  an  account  and  sent  certain  moneys,  but  kept  them  out  of 
the  account,  anxl  di  ]  noi  remit  the  price  of  some  jeera  seed,  which  is  claimed 
in  this  action.  The  defendants'  main  answer  was  that  they  had  the  plaintiffs' 
[545]  authority  for  writing  the  debt  off  against  debts  due  to  them  byithe 
plaintiffs.  The  Court  below  has  dismissed  the  suit  under  art.  89  of  the 
Limitation  Act ;  apparently  the  learned  Judge's  reasons  were  thj»t  the 
agency  had  determined  within  the  meaning  of  s.  201  of  the  Contract  Act 
more  than  three  years  before  this  suit  was  brought,  and  because  the  plaintiffs 
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1890        showed  carelessness  in  not  demanding  the  account  of  33  bags  for  six  years, 

JAN.  80.     an(^    are   not   entitled  to  plead  ignorance  when  they  took   none   of   the 

legitimate  steps  open  to  them.     Tbe  learned  Judge  thought  that  the  termi- 

APPEL-     nation  of  the  agency  was  to  be  ascertained  and  to  run  from  the  time  of  the 

LATE       plaintiff's    knowledge   of  the  defendants'  breach  of  duty,    but   that    has 

CIVIL       nothing    to    do   with    the  termination  of  an  agency  under  art.  89  of  the 

'      Limitation  Act.     The  teiminus  a  quo  of  that  article  is  "  when  the  account 

12  A.  541  =  is  during  the  continuance  of  the  agency  demanded  and  refused,  or  where  no 
10  A  W.N.  such  demand  is  made,  when  the  agency  terminates."  There  is  no  question 
(1890i  99.  of  knowledge  or  carefulness  involved  in  this  article.  Now  the  Court  of 
first  instance  found  that  on  or  about  December,  1886,  the  plaintiffs 
demanded  an  account  of  the  price  of  these  33  bags  and  the  defendant 
refused  to  pay,  that  was  some  six  months  before  the  suit  was  brought. 
Then  arises  the  question  whether  these  accounts  were  demanded  and 
rafused  during  the  agency  or  not.  It  was  argued  wibh  much  ingenuity 
that  under  s.  201  of  the  Contract  Act  the  agency  had  terminated  immedi- 
ately on  the  sale  of  the  goods  by  the  business  of  the  agency  being 
completed.  Bats.  218  of  the  same  statute  provides  that  an  agent  is 
bound  to  pay  to  his  principal  all  sums  received  on  his  account.  Charly 
then  the  business  does  nob  terminate  on  receipt  of  the  money  by  the 
agent,  inasmuch  as  there  is  a  subsequent  obligation  to  account  for  the 
sums  and  to  pay  them.  Moreover  there  was  no  allegation  that  their 
business  relation  had  terminated  when  the  action  was  brought  in  the 
Court  below,  and  there  was  no  justification  in  law  or  in  fact  for  holding 
that  the  agency  terminated  as  soon  as  the  defendants  sold  the  property. 
Applying  therefore  art.  89  of  the  Limitation  Act,  the  suit  is  not  barred, 
and  the  case  must  go  back  to  the  Court  of  first  instance,  and  the  costs 
will  abide  the  result!  Cause  Remanded. 


12  A.  546  =  10  AWN.  (1890)  77. 
[546]  APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Ghief  Justice  and  Mr.  Justice 
Brodhurst. 


MITTHU  LAL  AND  OTHERS  (Defendants)  v.  KISHAN  LAL 
(Plaintiff.)*  [4th  February,  1890.] 

Execution  of  decrfie— Distribution  of  proceeds  of  execution- sale — Sale  in  execution  of 
decree  enforcing  mortgage— Priority  of  mortgages — Civil  Procedure  Cod),  s,  295 
proviso  (c)—Act  IV of  1882  (Transfer  of  Property]  Act,  s.  80. 

A  mortgaged  certain  property  to  B  in  July  1874,  to  C  in  March,  1877,  and  again 
to  B  in  November,  1877.  B  obtained  a  decree  directing  the  sale  of  the  property 
in  satisfaction  of  bis  two  mortgages,  and  it  was  sold  accordingly-  Subsequent  to 
the  sale,  C  obtained  a  similar  decree  npon  his  mortgage,  and  having  unsuccess- 
fully applied  in  bit  own  suit  to  have  his  decree  satisfied  out  of  the  sale-proceeds 
after  payment  of  B^s  first  mortgage  of  July  1874,  brought  a  suit  under  the  last 
paragraph  hut  one  of  B.  295  of  the  Oivil  Procedure  Code  to  recover  the  amount 
received  by  B  in  respect  of  B's  mortgage  of  November  1877. 

Held  that  to  read  the  words  "  an  incumbrance  "  in  s.  295,  proviso  (c)  of  the 
Civil  Procedure  Code  as  "an  incumbrance  or  incumbranees",  so  as  to  give  priority 
to  B's  mortgagee  of  November  1877,  over  C's  earlier  mortgage  of  March  1877, 

*  Second  Appeal,  No.  437  of  1638  from  a  deotee  of  Babu  Abinash  Chandra  Bauerji, 
Subordinate  Judge  ot  Aligarh.  dated  the  6'h  March,  1888,  reversing  a  decree  ol  Maulvt 
Muhammad  Ezid  Bakhsh,  Munsifi  of  Kasg*nj,  dated  the  19th  March,  1687. 
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would  be  to  defeat  the  intention  of  the  Legislature  as  expressed  in  that  section 
and  also  in  a.  80  of  the  Transfer  of  Property  Act  (IV  of  1832)  ;  and  that  G  was 
entitled  to  maintain  the  euit. 


1890 

FEE  4. 


THH  facts  of  this  case  are  sufficiently  sbatod  in  the  judgment  of 
Court. 

The  Hon.  Pandit  Ajudhia  Nath  and  Munshi  Ram  Prasad>  for 
appellants. 

Mr.  Diuarka  Nath  Banerji,  for  the  respondent. 

JUDGMENT. 
J.  and  BRODHURST,  J. — There 


the     APPEL- 
LATE 
fch0     CIVIL. 

12  A.  346=1 
10  A.W.N. 
(1890)  77. 


EDGE,  C.  J.  and  BRODHURST,  J. — There  is  no  dispute  about  the 
facts  in  this  case.  One  Narain  Singh  on  the  8th  July,  1874,  mortgaged 
certain  property  to  Bam  Lai.  On  the  23rd  November,  1877,  he  further 
mortgaged  the  same  property  to  Ram  Lai.  On  the  7th  March  1877,  he 
had  mortgaged  the  same  property  to  Kishan  Lai,  who  is  plaintiff  in  this 
suit.  Bam  Lai  obtained  a  decree  on  the  31st  August,  1883,  for  the  amounts 
due  under  his  mortgages  of  the  8th  July, 1874. and  the  23rd  November,1877. 
That  decree  directed  a  sale.  On  the  20th  June,  1885,  the  property  was 
sold  in  execution  of  that  decree.  That  sale  was  confirmed  on  the  26th  June, 
1886.  Kishan  Lai  had  obtained  a  decree  for  sale  of  the  same  property  on 
the  28th  [547]  September,  1885.  Kishan  Lai  applied  in  his  own  suit  to  have 
his  decree  satisfied  out  of  the  proceeds  of  the  sale  under  Bam  Lai's  decree 
after  payment  of  Bam  Lai's  first  incumbrance.  The  proceeds  were  handed 
over  to  Bam  Lai  in  discharge  of  the  mortgage  of  the  8th  July,  1874,  and 
that  of  the  23rd  November,  1877.  Of  what  remained  there  was  not 
sufficient  to  discharge  Kishan  Lai's  mortgage.  Kishan  Lai  brought  this 
suit  against  the  representatives  of  Bam  Lai  to  recover  the  amount  which 
had  been  received  in  respect  of  the  mortgage  of  the  23rd  November,  1877, 
on  the  ground  that  as  his  mortgage  had  not  been  satisfied,  they,  the  repre- 
sentatives, were  persons  not  entitled  within  the  meaning  of  s.  295  of  the 
Code  of  Civil  Procedure  to  receive  that  amount.  The  first  Court  dismissed 
the  claim.  The  Subordinate  Judge  on  appeal  gave  the  plaintiff  a  decree. 
The  defendants,  representatives  of  Bam  Lai,  have  appealed. 

Pandit  Ajudhia  Nath  contended  that  under  s.  295,  clause  (c)  the  repre- 
sentatives of  Bam  Lai  took  priority  in  distribution  of  the  proceeds  not 
only  in  respect  of  the  money  under  the  mortgage  of  the  8th  July,  1874, 
but  in  respect  of  the  moneys  due  under  the  mortgage  of  the  23rd  November, 
1877,  over  Kisban  Lai,  plaintiff.  That  contention  is  based  on  what 
appears  to  us  to  ba  a  misreading  of  clause  (c).  The  Pandit  contends  that 
the  words  "when  immoveable  property  is  sold  in  execution  of  a  decree 
ordering  its  sale  for  the  discharge  of  an  incumbrance  thereon"  mean  either 
incumbrance  or  incumbrances,  and  that  as  the  property  was  sold  under  a 
decree  ordering  its  sale  for  discharge  of  those  two  incumbrances,  they  took 
priority  over  Kishan  Lai's  incumbrance.  To  so  read  that  section  and  to 
so  apply  it  to  a  case  like  this  would  be  in  our  opinion  to  frustrate  the 
object  the  Lagislature  had  in  view  not  only  in  s.  295  of  the  Code  of  Civil 
Procedure,  but  in  s.  80  of  the  Transfer  of  Property  Act,  and  would  be  to 
apply  a  principle  to  the  distribution  of  proceeds  which  would  give  priority 
to  a  subsequent  incumbrance.  Indeed,  if  the  Pandit  is  correct,  Kishan  Lai 
would  not  be  a  person  entitled  to  share  in  any  distribution  in  this  case, 
because  his  incumbrance  instead  of  being  subject  to  that  of  the  23rd 
November,  1877,  [548]  was  prior  to  it,  and  if  we  were  to  treat  that  incum- 
brance of  the  23rd  November,  1877,  as  in  this  case  the  incumbrance  within 
the  meaning  of  clause  (c)  for  the  discharge  of  which  the  sale  was  ordered, 
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Kishan  Lai  would  not  come  within  the  third  category  of  distribution,  nor 
would  be  come  under  the  fourth,  for  his  decree  was  a  decree  for  enforcement 
of  a  lien  and  not  a  decree  for  money  within  the  meaning  of  that  clause. 
Under  the  circumstances  of  the  case  the  Subordinate  Judge  was  right, 
and  the  plaintiff  is  entitled  to  maintain  the  suit.  We  dismiss  the  appeal 
with  costs.  Appeal  dismissed. 


12  A.  £48  =  10  AWN.  (1890)  89. 

APPELLATE  CIVIL. 
Before  Sir  John  Edqe,Kt.,  Chief  Justice,  Mr.  Justice  Brcdhurst. 


SALIG  EAM  AND  ANOTHER  (Defendants)  v.  EAR  CHAPAN  LAL 
AND  ANOTHER  (Plaintiffs).*       [13th  March,  1890.] 

Mortgage- First  and  second  mortgages — Purchase  of  mtrtcjaged  prcperty  by  first 
mortgagee— Suit  by  second  mortgagee  for  sale — Plaint  denying  or  ignotirg  title  of 
first  mortgagee — Suit  to  be  ditmissed. 

Where  a  second  mortgagee  coming  into  Court  and,  denying  or  ignoring  the 
title  of  a  prior  mortgagee,  asks  to  have  the  property  sold  as  if  there  were  no  prior 
incumbrance,  the  suit  should  be  dif missed,  and  should  not  be  decreed  with  words 
of  limitation  reserving  the  rights  of  the  prior  mortgagee.  Baghur.ath  Piasad  v. 
Jurawan  Rai  (I)  referred  to. 

[D.,    17   A.  48  =  14  A.W.N.  199  ;  21  A.   (272)  573  =  19  A.W.N.  62  ;  i7   A.   75  =  A.W.N. 
(1904)  166  =  1  A.L.J.  476  ;  21  A.W.N.  68.] 

THE  facts  of  this  case  are  stated  in  the  judgment  of  the  Court. 
Mr.  G.  T.  Spankie,  for  the  appellants. 
Munshi  Kashi  Prasad,  for  the  respondents. 

JUDGMENT. 

EDGE,  C.  J.  and  BRODHURST,  J. — In  this  case  the  plaintiffs  brought 
a  suit  for  enforcement  of  a  hypothecation  bond  by  sale  of  the  property 
mentioned  in  the  bond.  In  their  plaint  they  alleged  that  the  defendants  4 
and  5  were  in  possession  of  a  shop,  portion  of  the  property,  under  a  sale- 
deed,  subsequent  to  the  plaintiff's  mortgage,  which  sale-deed,  the  plaintiffs 
alleged,  had  been  collusively  obtained.  They  in  fact  denied  that  the 
defendants  4  and  5  had  any  right  to  resist  their  claim  to  bring  the 
whole  property  to  [649]  sale.  When  the  facts  were  investigated,  it  turned 
out  that  the  defendants  4  and  5  stood  in  the  position  of  mortgagees 
holding  in  priority  to  the  plaintiffs,  and  that  the  sale  to  these  mort- 
gagees was  a  good  sale.  The  defendants  4  and  5  were  entitled  to  call 
in  aid  for  their  protection  their  prior  mortgage.  In  the  sale-deed  that 
prior  mortgage  was  referred  to,  so  that  the  plaintiffs,  who  had  ascertained 
in  the  registry  the  fact  that  the  sale-deed  had  been  executed,  could,  if 
they  had  chosen,  have  ascertained  the  facts  as  to  the  prior  mortgage 
which  was  made  in  favour  of  the  defendants  4  and  5.  As  we  have 
said,  the  plaintiffs'  suit  ignored  any  right  in  the  defendants  4  and  5, 
and  in  effect  asked  for  a  sale  of  the  property  free  from  any  claim  of  the 
defendants  4  and  5.  The  plaintiffs  obtained  a  decree  for  sale,  that  decree 
providing  that,  as  to  the  shop,  the  auction-purchaser  would  take  subject 


*  Second  Appeal  No.  644  of  1888  from  a  decree  of  Munshi  Lalta  Prasad,  Subor- 
dinate Judge'; of  Ghazipur,  dated  the  30th  January,  1888.  confirming  a  decree  of  Babu 
Bepin  Behari  Mukerji,  Munaif  of  Gazipur,  dated  the  27th  July,  1887. 

(1)€  A.  105. 
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to  the  prior  mortgage  of  the  defendants  4  and  5.     The  defendants  4  and  5 
have  brought  this  second  appeal. 

The  first  thing  to  be  nobiced  is  that  the  plaint  does  not  contain  a 
true  statement;  of  the  circumstances  constituting  the  cause  of  action  ;  the 
next  thing  to  be  observed  is  that  the  circumstances  stated  in  the  claim 
did  not  entitle  the  plaintiffs  to  the  limited  decree  which  they  got.  What 
we  mean  is  that  if  the  circumstances  stated  in  the  claim  were  true  and 
were  all  the  circumstances  affecting  the  rights  of  the  parties  in  this  case, 
the  plaintiffs  would  have  been  entitled  to  a  clean  decree  for  the  sale,  and 
not  to  the  limited  decree  which  they  got.  Now,  in  our  judgment,  where  a 
second  mortgagee  coming  into  Court,  and  denying  or  ignoring  the  title  of  a 
perior  mortgagee,  asks  to  have  the  property  sold  as  if  there  were  no  prior 
inoumbrance,  the  only  way  to  deal  with  this  suit  is  to  dismiss  it,  for 
it  is  a  suit  brought,  either  on  a  false  statement  of  facts,  or  upon  a 
suppression  of  material  facts.  We  have  been  referred  to  a  Full  Bench 
judgment  of  this  Court  in  Raghunath  Prasad  v.  Jurawan  Rai  (1). 
In  that  case  the  attention  of  the  learned  Judges  does  not;  appear  to 
have  been  drawn  to  the  nature  of  the  statements  which  were  made  in 
the  plaint,  if  the  statements  in  the  plaint  in  that  case  were  similar  to 
those  in  the  plaint  in  thie  case.  What  the  Judges  [550]  did  there  was 
to  insert  into  the  decree  below  words  of  limitation  reserving  the  rights 
of  the  prior  mortgagee  ;  whether  they  were  asked  to  do  more  than  that  we 
do  not  know.  In  this  case  the  appeal  of  the  defendants  4  and  5  is  allowed 
with  costs,  and  the  suit  so  far  as  they  and  this  property  are  concerned  is 
dismissed  with  costs  in  all  Courts.  The  costs  will  be  in  proportion  to  the 
interests  of  the  defendants  4  and  5.  Decree  modified. 


12  A.  550  =  10  A.W.N.  (1890)  176. 
APPELLATE  CRIMINAL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Brodhurst. 
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QUEEN-EMPRESS  v.  PAYAG  SINGH.     [20th  June,  1890.] 

ActXLVof  1860,  Penal  Code.  s.  154— Liability  rf  owner  or  occupier  rfland  on  which  an 
uilawful  assembly  is  held- 

It  is  not  necessary,  in  order  to  render  the  owner  of  land  on  which  a  riot  takes 
place  criminally  liable,  that  he  should  be  aware  of  the  likelihood  of  such  an 
occurrence.  That  his  karinda  should  have  taken  an  active  part  in  the  riot  is 
sufficient  to  warrant  the  conviction  of  the  owner,  under  s.  154  of  the  Penal 
Code. 

[P.,    28   0.   501  =  5  C.W.N.    771    (778)  ;  R.  8  0.3.  418  (422)  ;  12  Cr.L.J.    441  (443)  = 
11  Ind.  Oas.  785  (787)  =7  N.L.R.  101  (105)  ] 

THE  facts  of  this  case  appear  from  the  judgment  of  the  Court. 

Mr.  A.  H.  S.  Reid,  for  the  Crown. 

Mr.  J.  E.  Howard  and  Munshi  Bishan  Sahai,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J.  and  BRODHURST,  J. — This  is  an  appeal  on  behalf  of  the 
Government.  Payag  Singh  is  a  zemindar.  His  agent  was  Jai  Mangal 
Singh.  Payag  Singh  had  a  dispute  with  one  of  his  tenants  as  to  a 
olump  of  bamboos.  His  agent,  Jai  Mangal,  not  being  content  to  allow 
the  civil  Court  to  settle  the  dispute,  went  to  the  field  accompanied  by 
a  lot  of  men.  He  in  fact  fomented  the  riot  in  which  Pir  Khan,  the 


(1)  8  A.  105. 
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1890        man  with   whom   the  dispute  was   as   to  the  clump  of  bamboos,    was 
JUNE  20.     killed.     Payag  Singh  was  fined  Rs.     1,000,  under  s.  154  of  the  Indian 
Penal  Code.     The  late  Sessions  Judge  of   Benares  set  aside  that  order, 
APPBL-    baing  of  opinion,    that  the  section  did   not  apply,  as  it  was  not  proved 
LATE       that  Payag  Singh  knew  or  had  reason    to  believe  that  a  riot  was  about  to 
CRIMINAL.  De  committed.     The    knowledge  of  the  owner  or    occupier  in  cases    of 
this  kind  is  immaterial.     He   is  liable    for  the  acts  of  his    commission 
121,830=   [551]   and  the  acts  of   omission  not   only  of  himself  but  of  his    agent  or 
10  A.W.N.    ojanager.     Payag  Singh's  karinda,   so  far    from  using  all  lawful  meaus  in 
(1890)  176.   his  power  to  suppress  the  riot  and  the  unlawful  assembly,  took  all  unlaw- 
ful means  in  his  power  to  encourage  it.   In    our  opinion  that  Judge  ought 
not  to  have  interfered  in   this  case.     We  allow    tha  anpeal  and  set    aside 
the  order  of  the  Sessions  Judge.     We    convict  Payag  Singh,  under  s.  154 
of  the  Indian  Penal  Code,  and  sentence  him  to  a  fine  of  Us.  1,000,  which 
is  to  be  realized  according  to  law.  Appeal  allowed. 


12  A   351  =  10    A.W  N.  (1890)  178. 

REVISIONAL  CRIMINAL. 

Before  Mr.   Justice  Young. 


DWARKA  LAL  (Applicant]  v,  MAHAUEO  RAI  AND  OTHERS  (Opposite 
parties).      [4th  July,  1890.] 

Criminal  Procedure   Cede,  ss   2-26,  2-27 — -Fowir  of  Sessions  Judge  to  loi'.lidraw  a  charge 
framed  by  U.m. 

The  word  "  alter  "  in  s.  227  of  the  Criminal  Procedure  Code  includes  with- 
drawal by  a  Sessions  Judge  of  a  charge  added  by  him  to  the  charge  on  which  the 
commitment  has  been  made. 

[R.,  10  Bom.  L.R.  848  (864);  10  C.P.L.R.  13  (14)  Cr  ] 

THE  facts  of  this  case  sufficiently  appear  from  the  judgment  of 
Young,  J. 

Mr.  G.  T.  Spankie,  for  the  applicant. 
Mr.  J".  E.  Howard,  for  the  opposite  party. 

JUDGMENT. 

YOUNG,  J. — In  this  case  the  accused  were  originally  charged  by  the 
Magistrate  and  committed  for  trial  under  s.  395,  Indian  Penal  Code.  When 
the  trial  commenced  in  the  Court  of  Session,  the  Judge  of  his  own  motion 
added  additional  charges  under  ss.  147,  149  and  452,  Indian  Penal[Code. 
Prior  to  the  conclusion  of  the  trial,  the  Judge  withdrew  the  charges 
w,hich  he  had  himself  added,  and  tried  the  prisoners  on  the  original  charge 
only,  without  putting  the  case  on  the  additional  charges  to  the  assessors 
at  all.  Finally,  the  accused  persons  were  acquitted  of  the  original  charge 
of  dacoity. 

[552]  This  Court  is  moved  to  set  aside  the  proceedings  of  the  lower 
Court  and  to  direct  that  the  case  be  tried  oub  on  the  charges  framed  by  the 
Judge  himself  and  which  were  withdrawn  by  him. 

Ss.  226  and  227  of  the  Criminal  Procedure  Code  deal  with  the 
powers  of  a  Court  as  to  framing  a  charge,  or  adding  to,  or  otherwise 
altering  a  charge  when  a  person  has  been  committed  for  trial,  eitherrwithout 
a  charge  at  all,  or  with  an  imperfect,  or  erroneous  charge,  and  Mr.  Spankie 
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invited  the  Gourb'a  attention  to  Queen- Empress  v.  Appa  Subhana  Men-       1890 
dre  (1)  and  also  Empress  v.  Poreshollah  Sheik  (2).     The  learned  Counsel     JULY  4, 
for  the  applicant  contended  that  although  s.  227  expressly  authorizes  any 
Court  to  alter  any  charge,  at  any  time  before  the  opinions  of  the  assessors      EBVI- 
are  expressed,  yet  in  that  section  the  word"  alter"  ougbt  not    to  be  taken     SIGNAL 
to  be  tantamount  to  "  expunge,"  and  that  the  word"  charge,"  ought  not  CRIMINAL, 
to  be  read  as  meaning  any  head  of  the  charge.    No  doubt  s.  215,  Criminal 
Procedure  Code,  declares  that  a  commitment  once  made  by  a  competent  12  A.  851  = 
Magistrate  can  only  be  quashed  by  the  High  Court,  but  there  is  no  express   10A.W.N. 
law  as  far  as  lam  aware  which  prohibits  a  Court  of  Session  to  withdraw    (I890j  178. 
a  charge  framed  by  itself  at  the  commencement  of  a  trial  and  which  such 
Court  subsequently  considers  to  have  been  an  improper  charge.     To  this 
extent    I    think  the    word  "  alter  "   in   s.  227,  Criminal  Procedure  Code, 
must  be  taken  to  include  withdraw.     The  more  usual  procedure  where  a  . 
Court   considers  there  is  no  evidence  to  lay  before  the  assessors,  is  for  the 
Court  itself  to  record  a  finding  under  s.  289,  Criminal  Procedure  Code,  to 
that  effect.     But  it  should  be  observed  that  this  section  applies  only  where 
there  is  no  evidence,  and  would  not  cover  a  case  where  the  Court  consi- 
ders that  the  charge  was  in  itself  improper. 

I  am  therefore  not  of  opinion  that  any  action  on  the   part  of  this 
Court  is  required  in  the  present  instance.    The  "application  is  dismissed. 

Application  rejected. 


12A.  583  =  9  A.W  N.  (1889)  185. 

[553]   APPELLATE  CIVIL. 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Tyrrell. 


KISHORE  SINGH  (Defendant)  v,  SABDAL  SINGH  AND  ANOTHER. 
(Plaintiffs}.*     [2lst  December,  1889.] 

Plaint,  rejectitncf — Civil  Procedure  Code,  ss.  54,  56. 

S.  54  of  the  Civil  Procedure  Code  m<*y  be  applied  at  any  stage  of  a  suit. 

{P.,  18  M.  338  (341)  ;  1  C.W.N.  670  (671)  ;  Appr..  27  C.  376  (378)  ;  R.,  34  C.  20  = 
11  C.W.N.  28=1  M.L.T.  355  =  4  C.L  J.  421  'F.B)  ;  U.B  B.  (1892—1996), 
Vol.  II.  253  ;  1  N.L.K.  103  ;  CODS.,  15  A.  65  (68j.] 

THIS  was  a  suit  for  pre-emption  hased  on  theiuajib-ul-arz  of  a  village; 
Lachura,  in  tho  district  of  Jhansi  The  plaintiffs  had  brought  a  previous 
suit  against  the  defendants  for  the  same  purpose,  and  the  plaiut  in  that 
suit  alleged  that  the  sale  in  respect  of  which  the  suit  was  brought  was 
illegal  and  void,  the  deed  having  been  executed  without  consideration  and 
for  the  purpose  of  defrauding  the  plaintiffs.  The  plaint  was  admitted  an.d 
registered,  and  one  of  the  issues  recorded  was  : — "  Are  the  plaintiffs  barred 
from  claiming  pre-emption  by  their  assertion  that  the  deed  is  illegal  ?" 
At  the  hearing  of  the  suit,  the  Court  of  first  instance  (Assistant  Commis- 
sioner of  Jhansi)  made  an  order  rejecting  the  plaint  on  the  ground  that  a 
right  of  pre-emption  could  not  be  claimed  in  respect  of  a  sale  impugned 
by  the  plaintiffs  as  illegal.  In  rejecting  the  plaint,  the  Court  observed 

*  First  Appeal,  No.  146  of  1888,  from  an  order  of  G.  E.  Ward,  Esq.,  Commissioner 
of  Jhansi,  dated  the  4th  August,  1888. 

(1)  8  B.  200.  (2)  7  O.L.B.  143. 
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1889        that  the  plaintiffs  had  "the  remedy  of  instituting  the  suit  afresh  in  pro- 
DEC.  21.     Per  form."     No  appeal  was  made  by  the  plaintiffs  from  the  order  rejecting 

their  plaint.     They  subsequently  instituted  the  present  suit, 

APPEL-  The  Court  of  first  instance   (Deputy  Collector  of  Jhansi),   after  re- 

LATE       ferring  to  the  previous  suit  and  to  the  order  which  terminated  it,  observed. 
CIVIL       "  Wi'-b  a^  deference  to  the  learned  Judge,  I  think  that  a  fresh  suit  cannot 

'      lie,  on  the  general    principle  of    res  judicata.     The    plaintiffs    were    at 

12  A.  553=  perfect  liberty  to  advance  alternative  claims,   and  if  the  Court  found  that 

9  A.W.N,    the  claim  of  pre-emption    could    not    proceed    in  the  face  of  the  plaintiffs' 

(1889)  185.    allegations    as  to  the  deed  being    collusive,  the  case  should  have    been 

thrown  out  for  good."    The  Court  accordingly  dismissed  the  suit  as  barred 

by  s.  13  of  the  Civil  Procedure  Code. 

[S54]  The  plaintiffs  appealed  to  the  Commissioner  of  Jhansi,  who 
observed  in  his  judgment : — "The  question  is  whether  this  order  [i.e.,  the 
order  in  the  previous  suit  rejecting  the  plaint]  bars  the  institution  of  a 
suit  for  pre-emption  in  which  the  validity  of  the  sale  is  not  impugned.  I 
hold  that  ii  does  not.  The  sale-deed  has  not  been  proved  to  be  invalid 
or  illegal.  The  plaintiffs  are  now  apparently  content  to  accept  it.  I  do 
not  see  why  they  should  be  barred  from  suing  for  pre-emption  if  they 
admit  the  validity  of  the  deed.  I  reverse  the  order  of  the  lower  Court, 
and  remand  the  suit  for  disposal  on  the  merits. 

The  defendants  appealed  to  the  High  Court  from  the  order  of  remand. 
It  was  contended  on  their  behalf  that  the  order  rejecting  the  plaint  in  the 
former  suit  must  be  treated,  not  as  such  rejection,  but  as  a  decree  dismiss- 
ing the  suit,  inasmuch  as  the  Court  was  not  competent  to  reject  a  plaint, 
under  s.  54  of  the  Code  of  Civil  Procedure,  after  the  plaint  had  been 
registered. 

Pandit  Sundar  Lai  for  the  appellant. 
Munshi  Bam  Prasad  for  the  respondents. 

JUDGMENT. 

EDGE,  0.  J.,  and  TYRRELL,  J. — This  is  a  suit  for  pre-emption.  The 
first  Court  dismissed  the  suit  on  the  single  ground  that  it  was  barred  under 
s.  13  of  the  Code  of  Civil  Procedure  by  what  had  taken  place  in  a  previous 
pre-emption  suit  between  the  parties.  The  Commissioner  of  Jhansi  held 
on  appeal  that  there  was  no  bar,  and  remanded  the  case  under  s.  562. 
From  that  order  this  appeal  has  been  brought.  The  plaint  in  the  previous 
pre-emption  suit  had,  after  the  issues  had  been  framed,  been  rejected  on 
the  ground  that,  on  the  plaint,  the  plaintiff  had  not  shown  any  cause  of 
action,  that  is,  that  having  alleged  the  sale  to  be  fraudulent,  illegal,  and 
void  as  against  him,  he  could  dot  claim  pre-emption.  We  are  of  opinion 
that  the  order  of  remand  was  properly  made.  It  has  been  contended  that 
s.  54  of  the  Code  o<  Civil  Procedure  could  only  be  applied  before  registra- 
tion of  the  plaint,  and  that  the  order  in  the  pre-emption  suit  of  rejection 
of  the  plaint,  having  been  made  after  registration,  must  be  treated  as  an 
order  of  dismissal  of  the  suit,  and  not  as  an  order  of  rejection  of  the  plaint. 
In  support  of  this  coa-[S55]tention,  that  s.  54  can  only  be  applied  prior  to 
the  registration  of  the  plaint,  Pandit  Sundar  Lai  cited  a  judgment  of  the 
Madras  High  Court  in  the  case  of  Valiya  Kesava  VadHyar  v.  SuppanNaird.) 
and  the  judgment  of  the  Calcutta  High  Court  in  the  case  of  Hibibul  Hossein 
v.  Mahomed  Reza  (2).  With  regard  to  the  judgment  it  is  to  be  observed 
that  the  learned  Judges  gave  no  reason  for  the  conclusion  at  which  they 

(1)  2  M.  308-  (2)  8  C.  192. 
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had  arrived.     Ifc  was  contended  that  s.  54,  being  found  in  Chapter  V  which       1889 

bears  the  heading  "  of  the  institution  of  suits,  "  must  be  deemed  to  relate     DEC.  21. 

only  to  the  procedure   prior  to  registration.     That  this  argument  could 

not  apply  to   all  the  sections  included  in  Chapter  V  is  obvious  by  a  re-     APPEL- 

ference  to  s.  53,  under  which,  on  the  grounds  therein  mentioned,  the  Court       LATE 

may  reject   a  plaint   at   or   before  the  first  hearing.     The  first  hearing      QlVIL. 

must   necessarily    follow   the   registration.     In    a.    53  there  is    provided 

a    limitation    as    to    time.     S.    54    provides    no    such     limitation,    and  12  *•  SS3  = 

apparently    s.    54    is  applicable  at  any  stage  of    the  suit.     Our   brother    9  A.W.N. 

Mabmood,   at   page    101  of  the  report   of  his    judgment   in    the  case   of   UB69)  188. 

Damodar  Das   v.  Gokal  Chand  (I),   is  reported  to   have   said,    "  What 

I   have  said  does  nos,  of  course,  apply  to  rejection  of  plaints  under  s.  54, 

wherein  no  words  importing  a  limitation  of  time  occur.  "     We  think  that 

our  brother    Mahmood  took  a  proper  view  of  s.  54.     A  similar  view   was 

taken  of  a  somewhat  corresponding  section  in  the  previous  Code  of  Civil 

Procedure.     The  Madras  High  Court  in  the  case  of  Chetti  Gaundan   v. 

Sundaram   Pillai  (2)  decided  that  the  Court  had  power  to  reject  a    plaint 

as  barred  by  limitation  after  the  plaint  bad  been  registered.     The  Calcutta 

High  Court  in   the  case  of  Ram  Gutty  v.   Gocnomonee  Dabee  (3)  held  that 

the   Munsif  in  that  case  could  reject  and  need  not  dismiss  a  plaint  which 

was  under-valued,  after  the  evidence  had   been  received.     The  Calcutta 

Court  also  in  the  case  of  Musammat  Edoo  v.  Shaikh  Hefazut  Bossein  (4) 

held  that  a  plaint  might    be  rejected    even  in    the    High   Court  on    the 

ground    of   stamp  after   the   suit  had    come   up  from    the  lower  Court. 

It   appears    to    us   that    we  cannot   look   on  s.    54    as    being   limited   in 

[556]   time  by  the  mere  fact  that  ib  is  included  in  Chapter  V  or  that  it 

precedes  in    the    Code    the    sections    relating    to    rejection,    fixing    of 

issues  and  other  sections  of  that  kind.     The  section  appears  to  us  to  be 

one  which  is  capable  of  being  and  is  intended  to  be  applied  at  any  stage  of 

the  suit.     If  it  was  intended  to  limit  s.  54,  we  should    have  expected  to 

have  found  in  it  some  words  creating  limitation,    when  we  find  there  are 

•uch  words  in  s'  53,  which  immediately  precedes  it.     This  order  rejecting 

the  plaint  was  one  within  the  meaning  of  s.  56 ;   it   therefore  creates  no 

bar  to  the  present  suit.     Pandit  Sundar   Lai  also  raised  the  question  of 

limitation,  but  as   this  subject  has  not  been  dealt  with  by  either  of  the 

Courts  below,  be  has  not  pressed  that  contention.     That  is  one  of  the 

subjects  which  must  be  dealt  with  during  the  suit. 

The  order  below  is  confirmed  and  the  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


(1)7  A,  79.        (2)2M.H.CR.  51.        (3)  11  W.R,  177.        (4)  13  W.R   358. 
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12  A.  556  =  10  A.W.N.  (1890)  130. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Brodhurst  and  Mr.  Justice  Tyrrell. 


[Yol, 


WAHID  ALAM  (Defendant}  v.  SAFAT  ALAM  AND  ANOTHER  (Plaintiffs)* 

[8fch  February,  1890.] 

Practice  — Su<t  for  ex.lusivt  pcsstsiicn  of  prcperty — Court  competent   in  such   suit  t« 
decree  join  possession. 

Where  the  plaintiff  claimed  exclusive  possession  of  immoveable  property  to 
which  the  defendant  also  claimed  to  be  exclusively  entitled, — held  that;  the  Court 
was  competent,  upon  the  finding  that  the  property  belonged  to  the  parties  joint- 
ly, to  give  the  plaintiff  a  decree  for  joint  possession.  Wali-ullih  Khan  v.  Muhim- 
mad  Israr-ullah  Khan  (I)  distinguished. 

[R.,  20  B.  569  (570)  ;  8  Bom.  L  R.  99  (105.).] 

THE  facts  of  this  case  were  as  follows.  The  plaintiff  alleged  in  his 
plaint  that  between  his  bouse  and  that  of  the  defendant  there  was  a 
courtyard  which  belonged  exclusively  to  the  plaintiff  ;  that  there  was  a 
door  in  his  house  opening  upon  the  courtyard  ;  and  that  the  defendant,  by 
closing  this  door,  had  deprived  the  plaintiff  of  the  use  of  the  courtyard. 
The  object  of  the  suit  was  to  recover  possession  of  ths  courtyard,  to  have 
the  door  opened,  and  to  restrain  the  [557  j  defendant  from  interfering 
with  the  plaintiff's  use  of  the  door  and  tbe  courtyard. 

The  defendant  resisted  the  suit  upon  the  allegation  that  the  courtyard 
belonged  exclusively  to  him  and  not  to  the  plaintiff,  and  that  the  door 
had  been  closed  in  pursuance  of  an  arbitration  award  under  which  the 
property  of  the  parties  had  been  partitioned. 

The  Court  of  first  instance  (Munsif  of  Gbazipur)  found  that  the 
courtyard  was  not  the  exclusive  property  of  either  of  the  parties,  and  that 
the  door  had  for  mora  than  twenty  years  been  used  by  the  plaintiff,  and 
its  closing  was  not  justified  by  the  terms  of  the  award.  Its  order  was, 
"  the  plaintiff's  claim  is  accordingly  decreed  for  the  recovery  of  joint 
possession  of  the  courtyard,  and  also  to  have  the  door  in  dispute  re-opened." 

The  defendant  appealed  to  the  Subordinate  Judge  of  Ghazipur,  who 
dismissed  the  appeal,  agreeing  with  the  findings  of  the  Court  of  first 
instance.  In  his  judgment  the  Subordinate  Judge  observed  : — "  It  is  now 
argued  that  the  plaintiffs  sued  for  their  exclusive  possession  of  the  court- 
yard, and  the  defendant  declared  the  same  to  bs  in  his  exclusive  possession, 
and  therefore  the  lower  Court  was  wrong  to  pass  a  decree  for  joint 
possession,  This  argument  to  my  mind  has  no  force.  If  the  courtyard 
was  proved  to  be  the  joint  property  of  tbe  parties,  there  was  nothing  to 
bar  the  passing  of  a  decree  for  joint  possession." 

The  defendant  appealed  to  the  High  Court,  his  principal  ground  of 
appeal  baing  that  "  the  lower  Courts  have  erred  in  law  in  passing  a  decree 
in  favour  of  the  respondent  contrary  to  the  relief  sought  for  in  the  plaint." 

Mr.  Howard  and  Mr.  Amir-uddin,  for  the  appellant. 

Pandit  Bishambhar  Nath,  Pandit  Sundar  Lai,  and  Munshi  Bam 
Prasad,  for  the  respondents. 


*  Second  Appeal  No.  486  of  1888,  from  a  decree  of  Babu  Lalta  Prasad,  Subordinate 
Judge  of  Ghazipur  dated  the  20th  February,  1888,  convening  a  decree  of  Babu  Bepin 
Behari  Mukerjee,  Munsif  of  Ghazipur,  dated  tbe  9th  September,  1887. 

(1)  10  A.  627, 
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JUDGMENT. 

BRODHURST  and  TYRRELL,  JJ. — The  point  in  controversy  in  this 
second  appeal  is  whether  the  Court  below  has  rightly  decided  that  the  res- 
pondents are  entitled  to  the  use  of  a  certain  door  which  the  appellant 
says  should  be  shut  up,  and  that  the  compound  upon  [558]  which  the 
door  opens  is  the  common  property  of  the  parties.  The  respondents 
came  into  Court  alleging  that  the  compound  is  their  exclusive  property  ; 
the  defendant  replied  that  ifc  was  his  exclusive  property.  The  Court  below, 
after  local  inspection  has  found,  for  reasons  which  seem  to  us  to  be  sound, 
that  both  parties  have  exaggerated  their  interest  in  the  courtyard,  which 
in  fact  remains  now  as  it  has  always  been,  common  to  the  parties.  Tbe 
Court  below  also  has  given  reasons  which  we  see  no  reason  for  discredit- 
ing for  holding  that  the  door  now  in  controversy  is  not  the  door  which 
was  closed  in  the-  compromise  which  took  place  between  the  parties  a 
great  many  years  ago.  These  are  findings  of  fact.  But  the  learned 
Counsel  for  the  appellant  urges  that  in  respect  of  the  decision  that  the 
courtyard  is  common,  the  Court  below  has  erred  in  law,  inasmuch  as  it 
should  noi  have  granted  to  the  respondents  a  relief  other  than  that 
olaimed'by  them  and  based  on  grounds  not  avowed  by  them.  The  learned 
Counsel  relied,  amongst  other  cases,  on  a  ruling  at  paga  627  of  I.  L.  R. 
10  All. 

That  case  see  ms  essentially  distinguishable  from  the  present,  in  which 
the  parties  have  on  both  sides  overstated  their  interest  in  the  courtyard 
but  have  not  made  allegations  inconsistent  with  the  use  of  the  courtyard 
which  the  Court  has  awarded  to  them.  The  appeal  fails  and  is  dismissed 
with  costs.  Appeal  dismissed. 


12  A   558  =  10  A. WN.  (1890)  112. 
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BAISNI  (Plaintiff)  v.  RUP  SINGH  (Defendant).* 

[20fch  February,  1890.] 
Hindu  Law— Hindu  widow— Maintenance. 

la  estimating  the  amount  of  rniinteaanoe  which  should  be  allowed  to  a  Hindu 
widow  out  of  her  husbaud'j  estate,  regard  should  ba  had  to  the  value  of  the 
estate  aa  gauged  by  the  annual  income  derivable  therefrom,  to  the  position  and 
statue  of  the  deceased,  and  10  the  position  and  the  status  of  the  widow,  acd  the 
expenses  involved  by  the  religious  and  other  duties  which  she  has  to  discharge. 
Sreimutiy  Nitio  Kissorei  Dcswe  v.  Jccjindio  Na:h  Mullick  (i)  and  Narlmr  Singh 
v.  Dirynatli  Kuar  (2)  referred  to. 

[559]  Per  MibrmoJ,  J. — The  amount  of  miintenanca  should  not  be  deter- 
mined with  reference  to  ihe  principle  that  the  life  of  a  Hindu  widow  should  be  of  a 
peculiarly  ascetic  character,  and  that  she  should  have  only  a  "starving  allowance." 
The  austerities  enjoined  upon  Hindu  widows  are  matters  not  of  legal  obligation, 
but  ouly  of  moral  injunction,  and  can&ot  be  enforced  by  Courts  of  justice.  The 
Courts  should  bear  in  mind  that  Hindu  widows  are  by  ancient  custom  debarred 
from  re  marriage,  and  should  fis  the  maintenance  at  a  sum  sufficient  to  obviate 
the  danger  of  the  widow  being  drivan  to  immorality. 

[R.,  2i  B.  386  (392)  ;  22  0.  410  (416)  ;  1  N.L.R.  33  (38.)] 


•  First  Appeal,  No.  125  of  1868,  from  a  decree  ot  Maulvi,  Muhamrrad  Abdul  Basit 
Khan,   Subordinate  Judge  of  Mainpuri,  dated  the  23rd  December,  1885. 

(1)5  I.  A.  55.  (2)  2  A.  407. 
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THE  facts  of  this  case  are  stated  io  the  judgment  of  Straight,  J. 
Pandit  Bishambhar  Nath  for  the  appellant. 

Badu  Sital  Prasad  Chitterji  and  Munsbi  Sukhnandan  Lai,  for  Che 
respondent. 

JUDGMENT. 

STRAIGHT,  J. — This  appeal  relates  to  a  suit  for  maiotaninoa  brought 
by  the  plaintiff-appellant  before  us  against  the  defendant-respondent,  her 
uncle  by  marriage.  The  defendant  is  the  present  Raja  of  Bhara,  which 
is  an  impartible  Raj,  and  he  succeeded  in  obtaining  possession  of  that  Raj 
under  a  decree  of  their  Lordships  of  the  Privy  Council  in  the  year  1884. 
The  deceased  Raja  Mabendra  Singh  was  the  nephew  of  the  defendant, 
and  the  plaintiff  is  his  childless  widow. 

The  parties  are  Chhattria  and  of  high  caste,  and  for  the  purpose  of 
determining  the  question,  and  the  only  question  before  us  in  appeal,  we 
must;  take  it  that  the  income  of  the  defendant  derived  from  the  property 
to  which  he  has  succeeded,  is  approximately  Rg.  22,000  per  annum.  It 
may  be  more  at  times,  or  it  may  be  less. 

The  plaintiff  in  her  plaint  asserted  that  from  the  date  when 
she  was  removed  from  possession  on  the  2nd  August  1884,  down  to  the 
institution  of  the  present  suit,  which  was  on  the  18th  August,  1887,  the 
defendant  had  not  paid  any  maintenance  to  her,  and  she  asked  for  a 
decree  declaring  that  she  was  entitled  to  Rg.  6,000  per  annum,  as 
maintenance  allowance,  that  the  unpaid  maintenance  of  Rs,  18,000  from 
November  1885,  to  November  1887,  be  allowed  her,  and  that  she  be  put  in 
possession  of  a  house  in  mauza  Amana,  pargana  Auraiya,  zila  Etawah,  as  a 
place  of  residence.  The  defendant  pleaded  a  number  of  pleas,  among  others 
[560]  that  the  plaintiff  had  no  claim  to  maintenance,  that  any  claim  she 
had  to  maintenance  was  against  her  mother-in-law  and  not  against  him, 
and  that  the  amount  of  Rs.  500  monthly  claimed  by  her  was  an  absurd 
sum,  as  also  other  matters  to  which  it  is  not  necessary  for  ma  to  refer. 

The  learned  Subordinate  Judge  who  tried  this  case  as  a  Court  of  first 
instance,  came  to  the  conclusion  that  the  plaintiff  was  entitled  to  main- 
tenance, and  he  declared  that  maintenance  to  be  at  the  rate  of  Ra.  375  per 
quarter,  the  same  to  be  a  charge  on  the  immoveable  property  of  the  defend- 
ant, and  he  further  gave  her  a  decree  for  Rs.  4,500  reprbsenting  the 
arrears  of  maintenance  due  upon  this  calculation,  for  the  three  years 
preceding  the  date  of  the  suit. 

From  this  decree  the  plaintiff  has  appealed.  There  is  no  cross- 
appeal  by  the  defendant.  The  plaintiff's  ground  of  complaint  is  that  the 
allowance  made  by  the  lower  Courtis  inadequate  and  insufficient,  having 
regard  to  all  the  circumstances  of  the  case,  and  that  is  the  sole  and  single 
point  to  which  the  learned  pleader  on  behalf  of  the  appellant  has  address- 
ed himself,  and  in  respect  of  which  we  have  heard  the  reply  on  the  part 
of  the  respondent. 

The  only  question  therefore  for  us  to  determine  is,  is  the  amount  fixed 
by  the  Subordinate  Judge,  via.,  Rs.  375  per  quarter  or  Rs.  125  per  men- 
sem, a  sufficient  allowance  for  the  plaintiff  ? 

In  the  case  of  Sreemutty  Nitto  Kissoree  Dossee  v.  Jogendro  Nath 
Mullick  (1),  their  Lordships  of  the  Privy  Council  have  expressed  themselves 
in  the  following  way  : — "  Another  question  arises,  however,  in  the  suit, 
namely,  the  maintenance  to  which  the  defendant  is  entitled  as  a  widow, 
upon  the  assumption  that  the  plaintiff  was  the  adopted  son  of  her  husband, 

(1)  5  I.  A.  55. 
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Their  Lordships  would  be  exfcremley  reluofcaut  to  interfere  with  the 
decision  of  the  Court  below  upon  a  question  of  maintenance,  and  they 
would  hesitate  very  much  to  do  so  unless  there  were  some  special  circum- 
stances in  the  case  which  indicated  that  there  had  been  a  miscarriage  in  the 
way  in  which  the  maintenance  had  been  arrived  at.  It  appears  to  have 
been  the  usual  course,  when  there  was  a  Master  attached  to  the  Court, 
[561]  for  the  Court  to  refer  to  the  Master  the  question  of  maintenance 
and  to  consider  the  proper  amount  upon  bearing  the  report.  In  this  case 
the  Court  did  not  apparently  make  any  separate  inquiry  with  regard  to 
the  maintenance,  but  acted  upon  the  facts  as  they  appeared  in  evidence 
before  them  upon  the  general  case.  An  ordinary  form  of  reference  appears 
to  have  been  this  :  Eefer  it  to  the  Master  to  settle  the  amount,  regard 
being  had  to  the  value  of  the  estate.  Their  Lordships  think  that  another 
element  to  be  considered  is  the  position  and  status  of  the  deceased  hus- 
band and  of  tbe  widow.  The  main  subject  of  inquiry  would  be  the  value 
of  the  estate  ;  and  the  question  for  the  Master,  and  ultimately  for  the  Court, 
to  consider,  would  be  the  due  proportion  which  should  be  given  to  the 
widow  out  of  it  for  her  proper  maintenance,  including  not  only  the 
ordinary  expenses  of  living,  but  that  which  she  might  reasonably  expend 
for  religious  and  other  duties  incident  to  the  station  in  life  which  she 
might  occupy." 

In  the  case  of  Narhar  Singh  v.  Dirgnath  (1),  I  expressed  myself  much 
to  the  same  effect.  I  there  said,  "  No  precedents  were  quoted  to  us  fixing 
any  principle  of  computation  to  apply  to  a  case  like  the  present, 
and  it  may  well  be  that  there  are  none,  for  the  question  that  now  arises 
involves  equitable  considerations  that  must  of  necessity  be  affected  by  the 
peculiar  circumstances  of  each  individual  case." 

I  may  remark  in  passing  that  there,  as  here,  the  widow  was  a  child- 
less widow,  but  I  said  that  in  my  opinion  the  circumstance  that  she  was 
a  childless  widow  in  no  degree  altered  her  right  to  maintenance,  or  differ- 
entiated the  principles  upon  which  maintenance  should  be  calculated,  and 
it  seems  to  me  that  is  the  correct  view. 

The  points  therefore  for  consideration  are,  looking  to  the  value  of  the 
defendant's  estate  which  may  be  gauged  by  the  annual  income  derivable 
therefrom,  the  position  and  status  of  the  late  Kaja  Mahendra  Singh, 
the  husband  of  the  plaintiff,  and  to  her  position  and  status,  what  is  a 
reasonable  sum  to  allow  for  her  maintenance  ?  There  is  evidence  upon  the 
record  to  show  that  she  has  many  [562]  expanses  which,  as  the  widow 
of  the  last  Kaja,  she  must  incur  in  order  to  maintain  her  position  in  a 
suitable  and  proper  manner.  She  also  has  certain  religious  and  other 
ceremonial  duties  to  discharge  which  involve  expenditure,  and  I  think  I 
shall  be  making  a  low  estimate  if  I  calculate  that  expenditure  at  Bs.  250 
per  mensem.  That  will  make  in  all  a  sum  of  Bs.  3,000  per  annum,  which, 
with  the  Us.  1,500  that  has  been  already  given  in  the  former  decree  to 
Musammat  Chandelji,  will  render  the  defendant  as  the  Kaja  in  the  present 
occupation  of  the  gaddi  subject  to  the  payment  of  an  annual  sum  of 
Bs.  4,500  to  these  two  ladies,  whinb  certainly  does  not  seem  to  be  an 
unreasonable  or  excessive  amount.  For  these  reasons  therefore  I  would 
decree  this  appeal  in  part,  and  modify  the  decree  of  the  Subordinate  Judge 
to  this  extent :  that  the  plaintiff  will  be  declared  entitled  to  a  maintenance 
allowance  of  Bs.  250  per  mensem,  such  maintenance  allowance  to  be  a 
charge  upon  the  Baj  estate.  I  would  further  order  that  the  plaintiff  do 
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recover  from  the  defendant  the  sum  of  Rs.  9,000  representing  the  arrears 
for  the  three  yeara  antecedent  to  the  date  of  theinstitution  of  the  suit.  I 
givo  the  plaintiff  her  costs  of  the  litigation  in  both  Courts  in  proportion 
to  her  success. 

MAHMOOD,  J. — I  am  also  of  the  same  opinou,  and  agree  entirely 
in  all  that  has  fallen  from  my  learned  brother  as  to  the  legal  aspect  of  the 
duties  which  devolve  upon  us  as  Judges  to  discharge  functions  analogous 
to  those  of  assessing  damages  as  in  cases  of  tort.  In  this  case  my  brother 
has,  relying  upon  the  Privy  Council  ruling  and  also  upon  an  earlier  judgment 
of  his  own  to  which  he  has  referred,  explained  how  the  main  element  for 
the  purpose  of  deciding  the  exact  quantum  of  maintenance  allowance 
should  be  determined.  Mr.  Chatterji  who  has  appeared  on  behalf  of  the 
respondent  could  not  resist  the  argument  which  was  addressed  on  behalf  of 
the  appellant  otherwise  than  by  contending  that  because  under  the  Hindu 
law,  the  life  of  a  widow  lady,  no  matter  of  what  rank  or  position  she  may 
be,  is  to  be  one  of  a  peculiarly  ascetic  character,  therefore  a  widow  under 
conditions  such  as  those  of  the  plaintiff  should  not  be  allowed  more  than 
what  would  be  called  a  starving  allowance,  and  upon  this  ground 
the  learned  pleader  suggested  that  we  should  [563]  hold  that  .Rs.  20  or 
35  per  mensem  would  be  adequate  to  enable  her  to  do  what  is  called  in 
English  keeping  the  body  and  soul  together.  In  support  of  this  view  the 
learned  pleader  has  referred  us  to  certain  observations  in  the  case  of 
Raja  Pirihee  Singh  v.  Ranee  Raj  Kocr  (1)  and  the  Calcutta  ruling  in 
Hurry  Mohun  Roy  v.  Sreemuity  Nyantara  (2)  and  also  to  a  ruling  of  the 
Privy  Council  in  the  same  case  of  Raja  Pirthee  Singh  v. Ranee  Raj  Kooer(3}. 
Without  entering  into  any  minute  discussion  or  consideration  of  the  effect 
of  these  rulings,  I  have  no  doubt  that  whatever  austerities  or  stringencies 
or  ascetic  rules  may  be  provided  by  the  Hindu  law  for  widows,  they  are 
not  legal  obligations  but  simply  moral  injunctions,  such  as  a  Court  of 
justice  cannot  enforce,  and  are  not  required  by  the  mandate  under  which 
we  administer  justice.  What  we  have  to  consider  is  the  condition  and 
rank  of  the  deceased  husband,  which  would  give  an  indicationaa  to  the  social 
cirumstancos  and  status  which  his  widow  should  possess  and  uphold  by 
means  of  the  pecuniary  maintenance  to  be  allowed  to  her,  with  due  regard 
to  the  extent  and  value  of  the  estate  from  which  the  maintenance  is  to  be 
derived. 

In  this  case  if  this  lady,  Rani  Baisniji,  the  plaintiff-appellant,  had 
only  been  fortunate  enough  not  to  become  a  widow,  and  if  her  husband 
had  been  alive,  she  would  be  the  owner  of  what  my  brother  has  described 
as  an  income  of  Rs.  22,000  per  annum. 

There  is  much  ra  what  my  learned  brother  has  pointed  out  to  show 
that  even  now  there  are  expenses  devolving  upon  her  which  are  represent- 
ed here  in  the  evidence  of  Pandit  Nirajan  Nath  to  be  at  least  Rs.  400  or 
500  per  mensem. 

In  considering  this  question  of  the  assessment  of  maintenance  we 
should  not  allow  ourselves  to  be  influenced  either  by  sentimental  consi- 
derations on  the  one  hand  or  by  any  rigid  notion  of  our  own  on  the 
other,  but  to  proceed  entirely  upon  a  fair  and  equitable  estimate  of  the 
ordinary  requirements  of  a  lady  in  the  position  of  the  present  plaintiff. 
What  my  brother  has  awarded  is  in  my  opinion  by  no  means  a  sum 
higher  than  would  be  required  by  this  [564]  lady  to  maintain  herself  in 
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the  rank  in   life  in  which  she  was  born  and  in  which  she  is  entitled  to  live        1890 
as  the  widow  of  her  husband.  pBB.  20. 

Another  observation  which  I  wiah  to  make  is  that,  in  dealing  out  a 

mediaeval  system  of  jurisprudence  to  a  population   such  as  that  to  which      APPEL- 

the  parties  to  the  present   suit  belong,  we  sitting  here,  as  Her  Majesty's       LATE 

Judges,  cannot  forego  the  consideration  that,  unlike  other  countries,  the 

widow  in  this  case  has  no  chance  of  a  respectable  marriage  under  the 

ancient  custom  which    undoubtedly  by  reason  of  her  caste  governs  her.   12  A,  558  = 

I  made  observations  very  similar  to  theso   in  the  case  of  Janki  v.  Nand  10   A.W.H. 

Bam  (1)  and  I  repeat  similar  observations  now,  because  if  this  lady  the  (1890)  112. 

plaintiff-appellant  is  to  be  doomed,  as  she  must  according  to  the  custom 

in  her  caste  be   doomed,  to  eternal  widowhood,  a  Court  of  justice  should 

bear  this  in  mind  in  fixing  the  amount  of  maintenance    which  should  be 

sufficient  to    make  her  life  as  far  as    possible  one  of  comfort,  and  not 

such  as  might  drive  her  to  circumstances    throwing  blame   upon  her  of 

immorality. 

I  have  added  these  observations  in  order  to  show  that  I  sitting  here 
as  a  native  of  India  look  upon  the  assessment  made  by  my  learned 
brother  as  one  which  is  by  no  means  such  as  the  defendant-respondent 
should  complain  of.  Appeal  allowed. 


12  A.  561  =  10  A. W.N.  (1890)  185. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Brodhurst. 


TAKADDUS  FATIMA  AND  ANOTHER  (Plaintiffs)  v.  BALDEO 
DAS  AND  OTHERS  (Defendants)*         [26th  February,   1890.] 
Execution  of  decree— Transmission  of  dicree  to  Collector  for  execution — Civil  Procedure 
Code,   s.    320 — Power  of  Local  Government  to  make  rules  for  regulating   procedure 
of  Collector —Rule  providing  for  appeal  from  Collector  to  Commissioner  not    ultra 
vires— Rule  No.   17,   cl.   XIX  of  l'2th  November   1883— Act    VII  of  1888   (Civil 
Procedure  Code  Amendment  Act),  s.  30— Act  XIV of  1873    (N.W.P.  Land  Revenue 
4ct),s.243. 

The  authority  conferred  upon  the  Looal  Gnverrraen*  bv  P.  320  of  ths  Civil 
Procedure  Code  prior  to  the  amendment  ot  that  teoiion  by  s.  30  ut  the  Civil 
Proce-[563]dure  Gode  Amendment;  Act  (VII  of  1888),  to  make  rules  for  regulating 
t,he  procedure  of  the  Collector  in  executing  decrees  transmitted  to  him,  included 
power  to  make  a  rule  providing  for  au  appeal  from  the  Collector's  orders. 

Clause  XIX  of  Rule  17  whioh  was  added  to  the  Rules  (No.  671  of  30th  August 
1880)  published  in  the  N.W.P.  and  Oudh  Gazette  of  the  4t,h  September,  1880*. 
by  a  notification  in  the  Gizatte  of  the  17th  November,  1883,  and  which  made 
the  order  of  a  0 jlleotor  confirming  a  sale  appealable  to  the  Commissioner  of  the 
Division,  was  therefore  not  ultra  vires  of  the  Local  Government,  Madho  Prasad 
v  Honsa  Kuar  (2)  referred  to.1 

8.  243  of  the  N.W.P.  Land  Revenue  Act  (XIX  of  1873)  does  net  apply  to  such 
orders  passed  by  a  Collector. 

THE  principal  question  raised  in  this  case  was  whether  clause  XIX 
of  Eule  No.  17  of  the  rules  made  by  the  Local  Government  under  s.  320 
of  the  Civil  Procedure  Code  on  the  30th  August,  1880,  which  were 
published  in  the  N.W.P.and  Oudh  Gazette  of  the  17t-h  November,  1883, 

•  Second  Appeal,  No.  558  of  1388,  from  a  decree  of  A.  Sells, Esq.,  District  Judge  of 
Meeru1 ,    dated    tho  llth  January.  1888,  confirming  a  decree  of   Munehi   Ahmad    Ali 
Munsif  of  Bulaudshahr,  dated  the  16th  September,  1887. 

(1)  11  A.  194.  (2)  5  A,  314. 
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was  a.  valid  rule  under  s.  320,  or  was  ultra  vires  of  the  Local  Government. 
That  rule  is  as  follows  : — 

"All  orders  under  clause  XIII  passed  by  a  Collector  shall  be  subject  to 
appeal  to  the  Commissioner  of  the  Division,  whose  order  shall  be  final." 

The  facts  of  the  case  were  as  follows.  On  the  20th  August,  1885, 
the  immoveable  property  of  certain  judgment-debtors  was  sold  in  exe- 
cution of  the  decree,  and  on  the  21st  August,  1885,  the  auction-purchasers 
sold  the  same  property  to  the  plaintiffs  in  this  suit,  who  obtained 
possession.  On  the  9th  September,  1885,  the  decree-holders  applied  for 
cancelment  of  the  sale  of  the  20th  August,  on  the  ground  of  certain 
irregularities,  bub  their  objections  were  overruled  and  the  sale  confirmed 
by  the  Deputy  Collector  exercising  the  powers  of  a  Collector  under  the 
rules  made  by  the  Local  Government  under  s.  320  of  the  Civil  Procedure 
Code. 

The  decree-holders  then  appealed  to  the  Collector,  who  set  aside  the 
Deputy  Collector's  order  confirming  the  sale,  and  ordered  the  property  to 
be  re-sold,  and  it  was  re-sold  accordingly  on  the  20ih  June,  1836,  the  decree- 
holders  being  the  purchasers. 

[566]  The  plaintiffs  then  appealed  from  the  order  of  the  Collector  to 
the  Commissioner  of  the  Division,  who  rejected  the  appeal,  observing, 
however — "At  the  same  time  I  would  draw  the  attention  of  the  Collector 
to  the  fact  that  if  the  Deputy  Collector  has  been  .invested  with  the  powers 
of  a  Collector  for  conducting  these  sales,  then  the  sole  appeal  lies  to  the 
Commissioner."  The  plaintiffs  applied  to  the  Board  of  Revenue  for 
revision  of  the  Commisioner's  order,  but  the  application  was  rejected. 

They  then  instituted  the  present  suit  against  cue  decree-holders, 
purchasers  under  the  sale  of  the  20ih  June  1886, "and  prayed  for  a  decla- 
ration that  they  might  be  declared  entitled  to  the  property  as  purchasers 
under  the  sale  of  the  21st  August,  1885,  and  that  that  sale  was  validly 
confirmed,  and  that  the  orders  of  the  Collector,  the  Commissioner  and 
the  Board  of  Revenue  were  null  and  void. 

The  Court  of  first  instance  (Munsif  of  Bulandshahr)dismissed  the  suit. 
In  the  course  of  his  judgment  the  Munsif  observed — "  Assuming  that  the 
Deputy  Collector  had  been  invested  with  the  powers  of  a  Collector,  still 
the  jurisdiction  of  the  Commissioner,  who  eventually  upheld  the  Collector's 
order  setting  aside  the  sale,  cannot  be  questioned.  Hence  it  cannot  be  cor- 
rectly contended  that  the  order  setting  aside  the  sale  was  passed  by  a  Court 
having  no  jurisdiction.  The  irregularity,  if  any,  inlimine,  was  subsequently 
rectified  on  the  Commissioner  setting  aside  tho  sale.  It  is  to  be  observed 
that  it  was  the  plaintiffs  themselves  who  appealed  to  the  Commissioner 
against  the  Collector's  order,  and  then  not  content  went  to  the  Board  of 
Revenue  and  applied  for  revision  of  the  Commissioner's  order.  It  has  been 
held  that  the  principle  is  that  where  jurisdiction  over  the  subject-matter 
exists,  requiring  only  to  be  invoked  in  the  right  way,  the  party  who  has 
invited  or  allowed  the  Court  to  exercise  it  in  a  wrong  way  cannot  after- 
wards turn  round  and  challenge  the  legality  of  the  proceedings  due  to  his 
own  invitation  or  negligence.  Here  the  Commissioner  has  jurisdiction, 
but  when  the  plaintiffs  themselves  invited  him  to  exercise  it  in  a  wrong 
manner,  by  filing  an  appeal  against  the  Collector's  order,  who  is 
alleged  to  have  no  jurisdiction,  they  cannot  now  question  the  [S67] 
legality  of  the  Commissioner's  order.  The  irregularity  was  therefore 
covered  by  the  assent  of  the  plaintiffs.  It  appears  that  the  plaintiffs  did 
not  raise  the  plea  of  the  Collector's  want  of  jurisdiction  before  the  Com- 
missioner. It  was  the  Commissioner  himself  who  remarked  about  it,  but 
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he  did  not  consider  the  irregularity  so  material  as  sufficient;  ho  vitiate  the       1890 
Collector's  proceedings.     For  the  above   reason    I    dismiss    the  suit  with     FEB.  26. 
costs."  

The  plaintiffs  appealed  to  the  District  Judge  of  Meerut.  who  dismissed     APPEL- 
the  appeal,  holding  that  "under    the  circumstances    the    Commissioner's       LATE 
intention  must  be  taken  as  simply  to  make  the  Collector's  order  his  own,      ClVIL. 
to  pass  an  order  in  uniform  terms  with  those  of  the  Collector's  order,  as  if 
the  appeal  had  come  to  him  direct  from  the    Deputy    Collector,  and  I  am  12  A.  364  = 

not  prepared  to  say  that  he  could  not  do  this The  Commis?ioner  was  the  10  A.W.H. 

right  appellate  Court,  and  it  appears  to  roe  that  in  such  a  case  the  appel-  (1890)  183, 
late  Court  would  have  full  power  to  decide  the  case  upon  its  merits  with- 
out putting  the  parties  to  the  costs  and  delay  of  de  novo  proceedings,  and 
were  this  Court  also  to  declare  the  Commissioner's  order  invalid  the  result 
would  simply  be  that  the  parties  would  be  put  to  still  further  delay  and 
expenca,  and,  I  may  add,  without  the  slightest  chance  of  any  different  re- 
sult in  the  end.  There  can  be  no  question  that  the  Commissioner  was 
fully  justified  in  setting  aside  the  sale  when  if,  was  shown  by  the  record 
that  incumbrances  were  notified  to  the  extent  of  over  Rs.  35,000,  while 
they  really  existed  only  to  the  extent  of  Rs.  8,000." 

The  plaintiffs  appealed  to  the  High  Court.  One  of  the  grounds  set 
forth  in  their  memorandum  of  appeal  was  that  "  the  Commissioner  had  no 
authorir.y  to  hear  the  aopaal  from  the  Collector's  order." 

Mr.  Amir-ud-din,  for  the  appellants. 

Munshi  Juala  Prasad  and  Babu  Jogindro  Nath  Chaudhri,  for  the 
respondents. 

JUDGMENT. 

EDGE,  C.J.,  and  BRODHURST,  J. — The  only  question  involved  in  this 
-appeal  is  as  to  whether  the  Local  Government  had   on   the   12th    [568] 
November,   1883,   power"   to  pass  a  rule  No.  17,  clause  XIX,  which  made 
the  order  of  a  Collector  confirming  a  sale,  aopealable  to  the  Commissioner 
of  the  Division.     It  was  indeed  also  contended  that  such  an  order  was  ap- 
pealable to  the  Commissioner  under  s.  243  of  Act  XIX  of  1873,  but  that 
contention  is,  in  our  opinion,  unsound.     The  preamble  and  the  whole  scope 
of  that  Act  show  that  we  could  not  apply  s.  243  to  a  case  like  this.    This 
was  not  a  case  falling  within  clauses  2,  3  or  4  of  s.  323  of  the  Code  of 
Civil  Procedure.     Here  the  whole  property  had  been  sold.     So  far  as  is 
necessary,  the  facts  of  this  case  are  that,  prior  to  the  passing  of  Act  VII  of 
1888,  and  subsequent  to  the  17th  November,  1883,  when  the  rule  referred 
to   was   published  in  the  Gazette  of  these  Provinces,  a  Deputy  Collector, 
•exereing   the   powers   of  a   Collector,   made  an   order  confirming  a  sale 
in  a  case  in  which  the  execution  of  the  decree  had  been  transferred  to  the 
Collector  under  s.  320  of  the  Code  of  Civil  Procedure.     Now  the  simple 
point  we  have  to  decide  is,  did  an  appeal  lie  from  that  order?     As  s.  243 
of  Act  XIX  of  1873  does  not  apply,  that  point  has  to  be  determined  on  the 
answer  to  be  given  to  the  first  question  we    have   mentioned,  namely, 
was  the  rule  which  appeared  in  tha  Gazette  of  the  17th  November,  3883, 
ultra  vires  or  not  ?     Under  s.   320  of  the  Code  of  Civil   Procedure,  the 
Local    Government  was  given  powers  to  prescribe    rules    for,    amongst 
other  things,  regulating  the  procedure  of  the  Collector  and  his  subordinates 
in  executing  decrees  transmitted  under  s.  320.     Now  the  wording  of  that 
section   is  not  very   clear,   and  whether  the  amendment  of  the  section 
which    was    effected    by    Act    VII    of    1888,    was     intended     merely 
to  make  clearer  the  intention  of  the  section,  or  to  give  to    the    Local 
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1890        Government  a  power  which  it  did  not  possess  under  s.    320,  as  it  stood 
FEB.  26.     prior  to  Act  VII  of  1888,  does  not;  appear.  This  Court;  on  the  24th  February, 
1883,  in  the  case  of  Madho  Prasad  v.  Hansa  Kuar  (1)  decided  that  there 
APPEL-     was  DO  appe8i  to  this  Court  from  the  order  of  a  Collector  confirming  a  sale. 
LATE       The  judgment  in    that   caso  indicated  generally  that  the  Collector  was 
CIVIL.      subject  to  the  chief  controlling  revenue  authority   in  the  exercise  of  his 
—~        duties  in  the  matter  of  Civil  Court  decrees  transferred  to  him  for  execution. 
12  A.  565  =    jj.  jg  true  £na{.  [569]   that  case  is  not  an  authority  on  the  question  before 
10  A.W.N.    US)   kyf.  WQ  cannot  conceive  that  it  was  the  intention  of  the  Legislature 
(1890)  185.    j.jjaj.  J.JJQ  LOC&I  Government  should  provide  no  means  of  appeal  from  an 
order  of  a    Collector   confirming  a  sale.     The  Legislature   itself   had  not 
Provided  a  means  of  appeal  in  such  a  case  as  the  present,  unless  it  did  so  by 
deputing  its  powers  in  that  respecc  to  the  Local  Government  under  s.  320 
of  the  Code  of  Civil  Procedure.     Now,  as  we  have  pointed  out,  the  Local 
Government  under  that  section  was  authorized    to  prescribe  rules  for  re- 
gulating the  procedure  of  the  Collector.  We  do  not  think  it  would  be  unduly 
straining  language   to  hold    that   rules  regulating   the  procedure  of   the 
Collector   would    include  rules    providing    for  an  appeal    from  his  orders. 
The  point  is  not    by  any  means  a  clear  one,  but  we  feel  that,    if  possible, 
we   ought    to  bold    that    the  rule  which  was  published  in  the  Gazstte  of 
the  17th  November,  1883,  was  within  the  powers  of  the  Local  Government. 
We  consequently  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


12  A.  569  =  10  A  W.N.  (1890)79. 

APPELLATE   CIVIL. 
Before  Mr.  Justice  Tyrrell 


MlTHU  LAL  AND  OTHERS  (Decree-holders)  v.    KHAIRATI  LAL 
Judgment-debtor*    [4th  March,  1800.] 

Execution  of  decree — Decree  payable  by  instalments — Limitation — Waiver  by  decree- 
holdfr— Payment  out  of  Court— Act  XV  of  1877  (Limitation  Ac'),  sch.  »i,  No.  179  (6) 
—  Civil  Procedure  Code,  s.  258. 

An  application  for  execution  of  a  decree  payable  by  instalments  was  resisted 
by  the  judgment-debtor  as  barred  by  limitation  on  the  ground  that  nothing  bad 
been  paid  under  the  decree,  and  that  the  application  was  made  more  than  three 
years  after  the  first  instalment  fell  due.  The  decree-bolder  pleaded  that  be  had 
waived  the  default  in  payment  of  the  first  instalment  by  accepting  such  pay- 
ment shortly  afterwards,  and  that  the  application  was  in  time,  having  been 
made  within  three  years  Irom  the  date  when  the  second  instalment  was  due. 

Held,  that  the  decree-bolder  could  not  raise  this  plea,  as  the  payment  in  ques- 
tion   had  not  been  certified  to    tbe  Court  executing  the  decree,  and  therefore 
could  not.  under  s.  258  of  the  Civil  Procedure  Code,  be  recognized.     Sham  Lai 
v.  Kanaliia  Lai  |2)  and  Zahur  Huszin  Bakhtawar  (3)  not  followed. 
[Overruled.,  26  A.  36  =  A. W.N.  (1903)  179;  Disa.,  21  C.  542;  Not  F.,  21  B.  122  (125).] 

[570]  THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of 
TYRRELL,  J. 

Babu  Durga  Charan  Banerji  and  Munshi  Bam  Prasad,  for  the 
appellants. 

*  Second  Appeal  No.  43  of  1890,  from  a  decree  of  A,  M.  Markham,  Esq.,  District 
Judge  of  Aliparb.  dated  the  23rd  September,  1859.  reversing  a  decree  of  Babu  fciheo 
Sabai,  Munsit  of  Kapganj,  dated  the  29ih  January,  1S89. 

(1)5  A.  314.  (2)  4  A.  316.  (3)  7  A,  317, 
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Babu  Dwarlca  Nath  Banerji,  for  the  respondent.  1890 

JUDGMENT.  MARCH.  4. 

TYRRELL,  J. — In  this  second    appeal  the  appellants  are  the  decree-     APPEL- 
bolders,  the  respondent  being  the  judgment-debtor.     The  appellants  got      LATE 
their  decree  on  the  19th  July,  1884.     It  provided  that  the  debt  should  be      QlVlL 

paid  in  instalments  of  Es.  100  payable  on  nisf  Aghan  1941,  a  similar  sum        ' 

to  be  paid  on  nisf  Aghan  1942,  and  the  last  instalment  of  Bs.  75  being  12  A.  569  = 
payable  in  Sambat  1945.  Nisf  Aghan  1941  is  equivalent  to  the  17th  10  A.W.N. 
November,  1884.  The  appellants  are  met  in  their  attempt  to  execute  the  (1890)79. 
decree  by  a  plea  that  nothing  has  been  paid  under  the  decree  and  therefore 
the  execution  is  barred.  The  decree- hold  era  on  the  contrary  contend  that 
the  judgment-debtor  paid  Es.  100  on  the  19th  November,  1884,  that  is  to 
say,  two  days  after  the  decretal  date,  and  that  they,  having  accepted  the 
payment,  had  waived  the  uupunctuality  of  the  judgment-debtor,  and 
that  the  present  application  is  within  time,  being  made  less  than  three 
years  from  the  date  of  the  second  instalment  of  November,  1885.  Now 
the  lower  appellate  Court  has  held  that  the  plea  of  waiver  cannot  be 
entertained  under  art.  1T9,  sch.  ii  of  the  Limitation  Act.  Conflicting 
rulings  of  this  Court  upon  the  point  have  .been  cited  on  both  sides  to-day, 
and  I  would  on  that  account,  although  I  have  myself  no  doubi;  upon  the 
question,  have  referred  the  hearing  of  the  appeal  to  a  Bench  of  two  Judges 
if  it  had  not  been  for  one  circumstance,  that  is,  that  in  my  judgment  it  is 
not  competent  to  the  decree-holders  to  raise  the  plea  of  waiver  at  all, 
inasmuch  as  the  payment  of  19fch  November,  1884,  alleged  by  them,  is  not 
a  payment  which  can  be  recognized  by  any  Civil  Court  under  s.  258  of  the 
Civil  Procedure  Code.  Mr.  Durga  Charan  for  the  appellants  relied  upon 
two  judgments  of  this  Court,  one  being  ShamLal  v.  KanahiaLald)  in  which 
it  was  held  that  the  decree-holder  is  entitled  to  give  proof  of  payment  made 
out  of  [571]  Court  and  not  certified  to  the  Court  in  order  to  defeat  the  judg- 
ment-debtor's plea  of  limitation.  That  judgment  was  given  in  conformity 
with  the  Full  Bench  ruling  of  the  Calcutta  Court  in  Fakir  Ghand  Bose  v. 
Madun  Mohun  Ghose  (2)  and  no  doubt  under  the  terms  of  s.  258  of  the 
Civil  Procedure  Code  as  it  stood  before  the  Statute  of  1882  was  passed, 
the  ruling  was  passed  in  conformity  with  the  terms  of  the  law.  But  a 
Tory  marked  change  was  introduced  in  the  year  1882  in  s.  258  of  the  Civil 
Procedure  Code,  and  under  the  section  as  it  now  stands  I  have  no  doubt 
whatever  that  I  am  precluded  from  taking  any  recognition  whatsoever  of 
the  alleged  payment  of  the  19th  November,  1884,  and  if  I  cannot  recognize 
the  payment  I  must  bold  that  there  was  no  waiver  whatever  on  the  appel- 
lants' part,  and  that  the  execution  of  their  decree  is  barred.  But 
Mr.  Durga  Charan  relied  upon  another  judgment  of  this  Court  made  under 
the  Civil  Procedure  Code  of  1882  in  Zahur  Husain  v.  Bakhtawar  (3).  That 
judgment  is  in  Mr.  Durga  Charan' s  favour,  bub  it  was  passed  with  exclu- 
sive reference  to  the  ruling  in  Sham  Lai  v.  Kanahia  Lai  (1)  which  I  have 
referred  to  above,  and  without  reference  to  the  circumstance  that  the  law 
had  since  entirely  changed  upon  the  point  siece  the  last-mentioned  ruling 
had  been  made.  I  cannot  follow  this  authority,  and  I  must  hold  that 
there  is  no  evidence  of  any  waiver  on  the  part  of  the  decree-holders  appel- 
lants, and  that  the  Court  below  has  rightly  held  that  the  execution 
of  their  decree  is  barred.  The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 

(1)  4  A.  316.  (8)  4  B.L.B.  130.  (3)  7  A.  317. 
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18go  12  I.  371  =  10  A.W.N.  (1890)  197. 

MAT  5,  APPELLATE  CIVIL. 

APPEL-  Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Straight. 


LATE 


CIVIL.  GANDHARAP  SINGH  (Decree-holder)  v.  SHEODARSHAN  SINGH 

(Judgment-debtor).*     [5th  May,  1890.] 

Execution  of  decree — Transfer  of  decree  for  execution — Agreement  for  satisfaction  of 
10  A.W.N.  judgment-debt  by  instalments—  Civil  Procedure  Code,  ss.  210,230, 257-4 — Act  XV  of 

(1890)  197.  1877  (Limitation  Act),  tch.  it,  No.  179. 

A  simple  money-decree  was  passed  in  1871,  and  was  transferred  to  another 
Court  for  execution,  and  in  June  1882  an  application  was  made  for  execution  ; 
and,  [372]  shortly  afterwards,  the  Court  to  which  the  decree  had  been  transferred 
sanctioned  an  agreement  between  the  parties  for  satisfaction  of  the  decree  by 
instalments.  In  Juce  1885,  an  application  was  made  to  the  Court  which  passed 
the  decree  to  again  transfer  it  for  execution,  and  this  application  recited  the 
previous  agreement  and  certain  payments  which  had  been  made,  and  it>  was 
granted.  A  further  application  for  execution  for  the  remaining  instalments  was 
made  in  April  1888. 

Bdd,  by  BDQE,C.J.,  that  the  Court  to  which  the  decree  was  transferred  had  no 
power  in  1882,  to  sanction  the  agreement  under  a.  257-A  of  the  Civil  Procedure 
Code  ;  that  if  the  order  in  June  1885,  of  the  Court  passing  the  decree  were 
regarded  as  a  sanction  (which  it  would  be  very  difficult  to  hold),  that  order 
nevertheless  could  not  operate  as  one  under  s.  210  altering  the  decree  ;  that  if 
any  decree  in  the  case  were  capable  of  execution  it  was  the  decree  of  1871, 
which  had  never  been  altered  by  a  Court  ;  and  that  inasmuch  as  a  previous 
application  for  execution  had  been  made  in  June  1882,  that  decree  was  dead, 
as  well  under  s.  230  of  the  Code  as  under  art.  179,  son.  ii  of  the  Limitation 
Act  (XV  of  1877). 

H»ld  by  STRAIGHT,  J  ,  that  the  order  of  June  1885  was  not,  and  could  not  be, 
an  order  sanctioning  the  agreement  of  June  1882,  and  the  decree  consequently 
stood  unaltered  ;  and,  an  application  to  execute  it  having  been  made  and 
granted  since  Act  XIV  ot  1882  came  into  operation,  the  decree  was  now  dead 
under  s.  230  of  the  Code. 

Per  EDGE,  C.J. — The  Court  to  which  a  decree  has  been  transferred  for  execu- 
tion has  no  power  to  sanction  an  agreement  under  s.  257-A  of  the  Code  for 
satisfaction  of  the  decree  by  instalments,  but  such  sanction  can  be  given  only  by 
or  the  Court  which  passed  the  decree. 

An  agreement  sanctioned  under  s.  257-A  cannot  be  treated,  without  any- 
thing more,  as  a  decree  of  the  Court,  and  cannot  operate  as  an  order  under  s.  210, 
though  an  order  under  P.  210  would  operate  as  a  sanction  under  s.  257-A. 

The  decree  in  a  suit  which  must  be  executed  is  the  decree  as  originally  passed 
or  as  altered  by  a  proper  order  for  chat  purpose,  aa,  e.g.,  by  an  order  under  s.  210. 

[F,,  26  P.R.  1894 ;  R.,  15  A.W.N.  149  ;  D.,  96  P.R.  1900.] 

THIS  was  an  application  for  execution  of  a  decree.  The  original 
decree  was  passed  on  the  5fch  June,  1871  by  a  Court  at  Mainpuri,  and  was 
transferred  for  execution  to  the  Court  of  the  Deputy  Commissioner  of 
Jalaun.  On  the  9bh  June,  1882,  the  decree  being  then  alive,  the  decree- 
holder  applied  to  the  Court  of  the  Deputy  Commissioner  for  exe- 
cution of  the  decree  by  payment  to  him  of  certain  money  which  had 
been  paid  into  the  treasury  ;  and  upon  the  same  date  the  Court  ordered 
the  payment  prayed  for  to  be  made,  and  also  caused  notice  to  be  issued  to 
the  judgment-debtor  to  show  cause  why  certain  other  applications  connected 
with  execution  of  the  decree  should  not  be  granted.  On  the  12th  June,  1882, 
the  Court  at  [573]  Jalaun  gave  its  sanction  to  an  agreement  between  the 
parties  that  the  decree  should  be'paid  by  instalments;  viz.,  Es.  3,000  on  the 

•  Appeal  No.  11    of   1890,   under  s.    10  Letters  Patent. 
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1st  July,  1882,  Rs.  3,000  on  the  1st  January,  1883,  and  Rs.  2,411-10-8  on 
the  1st  July,  1B83.  The  judgment-debtor  paid  into  Court  only  Rs.  3,000 
on  the  1st  August,  1882,  and  Rs.  2,500  in  February,  1885.  A  further  ap- 
plication was  made  for  execution  on  the  llth  June,  1885,  when  the  matter 
again  came  before  the  Court  at  Mainpuri,  to  which  application  was  made 
by  the  decree-holder  for  a  fresh  certificate  and  for  a  new  transfer  of  the 
decree  to  the  Court  of  the  Deputy  Commissioner  at  Jalaun  for  execution. 
The  application  for  transfer  recited  the  agreement  arrived  at  by  the 
parties  and  sanctioned  by  the  Court  at  Jalaun  in  June  1882,  and  also 
recited  the  payments  which  had  been  made  by  the  judgment-debtor.  The 
Court  at  Mainpuri  granted  the  certificate  as  prayed,  and  the  decree-holder 
applied  for  execution  to  the  Court  at  Jalaun,  but  the  application  was 
dismissed  for  want  of  prosecution.  On  the  26th  April,  1888  the  decree- 
holder  made  the  present  application  in  the  Court  of  the  Deputy  Commis- 
sioner of  Jalaun  to  execute  the  decree  for  the  instalments  which  remained 
unpaid. 

The  application  was  dismissed  by  the  Court  of  first  instance  as 
barred  by  limitation,  and,  on  appeal  by  the  decree-bolder,  the  first  Court's 
order  was,  on  other  grounds,  confirmed  by  the  Commissioner  of  Jhansi. 
The  decree-holder  mada  a  second  appeal  to  the  High  Court. 

Mr.  G.  T.  Spankie  and  Lala  Jokhu  Lai,  for  the  appellant. 

The  Hon.  Pandit  Ajudhia  Nath,  Pandit  Sundar  Lai  and  Munshi 
Sukhnandan  Lai,  for  the  respondent. 

TYRRELL,  J. — Two  objections  were  taken  in  the  Court  below  to  the 
execution  of  the  appellant's  decree.  One  was  that  the  unfortunate  decree- 
holder,  who  appears  to  have  lost  a  large  sum  of  money  by  reason  of  the  in- 
dulgence he  showed  to  bis  debtor,  applied  to  the  Court  executing  tbe  decree 
for  execution  not  of  the  decree  but  of  a  compromise.  The  Court  of  first  in- 
stance very  properly  held  that  it  was  not  a  lawful  application  for  execution 
of  decree,  but  the  Court  of  appeal  for  insufficient  grounds  differed  on  [574J 
the  point,  and  its  view  is  supported  here  in  second  appeal  upon  the  theory 
that  the  compromise  had  really  been  an  amended  decree  in  the  sense  of 
s.  210  of  the  Civil  Procedure  Code.  I  have  read  tbe  decree  and  I  have  read 
the  compromise,  and  the  order  of  tbe  Court  thereupon,  and  it  is  perfectly 
obvious  that  the  decree  was  never  altered  in  the  sense  of  s.  210.  It  is  the 
common  case  of  a  compromise  made  between  tbe  decree-holder  and  bis 
judgment-debtor  being  reported  to  tbe  Court,  and  nothing  more.  But  the 
Court  below  has  defeated  the  decree-holder  on  another  ground,  and  I  think 
a  sound  one.  The  decree-bolder  relies  for  protection  against  limitation  upon 
the  application  which  had  been  made  on  llth  June,  1885.  The  application 
was  not  made  to  the  Court  executing  the  decree  or  to  the  Court  which  could 
execute  the  decree  at  the  time.  The  facts  are  that  the  decree  had  originally 
been  made  by  the  Mainpuri  Court.  It  was  transferred  under  s.  223  of  the 
Civil  Procedure  Code  to  Jalaun  for  execution,  and  it  has  remained  in  that 
Court  until  the  present  time.  The  decree-holder,  however,  was  ill-advised 
enough  to  apply  on  the  llth  June,  1885  to  the  Mainpuri  Court  for  a  step 
in  aid  of  execution.  The  decree-holder's  Counsel  in  the  Court  below 
admitted  that  it  was  a  blunder,  and  so  it  obviously  was.  In  second  appeal 
it  is  contended  that  it  was  not  so,  but  that  it  was  tbe  duty  of  the  Jalaun 
Court  when  the  first  instalment  failed,  without  being  moved  by  the  decree- 
holder  or  any  one  else,  to  enter  into  correspondence  with  the  Mainpuri 
Court,  which  would  lead  to  the  Mainpuri  Court  re-calling  the  record. 
I  know  of  no  authority  either  judioial  or  by  way  of  practice  or  founded 
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1890       on  common  sense  in  support  of  such  a  contention.     The  Court  below  was 
MAYS,      right,  and  the  appeal  is  dismissed  with  costs. 

•The  decree-holder  appealed  under  s.  10  of  the    Letters    Patent  from 

"APPBL"     the  judgment  of  Tyrrell,  J. 
LATE  fji^g  parties  were  represented  as  before. 

CIVIL. 
12A— 1= 

10  A.W.N.  EDGE,  C.  J. — The  decree-holder,  appellant  here,  obtained  a  decree 

(1890)  197.  on  the  5th  June,  1871  in  the  Court  at  Mainpuri.  On  the  9th  June,  1882 
the  appellant  applied  to  the  Court  at  Jalaun,  to  which  tbe  decree 
had  been  transferred,  for  execution  of  the  decree,  and  to  have  [575]  in 
execution  of  it  some  money,  which  had  been  deposited  in  the  treasury, 
paid  out  to  him.  On  the  same  day  that  Court  ordered  the  money  which 
was  in  the  treasury  to  be  oaid  out  to  the  decree-holder,  and  also  issued  a 
notice  to  the  judgment-debtor  to  show  cause  why  other  applications  in 
connection  with  the  execution  of  the  decree  should  not  be  granted.  Now 
in  my  opinion,  on  the  9bb  June,  1882,  the  judgment-debtor  made  an  appli- 
cation to  execute  the  decree  within  the  meaning  of  s.  230  of  the  present 
Code  of  Civil  Procedure  under  that  section,  and  that  application  was 
granted.  On  that  short  ground  I  am  of  opinion  that  the  decree  was  time- 
barred,  when  the  decree-holder  made  his  application  of  the  26th  April, 
1888,  out  of  which  this  appeal  arose,  and  on  that  ground  I  would  dismiss 
this  appeal.  It  has,  however,  been  contended  on  behalf  of  the  decree- 
holder  th.-tt  the  decree  which  he  was  entitled  to  executewas  not  the  decree  of 
1871,  but  was  that  decree  as  altered  on  12bhJune,  1882.  We  must  see  what 
it  was  that  was  done.  After  the  decree  of  1881  had  been  made,  the  parties 
agreed  that  the  decretal  money  should  be  payable  by  instalments  of  amounts 
at  certain  fixed  rates,  and  that,  on  default  of  payment  of  the  instalments, 
the  decree-holder  should  be  entitled  to  execute  the  decree  for  the  amount 
remaining  unpaid,  and  for  interest  on  the  amounts  specified.  The  Court  at 
Jalaun  on  the  12th  of  June,  1882,  if  it  had  power  to  do  so,  did  sanction  that 
agreement  within  the  meaning  of  s.  257-A  of  the  Code  of  Civil  Procedure. 
The  Court  at  Jalaun,  however,  was  not  the  Courb  which  could  sanction 
any  agreement  under  that  section  in  this  case.  In  this  case  the  Court  at 
Jalaun  was  merely  the  Court  executing  the  decree,  and  the  Courb  which 
had  power  to  sanction  was  the  Court  at  Mainpuri,  and  not  the  Court  at 
Jalaun.  However,  the  matter  having  again  come  before  the  Court  at  Main- 
puri in  June  1885,  and  two  instalments  having  in  the  interval  been  paid, 
the  decree-holder  in  June  1885  applied  to  the  Oourt  at  Mainpuri 
to  transfer  the  decree  again  to  the  Court  at  Jalaun  for  execution, 
and  in  the  application  for  transfer  recited  the  agreement  as  to  the 
satisfaction  of  the  decree  by  instalments,  and  further  recited  that 
two  of  those  instalments  which  were  mentioned  had  been  paid.  The 
Court  at  Mainpuri  granted  the  certificate  of  transfer  which  was 
[576]  asked  for,  and  on  these  facts  it  is  contended,  noi  only  that  the  Court 
at  Mainpuri  sanctioned  under  s.  257-A  the  agreement  as  to  instalments, 
but  actually  altered  the  decree  of  1871  into  a  decree  in  accordance  with 
that  agreement.  Now  at  that  time  the  period  within  which  the  instalments 
were  to  be  paid  bad  expired,  the  decree. was  more  than  12  years  old,  and 
it  was  further  a  decree  in  respect  of  which  an  application  for  execution  had 
been  made  under  B.  230  of  the  present  Code,  and  granted.  It  was  also  a 
decree  in  respect  of  which  no  application  for  the  execution  of  the  decree 
or  to  take  any  step-in-aid  of  execution  had  been  made  within  three 
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years  of  Tune  1885.  Mr.  Spankie  on  behalf  of  the  decree- bolder 
has  cited  several  authorities  of  this  Court,  and  has  also  contended  on 
them,  that  what  took  place  in  June  1885  was  a  sanction  under 
a.  257-A  of  the  Code,  and  that  execution  might  go  in  accordance 
with  the  terms  which  had  been  sanctioned.  The  cases  which  he  relied  on 
were  : — Sita  Bam  v.  Dasrath  Das  (1),  Sham  Karan  v.  Piari  (2),  Champat 
Rai  v.  Pitamber  Das  (3),  Makund  Ram  v.  Makund  Ram  (4),  Paraga  Kuar 
v.  Bhagwan  Din  (5>,  Ramadhar  v.  Ramdayal  (6),  and  Muhammad  Sulai- 
man  v.  Jhukki  Lai  (7).  There  was  another  case  to  which  Mr.  Spankie's 
attention  was  drawn  by  my  brother  Straight,  Debi  Rai  v.  Gokal  Prasad  (8), 
and  Mr.  Spankte  with  the  discretion  of  an  able  Counsel  declined  to 
pay  any  attention  to  that  case,  and  contended  that  that  case  was  at 
variance  with  the  other  cases  he  bad  cited.  Now  I  paid  very  careful 
attention  to  the  argument,  as  I  always  do  to  any  argument  of  Mr.  Spankie 
and  to  that  argument  as  commented  on  by  Pandit  Ajudhia  Nath,  and  I 
failed  to  see  any  conflict  on  any  point  material  to  this  case  between  the 
decisions  in  any  of  the  cases  on  which  Mr.  Spankie  relied  and  that  to  which 
I  have  referred,  when  those  decisions  and  the  facts  on  which  those  oases 
were  decided  are  carefully  considered.  My  opinion  is  that  none  of  those 
cases  establish  Mr.  Spankie' s  proposition  that  an  agreement  sanctioned  under 
s.  257-A  of  the  Code  can  be  treated  without  anything  more  than  a  decree  of 
the  [577]  Court.  A  sanction  under  s.  257-A  does  not  operate  as  an  order 
under  s.  210,  although,  undoudtedly,  an  order  under  s.  210  would  operate 
as  a  sanction  under  s.  257-A.  Now  I  would  have  very  great  difficulty  in 
satisfying  myself  that  in  making  the  order  for  the  certificate  of  transfer  the 
Court  at  Mainpuri  in  June  1885  was  sanctioning  the  agreement  as  to  ins- 
talments. Whether  it  did  sanction  it  or  not,  I  am  quite  satisfied  that 
the  decree  in  a  suit  which  must  be  executed  is  the  decree  as  originally 
passed  or  as  altered  by  a  proper  order  for  that  purpose,  as  e.g.,  by  an  order 
under  s.  210,  and  in  this  case  there  was  in  fact  and  in  law  no  order  under 
a.  210,  and,  so  far  as  I  can  see,  no  intention  to  make  an  order  under 
that  section  ;  indeed  no  such  order  was  even  applied  for.  I  have  come 
therefore  to  this  conclusion  on  the  whole  case,  that  if  any  decree  was 
capable  of  execution  in  this  case  at  all,  it  was  the  decree  of  1871.  That 
decree  never  has  been  altered  by  a  Court,  and  it  is  a  dead  decree,  as  well 
under  s.  230  of  the  Code  of  Civil  Procedure  as  under  art.  179  of  the  2nd 
schedule  of  the  Limitation  Act.  I  express  no  opinion  as  to  whether  the 
agreement  was  within  s.  257-A.  I  would  dismiss  appeal  this  with  costs. 
STRAIGHT,  J. — In  my  opinion  the  order  of  the  Mainpuri  Court  of 
the  llth  June,  1885,  granting  the  application  of  the  decree-holder  was  not, 
an  order  sanctioning  the  agreement  of  the  12th  June,  1882.  Consequently, 
I  am  of  opinion  that  any  alteration  that  could,  under  the  law,  have  been 
introduced  into  the  decree  of  the  5th  June,  1871,  by  such  an  agreement 
as  that  upon  which  the  decree-holder  relies,  was  in  fact  never  imported 
into  the  decree,  and  that  it  remained  a  decree  for  a  specific  sum  of  money 
executable  in  the  ordinary  way  that  such  a  decree  should  be  executed. 
I  think  that  the  language  of  s.  257-A,  especially  the  last  paragraph,  pro- 
hibits the  notion  that  such  an  agreement  as  was  said  to  bave  been  entered 
into  here  between  the  decree-holder  and  the  judgment-debtor  can  be 
sanctioned  three  years  after  the  date  when  it  is  said  to  have  commenced 
to  have  effect,  and  when  money  has  been  paid  under  it  and  a  default 
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is  said  to  bava  taken  place.  If  that  be  a  correct  view  of  the  order  of  tbe 
llth  June,  1885  tbe  decree  of  the  5bh  June,  1871  stands  [578]  untouched 
and  unaltered.  An  application  to  execute  it  has  been  made  since 
Act  XIV  of  1882  came  into  operation,  and  has  been  granted.  Therefore 
that  decree  is  now  dead  by  the  operation  of  s.  230  of  the  Code  of  Civil 
Procedure.  I  agree  in  dismissing  the  appeal  with  costs. 

Appeal   dismissed. 


12  A  578  =  10  A.W.N.  (1890)  183. 

APPELLATE  CIVIL. 
Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Brodhurst. 


BAM  LAL  AND  OTHERS  (Defendants)  v.  GHHAB  NATH  (Plaintiff)  * 

[7th  May,  1890.] 

Res  judicata — Civil  Procedure  Code,  s.  13 — Cross-appeals — Finding  in  appeal  first  Jieard 
tarring  trial  of  same  issue  in  appeal  subsequently  heard. 

The  plaintiS  and  defendant  in  a  suit  each  appealed  separately,  and  the  defend- 
ant's appeal  first  came  on  for  hearing  and  an  issue  as  to  whether  the  plaintiff, 
or  the  defendant  bad  title  to  the  land  in  dispute  was  decided  on  tbe  facts  by  the 
appellate  Court  adversely  to  the  defendant.  Subsequently,  the  plaintiff's  appeal, 
involving  the  same  issue,  oaina  on  for  hearing  before  the  same  Court. 

Held  that  although  s.  13  of  the  Civil  Procedure  Code  did  not  apply,  stiil  the 
principle  of  res  ju  'icata  applied,  and  the  finding  on  'he  former  appeal  barred 
tbe  trial  of  the  same  issue  in  tbe  latter.  Bam  Kirpal  v.  Eup  Euari  (1), 
referred  to. 

[Appr..  and  P..  33  A.  51  (56)  =  7  A.L.J.  861  =  7  Ind.  Gas.  156 ;  R.,  16  A.  464  471,  (472) 
=  41  A.W.N.  137  ;  D.,  19  B.  821,  (826).] 

THE  facts  of  this  case  are  sufficiently  stated  in  the  judgment  of  the 
Court. 

Pandit  Moti  Lai  Nehru,  for  the  appellants. 
Mr.  Abdul  Majid,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.  J.  and  BRODHURST,  J. — In  the  lower  appellate  Court  the 
plaintiff  in  the  suit  filed  an  appeal.  The  defendants  filed  another  appeal. 
The  defendants'  appeal  was  heard  by  Munshi  Kashi  Prasad,  who  was 
Subordinate  Judge  of  Cawnpore,  on  the  13th  February,  1888.  In  that  appeal 
the  defendants  raised  the  question  as  to  the  title  of  the  plaintiff  and  as  to 
their  own  title  to  the  land  in  dispute.  The  issues  in  appeal  as  to  the  title 
were  found  on  the  facts  against;  the  defendants,  that  is,  in  that  appeal  the 
then  Subordinate  Judge  found  that  the  plaintiff  had  title  and  the  defendants 
[579]  none.  The  plaintiff's  appeal  came  on  to  bo  heard  subsequently 
before  Munshi  Piare  Lai  as  Officiating  Subordinate  Judge  of  Cawnpore 
on  tha  8bh  March,  1888,  and  he,  treating  the  findings  in  the  other  appeal 
as  operating  as  res  judicata,  decreed  the  plaintiff's  appeal  with  costs.  The 
appeal  now  before  us  is  an  appeal  from  the  decree  of  Munshi  Piare  Lai. 

*  Seoond  Appeal.  No  788  of  1838,  from  a  decree  of  Munshi  Piare  Lai,  Subordi- 
nate Judge  of  Ciwopore,  dated  the  8th  Miroh,  1838,  reversing  a  decree  of  the  Munsif 
of  Fatehpur,  dated  the  4th  September,  (886). 

,    (1)  11  I. A.  37  =6  A,  269. 
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It  appears  to  us  that  he  took  a  correct  view  of  the  law,  and  although  s.  13  1890 

would  not  apply,  still  the  principle  of  res  judicata  applied.  S.  13  of  the  Code  MAY  7. 
is  nob  exhaustive,  as  was  pointed  by  their  Lordships  of  the  Privy  Council  in 

the  case  of  Ram  Kirpal  v.  Bup  Kuan  (l).  We  dismiss  the  appeal  with  costs.  APPEL- 

Appeal  dismissed.  LATB 
CIVIL. 

12  A.  579  =  10  A.W.N.  (1890)  206.  12  17878- 

APPELLATE  CIVIL.  10  A.W.N. 

Before  Mr.  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Mahmood.  '  88°*  188' 


HARAKH  (Decree-holder)  v.  EAM  SARUP  (Judgment- debtor).* 
[5th  July,  1890.] 

Execution  cf  decree — Suit  of  the  nature  cognizable  in  Courts  of  Small  Causes — Second 
Appeal— Transfer  of  deae*— Civil  Ptocedure  Code,  ss.  223,  228,  586. 

Where  the  original  suit  id  a  suit  of  the  nature  cognizable  in  Courts  of  Small 
Causes,  and  the  subject-matter  of  the  suit  doe?  not  exceed  Re.  500  in  value,  no 
second  appeal  will  lie  in  respect  of  an  order  made  in  execution  proceedings  relat- 
ing thereto,  whether  such  proceedings  are  taken  iu  the  Court  which  passed  the 
decree  or  in  that  to  which  the  decree  may  have  been  transferred  for  execution. 

Nazar  Husain  v.  Kesri  Mal(^)  approved. 

[Appl.,  25  C.  872  (873);  Appt  ,  18  A.  481  =  16  A.W.N.  160;  R.,  23  M.  547  (F.B.)  ; 
8  O.  C.  405  (407).] 

THE  facts  of  this  case,  so  far  as  they  are  necessary,  appear  from  the 
judgment  of  Edge,  O.J. 

Pandit  Sundar  Lai,  for  the  appellant. 
Munshi  Kashi  Prasad,  for  the  respondent. 

JUDGMENT. 

EDGE,  C.J. — This  is  an  appeal  from  an  order  passed  in  execution 
proceedings  held  under  a  decree  which  was  made  by  the  Court  of  Small 
Causes  at  Mirzapur.  After  the  decree  was  made  the  execution  proceed- 
ings were  transferred  to  the  Court  of  the  Munsif  of  Mirzapur,  and  it  was 
in  those  proceedings  that  an  order  was  made  which  was  appealed  against 
to  the  District  Judge  of  Mirzapur,  against  whose  order  in  appeal  this 
appeal  has  been  brought.  If  this  [580]  appeal  lies  it  is  a  second  appeal  with- 
in the  meaning  of  Chapter  XLII  of  the  Code  of  Civil  Procedure.  Now  the 
suit  in  question,  as  I  have  said,  was  brought  in  the  Court  of  Small  Causes, 
being  of  the  nature  cognizable  by  such  a  Court.  The  subject-matter  of 
the  suit  did  not  exceed  Rs.  500.  Mr.  Kashi  Prasad  for  the  respondents 
here  has  objected  that  s.  586  of  the  Code  of  Civil  Procedure  applies,  and 
that  the  appeal  does  not  lie.  On  the  other  hand,  Pandit  Sundar  Lai  for 
the  appellant  has  contended  that  the  decree  having  been  transferred  to  the 
Munsif's  Court,  and  the  original  order  which  has  led  to  these  appeals 
having  been  made  by  the  Munsif,  we  must  treat  the  case  as  if  the  original 
suit  was  not  of  the  nature  cognizable  in  a  Court  of  Small  Causes ; 
that  is  the  argument  which  he  bases  on  s.  228  of  the  Code  of  Civil 
Procedure.  My  brother  Mahmood  only  this  morning  delivered  a  judgment 

'  Second  Appeal,  No.  380  of  1887,  from  a  decree  of  W.  J.  Martin,  Esq.,  District 
Judge  of  Mirzipur.  dated  the  16th  December,  1886,  reversing  a  decree  of  Munshi 
Bbankar  Lai,  Munsif  of  Mirzapur,  dated  the  13th  September,  1886. 

(1)  11  I. A.  37.  (2     12  A.  581. 
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the  principle  of  which  is  applicable  to  this  case.  We  must  see,  in  my 
opinion,  whether  the  suit  was  of  the  nature  cognizable  by  the  Court  of 
Small  Causes,  and  whether  the  amount  or  value  of  the  subject  of  that 
suit  did  or  did  not  exceed  Es.  500.  In  my  opinion  my  brother  Mahmood 
was  right.  S.  586  prohibits  a  second  appeal  in  the  execution  of  a  decree 
in  a  suit  referred  to  in  s.  586,  just  as  much  as  ifc  prohibits  a  second  appeal 
from  the  decree  in  that  suit..  I  cannot  read  s.  228  as  Pandit  Sundar  Lai 
reads  it.  It  would,  in  my  opinion,  be  an  absurdity  to  hold  that  the  decree 
in  a  Small  Cause  Court  suit  passed  by  a  Court  of  Small  Causes  must, 
after  it  has  been  transferred  to  a  Munsif's  Court  for  execution,  be  regarded 
as  a  decree  in  a  suit  which  was  not  of  the  nature  of  suits  cognizable  in  a 
Court  of  Small  Causes.  I  am  of  opinion  that  this  appeal  does  not  lie,  and 
that  it  should  be  dismissed  with  costs. 

MAHMOOD,  J. — I  am  entirely  of  the  same  opinion.  The  difficulties 
which  arosain  my  mind  were  stated  by  me  in  my  order  of  the  9fch  August, 
1888,  whereby  this  case  was  referred  to  a  Bench  of  two  Judges.  The 
learned  Chief  Justice  has  already  referred  to  the  judgment  which  was 
delivered  by  me  this  morning  in  the  case  of  Nazar  Husain  v.  Kesri  Mai  (l), 
and  the  reasons  which  I  gave  [581]  there  are  in  full  accordance  with  the 
view  expressed  by  the  learned  Chief  Justice  in  this  case.  The  appeal, 
therefore,  did  not  lie  on  account  of  the  nature  of  the  original  suit  falling 
within  the  purview  of  s.  586  of  the  Code  of  Civil  Procedure.  The  transfer 
of  a  decree  under  s.  223  of  the  Code  could  not  alter  the  nature  of  the  suit, 
nor  is  there  anything  in  s.  228  to  render  a  decree  or  an  order  passed  in 
execution  thereof  of  a  different  nature  to  what  it  was  before  the  transfer. 
The  learned  Chief  Justice's  order  dismissing  the  appeal  is  therefore  the 
only  one  which  could  be  passed.  Appeal  dismissed. 


12  A.  581  =  10  A.W.N.  (1890)  203. 

KEVISIONAL  CIVIL. 
Before  Mr.  Justice  Mahmood. 


NAZAR  HUSAIN  (Petitioner)  v.  KESRI  MAL  (Opposite  party)*. 
[5th  July,  1890.] 

Execution  of  decree— Suit  of  the  nature  cognizable  in  Courts  of  Small  Causes— Second 
appeal  — Civil  Procedure  Code,ss.  584,  586. 

For  the  purpose?  of  an  appeal,  whether  from  a  decree  in  a  regular  suit  or  from 
an  order  passed  in  execution  of  such  decree,  the  pecuniary  test  of  jurisdiction  is 
the  valuation  of  the  original  suit  in  which  the  decree  was  passed,  and  not  merely 
the  actual  amount  affected  by  the  order  sought  to  be  appealed. 

Therefore  where  execution  was  applied  for  in  the  Munsif's  Court  in  respect  of 
a  sum  of  Rs.  422-14-0  the  value  of  the  matter  in  dispute  in  the  original  suit 
(which  was  of  the  nature  cngniziHe  by  a  Court  of  Small  Causes)  having  been 
above  Rs,  500,  and,  the  Munsiff's  order  having  been  upheld  in  appeal  by  the 
District  Judge,  revision  of  both  orders  was  applied  for  in  the  High  Court  :  — 

Held  that  no  proceedings  by  way  of  revision  could  ba  taken,  because  a  second 
appeal  would  lie  from  the  order  of  the  District  Judge. 

[Appr.,  12  A.  579.] 


THE  facts  of  this  case  are   sufficiently 
Mabmood,  J. 


stated  in  the  judgment  of 


Miscellaneous  application  under  e.  622  of  the  Civil  Procedure  Code. 

(1)  12  A.  581. 
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Mr.  A.  Strachey  and  Maulvi  Ghulam  Mujtaba,  for  the  petitioner.  1890 

Pandit  Sundar  Lai,  for  the  opposite  party.  JULY  5. 

JUDGMENT. 

MAHMOOD,  J. — This  is  an  application  for  revision  under  s.  622  of  the 
Code  of  Civil  Procedure,  and  upon  its  being  called  on  for  hearing,  Pandit 
Sundar  Lai,  for  the  opposite  party,  has  taken  a  [582]  preliminary  objec- 
tion to  the  effect  that  no  such  application  is  entertainable  as  an  appeal  lay 
in  the  case.  The  facts  upon  which  this  objection  proceeds  are  the  fol- 
lowing : — 

On  the  14th  July,  1885,  Narotam  Das,  whom  the  opposite  party, 
Kesri  Mai,  represents,  obtained  a  simple  money  decree  for  Rs.  650  against 
the  petitioner  Nazar  Husain,  and  in  execution  thereof  on  various  occasions 
he  obtained  partial  satisfaction  of  the  decree  in  the  Court  of  the  Munsif 
executing  the  decree. 

The  present  litigation  began  with  an  application  made  by  the  decree- 
holder  to  the  Munsif's  Court  on  the  24th  November,  1887,  for  execution  of 
the  decree  to  realize  the  balance  of  Rs.  422-14-0.  The  judgment-debtor 
raised  objections  to  the  execution,  but  these  were  disallowed  by  the 
Munsif  by  his  order  of  the  27tb  April,  1889,  which  was  upheld  in  appeal  by 
the  District  Judge  on  the  14th  August,  1889. 

The  object  of  the  present  application  for  revision  is  to  set  aside  the 
orders  of  both  the  lower  Courts  whereby  the  execution  of  the  decree  was 
allowed. 

Pandit  Sundar  Lai  for  the  decree-holder,  opposite  party,  argues  that 
inasmuch  as  the  amount  of  the  original  suit  in  which  the  decree  of  the 
14tb  July,  1885  was  passed  exceeded  Rs.  500,  it  did  not  fall  within  the 
prohibition  of  s.  583  of  the  Civil  Procedure  Code  and  was  capable  of  being 
made  the  subject  of  a  second  appeal  under  s.584  of  the  Code,  and  that  for 
the  same  reason  the  decree  passed  in  the  suit  when  put  into  execution 
would  furnish  the  test  as  to  the  appealability  of  the  orders  passed  in 
execution.  In  other  words,  the  learned  Pandit's  contention  is  that  a 
second  appeal  lay  from  the  District  Judge's  order  of  14th  August,  1889 
which  forms  the  subject  of  this  application  for  revision,  and  that  therefore 
this  application  cannot  be  entertained  under  s.  622,  which  is  limited  to 
cases  in  which  no  appeal  lies  to  the  High  Court. 

On  the  other  hand,  Mr.  Ghulam  Mujtaba,  for  the  judgment-debtor, 
petitioner,  argues  that  the  present  being  an  execution  case.  s.  647  of  the 
Civil  Procedure  Code  applies,  and  must  be  read  with  [583]  s.  586  for 
determining  whether  a  second  appeal  lay  in  this  case.  The  learned 
pleader  contends  that  the  effect  of  reading  the  two  sections  together, 
is,  that  in  s.  586  the  word  "  suit  "  must  be  taken  to  mean  an 
"  application  for  execution,"  and  that,  since  in  this  case  the  nature  of  the 
application  was  of  the  Small  Cause  Court  type,  and  the  amount  of  the 
money  sought  to.  be  realized  by  execution  did  not  exceed  Rs.  500,  no- 
second  appeal  could  lie, and  the  only  remedy  of  the  petitioner  lay  in  apply- 
ing for  revision  under  s.  622  of  the  Code. 

I  am  of  opinion  that  this  contention  is  unsound.  It  is,  no  doubt, 
true  that  s.  647  of  the  Civil  Procedure  Code  renders  the  procedure  therein 
prescribed  generally  applicable  to  proceedings  in  execution  of  decrees,  but 
such  general  application  of  the  procedure  is  qualified  by  the  important 
clause  "as  far  as  it  can  be  made  applicable,"  and  there  is  enough  in  e.  586 
to  show  that  the  word  "  suit  "  as  it  occurs  there  cannot  be  read  to  mean 
application  for  execution  of  decree.  The  suits  contemplated  there  are 
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1890       described  to  be  "  of  the  nature   cognizable  in   Courts  of  Small   Causes." 

JULY  5.     Now,  neither  the  old  Small  Cause  Courts  Act  (XI  of  1865)  nor  the  present 

Act  (IX  of  1887)  contains  any  specification  of  the  nature  of  "applications" 

BEVI-      cognizable    by    such   Courts,  and  therefore    the    word  suit  '     in  s.  586 

SIGNAL     cannot  be  read  as  "  application." 

CIVIL.  Ik  ha9  D8ea  suggested  that  the  result  of  this    view  would  be  to  hold 

that  s.  586  of  the  Code  is  no  bar  to  second  appeals  even  io  cases  where  the 
12  A.  581=  decree  itself  amounts  to  less  than  Rs.  500.  and  was  passed  in  a  suit  of 
10  A.W.N.  the  Small  Cause  Court  type  of  less  than  that  value.  But  I  do  not  think 
(1890>  203.  such  is  the  result  of  my  view  of  s.  586.  In  the  case  of  Mungul  Pershad 
Dichit  v.  Grija  Kant  Lahiri  Chowdhry  (1)  the  Lords  of  the  Privy  Council 
observed  :  "It  appears  to  their  Lordships  that  a  thing  which  applies  to  an 
application  in  a  s<uit  applies  to  the  suit,  and  that  an  application  for  the 
execution  of  a  decree  is  an  application  in  the  suit  in  which  the  decree 
was  obtained."  Bearing  this  general  principle  in  mind,  there  is  no  neces- 
sity for  reading  the  word  "  suit  "  in  s.  586  of  the  Code  as  if  it  meant  appli- 
cation for  execution  or  indeed  any  other  application.  Such  applications 
are  [584]  applications  in  the  suit  in  which  the  decree  was  passed,  and  the 
provisions  of  s.  586  restricting  the  right  of  second  appeal  are  as  much 
applicable  to  such  applications  as  they  are  applicable  to  the  decrees  passed 
in  the  class  of  suits  mentioned  in  that  section. 

This  being  so,  the  turning  point  of  the  decision  of  this  case  is,  what 
is  the  real  test  of  appellate  jurisdiction  with  reference  to  the  amount 
or  value  of  the  appeal  ? 

The  matter  was  originally  regulated  by  s.  4  of  Act  XXXV  of  1867, 
which  was  replaced  by  s.  18  of  Act  XVI  of  1868,  which  was  re-enacted  in 
s.  22  of  Act  VI  of  1871  and  has  since  been  reproduced  as  s.  21  of  the 
present  Civil  Courts  Act  (XII  of  1887).  The  provisions  of  these  various 
enactments  need  not  be  considered  in  detail,  because  upon  the  exact  point 
now  under  consideration  they  do  not  seem  to  have  altered  the  law,  and  I 
say  so  with  especial  reference  to  the  principle  of  reported  rulings. 

In  the  case  of  Duli  Chand  v.  Nirban  Singh  (2)  a  Full  Bench  of  the 
Calcutta  High  Court  held  that  where  an  original  suit  is  brought  for  a  sum 
exceeding  Rs.  5,000  or  for  property  exceeding  that  value,  and  tha  decree  is 
for  a  less  sum  or  for  property  of  less  than  that  value,  the  appeal  according 
to  s.  22,  Act  VI  of  1871,  will  be  to  the  High  Court.  That  was  a  case  of 
an  appeal  from  a  decree  in  a  regular  suit,  and  Couch,  C.  J,,  in  delivering 
his  judgment  made  observations  which  in  principle  are  applicable  to  this 
case. 

He  said ; — "  The  appeal  is  only  a  stage  of  the  suit,  it  is  not  a  fresh 
suiu,  but  a  part  of  the  proceedings  in  the  suit,  and  therefore,  ordinarily,  I 
should  say  that  with  regard  to  the  jurisdiction  in  appeals  from  decrees  and 
orders  of  tha  District  and  Subordinate  Judges,  the  expression  '  the  subject- 
matter  in  dispute'  would  mean  the  subject-matter  in  disoute  in  the  suit 
itself,  unless,  of  course,  a  contrary  intention  appeared,  as  in  appeals  to  the 
Privy  Council,  where  the  language  is  '  the  subject-matter  in  dispute  '  in 
the  aopeal." 

The    rule    thus    laid    down    by    the    Calcutta 
reference  to  appeals  from    decrees  in    regular  suits 
a  [585]  Full  Bench  of  this  Court  to  appeals  from  orders  in  execution 
of  decrees.     The  case  is  Mahomed  Hossein  Khan  v.  Shib  Dyal  (3)  where 


High    Court    with 
was    extended    by 


(1)  8   I.  A.  123.  =8  C.  51. 

(3)  N.  W.  P.  H.  C.  R.  1873  p.  108. 


9  B.  L.  R.  190=  18  W.  R.  262. 
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it  was  laid  down  that  when  the  matter  in  dispute  in  an  original  suit  heard 
by  a  Subordinate  Judge,  exceeds  Es.  5,000  in  value,  the  appeal  against  an 
order  passed  in  execution  of  decree  in  which  the  matter  in  dispute  is  less 
than  that  amount;,  lies  to  the  High  Court;  and  no:;  to  the  District  Court. 
The  converse  of  this  rule  was  laid  down  by  a  Division  Bench  of  this 
Court  in  Chanderbhan  Singh  v.  Mahunt  Jai  Ram  Geer  (1)  where  it  was  laid 
down  that  the  appeal  against  an  order  of  a  Subordinate  Judge  passed  in 
execution  of  decree  where,  although  the  value  of  the  property  in  dispute 
exceeds  Rs.^  5,000,  yet  the  matter  in  dispute  in  the  original  suit  was 
below  that  amount,  lies  to  the  District  Courb  and  nob  to  the  High  Court. 

Upon  the  same  principle  the  Calcutta  High  Court  in  Boy  Dhunput 
Singh  Bahadur  v.  Modhoo  Mote  Dabia  (2)  held  that  in  determining  the 
venue  of  aopaal  agiiasb  an  order  passed  in  execution,  the  "  subject-matter 
in  dispute  "  used  in  s.  22,  Act;  VI  of  1871,  must  ba  taken  to  exclude  the 
interest  whicb  accrued  subsequently  to  the  date  of  the  decree.  The 
question  was  more  fully  considered  in  Musammat  Ruttunjote  Koer  v.  Ram 
Doss  (3)  wbere  the  general  principle  was  laid  down  that  when  the  decree 
or  order,  which  is  the  subject  of  appeal,  is  made  in  a  suit,  whether  during 
the  execution  proceedings  or  previously,  the  subject-  matter  in  dispute 
within  the  meaning  of  Act  VI  of  1871  s.  22,  is  the  subject-matter  in  dispute 
in  that  suit,  and  not  the  mere  amount  of  money  which  the  order  itself 
may  directly  affect.  In  delivering  the  judgment  of  the  Court,  Phear,  J., 
observed  :  Babu  Romesh  Chunder  Milter  has  urged  upon  us  with  much 
force  that  the  subject-matter  in  dispute  between  the  parties  to  this  appeal 
is  the  amount  which  is  at  this  time  due  under  the  decree,  and  which  will 
be  levied  against  one  of  them  if  the  order  of  the  Subordinate  Judge,  now 
appealed  against,  is  allowed  to  have  force.  It  appears  to  us,  however, 
that  when  the  decree  or  order  which  is  tha  subject  of  appeil  is  a  decree  or 
order  made  in  a  suit,  [586]  whether  during  the  execution  proceedings  or 
previously. thereto,  the  subject-matter  in  dispute  within  the  meaning  of  this 
section  is  the  subject-matter  in  dispute  in  that  suit,  and  not  the  mere 
amount  of  money  which  the  order  itself  may  directly  affect."  The  learned 
Judge  then,  after  referring  to  the  Full  Bench  ruling  of  the  Oourt  in  9  B.L. 
E.,  190,  went  on  to  say  : — "  It  appears  to  us  that  if  we  put  any  other 
construction  than  that  which  we  have  mentioned  upon  the  words,  we 
should  make  tha  section  have  an  operation  which  could  not  have  been 
contemplated  by  the  Legislature,  for  it  would  cause  the  appeal  to  shift 
from  one  Court  to  the  other,  merely  by  such  lapse  of  time  as  would 
suffice  to  maka  an  atnouni  which  when  decreed  fell  below  Eg.  5,000, 
grow  by  the  increment  of  the  interest  to  a  sum  above  Es.  5,000." 

I  agree  in  these  observations,  and  I  think  they  are  applicable  in 
principle  to  this  case.  The  broad  principle  expressed  in  these  various 
rulings  is  that  for  purposes  of  determining  the  venue  of  an  appeal,  whether 
from  a  decree  in  a  regular  suir,  or  from  an  order  passed  in  execution  of 
such  decree,  the  test  of  pecuniary  jurisdiction  is  the  valuation  of  the 
original  suit  in  which  the  decree  was  passed — vide  Jag  Lai  v.  Bar  Narain 
Singh  (4).  If  such  were  nob  the  case,  anomalies  and  inconveniences  even 
more  serious  than  those  contemplated  by  Phear,  J.,  would  ensue  in  respect 
of  the  venue  of  appeals  from  orders  other  than  those  passed  in  execution 
of  decrees,  chat  is,  orders  appealable  under  s.  588  of  the  Code.  The 
valuation  of  'one  original  suit  must  therefore  be  the  test  for  determining  the 
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(1)  N.W.P.H,C.R.  1873,  p.  176, 
(3)  19  W.R.  131. 


(3)  18  W.R.  316. 
(i)  10  A.  534. 
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question  of  appellate  jurisdiction,  and  the  principle  is  clearly  recognized 
by  the  present  Civil  Courts  Acts  (XII  of  1887),  s.  21  of  which  provides 
that  "  appeals  from  a  decree  or  order  of  the  Subordinate  Judge  shall  lie  to 
the  District  Judge,  where  the  value  of  the  original  suit  in  which  or  in  any 
proceeding  arising  out  of  which  the  decree  or  order  was  made  did  not 
exceed  four  thousand  rupees,  and  to  the  High  Court  in  any  other  case.  " 

Now,  in  the  present  case,  it  is  true  that  the  suit  which  ended 
in  the  simple  money  decree  of  14th  July,  1885,  was  of  the  nature 
[587]  cognizable  in  the  Court  of  Small  Causes,  but  in  point  of  value  it 
exceeded  Rs.  500.  It  was  therefore  not  a  suit  within  the  restriction  as 
to  second  appeals  contained  in  s.  586  of  the  Civil  Procedure  Code.  It  is 
true  that  the  application  for  execution,  dated  the  24th  November,  1887, 
with  which  this  litigation  began,  related  only  to  Rs.  422-14-0,  that  is,  an 
amount  below  Rs.  500,  but,  as  I  have  already  said,  an  execution  proceed- 
ing must  for  purposes  of  jurisdiction  as  to  appeals  be  taken  to  be  regulated 
by  the  valuation  of  the  original  suit,  and  it  follows  that  if  a  second 
appeal  would  lie  from  the  decree  in  the  original  suit,  a  second  appeal 
will  lie  also  from  an  order  passed  in  execution  of  such  decree,  whether 
such  execution  related  to  a  sum  above  Rs.  500  or  below  that  amount. 

The  result  of  this  view  is  to  hold  that  the  order  of  the  District  Judge, 
dated  the  14th  August  1889,  impugned  by  this  application  for  revision, 
might  have  been  made  the  subject  of  a  second  appeal,  since  it  was  passed 
in  a  suit  to  which  the  prohibition  of  s.  586  is  not  applicable.  This  being 
so,  no  application  for  revision  is  entertainable  under  s.  622  of  the  Code,  as 
that  section  is  limited  to  cases  in  which  no  appeal  lies  to  the  High  Court. 

For  these  reasons  the  preliminary  objection  taken  by  Pandit  Sundar 
Lai  on  behalf  of  the  decree-holder  prevails,  and  I  dismiss  this  application 
with  costs.  Appeal  dismissed. 


12  A.  587  (P.O.)  =  17  LA.  187  =  5  Sar.  P.C.J.  621. 
PRIVY   COUNCIL. 
PRESENT : 

Lord  Watson,  Sir  B.  Peacock  and  Sir  R.  Couch. 
[On  appeal  from  the  High  Court  for  the  North-  Western  Provinces.] 


MAINA  AND  OTHERS  (Defendants)  v.  BRIJMOHUN  AND  OTHERS  (Plaintiffs). 

[9th  July,  1890.] 

Ac    I  of  1877  (Specific  Relief  Act),  s.  42 — Befusal  of  declarator ;/  decree,  the  case  made 
for  it  being  defective, 

Under  the  Specific  Belief  Aot  (I  of  1877),  s.  42,  a  suit  was  brought  for  a  decree 
declaratory  of  the  plaintiffs'  title  to  be  mutawalis  and  managers  of  property  from 
ancient  times  connected  with  religious  observances,  viz  ,  a  ghat  upon  the  Jumna 
with  temples  adjoining  ;  of  their  title  also  to  receive  a  proportion  of  the'of!erings'r 
and  they  also  claimed  to  have  the  proceeds  of  a  decree  obtained  by  the  defendants 
againa-u  a  third  party  spent  upon  repairs. 

[388]  field,  that  the  suit  had  been  rightly  dismissed  in  the  first  Ciurt.  Evan 
if  the  evidence  bad  shown  that  the  plaintiffs  had  some  rights  in  respect  of  the 
property  in  question,  they  had  nevertbeloa-,  so  far  failed  in  giving  definite  proof 
of  thoir  claims  that  thoy  were  not  entitled  to  the  decree  claimed.  No  decision 
was,  however,  given,  nor  was  any  opinion  expressed,  with  respect  to  other  rights, 
which  either  of  the  parties  might  have,  o:  claim  to  have,  relatiog  to  the 
property. 

[Appl.,  1  A.L.J.  44  ;  B.,  18  Ind.  Gas.  241  (242).] 
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APPEAL  from  a  decree  (5th  January,  1887)  reversing   a  decree  (30th       1890 
June,  1885J  of  the  Subordinate  Judge  of  Agra.  JULY  9. 

The  respondents,  who  were  plaintiffs,  alleged  themselves  as  represent- 
ing the  Sannadhia  Brahmans  in  Mathra,  while  the  defendants  were  at  the      PRIVY 
head  of  the  Mathuri  (1)  caste,  to  be  entitled,  together  with  the  defendants,  COUNCIL, 
who  were   not  solely  entitled,  to  act  as   mutawalis  and  managers    of    the 
Bisram  ghat  upon  the  bank  of  the  Jumna,   and  of  the   temples   attached,          *•  887 
receiving  the  offerings  made  by  jattris  or  pilgrims,  their  shares  being  in  the     (p-c-)  = 
proportion  of  two-thirds  to  the  defendants  and  one-third   to  the  plaintiffs,17  '•*•  *' 
with    reference  to  the  number  of  houses  in  Mathra  occupied  by  the    San-  s  ^ar-  p-C.J 
nadhias  andMathuris,  respectively.  This  claim  was  valued  at  Es.  17,000.        62*' 
They  also  claimed  that  a  sum  of  Ks.  400  should  be  set  apart  by  the  defend- 
ants for  the  repairs  of   the  ghat,  this  being  the   amount  of  a   decree  for 
money  obtained  on  behalf  of  the  institution. 

The  defendants,  denying  the  claim,  alleged  that  the  plaintiffs  and  all 
Sannadhias,  used  another  ghat,  the  Swami,  not  assembling  at  Bisram  ghat. 
The  plaintiffs  were  not  Chaubes.  This  defence  was,  in  effect;,  accepted  by 
the  Subordinate  Judge,  who  inspected  the  locality,  and  observed  that  the 
differences  between  the  castes  were  such  that  it  was  improbable  that  they 
would  conduct  their  ceremonies  in  the  same  place. 

This  judgment  was  reversed  by  a  Division  Bench  of  the  High  Court 
(Straight  and  Tyrrell,  JJ,)  and  a  declaratory  decree  was  made  in  favour  of 
the  plaintiffs. 

The  order  referred  to  as  supporting  the  assertions  on  behalf  of 
the  plaintiffs,  purported  to  have  been  issued  by  "  Muhammad  Furrukh 
Shah,  the  King  of  the  Ghazis,  to  the  Darogha  of  the  [589]  nazul  lands 
appointed  by  the  Government  at  Agra."  It,  apparently,  had  no  date  upon 
it ;  and  the  translation  of  it  on  the  record  was  : — 

"  On  a  petition  being  presented  by  Sobha  Earn,  Brahman,  resident  of 
Mathra,  Islamabad,  we  have  been  informed  that  Bisram  ghat,  on  the  banks 
of  the  river  Jumna,  together  wiMi  the  thakurdwaras  (temples)  built  by 
Rajas  and  Sahukars  at  the  said  Islamabad,  have  been  the  places  of  worship 
of  the  Hindus  since  ancient  time,  and  the  Mathuria  and  Sannadhia 
Brahmans  receive  alms  at  those  places,  whereby  they  support  themselves  : 
that  we  have  ascertained  this  after  inquiry,  therefore  you  are  hereby 
commanded  not  to  interfere  with  the  thakurdwara  buildings,  which  are 
the  places  of  pilgrimage,  by  the  order  of  the  Kings,  but  to  leave  the  same 
in  the  enjoyment  of  the  Brahmans.  You  are  enjoined  strictly  in  this 
matter." 

The  Judges  held  it  clear  "  from  the  photograph  which  is  before  us 
and  the  accuracy  of  which  is  not  questioned,  that  in  order  to  enable  the 
plaintiffs  to  use  these  temples  which  are  ancient  buildings,  they  must  have 
constantly  and  uninterruptedly  from  time  immemorial  used  the  ghat  and 
the  steps  adjacent  thereto.  But  the  plaintiffs  claimed  something  more 
than  a  mere  right  to  pass  and  repass  over  the  ghat  and  the  steps,  and  they 
say  that  as  Sannadhia  Brahmans  and  a  section  of  the  Chaube  class,  they 
are  entitled  to  use  and  enjoy  the  ghat  in  the  same  way  as  the  Mathuria 
Brahmans  in  connection  with  the  jijmans,  who,  on  sacred  occasions,  come 
there  and  use  the  ghat  for  religious  ceremonies.  In  support  of  their  case 
they  produced  a  firman  of  the  Emperor  Furrukh  Shah  and  oral  evidence  of 
witnesses  which  go  to  support  their  assertions,  and  it  seems  to  be  virtually 


(1)  As  to  these  castes  see  Sir  H.  Elliott's  "Races  of  the  N.W.P"  edited  by  J.  Beamea 
Esq.,  appendix,  pp,  308,  319,  329. 
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1890        conceded  that  if  they  do  belong  to  the  Chaube  sect,  they    are    entitled    in 
JULY  9.      respond  to  the  ghat  to  enjoy  the  privileges  and  rights  of  the  respondents  of 

the  Chaube  community  concerned  therein." 

PRIVY  Mr.  C.  W.  Arathoon,  for  the  appellants,  argued  that  the  evidence  had 

COUNCIL,   not  supported  the  statements  in  the  plaint ;  and  the  rights,    if    any   were 
proved,  were  so  indefinite  that  no  decree  declaring  them  should  have  been 
12  A- 387    made. 

17I^Cia7  [390]   The  respondents  did  not  appear. 

Their  Lordships'  judgment  was  delivered  by  SlR  B.  PEACOCK. 

3  Bar.    ir.u.J. 

624.  JUDGMENT. 

SIR  BARNES  PEACOCK. — This  was  a  suit  brought  by  the  respondents 
and  another  for  a  decree  declaratory  of  their  right  in  a  ghat,  and  also  for 
certain  relief  specified  in  their  plaint.  The  suit  is  governed  by  Act  I  of 
1877,  the  42nd  section  of  which  deals  with  declaratory  decrees.  By  that 
section  id  is  enacted  that  "  any  person  entitled  to  any  legal  character,  or 
to  any  right  as  to  any  property,  may  institute  a  suit  against  any  person 
denying  or  interested  to  deny,  his  title  to  such  character  or  right ;  and  the 
Court  may  in  its  discretion  make  therein  a  declaration  that  he  is  so 
entitled  ;  and  the  plaintiff  need  not  in  such  suit  ask  for  any  further  relief: 
Provided  that  no  Court  shall  make  any  such  declaration  where  the  plaintiff 
being  able  to  seek  further  relief  than  a  mere  declaration  of  title  omits  to  do 
so."  The  plaintiffs,  representing  the  body  of  a  sect  called  Sannadhias,  set 
out  in  their  plaint  what  they  considered  to  be  the  rights  of  chat  sect,  and 
they  stated  therein  their  grounds  for  asking  for  a  declaratory  decree.  They 
say  :  "  That  Bindraban  Das,  when  he  was  alive,  laid  out  Es.  100  in  the 
repairs  of  the  ghat.  He  died  at  Mathra  on  or  about  the  5th  of  October  1879. 
When  he  was  alive  he  deposited  Es.  900  with  Bhagwan  Das,  with  instruc- 
tions to  use  the  money  in  the  repairs  of  the  Bisram  ghat,  and  Bhagwan  Das 
having  failed  to  use  the  money  in  the  repairs  of  the  ghat,  Panna,  deceased, 
the  father  of  Madan,  defendant,  and  Chatraban,  defendant,  instituted  a  suit 
without  joining  plaintiffs,  and  with  a  view  of  depriving  them  of  their  right,  in 
the  Munsif's  Court  at  Mathra  for  Es.  1,000,  on  declaration  that  they  alone 
were  the  mutawallis  (managers),  and  under  a  fictitious  deed  of  compro- 
mise obtained  a  collusive  decree  on  21st  December,  1882.  Through 
collusion  they  had  it  recorded  in  the  deed  of  compromise  that  Es.  600  had 
been  laid  out  in  the  repairs,  and  with  reference  to  the  balance  of  Es,  400  a 
payment  by  instalments  of  Es.  80  a  year  had  been  agreed,  and  the  appli- 
cation filed  by  the  plaintiffs  in  the  Munsif's  Court  at  Mathra,  paying  to 
be  joined  as  a  party,  was  [591]  disallowed  on  14th  September,  1883." 
That  was  one  of  their  grounds  for  asking  the  Court  to  exercise  its  discre- 
tion in  making  a  declaratory  decree.  The  next  ground  was,  "  That  a 
fictitious  suit  was  instituted  by  Changaji  and  others,  against  Panna  and 
others,  defendants,  in  this  Court,  and  plaintiffs  filed  an  application  in  this 
Court,  also  praying  to  be  joined  as  a  party  under  s.  32  of  the  Civil 
Procedure  Code  ;  but  the  said  application  was  disallowed  on  3rd  July,  1883, 
and  plaintiffs  were  not  joined  as  a  party.  That  all  the  defendants  to  this 
suit  have  colluded  with  one  another,  and  have  taken  collusive  proceedings 
in  the  Munsif's  Court  at  Mathra,  and  in  this  Court,  with  a  view  of  depriv- 
ing plaintiffs  of  their  right.  They  declare  themselves  to  be  the  owners 
and  deny  plaintiffs'  right ;  hence  the  case  of  action  arose  on  llth  August 
1882,  the  date  of  the  institution  of  the  suit  in  the  Munsif's  Court  at  Mathra, 
and  on  14th  February,  1883,  the  date  of  the  institution  of  the  suit  in  this 
Court  at  Agra."  They  then  stated  what  the  relief  was  which  they  sought, 
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and  they  prayed  judgment  for  "  a  decree  for  the  declaration  of  the  plaintiffs'       1890 

right  as  mutawall  and  manager  of  the  Bisram  ghat,  and  all  the  temples      JULY  9. 

attached  to  the  same,  to  the  extent  of  one-third    be  passed  in  favour 

of  the  plaintiff  as  head  of  the  Sannadhias  againsc  his  brother  Sannadhias"      PRIVY 

and  that  it  might  be  likewise  declared  in  the  said  decree  that  "defendants    COUNCIL. 

alone  were  not  owners  and  mutawallis  of  the  said  ghat."     It  appears  to 

their  Lordships  that  the  plaintiffs  have  made  no  case.     They  have  not     12  A.  387 

proved  that  they  were  entitled  as  mutawallis  and  managers  of  the  Bisram      (F«0.)« 

ghat  to  one-third  of  the  offerings  made  by  their  followers,  and  they  could17  *•*•  187  = 

not  be  entitled  to  have  a  declaration  that  the  defendants  were  not  the  sole3  ^ar'  Pi^-<' 

owners,  unless  they  could  prove  a  right   on  their  parts  to  be  part  owners. 

Having  asked  for  a  declaratory  decree,  they  go  on  in  pursuance  of  the 

Eelief  Act  to  allege  that  'the  collusive  decree  obtained  by  the  defendants 

from    the   Munsif's  Court  at   Mathra  against  Bhagwan  Das,   for  which 

defendants  have  declared  themselves  liable  under  the  deed  of  compromise, 

having  been  set  aside,  its  amount  be    recovered  from  the  defendants,  and 

it  be  used  in  the  repairs  of  the  Bisram    ghat,  either  with  the  consent  and 

management  of  the  parties  or  through  an  official  of  the  Court." 

[592]  There  were  many  witnesses  examined,  and  considerable  discre- 
pancies in  the  evidence  given.  The  first  Court  laid  down  certain  issues, 
the  fourth  issue  being  "  Are  the  plaintiffs  guardians  of  Bisram  ghat,  vested 
with  a  right  to  receive  the  offerings  made  in  it,  to  superintend  the  repairs 
and  erection  of  the  buildings  there,  or  are  they  priests  of  Swami  ghat, 
plying  their  professional  duty  there  ?"  It  might  be  that  they  were 
priests  of  Swami  ghat,  and  yet  might  also  have  an  interest  in  Bisram 
ghat.  The  whole  point  of  the  issue  is — were  they  guardians  of  Biaram 
ghat,  with  a  right  to  receive  the  offerings  made  in  it,  and  to  superintend  the 
repairs  and  erection  of  buildings  there  ?  The  Subordinate  Judge  delivered 
judgment,  in  which  he  said :  "  The  plaintiffs  in  this  case  have  no  conne- 
xion with  the  Bisram  ghat ;  they  are  Sannadhia  Brahmins,  having  no  con- 
cern whatever  with  the  property  which  was  used  by  the  Chaubes  as  the 
place  of  their  worship.  Bisram  ghat  is  the  worshipping  place  of  the 
Chaubes,  in  the  vicinity  of  which  the  plaintiffs,  who  are  Sannadhias, 
have  their  temples.  My  inspection  of  the  place  has  fully  convinced  me  of 
this.  The  documentary  and  oral  evidence  abundantly  establish  this  con- 
elusion  to  my  entire  satisfaction.  Both  sects,  the  Sannadhias  and  the 
Chaubes,  are  bitter  enemies  to  each  other  and  could  not  be  expected  to 
have  a  common  place  for  their  worship."  Having  come  to  that  conclu- 
sion he  dismissed  the  plaintiffs'  suit  with  costs. 

It  is  not  necessary  for  their  Lordships  in  concurring  in  the  judgment 
of  the  Subordinate  Judge  to  agree  in  all  his  reasons.  It  is  quite  consistent 
with  the  decree  which  he  passed  dismissing  the  suit  that  the  plaintiffs 
may  have  some  right  in  Bisram  ghat ;  but  they  have  not  proved  any  right 
to  have  it  declared  that  they  are  entitled  as  mutawallis  to  have  an  interest 
to  the  extent  of  one-third  of  the  offerings.  The  Subordinate  Judge  dealt 
with  the  evidence  in  the  most  general  terms.  He  did  not  allude  to  any 
particular  witness  or  any  particular  document,  but  he  said:  "I  think  the 
plaintiffs  have  not  made  out  their  case." 

The  High  Court  dealt  with  the  case  in  the  same  general  terms.  The 
Subordinate  Judge  had  heard  the  witnesses.  He  had  better  [593]  oppor- 
tunities of  judging  of  the  evidence,  and  of  the  several  discrepancies,  than 
the  High  Court  who  did  not  hear  the  witnesses  or  see  their  demeanour. 
The  High  Court  did  not  decide  whether  the  plaintiffs  were  the  mutawalls 
•entitled  to  one-third,  but  they  said  :  "  In  support  of  their  case  they 
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1890       produced  a  firman  of  the  Emperor  Furrukh  Shah."     It  appears  to  theh 
,        g      Lordships  that  that  firman,  as  it  is  called,  did  not  vest  any  right  in  either 

'     party,   and  is  not  a  document  which   can  be  held  to  support  the  case 

PRIVY      either  of  the  one  side  or  of  the  other,  but  the  High   Court  attached  some 
p  importance  to  it.     The  judgment  continues:  "  The  plaintiff's  produced  oral 

"  evidence  of  witnesses  which  go  to  support  their  assertions  ;  and  it  seems  to 

12  A.  887  be  virtually  conceded  that  if  they  do  belong  to  the  Chaube  sect  they 
(P.  C.)=  are  entitled  in  respect  to  the  ghat  to  enjoy  the  privileges  and  rights 
17  I. A.  187=  of  the  Chaube  community  concerned  therein."  The  learned  Judge  who 
5  Bar,  P.C.J.  delivered  the  judgments  then  proceeds  :  "  It  seems  to  me  to  be  established 
62§.  beyond  question  that  they  do  belong  to  the  Chaube  class,  and  no  evidence  is 
shown  to  us  on  behalf  of  the  respondents  to  contradict  that  produced 
by  the  appellants.  This  being  so,  and  taking  all  the  circumstances  of  the 
case  into  consideration,  I  think  the  plaintiffs-appellants  are  entitled  to  the 
same  decree  as  that  granted  to  the  plaintiffs-appellants  in  F.A.  No.  172 
of  1885,  decided  this  day," — referring  to  another  suit.  Their  Lordships 
see  nothing  on  the  record  to  show  that  there  was  any  concession  by  the 
defendants  of  the  kind  indicated  by  the  High  Court.  The  decree  which 
follows  is  not  confined  merely  to  the  order  expressed  in  tha  judgment.  Its 
proceeds  :  "  It  is  ordered  and  decreed  that  this  appeal  be  decreed  ;  that  the 
decree  of  the  Subordinate  Judge  of  Agra  be  set  aside,  and  in  lieu  thereof 
it  is  hereby  declared  that  the  plaintiffs- appellants  aforesaid  are  entitled  to 
have,  exercise,  and  enjoy,  all  rights  of  care,  use,  and  management  of  the 
Bisram  ghat,  and  the  buildings  appertaining  thereto,  situated  en  the  bonk 
of  the  river  Jumna,  in  the  city  oi  Mathra,  and  in  connexion  with  the 
expenditure  of  the  sum  of  Rs.  1,000  bequeathed  by  the  late  Brindaban  Das 
Khettri  for  the  repairs  of  the  said  ghat,  so  far  as  the  same  have  not  yet 
been  expended  as  declared  by  the  deceased  Brindaban  Das." 

[594]  If  their  Lordships  considered  that  the  judgment  of  the  High 
Court  ought  to  be  affirmed,  it  would  be  necessary  to  state  in  what 
manner  that  decree  should  be  altered ;  but  their  Lordships  are  of  opinion 
that  the  judgment  of  the  High  Court  has  gone  upon  a  wrong  principle, 
it  merely  stating  that  if  the  plaintiffs  belonged  to  the  Chaube  class  they 
were  entitled  to  all  they  claimed,  and  that  they  did  belong  to  the  Chaube 
class. 

It  appears  to  their  Lordships  that  the  learned  Judges  of  the  High 
Court  have  not  sufficiently  kept  in  view  the  only  real  question  raised  in 
this  case,  namely,  whether  the  plaintiffs  have  proved  that  they,  as 
mutawallis  or  managers  of  the  Bisram  ghat,  are  entitled  to  one-third  of 
the  donations  given  by  the  pilgrims  to  that  ghat,  and  also  that  the  suits 
referred  to  were  fictitious  ?  In  their  Lordships'  opinion  the  plaintiffs  have 
not  made  out  a  case  for  the  declaratory  decree  which  they  claimed,  and 
certainly  they  have  not  made  out  a  right  to  have  the  decree  obtained  by 
the  defendants  from  the  Munsif's  Court,  at  Mathra,  against  Bhagwan  Das, 
set  aside,  and  to  have  the  amount  recovered  from  the  defendants  in  that 
suit  used  in  the  repairs  of  the  Bisram  ghat. 

Their  Lordships  think,  therefore,  that  the  decree  of  the  High  Courb 
ought  to  be  reversed,  and  the  decree  of  the  Subordinate  Judge  affirmed; 
but  holding  that  the  plaintiffs  are  not  entitled  to  the  right  claimed  or  to 
the  relief  sought,  their  Lordships  wish  it  to  be  distinctly  understood  that 
they  do  not  express  any  opinion  with  respect  to  any  other  rights,  if  any, 
which  either  of  the  parties  to  the  suit  may  have  or  claim  to  have  in  the 
aforesaid  Bisram  ghat. 

Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to  reverse 

1124 


YI]  QUEEN-EMPRESS   V.   SUNDAR   SINGH  12  All.  596 

the  decree  of  the  High  Court,  and  to  affirm  the  decree  of  the  Subordinate       1890 

Judge,  and  to  order  the  respondents  to  pay   the  costs  in  the  High  Court.  JULY  9. 
The  respondents  must  pay  the  costs  of  this  appeal. 

Appeal  allowed.  PRIVY 

Solicitors  for  the  appellant :  Messrs.  T.  L.  Wilton  and  Co.  COUNCIL. 

12  A. 587 
12  A.  595  =  10  A.  W.N.  (1890)  199.  (P.0.)  = 

[595]    APPELLATE  CRIMINAL.  "BM'P'G 

Before  Sir  John  Edge,  Kt.,  Chief  Justice,  and  Mr.  Justice  Young.  g2j. 


QUEEN-EMPRESS  v.  SUNDAR  SINGH  AND  OTHERS.     [26fch  July,  1890.] 

Act  I  of  1872  (Evidence  Act},  ss.  74,  80 — Presumptions  in  respect  of  record  of  foreign 
Caiirt— Confession  made  before,  and  attested  6y,  a  judicial  officer  in  a  Native  State, 
how  far  admissible  as  evidence  in  the  Courts  of  British  India. 

Certain  persons  charged  with  a  dacoity  committed  at  Chawripura.  a  village  on 
the  bordem  of  Gwalior,  having  gone  over  into  Gwalior  territory,  were  arrested 
and  brought  before  the  Magistrate  of  Bhind  in  Gwalior.  That  officer  recorded 
their  statements,  attesting  each  statement  in  the  following  words  : — 

"  I  believe  that  this  confession  was  made  without  threat  or  coercion,  and  it  was 
made  in  my  presence  and  to  my  hearing.  The  person  making  it,  having  heard 
it  read  out  to  him,  stated  it  as  correct.  It  contains  a  full  and  true  account  of 
tbo  statement  made  by  him.  " 

Each  statement  also  bore  the  mark  (by  way  of  signature)  of  the  person  by 
whom  it  purported  to  have  been  made. 

Subsequently  these  persons  were  handed  over  to  the  British  authorites  and 
were  tried  by  the  Court  of  Session,  who  rejected  the  confessions  above  referred 
to  as  inadmissible  in  evidence.  The  accused  having  appealed  to  the  High  Court, 
it  was  held  that  each  of  the  confessions  recorded  in  the  manner  above  described 
was  admissible  in  evidence,  certainly  under  s.  80  of  the  Evidence  Act,  and 
probably  under  s.  74  of  that  Act,  as  against  the  person  by  whom  it  was  made. 

£F.,  22  B.  235  (238) ;  8  P.E.  1907  =  33  P.W.R.  1907,  (Cr.)  =  46  P.L.R.  1908  =  6  Cr.  L.J. 
377  ;  R.,  Rat.  Unrep.  Grim.  Gas.  855  (856).] 

THE  facts  of  this  case  are  sufficiently  stated  in  the  head-note  and  in 
the  judgment  of  the  Court. 

Mr.  J.  Simeon,  for  the  appellants. 

The  Public  Prosecutor  (Mr.  C.  Dillon)  for  the  Crown. 

JUDGMENT. 

EDGE,  C.J.,  and  YOUNG,  J. — Sundar  Singh,  Bakhtawar  Singh, 
Darwa  and  Umrao  were  convicted  under  s.  396  of  the  Indian  Penal  Code, 
Sundar  Singh  was  sentenced  to  death,  the  other  three  to  transportation 
for  life.  They  have  appealed.  On  the  hearing  of  the  appeals  Mr.  Simeon 
appeared  for  Sundar  Singh  and  Bakhtawar  Singh  ;  the  other  two  men 
were  unrepresented.  We  have  heard  the  appeals  together,  and,  as  it  WHS 
really  one  case,  we  dispose  of  them  by  one  judgment.'  There  are  some 
points  which  are  beyond  dispute.  One  is  that  a  very  daring  dacoity  was 
[596]  perpetrated  on  the  25th  November,  1889,  at  the  village  Chawripura. 
Chawripura  is  partly  in  Gwalior  and  partly  in  British  territory.  The 
offences  of  which  these  men  have  been  convicted  were  committed  within 
British  territory.  Another  point  which  is  beyond  dispute  is  that  on  that 
occasion  seme  of  the  dacoits  were  armed  with  guns,  and  shots  were  fired 
by  some  of  the  dacoits,  the  result  being  that  one  villager  was  killed  and 
another  severely  wounded.  The  latter  died  subsequently  from  pneumonia. 
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1890        The  only  question   in  this  case  is  the  question  of  identity.     If  these  men 
JULY  26,    were  jointly  committing  the  dacoity,  there  cannot  be  a  question  that  they 

were  properly  convicted  under  s.  396.  We  shall  deal  with  the  case  of  each 

APPEL-     of  these  men  separatly  ;  but  before  doing  so  it  is  necessary  that  we  should 

LATE       decide  as  to  whether  certain  statements  or  confessions  which   were  made 

CRIMINAL    ^y  Bakhtawar  Singh,  Darwa  and  Umrao,  respectively,  before  the  Magis- 

'  trate  of  Bhind,  which  is  in  Gwalior  territory,  are  admissible  in  evidence  in 

12  A.  595=  this  case.  There  is  no  doubt  that  the  Magistrate  of  Bhind  was  a 
10  A.W.N,  judicial  officer  of  the  State  of  Gwalior.  We  have  equally  no  doubt 
(1890)  199.  that  he  did  in  fact  take  down  these  confessions  or  statements  with 
his  own  hand  and  that  they  were  not,  as  the  Sessions  Judge  ap- 
peared to  think,  mere  reproductions  of  forms  of  confession  prepared  by 
the  police.  Each  statement  bears  at  the  foot  of  it  the  following 
certificate  with  the  hand  of  the  Magistrate  of  Bhind  : — "  I  believe  that 
this  confession  was  made  without  threat  or  coercion,  and  it  was  made  in 
my  presence  and  to  my  hearing.  The  person  making  it  having  beard  it 
read  out  to  him  stated  it  as  correct.  It  contains  a  full  and  true  account 
of  the  statement  made  by  him."  We  must  presume  till  the  contrary  is 
shown  that  that  certificate  correctly  states  the  facts ;  further,  these  state- 
ments bear  internal  evidence  that  they  were  the  result,  to  some  extent  at 
any  rate,  of  questions  put  by  the  Magistrate  of  Bhind  to  the  person  making 
each  statement.  They  show  that  questions  were  put  by  the  Magistrate 
of  Bbind,  and,  judging  by  what  was  stated  in  answer  to  his  questions, 
many  of  those  questions  were  very  pertinent.  Further,  those  statements 
are  in  very  considerable  detail  and  are  corroborated  by  the  evidence  in  the 
case.  Each  of  the  men  who  made  a  confession  put  his  mark  by  way  of 
signature  to  his  confes-[597]sion.  We  must  presume  that  those  confes- 
sions are  the  genuine  records  of  the  confessions  actually  made  before  the 
Magistrate  of  Bhind,  and  we  are  of  opinion  that  they  were  made  at  the  time 
when  the  police,  in  whose  custody  these  men  had  been,  wqre  not  actually 
present.  It  appears  to  us  that  they  would  be  admissible  certainly  under 
s.  80  of  the  Evidence  Act,  probably  under  s.  74  of  that  Act,  and  that  there 
is  nothing  in  law  to  prevent  a  confession  being  proved,  no  matter  when  or 
where  made,  against  the  man  who  made  it,  provided  it  was  not  made  under 
circumstances  which  by  our  Codes  would  render  it  inadmissible.  We  are 
of  opinion  that  the  record  of  each  of  the  confessions,  signed  as  it  was  by 
the  person  who  made  it.  is  admissible  as  against  him.  We  do  not  propose 
to  use  the  confession  of  one  man  as  against  another,  so  accordingly  we 
need  not  decide  whether  the  confession  of  one  man  would  be  admissible 
against  the  others. 

[The  Court  proceeded  to  exmaine  the  evidence  in  the  three  cases, 
and  in  the  result  dismissed  the  appeals  and  confirmed  the  convictions  and 
sentences.] 

Appeals  dismissed. 
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Accomplice.  PAGE 

Tender  of  pardon,  effect  of—Subst.qnent  trial  of  accomplice  for  connected  offences 
— Crim.  Pro.  Code,  ss,  337,  339.— A  prisoner  charged  before  a  Magistrate 
at  Benares  with  offences  punishable  under  ES.  471,  472  and  174  of  the 
Penal  Code,  made  a  confession  to  the  Magistrate  in  respect  of  those 
offences.  He  was  then  sent  in  custody  to  Calcutta,  and  was  there,  together 
with  other  persons,  charged  before  a  Magistrate  with  offences  punishable 
under  ss.  467,  473  and  475.  The  conduct  to  which  these  charges  related 
was  closely  connected  and  mixed  up  with  that  to  which  the  charges  first 
mentioned  had  reference.  Under  s.  337  of  the  Crim.  Pro.  Code,  the 
Magistrate  at  Galutta  tendered  a  pardon  to  the  prisoner  upon  the  conditions 
specified  in  that  section,  and  the  prisoner  accepted  the  pardon,  and 
gave  evidence  for  the  prosecution.  The  Magistrate  held  that  this  evidence 
was  not  sufficiently  corroborated,  and  accordingly  discharged  all  the 
accused,  but  the  pardon  was  not  withdrawn,  and  there  was  nothing  to 
show  that  the  Magistrate  was  dissatisfied  with  the  prisoner's  statements 
or  considered  that  he  had  not  complied  with  the  conditions  on  which  the 
pardon  was  tendered.  Subsequently,  the  prisoner  was  committed  by  the 
Magistrate  of  Benares  for  trial  before  the  Court  of  Sessions  upon  the 
charges  under  ss.  471,  472  and  474  of  the  Penal  Code.  He  pleaded  not 
guilty,  but  did  not  in  terms  plead  the  pardon  as  a  bar  to  the  trial,  though 
he  made  some  reference  to  the  subject  ;  and  the  Session  Judge,  having 
made  a  brief  inquiry  as  to  the  proceedings  at  Calcutta,  came  to  the  con- 
clusion that  there  was  no  sufficient  proof  of  any  conditional  pardon,  and 
convicted  and  sentenced  the  accused. 

Held,  that,  by  the  terms  of  the  conditional  pardon  granted  to  the  accused  by 
the  Calcutta  Magistrate,  the  conditions  of  which  were  satisfied  as  was 
shown  by  its  never  having  been  withdrawn,  the  accused  was  protected 
from  trial  at  Benares  in  respect  of  the  offences  under  ss.  471,  472  and  474 
and  was  not  liable  to  be  proceeded  against  in  respect  of  them,  and  that 
the  trial  and  conviction  were  therefore  illegal. 

Although  s.  337  of  the  Crim.  Pro.  Code  does  not  in  terms  cover  a  case  where 
a  Magistrate,  holding  a  preliminary  inquiry  for  committal  against  several 
persons,  tenders  a  conditional  pardon  to  one  of  them,  examines  him  as  a 
witness,  and  subsequently  discharges  all  the  accused  for  want  of  a  prima 
facie  case  against  them,  the  words  "  every  person  accepting  a  tender 
undei  this  section  shall  be  examined  as  a  witness  in  the  case  "  mean  that 
for  all  purposes  (subject  to  failure  to  satisfy  the  conditions  of  the  pardon 
as  provided  for  by  s.  339),  such  a  person  ceases  to  be  triable  for  the  offence 
or  offences  under  inquiry  or  (with  reference  to  s.  339)  for  "  any  other 
offence  of  which  he  appears  to  have  been  guilty  in  connection  with  the 
same  matter,"  while  making  "  a  full  and  true  disclosure  of  the  whole  of 
the  circumstances  within  his  knowledge  relative  to  the  offences  "  directly 
under  inquiry,  The  words  laat  quoted  refer  to  the  importance,  when  a 
pardon  is  tendered,  of  encouraging  the  approver  to  give  the  fullest  details, 
so  that  points  may  be  found  in  bis  evidence  which  may  be  capable  of 
oorroboration.  The  question  of  how  far  the  pardon  protects  him,  and 
what  portion  of  it  should  not  protect  him,  ought  not  to  be  treated  in  a 
narrow  spirit.  QUEEN-EMPRESS  v.  GANGA  CHABAN,  11  A.  79=»8  A.W. 
N.  (1888;,  289  =  13  Ind.  Jur.  193  ...  478 

Account  stated. 

Hypothecation-bond  for  amount  due— Obligor  preventing  registration— Suit  on. — 
The  plaintiff  sued  (i)  for  registration  of  a  hypothecation- bond  executed  by 
the  defendant,  (ii)  in  the  alternative,  for  recovery  of  the  amount  of  the 
bond  upon  an  account  stated.  The  defendant  denied  execution  of  the 
bond,  and  that  she  had  had  any  dealings  or  stated  any  account  with  the 
plain tiS.  The  Courts  below  disallowed  the  first  claim  as  barred  by  limi- 
tation, and  disallowed  the  second  on  the  ground  that  the  bond  had  effected 
novation  of  the  contract  implied  by  the  statement  of  accounts, 
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Account  stated—  (Concluded).  PAGE 

Held  that,  under  the  circumstances  of  the  case,  the  plaintiff  was  entitled  to 
resort  to  the  account  stated  and  sue  thereon.  KlAM-UD-DIN  v.  RAJJO, 
11  A.  13  =  8  A. W.N.  (1888),  280  ...  436 

Acknowledgment. 

See  LIMITATION  ACT  (XV  OF  1877),  10  A.  93. 

See  MUHAMMADAN  LAW  (INHERITANCE),  10  A.  289. 

Acquiescence. 

Pre-emption. — Acquiescence  in  a  mortgage  by  conditional  sale  does  not  involve 
relinquishment  of  the  right  of  pre-emption  upon  the  conditional  sale 
eventually  becoming  absolute.  AJAIB  NATH  v.  MATHUBA  PKASAD,  11 
A.  164  =  9  A.W  N.  (1889),  48  ...  533 

1. — Imperial  Acts. 
Act  XVIII  of  1850  (Judicial  Officers'  Protection). 

Judicial  officers,  liability  of — Judicial  act  within  the  limits  cf  the  officer's  juris- 
diction— Such  act  protected  though  done  erroneously,  illegally  or  not  in  good 
faith — "Jurisdiction." — Under  Act  XVIII  of  1850,  where  an  act  done  or 
ordered  to  be  done  by  a  judicial  officer  in  the  discharge  of  his  judicial  duties 
is  within  the  limits  of  his  jurisdiction,  he  is  protected  whether  or  not  he 
has  discharged  those  duties  erroneously,  irregularly  or  even  illegally  or 
without  believing  in  good  faith  that  he  had  jurisdiction  to  do  the  aot 
complained  of.  Where  the  aot  done  or  ordered  to  be  done  in  the  discharge 
of  judicial  duties  is  without  the  limits  of  the  officer's  jurisdiction,  he  is 
protected  if,  at  the  time  of  doing  or  ordering  it,  he  in  good  faith  believed  • 
himself  to  have  jurisdiction  to  do  or  order  it. 

The  word  "  Jurisdiction  "  is  used  in  Aot  XVIII  of  1850  in  the  sense  in  which 
it  was  used  by  the  Privy  Council  in  Calder  v.  Halket.  It  means  autho- 
rity or  power  to  act  in  a  matter,  and  not  authority  or  power  to  do  an  act 
in  a  particular  manner  or  form.  A  judicial  officer  who  in  the  discharge 
of  his  judicial  duties  issues  a  warrant  which  he  has  authority  to  issue, 
though  the  particular  form  or  manner  in  whioh  he  issues  it  is  contrary  to 
law,  acts  within,  and  not  without,  the  limits  of  his  jurisdiction  in  this 
sense. 

Where  a  Magistrate  of  the  first  class  having  sentenced  an  accused  person  to 
three  years'  rigorous  imprisonment  and  Rs.  500  fine  under  ss.  379  and 
411  of  the  Penal  Code,  and,  having  issued  a  warrant  purporting  to  aot 
under  s.  386  of  the  Grim.  Pro.  Code  for  the  levy  of  the  fine  by 
distress  and  sale  of  cattle  belonging  to  the  accused,  sold  such  cattle 
before  the  date  fixed  for  the  sale,  and  in  contravention  of  Form  37,  schedule 
V  and  s.  554  of  the  Code,  and  Form  D  in  Chapter  V  of  the  Circular 
Orders  of  the  High  Court,— held  that  he  was  acting  in  the  discharge  of  his 
judicial  duty  within  his  jurisdiotion  as  a  Magistrate  of  the  first  class ; 
that,  under  such  circumstances,  it  was  immaterial  that  he  did  not  in 
good  faith  believe  himself  to  have  jurisdiction  to  sell  the  property  in  the 
manner  he  did  ;  and  that  the  fact  that  he  acted  with  gross  and  culpable 
irregularity  did  not  deprive  him  of  the  protection  afforded  by  Aot  XVIII 
of  1850.  TEYEN  v.  BAM  LAL,  12  A.  115  =  10  A. W.N.  (1890)  32 

Act  XXI  of  1850  (Caste  Disabilities  Removal.) 

Suit  by  person  born  a  Muhammadan  as  reversioner  in  a  Hindu  family- — Aot  XXI 
of  1850  does  not  apply  only  to  a  person  who  has  himself  or  herself  renounced 
his  or  her  religion  or  been  excluded  from  caste.  The  latter  part  of  s.  1 
protects  any  person  from  having  any  right  of  inheritance  affected  by  reason 
of  any  person  having  renounced  his  religion  of  having  been  excluded  from 
oiste.  This  applies  to  a  case  where  a  person  born  a  Muhammadan,  his 
father  having  renounced  the  Hindu  religion,  claims  by  right  of  inherit- 
ance under  the  Hindu  law  a  share  in  his  father's  family.  BHAGWANT 
SINGH  v.  KALLU,  11  A.  100  =  8  A.W.N.  (1888),  288  ...  492 

Act  XV  of  1856  (Hindu  Widow's  Re-marriage). 

8.  2 — Hindu  law — Hindu  widow— Re-marriage — Re-marriage  of  widow  who  could 
have  re-married  before  the  Act  was  passed.— Act  XV  of  1856  was  not 
intended  to  place  under  disability  or  liability  persons  who  could  marry 
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Act  XV  of  1856  (Hindu  Widow's  Re-marriage)— (Concluded).  PAGE 

second  time  before  the  Act  was  passed.  It  was  intended  to  enable  widows 
to  re-marry  who  could  not  previously  have  done  so,  and  s.  2  applies  to  such 
persons  only. 

Held,  therefore,  that,  a  widow  belonging  to  the  sweeper  caste,  in  which  there 
is  not,  and  in  1856  was  not,  any  obstacle  by  law  or  custom  against  the 
re-marriage  of  widows,  did  not  by  marrying  again  forfeit  her  interest  in 
the  property  left  by  her  first  husband  ;  and  that  the  reversioners  could  not 
prevent  the  sale  of  such  interest  in  execution  of  a  decree  for  enforcement 
of  hypothecation.  HAB  SABAN  DAS  v.  NANDI,  11  A.  330  =  9  A. W.N. 
(1889)  77  ...  638 

Act  XIII  of  1859  (Workman's  Breach  of  Contract.) 

Preamble  and  s.  2—  Wilful  breach  of  contract— Construction  of  statute — Suw- 
mary  trial — Crim.  Pro.  Code.  s.  260. — Offences  under  s.  2  of  Act  XIII  of 
1859,  are  triable  summarily  under  s.  260  of  the  Crim.  Pro.  Code. 
The  offence  made  punishable  by  s.  2  of  Act  XIII  of  1859  is  the  wilful  and 
without  lawful  and  reasonable  excuse  neglecting  or  refusing  to  perform 
the  contract  entered  into  by  persons  whom  the  Act  concerns.  Notwith- 
standing the  preamble  of  the  Act,  it  is  not  necessary  to  prove  that  a  breach 
of  contract  is  fraudulent  iu  order  to  sustain  a  conviction  under  s,  2. 
QUEEN-EMPBESS  v.  INDABJIT,  11  A.  262  =  9  A. W.N.  (1889)  65  ...  595 

Act  XLV  of  1860  (Penal  Code). 

See  PENAL  CODE  (ACT  XLV  OP  1860). 
Act  V  of  1861  (Police), 

Ss.  8,  29— Police  Officer— Suspension— Breach  of  order.—  A  police  constable  was 
suspended  and  ordered  to  remain  in  the  lines  during  suspension.  Despite 
the  order,  he  absented  himself  therefrom  without  leave.  He  was  convict- 
ed under  s.  29  of  Act  V  of  1861. 

Held,  s.  29  of  Act  V  of  1861,  contemplates  that  the  person  to  be  charged 
with  an  offence  under  it  must  have  been,  at  the  time  of  his  doing  the  act 
in  respect  of  which  the  charge  is  preferred,  a  police  constable  within  the 
meaning  of  that  Act.  When  a  police  officer  is  suspended,  he  ceases  to  bo  a 
police  officer  ;  the  conviction  was  therefore  wrong.  QUEEN-EMPBESS  v. 
DUBGA,  10  A.  459  =  8  A. W.N.  (1688)  169  ...  308 

Act  IX  of  1861  (Minors). 

Bs.  1,  3,  4— See  MlNOB  AND  GOABDIAN,  12  A.  213. 
Act  XX  of  1863  (Religious  Endowments). 

See  TBDST,  11  A.  18.  , 

Act  Xof  1865  (Succession). 

See  SUCCESSION  ACT  (X  OF  1865). 
Act  XI  of  1865  (Small  Cause  Courts). 

(1)  S.  6— See  SMALL  CAUSE  COUBT  SUIT,   10  A.  49. 

(2)  See  TBANSFEE  OF  PBOPEBTY  ACT,  1882, 10  A.  20. 

Act  X  of  1866  (Companies). 

See  COMPANY,  11  A.  349. 
Act  I  of  1868  (General  Clauses). 

(1)  8.   2  (6)— See  TBANSFEB  OF  PBOPEBTY  ACT,  1882,  10  A.  1Q. 

(2)  S.  6— See  COMPANY,  11  A.  349. 
Act  IV. of  1869  (Divorce). 

S3.  16,  17— See  DISSOLUTION  OF  MABBIAGE,  10  A.  559. 

Act  VHof  1870  (Court  Fees). 
See  COUBT  PEES  ACT,  1870. 

Act  X  of  1870  (Land  Acquisition  Act). 

See  LAND  ACQUISITION  ACT  (X  OF  1870). 
Act  VIII  of  1871  (Registration). 

Sae  RBOISTBATION  ACT  (VIII  OF  1871). 
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Ss-  3,  4,  6,  9 — Grant  of  land  revenue— Suit  by  assignees  zemindars  for  arrears  — 
Right  of  plaintiffs  admitted  by  Government— Suit  not  barred  for  want  of 
Collector's  certificate. — The  sections  of  the  Pensions  Act  (XXIII  of  1871) 
restricting  the  jurisdiction  of  the  Civil  Courts  to  entertain  suits  relating 
to  pensions  of  grants  of  money  or  land  revenue  must  be  construed  strictly. 
Held,  that  a  suit  by  the  assignees  from  Government  of  land  revenue,  whose 
rights  were  admitted  by  Government,  to  recover  arrears  from  persons 
admittedly  liable  to  pay  revenue  to  somebody,  but  who  disputed  plain- 
tiffs' right  thereto,  cams  within  s.  9  of  the  Pensions  Act  (XXIII  of  1871) 
and  was  not  barred  by  ss.  4  and  6  by  reason  of  no  certificate  having  been 
obtained  as  therein  provided.  NAGAB  MAL  v.  ALT  AHMAD,  10  A.  396  = 
8  A.W.N.  (1888)  72  ...  266 

Act  I  of  1872  (Evidence). 

Bee  EVIDENCE  ACT  (I  OP  1872). 
Act  IX  of  1872  (Contract). 

See  CONTRACT  ACT. 
Act  X  of  1873  (Oaths). 

(1)  Ss.6,  13— Evidence  —  Witnesses— Competency  of  per  sons  of  tender  yaar  3—^.  ct  I 

of  1872  (Evidenci),  s.  118— Judicial  oath  or  affirmation— Omission  to 
take  evidence  on  oath  or  affirmation. — S.  6  of  the  Oiths  Act  (X  of  1873), 
imperatively  requires  that  no  parson  shall  testify  as  a  witness  except  on 
oath  or  affirmation  ;  and,  notwithstanding  s.  13  of  the  same  Act,  the 
evidence  of  a  child  of  eight  or  nine  years  of  age  is  inadmissible  if  is  has 
been  advisedly  recorded  without  any  oath  or  affirmation. 
The  nature  of  judicial  oaths  and  affirmation,  and  the  history  of  Indian  legis- 
lation on  the  subject  discussed.  QUEEN-EMPRESS  v.  MARU.  10  A.  207 
=  8  A.W.N.  (1888),  86  ...  139 

(2)  Ss.  6,  13—  Juiicial  oath  or  affirmation — Omission  to  take  evidtnce  on  oath  or 

affirmation— Having  regard  to  the  language  of  tha  Oaths  Act  (X  of  1873), 
a  Court  ha?  no  option,  when  once  it  has  elected  to  take  tho  statements  ot 
a  person  as  evidence,  but  to  administer  to  such  person  either  an  oath  or 
affirmation  as  the  case  may  require. 

In  a  trial  for  murder  before  the  Court  of  Session,  one  of  the  witnesses  was  a 
boy  of  twelve  years  of  age,  and,  in  answer  to  questions  puc  by  the  Sessions 
Judge,  he  said  that  he  worshipped  Dabi  and  understood  the  difference 
between  truth  and  falsehood,  that  he  did  not  know  what  would  be  the 
consequences  here  or  hereafter  of  telling  lies,  but  that  he  would  tell  the 
truth.  The  Sessions  Judga  proceeded  to  record  the  boy's  statement,  but 
without  administering  to  him  any  oath  or  affirmation. 

Held  that  there  was  nothing  in  the  law  to  sanction  this  procedure  on  the 
part  of  the  Judge. 

The  High  Court  required  tb?  attendance  of  the  boy  and  of  the  accused,  and, 
having  satisfied  itself  of  the  competency   of  the   former   to   depoee  as  a 
witness,  examined  him  as  to  his  account  of  what  had  occurred.  QUEEN- 
EMPRESS  v.  LAL  SAHAI,  11  A.  183=9  A.W.N.  (1839)  65  ...          545 
Act  XIX  of  1873  (N.W.P.  Land  Revenue). 

(1)  Ss.  94,  97— Assent  to  and  validity  of  mutation  ot  names  in  tlie  Collectorate 

record-of  rights. — The  question  was  according  to  the  judgment  of  the  High 
Court,  whether  a  change  of  names  in  the  Collectorate  reoord-of-rights  repre- 
sented a  bona  fide  transfer  by  the  plaintiff,  or  whether  there  was  a  mere 
assent  by  her  to  a  paper  transaction,  relating  to  the  ownership  of  a  share 
in  a  village,  in  giving  which  assent  she  had  not  acted  freely,  but  under 
undue  influence.  Reversing  the  decision  of  the  High  Court,  which  was 
that  the  plaintiff  had  assented  to  the  proceedings  under  intimidation, 
their  Lordships  held  that  on  the  evidence,  no  intimidation  had  been 
proved,  and  that  a  suit  to  cancel  this  "dakhil  kharij  "  and  for  a  declara- 
tion of  the  proprietary  right  of  the  plaintiff,  in  whose  name  the  village 
stood  before  the  mutation,  had  been  rightly  dismissed  in  the  first  Court. 
HAB  LAL  v.  SARDAB,  11  A.  399  (P.C.)  =  5  Bar.  P.C.J.  384  =  13  Ind.  Jur. 
253  ...  68$ 

(2)  S.   113— Partition— Question  of  title— Appeal  from  order  under  first  part 

of  s.  113.—  No  appeal  lies  to  the  High  Court  from  a  decision  of  a  Collector 
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or  Assistant  Collector  under  the  first  part  of  a.  113  of  the  North- Western 
Provinces  Land  Revenue  Act  (XIX  of  1873),  declining  to  grant  an  appli- 
cation for  partition  until  the  question  in  dispute  has  been  determined  by 
a  competent  Court.  1MTIAZ  BANG  v.  LATAFAT-UN-NISSA,  11  A.  328  =  9 
A.W.N.  (1889)  108  ...  637 

(3)  Ss.  135,  241  (/)— Bee  PARTITION,  10  A.  5. 

(4)  8.  243— See  ClV.  PBO.  CODE,  1882,  s.  320,  12  A.  564. 
Act  IX  of  1875  (Indian  Majority). 

8.  3— See  MINOR  AND  GUARDIAN,  12  A.  213. 

Act  1  of  1877  (Specific  Relief). 

See  SPECIFIC  RELIEF  ACT,  1877. 
Act  HI  of  1877  (Registration). 

See  REGISTRATION  ACT  (III  OF  1877). 
Act  XV  of  1877  (Limitation). 

See  LIMITATION  ACT  (XV  OF  1877). 
Act  I  of  1879  (Stamp). 

Sas  STAMP  ACT  (t  OF  1879). 
Act  XVIII  of  1879  (Legal  Practitioners). 

Bee  LEGAL  PRACTITIONERS  ACT  (XVIII  OF  1879). 
Act  XII  of  1881  (N.W.P,  Rent). 

(1)  8.  9— See  EXECUTION  OF  DECREE,  10  A.  130. 

(2)  3.  9— Sse  LANDLORD  AND  TENANT,  10  A.  159  ;  12  A.  419. 

(3)  Ss.  36,  39  (c),  40— See  LANDLORD  AND  TENANT.  10  A.  13. 

(4)  8s,  61,  83,  85,  86,  93  {/)— See  JURISDICTION  OF  CIVIL  COURTS,  12  A.  409. 

(5)  Ss.  84,  148 — Suit  to  contest  demand  of  de&traintr—Initrvenor—Dezree  of 

Rent  Court  in  suzh  suit  not  conclusive  in  civil  suit  for  declaration  of  tight 
to  and  possession  of  land— Limitation  for  such  suit'— Decree  of  a  Rent  Court 
passed  upon  enquiries  made  under  ss.  84  and  148  of  the  Rent  Act,  (XII  of 
1881,  is  not  conclusive  as.  between  the  parties  to  the  enquiry,  upon  the 
question  of  title,  in  a  suit  instituted  in  a  Civil  Court  for  a  declaration  of 
right  to,  and  possession  of,  the  land  in  respect  of  which  the  Rent  Court 
decree  vras  passed. 

The  period  o'  limitation,  for  instituting  a  suit  in  the  Civil  Court  as  prescrib- 
ed in  these  sections,  apply  only  to  suits  brought  by  plaintiff,  or  unsuccess- 
ful intervenor,  to  have  it  declared  that  plaintiff  had  a  title  to  reoeiva  the 
particular  rent  claimed,  and  which  the  R9nt  Court  has  refused  to  give 
him  ;  and  not  to  suits  for  declaration  of  title  to,  and  possession  of,  the 
land  in  respect  of  which  the  rent  accrued  due. 

In  the  year  1831,  plaintiffs  had,  under  the  provision  of  the  Rent  Act  (XII 
of  1881),  made  a  distraint  for  rent  alleging  to  be  due  by  one  of  their 
tenants.  The  tenant  contested  the  legality  of  the  distraint  by  a  proceeding 
in  the  Rent  Court,  and  the  defendant  intervened  on  the  ground  that  he 
bad  been  actually  and  in  good  faith  in  receipt  and  enjoyment  of  the  rent 
of  the  land  occupied  by  the  tenant.  On  the  28th  of  June,  1861,  Rent 
Court  decided  against  the  defendant  ;  but  owing  to  some  irregularity  the 
distraint  was  withdrawn.  Plaintiffs  subsequently  instituted  a  suit  in 
the  Rent  Court  against  the  tenant  for  recovery  of  arrears  of  rent  and  the 
defendant  again  intervened,  and  upon  enquiry  under  s.  148  of  the  Rent 
Act  (XII  of  1881),  plaintiffs'  suit  for  arrears  of  rent  was  dismissed. 
Plaintiffs  then  instituted  this  suit  in  the  Civil  Court  for  declaration  of 
their  right  to,  and  possession  of,  the  land  in  respect  of  which  distraint  pro- 
ceedings had  been  taken  and  suit  for  recovery  of  arrears  of  rent  instituted. 
The  Court  of  first  instance  dismissed  the  suit  on  the  merits.  The  plain- 
tiffs appealed  and  urged,  inter  alia,  that  the  defendant  was  estopped  by 
the  decision  of  the  23th  June,  1881,  from  contesting  plaintiff's  title. 

Held  that  the  decision  of  the  28th  June,  1881,  in  the  enquiry  held  under 
s.  84  of  the  Rent  Act  (XII  of  1881)  was  not  conclusive  between  the  parties 
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in  a  subsequent  suit  between  them  to  determine  their  title  to  the  land  in 
respect  of  which  the  distraint  proceedings  had  baen  taken.  GANGA  PRA- 
SAD  v.  BALDEO  RAM,  10  A.  347  =  8  A.W.N.  (188-2)  62 

(6)  Ss.  93  (h),  106,  148— Jurisdiction— Civil  and  Revenue   Courts— Suit  by  co- 

sliarers  in  a  joint  undivided  initial  for  declaration  of  title  to  receive  pro- 
portionate share  of  rent  and  lor  recovery  thereof — Denial  of  plaintiff's  title 
co- sharers-defendants— Suit  not  maintainable — Act  I  of  1877  (Specific 
Belief)  s.  43— Civ.  Pro.  Code,  s.  11.— The  effect  and  intention  of  the 
proviso  to  s.  148  of  the  North-Western  Provinces  Rent  Act  (XII  of  1881) 
is  to  preserve  the  jurisdiction  of  the  Civil  Courts  under  s.  42  of  the  Specific 
Relief  Act  (I  of  1877),  while  prescribing  a  special  period  of  one  year's 
limitation  for  such  suits  when  they  arise  out  of  adjudications  such  as 
s.  148  contemplates.  Neither  that  section  nor  the  proviso  affects  the 
jurisdiction  of  a  Civil  Court  to  entertain  a  suit  by  some  of  a  body  of  co- 
sharers  in  a  joint  and  undivided  mahal  for  a  declaration  of  their  title  to 
receive  a  proportionate  share  of  the  rent  payable  by  the  tenants. 

Having  regard  to  s.  11  of  the  Civ.  Pro.  Code,  a  suit  for  the  recovery  of 
certain  sums  of  money  as  the  plaintiffs'  share  of  rent  alleged  by  them 
to  have  been  wrongfully  received  by  the  defendants,  their  co-shares,  and 
in  which  the  plaintiffs'  right  to  receive  any  portion  of  the  rent  claimed  is 
denied  by  the  defendants,  is  not  barred  from  the  cognizince  of  the  Civil 
Courts  by  s.  93  (h)  of  the  North-Western  Provinces  Rent  Act.  That  pro- 
vision does  not  contemplate  suits  in  which  such  claims  of  title  are  so  made 
and  resisted. 

But  a  suit  by  some  of  the  co-sharers  in  a  joint  and  undivided  mahal  for  such 
declaration  and  such  recovery  of  a  proportionate  share  of  rent  as  above 
refered  to,  is  barred  by  the  provisions  of  s.  106  of  the  North-Western  Pro- 
vinces Rent  Act,  in  the  absence  of  proof  of  local  custom  or  special  contract 
authorizing  sush  suits.  MAHADEO  SINGH  v.  BACHU  SINGH,  11  A.  224 
9  A.W.N.  (1869)  87 

(7)  Ss.  93  (h),  209—363  BURDEN  OF  PROOF.  12  A.  301. 

(8)  Bs.  124,  125,  128-See  GRIM.  PRO.  CODE,  1882,  10  A.  582. 

(9)  Ss.  193,  199— See  REVISION,  12  A.  198. 

(10)  S.  203— Juris  diction —Remand. — An  Assistant   Collector   dismissed   a   suit 

without  considering  the  merits,  on  the  ground  that  it  was  not  cogniz- 
able by  a  Revenue  Court.  On  appeal,  the  District  Judge  held  that  it  was 
unnecessary  to  determine  the  question  of  jurisdiction,  as  ho  bad  power,  in 
any  event  under  s.  208  of  the  N.W.P.  Bent  Act,  to  remand  the  suit  to  the 
Assistant  Collector,  and  he  remanded  it  accordingly. 

Held  that  the  Judge  had  rightly  construed  s.  208  of  the  Rent  Act,  and  that 
the  remand  was  proper.  GlRWAR  SINGH  v.  SlTARAM,  11  A.  31  =  8  A.W. 
N,  (1888)  282 

Act  XXII  of  1881: (Excise). 

Ss.  5,  12,  35,  42 — License— Sub-lease — Breach  of  conditions  of  license — Consider- 
ation forbidden  by  law — Immoral  consideration — l.'onsideration  opposed  to 
public  policy— Act  IX  of  1872  (Contract),  s.  23.— The  plaintiff  obtain- 
ed from  the  excise  authorities  a  license  to  manufacture  and  sell  country 
liquor,  such  license  containing  a  condition  against  sub-letting  the  benefits 
of  the  license.  By  s.  42  of  the  Excise  Act  (XXII  of  1881)  the  violation  of 
any  condition  of  license  granted  under  the  Act  is  made  a  punishable  offence. 
The  plaintiff  sub-let  the  license  to  defendants  who,  on  the  5th  of  Septem- 
ber, 1884,  executed  an  agreement  to  pay  to  the  plaintiff  a  certain  sum  of 
money,  in  which  was  included  the  sum  of  Rs.  1,500,  which  the  defendants 
had  undertaken  to  pay  to  plaintiff  as  rent  reserved  on  the  sub-lease.  The 
plaintiff  instituted  the  suit  for  recovery  of  the  amount  due  to  him  on  the 
agreement  and  it  was  decreed  by  the  Court  of  first  instance  but  dismissed 
by  the  lower  appellate  Court. 

On  second  appeal,  the  plaintiff  contended  on  the  authority  of  Gauri 
Sfiankar  v.  Mumtax  Ali  Khan  that  his  suit  had  been  wrongly  dismissed. 

Held,  that  the  sub-letting  of  license  to  manufacture  and  sell  country  liquor 
having  been  made  punishable  as  an  offence  is  to  be  deemed  as  an  act  con- 
trary to  law  within  the  meaning  of  s.  23  of  the  Indian  Contract  Act 
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(IX  of  1872)  and  the  claim  to  recover  money  due  on  such  sub-lease  wag 
therefore  not  enforceable  in  a  Court  of  justice.  DEBT  PRASAD  v.  Rup 
RAM,  10  A.  577  =  8  A.W.N.  (1888)  215  ...  388 

Act  IV  of  1882  (Transfer  of  Property). 

See  TRANSFER  OP  PROPERTY  ACT  (IV  OF  1832). 
Act  VI  of  1882  (Companies). 

Bee  COMPANIES  ACT  (VI  OF  1832), 
Act  XIV  of  1882  (Code  of  Civil  Procedute). 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1S82). 
Act  XVII  of  1886  (Jhansi  and  Morar). 

(1)  S.  3— See  CIV.  PRO.  CODE,  1882,   JO  A.  517. 

(2)  See  STATUTE,  24  AND  25,  Vic.  C.  67,  11  A.  490. 
Act  IX  of  1887  (Small  Cause  Courts). 

S.  3  (a)— See  SilALL  CAUSE  COURTS  SUIT,  10  A.  49. 
Act  XII  of  1887  (Bengal,  Agra  and  Assam  Civil  Courts). 

S.  37—326  PRE-EMPTION',  12  A.  234  (F.B.) 
Act  VII  of  1888  (Civ.  Pro.  Code  Amendment). 

S.  30— Sea  ClV.  PRO.  CODE,  18S2,  s.  320,  12  A.  564. 

2.— Bengal  Act. 
Act  VI  of  1871  (Bengal  Civil  Courts). 

8.  20— See  JURISDICTION,  12  A.  506. 
Administration  Bond. 

Breach  of  condition — Compensation — Act  AT  c/ 1865  (Succession),  ss.  256,  257 
— Act  IX  of  1872  (Contract),  s,  74,  exception. — An  administration 
bond  executed  by  an  administrator  in  accordance  with  s.  256  of  the  Suc- 
cession Act  is  not  an  instrument  o£  the  kind  referred  to  in  the  exception 
to  s.  74  o£  the  Contract  Act,  so  as  to  make  the  obligor  liable,  upon  b'each 
of  the  condition  thereof,  to  pay  the  whole  amount  mentioned  therein  ;  and 
an  assignee  of  the  bond  under  s.  257  of  the  Succession  Act  cannot  recover 
more  damage  than  he  proves  to  have  resulted  to  himself  or  to  those  inter- 
ested in  the  bond.  Held,  therefore,  where  neither  the  assignee  of  such  a 
bond  nor  any  one  else  had  suffered  any  damage  by  reason  of  the  breach  of 
a  condition  requiring  the  obligor  to  file  an  inventory  of  the  estate  within 
a  specified  period,  that  the  assignee  was  not  entitled  to  recover  from  the 
obligor  any  compensation  in  respect  of  such  breach.  LACHMAN  DAS  v. 
CHATER,  10  A.  29  =  7  A.W.N.  (1887)  279  ...  20 

Admission. 

See  QUESTION  IN  ISSUE,  u  A.  396, 
Agency. 

See  PRINCIPAL  AND  AGENT. 
Agreement. 

Opposed  to  public  policy— See  CONTRACT  ACT  (IX  of  1872),  11  A.  118. 
Amendment. 

Power  of  lower  Court  to  amend  decree  affirmei  on  appeal —See  Oiv.  PRO.  CODE, 
1882,  10  A.  51. 

Amin. 

See  MAHOMEDAN  LAW  (MOSQUE),  12  A.  431  (F.B.) 

Appeal — 1— General. 

(1)  Dfath  of  plaintiff-appellant — Rival  applicants  for  substitution — Order  under 
Civ.  Pro  Code,  s,  367,  substituting  one  applicant — No  appeal  from 
such  order — Unsuccessful  applicant  attempting  to  appeal  frcm  final  decree 
on  appeal— Civ.  Pro.  Code,  s.  591 — "Error,  defeat,  or  irngularity, 
effecting  the  decision  o!  the  cose."— Pending  an  appeal  before  the  lower 
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appellate  Court,  the  plaintiff. appellant  died,  and  two  persons  separately 
applied  to  be  substituted  as  the  deceased's  representative.  The  Court, 
applying  ss.  367  and  582  of  the  Civ.  Pro.  Code,  decided  in  favour  of 
oae  cf  the  applicant?,  and  brought  him  upon  the  record.  No  appeal  was 
made  against  this  order  by  the  unsuccessful  applicant.  The  lower  appel- 
late Court  decided  the  appeal  adversely  to  the  successful  applicant. 
Subsequently  the  unsuccessful  applicant  established  by  a  separate  suit 
that  she  was  the  deceased's  legal  representative,  and  that  her  opponent 
was  not.  She  attempted  to  appeal  to  the  High  Court  against  the  lower 
appellate  Court's  decree  dismissing  the  appeal. 

Held  that  the  appellant  not  having  been  a  party  to  the  decree  below,  and 
the  order  below  having  decided  that  she  was  not  entitled  to  ba  a  party  to 
the  proceedings  of  the  lower  appellate  Court,  she  was  not  entitled  to  main- 
tain the  appeal  to  the  High  Court,  and  s.  591  of  the  Civ.  Pro.  Code,  was 
not  applicable  to  the  case. 

Where  an  order  under  the  group  of  sections  in  the  Civil  Procedure  Code 
relating  to  representatives  has  been  made  excluding  a  person  from  the 
record,  that  person  must  seek  his  remedy  by  an  appeal  against  the  order, 
and  is  not  entitled  to  appeal  against  the  decree  so  long  as  the  order 
stands. 

Error,  defect  or  irregularity  within  the  meaning  of  s.  591  of  the  Code, 
means  error,  defect  or  irregularity  in  procedure  or  in  law,  and  not  in 
matters  of  fact.  In  the  present  case  there  was  no  error,  defect  or  irregu- 
larity within  the  meaning  of  the  section,  and  even  if  there  were,  it  did  not 
affect  the  decision  of  the  case  in  appeal  below.  SANKALI  v.  MURLIDHAR, 
12  A.  200  =  10  A. W.N.  (1890)  23  ...  876 

<2)  Execution  of  decree— Suit  of  the  nature  cognizable  in  Courts  of  Small  Causes 
—  Second  apfeal—Civ.  Pro.  Code,  ss.  564,  586. — For  the  purposes 
of  an  appeal,  whether  from  a  decree  in  a  regular  suit  or  from  an  order 
passed  in  execution  of  such  decree,  the  pecuniary  test  of  jumdiction  is 
the  valuation  of  the  original  suit  in  which  the  decree  was  passed,  and  not 
merely  the  actual  amount  affected  by  the  order  sought  to  be  appealed. 

Therefore,  where  execution  was  applied  for  in  the  Murjsifi's  Court  in  respect 
of  a  sum  of  Rs.  422-14  0  the  value  of  the  matter  in  dispute  in  the  original 
suit.(whioh  was  of  the  nature  cognizable  by  a  Court  of  Small  Causes) 
having  been  above  Rs,  500,  and,  tha  Munsiff's  order  having  been  upheld 
in  appeal  by  the  District  Judge,  revision  o£  both  orders  was  applied  for  in 
the  High  Court. 

Held  that  no  proceedings  by  way  of  revision  could  be  taken,  because  a  second 
appeal  would  lie  from  the  order  of  the  District  Judge.  NAZAR  HDSAIN 

v,  KESRI  MAL,  12  A,  581  =  10  A.W.N.  U890).  203. 

(3)  Exicutioncfdicree — Sale  of  immoveable  property  set  aside— Order  refusing 

rffund  of  price  (o  purchaser— No  appeal  ]rom  such  order— Civ.  Pro. 
Code,  1882,  s.  315. — No  appeal  lies  from  an  order  refusing  a  refund  of 
price  to  a  purchaser  the  sale  to  whom  has  been  set  aside  under  a.  315  of 
the  Civ.  Pro.  Cods.  RAHIM  BAKHSH  v.  DHURI,  12  A  397  =  10  A.W.N. 
(1890),  135.  ...  998 

(4)  See  CIV.  PRO.  CODE,  1884,   11  A.  392   (P.B.)  11  A.  408. 

(5)  See  EXECUTION  OF  DECREE,  12  A.  313  (F.B.). 

(6)  See  LIMITATION  ACT,  1877,  12  A.  461  (F.  B.) 

(7)  Bee  TRANSFER  OF  PROPERTY  ACT,   8.  87,    12  A.   61. 

Appeal— 2.— (Second  Appeal). 

(1)  Execulicn  of  decree — Suit  cf  the  nature  cognizable  in  Courts  cf  Small  Causes- 
Second  Appeal— Transfer  of  decree— Civ.  Pro.  Code,  ss.  223,  228,  586. 
— Where  the  original  suit  is  a  suit  of  the  nature  cognizable  in 
Courts  of  Small  Causes,  and  the  subject-matter  of  the  suit  does  not  exceed 
Ps.  590  in  value,  no  second  appeal  will  lie  in  respect  of  an  order  made  in 
execution-proceedings  relating  thereto,  whether  such  proceedings  are  taken 
in  the  Court  which  passed  the  decree  or  in  that  to  which  the  decree  may 
have  been  transferred  for  execution.  HARAEH  v.  RAM  BARUP,  12  A. 
579  =  10  A.W.N.  (1890),  206  ...  1115 

<2)  Bee  APPEAL  (GENERAL),  12  A,  581. 
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(3)  See  CIV.  PRO.  CODE,  1882,  10  A.  8  ;  11  A.  35  ;  11  A.  383.  , 

(4)  See  PRACTICE  AND  PROCEDURE,  10  A,  28. 
Appearance. 

See  PARDANASH1N  WOMAN,  12  A.  69. 

Arbitration. 

(1)  Omission  to  fix  time  for  delivery  of  award— Extension  of  time  at  ten  expiration 

of  period  fixed— Effect  of  acceptance  of  award  by  tin  Court— Effect  cf  arbi- 
trator first  tendering  and  tlien  loithdrawing  resignation — Civ.  Pro. 
Code,  ss,  508,  514,  521.— The  provision  contained  ins.  508  of  the  Civ. 
Pro.  Code,  requiring  the  Court  to  fix  a  reasonable  time  for  the  delivery 
of  the  award  is  not  imperative  but  directory,  and  non-compliance  with 
it  does  not  make  the  order  of  reference  abortive  and  any  subsequent 
arbitration  proceedings  ineffectual  and  bad. 

Under  s.  514  of  the  Code,  the  Court  may  extend  the  time  for  making  the 
award  after  the  time  fixed  therefor  has  expired. 

The  last  paragraph  of  s.  521  does  not  imply  that  an  omission  by  the  Court  to 
fix  a  positive  date  within  which  the  award  is  to  be  filed  is  fatal  to  the 
validity  of  the  award. 

Where  an  order  extending  the  time  for  delivery  of  an  award  was  made  after 
the  time  fixed  therefor  had  expired,  and  did  not  fix  any  positive  date  for 
the  filing  of  the  award, —  held  that  the  adoption  of  the  award  by  the  Court 
amounted  to  an  enlargement  of  the  time  for  delivery  of  the  award  to  the 
date  on  which  it  was  in  fact  delivered,  and  to  a  ratification  of  what  had 
been  done  by  the  arbitrators,  and  that  the  parties,  having  made  no  objec- 
tion to  the  action  of  the  Court,  must  be  taken  to  have  waived  any 
objection  to  the  award. 

The  mere  circumstance  of  an  arbitrator  having  first  tendered  and  then  with- 
drawn his  resignation  does  not  formally  divest  him  of  his  character  as 
arbitrator.  HAR  NARAIN  SINGH  v.  BHAGWANT  KUAR,  10  A.  137  =  8  A. 
W.N.  (1888)  28  ...  92 

(2)  See  CIV.  PRO.  CODE,  1882,  10  A.  8. 
Assignment, 

of  interest,  pending  suit.— See  ClV,  PRO.  CODE.  1882,  10  A.  97, 
Attachment. 

See  HINDU  LAW  (JOINT  FAMILY),  12  A.  209, 
Attachment  before  Judgment. 

See  ClV.  PRO.  CODE,  1882,  10  A.  506. 

Bond. 

(1)  Interest  post  diem — Non-payment  of  principal   and  interest  at  agreed  date. — 

Interest  as  interest  cannot  be  allowed  on  money  lent  on  a  hypothecation- 
bond  or  on  a  deed  of  conditional  sale,  unless  it  appears  from  the  bond  or 
deed  that  it  was  intended  by  the  parties  that  interest  should  be  payable, 
and  then  only  for  the  period  during  which  it  BO  appears  that  it  was  so 
intended.  Where  no  such  intention  appears,  interest  can  be  give  only 
by  way  of  damages.  MANSAB  ALI  v.  GULAB,  10  A.  85  =  7  A. W.N. 
(1887)  292  ...  58 

(2)  Interest  post   diem — Damages  for  non-payment  on  due  date— Limitation — 

Act  XV  of  1877  iLimitation],  sch.  II,  art.  116— Charge  on  hypothecated 
property — Successive  or  continuing  breaches  of  contract — Practice — Danger 
of  deciding  case  upon  a  document  by  construction  put  on  another  documtnt 
in  anotJier  suit. — A  contract  to  piy  interest  post  diem  on  a  mortgage  ought 
not  to  be  implied  when  the  parties  to  the  written  contract  have  not  ex- 
pressed therein  anv  such  intention.  This  is  particulary  the  case  where 
the  written  contract  does  in  clear  terms  provide  for  the  payment  of 
interest  and  compound  interest  during  the  term  of  the  mortgage. 
Damages  given  after  the  due  date  of  a  mortgage  for  non-payment  of  the 
principal  money  upon  the  due  date,  are  damages  for  breach  of  contract, 
and  not  interest  payable  in  performance  of  a  contract  ;  and  under  art.  116 
sch,  ii,  of  the  Limitation  Act  (XV  of  1877),  a  suit  to  recover  such 
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damages  must  be  brought  within  six  years  from  the  time  when  the  con- 
tract for  the  breach  of  which  they  are  claimed  was  broken,  It  cannot  be 
said  that  such  damages  are,  from  the  date  when  the  contract  was  broken 
and  even  before  they  have  been  ascertained  or  decreed,  a  charge  upon  the 
property  hypothecated,  so  as  to  make  art.  116  inapplicable. 
In  such  oases,  there  is  one  breach  of  the  contract,  namely,  the  non-payment 
on  the  date  agreed  upon;  and  there  is  no  question  of  continuing  or 
successive  breaches. 

The  danger  pointed  out  of  deciding  one  csee  relating  to  a  bond  by  the 
construction  placed  in  another  suit  en  another  and  a  different  bond. 
BHAGWANT  SINGH  v.  DARYAO  SINGH,  11  A.  416=9  A. W.N.  (18S9)  165 

Burden  of  Proof. 

(1)  Lambardar  ani  co-sharer—  Suit  by  recorded  co- sharer  for  profits— Cliim  for 

profits  not  collected  in  consequence  of  defendant's  negligence  or  misccnuct — 
Jamabandi— Evidence— Burden  of  proof— Act  XII  cf  1881  (N.W.P.  Rentf, 
ss.  93  <7z),  209— Act  I  of  1872  (Evidence],  s.  106.— In  a  suit  under  s.  93 
(/i)  of  the  N.W.P.  Bent  Act  (XII  of  18S1),  by  a  recorded  co-sharer  against 
a  lambardar  for  his  recorded  share  of  the  profits  of  a  inahal,  in  which  the 
plaintiff  seeks  to  make  the  defendant  liable  under  s.  ^09,  not  only  for  the 
profits  which  the  latter  has  actually  collected,  but  for  those  which  through 
gross  negligence  or  misconduct  he  has  omitted  to  collect,  the  burden  of 
proving  such  negligence  or  misconduct  rests  in  the  first  instance,  on  the 
plaintiff.  No  general  rule  can  be  laid  down  aa  to  the  quantum  of  evidence 
which  the  plaintiff  in  such  a  case  must  give  in  order  to  shift  the  burden  of 
proof  on  to  the  defendant.  The  mere  production  by  the  plaintiff  of  the 
jamabandi  or  rent-roll  is  not  sufficient  to  cast  upon  the  defendant  the 

•  necessity  of  proving  that  there  was  no  negligence  or  misconduct  in  him. 
8.  106  of  the  Evidence  Act  (I  of  1872}  does  not  apply  to  such  a  case. 

Bo  hsld  by  the  Full  Bench,  Mahomed,  J.,  dissenting. 

Held,  by  MAHMOOD,  J.  contra,  that  the  production  of  the  jamabandi  by  the 
plaintiff  in  a  case  where  he  claims  bis  share  of  the  profits  according  to  the 
jamabandi  and  the  lambardar-defendant  pleads  that  the  actual  collections 
fell  short  of  the  jamabandi  established  a  prima  facie  presumption  in 
favour  of  the  plaintiff  so  as  to  throw  upon  the  defendant,  with  reference 
to  s.  106  of  the  Evidence  Act,  the  necessity  of  proving  circumstances 
which  rendered  it  impossible  for  him  to  collect  the  profits  according  to  the 
jamabandi.  MUHAMMAD  1NAYAT  HUSAIN  V.  MUHAMMAD  KUMARAT, 
12  A.  301  (F.B.)  =  10  A.W.N.  (1390),  131 

(2)  Suit  for  cancellation    of   instrument —Act   I  of  1877    (Specific    Relief),  s.  39 

— Fiduciary  relation — Gift  to  spiritual  adviser— Undue  influence — Burden 
of  froof—Act  I  of  1972  (Evidence)  s.  111.— In  a  suic  under  s.  39  of 
the  Specific  Relief  Act  (I  of  1877)  for  oancelment  of  a  deed  of  gift  executed 
by  the  plaintiff  in  favour  of  the  defendant,  the  plaintiff  was  a  Chatri  by 
caste,  well  advanced  in  years,  and  the  defendant  was  his  guru  or  spiritual 
adviser,  a  Brahman  held  in  high  consideration  in  the  locality  where  he 
resided.  The  gift  comprised  tb.9  whole  of  the  plaintiff's  property,  and  the 
only  reason  for  its  execution  was  the  plaintiff's  desire  to  secum  benefits 
to  his  soul  in  the  next  world,  and  his  having  heard  the  defendant  recite 
the  holy  book  called  Bhagwat.  Almost  immediately  after  execution  of 
the  deed  the  plaintiff  repudiated  it,  and  sued  for  its  cancellation  on  the 
ground  of  fraud. 

Held,  that  having  regard  to  the  fiduciary  relation  subsisting  between  the 
parties,  the  improvidence  of  the  gift,  the  absurdity  of  the  reason  alleged 
for  it,  and  the  principle  recognized  by  s.  Ill  of  the  Evidence  Act  (I  of 
1872),  the  burden  rested  upon  the  defendant  to  show  that  the  transaction 
was  made  without  undue  influence  and  in  good  faith  ;  and,  in  the  absence 
of  such  proof,  the  plaintiff  was  entitled  to  obtain  cancellation  of  the  deed. 
MANNU  SINGH  v.  UMADAT  PANDE,  12  A.  523  =  10  A.W.N.  (1890),  56;  ... 

(3)  Bee  EVIDENCE  ACT,  ?.  110,  12  A.  46. 

(4)  See  MORTGAGE  (USUFRUCTUARY),  11  A.  438. 
Cancellation  of  instrument. 

See  BURDEN  OF  PROOF,  12  A.  523. 
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(1)  See  DEFAMATION,  10  A.  425. 

(2)  See  MORTGAGE  (USUFRUCTUARY),  12  A.  103, 

(3)  See  MORTGAGE  (CONDITIONAL  SALE),  18  A.  144. 

"  Chakdars .  " 

See  PRE-EMPTION,  10  A.  107. 
Civil  and  Revenue  Courts. 

Jurisdiction— See  PARTITION,  10  A.  5. 
Civil  Procedure  Code  (Act  VI11  of  1859,) 

8.  205— See  EXECUTION  OF  DECREE,  10  A.  462. 

Civil  Procedure  Code  (Act  XIV  of  1882). 

(1)  Ss.  2,  54,  158— Dismissal  of  suit  (or  insufficient  Court  fee  on  plaint— Decree — 

Appeal -Act  VII  o/  1870  (Court  Fees),  s.  12.— The  Court,  of  first 
instance  being  of  opinion  that  the  pJaintborean  insufficient  Court  fee 
and  too  plaintiff  not  making  good  the  deficiency,  dismissed  the  suit  after 
recording  evidence,  but  without  entering  into  the  merits.  On  appeal, 
the  lower  appellate  Court  held  that  the  Court -fee  was  sufficient,  and 
remanded  the  cas.e  for  trial  on  the  merits. 

Eeld,  that  s.  158  of  the  Civ.  Pro.  Code  was  not  applicable  to  the  case  ;  that 
the  first  Court's  disposal  of  the  suit  must  be  treated  as  being  under  s.  54 
and  was  therefore  a  decree  within  the  meaning  of  s.  2,  and  appealable 
as  such,  and  that  such  appeal  was  not  prohibited  by  s.  12  of  the  Court 
Fees  Act.  MUHAMMAD  SADIK  v.  MUHAMMAD  JAN,  11  A.  91  (P  B.)=8 
A.W.N.  (1888*  286  ...  4gg 

(2)  Ss.  2,  244,  sch.  IV,  art.  129— See  TRANSFER  OF  PROPERTY  ACT,    s.  87    12 

A.  61. 

(3)  Ss.  3,  563,  582 -See  LIMITATION  ACT  (XV  OF  1877),  10  A.  260. 

(4)  S.  11— See  ACT  XII  OF  1881  'N.W.P.  BENT),  11  A.  224. 

(5)  8.  11— See  JURISDICTION  OF  CIVIL  COURTS,  12  A.  409. 

(6)  Ss.  12,  13,  532,  587,  647 — Pending  suits—  Malikana—  Recurring   liability— 

Difftrcnt  reliefs  claimed—  Res  judicata—  Different  subject-maters  claimed 
— Judgment  in  fint  su't  going  to  root  of  plaintiff's  title—  "  Final" 
judgment— Judgment  liable  to  appeal  or  under-appeal — Effect  of  final 
decree  in  first  suit  pronounced  su'jsequtn:  to  decision  in  second  suit  of  lower 
appellate  Court,  but  before  hzaring  of  second  appeal  in  second  suit  — 
Tbe  pendency  of  litigation  regarding  rent,  malikana,  or  other  demand  for 
one  year  does  not,  under  s.  12  of  the  Civ.  Pro.  Code,  bar  a  suit 
between  the  same  parties  in  which  the  same  demand  is  made  for  a  subse- 
quent year,  inasmuch  as  the  reliefs  claimed  in  the  two  cases  are  different. 
Ss.  12  and  13  of  the  Code  compared. 

For  the  purposes  of  the  rule  of  res  judica(a,\t  is  not  essential  that,the  subjeot- 
matterH  of  the  present  and  the  former  litigations  should  be  identical.  Where 
a  recurring, liability  is  the  subject  of  claim,  a  previous  judgment  dismissing 
a  suit  between  the  same  parties  upon  findings  which  do  not  go  to  the  root 
of  the  title  on  which  the  claim  rents,  but  relate  merely  to  a  particular 
item  or  instalment,  cannot  operate  as  res  judicata.  But  if  such  previous 
judgment  negatives  the  title  and  main  obligation  itself,  the  plaintiff  cannot 
re-agitate  the  same  question  of  title  by  claiming  a  subsequent  item 
or  instalment. 

A  judgment  liable  to  appeal  or  under-appeal  is  only  a  provisional  and  not  a 
definite  or  final  adjudication,  and  cannot  operate  as  res  judicata  during  the 
interval  preceding  the  appeal  or  the  interval  preceding  the  decision  of  the 
appeal.  Erplaoation  IV  of  s.  13  of  the  Civ.  Pro.  Code,  commented  on. 

The  rule  of  res  judicata  contained  in  s.  13  of  the  Cede  applies  equally  to 
appeals  and  miscellaneous  proceedings  as  to  original  suits.  Having 
regard  to  its  mam  object,  so  far  as  it  relates  to  the  re-trial  of  an  tssue,  it 
reiers  not  to  the  date  of  the  commencement  of  the  litigation,  but  to  the 
date  when  the  Judge  is  called  upon  to  decide  the  issue.  Where,  after  the 
commencement  of  the  trial  of  an  issue,  a  final  judgment  upon  the  same 
issue  in  another  case  is  pronounced  by  a  competent  Court  (the  identity 
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of  parties  and  other  conditions  of  s.  13  being  fulfilled),  such  judgment 
operates  as  res  judicata  upon  the  decision,  original  or  appellate,  of  the 
issue  in  the  later  litigation. 

On  the  17th  August,  1885,  a  suit  was  instituted  for  recovery  of  an  annual 
malikana  allowance  for  the  years  1290,  1291  and  1292  fasli.  On  the  5th 
Ootober.  1885,  the  Munsif  dismissed  the  suit.  On  the  10th  Miroh,  1886, 
the  Subordinate  Judge  on  appeal  reversed  the  Munsif's  decree  and  decreed 
the  suit.  On  the  21st  June.  1836,  the  defendant  appealed  to  the  High  Court 
which,  on  the  4th  July  1887,  reversed  the  Subordinate  Judge's  decree 
and  restored  that  of  the  Munsif,  on  the  ground  that  the  plaintiff  had 
never  received  and  was  not  entitled  to  mahkana.  Meanwhile,  on  the  8th 
June,  1886.  the  plaintiff  brought  another  suit  against  the  defendant  for 
recovery  of  malikana  for  the  year  1293  fasli  which  accrued  after  the  in- 
stitution of  the  former  suit.  By  judgments  dated  respectively  the  21st 
August  and  27th  November,  1836,  the  lower  Courts  decreed  this  suit  bold- 
ing  that  the  Subordinate  Judge's  decree  of  the  10th  March,  1896,  in  the 
former  pnit,  operated  as  res  judicata  and  was  conclusive  in  favour  of  the 
plaintifi'a  title  to  the  malikana.  On  the  17th  May,  1887,  the  defendant 
appealed  to  the  High  Court,  and  on  the  16th  May,  1888,  (the  High  Court 
having,  in  the  interval,  dismissed  the  former  suit  by  its  judgment  of  the 
4tb  July,  1887)  the  appeal  came  on  for  hearing. 

Held  (i)  that  the  trial  of  the  present  suit  by  either  of  the  lower  Courts  was 
noS  barred  by  s.  12  of  the  Civ.  Pro.  Code  by  reason  of  the  fact  that, 
at  the  time  of  such  trial  in  August  and  November,  1886,  the  previous 
litigation  between  the  parties  was  pending  in  second  appeal  before  the 
High  Court. 

(ii)  that  the  lower  Courts  were  wrong  in  holding  that  the  Subordinate  Judge's 
decree  of  the  10th  March,  1886,  in  the  former  suit,  which,  at  the  date  of 
the  institution  of  the  present  suit  on  the  8th  June,  1886,  was  liable  to 
appeal,  and,  at  the  dates  of  the  decisions  of  those  Courts  in  August  and 
November,  1886,  was  the  subject  of  a  second  appeal  pending  in  the  High 
Court,  could  operate  as  res  judicata  in  favour  of  the  plaintiff's  title  to 
malikana. 

(iii)  that  the  High  Court's  judgment  dismissing  the  former  suit  on  the  4th 
July,  1887,  though  passed  after  the  decisions  of  the  lower  Courts  in  the 
present  suit  and  after  the  institution  of  the  second  appeal  in  the  present 
suit,  was  nevertheless  binding  on  the  High  Court  in  deciding  such  second 
appeal,  and  being  final,  was  conclusive  as  res  judicata  againt  the  plaintiff's 
title  to  malikana. 

(iv)  that  the  effect  of  the  High  Court's  judgment  dismissing  the  former  suit 
on  the  4th  July,  1887.  was  not  affected  by  the  circumstance  that  the 
second  suit  was  broucht  for  recovery  of  malikana  for  a  different  year,  in- 
asmuch as  that  judgment  went  to  the  root  of  the  plaintiff's  title  to  malikana 
and  its  scope  was  not  limited  to  the  particular  item  then  claimed. 
BALKISHAN  v.  KISHAN  LAEi,  11  A.  148  =  9  A.W.N.  (1889)  42  =  13  Ind. 
Jur.  309  ...  523 

<7)  8.  13— See  MORTGAGE  (USUFRUCTUARY).  11  A.  386. 

(8)  8.  13 — Res  judicata,— Cross-appeals—  Finding  in  appeal  first  heard  barring 

trial  of  same  issue  in  avpeal  subsequently  heard  —The  plaintiff  and 
defendant  in  a  suit  each  appealed  separately,  and  the  defendant's  appeal 
first  came  on  for  hearing  and  an  issue  as  to  whether  the  plaintiff  or  the 
defendant  had  title  to  the  land  in  dispute  was  decided  on  the  facts  by  the 
appellate  Court  adversely  to  the  defendant.  Subsequently,  the  plaintiff's 
appeal,  involving  the  same  issue,  came  on  for  hearing  before  the  same 
Court. 

Held,  that  although  s.  13  of  the  Civ.  Pro.  Code,  did  not  apply,  still  the 
principle  of  res  judicala  applied,  and  the  finding  on  the  former  appeal 
barred  the  trial  of  the  same  issue  in  the  latter.  RAM  LAL  v.  CHAB 
NATH,  12  A.  578  =  10  A.W.N.  (18901  183.  ...  1114 

(9)  S,  13— Act  XVII  of  1886,s.  8— Decree  made  in  British  India— Suit  on  Judg- 

ment in  Native  territory — Cession  of  territory  to  British  Government  pending 
suit. — Prior  to  the  cession  of  the  town  of  Jhansi  to  the  British  Government, 
plaintiff  has  instituted  a  suit  in  the  Subah's  Court  in  the  Gwalior  State 
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on  a  judgment  of  the  British  Court  in  Jhansi  district.  After  the  cession, 
the  suit  was  made  over  for  trial  to  the  Court  of  the  Assistant  Commissioner 
of  the  Jhansi  district.  The  suit  was  dismissed  by  the  first  Court  as  barred 
by  s.  13  of  the  Code  of  Civil  Procedure,  but  remanded  by  the  lower  appel- 
late Court  for  trial  on  the  merits. 

Held,  that  the  recital  in  part  II  of  Act,  XVII  of  1886  shows  that  it  was 
intended  that  suits  pending  in  the  Courts  of  the  Gwalior  State  prior,to  the 
cession  of  the  town  of  Jhansi  to  the  British  Government  should  be 
continued  in  the  Courts  of  the  Jhansi  district  after  the  cession  thereof  ; 
therefore  the  present  suit,  which,  ii  it  bad  been  originally  instituted  in  a 
Court  of  British  India,  could  not  have  been  maintained,  being  an  action 
on  a  judgment  of  a  Court  of  British  India,  was  a  good  and  maintainable 
action  in  the  Court  where  it  was  instituted,  and  it  is  to  be  deemed  to  be  a 
properly  instituted  euit  to  which  in  other  respects  the  law  of  the  Courts  of 
tbe  British  India,  may  now  be  applied. 

King  v.  Boare  referred  to  as  illustrating  the  distinction  between  an  original 
cause  of  action  and  cause  of  action  founded  upon  a  judgment  recovered 
on  the  original  cause  of  action.  SALOKI  v.  HAR  LAD,  10  A.  517=  8  A.  W 
N.  (1888)  183.  ...  348 

(10)  S.  13,  explanation  v.— Joint  Hindu  family— Suit  against  two  members — 
Second  suit  against  third  member — Res  jadicata. — The  plaintifl  sued  the 
father  and  brother  of  defendant  for  trespass  to  a  wall.  His  right  to  the 
wall  was  denied,  but  he  obtained  a  decree.  On  executing  the  decree  he 
was  resisted  by  the  defendant,  who  claimed  the  wall  as  his  ancestral  pro- 
perty and  alleged  that  he  wa*  no  party  to  the  suit  in  which  decree  had 
been  obtained  against  his  father  and  brother.  His  claim  was  registered 
as  a  suit  under  s.  331  of  the  Code  of  Oivil  Procedure.  Plaintiff  contended 
that  defendant  was  concluded  by  the  decree  obtained  against  his  father 
and  brother. 

Held,  that  a  Hindu  son  in  a  joint  family  becomes  entitled  by  reason  of  hia 
birth  and  in  his  own  right,  a  right  which  he  can  enforce  against  his  father  ; 
he  does  not  claim  under  his  fathsr  within  the  meaniog  of  s.  13  of  the 
Civ.  Pro.  Code. 

Held,  also  th*t  the  defendants  in  tbe  former  euit  did  no5  claim  any  right  in 
common  for  themselves  and. others  within  the  meaaiug  of  Explanation 
V  of  s-  13  of  the  Coda  of  Civil  Pcosedure.  RAM  NARAIN  v  BlSHESHAB 
PBASAD,  10  A.  411  =  8  A.WN.  1888),  149  ...  276 

•(11)  Ss.  13,  373 — Dismissal  of  suit — Dezrie  cmtii  ling  clausz  staling  that  a  . 
fresh  suit  might  be  instituted  as  to  a  part  of  the  subject-matter — Res 
judioat». — A  suit  for  possession  of  immoveable  property  was  wholly  dis- 
missed, on  the  ground  that  the  plaintiff  had  not  made  out  his  title  to 
the  whole  of  the  property  claimed,  though  he  had  proved  title  to  a  one- 
third  share  of  such  property.  The  decree  included  an  order  in  these 
terms  : — "  This  order  will  not  prevent  tbe  plaintiff  from  instituting  a  suit 
for  possession  of  the  one-third  interest  of  Musammat  Laohminia  in  the 
fields  specified  in  the  deed  of  sale,"  upon  which  the  suit  was  based.  No 
appeal  was  preferred  from  this  decree.  Subsequently  the  plaintiff  brought' 
another  suit  upon  the  same  title  to  recover  possession  of  the  one-third 
share  referred  to  in  the  order  just  quoted. 

Held  by  the  Fall  Bench  that  the  Court  in  the  former  suit  had  no  power  to 
inlcude  in  its  decree  of  dismissal  any  such  reservation  or  order,  that  the 
fact  th  it  the  deotee  was  not  appealed  against  did  not  give  the  order  con- 
taiaed  in  U,  which  was  ;iu  absolute  nullity,  any  efface  ;  chat  as  in  the  for- 
mer suit  the  plaintiff  could  have  obtained  a  decree  for  the  one-third  share 
now  claimed,  and  the  whole  of  the  claim  ia  that  suit  was  dismissed,  the 
decree  in  that  suit  was'a  decision  within  s.  13  of  the  Civ.  Pro.  Code,  and 
the  present  suit  was  consequently  barred  as  res  judicata.  8UKH  LAL 
v.  BHIKHI  11  A.  187  (F.B.)  =  9  A.W.N.  (1889)  13  ...  543 

(12)  8. 17— See  MINOR  AND  GUARDIAN,  12  A.  213. 

(13)  Ss.  28,  45 — Mis  joinder  of  causes  of  action. — The  judgment  ol  the  majority 

of  the  Full  Bench  in  Narsingh  Das  v.  Mangal  Dubey  except  in  its  gene- 
ral observations  as  to  the  provisions  of  the  Civil  Procedure  Code,  relating 
to  joinder  of  parties  and  causes  of  action,  proceeded  upon  and  had  re- 
ference to  the  special  circumstances  of  the  case,  and  to  the  allegations 
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made  by  the  plaintiff  in  bis  plaint,  and  was  not  intended  to  be  carried 
further.  In  a  suit  for  possession  of  immoveable  property  part  of  which 
had  been  usufruotuarily  mortgaged  by  defendant  No.  1  to  defendant 
No.  2,  the  plaintiff  alleged  that  the  first  defendant  had  no  title  to  make 
such  a  mortgage,  while  both  defendant  maintained  such  title. 

Held,  that  inasmuch  as  the  title  of  defendant  No.  2  was  derived  from 
defendant  No.  1.  and  stood  or  fell  with  the  failure  or  success  of  the  plain- 
tiff's claim  against  the  latter,  there  were  not  two  causes  of  action  but  one, 
namely,  the  infringement  of  the  plaintiff's  right,  by  the  defendant  No.  1, 
and  hence  the  suit  was  not  bad  for  misjoinder  of  causes  of  action.  INDAR 
KUAR  v.  GUR  PRASAD,  11  A.  33  =  8  A.W.N.  (1888;  283  ...  449 

(14)  8.  30— See  TRUST,  11  A.  18. 

(15)  Ss.  32,  365,  366.  367,  368,    582,  587— Death  cf  plaintiff-respondent  landing 

afpeil — Substitution  cf  alleged  legal  representative  on'her  own  application 
— Application  by  defendants- appellants  to  substitute  anothtr  person  as 
trun.  legal  reprfsentative— Power  of  Court  to  determine  which  of  such 
pirsonsisthe  true  legal  representative. — In  a  suit  for  declaration  of  title 
to,  and  for  possession  of,  a  sbare  in  alleged  ancestral  property  with  mesne 
profits,  the  plaintiff  obtained  a  decree  in  the  lower  appellate  Court  Irom 
which  the  defendants  appealed  to  tbe  High  Court.  Fending  the  appeal, 
the  plaintiff  died  childless,  and,  on  her  application,  bis  widow  was  substi- 
tuted for  him  as  respondent.  Subsequently  the  defendants-appellants 
applied  to  the  High  Court  to  have  the  deceased's  father  brought  upon  the 
record  as  respondent,  alleging  thai  be,  and  not  the  witicw,  was  the 
deceased's  legal  representative  and  Folely  entitled  to  be  placed  on  the 
record  as  such.  The  father  made  no  objection  to  the  proposed  substitution. 
It  was  common  ground  that  either  the  father  alone  or  the  widow  alone 
was  deceased  plaintiff-respondent's  true  legal  representative. 

Held,  by  the  Pull  Bench  (MAHMOOD,  J.,  dissenting)  that,  having  regard 
to  the  words  "  as  nearly  as  may  be  "  and  "  as  far  as  may  be  "  in  s.  582 
of  the  Civil  Procedure  Code,  SF.  365,  366  and  367  might  be  applied,  at 
all  events  analogically,  to  tbe  case  so  as  to  enable  the  real  legal  represen- 
tative of  the  deceased  plaintiff-respondent  to  be  ascertained  and  brought 
upon  the  record  ;  that,  the  latter  portion  of  s.  582  did  not  limit  the  ear- 
lier words  of  tbe  section  so  as  to  make  s.  368  the  only  provision  applic- 
able to  the  case  ;  that  the  Court  of  record  must  have  an  inherent  power 
to  ascertain  whether  or  not  it  has  before  it  the  proper  parties  to  an  appeal 
if  the  question  be  substantially  raised  ;  and  that  therefore,  the  Court  could 
and  should,  either  before  or  at  the  bearing  of  tbe  appeal,  ascertain  and 
determine  for  tbe  purposes  of  the  prosecution  of  the  appeal  the  prelimi- 
nary question  whether  the  father  or  the  widow  was  the  legal  representa- 
tive of  the  deceased,  and  should  act  accordingly. 

Held,  also  by  the  Full  Bench  (MAHMOOD,  J,,  dissenting)  thats.  32  of  the 
Code  did  not  apply  to  tbe  case,  and  that  if  it  did  apply,  it  would  be  tbe 
duty  of  the  Court  to  decide  whether  tbe  father  or  the  widow  was  tbe  legal 
representative  of  the  deceased  plaintiff  respondent. 

Eild,  by  MAHMOOD,  J.,  contra,  that  the  effect  of  s.  582  read  with  s.  587 
was  to  place  the  defendants-appellants  in  the  position  of  plaintiffs  and 
the  deceased  respondent  in  that  of  a  defendant  for  the  purposes  of  array 
of  parties;  that  consequently  the  provisions  of  ss.  363,  364,  365,  366  and 
367,  had  no  application  ;  that,  applying  s.  368,  the  Court  was  bound  to 
implead  the  person  named  by  the  defendants-appellants  as  a  respondent 
to  the  appeal  J  that,  applying  s.  32.  the  widow  occupied  a  position  which 
gave  her  a  sufficient  prima  facie  statue  to  be  impleaded  as  respondent ; 
and  that  as  there  existed  no  authority  in  the  Code  allowing  the  Court  to 
hold  an  enquiry  whether  the  father  or  tbe  widow  was  the  true  legal  re- 
presentative of  the  deceased-plaintiff  respondent,  the  Court  should  bring 
both  upon  tbe  record  as  respondents  ^nd  proceed  to  decide  the  appeal 
after  hearing  both.  MUHAMMAD  HUSAIN  v.  KHUSHALO,  10  A.  223 
(F.B.)=8  A.W.N.  (1888)  98  ...  149 

(16)  S.  43— See  MORTGAGE  (USUFRUCTUARY),  12  A.  203. 

(17)  8.  50— See  MORTGAGE  (USUFRUCTUARY),  1 1  A.  438. 

1140 


GENERAL  INDEX, 

Civil  Procedure  Code,  1882— (Continued),  PAGE 

(18)  Ss,  54,  56 — Plaint,  rejection  of  —  S.  54   of  the  Civil  Procedure   Code  may  ba 

applied  at  any  stage  of  a  suit.  KlSHORE  SINGH  (Defendant)  v.  SABDAL 
SINGH,  12  A.  558  =  9  A.W.N,  (1889),  185  ...  1097 

(19)  Ss.  54,  541,  583,  632— See  12  A.  129, 

(19-rt)  Ss.  111,216 — Suit  for  dissolution  of  -partnership — Set-off.  A  suit  for  dis- 
solution of  partnership  in  which  the  claim  was  valued  at  Rs.  2,300,  with  a 
prayer  that  such  balance  as  might  be  found  due  to  the  plaintiff  upon  taking 
the  partnership  accounts,  might  be  paid  to  him,  is  a  suit  for  money 
within  the  meaning  of  s.  Ill  of  the  Code  of  Oivil  Procedure,  and  a  plea  of 
set-off  may  be  raised  in  such  a  suit,  and  if  in  consequence  of  such 
plea  the  Gouct  of  first  instance  decrees  in  favour  of  the  defendant  a  sum 
above  Rs.  5,000  then  by  reason  of  the  provision  in  paragraph  ii,  s.  216  of 
the  Code,  an  appeal  from  that  decree  will  lie  to  the  High  Court  and  not  to 
the  District  Court.  RAHJ1WAN  MAL  v.  GHANDMAL,  10  A.  587  =  8  A.W. 
N.  (1888)  258  ...  395 

(20)  S.  203— Power  of  lower  Courts  to  amend  decree  affirmed  on  appeal. — Where 

a  decree  for  possession  of  immoveable  property,  passed  by  a  lower  appel- 
late Court,  omitted  to  specify  the  plots  of  land,  to  which  it  related,  and 
was  upheld  by  the  High  Court  by  a  decree  which  likewise  gave  no  speci- 
fication of  those  plots,  and  the  lower  appellate  Court  subsequently  on  the 
decree-holder's  application,  amended  its  decree,  under  s.  206  of  the 
Civil  Procedure  Code,  by  inserting  the  required  specification — Held,  that 
inasmuch  as  the  effect  of  the  amendment  was  not  to  alter  the  effect  of 
the  High  Court's  decree,  or  to  affect  property  other  than  that  actually 
claimed  and  decreed,  the  amendment  was  not  contrary  to  law.  RAM 
SARAN  v.  PERSHIDHER  RAI,  10  A.  51  =  7  A.W.N.  (1887)  284  ...  35 

^21)  Ss.  276,579,  623,  624— Practice—  Amendment  of  decres— Decree  affirmed 
on  appeal — Jurisdiction-~Limitation — Review  of  judgment — Ras  judicata. 
— The  effect  of  s.  579  of  the  Civil  Procedure  Code  is  to  cause  the  decree  of 
tiie  appellate  Court  to  supersede  the  decree  of  the  first  Court  even  where 
tha  appellate  decree  merely  affirms  the  original  decree  and  does  not  reverse 
or  modify  it. 

Where  a  decree  has  been  affirmed  on  appeal,  the  only  decree  which  can  be 
amended  under  s.  206  of  the  Code  is  the  decree  to  be  executed,  and  the 
decree  to  be  executed  is  that  of  the  appellate  Court  and  not  the  superseded 
decree  of  the  first  Court,  though  the  latter  may,  if  necessary,  be  referred 
to  for  the  purpose  of  executing  the  appellate  decree. 

The  only  Court  which  has  jurisdiction  to  amend  the  appellate  decree  is  the 
Court  of  appeal. 

So  Jield  by  the  Pull  Bench,  MAHMOOD,  J..  dissenting. 

The  insertion  of  the  word  "  not  "  in  the  last  line  but  one  of  the  judgment 
and  also  in  the  head-note  in  Shohrat  Singh  v.  Bridgman  (4  A.  370)  was 
a  clerical  error. 

Per  MAHMOOD,  J. — Where  a  decree  has  been  simply  affirmed  on  appeal 
s.  579  of  the  Code  does  not  imply  tbac  the  appellate  decree  supersede  the 
original  decree  so  as  to  render  it  ineffective  for  purposes  of  execution.  In 
such  a  oaee  the  lower  Court  continues  to  have  jurisdiction  to  entertain  an 
application  for  amendment  of  its  own  decree  under  s.  206  of  the  Code  ;  and 
such  application  is  not  governed  by  any  article  of  .the  Limitation  Act,  and 
may  be  made  at  any  time.  It  may  be  granted  under  s.  206,  even  where 
an  application  for  review  of  judgment  under  s.  623  upon  the  same  grounds 
would  be  barred  by  s.  624. 

A  decree  awarding  the  plaintiffs  possession  of  immoveable  property  did  not 
comply  with  s.  206  of  the  Code  by  containing  the  particulars  of  the  claim 
or  specifying  clearly  the  relief  granted.  On  appeal  by  the  defendant,  the 
High  Court,  in  general  terms,  confirmed  the  decree  and  dismissed  the 
appeal.  The  decree-holders  then  applying  for  execution,  the  judgment- 
debtors  objected  that  the  decree  was  incapable  of  execution,  and  this 
objection  was  allowed  by  the  High  Court  on  appeal.  The  decree-holders 
applied  to  the  High  Court  to  amend  its  decree,  but  the  application  was 
refused  ;  and  they  then  made  a  similar  application  to  the  first  Court 
to  amend  its  original  decree  which  had  been  affirmed  on  appeal.  This 
application  was  granted  by  a  Judge  who  was  not  the  Judge  who  had  passed 
the  original  decree. 
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Held,  by  the  Full  Bench  (MAHMOOD,  J.,  dissenting)  that  the  Court  below 
had  no  jurisdiction  .to  make  such  amendment,  the  origin*)!  decree  having 
been  superseded  by  the  High  Courts  appellate  decree. 

Held,  by  MAHMOOD.  J.,  contra,  that  the  Court  below  had  jurisdiction  to 
make  such  amendment,  and  could  make  it  at  any  time  ;  that  the  High 
Court's  decree  oould  not  be  amended,  because  the  former  order  refusing 
amendment  had  become  final  and  operated  as  res  judicati',  that  the  amend- 
ment of  the  original  decree  under  s,  206  was  not  barred  by  s.  624  ;  and 
that  it  would  be  denying  justice  on  account  of  technicalities  to  hold  that 
the  original  decree,  though  affirmed  on  appeal,  could  be  neither  executed 
nor  amended.  M.  SULAIMAN  KHAN  v.  M.  YAR  KHAN,  11  A.  267  (F.B.) 
=  9  A.W.N.  (1889)  55  =  13  Ind.  Jur.  427  ...  598 

(22)  Bs.  210  &  230— See  EXECUTION  OF  DECREE,  12  A.  571. 

(23)  S.    214— Pre-emption— Conditional    decree— Deposit    cf  purchase-money — 

Appeal  — Compulation  of  time  allowed  for  payment. — In  a  suit  for  pre- 
emption, the  decree  of  tbe  Court  of  first  instance  was  conditional  upon 
payment  of  the  purchase-money  within  one  month  from  its  date.  After 
this  period  had  expired  without  payment,  the  defendants  appealed  from 
the  decree.  The  appeal  was  dismissed  and  the  decree  affirmed,  and  no 
fresh  period  for  payment  was  expressly  allowed  by  the  decree  of  the  appel- 
late Court. 

Held,  that  tbe  decree  of  the  appellate  Court  must  be  taken  to  have  incorpo- 
rated the  terms  of  the  decree  of  the  Court  of  first  instance  that  the  period 
of  one  month  allowed  for  payment  of  the  purchase-money  must  be  calcu- 
lated from  tbe  date  of  the  appellate  Court's  decree  and  that  payment  by 
the  decree-holder  within  one  month  from  that  date  was  in  time.  BUP 
CHAND;v.  8HAMSH-UL  JEHAN,  11  A.  346  =  9  A.W.N.  (1889)  127 

(24)  Ss.  214,    583— Pre-emption— Conditional    decree— Appeal — Purhase  money. 

— A  Court  of  first  instance  decreed  a  claim  for  pre-emption  conditionally, 
on  the  pre-emptor  paying  into  Court  Rs.  125  within  a  specified  period,  and 
also  awarded  the  pre-emplor  Bs.  39-9-0  as  his  costs  in  the  suit.  Within  the 
specified  period  the  pre-emptor  paid  into  Court  the  Bs.  125,  and  subse- 
quently executed  his  decree  for  cost?,  by  drawing  out  therefrom  the 
Bs.  39-9-0.  After  this  the  decree  was  modified  on  appeal,  the  appellate  Court 
raising  the  Bs.  195  payable  as  the  condition  of  pre-emption  to  Bs.  200, 
and  reversing  the  first  Court's  order  as  to  costs.  Within  the  period  speci- 
fied in  the  appellate  Court's  dectee  the  pre-emptor  paid  into  Court  the 
further  sum  of  Bs.  75.  Subsequently  the  vendee,  defendant,  applied  to 
the  Court  under  s,  583  of  the  Code  of  Civil  Procedure  to  have  the  property 
in  suit  restored  tc  him,  contending  that  the  pre-emptor  had  failed  to  pay 
the  full  Bs.  200  within  the  prescribed  period. 

Held,  by  Straight,  J.,  affirming  the  judgment  of  Mahmood,  J.,  that  this 
contention  must  fail ;  that  tbe  payment  cf  Bs.  125  due  under  the  first 
Court's  decree  could  not  ba  said  to  have  been  reduced  by  the  pre-emptor 
subsequently  executing  against  the  amount  so  paid  the  order  of  that  Court 
in  his  favour  for  costs,  and  that  the  subsequent  payment  of  Bs.  75  within 
the  period  presc  ibed  by  the  appellate  Court  satisfied  tbe  requirements  of 
that  Court's  decree,  subject  to  the  judgment-debtor's  right  to  recover  the 
costs  realized  in  execution  of  the  first  Court's  decree. 

Eeld,  by  Tyrrell,  J.,  contra,  that  although  the  pre-emptor  had  once  made  a 
payment  which  for  a  few  days  was  a  compliance  with  the  first  Court's 
decree,  suob  compliance  became  immaterial  when  that  decree  was  modi- 
fied on  appeal,  »nd  as  he  had  never  had  in  any  Court  a  credit  for  Rs.  200, 
as  required  by  the  appellate  Court's  decreee,  which  alone  was  the  decree  in 
the  cause,  he  bad  failed  to  fulfil  tbe  condition  essential  to  pre-emption, 
and  therefore  the  defendant's  application  should  be  allowed.  BALMU- 
KAND  v.  PANCHAM,  10  A.  400  =  8  A.W.N.  (1888)  74  =  13  Ind,  Jur.  73  ...  269 

(25)  8.  220— See  TRANSFER  OF  PROPERTY  ACT,  1882,  10  A.  179. 

(26)  Ss.  234,   276,  311,  312 -Execution  of  decree-Death   of  judgment  debtor 

after  attachment  but  before  sale  in  execution— Subsequent  sale  without  legal 
representative  of  judgment-debtor  being  made  a  party — Effect  of  such  omis- 
sion on  validity  cf  sale— Civil  Procedure  Code,  ss.  234,  276,  311,  312.— 
8.  234  of  the  Civil  Procedure  Code,  applies  only  to  oases  where,  after  the 
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death  of  the  judgment-debtor,  the  decree-holder  seeks  to  bring  to  sale 
property  which  was  of  the  judgment-debtor  in  his  lifetime,  and  which 
was  not  at  the  time  rf  his  death  under  attachment  at  the  suit  of  the 
decree-holder.  It  does  not  apply  to  oases  where  the  judgment-debtor  dies 
after  attachment  buD  before  sale.  An  attachment  would  not  abata  on  the 
death  of  the  judgment-debtor,  and  his  death  would  not  render  it  neces- 
sary for  the  decree-holder  to  take  any  steps  to  keep  in  force  an  attachment 
of  property  made  in  the  judgment-debtor's  lifetime.  Property  under 
attachment  must  be  considered  as  in  the  custody  of  the  law.  There  is  no 
provision  in  the  Civil  Procedure  Code  requiring  notice  to  be  giveu  person- 
ally to  a  judgment-debtor  or  his  legal  representative  of  a  sale  of  property 
under  attachment.  If  the  legal  representative  is  damnified  by  the  sale, 
his  remedy  is  by  application  under  s.  311  of  the  Code. 

So  htld  by  the  Full  Bench,  Mahmood,  J.,  dissenting. 

Where,  subsequent  to  the  attachment  of  immoveable  property  in  execution 
of  a  simple  money-decree,  the  judgment-debtor  died,  and  the  property 
was  then  sold,  without  making  the  legal  representatives  of  the  judgment- 
debtor  parties  to  the  sale-proceedings, — held,  by  the  Full  Bench  (Mah- 
mood, J.,  dissenting),  that  the  sale  was  regular  and  valid  notwithstanding 
such  omission.  Ramasami  Ayyangar  v.  Bagrathi  Animal  (1)  dissented 
from. 

Held,  by  Mahmood,  J.,  that  on  the  principle  of  audi  alter  am  par  tern,  and 
because  tbe  rules  provided  by  the  Civil  Procedure  Code  for  suits  should, 
under  s.  647,  be  applied  to  execution  proceedings  (those  proceedings  includ- 
ing and  terminating  in  the  sale),  the  omission  tomake  the  legal  representa- 
tives of  tbe  judgment-debtor  parties  to  the  sale  proceedings,  was  an 
irregularity  ;  but  that  such  irregularity  would  not  invalidate  the  sale 
without  proof  of  substantial  injury  within  the  meaning  of  e.  311  ;  and 
that  as  in  the  present  case  no  such  substantial  injury  was  either,  alleged 
or  proved,  the  sale  was  valid. 

Held,  also  by  Mahmood,  J.,  thit  a  person  claiming  by  title  paramount  to  or 
independent  of  the  judgment-debtor  is  within  the  meaning  of  s.  311  of  the 
Code.  SHEO  PRASAD  v.  HIBA  LAL,  12  A.  410  (F.B.)  =  io  A.W.N.  (1890), 
103  ...  1026 

(27)  8s.  234,  244  (c).  278—330  EXECUTION  OF  DECREE,  12  A.  313. 

(28)  Ss-  235,  (d),  243.  581,  583— Execution  of  decree— Stay  of  execution  pending 

suit  between  decree-holder  and  judgment- debtor — Apptal  from  order  stay- 
ing execution — "  Such  Court."  An  appeal  lies  from  an  order  passed  under 
s,  243  of  the  Civil  Procedure  Code  staying  execution  of  a  decree  pending  a 
suit  between  the  decree-holder  and  judgment-debtor. 

The  words  "  such  Courc  "  in  s.  243  of  the  Civil  Procedure  Code  do  not  limit 
the  exercise  of  tbe  powers  given  by  that  section  only  to  decrees  passed  by 
the  Court  in  which  the  suit  is  pending,  but  with  reference  to  ss.  235  (d), 
581  and  583,  that  Court  is  empowered  to  stay  execution  of  decrees  trans- 
ferred to  it  for  execution  from  either  a  Court  of  co-ordinate  jurisdiction 
or  a  Court  of  appeal. 

The  plaintiff  instituted  a  suit  against  defendant  for  recovery  of  money  and 
other  reliefs  which  was  ultimately  dismissed  in  appeal  by  the  High  Court, 
and  he  was  ordered  to  pay  defendant  Rs.  1,000  as  cost  of  the  litigation. 
Plaintiff  then  brought  this  suit  against  defendant  in  the  Court  of  the  Sub- 
ordinate Judge  of  Farukhabad,  and  while  it  was  pending,  defendant 
applied  to  the  Court  to  execute'  his  decree  for  costs.  Plaintiff  then  applied 
for  stay  of  the  execution,  and  his  application  was  refused  by  the  first 
Court  but  granted  by  the  District  Court.  On  appeal  by  defendant  to  the 
High  Court,  held,  that  an  appeal  lies  from  the  order,  and  the  Judge's 
order  was  correct.  KASSA  MAL  v.  GOPI,  10  A.  389  =  8  A.W.N.  (1888)  51  361 

(29)  S.  244  —  Quettio  »  for  Court  executing  decree  -Money  paid  into  Court  by  pre- 
tmvtor  under  Civil  Pro:edureCode,  s.  214 — Suit  for  pre-emption  dismissed 
on  appeal — Suit  for  refund  of  money  paid  into  Court. — A  suit  for  pre-emp- 
tion was  decreed  conditionally  on  the  plaintiff  paying  Rs.  1,595  which  the 
Court  determined  was  the  amount  of  the  sale-consideration.  He  paid  the 
amount  to  the  vendees  and  the  payment  was  certified  under  s.258  of  tbe  Civil 
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Procedure  Code.  Subeequently  the  decree  was  modified  on  appeal  by  in- 
creasing the  amount  of  sale  consideration  to  Ra.  1,995,  which  the  plaintiff 
was  required  to  pay  as  the  condition  of  pre-emption.  He  never  paid  the 
difference  between  the  amount  fired  by  the  first  Court  and  the  sum  fixed 
as  the  true  price  by  the  appellate  Court  and  the  suit  consequently  stood  dis- 
missed. He  then  assigned  to  the  plaintiff  in  the  suit  his  right  to  recover 
the  amount,  Rs.  1,595,  from  the  vendees,  who  after  unsuccessful  applica- 
tion made  to  the  Court  of  first  instance,  under  s.  244  of  the  Civil 
Procedure  Code,  to  recover  the  amount,  instituted  this  suit. 
Held,  that  the  assignee  was  a  representative  of  the  plaintiff  in  the  pre-emp- 
tion suit,  within  the  meaning  of  s.  244  of  the  Civil  Procedure  Code,  and 
the  suit  was  therefore  barrad  under  the  provisions  of  that  section.  ISHUR 
DAS  v.  KOJI  RAM,  10  A.  354  =  8  A.W.N.  (1888)  57  =  13  Ind.  Jur.  34  ...  239 

(30)  Ss.  244,  283— Decree  against  mortgagor  for  mortgage  money  and  directing 
salt  oj  mortgaged  property  as  against  him  and  a  third  party — Attachment 
of  other  property  in  possession  of  third  party  as  that  of  the  mortgagor— Claim 
by  third  party  to  ownership  of  such  property— Suit  by  decree-holder  to  esta- 
blish mortgagers  right  to  property. — In  a  suit  upon  a  hypothecation  bond, 
a  third  party  WAS  made  defendant  M  she  claimed  the  hypothecated  pro- 
perty. The  mortgagee  obtained  a  decree  for  recovery  of  the  amount  of 
the  bond,  and  for  enforcement  of  the  mortgage.  In  execution  of  the  decree 
the  debt  not  being  satisfied  by  sale  of  the  mortgaged  property,  the  decree- 
holder,  caused  certain  other  immoveable  property  in  the  possession  o'  the 
third  party  to  be  attached.  She  objected  to  the  attachment  on  the  ground 
jthat  this  property  was  her  own,  and  was  not  liable  to  sale  in  execution 
of  the  decree.  The  objection  was  allowed,  and  the  decree-holder  then  sued 
for  a  declaration  that  the  property  belonged  to  the  mortgagor  judgment- 
debtor,  and  was  liable  to  attachment  and  sale  in  execution  of  Lhe  decree. 
Held,  that  as  no  claim  in  the  former  suit  was  made  against  the  objector 
personally  or  in  a  representative  character,  but,  as  regards  her,  the  only 
claim  was  virtually  for  a  declaration  that  she  was  not  entitled  to  the 
hypothecated  property,  the  decree  affected  her  only  so  far  as  it  negatived 
her  alleged  interest  in  that  property,  and,  PO  far  as  it  was  sought  to  be 
enforced  against  other  property,  she  was  a  stranger  to  that  suit,  and  her 
objection  must  be  taken  to  have  been  decided  under  ss.  278  and  280  of 
the  Civil  Procedure  Code,  and  the  present  suit  was  rightly  brought  under 
s.  283  and  was  not  barred  by  s.  244.  JANGI  NATH  v.  PHUNDO,  11  A. 
74  =  8  A.W.N.  (1888)  275  ...  475 

(31)  Ss.  244,  291— Sale  in  execution  of  decree— Tender  of  debt  by  transferee  of 

property— Question  for  Court  executing  decree — Separate  suit. — Held,  that 
the  assignees  of  a  purchaser  from  a  judgment-debtor  of  property,  the 
subject-matter  of  a  decree  for  enforcement  of  hypothecation,  were  entitled 
to  come  in  and  protect  the  property  from  sale  in  execution  of  the  decree 
by  tendering  the  debt  and  costs  under  s.  291  of  the  Civ.  Pro.  Code,  and 
that  the  executing  Court  was  bound  to  accept  the  money  and  stop  the  sale. 
Reid,  also,  where  the  executing  Court  had  refused  to  accept  the  money  and 
the  s»le  had  taken  pUca,  th-»ta  suit  by  the  assigaaas  to  sat  aside  the 
sale  and  for  a  declaration  of  their  right  to  come  in  under  R.  291.  was  not 
bmjd  by  s.  '244  of  the  Code.  BEHABI  L\L  v.  GANPAT  RAI,  10  A.  1  =  7 
A.W.N.  (1S87)  238  ...  1 

(32)  S.  244  (c- — Execution  of  dscres — Joint  decree— Decree  for  possession  of  im- 

moveable property— Purchase  by  judgment-debtor  of  rights  of  some  ol  the 
joint  decree-holders— Decree  extinguished  pro  tanto—  Validity  of  sale  and 
extent  of  rights  purchased  to  be  determined  by  Court  executing  the  decree, — 
Where  subsequent  to  a  decree  a  portion  of  the  rights  to  which  the  decree 
relates  devolves  either  by  inheritance  or  otherwise  upon  the  judgment- 
debtor,  or  is  acquired  by  him  under  a  valid  transfer,  the  decree  does  not 
become  incapable  of  execution,  but  is  extinguished  only  pro  tanto.  This 
rule  of  law  is  sufficiently  general  to  comprehend  allike  ca^es  in  which  the 
decree  is  for  money  only  and  whore  it  is  for  immoveable  property. 
The  rule  of  law  against  breaking  up  the  integrity  of  a  mortgage  security  is  a 
rule  aiming  at  the  protection  of  the  mortgagee,  and  is  not  applicable  to 
oases  where  the  mortgagee  himself  has  acquired  the  ownership  of  a 
portion  of  the  mortgaged  property, 
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Disputes  as  to  the  legality  of  the  purchase  by  judgment-debtors  of  the  rights 
of  some  oi  the  decree-holders  in  the  property  to  which  the  decree  relates 
and  the  extent  of  the  share  acquired  under  the  purchase  are  questions 
falling  within  the  purview  of  cl.  <ci  of  s.  244  of  the  Code  of  Civil  Pro- 
cedure and  must  be  determined  by  order  of  the  Court  executing  the 
decree.  KUDHAt  v.  8HEO  DAYAL,  10  A.  570  =  8  A.W.N.  (1888)  231  =  13 
lod.  Jur.  275  ...  383 

(33)  8.  244  (c)— See  PARTIES  TO  SUITS    12  A.  73, 

(34)  Ss.    246,    247 — Execution  of  decree — Cross-decrees— Set-off —Limitation.  — 

Under  two  decrees  of  tbe  Sudder  Diwani  Adawlat  passed  in  1864,  A  was 
entitled  to  two-thirds  and  B  to  one-third  of  certain  immoveable  property, 
with  inesne  profits  in  proportion.  Each  obtained  possession  of  tbe  immo- 
veable  property  decreed  to  him.  B  appealed  to  the  Privy  Council  from 
both  decrees  in  respect  of  tbe  two-thirds  awarded  to  A.  In  April  1866, 
pending  the  appeal.  A.  applied  for  an  account  of  the  inesne  profits  due  to 
him  after  setting  off  the  mesne  profits  due  to  B,  but  as  he  failed  to  comply 
with  a  condition  requiring  him  to  give  security  for  the  amount  claimed, 
in  case  the  Privy  Council  should  allow  B's  appeal,  tbe  application  was 
struck  off.  In  January,  1867,  B  applied  for  the  mesne  profits  cf  the  one- 
third  decreed  to  him,  and  the  Court  found  Ra.  18,000  to  be  the  amount 
BO  due,  but,  en  application  by  A,  stayed  further  execution  pending  the 
Privy  Council's  decision.  In  1873  the  Privy  Council  dismissed  B's  appeal. 
In  1885,  At  in  execution  of  the  Privy  Council's  decree,  applied  for 
Rs.  50,000  as  mesne  profits  in  respect  of  the  two-thirds.  B  at  the  same 
time  applied  that  the  R-3.  18  000  declared  in  1867  to  be  due  to  him  in  res- 
pect of  the  one-third  might  be  set  off  against  the  amount  claimed  by  A, 

Held  that  the  question  of  the  amount  due  to  A  up  to  the  date  when  he 
acquired  possession  of  the  two-thirds  and  which  had  never  yet  been  deci- 
ded should  be  re-opened  from  the  point  at  which  if  was  left  in  1866;  that 
if  this  amount  exceeded  the  Rs.  13,000  declared  in  1867  to  be  due  to  B, 
satisfaction  of  A's  claim  to  that  extent  should  be  entered  up  and  the 
balance  recovered  from  B  ',  and  thac  this  course,  if  not  strictly  in  accord- 
ance with  the  letter,  was  in  accordance  with  the  spirit,  of  as.  246,  247  of 
the  Civil  Procedure  Code,  and  at  all  events  should  be  allowed  on  principles 
of  natural  equity. 

Heli  also  that  until  the  amount  due  to  A  h*d  baen  definitely  ascertained  in 
the  execution  department,  B's  right  to  maintain  his  set-off  did  not  arise  ; 
thac  the  set-off  was  therefore  not  barred  by  limitation  ;  that  the  order  of 
January,  1367,  was  equivalent  to  a  decree  for  the  amount  declared 
thereby  as  dua  to  B  ;  that  when  tbe  execution  department  had  determined 
the  amount  due  to  A,  that  decision  also  would  be  a  decree,  and  that 
s.  246  of  the  Code  could  then  be  applied.  MATA  DIN  v.  CHANDI  DIN,  10 
A.  188  =  8  A.W.N.  (1888)  66  ....  126 

(35)  Ss.'J57-A,  375,  647 — Execution  of  decree  —  Compromise— Estoppel. — Although 

a  Court  executing  a  decree  is  nound  by  the  terms  thereof,  and  cannot  add 
to  or  vary  or  go  behind  them,  the  effect  of  s.  375  read  with  s.  647  of  the  Oiv. 
Pro.  Code  is  that, when  a  decree  is  put  into  execution,  the  proceedings  taken 
therefor  amount  to  a  separate  litigation  in  which  the  parties  can  enter 
into  a  compromise  much  in  the  same  manner  as  in  a  regular  suit.  Such 
a  compromise  does  not  extinguish  the  decree;  and  the  Court  executing 
the  decree  is  bound,  subject  to  the  conditions  indicated  by  s.  375,  to  give 
effect  to  the  compromise.  In  execution  proceedings  the  word  "  suit  "  in 
s.  375  must,  with  reference  to  s.  647,  be  read  as  meaning  "  execution  of 
decree."  By  reason  of  the  words  in  s.  375,  "  lawful  agreement  or  com- 
promise," the  provisions  of  s.  257-A  become  applicable  to  such  a  case  ; 
and,  so  long  as  the  requirements  of  that  section  are  satisfied,  the  com- 
promise becomes  a  part  of  tbe  decree  itself,  and — at  least  as  between  the 
decree-holder  and  the  judgment-debtor — can  be  given  effect  to  in  execu- 
tion of  the  decree. 

When  such  a  compromise  has  been  duly  made  and  sanctioned  by  the  Court 
executing  the  decree,  neither  the  decree-holder  nor  the  judgment-debtor 
can  resile  from  the  position  assumed  by  them  in  the  matter  of  the 
compromise. 
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Even  if  such  a  compromise  has  been  irregularly  sanctioned  by  the  Court 
executing  the  decree — the  irregularity  not  amounting  to  want  of  juris- 
diction— the  compromise  must  take  effect;  until  the  older  sanctioning  it  is 
set  aside,  and  until  that  happens,  the  parties  are  bound  by  it  in  all  pro- 
ceedings relating  to  the  execution  of  the  decree,  and,  where  they  have 
acted  upon  it,  they  are  estopped  thereafter  from  questioning  its  validity, 
MUHAMMAD  SULAIMAN  v.  JHUKKI  LAL,  11  A.  228  =  9§A.W.N.  (1889)  53.  573 

(36)  8.  258— See  EXECUTION  OF  DECREE,  12  A.  569. 

(37)  8.  258— See  LIMITATION  ACT,  Art.  179  (4),  12  A.  64. 

(38)  8.  258— Bee  STEP-IN-AID  OF  EXECUTION,  12  A.  399  (F.B.). 

(39)  8.  266  (k}— See  EXECUTION  OF  DECREE,  10  A.  462. 

(40)  8.  278— See  HINDU  LAW  (JOINT  FAMILY),  12  A.  209. 

(41)  Ss-  290,  311 — Execution  of  decree — Sale  of  immoveable  property  in  execution- 

Sale  held  before  expiration  of  thirty  daysfrcm  the  proclamation — Application 
by  judgment-debtcr  to  set  aside  sale — "Illegality" — "Material  irregularity" — 
Proof  of  substantial  injury,  whether  necessary. — Where  a  sale  of  immove- 
able property  in  execution  ot  a  decree  took  place  before  the  expiration  of 
the  thirty  days  required  by  e.  290  of  the  Civil  Procedure  Code,  and  without 
the  consent  of  the  judgment-debtor, — htld,  by  EDGE,  C.J.  (BROD- 
HURST,  J.,  dissenting)  that  the  holding  of  tbo  sale  under  these  circum- 
stances was  not  merely  an  irregularity  within  the  meaning  of  s.  311  of  the 
Code,  but  was  an  illegality,  and  that  it  was  open  to  the  judgment-debtor 
to  object  to  the  sale  and  to  apply  to  have  it  set  aside,  on  the  ground  of  such 
illegality,  without  proving  that  he  had  sustained  any  substantial  injury. 
Held,  by  BRODHURST,  J.,  contra,  that  infringement  of  the  rule  contained  in 
s.  290  of  the  Code  does  not  of  itself  vitiate  a  sale  in  execution  of  decree, 
but  is  a  "material  irregularity"  within  the  meaning  of  s.  311 -that 
expression  being  wide  •enough  to  include  illegalities — and  that  before  such 
a  sale  can  be  set  aside,  the  judgment-debtor  must  prove  that  he  has  sus- 
tained substantial  injury  by  recnon  of  su*Ji  irregularity.  GANGA  PRASAD 
v.  JAG  LAL  RAI,  11  A.  333  =  9  A.W.N,  (A889)  115  =  13  Ind.  Jur.  471  ...  640 

(42)  S.  295— Execution  of  decree — Sale  in  execution — Bateable  distribution  among 

decree-holdtrs — "Decrees  for  money" — "Same  judgment-debtor" — Decree 
for  enforcement  of  lien  and  against  judgment-aebtor  personally — Decree- 
holder  entitled  to  proceed  against -property  or  person  as  he  may  think  fit- — 
U  held  a  money-decree  against  B,  P  and  R,  in  execution  whereof  he  caused 
to  be  attached  and  sold  certain  property  belonging  to  B.  D  held  a  decree 
against  B,  P,  R  and  S,  which  so  far  as  P,  R  and  S  were  concerned,  was 
a  decree  against  enforcement  of  hypothecation  by  sale  of  the  judgment- 
debtor's  property,  but  which  did  not  direct  the  sale  of  specific  property 
belonging  to  B.  An  application  by  D,  under  s.  295  of  the  Oivil  Procedure 
Code,  for  an  order  enabling  him  to  share  rateably  in  the  proceeds  of  U's 
execution  was  rejected. 

Held  that  there  being  no  question  of  fraud  in  the  case,  D  was  entitled  to 
enforce  his  decree  in  the  first  instance  against  the  property  of  B  ',  that  his 
decree  against  B  did  not  lose  the  character  of  a  decree  for  money  under 
s.  295  of  the  Code  because  it  directed  sale  of  the  property  of  the  other 
judgment-debtors ;  and  that  the  fact  that  there  were  four  judgment- 
debtors  in  D's  decree  and  only  three  in  U's  would  not  deprive  D  of  the 
right  to  share  rateably.  LONDON  BANK  v.  UNCOVENANTED  SERVICE 
BANK.  10  A.  35  =  7  A.W.N.  (1887)  262  ...  H4r 

(43)  S.  295,  Proviso  (c) — Execution  of  decree— Distribution  of  proceeds  of   execu- 

tion-sale— Sale  in  execution  of  decree  enforcing  mortgage — Priority  of 
mortgages — Act  IV  of  1882  (Transfer  of  Property),  s.  80.— A  mortgaged 
certain  property  to  B  in  July  1874,  to  C  in:Maroh  1877,  and  again  to  B  in 
November,  1877,  B  obtained  a  decree  directing  the  sale  of  the  property 
in  satisfaction  of  his  two  mortgages,  and  it  was  sold  accordingly.  Subse- 
quent to  the  sale,  C  obtained  a  similar  decree  upon  his  mortgage,  and 
having  unsuccessfully  applied  in  his  own  suit  to  have  his  decree  satisfied 
out  of  the  sale  proceeds  after  payment  of  U's  first  mortgage  of  July  1874, 
brought  a  suit  under  the  last  paragraph  but  one  of  s.  295  of  the  Civil 
Procedure  Code  to  recover  the  amount  received  by  B  in  respect  of  B's 
mortgage  of  November  1877. 
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Held  that  to  read  the  words  "  an  inoumbranoe  "  in  s.  5495,  proviso  (c)  of  the 
Civil  Procedure  Code  as  "  an  incumbrance  or  inoumbrances  "  so  as  to 
give  priority  to  B's  mortgage  of  November  1877,  over  C's  earlier  mort- 
gage of  March  1877.  would  be  to  defeat  the  intention  of  the  Legislature 
as  expressed  in  that  section  and  also  in  3.  80  of  the  Transfer  of  Property 
Act  (IV  of  1889)  and  that  C  was  entitled  to  maintain  the  suit.  MlTHU 
LAL  v.  KISHAN  LAL,  12  A.  546=  10  A.W.N.  (1890)  77  ...  1093 

(44)  8.  311— See  EXECUTION  SALE,  12  A.  96. 

(45)  Ss.  311,  313,  320,  322-.B,  322-C,  322- D— Execution  of  decree— Transfer    of 

execution  to  Collector— Application  to  Civil  Court  to  set  aside  sale  held  by 
Collector  en  the  ground  of  irregularity.— Held  by  the  Full  Bench  that  an 
application  to  set  aside,  on  the  ground  of  material  irregularity  within  the 
meaning  of  s.  311  of  the  Civil  Procedure  Code,  a  sale  held  by  the  Collec- 
tor in  execution  of  a  decree  'transferred  to  him  for  execution  under  s.  320, 
cannot  be  entertained  by  a  Civil  Court. 

Per  EDGE,  C.J. — The  intention  of  the  Legislature  as  expressed  in  s.  320 
and  the  following  sections  of  the  Civil  Procedure  Code  was  not  to  allow 
any  delegation  to  the  Collector  of  power  to  adjudicate  upon  questions  of 
title,  but,  in  other  matters,  to  hand  over  all  the  proceedings  to  the  Collec- 
tor, and  to  withdraw  the  matters  so  handed  over  from  the  purview  of  the 
Civil  Courts  to  that  extent,  but  not  questions  of  title  or  the  other  ques- 
tions, if  in  dispute,  referred  to  in  ss.  322-B,  322-C,  or  322-D  KESHAB- 
DEO  v.  RADHE  PRASAD,  11  A.  94  (F.B.}  =  9  A.W.N.  (i889>  10=13 
Ind.  Jur.  272  ...  487 

(46)  Ss.  311,  483— Attachment  before  judgment—  Termination  of  attachment — Exe- 

cution of  decree — Sale  in  execution— Material  irregularity  in  publishing  or 
conducting  sale  without  attachment. — The  plaintiff  instituted  a  suit  against 
defendant  for  recovery  of  money,  and  previous  to  judgment,  that  is,  on 
the  8th  of  January,  18S5,  applied  for,  and  on  the  llth  obtained,  order  for 
attachment  of  several  houses  and  premises  belonging  to  defendant  and 
such  attachment  was  made.  The  suit  was  dismissed,  but  eventually 
on  appeal  it  was  decreed  :  but  the  attachment  was  never  withdrawn. 
Plaintiff  then  applied  for  execution  of  his  decree  and  his  application  was 
granted  by  an  order  directing  that  the  property  of  the  judgment-debtor 
should  be  notified  for  sale  on  the  1st  February,  1887,  and  accordingly  on 
the  21st  December,  1886,  a  sale  notification  was  issued.  Judgment- 
debtor  twice  applied  for  postponement  of  sale,  but  his  applications  were 
refused,  and  tbe  sale  took  place  on  the  date  fixed.  Judgment-debtor 
then  objected  to  the  confirmation  of  the  sale  urging  that  the  property  sold 
was  never  attached  in  execution  of  the  decree  and  the  attachment  previ- 
ous to  judgment  wss  infruotuous  because  afterwards  the  claim  was 
dismissed  by  the  Court  of  first  instance  ;  that  there  had  been  several 
other  irregularities  in  publishing  and  conducting  the  sale  ;  and  that  owing 
to  the  irregularities  property  had  been  sold  at  a  grossly  inadequate  price 
causing  substantial  injury.  Tbe  Subordinate  Judge  overruling  the 
objections  confirmed  the  sale.  On  appeal  by  tbe  judgment-debtor,  lield, 
following  Mahadeo  Dubey  v.  Bholanath  Dichit,  that  a  regularly  per- 
fected attachment  is  an  essential  preliminary  to  sales  in  execution  of 
decrees  for  money  and  where  there  has  been  no  such  attachment,  any 
sale  that  may  have  taken  place  is  not  simply  voidable  but  de  facto  void, 
and  may  be  pet  aside  without  any  inquiry  as  to  substantial  injury  being 
sustained  by  the  judgment-debtor  for  want  of  a  valid  attachment,  and 
that  an  attachment  before  judgment,  like  a  temporary  injunction, 
becomes  functus  officio  as  soon  as  the  suit  terminates.  Further,  that  the 
phrase  "  a  material  irregularity  in  publishing  or  conducting  "  in  tbe  first 
paragraph  of  s.  311  of  the  Code  of  Civil  Procedure  should  be  liberally 
construed,  and  that  absence  of  attachment  of  property  at  the  time  of  sale 
thereof  is  "  a  material  irregularity",  attachment  being  the  first  step 
which  a  Court  in  executing  a  simple  money  decree  has  to  take  to  assert 
its  authority  to  bring  property  to  compulsory  sale.  BAM  CHAND  v.  PlTAM 
MAL,  10  A.  506  =  8  A.W.N,  (1888)  195  ...  340 

(47)  S.  312 — Execution  of  decree — Sale  in  execution    pending    appeal  from  dicree 

— Application  for  confirmation  of  sale  after  reversal  of  decree — Court  not 
competent  to  grant  confirmation. — Where  a  sale  in  execution  of  a  decree  has 
taken  place  pending  an  appeal,  and  the  decree  has  subsequently  been 
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reversed,  the  Court  executing  tha  decree  cannot,  after  suoh  reversal,  grant 
confirmation  of  the  sale.  MUL  OHAND  v.  MUKTA  PRASAD,  10  A.  83  =  7 
A.W  N.  (1887)  287  ...  56 

(48)  S.  315 — Limitation— Exiculion  of  decree— Sale  in  execution  set  aside— Appli- 

cation by  purchaser  for  refund  of  purchase-money — Accrual  of  right  to  apply 
—Act  XV of  1877  (Limitation),  sch.  II,  No.  178.— A  suit  by  a  judgment- 
debtor  whose  sir  land  had  been  cold  in  execution  of  a  decree,  to  have  the 
sale  declared  void  and  illegal,  on  the  ground  that  the  sir  was  incapable 
of  sale,  was  decreed  on  appeal  by  the  High  Court  on  the  13th  June,  1881. 
On  the  llth  June,  1387,  the  purchaser  at  the  sale  applied,  under  9.  315 
of  the  Civil  Procedure  Code,  for  a  refund  cf  the  purchase-money. 
Held  that  the  limitation  apolicable  was  that  provided  by  art.  178  of  sch.  II 
of  the  Limitation  Act  (XV  of  1877;  ;  that  the  right  to  apply  accrue;!  on 
the  passing  of  the  High  Court's  decree,  and  the  application  was  therefore 
not  barred  by  limitation,  but  that  looking  to  tha  great  delay  there  had 
been  on  the  part  of  the  apolicant,  he  should  not  ba  allowed  any  coats. 
GIBDHARI  v.  8ITAL  PRASAD,  11  A.  372  =  9  A.W.N,  (1889)  113  ...  665 

(49)  8.  315— Bee  APPEAL,  12  A.  397. 

(50)  S.  320— Execution  of  decree  —  Transmission  of  decree  to   Collector  lor  execu- 

tion— Civil  Procedure  Code,  s  320 — Power  of  Local  Government  lo  make 
rules  f  .r  regulating  procedure  of  Collector— Rule  providing  for  avoeal  from 
Collector  to  Ccmmis'ioner  r,o'.  ultra  vires — Rule  No.  17  of  cl.  XIX,  of  12th 
November,  1883— Aci  VII  of  1886  (Civ.  Pro.  Code),  s.  BO— Act  XiX  of 
1873  IN.  W  P.  Land  Revenue),  s  243.— The  authority  conferred  upon 
tha  Local  Government  by  a.  3viO  of  the  Civil  Procedure  Cade  prior  to  the 
amendment  of  that  section  by  s.  30  of  the  Civil  Procedure  Code  Amend- 
ment Act  (VII  of  1888),  to  make  rules  for  regulating  the  procedure  of  the 
Collector  in  executing  decree  transmitted  to  him,  included  power  to  make 
a  rule  providing  for  an  appeal  from  the  Collector's  orders. 

Clause  XIX  of  Rule  17  which  was  added  to  the  Rules  (No.  671  of  30th 
August,  1880)  published  in  the  N.W.P.  and  Oudh  Gazette  of  the  4th 
Ssptember,  1880,  by  a  notification  in  the  Gazette  of  the  17th  November, 
1883,  and  which  made  tho  order  of  a  Collector  confirming  a  sale  appealable 
to  the  Commissioner  of  the  Division  was  therefore  not  ultra  vires  of  the 
Local  Government. 

S.  243  of  the  N.W.P.  L*nd  Revenue  Act  (XIX  of  1873)  does  not  :apply  to 
suoh  orders  passed  by  a  Collector.  TAKUDDUS  FATIMA  v.  BALDED  DAS, 
12  A.  564  =  10  A.W.N.  (1890)  185  ...  1105 

(51)  S.  325  ji— See  LIMITATION  ACT,  Art.  179  (4),  12  A.  64. 

(52)  8.  341— 8se  LIMITATION  ACT,  Art.  179  (4),  12  A    64. 

(53)  S.  352 — Suit  to  establish  right  to  sell  property  in  execution  of  decree  enforc- 

ing hypothecation — Suit  against  purchasers  not  parties  to  dtcree— Judg- 
ment-debtor declared  insolvent  peniing  suit  —  Decree-holder  scheduling  his 
decree  undtr  Civil  Procedure  Coie,  s.  352 — Effect  of  scliedule  not  to  make 
suit  unmaintainable. — A  £uit  to  establish  a  right  to  bring  to  sale  certain 
moveable  property  in  execution  of  a  decree  for  enforcement  of  hypotheca- 
tion was  brought  against  persons  wbo  were  not  parties  to  that  decree  and 
bad  purchased  in  execution  of  a  prior  decree.  Pending  the  suit,  one  of 
the  judgment-debtors  under  the  hypothecation  decree  was  declared  an 
insolvent,  and  the  plaintiff  scheduled  his  desre?  as  a  claim  under  s.  352  of 
the  Civil  Procedure  Code. 

Held,  that  the  scheduling  of  the  decree  had  not  the  effect  of  superseding  it 
or  creating  another  decretal  right  in  addition  to  and  independent  of  it,  and 
did  not  make  the  suit,  which  was  founded  on  a  new  and  different  cause  of 
action  against  persons  who  were  not  parties  to  the  decree  unmaintainable. 

ABDUL  RAHMAN  v.  BEHARI  PDRI,  10  A.  194  =  8  A.W.N.  (1888)  53       ...         130 

(54)  Ss.  368,  582 — Appeal — Abatement — Death  of   plaintiff-respondent — Applica- 

ti'nby  defendants- appellants  for  substitution — Application  presented  alter 
the  1st  July,  1698— Limitation,  Civil  Procedure  Cede,  Amendment  Act  (VII 
of  1888),  ss.  5fl.  66— Act  XV  of  1877  (Limitation),  sch.  11,  No.  175-C. 
— The  plaintiff-respondent  in  an  appeal  pending  before  the  High  Court 
died  on  the  17th  September,  1835.  Subsequently  D  applied  to  the  High 
Court  to  be  brought  on  tho  record  as  legal  representative  of  the  deceased  ; 
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on  the  15th  April,  1686,  be  was  referred  to  a  regular  suit  to  establish  his 
title  as  such  representative,  and  on  the  25tb  February,  1887,  such  auit 
was  dismissed.  On  the  8th  February,  18£6,  the  defendants-appellants 
applied  to  tbe  High  Court  for  judgment ;  but  the  application  was  dismis- 
sed under  tbe  decision  of  the  Full  Bench  in  Chajmal  Das  v.  Jagdamba 
Prasad.  On  24th  July,  1888,  they  applied  to  the  High  Court  to  bring 
certain  person?  upon  the  record  as  the  legal  representatives  of  the  deceased 
plaintiff-respondent. 

Held  that  tbe  application  having  been  made  subsequent  to  the  1st  July, 
1888,  when  Ibe  Civil  Procedure  Code  Amendment  Aot  'VII  of  1888)  came 
into  force,  and  being  an  entirely  fresh  application  not  in  continuation  of 
any  former  proceedings  between  the  same  parties,  must  be  dealt  with 
under  that  Act  and  not  under  the  Civil  Procedure  Code  as  it  stood  before 
tbe  amendment  ;  and  that  as  it  was  made  mere  than  six  months  after 
the  death  of  tbe  deceased  plaintiff-respondent,  the  appeal  abated,  with 
reference  to  s.  368  of  the  Cede  and  Art.  175-C  of  the  Limitation  Act  (XV 
of  1877). 

Held  also  that  tb"  petitionars  had  not  shown  "sufficient  cause  ''  within  the 
meaning  of  s.  368  of  tbe  Code  for  not  making  the  application  within  the 
prescribed  period.  CHAJMAL  DAS  v.  JAGDAMBA  PRASAD,  11  A.  408  iF.B.j.  688 

(55)  Ss.  372,  647 — Assignment  of  irttreft  pending  suit— Assignment  ajttr  decree  in 

Court  of  first  instance—  Assignee  made  a  party  after  appellate  decree  for 
purpcses  of  execution. — 8.  372  of  the  C>vil  Procedure  Code  cannot  be 
applied  to  the  assignment,  creatior,  rr  devolution  of  nn  interest  subse- 
quent to  the  decree  in  a  suit.  The  section  has  no  application  to  procped- 
ings  in  execution  of  decree  ;  »nd  a  Court  has  no  jurisdiction,  reading 
s.  372  with  s.  647,  to  bring  in  a  party  after  decree  and  make  him  a  judgment 
debtor  for  the  purposes  of  execution. 

Where  a  Court  had  so  acted,  by  an  order  which  might  have  been,  but  was 
not,  made  the  subjeot  of  appeal  under  s.  588  (21?  of  the  Code,— lield  that 
as  there  was  on  jurisdiction  to  make  such  an  order,  the  party  aggrieved 
was  competent  to  object  thereto  on  appeal  from  a  subsequent  order  enforc- 
ing execution  agninst  him  as  a  judgment-debtor.  GOODALL  v.  THE 

MussooRiE  BANK,  LIMITED,  10  A.  97  =  7  A.  W.N.  (1887)  289.  ...          55 

(56)  Ss.  373,  647 — Application  lor  execution  withdrawn  by  cecrfe-hoider — Rule  in 

Sarju  Prasad  v.  Sita  Ram — Civil  Pi ocedure  Cede,  ?s.  373,  647— "Suii" — 
"Apf  eal."— 8.  647  of  the  Civil  Procedure  Code  makes  s.  373  applicable  to  pro- 
ceedings in  execution  cf  decree.  Tbe  words  "suit"  and  'appeal"  in  s.  647 
apply  to  suits  and  appeals  in  the  strict  sense  of  those  terms,  and  were 
not  intended  to  cover  proceedings  for  the  enforcement  of  rights  decreed 
in  a  suit  or  appeal. 

An  application  for  execution  of  decree  by  arrest  of  the  judgment-debtor  was 
ordered  by  the  Court  to  be  struck  off,  upon  tbe  statement  of  the  deoree- 
holder's  pleader  that  the  judgment  debtor  was  in  hiding,  and  that  the 
decree-bolder  did  not  desire  to  prosecute  the  application  further.  At 
that  time  an  order  for  a  warrant  of  arrest  had  been  issued  subject  to  the 
payment  of  fees,  but  those  fees  had  not  been  paid  nor  had  the  diet  money 
been  deposited,  and,  no  steps  were  taken  to  proceed  with  tho  application. 
No  permission  was  given  to  the  decree-holder  to  withdraw  the  application 
with  leave  to  take  fresh  proceedings.  Held,  by  the  Full  Bench  that  a 
subsequent  application  for  execution  of  tbe  decree  was  barred  by  s.  373 
read  with  s.  647  of  tbe  Civ.  Pro.  Code.  RADHA  CHARAN  v.  MAN 
SINGH,  12  A.  392  (F.B.;  =  10  A.W.N.  (1890)  119  ...  995 

(57)  Ss.  373,  647— Execution  of  decree— Application  for  execution  witMrawn  by 

decree-holder — Rule  in  Sarju  Prasad  v.  Sita  Ram  explained — The  ruling 
in  Sarju  Prasad.  v.  Sita  Ram  only  decided  that  where  the  circumstances 
in  regard  to  an  application  for  execution  of  decree  show  that  it  was  with- 
drawn at  the  instance  of  the  pleader  of  the  decree-holder,  and  that 
no  sanction  was  given  to  its  withdrawal  with  liberty  to  present  a  fresh 
application,  any  subsequent  application  made  by  that  deoree-bolder  or 
execution  is  prohibited  by  s.  373  read  with  s.  647  of  the  Civ.  Pro. 
Code- 

But  where  a  Court  of  its  own  motion,  and  without  being  moved  either  by 
the  decree-holder  or  by  his  pleader,  takes  upon  itself  to  strike  off  an 
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application  lor  execution  for  the  mere  parposs  o'  dairine;  it^  file,  that  is 
not  a  proceeding  under  any  provision  of  the  Code  which  could  bar  a 
decree-holder  from  miking  a  fresh  application  for  execution. 

A  first  applioition  for  execution  o!  a  decree  was  ordered  by  the  Court  to  be 
struck  off  for  want  of  prosecution,  and  upon  the  statement  of  the  decree- 
holder's  pleader  "  that  at  present,  the  case  may  be  struck  off."  No  permis- 
sion was  given  to  the  decree-holder  to  withdraw  the  application  with  leave 
to  take  fresh  proceedings. 

Held  that  a  subsequent  application  for  execution  of  the  decree  was  barred 
by  s.  373  read  with  s.  617  of  tho  Civ.  Pro.  Code. 

Observations  as  to  the  necessity  of  conducting  the  proceedings  in  execution 
of  decree  with  as  much  care  and  regularity  as  proceedings  in  suits.  Under 
s.  617  of  the  Oiv.  Pro.  Code,  the  provisions  relating  to  proceedings 
in  suits  aro  to  be  followed  and  adopted  in  execution  proceedings,  ao  far  as 
may  be  fairly  and  properly  applicable  thereto.  FAKIR-ULLAH  v.  THAKUR 
PRASAD,  12  A.  179  =  10  A.W.N.  (1390j  53  ...  863 

(58)  S.  401,  Explanation. — S.  622— Sigh  Court's  powers  of  revision— Practice — 

Suit  in  forma  pauperis — "  Pauper  "—Inquiry  into  piuverism  —  Oa  an  ap- 
plication to  sue  in  forma  vauperis  the  Court  is  required  to  deal  with  the 
question  of  the  applicant's  pauperism  with  reference  to  the  definition  of 
tnat  wordas  given  in  the  explanation  tos.  401  of  the  Code  of  Civil  Procedure. 
and  in  deciding  it  to  ascertain  the  exact  property,  its  market  value  and 
tue  title  thereto  and  than  to  deal  with  f!)3  case  under  s.  407  of  the  Gide, 
irrespective  of  any  surmises  as  to  thi  reason  why  the  applicant  has  valued 
his  claim  at  a  high  figure. 

AH  orders  pissed  under  s.  407  of  the  Code  of  Civil  Procedure  are  not  exclud- 
ed from  the  exercise  of  revisional  powers  of  the  High  Court  undoes.  622 
of  the  Code.  Chatlerpal  Singh  v.  Baja  Ram,  notwithstanding. 

In  the  exercise  of  revisional  powers  it  is  not  the  duty  of  the  High  Court  to 
enter  into  the  merits  of  the  evidence  ;  it  has  only  to  see  whethei1  the  require- 
ments of  the  law  have  been  duly  and  properly  obeyed  by  the  Court  whose 
order  is  the  subject  of  revision,  and  whether  the  irregularity  as  to  failure 
or  exercise  of  jurisdiction  is  such  as  to  justify  interference  with  the  order 

MUHAMMAD  HUSAIN  v.  AJUDHIA  PBASAD,  10  A.  467=8  A.W.N.  (1888) 

179  313 

(59)  S.  492  —  Temporary  injunction  "wrongfully"  sold  i'i  exeiutionof  decree. — An 

objection  made  under  s.  278  of  the  Civ.  Pro.  Code  to  the  attachment  in 
execution  of  a  decree  of  a  mortgage  bond  of  which  tha  objector  claimed  to 
be  the  assignee  from  the  judgment-debtor  under  an  instrument  d<Uad 
prior  to  the  attachment  was  disallowed;  and  the  objector  then  brought  two 
suits  against  the  decree-holder  and  the  judgment-debtors,  in  which  he 
claimed  (a)  a  declaration  of  his  right  to  the  bond,  and  (5)  to  recover  a  sum 
of  money  from  the  judgment-debtors  on  the  basis  of  the  assignment.  The 
first  Court  dismissed  both  suits,  on  the  ground  that  the  alleged  assignment 
was  a  collusive  transaction  entered  into  after  the  attachment  between  the 
objector  and  the  judgment-debtors  for  the  purpose  of  defeating  the  attach- 
ment. Pending  an  appeal  to  the  High  Court,  the  objector  applied  to  that 
Court  for  a  temporary  injunction  under  s  49:2  of  the  Code,  restraining  the 
decree-holder  from  bringing  the  bond  to  sale  in  execution  of  the  decree. 
Held  that  although  in  such  cases  the  provisions  of  s.  492  should  be  applied 
with  the  greatest  care,  one  of  the  objects  of  the  Legislature  in  passing 
that  section  was  to  guard  as  far  as  possible  against  multiplicity  of  suits, 
and  as  many  complications  probably  resulting  in  further  litigation  were 
likely  to  arise  if  the  decree-holder  were  allowed  to  proceed  with  the  execution 
sale,  and  no  practical  injury  to  any  one  would  ba  caused  by  restraining  her 
from  so  doing  until  the  decision  of  the  appeal,  a  temporary  injunction 
should  be  grained,  subject  to  security  being  given  by  the  applicant. 

KIRPA  DAYAL  v.  RANI  KISHORI,  10  A.  80  =  8  A.W.N.  (1888)  7  ...          54 

<60)  Ss.  508,  521,  522.  582 — Arbitration— Revocation  of  submission  to  arbitration 
— Ap-jellate  decree  in  accordance  with  award— Second  appeal. — By  reason 
of  a.  532  of  the  Civil  Procedure  Code  where  a  Court  of  first  instance 
wrongly  sets  aside  an  arbitration  award  and  passes  a  decree  against  the 
terms  thereof,  and  a  Court  of  first  appeal,  holding  that  the  award  was 
not  open  to  objection  upon  the  grounds  mentioned  in  s.  521  passes  a 
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decree  strictly  in  accordance  with  the  award,  such  appellate  decree  is 
entitled  r,o  same  finality  as  the  first  Court's  decree  would  have  been  under 
the  last  paragraph  of  a.  522,  and  cannot  be  made  the  subject  of  second 
appeal.  NAURANG  SINGH  V.  8ADAPAL  SINGH,  10  A.  8  =  7  A.W.N. 
U887)  240  ...  6 

(61)  Ss.  503,  514,  521— See  ARBITRATION,   10  A.  137. 

(62)  8.  539— See  TRUST,  11  A.  18. 

(63)  Ss.544.  561,  562,  578— Practice — Appealon  full  Court-fee  from  decree  dismiss- 

ing suit  in  part  — Remand  of  whole  casa  though  no  cross  appeal  or  objections 
preferred—  Dismissal  of  lohole  suit  on  remand — High  Court  competent  in 
second  appeal  to  consider  validity  of  remand  order  not  specifically  appealed. 
— A  plaintiff  whose  suit  had  been  decreed  in  pare  appealed  from  so  much 
of  the  first  Court's  decree  as  was  adverse  to  him,  and  stamped  his  memo- 
randum of  appeal  with  a  stamp  which  would  have  covered  an  appeal  from 
the  whole  decree.  The  defendant  did  not  appeal  or  file  cross-objections. 
The  lower  appellate  Court  remanded  the  whole  case  to  the  first  Court 
under  s.  562  of  the  Civil  Procedure  Code,  the  plaintiff,  not  appealing  under 
s.  588  (28)  from  the  order  of  remand.  The  first  Court  now  dismissed  the 
whole  suit,  and,  on  appeal  by  the  plaintiff,  the  lower  appellate  Court  con- 
firmed the  decree.  On  a  second  appeal  to  the  High  Court — 

Held  (i)  that  the  High  Court  was  competent  to  consider  the  validity  or  pro- 
priety of  the  order  of  remand,  though  it  had  not  been  specifically  appeal- 
ed against;  (ii)  that  older  of  remand  was  ultra  vires,  ao  far  as  it 
related  to  that  part  of  the  first  Court's  decree  which  was  favourable  to 
the  plaintiff,  the  lower  appellate  Court  not  having  jurisdiction  in  the 
absence  of  any  appeal  or  objections  by  the  defendant,  to  disturb  that  part 
of  the  deoree;  (iii)  that  the  order  of  remand  wag  not  made  valid  by  the  sub- 
fleqaent  appearance  of  the  plaiotiff  before  tbe  first  Court  or  by  the  appeal 
from  the  first  Court's  deoree  on  the  remind  ;  and  Uv)  that  the  case  was 
not  covered  by  s.  578  of  the  Code. 

Per  MAHMOOD,  J. — 8.  544  had  no  application  to  the  case,  that  section  re- 
lating only  to  oases  where  one  or  mora  of  the  parties  arrayed  on  the  same 
side  appealed  against  a  decree  passed  on  a  ground  common  to  all,  and  not 
to  oases  where  either  of  two  opposite  parties  appealed  from  a  part  of  the 
deoree  upon  a  court-fee  sufficient  for  an  appeal  from  the  whole.  CHEDA 
LAL  v.  BADULLAH,  11  A.  35  =  8  A.W.N.  =  (1888)  284  =  13  Ind.  Jur.  190...  451 

(63-flj  S.  561 — Dismissal  of  appeal  as  tarred  by  limitation— Objections  not  enter- 
tainable. — The  entertainment  of  objections  under  s.  561  of  the  Civ.  Pro. 
Code  is  contingent  and  dependent  upon  the  bearing  of  the  appeal  in  which 
such  objections  are  taken,  und  when  that  appeal  itself  fail?,  is  rejected,  or 
dismissed  without  being  disposed  of  upon  the  merits,  (he  objections 
cannot  be  entertained  either.  RAMJIWAN  MAL  v.  CHAND  MAL,  10  A. 
587  =  8  A.W.N.  (1888)  258  ...  395 

(64)  Ss.  562,  546— "  Suit.  "— 3.  562  of  tho   Civil   Procedure    Code   authorises 'a 

remand  only  where  the  entire  suit,  and  not  merely  a  portion  of  it,  has  been 
disposed  of  by  the  Court  below  upon  a  preliminary  point.  BANWARI  LAL 
v.  SAMMAN  LAL,  11  A.  488  =  9  A.W.N.  (1889)  188  ...  739 

464-a)  Ses.  562,  563,  564,  566 — Practice — Remand. — In  a  suit  for  possession  of 
property  by  right  of  inheritance,  the  Court  framed  six  issues,  four  of 
which  it  tried  and  decided.  With  reference  to  its  finding  upon  tbe  princi- 
pal of  these  issues,  which  related  to  the  plaintiff's  legitinncy,  the  Court 
dismissed  the  suit,  observing  that,  in  the  view  which  it  took  of  the  case 
the  determination  of  the  remaining  issues  was  unnecessary.  Some  of  the 
defendants  had  filed  a  statement  of  defence  upon  which  no  issues  were 
framed,  and  no  evidence  taken,  apparently  in  consequence  of  the  atten- 
tion of  the  Court  being  directed  almost  exclusively  to  the  main  issue  as  to 
the  plaintiff's  legitimacy.  There  was  no  formal  order  excluding  evidence 
on  any  point.  On  appeal,  the  High  Court  reversed  the  first  Court's 
finding  on  the  issue  with  reference  to  which  the  suit  had  been  dismissed 
below. 

Held,  by  EDGE,  O.J.  and  MAHMOOD,  J.  'STRAIGHT,  J.,  dissenting)  that 
p.  562,  of  the  Civ.  Pro.  Code,  applied  not  only  to  cases  where  the  first 
Court  had  expressly  excluded  evidence,  but  also  to  cases  where  ths  parties 
were  or  might  have  been  misled  by  the  aot  of  the  Court  aa  to  the  issues 
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or  the  evidence  necessary,  and  where,  in  consequence  of  the  Court 
erroneously  considering  one  issue  ouly,  the  parties  did  not  tender  or  bring 
forward  their  evidence  ;  and  that,  as  in  the  persent  case,  evidence  had 
been  excluded  in  this  broad  sense,  s.  582,  (the  operation  of  which  in  such 
cases  should  be  rather  expanded  than  limited)  was  applicable,  and  the 
case  should  be  remanded  lor  trial  of  the  remaining  issues. 
Eeld  by  STRAIGHT,  J.,  contra,  that,  with  reference  to  ss.  562,  563  and  564, 
the  case  could  not  be  remanded  under  s.  562,  because  it  had  not  been 
disposed  of  upon  a  preliminary  point  so  as  to  exclude  evidence  of  fact,  and 
the  Court  should  therefore  proceed  to  dispose  of  it  upon  the  evidence  on 
the  record,  if  any  ;  and  that  an  is«ue"shculd  be  remitted  to  the  lower 
Court  under  s.  566.  M.  ALLADAD  KHAN  v.  M.  ISMAIL  KHAN,  10  A. 
289  ...  193 

(65)  Ss   562,  564.  588.  (28),  591 — Remind  in  contravention  of  s.  564— Remand 

and  all  subsequent  proceedings  illegal— Omission  to  appeal  from  remand 
order — Osjertion  to  order  allowed  on  appeal  from  final}decree — Construction 
of  ftatutes— Distinction  between  "ffirmativv  commands  and  negative  pro- 
hibitions—Irregularities and  illegalities. — Where  a  Court  of  first  instance 
decided  a  suit,  not  upon  the  preliminary  point  as  to  exclude  any  evidence 
of  facts,  but  upon  the  merits,  and  upon  all  the  evidence  tendered  and 
issues  framed, — Held,  by  the  Full  Bench  that,  with  reference  to  ss.  562, 
564  of  the  Oivil  Procedure  Code,  the  lower  appellate  Court  had  no  juris- 
diction to  remand  the  case  under  the  former  section,  and  that  both  the 
remand  order  and  all  proceedings  subsequent  thereto  were  ultra  vires  and 
illegal. 

Held  further  that  the  legality  of  the  remand  order  and  the  subsequent  pro- 
ceedings could,  under  s.  591  of  the  Code,  be  questioned  in  second  appeal 
from  the  decree  in  the  suit,  though  no  appeal  had  been  preferred  against 
the  order  itself  under  e.  588  (28). 

As  a  principle  of  the  interpretation  of  statutes,  a  distinction  must  be  drawn 
between  cases  in  which  a  Court  or  an  official  omits  to  do  something  which  a 
statute  enacts  shall  be  done,  and  cases  in  which  a  Court  or  an  official  does 
something  which  a  statute  enacts  shall  not  be  done.  In  the  forcuer  case, 
the  omission  may  not  amount  to  more  than  an  irregularity  in  procedure. 
In  the  latter,  the  doing  of  the  prohibited  thing  is  ultra  vires  and  illegal, 
and  therefore  without  jurisdiction.  RAMESHUR  SINGH  v.  8HEODIN 
SINGH,  12  A.  510  (P. B. >~10  A.W.N.  (1S90)  188  ...  1069 

(66)  Ss.  566,  567 — See  PRACTICE  AND  PROCEDURE,  10  A.  28. 

(67)  Ss.    575,    623,    647 — Practice— Appeal — Difference   of  opinion  on   Division 

Bench  reaarding  preliminary  objection  as  to  limitation — Act  XV  of  1877 
(Limitation),  s.  5— Letters  Patent,  N.W.P.  s.  27— Civ.  Pro.  Code, 
ss.575,  647— Review  of  judgment— Civ-.  Pro.  Code,  s.623— Court-fee— 8.  27 
of  the  Letters  Patent  for  the  High  Court  of  the  N.W.  Provinces  has  been 
superseded  in  those  cases  only  to  which  s.  575  of  the  Civil  Procedure  Code 
properly  and  without  straining  language  applies.  There  are  many  cases 
to  which  s.  575,  even  with  the  aid  of  s.  647,  does  not  apply  ;  and  to  these 
s.  27  of  the  Letters  Patent  is  still  applicable. 

One  of  the  cases  to  which  a.  575  of  the  Code  does  not  apply  is  where  a  preli- 
minary objection  is  being  taken  to  the  hearing  of  a  first  appeal  before  the 
High  Court  on  the  ground  that  the  appeal  is  time-barred,  the  Judges  of 
the  Division  Bench  differ  in  opinion  as  to  whether  the  appellant  has  shown 
sufficient  cause,  within  the  meaning  of  s.  5  of  the  Limitation  Act  (XV  of 
1877)  for  not  presenting  the  appeal  within  the  prescribed  period.  The  deci- 
sion of  such  a  preliminary  objection  is  not  a  "  hearing  "  of  the  appeal, 
but  precedes  the  hearing,  or  determines  that  there  is  uo  appeal  which  the 
Court  can  hear  or  decide.  Where  such  a  preliminary  objection  is  allowed, 
it  cannot  be  said  that  the  Court  which,  by  reason  of  the  Limitation 
Act,  has  no  jurisdiction  to  hear  tbe  appeal,  should  nevertheless  "  affirm  " 
the  decree  of  the  Court  below-  In  the  case  of  such  a  preliminary  objec- 
tion and  such  a  difference  of  opinion  (the  Bench  being  equally  divided), 
the  opinion  of  tbe  senior  Judge  ehculd,  under  s.  27  of  the  Letters 
Patent,  prevail.  HUSSAIN  BEGAM  v.  COLLECTOR  OF  MOZAFFARNAGAR, 
11  A.  176  ...  540 

(68)  Ba.  579,  592— See  LIMITATION  ACT,  ss.  5,  12  and  art.  170,  12  A.  79. 
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(69)  Ss.  584,  622,  629— Second  appeal— Order  on  appeal  affirming  order  granting 

application  for  revitu1  of  judgment — High  Court's  pciver  of  revision. — No 
second  appeal  lies  to  the  High  Court  under  s.  584  of  the  Civil  Procedure 
Code  from  an  order  dismissing  an  appeal  under  s.  629  from  an  order 
granting  an  application  for  review  of  judgment. 

The  High  Court  will  not,  in  the  exercise  of  its  revisional  powers  under 
s.  622  of  the  Code,  interfere  with  an  order  dismissing  an  appeal  from 
an  order  under  s.  629,  inasmuch  as  there  is  a  remedy  by  way  of  appeal 
from  the  final  decree  at  the  rehearing.  GOPAL  DAS  v.  ALAF  KHAN, 
11  A.  383  =  9  A.W.N.  (1889),  151  ...  672 

(70)  S.  586—  Small  Cause  Court  suit.    For  the  purpose  of  determining  whether 

a  second  appeal  lies  or  is  prohibited  by  s.  586  of  the  Civil  Procedure 
Code,  what  must  be  looked  at  is  not  the  shape  in  which  the  case  comes 
up  to  the  High  Court,  but  the  shape  in  whiob  the  suit  was  originally 
instituted  in  the  Court  of  first  instance.  KlAM  UD-DIN  v,  RAJJO,  11  A.  13  436 

(71)  8s  588,  591— See  LETTERS  PATENT  (N.W.P.)  11  A.  375. 
(72)8.  591— See  APPEAL,  12  A.  200. 

(73)  S.  622— Jurisdiction,  Presumption  of -Maxim,  Omnia  praesumuntur  rite  et 

-solemniter  esse  aota — Civil  Procedure  Code,  ss.  103,  283,  647 — High 
Court's  pswer  of  revision— The  consideration  of  an  objection  under  s.  278 
of  the  Civil  Procedure  Code,  having  first  been  entertained  and  adjourned 
by  an  Additional  Subordinate  Judge,  subsequently  came  before  the  Subor- 
dinate Judge,  who  struck  of!  the  case  for  default.  No  order  under  s.  25 
transferring  the  case  to  the  Subordinate  Judge  was  on  the  reoord,  nor  was 
it  otherwise  shown  how  be  obtained  jurisdiction  to  deal  with  it. 
Hdd  that  the  High  Court,  in  the  exercise  of  its  revisional  powers  under 
9.  6r2  of  the  Code,  should  not  presume  that  the  Subordinate  Judge  had 
taken  up  the  case  without  jurisdiction  ;  that  the  proper  remedy  of  the 
petitioner  was  an  application  under  s.  103,  read  with  s.  647,  or  suit  under 
s.  283  ;  and  that  the  High  Court  should  not  interfere  in  revision,  8HEO 
PRASAD  SINGH  v.  KASTUKA  KUAR,  10  A.  119  =  8  A.W.N.  (1888)  26  ...  80 

(74)  S.  622— See  REVISION,  12  A.  198. 

(75)  S.  632— Sae  LETTERS  PATENT,  (N.W.P.)   11  A.  375, 

(76)  S.  646- B — Reference  ty  Dis'ricl  Judge  of  proceedings  in  Small  Cause  Court 

attacked  for  want  of  jurisdiction. — Before  f*  District  Court  can  make  a 
reference  under  s.  646-B  of  the  Civil  Procedure  Code,  it  must  be  of  opinion 
that  the  Subordinate  Court  has  erroneously  held  upon  the  point  of  juris- 
diction in  regard  to  the  particular  suit  before  it,  and  that  therefore  tha 
matter  is  one  in  which  tha  interference  of  the  High  Court  should  be 
sought.  The  word  "shall  "  in  s.  646-B,  clause  (1)  is  not  mandatory  but 
directory.  MADAN  GOPAL  v,  BHAGWAN  DAS,  11  A.  304  =  9  A.W.N. 
(1889)  75  ...  621 

Civil  Procedure  Code  iVII  of  1888). 

Ss.  53,  66—890  CIVIL  PROCEDURE  CODE,  1S82,  li-A.  403. 

Collector. 

See  CIVIL  PROCEDURE  CODE,  1882,  s,  320,  12-A.  564. 

Company. 

(1)  Application  for  rfgis'.ration — Act  X  of  1866  (Indian  Companies)  Act — Appli- 
cation received  while  Act  X  of  1866  was  in  force— Delay  in  office  of  Regis- 
trar— Ctrtiftcaie  purporting  to  be  issued  under  Act  X  of  1866,  but  issued 
after  repeal  thereof  by  Act  VI  of  1882— Act  I  of  1968  (General  Clauses 
Act),  s.  6—"  Proceedings  commenced  " — Company  htld  to  have  been  regis- 
tered under  Act  X  of  1866— Practice— Costs.— Piici  to  the  1st  May,  1882, 
the  Secretary  and  Manager  of  a  projected  Company  (which  was  to  be  limit- 
ed by  shares)  applied  to  the  Registrar  of  Joint  Stock  Companies  for  a 
certificate  of  incorporation  of  the  Company,  intending  that  it  should  be 
registered  under  Act  X  of  1866,  the  Indian  Companies  Act  then  in  force, 
and  forwarded  the  memorandum  and  articles  of  association  with  the 
necessary  stamp-fees,  and  did  everything  that  was  required  to  be  done  by 
or  on  behalf  of  the  Company  to  obtain  a  certificate  under  that  Act.  No 
order  was  passed  by  the  Registrar  upon  this  application  until  the  6th  May, 
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and  owing  to  delay,  for  which  the  applicants  were  not  responsible, 
registration  was  not  effected  and  the  certificate  was  not  issued  till  the  3rd 
July,  when  a  certificate  was  given  purporting  to  be  granted  in  pursuance 
of  Act  X  of  1866.  Meanwhile,  on  the  1st  May,  1882,  the  Indian  Com- 
panies Act  (VI  of  1882)  Repealing  Act  X  of  1866  came  into  force,  a.  28  of 
which  provided  that  every  share  in  any  Company  should  be  deemed  to 
have  been  taken  and  held  subject  to  payment  of  the  whole  amount  there- 
of in  cash,  unless  the  same  had  been  otherwise  determined  by  a  contract 
in  writing  filed  with  the  Registrar.  No  such  provision  existed  in  Act  X  of 
1866.  The  share  holders  of  the  Company  paid  nothing  upon  their 
shares  in  cash  ;  but  had  agreed  (not  in  writing  filed  with  the  Registrar) 
that,  in  consideration  of  certain  property  conveyed  by  them  to  the  Com- 
pany at  the  time  of  its  formation,  fully  paid-up  shares  were  to  be  allotted 
to  them.  Subsequently,  the  Company  having  gone  into  liquidation,  the 
Official  Liquidator  sought  to  make  the  shareholders  oontributories  to  the 
assets  of  the  Company  as  the  holders  of  shares  upon  which  nothing  had 
been  paid,  with  reference  to  s.  28  of  the  Indian  Companies  Act,  VI  of 
1883. 

Held  that  the  proceedings  for  obtaining  registration  of  the  Company  and  a 
grant  of  a  certificate  of  such  registration,  commenced,  within  the  mean- 
ing of  s.  6  of  the  General  Clauses  Act,  when  the  memorandum  and  articles 
of  association  were  received  in  the  Registrar's  office  in  April  1832,  while 
Act  X  of  1866  was  in  force  ;  that  therefore  the  repeal  of  that  Act  by  Act  VI 
of  1882  did  not  affect  those  proceedings  ;  that  consequently  the  Company  * 
must  be  taken  to  have  been  incorporated  under  the  former  Act :  and  that 
the  provisions  of  s.  28  of  Act  VI  of  1882  not  being  applicable,  the  share- 
holders were  not  liable  to  be  placed  on  the  list  of  contributories  as  not 
having  paid  the  full  amount  of  their  shares.  In  the  matter  of  THE 
WEST  HOPETOWN  TEA  COMPANY,  LIMITED,  11  A.  349=9  A.W.N. 
(1889),  119  ...  650 

(2)  See  COMPANIES  ACT,  s.  144  (c),  12  A.  193. 

Companies  Act  (VI  of  1882). 

S.  144  (c) — Company— Winding  up— Application  by  Official  Liquidator  for  sanc- 
tion to  sale  of  Company's  property — Lease — Covenant  agiinit  assignment 
— Covenant  not  applying  to  assignments  other  tha>i  by  act  of  parties — Act 
IV  of  1882  (Transfer  of  Propsrty  Act),  ss.  10,  12.— The  power  of  the  Court 
under  s.  144  (c)  of  the  Indian  Companies  Act  (VI  of  1882)  to  give  sanc- 
tion to  an  Official  Liquidator  to  sell  the  property  of  the  Company, 
overrides  a  private  contract  against  assignment  made  by  the  Company. 
A  covenant  in  a  lease  to  a  Company  provided  that  the  lessees  should  not 
"  assign,  underlet  or  part  with  the  possession  of  any  part  of  the  said  pre- 
mises unless  with  the  express  consent  in  writing  of  the  said  lessors  or 
their  assigns.  ''  The  Company  having  gone  into  liquidation,  and  the 
Official  Liquidator  having  applied,  under  s.  144  (ej  of  the  Indian  Com- 
panies Act,  for  sanction  to  sell  the  Company's  property,  it  was  objected 
on  behalf  of  the  lessors'  assigns  that  the  proposed  sale  would  be  in 
contravention  of  the  covenant. 
Held  that  the  covenant  did  not  apply  to  assignments  by  operation  of  law  or 

assignments  authorised  by  statute. 

Ss.  10  and  12  of  the  Transfer  of  Property  Act  (IV  of  1882)  relate  only  to 
transfers  by  act  of  parties.  In  ths  matter  of  THE  WEST  HOPETOWN  TEA 
COMPANY,  LIMITED,  12  A.  192  =  10  A.M.N.  (1890),  71  ...  871 

Compensation. 

Bee  ADMINISTRATION  BOND,  10  A.  29. 
Complaint. 

Bee  CRIMINAL  PROCEDURE  CODE,  1882,  10  A.  39  ;  10  A.  55. 
Compromise. 

See  CIVIL  PROCEDURE  CODE,  1882.  11  A.  228. 

Conditional  Decree. 

Bee  TRANSFER  OF  PROPERTY  ACT,  12  A.  539. 
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Bee  EVIDENCE  ACT,  1872,  ss.  74,  83  ;  2  A,  595, 
Contempt  of  Court. 

See  CRIMINAL  PROCEDURE  CODE,  1882,  11  A.  361. 
Continuing  Guarantee. 

See  LEASE.  10  A.  531. 
Contract  Act  (IX  of  1872). 

(1)  8.  16— See  VOLUNTARY  TRANSFER,  10  A.   535- 

(2)  S.  23 — Unconscionablt  bargain — Gambling   in  litigation — Agreement  opposed 

to  public  policy— Act  IX  of  1872  (Contract  Act),  s.  23.— For  the  purpose" 
of  meeting  the  expenses  of  an  appeal  to  the  Privy  Council  from  concurrent 
decrees  of  the  Subordinate  Judge  and  the  High  Court,  the  plaintiff-appel- 
lant executed  a  deed  of  sale  of  certain  property  worth  over  Bs.  50,000  in 
consideration  of  the  vendees  providing  the  necessary  security  and  moneys. 
The  plaintiff  experienced  considerable  difficulty  in  procuring  the  means  to 
appeal.  The  vendees  were  not  professional  money-lenders,  they  did  not  put 
pressure  on  the  plaintiff,  but,  on  the  contrary,  he  and  his  agent  put  pres- 
sure on  them  to  agree  to  the  terms  of  the  deed.  It  appeared  that,  apart 
from  the  moneys  borrowed  by  him  from  time  to  time,  he  was  without  even 
the  means  of  subsistence;  that  he  fully  understood  the  nature  of  the  deed; 
that  his  agents  negotiated  the  transaction  bona  fide  and,  to  the  best  of  their 
powers,  in  his  interest;  that  there  was  no  fraud  or  deception  on  the  part  of 
the  vendees;  and  that  they  performed  all  that  they  undertook  as  regards 
meeting  the  expenses  of  the  appeal.  Under  the  deed  the  plaintiffs  were 
liable  to  furnish  security  to  the  extent  of  Bs.  4,000  and  to  advance 
Bs.  8,500  lor  other  necessary  expenses,  and  they  did  in  fact  furnish  such  se- 
curity, and  advanced  sums  aggregating  Bs.  7,542.  The  appeal  was  success- 
ful. The  appellant  having  failed  to  put  the  vendees  in  possession  of  the  pro- 
perty conveyed  by  the  deed,  and  recovered  by  him  under  the  Privy  Council's 
decree,  the  vendees  sued  him  for  possession  of  the  property  and  mesne 
profits,  afterwards  agreeing  that  the  Court  should,  in  lieu  thereof,  award 
them  compensation  in  money  equivalent  thereto, 

Held  that,  although  the  case  was  very  different  from  cases  in  which  per- 
sons interfered  for  their  own  benefit  in  litigation  not  their  own,  or  in  which 
mukhtars,  vakils  or  persons  of  that  class  or  professional  money-lenders, 
taking  advantage  of  the  borrower's  position,  sued  to  enforce  a  contract  ob- 
tained by  them  from  him,  and  although  the  defendant  was  not  entitled  to 
sympathy,  yet,  judging  by  the  disproportion  between  the  liability  incurred 
by  the  plaintiffs  under  the  contract  and  the  reward  which  they  were  to 
obtain  in  the  event  of  the  defendant's  success,  it  must  be  concluded  either 
that  they  did  not  believe  his  claim  to  ba  well-founded,  and  consequently 
entered,  though  unwillingly,  into  a  gambling  transaction,  or.  if  they 
believed  the  claim  to  be  well-founded,  that  the  reward  contracted  for  waa 
excessive  and  unconscionable  ;  and  in  either  case  the  contract  could  not 
be  enforced  in  its.terms. 

Held  also  that,  if  the  doctrine  of  equity  applicable  to  such  oases  were  applied 
in  favour  of  the  borrower,  it  should  also  be  applied  in  favour  of  the  lender  ; 
that  as  there  was  no  reason  to  suspect  the  plaintiff's  motives,  it  would  be 
inequitable  to  relieve  the  defendant  from  all  liability  ;  that  it  was  only  fair 
that  he  should  compensate  the  plaintiff.?  for  the  use  of  their  security  bonds 
from  the  dato  when  they  were  deposited  in  the  High  Court  to  the  earliest 
date  after  the  judgment  of  the  Privy  Council  when  the  plaintiffs  could 
have  obtained  them  back  ;  that  simple  interest  at  12  per  cent,  per  annum 
on  the  amounts  of  the  bonds  for  that  period  would  be  reasonable  com- 
pensation for  such  use  ;  that  the  defendant  should  also  repay  the  amounts 
advanced  by  the  plaintiffs  for  the  expenses  of  the  litigation  with  interest 
on  each  advance  at  20  per  cent,  from  the  date  on  which  it  was  made  to  the 
date  of  the  decree  in  the  present  case  ;  and  that  he  should  pay  interest  on 
the  whole  amount  thus  decreed  at  6  per  cent,  from  the  date  of  the  decree 
till  payment.  LOKE  INDAR  SINGH  v.  BUP  SINGH,  U  A.  118  =  9  A.W.N. 
(1889)  72  ...  504 

(3)  S.  23 — Agreement  opposed  to  public  policy— Speculative  transaction. — For  the 
purpose  of  meeting  the  expense  of  a  suit  for  possession  of  immoveable 
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property,  the  plaintiff,  who  was  in  straitened  circumstances,  agreed  with 
the  defendant  that  the  latter,  in  oonsideration  of  paying  such  expenses  from 
the  Court  of  first  instance  up  to  the  High  Court,  should  have  half  the  pro- 
perty and  half  the  mesne  profit?,  with  all  his  cost?,  in  the  event  of  suc- 
cess. The  suit  was  brought  and  was  conducted  by  the  plaintiff  and  the 
defendant  jointly;  and  was  decreed  by  the  High  Court  on  appeal,  and  the 
defendant  obtained  possession  of  half  the  property.  The  plaintiff  sued  to 
recover  possession  of  the  half,  on  the  ground  that  the  agreement  was  ille- 
gal and  void.  It  appeared  that  the  amount  actually  spent  by  the  defend- 
ant in  the  former  litigation  was  Rs.  368,  and  that,  if  that  suit  had 
failed,  he  would  have  lost  about  Rs.  600.  It  was  found  that  the  value  of 

•  the  half  share  of  the  property  was  about  Rs.  1,000. 

Btld  that  the  agreement  was  unfair,  unreasonable,  extortionate  and  con- 
trary to  public  policy,  within  the  meaning  of  s,  '23  of  the  Contract  Act  (IX 
of  1872),  and  that  the  plaintiff  was  entitled  to  recover  possession  of  the 
land  in  suit  on  payment  of  compensation  for  the  advances  made  by  the 
defendant  in  the  former  litigation,  with  interest  at  12  percent,  per  annum. 
HUSAIN  BAEHSH  v.  RAHMAT  HUSAIN.  ll  A.  128  =  8  A.W.N.  (1888)  273  510 

(4)  S.  23— See  ACT  XXII  OF  1881  (EXCISE),  10  A.  577. 

(5)  8.  23 -See  UNCONSCIONABLE  BARGAIN  11  A.  57. 

(6)  8.  65— Bee  LIMITATION  ACT  (XV  OF  1877),  11  A.  47. 

{7)  Ss.  69,  70— "Lawfully" — Mortgage— Decree  enforcing  hypothecation—  Satis- 
faction of  decree  by  person  not  subject  to  legal  obligation  thereunder — Suit 
for  contribution  brought  by  such  person  against  judgmtnt-debtor — Gratui- 
tous payment. — The  widow  of  D  a  seperated  Hindu,  hypothecated  certain 
immoveable  property  which  had  belonged  to  her  husband.  The  imme- 
diate revisioners  to  JD's  estate  were  his  nephew  8  and  the. three  sons  of 
his  brother  0.  After  the  widow's  death,  the  mortgage?  put  bis  bond  in 
suit,  impleading  as  defendants  8,  two  of  S's  four  sons  and  the  three  sons 
of  0.  Only  the  three  last-mentioned  persons  resisted  the  suit  ;  and  the 
mortgagee  obtained  a  decree  directing  the  sale  of  the  mortgaged  property 
in  satisfaction  of  his  claim.  From  the  operation  of  this  decree  S  was 
wholly  exempted,  and  his  sons  were  made  liable  only  to  p*y  their  own 
costs.  Before  any  sale  in  execution  of  the  decree  could  take  place,  the 
sons  of  S  paid  the  amount  of  the  decree  into  Court,  thus  saving  the  property 
from  sale.  They  subsequently  sued  the  sons  of  0  for  contribution  in 
respect  of  this  payment.  It  was  found  that,  at  the  time  when  the  pay- 
ment was  made,  S  was  a  member  of  a  joint  Hindu  family  with  the 
defendants,  and  that  his  sons,  the  plaintiffs,  bad  at  the  time,  no  interest 
in  the  property  by  transfer  from  him. 

Held  that  at  the  time  of  the  payment,  the  plaintiffs  could  not  properly  be 
regarded  as  in  the  position  of  co-mortgagors  with  the  defendants,  so  as  to 
have  an  equitable  lien  upon  the  property  they  bad  saved  from  sale  ;  that 
it  was  not  a  case  of  a  payment  which  the  defendants  were  bound  to  make 
in  which  the  plaintiffs  were  "interested  "  within  the  meaning  of  s.  69  of 
the  Contract  Act ;  and  that  therefore  the  fiction  of  an  'implied  request  by 
the  defendants  to  the  plaintiff  to  make  the  payment  could  not  be  imported 
into  the  case,  and  the  plaintiffs  were  not  entitled  to  contribution. 

Eeld  also  that  there  was  no  such  relationship  between  the  parties  as  would 
create  or  justify  the  inference  of  any  right  in  the  plaintiffs  to  look  to  the 
defendants  for  compensation,  so  as  to  make  s.  70  of  the  Contract  Act  ap- 
plicable ;  and  that  if  the  plaintiffs,  as  mere  volunteers,  chose  to  pay  the 
money  not  for  the  defendants  but  for  themselves,  they  could  not  claim  the 
benefits  of  that  section. 

The  principle  of  the  decision  in  Pancham  Singh  v.  Ali  Ahmad,  has  been 
recognized  and  provided  for  in  the  Transfer  of  Property  Act. 

By  the  use  of  the  word  "lawfully"  in  s.  70  of  the  Contract  Act,  the  Legisla- 
ture had  in  contemplation  oases  in  which  a  person  held  such  a  relation  to 
another  as  either  directly  to  oreate  or  reasonably  to  justify  the  inference 
that  by  some  act  done  for  another  person,  the  person  doing  the  aot  was 
entitled  to  look  for  compensation  to  the  person  for  whom  it  was  done. 
CHEDI  LAL  v.  BHAQWAN  DAS,  ll  A.  234  =-9  A.W.N.  (1699)  67  ...  577 

(8)  8,  74,  Exception— See  ADMINISTRATION-BOND,  10  A.  29, 
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(9)  Sa.  134,  125,  ol.  (2)— Sae  LEASE,  10  A.  531. 

(10)  83.  129,  131— See  LEASE,  10  A.  531. 

(11)  S?.  134,  137— Principal  and  surety  —  Omission  by  creditor   to  sue  principal 

debtor  within  period  of  limitation  —Discharge  of  surety. — The  omission  of  a 
creditor  to  sue  bis  principal  debtor  within  the  period  of  limitation  dis- 
charges the  surety  under  a.  134  of  the  Contract-  Act  (IX  of  1872),  even 
though  the  non-suing  within  suob  period  arose  from  the  creditor's 
forbearance. 

8.  137  of  the  Contract  Act  does  not  limit  the  eSeot  of  s.  134.  Its  object 
is  to  explain  and  prevent  misconception  as  to  the  meaning  of  s,  135.  It 
applies  only  to  a  forbearance  during  the  time  that  the  creditor  can  be 
said  to  be  forbearing  to  exercise  a  right  which  is  still  in  existence.  RADHA 
v,  KINLOCK,  11  A.  310  =  9  A.W.N.  (1839)  94  ...  625 

(12)  8s.  201,  218 — Principal  and  agen'.—Suit  by  principal  agaimt  agent  to  recover 

monoy  received  and  not  accounted  for— Act  XV  of  1877  (Limi'.a'.ion  Act) 
sch.  ii,  No.  B-J— Termination  of  agency. — Where  an  agent  for  the  sale  of 
goods  receives  the  price  thereof,  the  agency  does  not  terminate,  with 
reference  to  ss  201  and  218  of  the  Contract  Act  (IX  of  1872),  until  he  has 
paid  the  price  to  the  principal  and  a  denund  made  by  the  principal  for 
an  account  of  the  price  is  made  "  during  the  continuance  of  the  agency" 
within  the  meaning  of  sch  ii,  art.  89  of  the  Limitation  Act  (XV  of  1877)  ; 
and  a  suit  by  the  principal  to  recover  the  price  is  therefore  within  time 
if  brought  within  three  years  from  the  date  of  suoh  demand.  The  agency 
does  not  terminate  immediately  on  the  sale  of  the  goods.  It  does  not 
terminate  at  the  time  when  the  plaintiff  obtained  knowledge  of  the  defend- 
ant's breach  of  duty.  BABU  BAM  v.  RAM  DAYAL,  12  A.  541  =  10 
A.W.N.  (1890)  99  '  ...  1089 

Contribution. 

(1)  Joinder  of  parties— Joinder  of  causes  of  action — Charge— Act  XV  of  1877 

(Limitation  Act),  sch  ii,  Not.  99,  120,  133. — Where  the  owner  of  two 
villages  sold  under  a  decree  obtained  upon  a  mortgage  claim?  contribu- 
tion proportionately  against  the  owners  of  the  other  properties  included 
in  the  mortgage,  and  does  not  claim  from  them  all  collectively  one  lump 
sum  as  contribution,  he  miy  join  all  the  contributors  in  one  suit,  and  is 
not  bound  to  bring  eepirate  suits  for  contribution  against  the  separate 
owners. 

He  rniy  also  bring  a  single  suit  in  respect  of  the  two  sales,  and  is  not  bound 
to  bring  a  separate  suit  in  respect  of  each  sale. 

The  owners  of  the  other  villages  included  in  the  mortgage  are  liable  to  con- 
tribution and  the  owner  of  the  property  sold  is  entitled  to  a  charge  on 
those  other  villages  in  respect  of  the  several  amounts  to  be  contributed, 
and  the  suit  for  contribution  is  governed  by  the  limitation  provided  by 
art.  132  and  not  by  that  provided  by  art.  99  or  art,  120  of  sch.  ii  of  the 
Limitation  Act.  (XV  of  1877)  and  must  be  instituted  within  twelve  years 
from  the  date  of  confirmation  of  the  sale,  IBN  HUSAIN  v.  RAMDAI,  12  A. 
110=10  A.W.M  (1890)  31  ...  820 

(2)  Sae  CONTRACT  ACT  (IX  OF  1872),  11  A.  234. 

Co  sharer. 

See  MAHOMEDAN  LAW  (PRE-EMPTION),  12  A.  426. 

Costs. 

(1)  Preliminary  objection  to  atpwl  successful  -Dismissal  of  app&al  —  Respondint'a 

costs- Previous  notice  not  grvin  to  appellant- -Practice  in  English  bankruptcy 
appeals, — Wherp  a  preliminary  objection  was  successfully  taken  to  the 
hearing  of  an  appeal,  the  High  Court  refused  to  follow  the  practice  adopt- 
ed in  bankruptcy  appeals  in  England  by  depriving  the  respondent  of 
costs  on  the  dismissal  of  the  appeal  on  the  ground  that  the  appellant  bad 
no  previous  notice  of  the  preliminary  objection.  IMTIAZ  BANO  v,  LATA- 
FAT-UN-NISSA,  11  A.  328  =  9  A.W.N.  U889)  108  ...  637 

(2)  Practice  :— An   unsuccessful  official  liquidator's  application  to  place  certain 

shareholders   upon  the  list  of  contributors  having  been    bona  fide  made 
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in  the  liquidation,  the  Court  ordered  that  the  costs  of  each  site  should  be 
paid  as  a  first  charge  out  of  the  estate,  in  then  matter  of  THE  WEST 
HOPETOWN  TEA  COMPANY  LTD.,  11  A.  349  ...  650 

(3)  See  DAMAGES.  12  A.  166. 

(4)  Bee  TRANSFER  of  PROPERTY  Aot,  1883,  10  A.  179. 

Court- Fee. 

(1)  Suit  to  obtain  a  declaratory  decrte — Suit  to  set  aside  a  summary  order — Con- 

siqucnlial  relief— Prayer  10  have  property  released  from  attachment — Act 
Vll  of  1870  (Court  Fees  Act),  sch  ii  No.  17  (i)  and  (ii)— Held  that  the 
court-fee  payable  on  the  plaint  and  memorandum  of  appeal  in  a  suit  under 
a.  283  of  the  Civil  Procedure  Code  praying  (a)  for  a  declaration  of  right  to 
certain  property,  and  (b)  that  the  said  property  might  be  released  from 
attachment  in  execution  of  a  decree,  was  R?.  10  in  respect  of  each  of  the 
reliefs  prayed.  DlLDAR  FATIMA  v.  NARAIN  DAS,  11  A.  365  =  9  A.W.N. 
(1889)  131  ...  661 

(2)  See  CIVIL  PROCEDURE  CODE;  1882,  11  A.  91. 

(3)  See  COURT-FEES  ACT,  (VII  of  1870),  11  A.  176. 

(4)  See  STAMP  ACT  (I  OP  1879; ,  11  A.  16. 

Court  Fees  Act  (VII  of  1870). 

(1)  8s.  4,  5,  6,  9,  10,  11,  12,  28,  30— See  LIMITATION  ACT.s.  4,  12  A.  129. 

(2)  Ss.  6,  28.  sch.  i  Nos.  4,  5— Review  of  judgment— Limitation— Act  XV  of  1887 

(Limitation  Act),  s.  5,  sch.  ii  No.  172— Act  VII  of  1870  (Court-Fees  Act), 
ss.  6,  28,  sch.  i,  Nos.  4,  5 — Application  insufficiently  stamped — Sufficient 
cause  for  admitting  application  af(er  period  prescribed— Presentation  of 
application  to  Munsarim  instead  of  Judge.— On  the  26th  January,  1889,  an 
application  was  presented  to  the  Munsarim  of  the  District  Judge's  Court 
for  review  of  a  judgment  passed  on  the  19th  December,  1888,  The  applica- 
tion was  insufficiently  stamped,  and  the  Munsarim  endorsed  on  it  "stamp 
insufficient.  "  On  this  a  dispute  ensued  between  the  pleader  for  the  ap- 
plicant and  the  Munsarim  as  to  the  sufficiency  of  the  stamp.  On  the  25th 
April,  1889,  the  deficiency  pointed  out  by  the  Munsarim  was  made  good. 
On  the  26th  May,  the  Judge  admitted  the  application,  on  the  applicant 
paying  the  court-fee  payable  on  an  application  presented  on  or  after  ninety 
days  from  the  date  of  the  decree. 

Held  that  s.  6  and  the  first  paragraph  of  s.  28  of  the  Court-fees  Aot  (VII  of 
1870)  were  applicable  ;  that  there  was  no  mistake  or  inadvertence  within 
the  meaning  of  the  second  paragraph  of  s.  28  ;  that  the  Judge  had  no 
power  under  the  circumstances  to  admit  the  application  as  one  presented 
after  ninety  days  from  the  date  of  the  decree  ;  that  there  was  no  presenta- 
tion within  ninety  days  of  an  application  which  could  have  been  received; 
that  no  sufficient  cause  had  been  ehown,  within  the  meaning  of  s.  5  of  the 
Limitation  Aot,  for  not  making  the  application  within  ninety  days  ;  and 
that  the  application  wad  consequently  barred  by  limitation  and  ought  to 
have  been  rejected. 

Held  also  that  the  application  should  have  been  presented  to  the  Judge,  and 
not  to  the  Munsarim.  MUNRO  v.  THE  CAWNPORE  MUNICIPAL  BOARD, 
12  A.  57  =  9  A.W.N.  (1889),  197  ...  786 

(3)  Sch-  i,  art.  5 — Fee  on  application  to  review  appellate  decree  under  cl.  10,  Let- 

ters Patent. — Where,  in  such  a  case,  the  provisions  of  the  second  para- 
graph of  s.  575  of  the  Code  were  erroneously  applied,  and  the  judgment 
of  the  junior  Judge  holding  that  the  appeal  should  be  dismissed  as  time- 
barred,  prevailed,  and  the  Court,  on  appeal  under  s.  10  of  the  Letters 
Patent,  affirmed  such  judgment, —held  that,  under  the  circumstances, 
there  was  a  mistake  or  error  apparent  on  the  face  of  the  record,  and  that 
there  was  sufficient  cause  for  granting  a  review  of  the  Court's  decree, 
under  s.  623  of  the  Code. 

For  the  purpose  of  ascertaining  the  Court-fee  to  be  paid  under  sob.  i,  art, 
6  of  the  Court-fees  Aot  (VII  of  1870)  upon  an  application  to  review  an 
appellate  decree,  the  fee  to  be  considered  is  the  fee  leviable  on  the  memo- 
randum of  the  appeal  in  which  the  decree  sought  to  be  reviewed  was  passed, 
and  not  the  fee  which  was  leviable  on  the  plaint  nor— where  the  decree 
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sought  to  be  reviewed  was  passed,  on  appeal  under  s.  10  of  the  Letters 
Patent  from  an  appellate  judgment  of  a  Division  Bench — the  fee  which 
was  leviable  on  the  memorandum  of  the  appeal  before  such  Bench. 
HUSAINI  BEGAM  v.  COLTR.  MUZAFFAENAQAB,  11  A.  17H  =  9  A.W.N. 
(1889)  27  =  13  Ind.  Jur.  316  ...  540 

(4)  Sob.  ii,  art,  6— See  STAMP  ACT  (I  OP  1879),  11  A.  16. 
Criminal  Procedure  Code  (X  of  1882). 

(1)  8s.  4,  198,  200 — "Complaint11 — Charge  of  defamation  not  made  in  complaint, 

but  added  in  subsequent  examination. — A  charge  of  defamation  not  con- 
tained in  the  complaint  presented  to  the  Magistrate,  but  added  subsequently 
by  the  Magistrate  upon  statements  made  by  the  complainant  in  his  examin- 
ation under  s.  200  of  the  Criminal  Procedure  Code,  whether  of  his  own 
accord  or  in  consequence  of  suggestions  from  the  Magistrate,  is  not  a  legal 
"complaint"  made  by  an  aggrieved  person  within  the  meaning  of  ss.  4  (a) 
and  192,. so  as  to  enable  the  Magistrate  to  take  cognizance  of  the  offence. 
QUEEN-EMPRESS  v.  DEOKINANDAN,  10  A,  39  =  7  A.W.N.  (1887),  264  ...  26 

(2)  Ss.  33.  235— Act  XLV  of  1860  (Penal  Cole),  ss.  380,  454— House-breaking  in 

order  io  the  commission  of  theft— Theft— Separate  convictions  and  senten- 
ces— Practice—  Riv\s\f>n—Cnm. Pro. Code,  s.  438 — Referenceby  Magistrate 
of  orders  passed  by  Sessions  Judge. — Under  ss.  35  and  235  of  the  Grim. 
Pro.  Code,  a  Magistrate  may  legally  pass  a  separate  sentence  of  two  years 
rigorous  imprisonment  and  fine  under  each  of  the  ss.  379  or  380  and  454 
of  the  Penal  Code  for  house-breaking  in  order  to  the  commission  of  theft 
and  theft;  the  two  offences  forming  part  of  the  same  transaction  and  being 
tried  together.  In  such  a  case,  where  the  prisoner  had  been  three  times 
previously  convicted,— held  that  the  better  course  would  have  been  to 
commit  him  to  the  Court  of  Session  under  ss.  454-75  of  the  Ooile. 
But  a  Sessions  Judge  trying  such  a  case  under  s.  379  or  s.'  380  and  s.  454 
would  under  no  circumstances  be  justified  in  passing  a  sentence  of  ten 
years'  imprisonment  under  the  latter  part  of  s.  454  and  of  four  years' 
imprisonment  under  s.  380.  The  latter  portions  of  ss.  454  and  457  were 
framed  to  include  the  oases  of  house-trespassers  and  house-breakers  who 
had  not  only  intended  to  commit  but  had  actually  committed  theft. 
QUEEN-EMPRESS  v.  ZOR  SINGH,  10  A.  146  =  8  A.  W.  N.  (1888),  5  ...  98 

(3)  S.  35— " Distinct  offerees"— Act  XLV  of  1860  (Ptnal  Code),  ss.  75,  411— 

Practice. — A  person  convicted  under  ss.  411 — 75  of  the  Penal  Code  is  not 
convicted  of  "  distinct  offences,"  within  the  meaning  of  s.  35  of  the  Grim. 
Pro.  Code. 

Where  an  offence  under  s.  411  read  with  s.  75  of  the  Penal  Code  appears  to 
be  deserving  of  a  greater  punishment  than  the  Magistrate  trying  it  can 
award,  the  bast  course  for  him  to  adopt  it  to  commit  the  accused  for  trial 
to  the  Court  of  Session.  QUEEN-EMPRESS  v.  KHALAK,  11  A.  393  =  9  A. 
W.  N.  (1889),  152  ...  679 

(4)  Ss.  35,  235— See  SEPARATE  SENTENCES,  10  A.  58. 

(5)  Si.  144,  518— Duration  of  Magistrate's  order— Act  XLV  of  1860  (Penal  Code), 

s.  188.— In  1876  a  Magistrate  passed  an  order  under  s.  518  of  Act  X  of  1872 
(Criminal  Procedure  Code),  directing  the  Saraogis  of  Etah  to  take  one  of 
their  annual  religious  processions  along  a  particular  route  and  at  a  parti- 
cular hour.  In  1886,  in  which  year  there  was  no  fresh  promulgation  of 
the  order,  the  Saraogis  took  their  procession  along  another  route  and  at  a 
different  hour,  and  for  so  doing  some  of  them  were  convicted  and  sentenc- 
ed under  s.  188  of  the  Penal  Code. 

Held  that  the  conviction  was  wrong,  the  order  of  1876  having  a  temporary 
operation  only.  QUEEN-EMPRESS  v.  8HEODIN,  10  A.  115  =  8  A.W.N. 
(1888)  25  ...  77 

(6)  Ss.  192,  349,  350— Practice— Criminal  trial— Transfer  of  case  by  Subordinate 

Magistrate  to  District  Magistrate — District  Magistrate,  deciding  on  evidence 
taken  by  subordinate. — 8.  360  of  the  Criminal  Procedure  Code  was  intend- 
ed to  provide  for  a  case  where  an  inquiry  or  trial  has  been  commenced 
before  one  incumbent  of  a  particular  magisterial  post,  and  that  officer 
ceases  to  have  jurisdiction  in  that  post,  and  is  succeeded  by  another 
officer, 
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A  Subordinate  Magistrate,  having  taken  all  theevidence  for  the  prosecution 
and  for  the  defence,  sent  the  case  to  the  Magistrate  of  the  District,  not 
on  the  grounds  mentioned  in  s.  349  of  the  Criminal  Procedure  Code, 
and  the  District  Magistrate,  observing  that  none  of  the  accused  asked  to 
have  the  witnesses  reheard,  gave  judgment  upon  the  evidence  taken  by 
the  subordinate  Magistrate.  The  Sessions  Judge  refused  to  interfere  in 
revision  with  the  District  Magistrate's  proceedings,  on  the  ground  that 
they  were  covered  by  s.  350  o(  the  Code. 

Hfld  that  this  view  was  erroneous,  that  neither  under  s.  192  nor  under 
s.  349  was  there  any  transfer  to  the  District  Magistrate  by  his  subordinate, 
that  s.  350  was  inapplicable,  and  that  the  order  passed  by  the  District 
Magistrate  must  be  quashed.  QUEEN-EMPRESS  v.  RADHE,  12  A.  66 
-10  A.W.N.  (1890),  7  ...  79* 

(7)  8.  195— See  LIMITATION  ACT  (XV  OF  1877),  10  A.  350. 

(8)  S.  195— Sanction  for  prosicutiin  for  giving  false  evidence  in  a  suit  U'ider  Act 

XII  of  1881  tried  by  an  Assistant  Collector  of  the  secini  class— Sanction 
granted  by  Collector — Jurisdiction  of  Sessions  Juige  tJ  entertain  applica- 
tion to  revoke  sanction. — A  suit  for  arrears  of  rent  under  s,  93,  cl.  (a)  Act 
XII  of  1881,  was  heard  by  a  Tahsildar  having  the  powers  of  and  acting  as 
an  Assistant  Collector.  Application  was  made  to  him  for  an  order  sanc- 
tioning the  prosecution  of  a  witness  for  having  given  false  evidence  in  the 
course  of  the  trial  of  the  suit.  The  Tahsildar  referred  the  matter  to  the 
Magistrate  of  the  district  who  was  the  Collector,  and  that  officer  made  an 
order  sanctioning  the  prosecution.  From  this  order  the  witness  applied 
to  the  Court  of  the  District  Judge  to  revoke  the  sanction.  That  Court 
being  of  opinion  that  the  Court  of  the  Collector  was  nob  subordinate  to  it 
in  the  matter  within  the  meaning  of  s.  195  of  the  Code  of  Criminal  Pro- 
cedure, 1882,  declined  to  interfere.  The  witness  then  applied  to  the  Com- 
missioner of  the  Division,  and  that  officer  holding  that  he  ha d  no  juris- 
diction in  the  matter  also  declined  to  interfere.  On  application  by  the 
witness  to  the  High  Court  for  revision  of  the  order  of  the  Court  of  the 
District  Judge, 

E»ld,  that  the  Court  of  a  Collector  when  granting  sanction  for  prosecution 
under  s.  195  of  the  Code  of  Criminal  Procedure,  1882,  in  respect  of  false 
evidence  given  in  the  course  of  the  trial  of  a  rent  case  from  the  final  deci- 
sion in  which  there  was  no  appeal  to  the  Court  of  the  Judge  of  the  district, 
was  still  to  be  deemed  subordinate  to  it,  within  the  meaning  of  that  sec- 
tion, and  the  Court  of  the  District  Judge  may  be  taken  to  be  the  Court  to 
which  appeals  from  the  decisions  of  the  Collector  ordinarily  lie.  HARI 
PRASAD  v.  DEBI  DIAL,  10  A.  582  =  8  A.W.N.  (1888),  234 

(9)  Ss.  226,  227— Power  of  Sessions  Judge  to  withdraw  a  charge  fro.med  ly  him. 

— The  word  "  alter  "  in  p.  227  of  the  Criminal  Procedure,  Code  includes 
withdrawal  by  a  Sessions  Judge  of  a  charge  added  by  him  to  the  charge 
on  which  the  commitment  has  been  made.  DWARKA  LAL  v.  MAHADEO 
RAI,  12  A.  551  =  10  A.W.N.  (1890),  178  ...  1096 

(10)  S.  260— Summary  trial — Complaint  including  charge  not  summarily  triable 

— Summary  jurisdiction  not  necessarily  ousted-  thereby, — The  mere 
circumstance  of  a  complaint  charging  an  accused  person  with  offences  not 
summarily  triable  along  with  other  offences  so  triable  would  not  necess- 
arily oust  the  summary  jurisdiction  of  a  Magistrate  under  s.  260  of  the 
Criminal  Procedure  Code.  Whether  a  complaint  affords  sufficient  ground 
for  a  summary  trial,  or  requires  a  trial  aooording  to  the  ordinary  procedure, 
must  be  left  in  a  great  measure  to  the  discretion  of  the  Magistrate,  exer- 
cised with  due  care  aooording  to  judicial  methods  with  reference  to  the 
circumstances  of  each  case.  QUEEN-EMPRESS  v.  JAGJIWAN,  10  A.  55 
=  7  A.W.N.  (1887),  280  ...  38 

(11)  B.  260— See  ACT  XIII  OF  1859  (WORKMEN'S  BREACH  OF  CONTRACT),  11 

A.  262. 

(12)  Ss.  289,  537—"  No  evidence  "—Acquittal  of  accused  without  taking  opinions 

of  assessors. — The  words  "  there  is  no  evidence  "  in  s.  299  of  the  Code 
o!  Criminal  Procedure,  1882,  cannot  be  extended  to  mean  no  satis- 
factory, trustworthy  or  conclusive  evidence  ',  but  the  third  paragraph  of 
the  section  means  that  if  at  a  certain  stage  of  a  Sessions  trial  the  Court 
is  satisfied  that  there  is  not  on  the  record,  any  evidence  which,  even  if  it 
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were  perfectly  true,  would  amount  to  legal  proof  of  t be  offence  charged, 
then  the  Court  has  power  without  onnsaltiog  the  assessors,  to  record  a 
finding  of  not  guilty. 

But  where  a  Court  BO  acts  only  beoause  it  considers  the  evidence  for  the 
prosecution  unsatisfactory,  untrustworthy,  or  inconclusive,  it  acts  with- 
out jurisdiction,  and  its  order  discharging  the  accused  is  illegal.  Even  if 
not  illegal  for  want  of  jurisdiction,  such  action  is  a  serious  irregularity, 
which  may  or  perhaps  must  have  caused  a  failure  of  justice  within  the 
meaning  of  s.  537  of  the  Code  of  Criminal  Procedure.  QUEEN-EMPRESS 
v.  MUNNA  LAD,  10  A.  4U  =  8  A.W.N.  (1898)  129  =  13  Ind.  Jur.  76  ...  278 

(13)  8s.  337,  339— See  ACCOMPLICE,  11  A.  79 

(14)  S.  395—  Imprisonment  in   lieu  of  whipping  -Court  not  authorized  to  inflict 

fine  in  lieu  of  whipping. — A  Court  has  no  power  under  e.  395  of  the  Cri- 
minal Procedure  Code  to  revise  its  sentence  of  whipping  by  inflicting  a 
fine.  In  oases  where  the  sentence  of  whipping  cannot  be  carried  out,  all 
that  the  Court  can  do  is  either  to  remit  the  whipping  altogether,  or  to 
sentence  the  offender,  in  lieu  of  such  whipping  or  of  so  much  of  the  sen- 
tence of  whipping  as  was  not  carried  out,  to  imprisonment,  &o. 
The  word  "imprisonment  "  in  s.  395  of  the  Criminal  Procedure  Code  means 
a  substantive  sentence  of  imprisonment,  and  not  imprisonment  for  default 
in  payment  of  a  fine.  QUEEN-EMPRESS  v.  8HEODIN,  11  A.  308  =  9  A. W. 
N.  (1889)  93  ...  624 

(15)  S.  437 — Pra:tic9— Revision— Order  of  Sessions  Judge   rejecting   application 

under  s.  437 — Subsequent  order  of  District  Magis'rzte  granting  similar 
application. — Where  a  Sessions  Judge  has  passed  orders  under  s.  437  of  the 
Grim.  Pro.  Code,  a  District  Magistrate  acting  under  the  same  section  should 
not  pass  orders  of  a  contrary  kind,  but  if  he  thiuka  that  the  Judge's  orders 
were  wrong,  he  should  submit  them  to  the  High  Court  through  the 
medium  of  the  Public  Prosecutor. 

Where  a  Sessions  Judge  had,  under  s.  437  of  the  Grim.  Pro.  Code,  refused  to 
order  further  inquiry  into  the  case  of  an  accused  person  who  had  been 
discharged,  the  High  Court  set  aside  a  subsequent  order  of  the  Magistrate 
of  the  district  passed  under  the  same  section  and  ordering  further  inquiry 
into  tho  same  case,  QUEEN-EMPRESS  v.  PlRTHI,  12  A.  434  =  10  A.W.N. 
(1890)  99  ...  1021 

(16)  Ss.  480,  537— Practice—  Contempt  of  Court— Act  XLV  0/1860  (Penal  Code), 

s.  228. — The  prnreiure  laid  down  ins.  480  of  the  Criminal  Procedure  Code 
should  be  strictly  followed.  The  provisions  of  this  section  should  be  appli- 
ed then  and  there,  at  any  rate  before  its  raising,  by  the  Court  in  whose 
view  or  presence  a  contempt  has  been  committed  which  it  considers  should 
be  dealt  with  under  s.  480. 

Where  a  Magistrate  in  whose  presence  contempt  was  committed,  took  cogni- 
zance of  the  offence  immediately,  but,  in  order  to  give  the  accused  an 
opportunity  of  showing  cause,  postponed  his  final  order  for  some  days, — 
held  that  such  action,  though  it  might  be  irregular,  was  not  illegal,  and, 
as  the  accused  had  not  been  in  any  way  prejudiced,  was  covered  by 
s.  537  of  the  Criminal  Procedure  Code. 

Held  also  that,  under  the  circumstances,  it  was  doubtful  whether  there 
was  any  necessity  for  the  Magistrate  to  postpone  the  final  order  until  the 
accused  had  had  an  opportunity  of  showing  cause  against  it,  and  that 
he  should  have  directed  the  detention  of  the  accused,  and  dealt  with  the 
matter  at  once  or  before  his  rising.  QUEEN-EMPRESS  Vi  PAIAMBAR 
BAKHSH,  11  A.  361=9  A.W.N.  (1889)  128-13  Ind.  Jur.  477  ...  658 

(17)  S.  488 — Husband  and  wife — Maintenance  of  wife — "  Cruelty  "—The  word 

cruelty  in  s,  488  of  the  Criminal  Procedure  Code  i&  not  neoetsary  limited 
to  personal  violence.  RUKMIN  (Petitioner)  v.  PEARE  LAD.  11  A.  480  =  9  A. 
W.N. 8(1889)  162  ...  734 

(18)  S.  609— Deposition  of  medical  witness  taken  by  Magistrate  tendered  at  Ses- 

sions trial — Magistrate's  record  not  showing  and  evidence  not  adduced  to 
show  that  deposition  was  taken  and  attested  in  accused's  presence — Act  I 
0/1872  (Evidence  Act>,  s.  80. — Although  all  depositions  of  witnesses  in 
criminal  oases  should  betaken  and  attested  in  the  presence  of  the  ac- 
cused, and  a  few  apt  words  should  be  used  on  the  face  of  the  deposition  to 
make  it  apparent  that  this  has  been  done,  there  is  no  provision  of  the 
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law  which  makes  the  attestation  of  the  deposition  by  the  Court  in  the 
presence  of  the  accused  obligatory. 

8.  80  of  the  Evidence  Act  therefore  does  not  warrant  the  presumption  that 
the  deposition  of  a  medical  witness  taken  by  a  committing  Magistrate  has 
been  taken  and  attested  in  the  accused's  presence,  so  as  to  nuke  such 
deposition  admissible  in  evidence  at  the  trial  before  the  Court  of  Session 
under  s.  509  of  the  Criminal  Procedure  Code.  QUEEN-EMPRESS  v.  POHP 
SINGH,  10  A.  174  =  8  A.W.N.  (1888)  11  ...  117 

Criminal  Trial. 

Bee  DAMAGES,  12  A.  166. 
Cross  Appealsi 

See  CIVIL  PROCEDURE  CODE,  1882,  s.  13,  12  A.  578. 
Cross  Decrees. 

Bee  CIVIL  PROCEDURE  CODE,  1882, 10  A.  188. 
Cruelty. 

See  CRIMINAL  PROCEDURE  CODE,  1882,  n  A.  480. 
Custom. 

(1)  See  EASEMENT.  10  A.  358, 

(2)  See  HINDU  LAW  (IMPARTIBLE  ESTATES),    10  A.  272. 

(3)  See  PRE-EMPTION,  10  A.  585. 
Damage. 

(1)  Special.    Bee  DEFAMATION,  10  A.  425. 

(2)—,  See  PUBLIC  THOROUGHFARE,  10  A.  498. 
(3)—,  See  PUBLIC  WAY.  10  A.  553. 
Damages. 

(1)  Suit  to  recover  costs  by  way  of  damages — Cos(sincurred  it  prosecuting  cise  in 

Criminal  Court. — Held  that  a  suit  will  not  lie  to  recover  as  damages  the 
expenses  incurred  by  the  plaintiff  in  prosecuting  the  defendant  in  a 
criminal  Court.  PAZAL  IMAM  v.  PAZUL  RASUL,  12  A.  166  =  10  A.W.N. 
(1890),  19  ...  854 

(2)  See  HYPOTHECATION,  10  A.  133. 

(3)  See  SMALL  CAUSE  COURT  SUIT,  10  A.  49. 
Debt. 

Transfer  of— See  TRANSFER  OF  PROPERTY  ACT,  1882,  10  A.  20. 
Declaratory  Decree. 

See  SPECIFIC  RELIEF  ACT,  1877,  s.  42,  12  A.  587  (P.O.). 
Declaratory  Suit. 

See  HINDU  LAW  (WIDOW;,  n  A.  253. 
Decree. 

(1)  Amendment  of— See  CIVIL  PROCEDURE  CODE,  1882,  11  A.  267. 

(2)  Amendment  of— See  PRACTICE  AND  PROCEDURE,  11  A.  314. 

(3)  Appeal— See  CIVIL  PROCEDURE  CODE,  1882,  11  A.  91. 

(4)  See  ACT  XII  OF  1881  (N.W.P.  KENT;,  10  A.  347. 

(5)  See  TRANSFER  OF  PROPERTY  ACT,  s.  87,  12  A.  61, 
Defamation. 

(1)  Personal  insult — Cause  of  action —  Verbal  abuse — Special  damage — Witness — 
Privilege. — The  plaintiff  was  cited  as  a  witness  by  one  S.  in  a  suit  instituted 
by  him  against  defendant,  After  plaintiff's  evidence  had  been  concluded, 
in  which  he  stated  that  there  was  no  enmity  between  him  and  defendant, 
the  defendant  was  examined  by  the  Court,  and  stated  that  there  was 
enmity  between  him  and  plaintiS  and  on  the  Court  inquiring  to  know 
what  was  the  cause  of  enmity,  defendant  used  words  conveying  the  mean- 
ing  that  plaintiff's  descent  was  illegitimate. 

Held,  by  Brodhurst,  J.,  that,  under  the  circumstances,  the  statement  com- 
plained of  was  made  by  defendant  while  deposing  in  the  witness  box,  and 
therefore  absolutely  privileged. 

Per  Mahmood,  J.  (contra),  that  the  question  whether  or  not  the  statement 
complained  of  was  made  by  defendant  in  course  of  his  deposition,  or  after 
it  was  finished  and  when  he  was  no  longer  in  the  witness-box,  has  not 
been  tried,  and  the  order  remanding  the  case  for  trial  on  the  merits  was 
right. 
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Further,  that  the  English  law  of  slander  as  forming  part  of  the  law  of  defa- 
mation, and,  as  such,  drawing  somewhat  arbitrary  distinctions  between 
words  aotionabla  per  se  and  words  requiring  proof  of  special  or  actual 
damage,  is  not  applicable  to  this  country,  either  by  reason  of  any  statu- 
tory provision  or  by  any  uniform  course  of  decision  sufficient  to  esta- 
blish such  distinctions  as  part  of  the  common  law  of  British  India. 

That  whilst  the  English  law  of  defamation  recognises  no  distinction  between 
defamation  as  such  and  personal  insult  in  civil  liability,  the  law  of 
British  India  recognises  personal  insult  conveyed  by  abusive  language  as 
actionable  per  se  without  proof  of  special  or  actual  damage. 

That  such  abusive  and  insulting  language,  unless  excused  or  protected  by 
any  other  rule  of  law,  is  in  itself  a  substantive  cause  of  action  and  a 
civil  injury,  apart  from  defamation,  and  that  malice  is  an  element  of 
liability  for  abusive  and  insulting  language,  and  that  such  malice  will 
be  presumed  or  inferred  unless  the  contrary  is  shown. 

That  when  the  defendant  is  not  absolutely  privileged  and  protected  by 
reason  of  the  office  or  occasion  on  which  he  employed  such  language,  he 
renders  himself  subject  to  a  civil  liability  for  damage,  irrespective  of  any 
plea  of  justification  based  upon  proving  the  truth  of  the  statements  con- 
tained in  the  abusive  and  insulting  language  complained  of. 

That  the  rule  of  English  law  as  to  the  privilege  or  protection  of  a  witness  in 
regard  to  defamatory  statements  made  in  the  witness- box  is  based  upon  a 
public  policy  which  is  equally  applicable  to  insulting  and  abusive  langu- 
age used  by  such  witness  ;  and  such  statements  when  made  in  the  witness- 
box  are  previleged  and  protected,  even  though  made  maliciously  and 
faldely,  so  long  as  they  are  relevant  to  the  inquiry  in  the  broadest  sense 
of  the  phrase. 

That  even  where  such  statements  have  no  reference  to  the  inquiry,  the 
defendant  may  prove  the  absence  of  malice  and  that  they  were  made  in 
good  faith  for  the  public  good.  DAWAN  SINGH  v.  MAHIP  SINGH,  10  A. 
425  =  8  A.W.N.  (1888)  157  ...  286 

<2)  Suit  by  father  in  his  civn  right  for  defamation  of  daughter— Suit  not  main- 
tainable.— A  suit  for  defamation  of  his  daughter  cannot  be  maintained 
by  a  Hindu  father  suing  in  bis  own  right  and  not  as  general  attorney  or 
on  behalf  of  the  daughter.  A  suit  for  defamation  can  only  be  brought  by 
the  person  actually  defamed,  if  the  person  is  sui  juris,  and  if  not  sui 
juris,  then  under  the  provisions  of  the  Civ.  Pro.  Code,  by  his  guard- 
ian or  next  friend.  DATA  v.  PARAH  SUKH,  11  A.  104  =  8  A.W.N.  (1888) 
287  ...  495 

(3)  Charge  of,  not  made  in  complaint  but  added  in  subsequent  examination. 
See  CRIM.  PRO.  CODE,  1882,  10  A.  39. 

Discharge  of  accused  person. 

Bee  GRIM.  PRO.  CODE,  1882,  s.  437,  12  A,  434. 

Discretion. 

(j)  See  INJUNCTION,  12  A.  436  (F.B.). 
(2)  See  MINOR  AND  GUARDIAN,  12  A,  213. 

Dissolution  of  Marriage. 

Suit  for — Decree  made  by  District  Judge — Confirmation  by  High  Court — Appli- 
cation by  petitioner  and  respondent  that  decree  should  not  be  made  absolute 
— Act  IV  of  1869  (The  Indian  Divorce  Act),  ss-  16, 17.— In  a  suit  for  divorce 
by  the  husband  as  petitioner  against  his  wife  and  another  person  as  co- 
respondent, the  Court  of  the  Judicial  Commissioner  of  Oudh,  where  the 
suit  was  instituted,  passed  a  decree  nisi,  and  the  record  of  the  case  was 
forwarded  to  the  High  Court  for  confirmation  under  s.  17  of  the  Indian 
Divorce  Act.  The  petitioner  and  the  respondent,  his  wife,  also  forwarded 
to  the  High  Court,  through  the  Registrar  of  the  Court  of  the  Judicial  Com- 
missioner a  petition  in  which  they  expressed  their  intention  of  living 
together  as  man  and  wife  and  asked  the  Court  not  to  make  the  decree 
absolute.  On  the  2nd  June,  tbe  case  came  before  the  Court,  when  an 
order  was  passed  that  it  should  stand  over  for  a  fortnight  to  enable  the 
petitioners  to  appear  in  person  or  by  pleader.  At  the  adjourned  hearing 
both  the  petitioner  and  the  respondent  were  represented  by  one  vakil,  and 
he  prayed  the  Court  not  to  make  the  decree  nisi  absolute. 
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Held,  by  Edge,  0.  J.,  and  Brodhurst,  J,,  that  the  Court  should  aooeda  to 
the  prayer  of  the  petition  and  no:  maka  absolute  the  decree  passed  by  the 
Judicial  Commissioner  of  Oudh. 

Further,  that  a  suit  for  a  divorce  is  to  ba  dealt  with  like  all  other  oases  be- 
tween private  litigants,  and  therefore  the  High  Court  should  not  make  a 
nisi  absolute  without  a  motion  being  made  to  it  to  that  effect. 

Held,  by  Mahmood,  J.,  that  proceedings  in  a  Divorce  Court  are  quasi- 
criminal,  and  that  they  are  governed  by  rules  in  many  respects  vastly 
different  from  those  which  govern  ordinary  civil  litigation,  especially  in 
the  matter  of  compromise  or  mutual  agreement  between  the  parties. 

Held,  further,  that  as  in  the  Indian  Divorce  Act  no  express  power  is  given 
to  the  parties  to  the  suit  to  prevent  a  decree  nisi  passed  in  it. by  the 
District  Judge  from  being  made  absolute,  the  principles  of  the  practice  of 
the  English  Divorce  Act  in^uch  a  matter  might  well  be  followed  and  an 
order  be  made  at  the  desire  of  both  parties  staying  the  proceedings  in  the 
cause  and  not  setting  aside  the  decree  nisi  which  cannot  be  done.  CULLEY 
v.  CWLLEY,  10  A.  559  =  8  A.W.N,  (1988)  249  ,  ...  376- 

Distrainer. 

Bee  ACT  XII  OP  1881  (N.W.P.  RENT),  10  A.  347. 
District  Magistrate. 

Bee  GRIM.  PRO.  CODE,  1882,  s.  437,  12  A.  434. 
Documents,  Construction  of. 

Sale,  with  right  reserved  of  repurchase  within  a  period,  distinguisliedfi  om  mcrtgags 
— Construction  of  documents  of  sail  and  of  agreement  for  resale. — A  docu- 
ment purporting  to  be  one  of  sale,  though  it  is  accompanied  by  a  contract 
reserving  to  the  vendor  a  right  to  repurchase  the  property  sold,  on  repay- 
ing the  purchase-money  within  a  certain  time,  is  not  on  that  account  to 
be  construed  as  if  it  were  a  mortgage.  BHAGWAN  SAHAI  v.  BHAGWAN 
DIN,  12  A.  387  (P.C)  =  17  I.A,  98  =  5  Bar  P.C.J.  557  ...  992 

Easement. 

(1)  Privacy,  right  of — Custom.— A  customary  right  of  privacy,  under  certain 
conditions,  exists  in  India  and  in  the  North  Western  Provinces,  and  is  not 
unreasonable,  but  merely  an  application  of  the  maxims  sic  u'ero  tuo  ut 
alienum  non  Icelas  and  aedificare  in  tuo  proprio  solo  non  lixt  quoi  alter i 
noccat. 

A  substantial  interference  with  such  a  right,  where  it  exist?,  if  without  the 
consent  or  acquiescence  of  the  owner  of  the  dominant  tenement,  affords 
such  owner  a  good  cause  of  action. 

Eich  case  in  which  such  a  right  is  in  dispute,  musb  ba  decided  upon  its 
own  facts,  the  primary  question  in  all  o-isas  being,  whether,  the  privacy 
in  fact,  and  substantially  exists,  and  has  been  and  in  fact  enjoyed.  If 
this  is  answered  in  the  negative,  no  further  question  arises.  If  in  the 
affirmative,  the  next  question  is,  whether,  the  privacy  has  been  substanti- 
ally interfered  with  by  acts  done  by  the  defendant,  without  the  consent  or 
acquiescence  of  the  person  seeking  relief  against  such  acts. 

In  the  case  of  a  building  for  parda  purposes,  newly  erected  without  the  ac- 
quiescence of  tha  owner  of  an  adjacent  building  site,  a  custom  preventing 
such  owner  from  so  building  as  to  interfere  with  the  privacy  of  the  first 
new  building  would  be  unreasonable  and  consequently  bad  in  law.  But 
if  such  adjacent  owner,  without  protest  or  notice,  allowed  his  neighbour 
to  erect  and  consequently  to  incur  expenses  in  connection  with  a  building 
for  the  use  of  pzrdanashin  woman,  a  custom  preventing  him  from  inter- 
fering with  the  privacy  of  such  new  building  would  not,  in  India,  be 
unreasonable.  The  Indian  case-law  relating  to  the  right  of  privacy  review- 
ed. GOKAL  PRASAD  v.  RADHO,  10  A.  358  =  8  A.W.N.  (1889)  135  ...  241 
2)  Customary— Privacy,— Case  where  it  was  found  that  the  plaintiff  was  by 
local  custom  entitled  to  an  easement  of  privacy  and  in  which  the  Court 
granted  a  mandatory  order  compelling  the  defendant  to  permanently  close 
tha  door  or  window  complained  of.  LAOHMAN  PRASAD  v.  JAMNA 
PRASAD,  10  A.  162 --7  A.W.N.  (1887)  295  ...  109- 
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See  EVIDENCE  ACT,  s.  no,  12  A.  46. 

Estoppel. 

(1)  See  CIVIL  PROCEDURE  CODE,  1882,  11  A.  228. 

(2)  Bee  MORTGAGE  (USUFRUCTUARY',  11  A.  386. 

Evidence. 

(1)  See  ACT  X  OF  1873  (OATHS),  11  A.  183. 

(2)  See  EVIDENCE  ACT  (I  OF  1872),  10  A.  42 1  ;  11  A.  183  ;  12  A.  1. 

(3)  See  MAHOMEDAN  LAW  (INHERITANCE),  12  A.  290. 

(4)  See  PRE-EMPTION,  10  A.  585, 

Evidence  Act  (I  of  L872). 

(1)  Ss.  8,  9,  13.  40,  43 — Admissibility  in  tvidtnce  c>f  judgments  not  intar  partes— 
Judgment  in  criminal  case. — P  brought  a  suit  against  K,  a  Hindu  widow, 
to  establish  his  right  of  inheritance  in  certain  villages  which  had  belonged 
to  .K's  husband,  and  to  have  it  declared  that  her  husband  died  childless, 
and  that  K  had  falsely  put  forward  a  child  of  unknown  parentage  as  her 
husband's  son,  K  was  the  only  defendant,  and  she  maintained  that  the 
child  in  question  was  her  son  by  her  deceased  husband.  The  suit  was 
dismissed  ou  the  merits  by  the  Court  of  first  instance,  and  by  the  High 
Court  on  appeal.  After  K's  death  P  brought  a  suit  against  D,  whom  the 
Collector  as  Manager  of  the  Court  of  Wards  had  accepted  as  the  minor 
son  of  K,  against  the  Collector  as  such  Manager,  for  possession  of  the  same 
villages  upon  the  same  grounds  as  those  put  forward  in  the  former  suit. 
Held,  by  the  Full  Bench  that  the  judgment  of  the  Court  of  first  instance 
and  the  High  Court  in  the  former  suit  did  not  operate  as  res  judicaia  in 
the  present  suit,  but  (BRODHURST,  J.,  dissenting  on  this  point)  that 
they  were  admissible  in  evidence  in  the  present  suit. 

Per  Edge,  C  J.,  and  Tyrrell,  J. — The  judgments  were  admissible  under 
s.  8  or  s.  9  of  the  Evidence  Act  (I  of  1872),  nor  was  either^of  them  a  "  tran- 
saction" or  a  "fact"  within  the  meaning  of  s.  13.  But  the  record,  and  not 
the  judgments  alone,  in  the  former  suit  was,  admissible  under  s.  13  (b), 
independently  of  s.  43,  as  evidence  of  a  particular  instance  in  which  the 
alleged  right  of  the  plaintiff  to  the  properly  now  in  suit  was  at  that  time 
claimed  and  disputed,  the  word  "  right  "  in  both  clauses  |a)  and  (b)  of  s.  13 
including  a  right  of  ownership,  and  not  being  confined,  as  held  by  the 
majority  in  Gujju  Ldll  v.  Fatt-h  Lall  to  incorporeal  rights.  But  the 
reasons  given  in  the  judgments  in  the  former  suit  for  the  decree  could  not 
be  considered  in  the  present  suit. 

Per  Straight,  J. — Under  s.  43  of  the  Evidenoa  Act,  the  question  was 
whether  the  existence  of  the  former  judgments  was  a  fact  in  issue  or  rele- 
vant under  some  other  provision  of  the  Act.  Here  the  question  was  not 
as  to  the  existence  of  the  former  judgments  and  decrees  as  a  fact  in  issue 
or  relevant  fact  but  though  s,  43  declared  judgments,  orders  and  decrees 
other  than  those  mentioned  in  ss.  40,  41  and  42  irrelevant  qua  judgments 
orders  and  decrees,  it  did  not  make  them  absolutely  inadmissible  when 
they  were  the  best  evidence  of  something  that  might  be  proved  aliwide. 
The  former  judgments  and  decrees  were  not  themselves  a  "  transaction  "  or 
"  instances  "  within  the  meaning  of  s.  13  ;  but  the  suit  in  which  they  were 
made  was  a  transaction  OK  an  instance  in  which  the  defendant's  right  as 
the  living  son  of  .K's  husband  to  obtain  proprietary  possession  of  his 
father's  estate  was  claimed  and  recognised,  and  to  establish  that  such  a 
transaction  or  instance  took  place,  they  were  the  best  evidence. 
Per  Brodhwst,  J.— That  for  the  reasons  given  by  Garth,  C.J.,  and  Jackson 
and  Pontifer,  JJ.,  in  Gvjju  Lall  v.  Fatten  Lall,  the  judgments  in  the 
former  suit  were  not  admissible  in  evidence. 

Per  Mahmcod,  J. — That  for  the  reasons^given  in  the  dissentient  judgment  of 
Mitter,  J.,  in  Gujju  Lall  v.  Fat6h  Lall  the  former  judgment  of  the  High 
Court  was  admissible  in  evidence. 

It  having  been  alleged  that  the  defendant  was  in  reality  one  R,  the  defence 
attempted  to  use  as  evidence  a  judgment  in  a  criminal  case  in  which  the 
defendant  was  prosecuted  as  R  lor  causing  simple-hurt,  and  in  which  the 
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Court  had    found  that  R  had  died  sometime  before  the  date  of  the  alleged 
offence,  and  expressed  an  opinion  that  the  present  plaintiff  (who  was  not 
the  prosecutor)  had  got  up  the  case. 
Held  by  E  Iqe,  G  J.,  and  Brodhurst  and  Tyrrell,    JJ.,  that  the  judgment  of 

the  criminal  Court  was  not  admissible  in  evidence. 

Held  by  Straight.  J.,  with  doubt,  and  on  the  principle  that  in  oases  of 
doubt  a  Judge  should  decide  in  favour  of  admissibility  rather  than  of  non- 
admiasibility,  that  the  judgment  was  a  fact  which  went  to  establish  the 
identity  of  the  defendant  with  the  person  he  alleged  himself  to  be,  or  at 
any  rate  to  show  that  he  was  not  the  person  the  plaintiff  eaid  he  was* 
and  that  it  was  therefore  admissible  under  g.  9  of  the  Evidence  Act. 

Held  by  Mzhmood.  J.,  that  the  judgment  was  admissible  under  s.  8  and,  if 
not,  under  other  sections  of  the  Evidensa  Aot.  COLTR-  OF  GORAKHPUR 
V.  PALAKDHARI  SINGH,  12  A.  1  (F.B.)  ...  751 

(2)  Ss.  74,  83— Preemption*  inrespi:t  of  record  of  foreign  Court — Confession, 
made  bf-fore,  and  attested  by,  a  judiciil  officer  in  a  Native  Stats,  how  far 
admissible  as  evidence  in  ihi  Courts  of  British  India. — Certain  persons 
charged  with  a  dakaiti  committed  at  Chawripura,  a  village  on  the 
borders  of  Gwalior,  having  gone  over  into  Gwalior  territory,  were  arrested 
and  brought  before  the  Magistrate  of  Bhind  in  Gwalior.  That  officer 
recorded  their  statement,  attesting  each  statement  in  the  following 
words  : — 

"  I  believe  that  this  confession  was  made  without  threat  or  coercion,  and  it 
was  made  in  my  presence  and  to  my  hearing.  The  person  making  it, 
having  hoard  it  read  out  to  him,  seated  it  as  correct.  It  contains  a  full 
and  true  account  of  the  statement  m-tde  by  him." 

Each  statement  also  bore  the  mark  (by  way  of  signature)  of  the  person  by 
whom  it  purported  to  have  been  made. 

Subsequently  these  persons  were  handed  over  to  the  British  authorities  and 
were  tried  by  the  Court  of  Session,  who  rejected  the  confessions  above 
referred  to  as  inadmissible  in  evidence.  The  accused  having  appealed  to 
the  High  Court,  it  was  held  that  each  of  the  confessions  recorded  in  the 
manner  above  described  was  admissible  in  evidence,  certainly  under  s.  80 
of  the  Evidence  Aot,  and  probably  under  e.  74  of  that  Act,  as  against 
the  person  by  whom  it  was  mide.  QUEEN-EMPRESS  v.  SUNDER  SINGH, 
12  A.  595  =  10  A. W.N.  (1890)  199  ...  1125 

(3)  8.  80— Bee  CRIMINAL  PROCEDURE  CODE,  1882,  10  A.  174. 

(4)  S.  92 — Evidence — Exclusion  of  evidence  of  oral  agreement — "  Between   the 

parties  " — The  words  in  s.  92  of  th,e  Evidence  Aot  (I  of  1872)  "  between  the 
parties  to  any  such  instrument"  refer  to  the  persons  who  on  the  one  side 
and  the  other  came  together  to  make  the  contract  or  disposition  of  pro- 
perty, and  would  not  apply  to  questions  raised  between  the  parties  on  the 
one  side  only  of  a  deed,  regarding  their  relations  to  each  other  under  the 
contract.  The  words  do  not  preclude  one  of  two  persons  in  whose  favour 
a  deed  of  sale  purported  to  be  executed,  from  proving  by  oral  evidence  in  a 
suit  by  the  one  against  the  other,  that  the  defendant  was  not  a  real  but 
a  nominal  party  only  to  the  purchase,  and  that  the  plaintiff  was  solely 
entitled  to  the  property  to  which  it  related. 

M  conveyed  certain  houses  and  premises  to  plaintiff  and  defendant  jointly 
by  a  sale-deed.  Plaintiff  sued  defendant  for  ejectment  from  the  premises, 
alleging  that  he  alone  was  the  real  purchaser,  and  that  defendant  was 
only  nominally  associated  with  him  in  the  deed.  Held,  that  s.  92  of  the 
Evidence  Act  will  not  preclude  plaintiff  from  showing  by  oral  evidence 
that  he  alone  was  the  real  purchaser,  notwithstanding  that  the  defendant 
was  described  in  the  sale-dead  as  one  of  the  two  purchasers.  MULCHAND 
v.  MADHO  RAM,  10  A.  421  =  8  A. W.N.  (1888)  127  ...  283 

(5)  S.  106— See  BURDEN  OF  PROOF,  12  A.  301. 

(6)  S.  110— Evidence— Burden  of  proof  as   to    ownership— Possession— Suit  for 

ejectment.— It  is  usually  for  the  plaintiff  who  seeks  ejectment  to  prove  his 
title.  But  where  he  proves  himself  to  have  peaceably  enjoyed  possession 
for  a  considerable  time,  the  person  who  has  recently  dispossessed  him  has 
to  meet  the  presumption  of  law  that  the  plaintiff's  possession  indicates 
his  ownership. 
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ID  a  suit  for  possession  of  immoveable  property  and  other  reliefs,  it  was  pro- 
ved that  the  plaintiff  and  his  predecessors  in  title  had  been  in  undisturbed 
possession,  for  thirty  or  forty  years  previous  to  his  dispossession  by  the 
defendant.  The  defendant  alleged,  but  failed  to  prove,  that  the  plaintiff 
had  paid  him  rent  as  tenant-at-will  of  the  premises.  The  lower  appellate 
Court,  upon  the  finding  that  the  plaintiff's  possession  was  that  of  a 
licensee,  modified  the  first  Court's  decree,  which  had  allowed  the  claim  in 
full. 

Held,  with  reference  to  s.  110  of  the  Evidence  Act,  that  although  in  the 
first  instance  the  burden  of  proving  his  title  was  on  the  plaintiff,  it  was 
shifted  by  his  proving  long*  undisturbed  possession  ;  that  the  defendant's 
failure  to  prove  the  alleged  payment  of  rent  went  far  to  prove  that  the 
plaintiff's  possession  was  adverse ;  and  that  the  Court  below,  in  acting 
upon  the  theory  that  such  possession  was  that  of  a  licensee,  had  wrongly 
bet  up  for  the  defendant  a  defence  which  he  bad  not  set  up  for  himself. 
LACHHO  v.  HAR8AHAI,  12  A.  46  =  8  A.W.N,  (1888),  43  ...  778- 

(7)  S.  110— See  MORTGAGE  (USUFRUCTUARY),  11  A.  438. 

(8)  8.  Ill— Bee  BURDEN  OF  PROOF,  12  A.  523. 

(9)  S.  115— Bee  MORTGAGE  :  USUFRUCTUARY),  11  A.  386. 

(10)  S.  118— Judicial  oaih  cr  affirmation  — Act  X  of  1873  (Oaths  Art],  ss.  6,  13— 

Omission  to  take  tvidence  on  ozth  or  affirmation. — The  competency  of  a 
person  to  testify  as  a  witness  is  a  condition  precedent  to  the  administration 
to  him  of  an  oath  or  affirmation,  and  is  a  question  distinct  from  that  of 
his  credibility  when  he  has  been  sworn  or  has  affirmed.  In  determining 
the  question  of  competency,  the  Courf,  under  s.  118  of  the  Evidence  Act, 
has  not  to  enter  into  inquiries  as  to  the  witness's  religious  belief,  or  as  to 
his  knowledge  of  the  consequences  of  falsehood  in  this  world  or  the  next. 
It  has  to  ascertain,  in  the  best  way  it  can,  whether,  from  the  extent  of 
bis  intellectual  capacity  and  understanding,  be  is  able  to  give  a  rational 
account  of  what  he  has  seen  or  heard  or  done  on  a  particular  occasion.  If 
a  person  of  tender  years  or  cf  very  advanced  age  can  satisfy  these  require- 
ments, his  competency  as  a  witness  is  established,  QUEEN-EMPRESS  v. 
LAL  8AHAI,  11  A.  183  =  9  A.W.N-  (1889)  65  ...  545 

(11)  8.  118— See  ACT  X  OF  1873  (OATHS),  10  A.  207. 

Execution  of  Decree, 

(1)  Decree  lor   tnforcement  of  hypothecation— Decne  limiting  judgment  debtor's 

liability  to  the  hypothecated  property. — A  decree  upon  a  hypothecation 
bond  which  only  provides  for  its  enforcement  against  the  hypothecated 
property  cannot  be  executed  against  the  person  or  other  property  of  the 
judgment-debtor,  though  an  order  for  costs  contained  therein  may 
be  so  executed.  PRAN  KUAR  v.  DURGA  PRASAD,  10  A.  127  =  8  A.  W.N. 
(1888)  21  ...  85 

(2)  Decree  for  enforcement  of  hypothecation— Objection  by  judgmtnt- debtor  that 

property  ordered  to  be  sold  is  not  legally  transferable  under  N.W.P.  Rent 
Act,  s.  'J—Such  objection  not  enterlainable  in  execution. — In  execution  of 
a  decree  for  enforcement  cf  hypothecation  by  sale  of  specific  property,  an 
objection  by  the  judgment-debtor  that  the  property  is  not  transferable 
with  reference  to  s.  9  of  the  N.W.P.  Bent  Act,  cannot  be  entertained. 
MADHO  LAL  v.  KATWARI,  10  A.  130=8  A.W.N.  (isss)  41  ...  87 

(3)  Decree  payable    by    instalments— Default— Waiver — Limitation. — A    decree 

was  made  for  payment  of  the  decretal  amount  by  monthly  instalments 
running  over  a  period  of  twelve  years  :  and  it  waa  provided  that  on 
default  tha  decree-holder  might  execute  the  decree  as  a  whole  for  the 
balance  then  due.  In  1883  a  default  was  made,  and  in  1884  tbe  decree- 
holder  filed  an  application  for  execution  in  respect  thereof,  but  did  not 
proceed  with  it,  and  continued  to  receive  the  monthly  instalments.  In 
1887,  he  made  another  application  for  execution,  in  which  he  relied  on 
the  same  default  : 

Held  that  the  default  if  it  was  one  had  been  waived  by  the  decree-holder, 
and  that  such  waiver  was  n  good  defence  to  the  present  application. 
BUDHU  LAL  v.  BEKKHAB  DAS,  11  A.  482  =  9  A.W.N.  (1889)  186  ...  735 

(4)  Decree  payable  by  instalment— Limitation— Waiver  by  decree-holder— Pay- 

ment out  of  Court— Act  XV  0/1877  (Limitation  Act),  sch.  ii,  iv'o,  179  (6)— 
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Civil  Procedure  Code,  s.  258. — An  application  for  execution  of  a  decree 
payable  by  instalments  was  resisted  by  the  judgment-debtor  as  barred  by 
limitation  on  the  ground  that  nothing  had  been  paid  under  the  decree,  and 
that  the  application  was  made  more  than  three  years  after  the  first  instal- 
ment fell  due.  The  decree-holder  pleaded  that  he  had  waived  the  default- 
in  payment  of  the  first  instalment  by  accepting  such  payment  shortly  after- 
wards and  that  the  application  was  ia  time,  having  been  maie  within 
three  years  from  the  date  when  the  second  instalment  was  due. 
Htld  that  the  decree-holder  could  not  raise  this  plea,  as  the  payment  in 
question  had  not  been  certified  to  the  Court  executing  the  decree,  and 
therefore  could  not,  under  s.  228  of  the  C.vil  Procedure  Code,  be  recogniz- 
ed. MITHU  LAL  v.  KHAIRATILAL,  12  A.  569  =  10  A.W.N  (1890)79...  1108 

(5)  Property  liable  to  attachment  and  sah~ Grant  to  Hindu  widow  for  mainten- 

ance for  life — Rtversionaty  right  of  grantor — Act  VIII  of  1859,  s.  205 — 
Civil  Procedure  Code  (Act  XIV  of  1882),  s.  266  <&)— "  Expectancy."— One 
N,  the  aole  owner  of  a  certain  village,  had  a  son  J,  J  had  two  wives.  By 
his  first  wife  he  had  a  son  U.  J's  second  wife  was  G,  by  whom  he  had  a 
son  whose  widow  is  K  ,  the  defendant  in  the  suit.  <7,  died  leaving  U,  his 
son,  G,  his  widow,  and  K,  his  son's  widow,  and  on  his  death  U  inherited 
the  village.  Prior  to  the  year  1874  U  had  made  a  gift  to  G,  of  105  bighas 
situate  in  the  village.  In  1874  the  rights  and  interests  of  U  in  the  village 
were  sold  by  auction  and  purchased  by  T,  the  ancestor  of  the  plaintiffs. 
G  by  a  deed  of  gift  conveyed  the  105  bighas  to  K  and  ultimately  died  on 
26th  January,  J883.  Plaintiffs  then  sued  to  set  aside  the  gift  and  for  pos- 
session of  the  land.  The  learned  Judge  found  that  the  land  was  given  to 
G,  in  lieu  of  her  maintenance  which  she  was  to  hold  rent  free  for  her  life 
and  that  ghe  had  been  in  possession  thereoi  for  twenty  years.  Further 
that  U,  had  the  right  to  resume  the  land  and  assess  it  to  rent  on  the  death 
of  G,  and  that  all  the  rights  and  interests  of  U  in  the  land  were  attached 
and  sold  in  1874.  On  second  appeal  it  was  contended  that  the  interest  of 
U  in  the  land  at  the  time  of  the  sale  of  the  village  by  auction  was  in  the 
nature  of  a  mere  expectancy  and  therefore  could  not  be  sold  and  was  not 
sold.  Held,  that  U  gave  to  G,  the  usufruct  of  the  land  for  her  life  in  lieu 
of  her  maintenance.  That  after  the  gift  the  interest  cf  17  in  the  land  was 
of  the  same  character  and  carried  with  it  the  same  consequences,  as  the 
reversion  which  the  lessor  would  have  for  land  leased  for  life  cr  years  and 
analogous  to  the  right  which  a  mortgagor  who  had  granted  a  usufructuary 
mortgage  would  have.  That  U,  had  a  vested  right  in  the  land  which  was 
capable  of  being  sold,  and  that  tight  passed  to  the  auction  purchaser  at 
the  sale  of  1874.  KACHWA1N  v.  SARUP  (.'HAND.  10  A.  462  =  8  A.W.N. 
(1888)  200  ...  310 

(6)  Deceased  judgmer.t-dtbtor — Execution  against  a  person   not  the  Itgal  repre- 

sentative.— The  defendants,  along  with  one  N  and  C,  had  brought  a  suit 
against  one  A  in  the  Civil  Court  at  Peshawar  in  the  Punjab  and  obtained 
a  decree  on  the  23rd  July,  1878,  for  Rs.  30,545-12-0.  In  1881,  applica- 
tion for  transfer  of  the  decree  to  the  Court  at  Moradabad  for  execution 
was  made,  and  it  was  granted,  but  no  steps  were  taken  thereupon.  On 
the  12th  June,  1883,  A  died.  On  the  30th  April,  1884,  the  defendants 
again  applied  to  the  Court  at  Peshawar  treating  their  judgment-debtor  as 
being  then  alive,  for  a  fresh  certificate  to  execute  their  decree  in  the 
Moradabad  district,  and  obtained  it.  On  the  20th  of  August,  1885,  they 
made  an  application  to  the  District  Judge  of  Moradabad  for  execution  of 
their  decree,  and  in  it,  it  was  stated  that  the  application  was  "  for  execu- 
tion against  Ajudhia  Prasad  and  after  his  death  against  Angan  Lai,  the 
own  brother  and  Durga  Kuar,  widow,  and  Luchman  Prasad  and  others, 
sons  of  Ajudhia  Prasad,  residents  of  Kundarkhi  and  the  said  Angan  Lai 
at  present  residing  at  Umballa  and  employed  in  the  Commissariat  Trans- 
port Department,  judgment-debtors."  It  was  further  stated  that  "  the 
judgment-debtor  was  dead,  and  his  heirs  are  living  and  in  possession  of  his 
estate,  and  Angan  Lai  himself  has  realized  Rs.  9,637-4-9  due  to  the 
deceased  judgment-debtor  from  the  Commissariat  Department  of  Calcutta 
and  appropriated  the  same,  therefore  to  that  extent  the  person  of  the  said 
Angan  Lai  was  liable."  Notification  of  this  application  was  issued  to 
Angan  Lai  as  also  to  the  other  persons  named  therein.  Angan  Lai  ob- 
jected to  the  application  as  against  him,  stating  that,  although  he  was 

1168 


GENERAL  INDEX. 

Execution  of  Decree— (Continued).  PAGE 

the  brother  of  A,  deceased,  yet  he  always  lived  separate  and  carried  on 
business  separately  :  that  there  was  no  connection  or  partnership 
between  him  and  the  deceased  judgment-debtor,  and  that  he  had 
no  property  of  the  deceased  in  his  possession.  Further,  that 
as  A  left  issue,  it  was  wrong  to  call  him  as  heir  to  4,  and  take 
out  execution  process  against  him.  In  reply  to  these  objections 
the  judgment  creditors  (defendants)  did  not  contend  that  Angan  Lai  was 
the  legal  representative  of  the  deceased  judgment-debtor,  but  treated  him 
as  a  person  in  possess  ion  of  a  sum  of  money  belonging  to  the  deceased, 
and  therefore  liable  to  the  extent  of  the  sum  so  received  by  him,  The 
Subordinate  Judge,  holding  that  Angan  Lai  was  the  brother  of  the  deceas- 
ed, aad  had  realized  the  amount  from  the  Commissariat  Office,  which  he 
failed  to  prove  that  he  paid  to  the  deceased,  ordered  execution  to  procesd 
against  him.  Angan  Lai  then  instituted  this  suit  to  eet  aside  the  order 
of  the  Subordinate  Judge.  It  was  contended  first,  that  the  Euit  was  in 
effect  a  suit  under  s.  283  of  the  Code  of  Civil  Procedure  and  therefore 
barred  as  not  having  been  brought  within  a  year  from  the  order  of  the 
Subordinate  Judge,  and  secondly,  that  the  proceedings  of  the  Subordinate 
Judge  were  held  under  s.  244  of  the  Code  and  therefore  no  separate  suit 
would  lie. 

Held,  that  the  first  contention  must  fail,  inasmuch  aa  an  essential  condition 
precedent  to  a  suit  under  s.  283  of  the  Code,  is  the  making  of  an  attach- 
ment of  some  property  ;  of  objection  being  taken  to  such  attachment  ;  of 
investigation  being  made  into  such  objection,  and  lastly,  of  its  being 
allowed  or  disallowed,  and  these  do  not  exist  in  this  case.  The  second 
contention  also  must  fail,  as  the  Subordinate  Judge  never  treated  the 
proceedings  in  execution  against  Angau  Lai  upon  the  footing  that  he  was 
the  legal  representative  of  the  deceased  judgment-debtor.  ANGAN  LAL  v. 
GUDAB  MAD,  10  A.  479  =  8  A.W.N.  (1883),  189  ...  321 

(7)  Transfer  of  decree  for  execution — Agreement  for  satisfaction  cf  judgme.nt-debt 
by  instalments— Civil  Procedure  Code,  ss,  210,  230,  257-4— Act  XV  of 
1877  (Limitation  Act),  sch.  ii,  No.  179— Appeal  No.  11  of  1890,  under 
s.  10,  Letters  Patent. 

A  simple  money-decree  was  passed  in  1871,  and  was  transferred  to  another 
Court  for  execution,  and  in  June  1882  an  application  was  made  for  execu- 
tion ;  and,  shortly  afterwards,  the  Court  to  which  the  decree  .had  been 
transferred  sanctioned  an  agreement  between  the  parties  for  satisfaction  of 
the  decree  by  instalments.  In  June  1885,  an  application  was  made  to  the 
Court  which  passed  the  decree  to  again  transfer  it  for  execution,  and  this 
application  recited  the  previous  agreement  and  certain  payments  which 
bad  been  made,  and  it  was  granted.  A  further  application  for  execution 
for  the  remaining  instalments  was  made  in  April  1888. 
Held  by  EDGE,  C.J.,  that  the  Court  to  which  the  decree  was  transferred  had 
no  power  in  1882,  to  sanction  the  agreement  under  s.  257-A  of  the  Civil 
Procedure  Code  ;  that  if  the  order  in  June  1885,  of  the  Court  passing  the 
decree  were  regarded  as  a  sanction  (which  it  would  be  very  difficult  to 
hold),  that  order  nevertheless  could  not  operate  as  one  under  s.  220 
altering  the  decree  ;  that  if  any  decree  in  the  case  were  capable  of  execu- 
tion it  was  the  decree  of  1871,  which  bad  never  been  altered  by  a  Court  ; 
and  that  inasmuch  as  a  previous  application  for  execution  had  been  made 
in  June  1882,  that  decree  was  dead,  as  well  under  s.  230  of  the  Code  as 
under  art.  179,  sch.  i  i  of  the  Limitation  Act  (XV  of  1877). 

Held  by  STRAIGHT,  J.,  that  the  order  of  June  1885  was  not,  and  could  not 
be,  an  order  sanctioning  the  agreement  of  June  1882,  and  the  decree  con- 
sequently stood  unaltered  ;  and,  an  application  to  execute  it  having  been 
made  and  granted  since  Act  XIV  of  1882  came  into  operation,  the  decree 
was  now  dead  under  s.  230  of  the  Code. 

Per  EDGE,  G.  J.— The  Court  to  which  a  decree  has  been  transferred  for  execu- 
tion has  no  power  to  sanction  an  agreement  under  s.  257-A  of  the  Code 
for  satisfaction  of  the  decree  by  instalments,  but  such  sanction  can  be 
given  only  by  the  Court  which  passed  the  decree. 

An  agreement  sanctioned  under  s.  257-A  cannot  be  treated,  without  anything 
more,  as  a  decree  of  the  Court,  and  cannot  operate  as  an  order  under  s.  210 
though  an  order  under  s,  210  would  operate  as  a  sanction  under  s.  257-A. 
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The  decree  in  a  suit  which  must  be  executed  is  the  decree  as  originally 
pissed  or  as  altered  by  a  proper  order  for  that  purpose,  as,  e.g  ,  by  an 
order  under  s.  210.  GANDHARAP  SINGH  v.  SHEODARSHAN  BlNGH,  12 
A.  571  =  10  A.  WN.  (1890)  197  ...  IliO 

(8)  Question  for  Court  executing dtcrte— Appeal  — Separate  suit— Legal  representa- 

tive—Claim  by  legal  i epresentative  to  property  as  his  own  independently 
of  deceased  judgment  debtor— Jus  tertii — Civil  Procedure  Cede,  ss.  234, 
244  (c),  248,  278. — Where  a  judgment-debtor  dies  after  the  passing  of  the 
decree,  and  his  legal  representatives  are  brought  on  the  record  in  execution- 
proceedings  to  represent  him  in  respect  of  the  decree,  questions  which 
they  raise  as  to  property  which  they  say  does  not  belong  to  his  assets  in 
their  hands,  and  as  t-uch  is  not  capable  of  being  taken  in  execution,  are 
questions  which  under  s.  244  !c)  of  the  Civil  Procedure  Cede  must  be 
determined  in  the  execution  department,  and  not  by  separate  suit.  There 
is  no  distinction  in  this  respect  between  the  positions  of  legal  representa- 
tives added  to  the  suit  before,  and  those  added  after,  the  decree.  Under 
the  last  paragraph  rf  s.  234,  the  Court  executing  the  decree  may  try  and 
determine  the  question  whether  properly  in  tbe  legal  representative's  hands 
formed  part  of  the  deceased  judgment-debtor's  estate,  and  finds  this  fact 
for  the  purpose  of  bringing  the  property  to  sale  in  execution,  and  giving 
the  auction-purchaser  tt  good  title  under  the  tale  ;  and  the  Court's  order 
is  subject  to  appeal  but  not  to  a  separate  suit  under  s.  283. 
Where  the  legal  representative  asserts  that  the  property  is  bis  own,  and  has 
not  come  to  him  from  the  deceased  judgment;  debtor,  he  cannot  set  up  a 
jus  ttrtii,  so  as  to  come  in  under  s.  278  and  the  following  sections  of  the 
Code.  He  can  only  do  so  where  he  opposes  execution  against  any  parti- 
cular property  on  the  ground  that,  although  it  is  vested  ii:  him,  it  is  vested 
in  him  not  beneficially  by  reason  of  his  being  the  representative  of  ths 
judgment  debtor,  but  as  trustee  or  executor  of  some  one  else.  In  that 
case  either  party  may  have  the  question  of  jus  tertii  determined  in  a 
separate  suit. 

So  held  by  the  Full  Bench,  TYRRELL,  J..  dissenting. 

Held  by  TYRRELL,  J.,  contra,  that  where  the  legal  representative  of  a 
deceased  party  to  the  decree  appears,  not  in  his  capacity  of  legal  representa- 
tive contesting  a  question  arising  between  the  parties  and  relating  to 
the  execution,  discharge  or  satisfaction  of  the  decree  but  in  his  personal 
character  independent  of  the  suit  and  decree,  and  prefers  a  claim  under 
s.  278  on  tbe  ground  that  the  decree  h?s  no  operation  against  certain 
property  attached,  for  reasons  personal  to  the  objector  and  antagonistic  to 
all  the  parties  and  their  representatives  as  such,  the  objector  is  not  de- 
barred from  bringing  a  separate  suit  by  the  mere  accident  that  he  is  a 
legal  representative  in  the  execution-proceedings. 

Observations  by  STRAIGHT,  J.,  as  to  the  necessity  of  conducting  the  pro- 
ceedings in  execution  of  decree  with  the  same  care,  and,  as  far  as  practic- 
able in  accordance  with  the  same  procedure  as  that  adopted  in  regular 

suits.  BETH  CHAND  MAL  v.  DURGA  DEI,  12  A.  813  (F.B.)  =  10  A.W.N. 

(1890)  137  ...  946 

(9)  Bee  APPEAL,  12  A,  397. 

(10)  Bee  APPEAL  (SECOND  APPEAL),  12  A.  579. 

(11)  Bee  CIVIL   PROCEDURE  CODE,    1882,  10   A.  35  ;   10  A.  83  ;  10  A.  188  ;    10 

A.  506  ;  10  A.  570  ;    11  A.  94  ;    11  A.  228  ;    11  A   372  ;  11  A.  333  ;    11  A. 
392  (F.B.)  ;  12  A.  179  ;  12  A.  440  (F.B  )  ;  12  A.  546  ;  12  A.  564. 

(12)  Bae  LIMITATION  ACT  (XV  OF  1877),  10  A.  71  ;  12  A.  64. 

(13)  Bee  PARTIES  TO  SUITS,  12  A.  73. 

(14)  Sse  PRACTICE  AND  PROCEDURE.  11  A.  314. 

(15)  Bee  STEP-IN-AID  OF  EXECUTION,  12  A.  399  (P.B.). 

(16)  See  TRANSFER  OF  PROPERTY  ACT,  e.  87,  12  A,  61  ;  12  A  ;  539. 
Execution  Sale. 

Postpjnem'.nt.  of  sale  in  execution— Sale  held  through  order  for  postponement 
MOI  reading  the  conducting  officer— Material  irregularity  in  conducting 
sale— Illegal  sale— Civil  Procedure  Code.  1882,  s.  311.— Tbe  Court  execut- 
ing a  decree  passed  an  order  postponing  a  sale  in  execution,  but  the 

1170 


GENERAL  INDEX 

Execution  Sale  —  'Coicluded). 

order  (ailed  to  reaoh  tha  offnsr  conducting  the  sale,  and  the  sale  was 
CDnequantly  held.  Tha  udgment-debtor  applied  to  hava  th:  sale  set 
aside  as  void. 

HsW  that  the  effect  of  the  Court's  order  for  postponemant  of  the  sale  was  to 
deprive  tha  offioer  of  all  legal  authority  to  hold  it  on  the  date  previously 
fixed  ;  that  his  not  being  aware  of  the  crder  was  not  material  ;  that  tha 
defeoi  in  the  sale  amounted  to  an  illegality  and  not  merely  to  an  irregu- 
larity within  the  meaning  of  s.  Gil  of  the  Civil  Procedure  Code  ;  thit 
consequently  it  was  not  necessary  to  show  that  the  defect:  had  caused  sub- 
stantial loss  to  tha  judgment-debtor  ;  and  that  the  Court  could  not  con- 
firm the  illegal  sale,  but  mist  hold  it  to  be  void.  8ANT  LAL  v.  UMBAO 
UN-NISSA,  12  A.  96  =  9  A.W.N.  (1889),  201  ...  811 

Excise. 

See  ACT  XXII  OP  1881  (EXCISE),  10  A.  577. 

Extortion. 

Bee  SEPARATE  SENTENCES.  10  A.  58. 

False   Personation. 

See  SEPARATE  SENTENCES,  10  A.  53. 
Fiduciary  relation. 

See  BURDEN  OP  PROOF,  12  A.  523. 
Further  Enquiry. 

Sae  GRIM.  PRO.  CODE,  1332.  8.  437,  12  A.  434. 
Governor  General  in  Council. 

Legislative  power  of— See  STATUTE  24  AND  25  Vn.,  0.  67,  11  A.  490. 

Harbouring  offenders. 

See  PENAL'CODS,  12  A.  432. 

High  Court. 

(I)  Sae  CIVIL  PROCEDURE  OODE,  1832,  10  A.  119 ;  10  A,  467  ;  11  A.  333. 
Hindu  Law. 

i.— ADOPTION. 

2.— ALIENATION. 

3.— DEBTS. 

4.— ENDOWMENTS. 

5.— GIFT. 

6.— IMPARTIBLE  ESTATES 

7.— INHERITANCE. 

8.— JOINT  FAMILY. 

9.— MAINTENANCE. 
10.— REVESSIONER. 
11.— STRIDHAN. 
12.— WIDOW. 
1.— Adoption. 

(1)  Hindu    Law —Benares    school— Mitakshara— Adoption— Power    of     Hindu 

uiiow  to  adopt—  Necessity  of  express  authority  of  deceased  husband— 
Maxim  q-ioi  fieri  non  di'nd'.,  fa-Aum  viltt.—Held  by  tha  Pull  Bench  that, 
according  to  tha  San^ras school  of  Hindu  1  *w,  a  Hindu  widow  cannot  mike 
a  valid  adoption  to  her  deceased  husbind  without  his  express  authority  ; 
that  aa  adoption  actually  mtde  by  her  without  such  express  authority 
is  illegal  and  void  and  that  the  mnim  qu~>Jifltri  non  debuit,  factxm  valet, 
is  applicable  to  smb.  an  adoption.  TULSBI  BAM  v.  BEHARI  LAL,  12  A. 
328  (P  B.)  ...  956 

(2)  See  POSSESSORY  TITLE,  12  A.  51- 

2.  —Alienation. 

See  HINDU  LAW  (WIDOW),  11  A.  253. 

3.— Debts. 

Bee  HINDU  LAW  (JOINT  FAMILY),  12  A.  99. 
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Bee  TRUST,  11  A.  18. 

5.— Gift. 

Joint  Hindu  family— Maintenance-rOi/t  to  widow  by  member  of  joint  family— 
Construction— Gift  presumed  to  le  of  life  estate  only.— Disputes*  having 
arisen  between  the  sole  surviving  member  of  a  joint  Hindu  family  and  his 
brother's  widow,  an  amicable  arrangement  was  come  to,  and  certain  deeds 
•were  executed  by  both  parties,  under  which  the  widow  was  placed  in  pos- 
session of  a  certain  house.  On  the  part  of  ths  brother-in-law  it  was  recit- 
ed that,  witb  a  view  to  permanently  settling  the  matters  in  dispute,  he 
had  received  in  cash  from  the  widow  the  value  of  his  share  in  the  house, 
that  she  had  been  put  in  possession  of  the  house  and  was  in  sole  proprie- 
tary possession  thereof,  and  that  he  had  no  connection  whatever  with  it. 
Subsequently,  the  widow  executed  a  deed-of-gift  purporting  to  convey  to 
the  donee  an  absolute  proprietary  title  to  the  house.  After  her  death,  the 
brother-in-law  brought  a  suit  against  tha  donee  to  recover  possession  of 
the  house,  on  the  ground  that  the  deed-of-gift  could  not  convey  to  him 
more  than  tbe  life-interest  of  the  widow  donor. 

Held  that  the  deed  of  gift  mus!;  be  construed  with  reference  to  the  nature  of 
the  general  rights  of  the  donor  at  the  time  of  execution,  as  a  Hindu 
widow  in  a  joint  Hindu  family,  entitled  only  to  maintenance.  Held 
also,  having  regard  to  the  rules  of  the  Hindu  law  regarding  tbe  possession 
by  widows  of  joint  family  property  in  lieu  of  maintenance,  and  to  the  ex- 
perience of  the  Courts  in  connection  with  such  matters,  that  it  was  for  the 
donee  to  establish  clearly  and  specifically  that  the  donor,  at  the  time 
when  she  executed  the  deed-of-gift,  bad  any  such  absolute  right  of  owner- 
ship as  would  entitle  her  to  alienate  the  property  for  any  interest  beyond 
a  life-estate. 

Held  further,  that  there  was  nothing  in  the  deeds  under  which  the  donor 
obtained  possession  of  property,  which  placed  beyond  doubt  the  inten- 
tion of  the  parties  that  she  should  be  entitled  to  the  absolute  ownership 
of  the  property,  and  that  her  estate  therefore  could  at  best  be  regarded  as 
a  life-estate,  and  the  deed-of-gift  as  binding  upon  tbe  plaintiff  during  her 
life-time,  but  not  further.  GANPAT  RAO  v.  RAM  CHANDAE,  11  A.  296  = 
9  A.W.N.  (1889),  111  =  13  Ind.  Jur.  396  ...  616 

—6.— Impartible  Estates. 

Custom — Right  of  -possessor  of  impartible,  estate  to  alienite. — There  is  no  such  o> 
parcenary  in  an  estate  impartible  by  custom,  as,  under  the  law  of  the 
Mi'.akshara  governing  the  descant  of  ordinary  property,  attaches  to  a  son 
on  his  birth. 

The  son's  right  at  birth,  under  the  Mitakshara,  is  so  connected  with  the  right 
to  shara  in,  and  to  obtain  partition  of  tha  estate,  that  it  does  not  exist 
independently  of  the  latter  right. 

Where  a  custom  is  proved  to  exist,  it  supersedes  the  general  law,  which,  how- 
ever, still  regulates  all  beyond  the  custom. 

In  regard  to  a  raj  estate  in  Gorakhpur,  by  custom  impartible  and  descend- 
ing by  primogeniture,  the  family  being  in  other  respects  governed  by  the 
Mitak-thara  law,  the  present  Raji's  alienation  of  part  of  that  estate  was 
alleged  by  his  son  to  be  invalid  as  against  him. 

Hdd  that  if  there  had  been  no  custom  of  impartibility,  tbe  Raja's  power 
over  the  estate  would  have  been  restricted  by  the  law  declared  in  Mitak- 
sbara,  ch,  I,  s.  1,  v.  27  ;  and  the  gift  would  have  been  void.  But,  there 
being  the  above  custom,  the  question  was  how  far  the  general  law  was 
superseded,  and  whether  the  right  of  the  son  to  control  the  father's 
act  in  this  respect  was  beyond  the  custom. 

Held  that  in  regard  to  impartible  estate,  the  son's  right  at  birth  did  not 

•  exist  where  there  was  no  right  on  his  part  to  partition  ;  also  that  inaliena- 
bility dependent  on  custom  or  on  the  nature  of  tbe  tenure.  In  this  case 
the  evidence  did  not  establish  that  by  custom  the  estate  v?aa  inalienable. 
8ARTAJ  K.UARI  v.  DEORAJ  KUARI,  10  A.  272  (P.O.)  =  15  I.  A.  51  =  5  Bar. 
P. C.J.  139  =  12  Ind.  Jur.  213  ...  182 

—7.—  Inheritance, 

Hindu  Law — Exclusion  from  inheritance — Idiocy — Madness.  The  rule  of  Hindu 
law  which  diequalifieB  "  idiots  "  and  "  madmen  "  from  inheritance  should 
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be  enforced  only  upon  the  most  clear  and  satisfaotoiy  proof  that  its 
requirements  are  satisfied. 

The  rule  does  not  contemplate  the  disqualification  of  persona  who  arc  merely 
of  weak  intellect  in  the  sense  that  they  are  not  up  to  the  average 
standard  of  human  intelligence,  or  endued  with  the  business  capacity  to 
manage  their  affairs  properly.  BUBTI  v.  NARAIN  DAS,  12  A.  530=10 
A.W.N.  (1890)  110  ...  1082 

8.— Joint  Family. 

(1)  Evidence  of  separation— Dennimtnt  of  shires  in  ancestral  property. — A  four- 

anna  ancestral  share  in  a  zemindati  village  was  owned  by  two  brothers,  in 
which  the  share  of  H,  son  of  one  of  the  brothers,  was  one-half,  the 
remaining  half  being  the  shire  of  the  plaintiff?,  the  descendants  of  the 
other  brother.  In  the  village  records  there  has  been  a  definement  of  shares 
followed  by  entries  of  separate  interest  in  the  revenue  records,  and  since 
1264  Fasli  the  two  plaintiffs  have  each  been  recorded  as  the  owner  of  a  one- 
anna  share  and  H  of  a  two-anna  share  thereof.  The  entire  four-anna 
share  has  been  in  the  possession  of  mortgagees  from  (the  year  1811) 
excepting  the  sir  lands  of  which  H  held  separately  his  own  share,  vi2., 
10  bighas.  On  the  7th  July,  1883,  H  executed  a  deed-of  gift  of  his  tws- 
anna  shares  in  favour  of  the  defendants,  and  caused  mutation  of  names  to 
be  madfl  in  their  favour  surrendering  to  them  at  the  same  time  possession 
Of  the  sir  land,  H  died  on  the  21st  January,  1884,  leaving  neither  son, 
widow  no:  daughter,  and  the  plaintiffs  were  his  beirs-at-law.  They 
brought  this  suit  to  set  aside  the  deed-of-gift  and  for  possession  of  the  sir 
land  from  the  defendants.  The  suit  was  dismissed  by  the  Court  of  first 
instance,  and  in  appeal  the  District  Judge  affirmed  the  decree,  holding 
that  the  four-anna  share  was  not  joint  and  undivided  property  between 
tha  co-sharers,  and  that  H  was  in  separate  possession  of  the  two-anna 
share  of  which  the  defendants  were  the  donee?.  On  second  appeal  it  was 
contended,  that  inasmuch  as  since  1844  there  oould  have  been  no  separate 
enjoyment  of  the  four  annas  which  was  in  the  possession  of  the  mortgagees, 
the  evidence  afforded  by  separate  registration  oould  not  prove  actual 
separation. 

Held,  that  from  evidence  of  definement  of  shares  followed  by  entries  of 
separate  interests  in  the  Revenue  records,  if  there  be  nothing  to  explain 
its  separation  as  to  estate  may  be  inferred.  Joint  familiy  property  in 
the  hands  of  mortgagees  may  be  separated  in  estate,  although  there 
oould  be  no  separate  enjoyment  of  the  shares  so  separated.  RAM  LAL  v. 
DEBI  DAT,  10  A.  490  =  8  A.W.N.  (1888),  203  =  13  Ind.  Jur.  117  ...  329 

(2)  Money-decree    against  deceased  member — Execution  after  judgment' debtor's 

death  against  joint  family  property  not  allowed.— The  mere  obtaining  of 
a  simple itnoney-deoreegagainst  a  member  of  a  joint  Hindu  family  without 
any  steps  being  taken  during  his  lifetime  to  obtain  attachment  under  or 
execution  of  the  decree,  does  not  entitle  the  decree-holder,  after  the 
judgment-debtor's  death  and  a  subsequent  partition,  to  bring  to  sale  in 
execution  of  the  decree,  the  interest  whioh  the  judgment-debtor  had  in 
the  joint  family  property.  JAGANNATH  PRASAD  v.  SlTA  RAM,  11  A. 
302  =  9  A.W.N.  (1889)  81  ...  620 

indu  Law — Joint  Hindu  family.— Mortgage  and  decree  thereon  affecting  joint 
family  property— Mortgage  effected  by  and  decree  passed  against  father 
only  —Father's  debt— Effect  of  mortgage  and  decree  on  son's  rights  and 
interests.—  Where  a  Hindu  son  is  coming  into  Court  to  assail  either  a 
mortgage  made  by  his  father,  or  a  decree  passed  against  his  father,  or 
a  sale  held  or  threatened  in  execution  of  such  decree — Whether  it  be  upon 
a  mortgage  security  or  in  respect  of  a  simple  money  debt — where  there 
is  nothing  to  show  any  limitation  of  the  extent  of  interest  sold  or 
threatened  with  sale  or  charge  J  in  a  security  or  dealt  with  by  a  decree,  it 
rests  upon  him,  if  he  seeks  to  escape  from  having  his  interest  aflccted 
by  the  sale,  to  establish  that  the  debt  he  desires  to  be  exempted  from 
paying  was  of  such  a  character  that  he,  as  the  son  of  a  Hindu,  would 
not  be  under  a  pious  obligation  to  discharge  it,  or  that  his  interests  in  the 
property  was  not  covered  by  the  mortgage  or  touched  by  the  decree,  or 
affected  by  the  sale  certificate.  BENI  MADHO  v.  BASDEO  PATAK.  12  A. 
99  =  10  A.W.N.  (1890)  17  ...  813 
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(4)  Joint  Hindu  family — Money-decree  against   lathir  alone  ftr  his  personal  debt 

— Attachment  of  jcint  family  property— Suit  by  sons  to  set  aside  attachment 
—  C.  P.  Code,  1882,  5.  278. — Wherein  execution  of  a  simple  money-decree 
obtained  against  the  father  only  in  a  joint  Hindu  family  in  respect  of  a 
bond  debt  icourred  by  him  personally,  the  decree-holders  attached  the 
whole  of  the  joint  family  property,  and  before  sale  in  execution  took  place, 
the  sons  of  the  judgment-debtor  objected  to  the  attachment  under  s.  '278 
of  the  Civil  Procedure  Code,  and,  the  objection  having  been  disallowed, 
sued  for  a  declaration  that  they  were  entitled  to  a  share  in  the  property 
and  for  its  release  frcm  attachment,  held  that  the  plaintiffs  were  entitled 
to  impeach  the  attachment  upon  the  ground  that  it  affected  interests  which 
the  decree  could  not  touch  and  which  therefore  could  not  be  attached  under 
it,  and  that  they  were  in  a  position  to  ask  to  have  those  interests  exempt- 
ed from  th9  threatened  sale  in  execution.  BAM  DAYAL  v.  DURGA 
SINGH,  12  A.  209  =  10  A.W.N.  (1890)  83  ...  882 

(5)  See  HINDU  LAW  (GIFT),  11  A.  296. 

(6)  See  HINDU  LAW  (MAINTENANCE),  11  A.  194. 
—9.— Maintenance, 

11)  Joint  Hindu  family — Hindu  widrw — Maintenance — Suit  by  sister-in-law 
against  brother-in-law -Death  of  plaintiff's  husband  prior  to  his  fathtr's 
death  and  therefore  before  devolution  of  father's  self-acquired  estate — 
"Ancestral property" — Legal  obligation  o\  heir  to  fulfil  moral  obligations  of 
last  propiietcr. — In  a  Hindu  family  governed  by  the  Mitakshara  law,  and 
living  joint  in  food  and  worship,  there  was  no  joint  or  ancestral  property, 
but  the  father  possessed  certain  separate  and  self-acquired  property.  He 
had  two  eons,  one  of  whom  predeceased  him,  leaving  a  widow  He  died 
intestate,  leaving  a  son  and  a  widow.  The  widow  of  the  son  who  had 
predeceased  bis  father,  was,  at  the  time  o!  her  husband's  deatb,  a  minor  : 
she  had  never  cohabited  with  him  or  resided  with  his  family  or  received 
from  them  any  maintenance,  but  had  always  resided  with  and  been  main- 
tained by  her  own  father.  After  her  father-in-law's  death,  ehe  sued  her 
brother-in-law  and  her  father-in-law's  widow  for  maintenance,  which  she 
claimed  to  have  charged  upon  the  immoveable  property  which  bad  belong, 
ed  to  the  father-in-law  during  his  lifetime,  and  which  wao  now  in  the 
hands  of  the  defendants. 

Held  (MAHMOOD,  J.,  expressing  no  opinion  on  this  point)  that  the  property 
in  suit,  though  inherited  by  the  defendants  could  not,  so  far  as  the  plaint- 
ifi's  rights  were  concerned,  be  correctly  described  as  "ancestral  property" 
in  the  defendants'  hands  from  which  she  would  be  entitled  to  main- 
tenance ;  inasmuch  as,  during  the  father's  lifetime,  it  was  not  in 
any  sense  ancestral,  and  the  sons  had  co-parcenary  interest  in  it, 
but  merely  the  contingent  interest  of  taking  it  on  their  father's  death 
intestate,  and  in  the  case  of  the  plaintiff's  husband,  such  interest,  by 
reason  of  his  predeceasing  his  father,  never  became  vested. 

He'd,  however,  that  tha  father  was  under  a  moral,  though  not  a  legal,  obli- 
gation not  only  to  maintain  his  widowed  daughter-in-law  during  his  life- 
time, but  also  to  make  provision  out  of  his  self-acquired  property  for  her 
maintenance  after  his  death  ;  and  that  such  moral  obligation  in  the 
father  became  by  reason  of  his  self-acquired  property  having  come  by 
inheritance  into  the  bands  of  his  surviving  son.  a  legal  obligation  enfor- 
ceable by  suit  against  that  son  who  took  tie  estate  not  fcr  his  own 
benefit  but  for  the  spiritual  benefit  of  the  last  proprietor  and  against  the 
property  in  question. 

Per  MAHMOOD.  J.— There  is  no  difference  between  the  Mitakshara  and  the 
Bengal  Schools  of  Hindu  law  regarding  the  principle  that  the  right  of 
inheritanoe  is  based  on  the  spiritual  benefits  which  the  heir,  by  taking 
the  estate,  renders  to  the  eoul  of  the  deceased  proprietor.  There  is  a 
difference  between  the  two  schools  only  on  a  matter  of  detail  relating  to 
questions  of  preference  between  various  competing  classes  of  heirs,  JANEI 
v.  NAND  RAM,  11  A.  194  iF  B.)  =  A.W.N.  (1886)  30=13  Ind,  Jur.  347...  552 

(2)  Hindu  Law— Hindu  widow— Maintenance. — Assefsment  of— In  estimating 
the  amount  of  maintenance  which  should  be  allowed  to  a  Hindu  widow 
out  of  her  husband's  estate,  regard  should  be  had  to  the  value  of  the 
estate  as  gauged  by  the  annual  income  derivable  therefrom,  to  the  position 
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and  status  of  the  deceased,  and  to  the  position  and  the  status  of  the 
widow,  and  the  expenses  involved  by  the  religious  and  other  duties  which 
she  has  to  discharge. 

Per  MAHMOOD,  J. — The  amount  of  maintenance  should  not  be  determined 
with  reference  to  the  principle  that  the  life  of  a  Hindu  widow  should  be  of 
a  peculiarly  asoetio  character,  and  that  she  should  have  only  a  "  starving 
allowance."  The  austerities  enjoined  upon  Hindu  widows  are  matters 
not  of  legal  obligation,  but  only  of  moral  injunction,  and  cannot  be 
enforcad  by  Courts  of  justice.  The  Courts  should  bear  in  mind  that 
Hindu  widows  ara  by  ancient  custom  debarred  from  re- marriage,  and 
should  fit  the  maintenanca  at  a  sum  sufficient  to  obviate  the  danger  of 
the  widow  being  driven  to  immorality.  BAISNI  v.  BUP  SINGH,  12  A.  558 
=  10  A. W.N.  (1890',  112  ...  1101 

(3)  Bee  HINDU  LAW  (GIFT),  11  A.  296. 
1 0.— Reversioner . 

Bee  HINDU  LAW  (WIDOW),  10  A.  485, 

1  l.~Stridhan. 

Shares  in  village  held  by  wife  of  former  proprietor— MHakshira— Mutation  of 
names  in  the  settlement  record.—  A  share  in  a  patidart  village  given  by  a 
Hindu  proprietor  to  his  wife  may  become  her  stridhan,  within  the  con- 
templation of  the  Mitakshara,  section  II,  cl,  1.  enabling  her  to  make  a 
valid  gift  of  it. 

A  transfer  from  a  husband  of  a  share  in  a  village  was  not  formally  oarried  out, 
otherwise  than  by  its  being  evidence  by  mutation  of  names  in  the  settle- 
ment record  and  a  son,  claiming  as  bis  father's  heir,  alleged  that  his 
mother's  name  was  only  used  benami  by  the  father. 

Held,  that  a  finding  that  such  mutation  was  not  for  the  purpose  of  putting 
the  property  into  the  name  of  the  wife,  beiiami  for  the  husband,  but  foe 
her  own  benefi",  was  substantially  correct.  THAKRO  v-  GANGA  PBASAD, 
10  A.  197  =  15  I. A.  29  =  5  8ar.  P.C.J.  133  ...  132 

12. -Widow, 

(1)  Gift  by  Hindu  widow  of  lier  own  interest  and  that   of  consenting  revirsizner- 

A  Hindu  widow  in  possession  can,  with  the  consent  of  a  reversioner,  make 
a  valid  gift  which  will  operate  so  far  as  the  interest  of  the  widow  and  that 
of  the  consenting  reversioner  are  concerned.  BAMADHIN  v.  MATHUBA 
SINGH,  10  A.  407  =  8  A. W.N.  (1888),  79  =  13  Ind.  Gas.  232  ...  274 

(2)  Adverse  possession  against  widow — Beversioners — 4c^YFo/1877  (Limitation 

Act),  sch,  ii,  Nos.  141,  144, — The  plaintiffs  sued  for  psssession  of  certain 
zamindari  property  as  reversioners  to  the  estate  of  one  C,  their  right  to 
sue  having  accrued  as  alleged  on  the  death  of  the  widow  of  C,  which  took 
place  on  14th  October,  1884.  The  defendant,  alleging  himself,  to  be  the 
adopted  son  of  C,  and  being  in  possession  of  the  property  in  dispute  sinoe 
the  death  of  C,  which  happened  in  1869,  contended  that  the  claim  was 
barred.  The  Court  of  first  instance  dismissed  the  claim  aa  barred  by 
art.  118  of  the  Limitation  Act,  and  in  appeal  the  District  Judge  held  the 
claim  was  barred  by  defendants'  adverse  possession  over  the  property  for 
more  than  12  years.  On  second  appeal,  it  was  contended  that  the  suit 
being  by  a  Hindu  entitled  to  possession  as  a  reversioner  on  the  death  of  a 
female,  was  governed  by  art.  141  of  the  Act  and  therefore  not  barred. 
Held,  that  aa  on  the  facts  found  the  adopted  son  held  adversely  to  the 
widow,  adverse  possession  which  barred  the  widow  barred  also  the  rever- 
sioners and  therefore  the  claim  was  barred.  GHANDHABAP  SINGH  v. 

LACHMAN  SINGH,  10  A,  485-8  A. W.N.  (1888)  192  ...          33 

(3)  Gift  ot  immoveable  property  by  husband— Lift-interest— Heritable  interest 
—Alienable  interest — Appeal— Practice— Change  of  pleading  in  appeal. — 
The  plaintiff,  alleging  himself  to  be  joint  in  estate  with  A,  his  grand-uncle, 
suit  to  set  aside  an  absolute  gift  of  the  house  in  suit  made  by  A,  in  favour 
of  his  wife,  as  also  the  subsequent  sale  of  the  house  by  the  wife  to  the  de- 
fendant. The  lower  Appellate  Court,  finding  that  A  was  separate  in  estate 
from  plaintiff  and  the  sole  and  exclusive  owner  of  the  house,  held  the  gift 
to  the  wife  and  the  sale  by  her  to  defendant  valid  and  dismissed  the  suit, 
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on  appeal  to  this  Court  plaintiff  contended  that  he  was  the  heir 
of  the  donee  and  that  under  the  deed-of-gift  she  had  uo  power  to  alienate. 

Held,  that  the  case  put  forward  in  second  appeal  being  totally  different 
from  that  which  was  originally  put  forward  and  tried,  the  appeal  should 
be  dismissed. 

Held,  further,  that  frcm  the  wording  of  the  deed-of-gift  it  appeared  that 
the  husband  intended  to  give  and  did  give  to  his  wife  an  heritable  estate 
in  and  power  of  alienation  over  the  property  the  subject  of  the  gift  and 
therefore  the  sale  by  the  wife  was  valid.  KANHIA  v.  MAHIN  LAL,  10  A. 
495  =  8  A.W.N.  (1888)  181  ...  333 

(4)  Alienation  by  widow  to  h(r  married  daughter — Beversioner-r Declaratory  suit 

—Act  I  of  1877  (Specific  Belief  Act),  s.  42  —The  effect  of  a  gift  by  a  Hindu 
widow  of  her  deceased  husband's  estate  to  her  daughter,  is  merely  to 
accelerate  the  latter's  succession  and  put  her  by  anticipation  in  posses- 
sion of  her  life  estate,  and  therefore  affords  no  cause  of  action  to  a  rever- 
sioner  to  maintain  a  declaratory  suit  impeaching  the  gift. 
Per  MAHMOOD,  J.,  that  in  the  exercise  of  the  discretion  allowed  to  the 
Court  by  s.  42  of  the  Specific  Relief  Act,  a  declaratory  decree  should  be 
refused  to  the  plaintiff  in  such  a  case,  where  the  donee  was  a  married 
woman  and  capable  of  bearing  a  son  who  would  bo  the  next  reversioner  to 
the  full  ownership  of  the  estate  of  the  donor's  deceased  husband.  BHUFAL 
RAM  v.  LACHMA  KUAR,  n  A.  253  =  9  A.W.N.  (I839j  22  ...  589 

(5)  Bee  ACT  XV  OF  1856   (HINDU  WIDOW'S  RE-MARRIAGE),  11  A.  330. 

(6)  See  HINDU  LAW  (ADOPTION),  12  A.  328. 

(7)  See  HINDU  LAW  (MAINTENANCE),  12  A,  553. 
Husband  and  Wife. 

See  CRIMINAL  PROCEDURE  CODE,  1882,  11  A.  480. 
Hypothecation. 

(1)  Moveable  property— Non-existent  moveable  — Contract  to  assign  after  acquired 

chattels— Completion  of  assigument  en  property  coming  into  existence- 
Transferee  with  notice  of  hypothecation— Suit  against  transferee  fcr  dama- 
ges for  wrongful  conversion — Measure  cf  damages,— Held, \ipon  principles  of 
equity,  that  a  hypothecation  of  certain  future  indigo  produce  was  a  valid 
contract  to  assign  such  produce  when  it  should  comeinto  existence  ;  and 
that  the  hypothecation  became  complete  when  the  crop  was  grown  and 
the  produce  realized,  and  was  enforoible  against  a  transferee  of  such 
produce  with  notice  of  the  obligee's  equitable  interest. 
Held,  also  than  an  interest  would  not  avail  against  a  transferee  without 
notice. 

In  a  suit  against  such  a  transferee  with  notice,   who  had  sold  the  produce, 
for  damages  for  wrongful  conversion  of  the  security — 7;eZd,that  the  measure 
of  damage?,  under  ordinary  oirjumatanoes,  and  where  a  fiir 
obtained,  would  be  the  amount    which  the   defendant  had  realized  by 
sale.    BANSIDHAR  v.  SANT  LAL,  10  A.  133  =  8  A.W.N.  ;  (1888)  35      ...  90 

(2)  See  TRANSFER  OF  PROPERTY  ACT,  1832,  10  A,  20. 
Idiocy, 

See  HINDU  LAW  (INHERITANCE),  12  A.  530. 
Impartible  estate. 

See  HINDU  LAW  (IMPARTIBLE  ESTATES),  10  A.  272. 
Indemnity. 

See  LEASE,  10  A.  531, 
Indian  Councils  Act,  1861. 

See  STATUTE,  24  and  25  Vic.,  C.  67,  11  A.  490. 
Injunction, 

Co-sharers— Dealing  with  joint  property— Building  by  one  co-sharer  against  the 
wish  of  othtrs — Suit  for  injunction  to  restrain  building— Discretion  of 
Court— Act  1  of  1877  (Specific  Relief  Act),  s.  54.— One  of  several  co-sharers 
in  »  mahal  having  begun  to  erect  certain  kaohha  buildings  upon  the 
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common  land,  another  co-sharer,  three  or  four  days  after  the  building  had 
commenced,  brought  a  suit  (or  an  injunction  to  restrain  the  continuance 
thereof,  on  the  ground  that  the  defendant  was  ousting  the  plaintiff  as  a 
co-sharer  from  a  portion  of  the  common  land.  It  was  found  that  the 
defendant  was  building  upon  land  which  was  in  excess  of  the  share  which 
would  come  to  him  on  partition,  and  that  on  partition  the  plaintiff  could 
not  be  adequately  compensated. 

Held,  by  the  Fall  Bench  that  the  plaintiff  was  entitled  to  a  perpetual  injunc- 
tion restraining  the  defendant  from  proceeding  further  with  the  building, 
and  directing  that  the  building  so  far  as  it  had  proceede  d  be  pulled  down, 
and  prohibiting  the  defendant  from  building  on  the  land  as  exclusive 
owner  at  uny  future  time. 

Per  Straight,  J.,  that  it  was  for  the  defendant-appellant  to  show  that  the 
lower  appellate  Court  had  exercised  a  wrong  discretion  in  granting  the 
injunction,  and  that,  this  not  having  been  shown,  the  High  Court,  ought 
not  to  interfere.  8HADI  v.  ANUP  SINGH,  12  A.  436  (F.B.)  =  10  A.W.N. 
(1890),  95  ...  1023 

Injunction,  Temporary. 

See  CIVIL  PROCEDURE  CODE,  1882,  10  A.  80. 
.Interest, 

See  BOND,  10  A.  85;  11  A.  416. 
Intervenor. 

See  ACT  XII  OP  1831  IM.W.P.  RENT/,  10  A.  317. 
Irregularity. 

See  APPEAL.  12  A.  200. 
Jamabandi  Papers. 

See  BURDEN  OF  PROOF,  12  A.  301. 
Joinder  of  causes  of  action. 

See  CONTRIBUTION,  12  A.  HO. 
Joinder  of  Parties. 

See  CONTRIBUTION,  12  A.  110, 

Joint  Decree. 

See  CIVIL  PROCEDURE  CODE,  1382,  10  A.  570. 
See  POSSESSORY  SUIT,  12  A.  555. 

Judgment. 

See  EVIDENCE  ACT  (I  OF  1972',  12  A.  752  (P,B.) 
Judicial  Officers,  Liability  of. 

See  ACT  XVIII  OF  1850,  12  A.  115. 

Jurisdiction. 

(1)  Partition,  suit  for— Claim  for  partition  of  share  less  than  Rs,  1,000  in  family 
property  exceeding  Bs.  1,000— Act  VI 0/1871  (Bengal  Civil  Courts  Act) , 
s.  20 — "  Subject-matter  in  dispute" — Jurisdiction  of  Munsif— Decree  for 
partition  of  defendant's  fhares  inter  se. — In  a  suit  instituted  in  the  Court 
of  a  Munsif  by  a  member  of  a  Muhammadan  family  to  have  her  share  of 
the  family  property  partitioned,  the  value  of  the  plaintiff's  share  was 
found  to  be  less  than  Rs.  1,000  and  the  value  of  the  whole  family  pro- 
perty exceeded  Rs.  1,000.  The  lower  appellate  Court  decreed  partition 
not  only  of  the  plaintiff's  share,  but  also  of  the  shares  of  the  defendants 
inter  se,  though  such  partition  was  not  asked  for. 

Held,  that  the  subject-matter  in  dispute  in  the  suit,  within  the  meaning 
of  s.  20  of  the  Bengal  Civil  Courts  Act  (VI  of  1871)  was  the  share  which 
the  plaintiff  asked  to  have  partitioned  ;  that  it  was  immaterial  that 
that  share  was  at  the  date  of  the  suit  a  portion  of  family  property 
which  exceeded  Ra.  1,000  in  value ;  and  that  the  Munsif  therefore  had 
jurisdiction  to  hear  the  suit. 
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Held,  also  that  the  lower  appellate  Court  had  no  jurisdiction  to  partition  as 
amongst  the  defendants  the  residue  of  the  property  left  after  the  parti- 
tioning off  of  the  plaintiff's  share.  HIKMAT  ALI  v.  WALI-UN-NISSA,  12 
A.  506=10  A. W.N.  (1890)  128  ...  1067 

(2)  Bee  ACT  XVIII  OF  1850,  12  A.  115. 

(3)  Presumption  of— See  CIVIL  PROCEDURE  CODE,  1882,  10  A.  119. 

(4)  See  MINOR  AND  GUARDIAN,  12  A.  213. 
Jurisdiction  of  Civil  Courts. 

(1)  Civil  Procedure  Code,  1882,  s.  II— Act  Xlt  of  1891  (N.W.P.  Rent),  ss.  61,83. 
85,  86,  93  I/)— Distress— Suit  fcr  declaration  of  proprietary  title  in  property 
said  to  have  been  lurongfully  distrained — Jurisdiction  of  Civil  Cwt. — In 
execution  of  a  decree  against  the  tenants  of  certain  zemindars,  the  plaintiff 
attached  and  sold  certain  trees  upon  the  holding  of  the  judgment  debtors, 
and  the  auction-purchaser  in  turn  transferred  them  to  the  plaintiff,  who 
obtained  possession.  Subsequently,  one  of  the  judgment-debtors  vacated 
the  land  on  which  the  trees  were  situate,  and  the  zemindars  let  the  land 
to  another  tenant.  This  last-mentioned  tenant  having  fallen  into  arrears 
of  rent,  the  zemindars,  purporting  to  act  under  8.  56  of  the  North-Western 
Provinces  Bent  Act  (XII  of  1881),  distrained  some  of  the  trees  of  which 
the  plaintiff  was  in  possession  under  his  purchase,  sold  them,  and  them- 
selves bought  them,  The  plaintiff  then  brought  a  suit  against  the 
zemindars,  praying  for  a  declaration  of  his  right  to  and  maintenance  of 
possession  of  the  tree?. 

Held  that  the  plaintiff  was  entitled,  under  s.  11  of  the  Civil  Procedure  C;de, 
to  bring  the  suit  in  a  Civil  Court  and  that  tha  Civil  Courts  were  not  pre- 
vented from  taking  cognizance  of  it  by  S3.  83,  85,  93  (/)  or  any  other 
provision  of  the  North-Western  Provinces  Rent  Act  (XII  of  1881). 
8HANKAR  8AHAI  V.  DIN  DIAL,  12  A.  409  (F.B.I  =  10  A. W.N,  1890,  145  1006 

See  LANDLORD  AND  TENANT,  10  A.  615  ;   12  A,  419  (F.B.) 
Jurisdiction  of  Civil  and  Revenue  Courts, 

(1)  See  ACT  XII  OF  1881  (N.W-P.  RENT),  11  A.  31  ;  11  A,  224. 

(2)  See  PARTITION,  10  A,  5. 

Jurisdiction   of  Sessions  Court. 

See  CRIMINAL  PROCEDURE  CODE,  1882,  10  A.  582. 
Jus  Tertii. 

See  EXECUTION.  OF  DECREE,  12  A.  313. 
Karlnde. 

See  PENAL  CODE,  12  A,  550. 
Lambardar  and  Co-sharer. 

See  BURDEN  OF  PROOF,  12  A.  301. 
Land  Acquisition  Act  (X  of  1870.', 

S.  55 — Part  of  property  acquired  for  public  pu  pises— Owner  dfsiring  that,  the 
whole  shall  be  acquired — Right  of  owner  not  restricted  to  smill  or  confined 
areas  -Convenience  of  owner  not  the  test- — The  Local  Government  having 
appropriated  (or  public  purposes  under  the  Land  Acquisition  Act  (X  of 
1870)  some  of  the  out-houses  attached  to  a  dwelling-house,  and  part  of  the 
compound  in  which  they  were  situate,  without  taking  the  house  with  its 
other  out-bouses  or  appurtenances  or  the  rest  of  the  compound,  the  cwner 
objected,  under  s.  55  of  the  Act,  that  the  Government  should  take  the 
whole  of  such  property  or  none. 

Held,  applying  to  s-  55  the  interpretation  placed  by  the  Courts  in  England 
upon  the  corresponding  s.  92  of  the  L%nd  Glauses  Consolidation  Act  (8  &  9 
Vic.,  o.  18),  that  the  section  wag  applicable,  and  the  objection  must  be 
allowed. 

Held,  also  that  the  rule  was  not  in  England  restricted  to  small  or  confined 
areas,  and  that  the  test  was  not  whether  the  part  appropriated  could  be 
severed  from  the  rest  of  the  property  without  inconvenience  to  the  owner. 

KHAIRATI  LAL  v.  SECRETARY  OF  STATE  FOR  INDIA,  11  A.  378  =  9  A. 
W.N.  (1889)  101  ...  669 
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(1)  Notice  cf  ejectment— Defetmination  of    tenancy— Act  XII  of   1881  /2V.  W.P. 

Rent  Act]  ;  ss.  36,  39  (c),  40—  Suit  for  ejectment  and  mesne  profits—  Pay- 
ments by  wrong-doer  in  postesnion  net  to  be  dediictfd  jrom  such  profits. — 
8.  39  (c)  and  s.  40  cf  the  N.W  P.  Rent  Act  (XII  of  188U  imply  thai  it  a 
land  bolder  has  failed  to  give  his  tenant  the  written  notice  of  ejectment 
required  by  s,  36,  the  tenancy  is  not  to  be  treated  in  law  as  having  ceased 
on  determination  of  tbe  term  provided,  but  is  to  be  treated  as  still 
subsisting. 

Where  upon  the  expiry  of  the  term  of  a  lease,  but  without  the  written 
notice  of  ejectment  required  by  s.  36  of  the  Act  having  been  given  by  tbe 
lessor,  possession  was  taken  and  rents  collected  by  persons,  claiming 
under  a  subsequent  lease — beld  that  tbe  tenancy  of  the  first  lessees  did  oot 
cease  upon  the  determination  of  the  term  of  their  lease,  that  the  second 
lessees  were  wrong-doers  in  usurping  possession  and  collecting  rents  and 
profits,  and  were  liable  in  a  suit  for  damages  by  way  of  mesne  profits,  after 
deduction  of  a  sum  paid  by  them  for  Government  revenue,  but 
without  deduction  of  what  they  had  paid  the  lessor  cr  of  the  ex- 
penses they  had  incurred  in  oollectirg  tbe  rents.  BH1TAB  DEI  v. 
AJUDHIA  PRASAD,  10  A.-I3  =  7  A.W.N.  (1887)  269 

(2)  Agrenntnt  by  ccctifancy  tenant  to    relinquish    his  holding— Agreiment  not 

enfcrceable — Suit  for  specific  ftrfoimance  of  agreement— Juiisdiction  of 
Civil  Courts.— Tbe  defendant,  who  was  a  tenant  with  a  right,  of  occu- 
pancy in  tbe  land  cultivated  and  held  by  him,  executed  a  kabuliat  in 
respect  of  tbe  said  land  in  favour  of  the  plaintiffs  (his  landlords),  agree- 
ing  that  on  the  expiry  of  the  term  fixed  in  tbe  kabuliat  he  should  have  no 
claim  to  retain  possession  of  tbe  cultivatory  holding,  but  that  he  should 
pive  it  up.  Plaintiffs  sued  for  ejectment  of  tbe  defendant  on  the  basis  of 
the  agreement,  and  obtained  a  decree  frrm  the  lower  appellate  Court. 
On  second  appeal  by  the  defendant 

Held  that  inasmuch  as  the  plaintiff  sought  to  enforce  the  covenant  contain- 
ed in  the  kabuliat  in  such  a  manner  as  to  extinguish  the  right  of  occu- 
pancy found  upon  tbe  facts  of  the  case  to  have  been  acquired  by  tbe 
defendant  in  tbe  land  in  suit,  such  suit  must  fail,  as  opposed  to  the 
policy  of  tbe  law  as  shown  in  tbe  provisions  cf  e,  9  of  the  Bent  Act 
(XII  of  18P1).  Such  a  tenant  may  be  ousted  frcm  bis  holding  by  enforce- 
ment of  the  remedies  given  in  that  behalf  in  s.  95  <d)  and  (/),  but  not  in 
tbe  manner  sought  by  the  plaintiff  in  this  action.  KAUBI  THAKDKAI  v. 
GANGA  NARAIN  LAL,  10  A.  615  =  8  A.W.N.  (1888),  239  ...  41* 

(3)  Occupincy  tenant— Trees,  sale  of— Such  sale  invalid— Act  XII  of  1891  (2V.  W. 

P.  Rent  Act},  s.  9. — The  trees  upon  an  occupancy  holding,  whether  planted 
by  the  tenant  himself  or  not,  belong  and  attached  to  such  holding,  and,  like 
it,  are  not  susceptible  of  transfer  by  the  tenant.  IMDAD  KHATUN  v. 
BHAGIBATH,  10  A.  159=8  A.W.N.  (1888),  32  ...  107 

(4)  Act    XII  of  1881    (N.W.P.  Rent  Act),     ss.    9,  206—  Occupancy    tenant- 

Mortgage  of  occupancy  "holding — Such  mortgage  not  "  act  inconsisUnt  with 
tJie  purpose  fcr  whi-h  the  land  was  lei" — Stiit  h  mortgagee  in  possession — 
Jurisdiction  cf  Civil  Court — App( al—  Objection  to  jurisdiction  not  taken  in 
first  Court. — A  mortgage  of  his  holding  by  an  occupancy  tenant,  under 
which  the  mortgagee  obtains  possession,  is  not  an  act  "  detrimental  to  tbe 
land"  or  "  inconsistent  with  the  purpose  for  which  the  land  waa  let," 
within  the  meaning  of  s.  93  (6)  of  the  N.W.P.  Rent  Act  (XII  of  1881).  An 
act  detrimental  to  the  land  means  an  act  which  injures  the  land  itself. 
An  act  inconsistent  with  tbe  purpose  for  which  tbe  land  was  let,  must  be 
some  such  act  as  the  making  of  a  tank,  or  the  altering  the  character  of 
the  land,  a?,  for  instance,  turning  it  from  agricultural  land  to  building 
land. 

But  a  mortgage  with  possession,  whether  the  possession  is  given  at  the  time 
of  the  granting  of  tbe  mortgage,  or  is  obtained  later  by  virtue  of  the 
mortgage,  is  a  transfer  within  the  prohibition  of  s.  9  of  the  N.W.P.  Rent 
Act. 

A  suit  by  the  zemindar  to  eject  the  mortgagee  of  an  occupancy  holding  or 
bis  representatives  in  possession,  does  not  fall  within  ss.  93  (6)  and  94  of 
the  N.W.P.  Rent  Act,  but  is  cognizable  by  a  Civil  Cour',  under  tbe  rules 
of  limitation  applicable  to  suits  in  such  Courts. 
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Under  s.  206  of  the  N  W.P.  Rent  Act,  when  no  objection  to  the  jurisdiction 
was  taken  in  the  first  Court,  an  objection  tu  the  jurisdiction  ia  not  to  be 
entertained  in  the  appellate  Court,  but  the  Judge  must  try  the  case  upon 
the  facts,  and  apply  the  law  applicable  to  those  facts.  MADHO  LAL  v. 
8HEO  PBADAD  MISR.  12  A.  419  (F,B.)  =  10  A.W.N.  (1820)  162  ...  1012 

Lease. 

(1)  Guarantee  for  rent — Indemnity — Continuing  guarantee— Death  of  surety — Act 

IX  of  1872  (Contract  Act),  ss.  124,  125,  clause  (2;,  126,  129,  131.— One  B 
proposed  to  take  a  lease  of  zemindari  property  from  M  for  the  period  of 
eight  years  at  a  rental  of  Rs.  3,900  per  annum.  M  declined  to  grant  the 
lease  until  the  payment  of  rent  during  the  term  of  eight  years  was  guaran- 
teed by  one  S,  the  father  of  the  plaintiff.  S  on  his  part  required  a 
guarantee  or  indemnity  against  any  rent  which  might  not  be  paid  by  B, 
and  which  he  might  under  his  proposed  guarantee  become  liable  to  pay. 
The  defendant's  father,  Q,  accordingly  gave  a  guarantee  to  S  in  the  fol- 
lowing terms:  "And  lor  your  satisfaction,  I  write  that  if  any  money 
remains  due  from  B  on  account  of  the  lease  for  any  year  or  harvest,  and 
if  you  have  to  pay  the  same  on  account  of  suretyship,  I  am  responsible 
to  you  to  pay  that  amount  to  you,  Rest  assured."  S  then  gave  bis 
guarantee  to  M,  and  he  granted  the  lease  to  B.  G  died  on  22nd  May  1880, 
B  failed  to  pay  the  rent  due  for  the  year  1883,  M  having  died,  his  repre- 
sentatives sued  S  on  his  guarantee  and  recovered  from  him  the  rent  due 
and  certain  costs  and  expenses.  S  then  died,  and  the  plaintiff,  as  his 
representative,  brought  this  action  against  defendant,  the  legal  represen- 
tative of  G,  to  recover  the  amount  of  the  decree  and  costs  which  S  had  to 
pay.  The  Court  of  first  instance  decreed  the  whole  claim  with  costs  to  be 
recovered  from  the  estate  of  G,  and  this  decree  was  confirmed  in  appeal  by 
the  District  Judge. 

On  second  appeal  it  was  contended  that  under  s.  131  of  the  Indian  Contract 
Act,  the  death  of  G  was  a  complete  answer  to  the  claim. 

Held,  that  assuming  that  the  case  was  that  of  a  continuing  guarantee  within 
the  meaning  of  s.  131  of  the  Indian  Contract  Act,  still,  having  regard  to 
the  object  for  which  the  two  guarantees  were  given,  it  must  be  conclud- 
ed that  the  parties  intended  in  the  one  case  that  the  lessor  should  be 
guaranteed  for  all  rent  which  might  become  due  during  the  currency  of 
the  lease,  and  that  S  should  be  guaranteed  for  any  of  that  rent  which  by 
reason  of  his  contract  of  guarantee  he  should  be  made  to  pay,  and  conse- 
quently, even  if  it  were  a  continuing  guarantee,  the  liability  of  G  was  not 
determined  on  bis  death. 

Held  further,  that  neither  G,  if  he  were  alive,  nor  on  his  death  the  defend- 
ant, as  his  representative,  can  be  made  liable  for  costs  and  expenses 
which  S  had  incurred  in  defending  the  previous  suit  against  him  for  rent 
brought  by  the  lessor,  there  being  no  evidence  to  show  that  S  acted  as  a 
prudent  man  would  have  done  in  defending  the  action  against  him  or  was 
authorizsd  by  defendant  to  defend  the  suit.  GOPAL  SINGH  v.  BHAWNI 
PRASAD,  10  A.  531  =  8  A.  W.  N.  (1888)  211  ...  357 

(2)  Bee  COMPANIES  ACT,  B.  144  (c),  12  A.  193. 

(3)  Bee  PUBLIC  THOROUGHFARE,  10  A,  498. 
Legal  Maxim. 

(1)  Aedificare  in  tuo  proprio  sole  non  licet  quod  alteri  noceat.—Qee  EASEMENT, 

10  A.  358. 

(2)  Omnia  prcesumuntur  rite  et  solemniter  essi  acta— Bee  CIVIL   PROCEDURE 

CODE,  1832,  10  A.  119. 

(3)  Sic  uttro  vt  ahenum  non  Icedas — See  EASEMENT,  10  A.  358. 

(4)  See  HINDU  LAW  (ADOPTION),  12  A.  328. 

Legal  Practitioners  Act  (XVI II  of  1879.) 

Ss,  27,  28,  29,  SO— Suit  by  pleadir  to  recover  fee  f<om  client — Agreement  for  fee— 
Agreement  not  in  writing  and  filed  in  Court.— BB.  27,  28  and  29  of  the 
Legal  Practitioners  Act  (XVIII  of  1879)  do  not  relate  to  any  arrange- 
ments or  agreement  made  between  a  litigant  and  his  own  pleader  as  to 
the  receipt  of  the  fees  which  are  actually  allowed  upon  taxation.  They 
do  not  provide  as  to  matters  which  relate  to  the  opposite  party,  or  the 
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fees  that  he  has  to  pay  the  legal  practitioner  of  the  opposite  party,  but 
provide  what,  as  between  the  pleader  and  bis  client,  shall  be  the  method 
in  which  certain  special  arrangements  are  to  be  entered  into.  They  make 
provision  for  agreements  between  pleaders  and  their  clients  which  relate 
to  the  payment  cf  remuneration  in  excess  of  and  apart  from  the  ancunt 
allowed  in  the  taxation  and  were  framed  upon  the  principle  which 
regards  with  jealous  scrutiny  aontracts  brought  about  by  persons  holding 
positions  of  active  confidence  towards  others,  such  as  a  pleader  necessarily 
occupies  in  reference  to  bis  client,  They  were  intended  to  protect  neces- 
sitous, improvident  or  careless  litigants,  frcm  being  taken  advantage  of 
by-unscrupulous  legal  adviser?.  RAZI-UD-IN  v.  KARIM  BAKSH,  12  A.  169 
=  10  A.W.N  (1890)  36  ...  85& 

Legal  Representative. 

(1)  See  CIVIL  PROCEDURE  CODE,  1892,  12  A.  410  (F.B.) 

(2)  See  EXECUTION  OF  DECREE,  112  A.  313. 
Letters  Patent.  N.W.P. 

(1)  S.    10— Practice— Appeal    from    single   Judge — "  Judgment"— Intei  locutory 

order — Order  refu&i'ig  leave  to  appeal  in  forma  pauperis — Civil  Procedure 
Code,  ss.  588,  591,  532.— Under  ss.  £88  and  591  of  the  Civil  Procedure 
Code,  no  appeal  lies,  under  s.  10  of  the  Letters  Patent  for  the  High  Court 
for  the  Notth-Weatern  Provinces,  from  an  order  of  a  single  Judge  refusing 
an  application  for  leave  to  appeal  in  forma  patiperis.  BANNO  BlBI  v. 
MEHDI  HUSAIN,  11  A.  375  =  9  A.W.N.  (1889)  70  ...  667 

(2)  8,  10-See  COURT  FEES  ACT  (VII  OF  1870),  11  A.  182. 

(3)  S.  207— See  CIVIL  PROCEDURE  CODE,  1832,  11  A.  176. 
License. 

See  ACT  XXII  OF  1881  (EXCISE),  10  A.  577. 
Limitation. 

(1)  Sea  CIVIL  PROCEDURE  CODE,  1882,  11  A.  267. 

(2)  See  LIMITATION  ACT  (XV  OF  1877). 

Limitation  Act  (XIV  of  1859). 

8.  1  (12)— See  MORTGAGE    (CONDITIONAL  SALE)   11  A.  144. 
Limitation  Act  (XV  of  1877). 

(1)  S.  4— Court-lee— Memorandum  cf  appeal  insufficiently  stamped— Conditional 
order  admitting  appeal— Deficiency  made  good  after  period  cf  limitation- 
Act  V II  of  1870  (Court Fees  Act),  ss.  4,5,  6,9,  10,  11,12,  23,  30— "Finality" 
of  taxing  officr'sdicisi'jit  as  to  Court, -fee— Civ.  Pro.  Code  54,  ss.  541,  582, 
'333 — Memorandum  of  appeal  from  decree  granting  two  di<tin~t  declara- 
tions—Construction of  state— Prat tice  of  Couit. — Au  appeal  under  the  Code 
of  Civil  Procedure  is  not  presented  within  the  meaning  of  s.  4  of  the  Limi- 
tation Act  (XV  of  1877)  unless  it  is  accompanied  by  the  copies  required  by 
the  Code. 

A  memorandum  of  appeal  is  a  document  included  in  the  first  and  second 
schedules  to  the  Court  Pees  Act  (VII  of  1870),  and  is  a  document  within 
the  meaning  of  39.  4,  25,  28  and  30  of  the  Act,  and  therefore  cannot  be 
filed  or  recorded  in  or  received  by  the  High  Court  unless  and  until  the 
proper  oourt-fee  in  respect  of  it  is  paid,  and  is  of  no  validity  unless  and 
until  it  is  properly  stamped.  Consequently,  if  it  ia  not,  when  tendered 
properly  stamped,  it  is  not  at  that  time  a  memorandum  of  appeal  within 
the  meaning  of  s  541  of  the  Code  and  the  appeal  cannot  be  regarded  as 
having  been  at  that  time  presented  within  the  meaning  of  s.  4  of  the 
Limitation  Act,  or  as  valid  for  any  other  purpose,  except  in  the  events 
specified  in  s.  23  of  the  Court  Faes  Act. 

Where  a  memorandum  cf  appeal  which,  when  tendered,  was  insufficiently 
stamped  has  subsequently  been  sufficiently  stamped,  the  affixing  of  the 
full  stamps  cannot  have  a  retrospective  effect  so  as  to  validate  the  original 
presentation,  unless  it  has  been  done  by  order  made  under  the  second 
paragraph  of  s.  28  of  the  Court  Fees  Act.  In  the  oase  of  a  High  Court, 
such  an  order  can  be  made  only  by  a  Judge,  and  by  him  only  in  cases  of 
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"  mistake  or  inidvertejoe."  These  words  mean  mistake  or  inadvertence 
on  the  part  of  the  Court  or  its  officers,  and  not  on  the  part  of  the  appellant 
or  his  advisers.  The  expression  "  head  of  the  office  "  in  s.  528  does  not 
refer  to  the  head  of  the  offioe  of  the  Courts,  or  at  all  events  to  the  head  of 
the  offioa  of  High  Court,  acting  not  as  such  but  as  a  taxing  officer  ;  but 
it  refers  to  the  head  of  a  public  office  such  as  the  Board  of  Revenue. 
8s.  9,  10  and  11  of  the  Court  Fees  Act  are  not  in  conflict  with  s.  28,  nor 
are  ea.  9,  10,  11  and  23,  re»d  together,  in  conflict  with  s.  54  of  the  Civ. 
Pro.  Code.  Oases  within  s.  10  or  s.  11  of  the  Aot  would  arise  only  where, 
through  mistake  or  inadvertence  of  the  Court,  a  plains  which  subsequent- 
ly was  discovered  to  be  insufficiently  stamped,  had  been  received,  filed, 
or  used  in  the  Court;  and  clauses  (a)  and  (b)  of  s.  51  o!  the  Code  are  simi- 
larly related  to  s.  28  of  the  Act,  and  were  not  intended  to  out  down  or 
limit  its  provisions.  The  '' dismissal  "  of  a  suit  under  s.  10  or  s.  11  of 
the  Aot  has  the  same  effect  aa  thit  provided  by  s.  56  of  tha  Code  in  the 
case  of  "  rejection  "  of  a  plaint  under  s.  54. 

Clauses  (a)  and  (6;  of  s  54,  which  are  declared  by  s.  638  to  be  inapplicable 
to  the  original  and  civil  jurisdiction  of  the  High  Court,  are  also  inapplic- 
able to  its  appellate  jurisdiction,  notwithstanding  the  provisions  of  s.  582. 

The  word  "  final  "  in  s.  5  of  the  Court  Pees  Act  has  the  same  meaning  as  in 
e.  12,  though  it  is  applied  to  a  diffarent  subject.  The  cases  in  which  it 
has  been  held  that,  notwithstanding  the  use  of  the  word  in  s.  12, an  appeal 
lies  from  a  decision  aa  to  the  category  in  which  the  relief  sought  by  a 
plaintiff  or  appellant  falls,  do  not  mean  that  decisions  which  the  section 
declares  to  be  "final"  are  nevertheless  appealable,  but  that  the  question 
of  category  is  not  a  "question  relating  to  valuation,"  and  therefore  is  not 
declared  by  the  section  to  be  final.  la  both  s  5  and  s.  12  "final"  is  used 
in  its  ordinary  legal  sense  of  unappealable.  A  decision  under  s.  5  of  the 
Aot  is  not  open  to  appeal,  revision,  or  review  and  is  final  for  all  purposes, 
and  no  means  have  been  provided  or  suggested  by  the  Legislature  for 
questioning  it. 

The  officer  mentioned  in  s.  5  of  the  Court  Paes  Act  is  not  bound  to  advise 
parties  as  to  the  stamp  required  under  the  Act,  or  to  give  them  notice 
that  they  have  not  sufficiently  stamped  documents  which  the  Act  requires 
to  be  stamped  before  presentation. 

A  practice  which  is  in  contravention  of  the  law,  even  if  it  is  the  practice  of  a 
High  Court,  cannot  justify  a  Court  in  construing  an  Aot  of  the  Legisla- 
ture in  manner  contrary  to  its  plain  wording.  Nor  can  the  principles  of 
construction  to  be  applied  to  an  Aot,  ha  influenced  by  extraneous  considera- 
tions, such  as  questions  of  hardship. 

A  plaint  contained  a  prayer  for  a  declaration  (i)  that  certain  property  was 
the  joint  property  of  the  plaintiff,  and  (ii)  that  it  was  not  liable  to  attach- 
ment and  sale  in  execution  o!  a  deoree  held  by  one  of  the  defendants 
against  another  ;  and,  as  a  foundation  for  the  latter  relief,  alleged  collu- 
sion, fictitious  transactions  and  want  of  title.  The  decree  in  the  suit, 
passed  on  the  14th  September  1887,  granted  both  the  declarations  prayed 
for.  The  defendants  appealed  to  the  High  Court  against  the  whole 
deoree,  and  stamped  their  memorandum  of  appeal  with  a  stamp  of 
R*.  10  only.  On  the  9th  November  1887,  it  was  tendered  to  a  Judgd  for 
admission,  and  it  there  bore  a  report  dated  the  7th  November  by  the 
officer  appointed  under  9.  5  of  the  Court-fees  Act,  "  report  will  be  male 
on  receipt  of  record."  The  Judge  made  an  order,  "  admit,  subject  to 
stamp  report  ;  "  and  the  memorandum  was  then  received  by  the  office, 
and  the  appeal  was  entered  on  the  register.  O.i  the  27ih  September  1888, 
the  office  reported  that  there  was  a  deficiency  in  the  stamp  of  R?.  615;  on 
the  9th  November  the  taxing  officer  ordered  that  the  deficiency  should  be 
made  good  ;  and  on  the  8th  Dacember  1888,  it  was  made  good.  At  the 
hearing  of  the  appeal  a  preliminary  objection  was  taken  that  appeal  had 
never  been  validly  presented  within  time,  or  admitted,  and  that  it  could 
not  be  beard. 

Held  that  there   WAS  bafore  the   Court   no   valid  appeal   as  to  the    merits  of 
which  the  Court  could  give  a  decision. 

Be  Id  alao  that   the  sUmp  of  Rs.  10   was   insufficient,    inasmuch  as  two  dis- 
tinct declarations   were   asked  for  and   obtained,   and   were  by  the  appeal 
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sought  to  be  set  aside  ;  and  it  was  not  the  province  of  the  taxing  officer 
or  of  tbe  Judge  or  Court  on  a  question  of  the  sufficiency  of  a  stamp  or 
fee  to  consider  whether  a  plaintiff  or  an  appellant  was  asking  for  more 
declarations  or  reliefs  than  were  required  for  his  protection.  BALKARAN 
RAI  v.  GOBIND  NATH  TIWABI,  12  A.  129  (P.B.)  =  10  A.W.N.  (1890),  39  b3i 

(2)  Ss.  4,  5,  12  and  art.  152  (5>)  — Civ.  Pro.  Code.  ss.  542,  597— Court  competent 

to  raise  quettion  of  limitation  not  raistd  by  the  parties— Act  XV  of  1877 
(Limitation  Act),  ss.  4,  5  and  12,  s;h.  i',  art.  152—  Time  requisite  for 
obtaining  a  copy  of  a  decree — Excluiion  of  time  telween  delivery  of  judg- 
ment and  signing  of  decree — Exclusion  of  time  between  furnishing  o! 
estimate  of  cost  (f  copy  and  compliance  u-ith  the  estimate. — Judgment  was 
pronounced  by  the  Court  of  first  instance  on  the  23rd  May  1837.  The  decree 
\?as  signed  on  the  31st  May.  An  application  for  copies  was  made  by  the 
defendants  on  tbe  same  day.  Information  of  the  estimate  of  the  cost  of 
copies  was  given  to  them  on  the  let  June;  but  they  did  not  comply  with  tbat 
estimate  until  the  9th  June.  The  copies  were  delivered  on  the  llth  June. 
On  tbe  80th  June,  the  defendants  filed  their  memorandum  of  appeal  in 
tbe  lower  appellate  Court  which,  on  an  office  report  that  it  was  within 
time,  admitted  it,  and  fixed  the  19th  August  for  tbe  hearing.  On  the 
1st  August,  anorher  office  report  was  submitted,  which  showed  tbat  tbe 
appeal  was  beyond  time.  Accordingly  the  Judge  on  the  2nd  August, 
directed  tbe  defendants  to  be  informed  that  their  appeal  was  dismissed. 
On  tbe  27th  August,  however,  the  defendants  presented  a  petition  to  the 
Judge  in  consequence  cf  which  he  readmitted  the  appeal  and,  cancelling 
his  order  of  lite  2nd  August,  directed  that  the  appeal  should  be  heard. 

Eeld  that  the  appeal  was  barred  by  limitation  under  art.  152,  sch.  ii  of 
the  Limitation  Act  (XV  of  1677). 

A  question  of  limitation  when  it  arises  upon  the  facts  before  a  Court  must 
be  beard  and  determined,  whether  or  not  it  is  directly  raised  in  the  plead- 
ings or  in  the  grounds  of  appeal.  The  fact  tbat  a  Subordinate  Court  has 
decided  that  the  suit  or  appeal  before  it  was  brought  within  time,  or  that 
there  was  sufficient  cause  within  the  meaning  of  s.  5  of  the  Limitation 
Act,  for  the  appellant,  in  that  Court  not  presenting  the  appeal  within  the 
period  of  limitation  prescribed,  does  not  preclude  the  High  Court  from 
considering  tbat  deoision  in  appeal. 

S.  5  of  the  Limitation  Act  cannot  be  applied  in  making  the  computation  of 
time  provided  for  by  s.  1-2,  and  does  not  become  applicable  until  after  such 
computation  has  been  made  Raj  Coomar  Boy  v.  Saikh  Mahomed  Wais 
(1  W.R.  337.1.  dissented  from. 

In  computing  the  time  to  be  excluded  under  e.  10  of  the  Limitation  Act  from 
a  period  of  limitation,  the  "time  requisite  for  obtaining  a  copy"  does  not 
begin  uitil  an  application  for  copies  had  been  made.  I  therefore,  after 
judgment,  the  decree  rcmnns  unsigned,  such  interval  is  not  to  be  exclud- 
ed from  the  period  of  limitation,  unless  an  application  for  copies  having 
been  made,  the  applicant  is  actually  and  necessarily  delayed,  through  the 
decree  not  having  been  signed.  Bani  Madhu  Mitter  v.  Matungi~ii  Dassi 
(13  C.  104),  dissented  from.  BECHI  v.  AH8AN  ULLAH  KHAN,  12  A.  461 
(F.B.)  =  10  A.W.N.  (1890)  149  ...  1039 

(3)  Ss.  5,  12 — "  Time  requisite  for  obtaining  a  copy  of  the  decree  appealed  "•— 

Negltdcf  Court  officials  in  issuing  copies. — A  decree  of  a  lower  appellate 
Court  was  passed  on  the  26th  March  1688.  and  an  appeal  therefrom  was 
presented  to  the  High  Court  on  tbe  16tb  July,  or  twelve  days  beyond  tbe 
time  allowed  by  art  156,  sch.  ii  of  the  Limitation  Act  (XV  of  1877).  An 
application  for  a  copy  of  the  judgment  under  appeal  was  made  by  the 
appellants  on  the  28th  March,  and  tbe  29th  March  was  fixed  by  the  office 
as  the  date  when  the  estimate  of  tbe  costs  of  such  copy  was  to  be  delivered, 
and  it  was  delivered  on  that  day.  The  estimate  was  not  complied  with 
until  the  5th  April,  when  the  appellants  put  in  tbe  necessary  stamp  paper 
according  to  the  estimate  Upon  the  entry  of  the  stamp  paper  no 
intimation  was  made  by  the  office  to  tbe  appellants  as  to  when  the  copy 
would  be  ready  for  delivery.  The  copy  was  delivered  on  the  10th  April. 
Held  tbat  under  s.  12  of  tbe  Limitation  Act  tbe  appellants  were  entitled  to 
a  deduction  of  tbe  whole  period  between  the  26th  March  and  the  10th 
April,  and  that,  if  this  were  not  so.  the  appeal  should  be  admitted  under 
8.  5  of  the  Act. 
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The  words  in  s.  12  "the  time  requisite  for  obtaining  a  copy  of  the  decree 
appealed  against "  imply  that  the  appellant  is  not  to  lose  his  right  of 
appeal  by  reason  of  the  neglect  of  the  officials  who  issue  copies  or  who  are 
required  to  give  notice  wh<m  such  espies  are  ready.  SHEOGOBIND  v. 
A13LAKHI,  12  A.  105  =  10  A.W.N.  (1890)  10  ...  817 

(4)  Ss.  5,  12  &  art   170—  Civil  Procedure  Code,  ss.  579,  592 — Application  for  leave 

to  apptal  as  a  pauper—Time  requisite  for  obtaining  copy  of  decree -Exclusion 
of  time  between  delivery  of  judgment  and  signing  of  decree. —Judgment  was 
pronounced  by  the  lower  appellate  Court,  dismissing  the  appeal  of  the 
plaintiff,  on  the  29th  March,  1887.  The  decree  was  signed  by  the  Judge 
on  tb.9  1st  April,  but,  in  accordance  with  s,  579  of  the  Civ.  Pro.  Code,  it 
bore  date  the  day  on  which  the  judgment  WAS  pronounced.  Oo  the  15th 
April  the  plaintiff  applied  for  a  copy  of  tha  decree  ;  on  the  16th  sha  received 
notice  that  the  estimate  of  tba  costs  of  preparing  the  copy  was  prepared  ; 
on  the  19th  ebe  paid  into  Court  the  amount  required  by  the  estimate. 
She  had  notice  to  attend  on  the  23rd  for  delivery  to  her  of  the  copy,  and 
on  the  25th  she  attended  and  received  the  copy.  On  the  12th  Hay,  she 
presented  in  the  High  Court,  to  the  proper  officer,  an  application  under 
s.  592  of  the  Code,  for  leave  to  appeal  as  a  pauper. 

Held  that  the  application  was  barred  by  limitation  under  art.  1.70,  sch.  ii. 
of  the  Limitation  Act  (XV  of  1877),  and  that  B.  5  of  the  Act  did  not 
apply. 

Per  Edge,  C.  J.  -In  computing  the  period  of  limitation  prescribed  for  an 
appeal  or  for  an  application  for  leave  to  appeal  as  a  pauper,  where  the 
decree  appealed  against  is  not  signed  until  a  date  subsequent  to  the  date 
of  delivery  of  judgment,  the  intermediate  period  should  under  B.  12  of  the 
Limitation  Act,  be  excluded  if  the  deliy  in  signing  the  decree  has  delayed 
the  appellant  or  applicant  in  obtaining  a  copy  of  the  decree,  and  net 
otherwise, 

A  delay  caused  by  the  carelessness  or  negligence  of  a  party  applying  for 
copy  of  decree,  such  as  negligence  in  coming  forward  to  pay  the  money 
required,  cannot  be  taken  into  consideration  or  allowed  for  in  comput- 
ing the  time  requisite  for  obtaining  the  copy.  The  time  requisite,  within 
the  meaning  of  s.  12  of  the  Limitation  Act,  does  not  mean  requisite,  by 
reason  of  the  carelessness  or  negligence  of  the  applicant,  it  means  the 
time  occupied  by  the  offioei'  who  has  got  to  provide  the  copy,  ic  unking 
the  copy.  The  important  date,  with  reference  to  s.  12  and  art.  170,  is 
not  the  date  when  the  copy  of  the  decree  is  delivered,  but  the  date  when 
it  is  ready  for  delivery  to  the  applicant  if  the  applicant  chooses  to 
apply,  where  he  has  had  notice  that  the  copy  will  be  ready  on  that  date. 
PABBATI  v.  BHOLA.  12  A.  79  =  10  A.W.N.  (1890)  25  ...  feoo 

(5)  Ss.   5,  14 — Appeal  preferred   to  wrong  Court    through    mistake   of   law- 

Exclusion  of  time.— Q.  14  of  the  Limitation  (Act  XV  of  1877)  does  not  con- 
template oases  where  questions  of  want  of  jurisdiction  arise  from  simple 
ignorance  of  the  law,  the  facts  being  fully  apparent,  but  is  limited  to 
cases  where  from  bona  fide  mistake  of  fact  the  suitor  has  been  misled  into 
litigating  in  a  wrong  Court.  The  phrase  "  other  causes  of  a  like  nature"  in 
the  section  is  vague,  and  cannot  be  held  to  release  a  person  from  the 
obligation  to  know  the  law  of  the  land. 

The  decree  in  this  suit  was  passed  by  the  Subordinate  Judge  as  the  Court  of 
first  instance  on  the  3 1st  March,  1896.  Against  the  decree  the  plaintiff 
preferred  an  appeal  to  the  District  Court  on  the  1st  July,  1886,  and  on  the 
llth  December,  1S86,  the  District  Court  returned  the  memorandum  of 
appeal  filed  in  that  Court  to  the  plaintiff  upon  the  ground  that  the  subject 
matter  in  dispute  was  above  Rs.  5,000.  The  plaintiff  then  on  the  20th 
December,  1886,  presented  the  memorandum  of  appeal  to  the  High  Court 
and  it  was  admitted,  subject  to  the  consideration  by  the  Bench  determin- 
ing the  appeal  of  any  question  as  to  its  admissibility,  after  the  period  of 
limitation  prescribed  for  presentation  of  appeals  to  the  High  Court.  Upon 
the  hearing  of  the  appeal  the  respondent  objected  to  the  appeal  being 
entertained,  on  the  ground  that  it  was  presented  beyond  the  period  of 
limitation. 

Held,  that  no  sufficient  cause  being  shown  for  the  delay  in  the  present- 
ation of  the  appeal,  the  appeal  must  be  dismissed.  RAMJIWAN  MAD  v. 
CHAND  MAL,  10  A,  587  =  8  A.W.N.  (1888)  258  ...  b95 
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(6)  Ss.   5,   15 — Admission  of  appeal    beyond  time— "  Siiffi cunt  cause" — Appeal 

filed  in  wrong  Court — Bona  fide  proceedings — Jurisdiction — Valuation  of 
suit. — Questions  of  jurisdiction,  whether  with  reference  to  the  nature  of 
the  suit  or  wilh  reference  to  the  pecuniary  limits  of  the  claim,  are  mat- 
ters to  ba  governed  by  the  statements  contained  in  the  plaint  in  the  cause. 
The  valuation  of  the  claim  as  preferred  by  the  plaintiff,  and  not  as  set  up 
by  the  plea  in  defence,  would  govern  the  action,  not  oaly  for  the  pur- 
poses of  the  original  Court,  but  also  for  the  purposes  of  appeal,  and  in- 
deed throughout  the  litigation, 

Presentation  of  an  appeal  within  the  period  of  limitation  prescribed  there- 
for to  a  wrong  Court  ia  ignorance  of  the  provisions  of  law,  is  not  a  suffi- 
cient cause  within  the  meaning  of  s.  5  of  the  Limitation  Act  for  admitting 
the  same  appeal  in  the  proper  Court  after  the  period  of  limitation  pres- 
cribed therefor  had  expired. 

To  enable  the  Court  to  admit  an  appeal  after  the  period  of  limitation 
prescribed  therefor  had  expired  on  the  ground  that  the  came  had  in  the 
first  instance  been  preferred  within  the  period  of  limitation  provided 
therefor  but  to  a  wrong  Court,  the  appellant  must  satisfy  that  he  made 
his  apppal  to  the  wrong  Court  "bom,  fide,  "  that  is,  under  an  honest 
though  mistaken  belief,  formed  with  due  care  and  attention,  that  he  was 
appealing  to  the  right  Court.  JAG  LAL  v.  HAR  NARAIN  SINGH,  10  A. 
524  =  8  A.W.N.  (1888)  218  ...  353 

(7)  S.  14— Exclusion  ol  time— Act  XV of  1877  (Limitation)   Act,  s.  14—"  Othtr 

cause  of  like  nature." — The  words  "other  cause  of  a  like  nature"  in 
s.  14  of  the  Limitation  Act  (XV  of  1877)  mean  some  cause  analogous  to 
defect  of  jurisdiction. 

Where  a  suit  was  dismissed  on  the  ground  that  the  debt  sued  for  was  due 
not  to  the  plaintiff  alone  but  to  the  plaintiff  and  his  partner,  the  latter 
not  having  been  joined  in  the  suit  ;  and  where  the  plaintiff  subsaquenly 
brought  a  fresh  suit  for  the  same  debt,  makingihis  co-partner  a  party. 

Uthl  that  the  case  was  not  within  s.  14  of  the, Limitation  Act,  and  that  the 
time  during  which  the  plaintiff  had  been  prosecuting  the  former  suit 
could  not  be  excluded  in  computing  the  period  of  limitation  prescribed  for 
the  second  suit.  JEHA  v.  AHMAD  ALI  KHAN,  12  A,  207  =  10  A.W.N. 
(1890)  76  ...  881 

(8)  S.  19,  Explanation  I — Limitation, — Acknowledgment  in  writing. — In  a  suit 

upon  a  bond  brought  against  the  defendant  as  a  principal  debtor,  an  ac- 
knowledgment of  liability  as  a  surety  only  is  sufficient  to  save  limitation, 
with  reference  to  s.  19,  explanation  I,  of  the  Limitation  Act  (XV  of  1877). 
THE  UNCOVENANTED  SERVICE  BANK  v.  GRANT,  10  A.  93  =  8  A. 
W.N.  (188S)  13  "...  63 

(9)  S-  21— Limitation— Acknowledgment  signed  by  one  of  several  partners. — The 

word  "only"  in  s.  21  of  the  Limitation  Act  (XV  of  1877),  is  not  to  be 
treated  as  a  surplusage.  It  means  tbat  the  mere  writing  or  signing  of  an 
acknowledgment  by  one  partner  does  not  necessarily  of  itself  bind  his  co- 
partner, unless  it  can  be  shown  that  he  ha3  otherwise  power  to  bind  that 
partner  for  the  purpose  of  making  such  acknowledgment,  and  in  effeat 
purported  so  to  bind  him.  GADU  BlBI  v.  PARSOTAM,  10  A.  418  =  8  A. 
W.N.  (1868)  93  ...  281 

(10)  S.   23,   sch.   ii,    Nos.   115,    116 — Limitation -Continuing    breach. — Upon 

failure  to  pay  the  principal  and  interest  secured  by  a  bond  upon  the  day 
appointed  for  such  payment,  breach  of  the  contract  to  pay  is  committed, 
and  there  is  no  "continuing  breach"  within  the  meaning  of  s.  23  nor 
"successive  breaches"  within  the  meaning  of  art.  115  of  the  Limitation 
Act  XV  of  1877.  MANSAB  ALI  v.  GULAB  CHAND,  10  A.  85  =  7  A.W.N. 
(1887)  292  ...  58 

(11)  8.  28— See  MORTGAGE  (USUFRUCTUARY),  11  A.  438. 

(12)  Sch.  II,  Nos.  32,  120— Suit  for  removal  of  trees— Limitation. — A  suit  by  a 

zemindar  for  removal  of  trees  planted  in   certain   waste  land  of  his  village 
by  persons  who   have   no  right   to  plant   them,  is   governed    by   art.  120, 
sch.  ii  of  the  Limitation  Act,  and  not  by  art.  32,  schedule  ii  of  the  Act. 
Where  a  defendant  having  a  right  to  use  property  for  a  specified  purpose  per-     . 
verts  it  to  other  purposes,  and  a  suit  has  to  be  instituted  for  any  relief  in 
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respect  of  any  injurious  consequences  arising  from  snob  perversion,  such  a 
suit  will  be  governed  by  arc.  32,  sob.  ii  of  the  Limitation  Aof.  MUS- 
HABF  ALI  v.  IFTKBAR  HUSAIN,  10  A.  634-8  A.W.N.  (1888)  257  ...  427 

(13)  Sch.  ii,  Nos.  60,  127— "Joint  family  property" — "Exclusion  "  frcm  su  h  pro- 
perty. — A  Muhammad  an  family  consisting  of  three  brothers  and  tbeir  uncle 
jointly  owned  certain  immoveable  property  which  the  uncle  managed.  Two 
of  the  brothers  effected  a  settlement  of  accounts  with  the  uncle,  with  re- 
ference to  tbe  profits  of  the  estate  ;  the  share  cf  three  brothers  was  appro- 
priated ;  and  the  money  representing  that  share  was  deposited  with  the 
uncle.  Subsequently  tbe  two  who  had  effected  the  settlement  withdrew 
their  portion  of  the  common  share,  and  the  third  brother  sued  the  uncle 
to  recover  a  sum  of  money  as  his  one-third  portion.  He  alleged  that  he 
had  been  deceived  by  the  defendant  into  supposing  that  his  portion  was 
included  in  the  amount  withdrawn  by  his  brothers  ;  but  he  did  net  base 
his  suit,  upon  any  allegation  of  fraud.  It  was  contended  that  ait.  127, 
sch.  ii  of  the  Limitation  Act  (XV  of  1877)  applied  to  the  suit,  limitation 
running  from  a  date  whereon  tbe  defendant  had  denied  all  liability  in 
respect  of  the  plaintiff's  demand.  AHMAD  ALI  KHAN  V.  HUSAIN  ALI 
KHAN,  10  A.  109  =  8  A.W.N.  (1888)  8  ...  74 

U4)  Scli.  ii,  Kos.  64  and  97— Act  IX  of  1872  (Coitra  t  Act)  s.  65.— Money  due 
on  an  account  stated  which  would,  as  such,  have  been  barred  in  three 
years  from  the  statement,  under  Act  XV  of  1877,  scb.  ii,  art  64,  becomes, 
tor  purposes  of  limitation,  a  debt  of  another  character,  when,  it  having 
been  the  subject  of  an  arrangement  whereby  it  was  to  be  retained  by  the 
debtor  as  part  of  the  consideration  upon  a  proposed  sale  cf  land,  that 
arrangement  failed,  tbe  sale  not  being  specifically  enforceable,  and  so 
declared  by  decree. 

contemplation  of  a  sale  of  land  by  the  debtor  to  the  creditor,  it  was 
agreed  that  the  hook  debt  should  be  retained  by  the  former  in  satisfaction 
of  part  of  the  price,  but  the  parties  failing  to  agree  as  to  certain  other 
terms,  a  suit,  brought  by  the  intending  vendor  for  specific  performance, 
*  was  dismissed,  on  tbe  ground  that  no  effectual  agreement  had  been 
made, 

Held  that  this  decree  brought  about  a  new  state  of  thing?,  and  imposed  a 
new  obligation  on  the  debtor,  who  could  no  longer  allege  that  be  was 
absolved  by  the  creditors  being  entitled  to  tbe  land  instead  of  the  money. 
He  became  bound  to  pay  that  which  hs  had  retained  in  payment  of  his 
land,  tbe  date  of  the  decree  giving  the  date  of  the  failure  of  an  existing 
consideration,  within  the  meaning  of  art.  97. 

Tbe  matter  might  also  be  regarded  as  falling  under  s.  65  of  the  Contract  Act, 
IX  of  167^,  under  which,  whaa  the  agreement  was  decreed  ineffectual,  the 
debtor,  bav'ns;  previously  received  an  advantage  under  it,  was  made  liable 
"  to  restore  "  that  advantage,  or  "  to  make  compensation  for  it."  BASSU 
KUAR  v.  DHUH  SINGH,  11  A.  47  (P.C.)  =  15  I.A.  211  =  5  Bar.  P. C  J.  260 
=  12  Ind.  Jur.  4£0  ...  458 

05)  Sch.  ii.  Nos.  91,  144 — Limititicn  —  MuhamwadanLau)— Inheritance  —  Gift — 
Suit  by  heir  lor  share  ol  donor 's  property  by  declaration  o/  inradi-ity  of  gift. 
— A  Muhattimadao  who  iu  October,  1875,  executed  a  deed  of  gift  of  his 
property,  under  which  possession  was  taken  by  the  donees,  died  in  June, 
1895,  tever  havicg  taken  any  steps  to  bnva  the  deed  of  gift  set  aiide.  In 
February.  1886,  a  suit  was 'brought  by  his  nephew,  claiming  a  share  in 
the  donor's  estate  by  right  of  inheritance,  and  by  having  it  declared  that 
the  deed  was  procured  from  tbe  donor  by  fraud  and  undue  influence.  It 
was  found  that  the  plaintiff  was  aware  of  the  existence  of  the  deed  soon 
after  its  execution,  and  that  if  there  were  any  facts  entitling  him  to  have 
it  cancelled,  those  facts  were  known  to  him  more  than  three  years  before 
the  institution  of  the  euit. 

Held  that  tbe  plaintiff  had,  during  the  donor's  life-time,  no  reversionary  or 
vested  interest,  in  the  estate,  but  a  mere  possibility  of  inheritance,  and 
consequently  the  donor,  when  he  executed  the  deed,  had  full  disposing 
power  over  his  property,  and  the  right  which,  nt  his  death,  accrued  to 
the  plaintiff,  came  to  the  latter  affected  by  the  donor's  acts  and  disposi- 
tions ;  and  that  as  a  suit  by  the  donor  to  set  aside  the  deed  would,  at  the 
time  of  bis  death,  be  barred  by  art,  91  of  the  Limitation  Act  (XV  of  1877), 
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such  a  suit  was  also  barred  against  the  plaintiff  who  claimed  through 
him,  the  oancelment  of  the  deed  being  a  substantial  and  necessary  inci- 
dent of  the  claim,  and  the  necessity  which  rested  upon  the  plaintiff  for 
obtaining  suoh  canaelment  before  he  could  dislodge  the  donees  not  oeing 
obviated  by  his  choosing  to  call  the  suit  one  for  possession  of  immoveable 
property.  HASAN  ALT  v.  NAZO,  11  A.  456  =  9  A.W.N.  (1839)  109  ...  716 

(1C)  Arts.  99,  1-20,  132— See  CONTRIBUTION,  12  A.  110. 

(17)  Boh.  ii,  No.  113— See  SPECIFIC  PERFORMANCE,  11  A.  27. 

(18)  Bob.  ii,  No.  116— See  BOND,  11  A.  416. 

(IS)  Sch.  ii,  arl,  141 — Limitation — Suit  by  Muhaminndans  for  possession  of  im~ 
mivedblt  pi  oj  erly  by  right  of  inheritance  to  mother.— Plaintiffs  sued  for 
their  share  iu  the  estate  of  their  deceased  father  and  mother.  The  defend- 
ants were  the  brother  and  a  sister  and  a  step-mother  of  the  plaintiffs.  As 
regards  the  claim  of  the  plaintiffs  to  tbeir  shares  in  the  estate  of  their 
mother,  the  defendants  pleaded  thu  the  same  was  barred  by  limitation 
inasmuch,  as  their  mother  died  oa  the  22nd  January.  1373,  and  the  suit 
was  not  instituted  till  the  29th  of  January,  1895.  The  Court  below  find- 
ing that  the  mother  died  on  the  22nd  Januuy,  1573,  held  that  art.  141, 
sch.  ii,  Limitation  Act,  barred  the  claim  and  dismissed  tha  suit. 
Held  tbu  art.  141  of  the  Limitation  Act  does  not  apply  to  a  suit  by  an  heir- 
at  law  lor  possession  of  immoveable  property  in  that  character,  but  to  a 
suit  by  a  Hindu  or  Muhammadan  who,  prior  to  the  death  of  *  female, 
occupied  the  position  of  a  remainder-man  or  reversiooer  or  a  devisee,  and 
on  the  death  of  the  female  sues  on  the  basis  of  that  character.  HASHMAT 
BEGAM  v.  MAZHAR  HUSAIN,  10  A.  343  =  8  A.W.N.  (1886)  38  ...  229 

(20)  Sob.  II,  Nos.  141,  144—896  HINDU  LAW  (WIDOW),  10  A.  485. 

(21)  Bch.  II,  Nos.  144,  148— See    MORTGAGE  (REDEMPTION,)  11  A,  423, 

(22)  Art.  152— Sse  CONTRACT  ACT,  1872,  sa   201,  218,  12  A.  541. 

<23)  Sc-i.lI.Nos.  171-B,  118— Civil  Procedure  Code,  ss.  3,  369,  532—Deathof 
defendant  respondent — Application  by  plaintiff -app  llant  to  haoe  represtn- 
< re  < i' deceased,  substituted  «s  respwdint.—  Held  by  the  Pull  Bench 
(MAHMOOD,  J.,  dissenting,)  that  art.  171-B  of  the  second  schedule  of  the 
Limitation  Act  does  not  apply  to  the  death  of  a  respondent,  whether 
plaintiff  or  defendant  iu  the  original  suit  ;  and  that  art.  17B  applies  to  an 
application  made  by  a  plaintiff-appellant  to  bring  upon  the  record  the 
representative  of  a  deceased  defendant-respondent. 

Heli  by  MAHMOOD,  J,,  centra t  that  the  word  "  defendant  "  in  art.  171-B 
includes  a  defendant  respondent,  and,  reading  art.  171-B  with  clause  2  of 
p.  3  in  conjunction  with  s?.  363  and  582  of  the  Civil  Procs-lure  Code 
includes  alsi  a  plaintiff-respondent  ;  and  that  an  application  made  by  a 
plaintiff-appellant  more  than  sixty  days  after  the  defendant-respondent's 
death  to  have  the  representative  of  tha  deceased  made  a  respcndcat  is 
barred  by  limitation,  and  the  appeal  is  liable  to  abatement.  DEBI  DIM 
v.  CHUNNA  LAL,  10  A.  2G1  (F.B  ;  =  3  A.W.N.  (1888)  112  .  ...  176 

(24)  Sclt.  II,  Nos.  171-B,  US— Death  of  plaintiff  respondent— No  application  for 
sub>-i.ituii'jn—Application'by  diferidint-HpfeiVatt  for  h?ariny  at  apreil- — 
Held,  by  tha  Fall  Bench  that  inaaaiuoh  as  art.  178  and  not  art.  171-B  of 
the  second  schedule  of  the  Limitation  Ac"  applied  to  the  case  of  a  deceased 
respondent  whether  plaintiff  or  defendant  in  the  suit,  application  by  a 
defendant-appellant  to  have  his  appeal  beard  in  the  absence  of  any  repre- 
sentative of  the  deceased  plaintiff-respondent  could  not  be  allowed  until 
the  period  prescribed  by  art.  178  had  expired  without  the  legal  represen- 
tatives of  the  deceased  applying  to  be  brought  on  the  record  in  his  place. 
BAM  SARUP  v.  RAM  SAHAI.  10  A.  270  (F  B  )  =  8  A.W.N,  (1888)  114  ...  180 

<25)  Civil  Procedure   rode,  si.  3,  363,  592— Sell.  II,  Nos.  171  -B.  178— Death  of 
plaintiff -ie  ptindint — Application  by  defendants-appellants  for  substitution 
of  leijal   representative. — The    judgment    of     the    majority    of  tba  Full 
Bench  in  Narain  Das  v.  Liija  Rain  only  decided  that  art.  171-B,  sch.  ii, 
of  the  Limitation  Act  of  18S7,  did  not  apply  to   an   application  by    a  de- 
fendant-appellant to  have  the  representative  of  a  deceased  laintiff-respon- 
dent  made  a  respondent.     Art.  178  applies  to  such  applications. 
So  htld  by  the  Full  Bench,  MAHMOOD,  J..  dissenting. 
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Eeld  by  MAHMOOD,  J.,  that  by  reason  of  s.  3  (read  with  ss.  368  and  582)  of 
the  Civil  Procedure  Code,  the  word  "  defendant  "  in  art.  171-B  of  the 
Limitation  Act  necessarily  includes  a  plaintifi-reppondent.  CHAJMAL 
DAS  v.  JAGDAMBA  PRASAD,  10  A.  260  <F.B  )=s  A.W.N.  (1838)  ill  ...  174 

(26)  Sob.  II,  No.  175,  C-See  CIVIL  PROCEDURE  CODE,  1882,  U  A.  403. 

(27)  Sch.ll,  art    118— Limitation — Sanction,  to  prosecuiicn-— Application  for  such 

sanction — Criminal  Procedure  Cede,  s.  195. — Rules  of  limitation  are 
foreign  to  the  administration  of  criminal  justice,  and  it  is  only  by  express 
statutory  provision  that  any  rule  of  limitation  oould  be  made  applicable 
to  criminal  cases. 

Art.  178,  sob.  II,  Limitation  Act  (XV  of  1877),  must  be  construed  with 
reference  to  the  wording  of  the  other  articles,  and  can  relate  only  to  appli- 
cations ejusdem  generis. 

A  suit  was  instituted  for  possession  of  certain  land  on  which  stood  a  factory. 
In  proof  of  the  claim  the  plaintiffo  filed  in  court  a  siikhat  or  lease,  which 
was  pronounced  by  the  Munsif  to  be  a  forgery.  Plaintiffs  appealed  up 
to  the  High  Court,  where,  on  the  24th  June,  1846,  the  JIunsif's  decree 
was  affirmed.  Defendants  then  applied  to  the  Munsif  for  sanction  to 
prosecute  the  plaintiffs  for  the  offence  of  using  a  forged  document  knowing 
the  eame  to  be  forged.  Munsif  refused  to  sanction  the  prosecution  pray- 
ed for  ;  but  on  application  to  the  Sessions  Judge  such  sanction  was  granted. 
On  application  to  revise  the  Sessions  Judge's  order  granting  sanction,  it 
was  contended  that,  after  the  lapse  of  nearly  three  years,  sanction  to 
prosecute  should  oot  have  been  granted. 

Held  :  that  there  is  no  fixed  period  of  limitation  for  making  applications 
for  sanction  under  e.  195  of  the  Criminal  Procedure  Code.  QUEEX- 
EMPRESS  v.  AJUDHIA  SINGH,  10  A.  350  =  8  A.W.N.  (1683)  92  =  13  Ind. 
Jur.  36  ...  236 

(28y  Boh.  II,  No,  178— See  CIVIL  PROCEDURE  CODE,  1882,  11  A.  372. 

(29)  Art.  179— See  EXECUTION  OF  DECREE,  12  A.  571. 

(30)  Sch.   II,   No.    179    (£)— Limitation— Execution   of  de:ree  —  Application  for 

execution , withdr awn  by  decree-holder— Civil  Procedure  Code,  ss.  373,  374, 
647. — S.  647  of  the  Civil  Procedure  Code  makes  ss.  373  and  374  applicable 
to  proceedings  in  execution  of  decree.  A  first  application  for  execution  of 
a  decree  was  withdrawn  by  the  decree-bolder  on  account  of  formal  defect?, 
the  Court  returning  the  application,  but  without  giving  permission  to  the 
decree-holder  to  withdraw  with  leave  to  take  fresh  proceedings.  Held  that, 
with  reference  to  tha  second  paragraph  of  s.  373  read  with  e.  647  of  the 
Code,  the  decree-holder  was  precluded  from  again  applying  for  execution  ; 
but  that,  even  assuming  that  permission  to  apply  again  could  be  inferred 
from  the  action  of  the  Court  in  returning  the  application,  e.  374  was 
applicable  so  as  to  make  a  subsequent  application  presented  five  years 
after  the  decree  was  barred  by  limitation,  with  reference  to  art.  179  of 
the  Limitation  Act.  SARJU  PRASAD  v.  SITA  RAM,  10  A.  71=8.A.W-N. 
(1688)1  ...  48 

(31)  Art-  179  (4) — Execution  of   decree— Application  "  in   accordance  with  ?. 

Civil  Procedure  Code,  ss.  325  (j)  341— Act  IV 0/1882  (Transfer  of  Property 
Act),  s.  99.— The  expression  "applying  iu  accordance  with  law  "  iu  Act 
XV  of  1677  (Limitation  Act),  scb.  ii,  No.  179  (4),— mean?  applying  to  the 
Oourt  to  do  something  in  execution  which  by  law  that  Court  is  competent 
to  do.  It  does  not  mean  applying  to  the  Court  to  do  something  which, 
either  to  the  decree-holder's  direct  knowledge  in  fact,  or  from  his 
presumed  knowledge  of  the  law,  he  must  have  known  the  Court  was 
incompetent  to  do. 

Eeld  therefore  that  an  application  to  have  the  judgment-debtor  arrested  in 
execution  of  decree,  which  was  in  contravention  of  the  terms  of  s.  341  of 
the  Civil  Procedure  Code,  and  on  application  to  bring  mortgaged  property 
to  sale,  which  was  in  contravention  of  s.  99  of  the  Transfer  of  Property 
Act  (IV  of  1882),  were  not  applications  "  in  accordance  with  law  "  within 
the  meaning  of  No.  179  (4)  of  sch.  ii  of  the  Limitation  Act.  CHATTER 
v,  NEWAL  SINGH.  12  A,  64=9  A.W.N.  (1G89)  200  ...  7905 

(32)  Art,  179  (4)— See  STEP-IN-AID  OF  EXECUTION,  12  A.  399  (F.B.) 
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See  CIVIL  PROCEDURE  CODE,  1332,  s.  320,  12  A.  564. 

Madness. 

Bee  HINDU  LAW  (INHERITANCE),  12  A.  530. 

Mahomedan  Law. 

1.— ACKNOWLEDGMENT. 
2.— GIFT. 

3. — INHERITANCE. 
4.— LEGITIMACY. 
5.— MOSQUE. 
6.— PRE-EMPTION. 

1  .—Acknowledgment. 

Inheritance— Legitimacy — Acknowledgment  of  sonship, — Per  EDGE,  C.J.,  and 
STRAIGHT,  J. — The  rules  of  the  Muhammadan  law  relating  to  acknow- 
ledgment by  a  Muhammadan  of  another  as  his  son  are  rules  of  the 
substantive  law  of  inheritance.  Such  an  acknowledgment,  unless  certain 
Impediments  exist,  confers  upon  the  person  acknowledged  the  status  of  a 
legitimate  son  capable  of  inheriting.  Where  there  is  no  proof  of  legitimate 
birth  or  of  illegitimate  birth  and  the  paternity  of  a  child  is  unknown,  in 
the  sense  that  no  specific  person  is  shown  to  be  the  father,  then  the  ac- 
knowledgment of  him  by  another  who  claims  him  as  a  son  affords  a  con- 
clusive presumption  that  he  is  the  legitimate  child  of  the  acknowledger,  and 
places  birn  in  that  category.  Such  a  statos  once  conferred  cannot  be  des- 
troyed by  any  subsequent  act  of  the  acknowledger  cr  of  any  one  claiming 
through  him. 

Per  MAHMOOD,  J. --Although,  according  to  the  Muhammadaa  law,  ikrar  or 
acknowledgment  in  general  stands  upon  much  the  same  footing  as  an 
admission  as  defined  in  the  Evidence  Act,  acknowledgments  of  parentage 
and  other  matters  of  personal  status  stand  upon  a  higher  footing  than 
matters  of  evidence,  and  form  a  part  of  the  substantive  Muhammadan  law. 
So  far  as  inheritance  through  males  is  concerned,  the  existence  of  consan- 
guinity and  legitimate  descent  is  an  indispensable  condition  precedent  to 
the  right  of  succession,  and  such  legitimate  descent  depends  upon  the 
existence  of  a  valid  marriage  between  the  parents.  Where  legitimacy 
cannot  be  established  by  direct  proof  of  such  a  marriage,  acknowledgment 
is  reocgtiised  by  the  Muhammadan  law  as  a  means  where  by  marriage  of 
the  parents  or  legitimate  descent  may  be  established  as  a  matter  of  sub- 
stantive law,  Such  acknowledgment  always  proceeds  upon  the  hypothesis 
of  a  lawful  union  between  the  parents  and  the  legitimate  descent  of  the 
acknowledged  person  from  the  acknowledger,  and  there  is  nothing  in  the 
Muhammadan  law  similar  to  adoption  as  recognised  by  the  Roman  and 
Hindu  systems,  or  admitting  o!  an  affiliation  which  has  no  reference  to 
consanguinity  or  legitimate  descent.  A  child  whose  illegitimacy  is  proved 
beyond  doubt,  by  reason  of  the  marriage  of  its  parents  being  either 
disproved  or  found  to  be  unlawful,  cannot  be  legitimated  by  acknowledg- 
ment. Acknowledgment  has  only  the  effect  of  legitimation  wheru  either 
the  fact  of  the  marriage  or  its  exact  time,  with  reference  to  the  legitimacy 
of  the  child's  birth,  is  a  matter  of  uncertainty,  M.  ALLAHDAD  KHAN  v. 
M.  ISMAIL  KHAN,  10  A.  289  193 

2.-Qift. 

(1)  Hiba-bil  iwaz— Gift  made  in  consideration  ef  services  rendered — Donor  not  in 
possession— Possession  net  delivered  to  donee — Qi\t  invalid, — The  funda- 
mental conception  of  hiba-bil  iwa2,  or  a  gift  for  an  exchange,  as  understood 
in  the  Muhammadan  Law,  is  that  it  is  a  transaction  made  up  of  two 
separate  acts  of  donation,  i,e,,  of  mutual  or  reciprocal  gifts  of  specific  pro- 
party  between  two  persons,  each  of  whom  is  alternately  donor  and  donee  • 
It  does  not  include  the  case  of  a  gift  in  consideration  only  of  natural  love 
and  affection  or  of  services  or  favours  rendered.  Nor  does  such  a  gift  fall 
under  the  category  of  lii  a-bil-iwaz  in  its  improper  sense  of  sale  ;  but  it  is 
an  ordinary  gift  subject  to  all  the  conditions  as  to  validity  which  the 
Muhammadan  law  provides. 

A  gift   of  immovealle   property  not  at   any   time  in  the  possession  of  the 
donor,   but  in  that  of  a  trespasser,  and   consequently  never  delivered  by 
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the  donor  to  the  donee,  is  void  under  the  Muhammadan  Law.  RAHI.M 
BAKHSH  v.  MUHAMMAD  HASAN,  11  A.  1  =  8  A.W.N-  (1888)  266  =  13  Ind. 
Jur.  152  ...  429 

(2)  Claim  to  possetsim  of  property  undtr  dirdot  sale — Consideration — "Mushaa" 
— Effect  of  possession  folloiring  upon  gift  tc  render  it  valid.  — The  law  relating 
to  the  invalidity. of  gifts  o!  "musha,"  i  e.,  the  prohibition  cf  the  gift  of  an 
undivided  part  in  property  capabln  of  partition,  ought  to  be  confined 
within  the  strictest  rule?  ;  and  the  authorities  on  the  Muhammad -m  law 
show  that  possession  taken  under  a  gift,  even  althoufh  that  gift  might 
with  reference  to  "musbna"  be  invalid  without  it,  transfers  effectively  the 
property  given,  according  to  the  doctrines  of  both  the  8hia  and  the 
Sucni  schools.  Possession  once  taken  under  a  gilt  is  not  invalidated,  as 
regards  ils  effect  in  supporting  Ihe  gift,  by  any  subsequent  change  of 
possession. 

The  subject  of  the  gift  w*a  shares  in  revenue-paying  villages,  with  land, 
houses  au^  nicveables.  Of  the  greater  portion  rf  this  property,  the  donor, 
a  mother  giving  them  to  her  daughter,  had  only  so  far  possession  that 
she  was  in  receipt  of  the  rents  and  pnfits.  In  the  deed  of  gift  she  declared 
(thereby  makmc  an  admifpion  whereby  her  heir  and  all  claiming  through 
him  were  bound)  that  she  had  marie  the  donee,  her  daughter,  possessor 
of  all  the  properties  I  and  she  directed  that  ths  gift  should  be  carried  into 
effect  by  the  daughter's  husband,  who  was  manager  of  estates  on  behalf 
of  both  mother  and  daughter  before  then. 

Eeld,  in  a  Fuit  for  the  possession  of  the  property  on  a  sale  by  the  heir  cf  the 
donor,  brought  by  the  vendees  against  him,  and  joining  as  defendants  the 
heirs  of  the  daughter,  then  deceased,  the  sufficient  possession  had  been 
taken  on  behalf  of  the  daughter,  to  render  the  gift  effectual,  and  to  defeat 
the  claim  as  against  her  heirs.  MUHAMMAD  MUMTAZ  AHMAD  v. 
ZUBAIDA  JAN.  11  A.  460  ^P.C  )  =  16  LA.  205  =  5  Sar.  P.C.J.  433  ...  721 

——3. — Inheritance. 

(1)  Inheritance  by  Muhammadan  laic  — Sunni  and  Shia  rules  of  descirtt — Evidence 

as  to  deceased  having  been  a  Sunni. — A  Muhammadan  widow,  who  by  birth 
was  a  Sunci,  but  whose  deceased  husband  had  been  a  Shia,  bad  during 
her  married  life  conformed  outwardly  to  his  religion.  The  Sunni  and 
Shia  rules  of  inheritance  differing,  ber  true  heirs  could  only  be  ascertained 
by  determining  to  which  of  these  sects  the  deceased  belonged  at  the  time 
of  her  death, 

The  evidence  relating  to  the  period  after  her  husband's  death  let  to  the 
conclusion  that  throughout  ber  widowhood  she  was  a  Sunni,  having 
returned  to  the  religion  of  ber  youth  when  freed  from  the  necessities  of 
her  position  as  the  wife  of  a  Shia.  H.AYAT  UN-NlSSA  v.  MUHAMMAD  ALI, 
12  A.  290  (P.C.)  =  17  I. A.  73  =  5  Sar.  P.C.J.  521  ...  932 

(2)  See  LIMITATION  ACT  (XV  OF  1877),  10  A.  343. 
—  4, — Legitimacy. 

See  MAHOMEDAN  LAW  (ACKNOWLEDGMENT),  10  A.  289. 

5. — Mosque. 

Muhammadan  Loir— Mosque  'net  capable  of  dtdication  or  exclusive  rtpprojuia/ion 
la  particular  sect—Muhammadant — Muhammidi or  WaJnbi sect — Disturb 
ing  a  religious  assembly—Right  to  siy  "  Amin"  kudlt/  during  worship. — 
According  to  the  Muhammadan  L-IW,  a  mosque  cannot  be  dedicated  or- 
appropriated  exclusively  to  any  particular  school  or  sect  of  Sunni  Muhara- 
madans.  It  is  a  place  where  all  Muhammadans  are  entitled  to  gi  and 
perform  their  devotions  as  of  right,  according  to  their  conscience.  No  one 
sect  or  portion  of  the  Muhammadan  community  can  restrain  auy  other 
from  the  exercise  of  this  right. 

Members  of  the  Muhammadi  or  Wababi  secf.  aro  Muhammadans,  and  as 
euch  entitled  to  perform  their  devotions  in  a  inotque,  though  they  may 
differ  from  the  majority  of  Sunni  Muhammadans  on  particular  points. 

Bnt  any  Muhammadan  w>uld  commit  a  criminal  cffenne  wh^,  not  in  the 
boiia  flde  performance  of  his  duties,  but  mala  tide,  for  the  purpose  of  dis- 
turbing others  engaged  in  their  devotions,  made  any  demonstration,  ora 
or  otherwise,  in  a  mosque,  and  disturbance  was  the  result. 
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So  h-ld  by  the  Pull  Bench. 

Per  MAHMOOD,  J.— According  to  the  Muhammadan  ecclesiastical  law,  the 
word  "Amin"  must  ba  said  and  should  be  pronounced  at  the  end  of  the 
prayer  ending  with  Sura-i-Fateha  ;  but  there  is  no  authority  for  holding 
that  it  should  be  prouounced  in  a  loud  or  in  a  low  tone  of  voice  ;  and  (pro- 
vided no  dis  urbance  of  the  public  peace  is  caused)  a  Mubammadan  pro- 
nouncing the  word  loudly,  in  tbe  honest  exercise  of  conscience,  commits 
no  offence  or  civil  wrong.  ATA  ULLAH  v.  AZIM  ULLAR,  12  A  494  (F.B.) 
=  10  A, W  N.  (1890),  179  ...  1059 

—  6.—  Pre-emption. 

(1)  Pre-er»p'.i:n — Muhammadan  L&w—Skicu— Property  nwied  by  mere  then  two 

co  sharers.— Tbe  prevalent  doctrine  of   the  Muhammadan  law  governing 
the  Shia  sect  is  that  no  right  of  pre-emption  ?xists  in  tbe  case  of  property 
'owned  by  more  (ban  two  oo-sharers.  ABBAS  ALI  v.  MAYA  RAM,  12  A.  229 
=  10A.W.N.  (1890),  93  ...          895 

(2)  Pre-emption — Wajib-ul-an—  "Co-shiret"— Purdnser  o I  isolated  plot  of  land 

in  mahal — Purchaser  of  sir  land. — The  wajA-ul-arz  of  a  village  g*ve  a 
right  of  pre  eruption  to  "co  shares  in  tbe  m*bal."  One  of  the  co-sharers 
brought  a  suit  for  pre-emption  which  tbe  vendee  defendant  resisted  on 
the  ground  that  he  also  was  a  co-sharer  in  tbe  man  i),  and  the  plaintiff 
had  therefore  no  preferential  right.  Tbis  contention  WAS  based  on  a 
former  purchase  by  the  defendant  under  a  deed  of  sale  ereouted  by  a 
cc-sharer,  and  comprising  (i)  an  isolated  plot  of  land  in  tbe  mahal,  (ii)  sir 
lands  in  the  mehal. 

Htld  by  the  Full  Bench  chat  it  being  found  that  the  vendee  defendant  had 
already  become  a  co-sharer  in  tbe  rruhsl  prior  to  the  date  of  tbe  purchase 
which  was  in  question  in  the  suit,  the  plaintiff  had  no  preferential  right 
of  pre-emption. 

Per  MAHMOOD,  J. — The  decisions  cf  the  Full  Bench  in  Niamat  AH  v.  Aimat 
Bibi  and  Sital  Prasad  v.  Amtd  Bibi  have  overruled  Hasrai  Lai  v. 
Ufjrah  Rai  and  Riq)  Ram  v.  Mangni.  SAFDAR  An  v.  DOST  MUHAM- 
MAD: 12  A.  426  (F.B.)=10  A. W.N.  "(1890),  117  ...  1016 

(3)  Bee  PRE-EMPTION,  10  A,  472. 
Maintenance. 

See  CRIMINAL  PROCEDURE  CODE,  1882,  11  A.  480. 

Majority  Act. 

See  ACT  IX  OF  1575. 
Marriage, 

Suit  for  dissolution  of— Sea  DISSOLUTION  OF  MARRIAGE,  10  A.  559. 

Mesne  profits. 

(1)  Sea  LANDLORD  AND  TENANT,  10  A.  13. 

(2)  See  OCCUPANCY  TENANCY,  :o  A.  15. 
Minor  and  Guardian. 

Minor — Custotli/  —  Guardianship  —  Act  IX  o/  1861,  ss.  J,  3,  4— Jurifdi'.tion — 
Civil  Procedure  Code,  s  17 — Act  IX  0/1875  (Majority*,  s.  3— Disc  etion 
of  Court  under  Act  IX  of  1861,  s,  3. — An  application  was  made  to  the 
District  Judge  o!  Allahabad,  under  s.  1  of  Act  IX  of  1861,  by  a  relative  of 
a  minor,  alleging  that  tbe  minor  had,  by  the  acts  and  with  the  connivance 
and  assistance  of  the  defendants,  at  Allahabad,  been  removed  from  the 
plaintiff's  custody  and  guardianship  at  Allahabad,  and  praying  for  the 
minor's  restoration  thereto  At  the  time  when  the  application  was  made, 
the  minor  wa-;  at  Lahore. 

Deld  that,  under  FS.  1,  4  of  Act  IX  of  1861,  read  with  s.  17  of  the  Civil 
Procedure  Code,  the  application  was  cognizable  by  tbe  District  Judge  of 
Allahabad  where  the  cause  of  action  arose;  and  that,  even  apart  from  s.  17 
of  the  Code,  tbe  minor  having  been  in  tbe  custody  and  guardianship  of 
a  person  within  the  jurisdiction  of  the  Judge  of  Allababad,  that  officer  had 
full  jurisdiction  to  deal  with  the  application. 

Under  s.  3  of  Act  IX  of  1875  (the  Indian  Majority  Act)  a  person  under  tbe 
age  of  eighteen  is  a  minor  within  the  meaning  of  Aot  IX  of  1861. 
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No  Buoh  restriction  as  is  imposed  by  s.  27  of  Act  XL  of  1858,  prohibiting 
the  appointment  of  a  guardian  of  any  minor  whose  father  K  living  and  is 
not  a  minor,  applies  to  persons  applying  under  s.  1  of  Act  IX  of  1861. 
Where  the  father  of  a  minor  was  old  and  unable  to  work  from  age  and 
weakness,  and  the  miner's  elder  brother  had  been  maintaining  and  educa- 
ting the  minor  at,  his  own  expense, —  held  that,  under  the  oiroumstanoee, 
the  brother  was  competent  to  apply  under  s.  1  of  Aot  IX  of  1861,  and  to 
aek  for  a  certificate  of  guardianship. 

The  words  in  s.  3  of  Act  IX  of  1861,  "  and  thersupon  proceed  to  make  such 
order  as  it  shall  think  fit  in  respect  to  ths  custody  of  guardianship  of  such 
minor  "  confer  on  the  Court  an  absolute  discretion  to  make  an  order  as  to 
custody  or  guardianship,  or  to  refrain  from  making  such  an  order  where 
the  circumstances  do  not  call  for  such  an  order  being  made. 

Where  a  minor  Hindu  over  the  age  of  sixteen,  who  had  embraced  Christian- 
ity and  left  the  house  of  his  elder  brother  by  whom  he  Lad  been  maintain- 
ed s»nd  brought  up  appeared  to  be  well  able  to  take  care  of  and  provide  for 
himself,  and  preferred  to  be  left  as  he  was,  and  had  sufficient  mental 
capacity  to  judge  what  was  best  for  himself,  the  Court  refused  to  make 
any  order  upon  an  application  by  the  brother  for  his  custody  and  guardian- 
ship. SARAT  CHANDRA  CHAKARB^TI  v.  FORMAN,  ia  A.  213  =  10 
A.W.N.  (1890),  80  ...  885 

Misjoinder. 

Of  cause  of  action,    Bee  CIVIL  PROCEDURE  CODE,  1832,  11  A.  33. 
Mortgage. 

1— GENERAL. 

2— CONDITIONAL  SALE. 

3— FORECLOSURE. 

4— REDEMPTION. 

5— SALE  OF  MORTGAGED  PROPERTY. 

6— USUFRUCTUARY. 

——I.— General, 

(1)  Mortgage— hypothecation  of    ''our  zamindari"  -prcpzrty — Ascertainment  of 

mortgagor's  zamindari  interest  at  date  of  mortgage — Mortgage  nrt  void  for 
uncertainly —Act  IX  of  1872  (Contract)  -s.  29— Act  IV  of  1882  (Transfer  of 
Property  ,  s.  58, — A  deed  of  simple  mortgage  described  the  mortgaged  pro- 
perty as  "  our  zimindari  property  "  {zemindari  a/> -iii,  and  g^ve  no  further 
specification  or  description.  It  was  proved  that  at  the  date  of  the  mortgage 
the  mortgagors  had  a  definite  and  ascertained  fractional  shate  in  two  zimin- 
daries. 

Eeld  that  the  words  "  our  zimindari  property  "  were  sufficienely  certain,  or 
at  any  rate  were  capable  of  being  made  certain  by  the  proof  of  the  mortga- 
gors being,  at  the  date  of  the  mortgage-deed,  the  owners  of  a  specific 
zemindari  interest  ;  and  that  the  mortgage  was  therefore  not  void  for 
uncertainty.  SHADI  LAL  v.  T.HAKUR  DAS,  12  A.  175  =  10  A.W.N.  (1890), 
60  ...  860 

(2)  Bee  DOCUMENT,  CONSTRUCTION  OF,  12  A.  387. 

(3)  Bee  LANDLORD  AND  TENANT,  12  A.  419. 
2. -Conditional  Sale. 

(1)  Payment  by  mcrtgcgee  ly  conditional  sile  of  prior  mortgage— Decree  oltai*ei 
by  interm-diate  simple  mortgagee  for  sale— Mart  gag}  by  conditional 
sah  foreclosed — Intermedia'e  simple  mortgagee  not  entitled  to  sell  without 
paying  fiis!  mortgage. — B  made  two  mortgagee,  dated  respectively  the 
JOth  Oatcbsr,  1871,  and  10th  October,  1872,  of  his  zemindari  property  in 
favour  of  P.  On  27th  January,  J874,  B  mortgaged  117  bighae  7  biswas  and 
10  dhurs  of  sir  and  cultivatory  land  belonging  to  hie  zemindari  for  R?.  700 
to  the  defendant.  On  lOch  September,  1877,  B  made  a  conditional  sale 
of  big  z:mindari  property  to  the  plaintiff  for  Rs.  4,500  to  pay  off  the  two 
charges  created  in  favour  of  P.  Oo  the  lOsh  August,  1878,  B  made 
another  mortgage  to  the  defendant  for  Ee.  300  of  the  same  117  bighas, 
7  biswas  and  10  dhurs.  On  the  9th  November,  1881,  defendant  obtained 
a  decree  on  his  two  bonds  of  the  27th  January,  1874,  and  10th  August, 
1878,  and  on  his  application  for  execution  of  the  decree  the  property 
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mortgaged  to  him  was  advertised  for  sale  on  the  20th  November,  1883. 
Meanwhile  the  plaintiff  had  taken  the  necessary  proceedings  to  foreclose 
his  conditional  sale,  and  upon  the  19th  March,  1883,  the  sale  was 
foreclosed.  0  J  the  19th  November,  1883,  plaintiff  instituted  this  suit  with 
the  object  of  having  it  declared  that  defendant  was  not  entitled  to  bring 
to  sale  the  property  mortgaged  to  him. 

Held  that  by  the  conditional  sale,  which  became  absolute  upon  the  19th 
March,  1883,  the  plaintiff  acquired  all  the  rights  that  subsisted  under 
the  two  mortgages  of  the  10th  Ootober,  1871,  and  10th  Oatober,  1872, 
and  was  entitled  to  press  those  securities  in  his  aid  as  prior  incumbrances 
to  that  of  the  defendant,  for  the  purpose  of  stopping  him  from  bringing 
the  property  to  sale  in  execution  of  his  decree  before  first  recouping  the 
plaintiff  the  amcuct  which  the  latter  found  to  satisfy  and  discharge  those 
incumbranoes. 

Hdd  further  that  the  only  right  which  the  defendant  had  to  bring  the 
property  to  sale  was  upon  the  strength  ol  the  decree  obtained  in  the  bond 
of  27th  January,  1874,  for  he  had  no  right  under  the  instrument  in  his 
favour  of  the  10th  August,  1878.  The  defendant  should  therefore  only  be 
permitted  to  bring  the  property  to  sale  under  his  decree  in  respect  of  the 
mortgage  of  27th  January,  1874,  when  he  had  satisfied  aad  discharged 
the  two  mortgage-bonds  held  by  the  plaintiff  of  the  10th  Ootober,  1871, 
and  10th  October  1872.  ZALIM  GIB  v.  RAM  CHARAN  SINGH,  10  A, 
629  =  8  A. W.N.  (1888)  247  •••  *24 

(2)  Foreclosure— Suit  for  possession—  Regulation  XVII  of  1806,  s.  8 — Cause  of 
action— Limitation  Act  XIV  of  1659,  s.  1  (12).— A  suit  for  foreclosure  wag 
brought  in  1886  upon  a  mortgage  by  conditional  sale  executed  in  1846, 
the  condition  being  for  pajment  within  five  yeats  from  that  date.  The 
deed  provided  that,  in  default  of  payment  within  the  prescribed  period, 
the  property  mortgaged  "will  be  foreclosed  (ba<.bat>,  and  this  mortgage- 
deed  will  be  considered  as  an  absolute  sale-deed. "  Between  1946  and 
1886  no  fcreclosure  proceedings  or  other  steps  were  taken  by  the  mort- 
gagee, and  no  admission  of  liability  was  made  by  the  mortgagor. 

Ilehl  that,  by  reason  of  Act  XIV  of  1659  (Limitation  Act),  the  plaintiffs 
remedy  was  barred  during  the  currency  of  that  Act,  and  that  the  time 
within  which  ho  was  entitled  to  maintain  an  aotiou  for  foreclosure,  if  he 
had  taken  the  proper  procesdings,  expired  in  1863. 

Held  also  that,  even  if  foreclosure  proceedings  under  Regulation  XVII  of 
1806  had  been  taken,  the  oiuse  of  action  was  the  original  non-piyment  of 
the  money  on  the  due  date,  and  the  provisions  of  the  Regulation  oould 
not  create  a  fresh  cause  of  action.  MURLIDHAR  v.  KANCHAN  SINGH, 
11  A.  144  =  9  A. W.N.  (18S9)  41  ...  520 

—3.— Foreclosure. 

(1)  Mortgccje  -Foreclosure—  Regulation  XVIJ  of  1806,  a.  8— Notice  of  foreclosure 

— Notice  not  signed  ly  Judge.-  Held  that  where  the  notice  of  foreclosure 
under  s.  S  of  Regulation  XVII  of  1806  was  signed  not  by  the  Judge  but 
only  by  the  Muosarim,  the  fcreclosure  proceedings  were  void  ab  inilio. 
Held,  also  that  the  notice  which  was  upon  the  record  of  the  foreclosure  pro- 
ceedings and  bore  the  mortgagor's  signature  must  be  regarded  as  the 
original  notice  in  the  matter  ;  and  that  the  acknowledgment  of  receipt  of 
notice  by  the  mortgagor  did  not  cure  the  inherent  defect  cf  its  non- 
signature  by  the  Judge.  HANUMAN  SARAN  SINGH  v.  BHAIRON  SlNGH, 
18  A.  189-9  A. W.N.  (1889)  199  ...  869 

(2)  8<;e  MORTGAGE  (CONDITIONAL  BALE),  11  A.   141. 

—4.— Redemption. 

(1)  Redemftiai  before  typiiation  of  term—Mortgryjr  entitle!  to  redetm  before  ix- 
pirationof  term  unless  mortgagee  can  shew  that  the  term[binds  mortgagor — 
Usufructuary  mortgage. — No  such  general  rule  of  law  exists  in  India  as 
would  preclude  a  mortgagor  frrm  redeeming  a  morigage  before  the  expiry 
of  the  t»rm  for  which  the  mortgage  was  intended  to  be  made,  unless  the 
mortgagee  succeeds  in  showing  that  by  reason  of  the  terms  of  the  mort- 
gage itself,  the  mortgagor  is  precluded  from  paying  off  the  debt  due  by  him 
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to  the  mortgagee,  Where  parties  agree  that  possession  of  any  property 
shall  be  transferred  to  a  mortgagee  by  way  of  security  and  repayment  of  the 
loan  for  a  certain  term,  it  may  be  inferred  that  they  intended  that 
redemption  should  be  postponed  until  the  end  of  the  term,  though  the 
creation  of  a  term  is  by  no  means  conclusive  on  the  point, 

The  term  fixed  for  payment  of  a  debt  should  be  presumed  to  be  a  protection 
only  for  the  debtor  till  a  contrary  intention  is  shown.  BHAGWAT  DAS 
v.  PARSHAD  SINGH,  10  A.  602  =  8  A.W.N.  (1888)  263  ...  405 

(2)  Mortgage— Redemption   by  cc-mortgagor—Suit   by  other  mortgajots  against 

redetm:.ng  mortgagor  for  redemption  of  their  shares— Limitation— Act  XV 
of  1877  (uimitotwn  Ait),  sch.  ii,  Nos  144,  148. — In  1828  one  of  several  co- 
mortgagors  redeemed  au  usufructuary  mortgage  executed  in  1822  and  ob- 
tained possession.  The  other  mortgagors  brought  a  suit  against  the  heir 
of  the  redeeming  mortgagor  in  1886,  for  redemption  of  their  shares  in  the 
mortgaged  property. 

Held  that  the  limitation  applicable  to  the  suit  was  that  provided  by  art.  !48, 
scb.  ii,  of  tbe  Limitation  Act  (XV  of  1877)  ;  that  time  ran  cot  from  the 
date  of  the  redemption  in  1828,  but  from  the  time,  whan  it  would  have  run 
against)  the  original  mortgagee  if  he  had  been  a  defendant,  i.e  ,  the  dale 
of  the  original  mortgage  of  1S22  ;  and  that  the  suit  was  therefore  barred  by 
limitation.  ASHFAQ  AHMAD  v.  WAZIR  ALT,  11  A.  423  ...  698 

(3)  Sale  of  equity  of  rtdtmption — Suit  by  mortgaged  for  (ale  tf  mortgaged  property 

— Purchaser  i.ot  a  party  to  suit — Sale  of  mortgaged  pnpirty  in  txe<  u'Aon 
cf  decree  obtained  by  mortgagee — What  pis;  ed— Right  of  pwchamr  of  (qu'tij 
of  redemption — Redemption.—  Oa  the  yis6  December,  1871,  three  ot  tbe 
defendants  in  this  suit  mortgaged  fou<-  groves  to  II.  In  1872  the  plaintiffs 
obtained  a  monsy-dccree  against  one  D  and  in  August,  1872,  in  execution 
of  that  decree,  sold  the  oaid  groves  and  at  the  sale  purchased  them  and 
also  two  mills  which  were  not  in  dispute  in  this  suit.  The  decree  against 
D  has  been  found  to  have  the  Fame  effect  as  if  it  were  had  and  obtained 
against  all  the  mortgagors.  Of  ibis  sale  H  had  notice,  in  fact  he  opposed 
it.  Subsequently  H,  the  mortgagee,  sued  tha  m^rfgig^rs  on  their  mort- 
gage, and  obtained  a  decree  on  it,  and  under  tha  decree  b  -ought  the  said 
groves  to  sale  in  1877,  and  purchased  them  himself.  In  May,  18SO,  Hsold 
the  groves  to  two  of  the  defendants.  The  plaintiff,  who  were  not  parties  to 
the  suit  which  resulted  in  the  decree  under  which  the  groves  were  sold  in 
1877,  instituted  this  suit  for  possession  of  the  grove?. 

Held,  that  notwithstanding  the  sale  of  1872,  what  was  sold  under  the  decree  of 
1877  was  the  right,  title  and  interest  of  the  mortgagors',  as  they  existed  at 
the  date  of  the  mortgige  of  2!st  Dscember,  1871,  with  which  would  go 
tbs  rights  and  interests  of  the  mortgagee,  and  although  at  sale  under  a 
decree  for  sale  by  a  mortgagee  the  right,  t.tle  and  interest  of  the  mortga- 
gor which  is  sold  is  bis  right,  title  and  interest  at  the  date  of  the  mort- 
gage, and  any  right,  title  and  interest  he  may  have  acquired  between  the 
date  of  the  mortgage  and  of  the  sale,  still  any  puisne  incumbranoer  or 
purchaser  from  tbe  mortgagor  prior  to  tbe  date  of  tba  mortgagee's  decree 

*  and  who  was  not  a  party  to  the  suit  in  which  the  mortgagee  obtained  his 
decree,  would  have  the  right  to  redeem  the  property  wbich  the  mortgagor 
would  have  had  bu'>  for  the  decree.  This  view  is  oonsist°nt  with  the 
principles  of  equity  and  recognised  by  tbe  Trinsfer  of  Property  Act. 
GAJADHAR  v.  MUL  CHAND,  10  A.  520  =  6  A.W.N.  (1888),  210  319 

5.— Sale  of  mortgaged  property. 

(1)  Mortgage — Second  mcr.'gige  of  the  same  propeity  to  the  tawe  person— Sale  in 
execution  cf  decrte  on  first  mortgage — Purchase  by  vnitgagee  decree  Inlder. 
— A  decree  holder  holding  two  decrees  of  d'fiareut  Courts  ou  separate  bonds 
hypothecating  the  sama  property,  in  execution  of  the  first  decree  purchas- 
ed tbe  property  himself.  The  surplus  of  the  sale-proceeds  was  distribut- 
ed by  the  Court  among  other  persons  who  held  money  decrees  against  the 
same  judgment  debtor. 

Held  that  the  decree-holder  could  not  afterwards  execute  the  second  decree 
against  property  of  the  judgment-debtor  not  included  in  the  hypotheca- 
tion bond.  BALLAM  DAS  v.AMAR  RAJ,  12  A,  537  =  10  A.W.N  (1890)90  1086 
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(2j  Mortgogs-  First  and  second  mortgages — Purchase  of  mortgaged  pn petty  by 
first  mortgagee — Suit  by  second  mortgagee  for  sile  — Plaint  dinying  or 
ignirir.g  title  of  fi:si  mortgagee — Su't  to  be  dismissed. — Where  a  second 
mortgagee  coming  into  Court  and,  denying  or  ignoring  the  title  of  a  prior 
mortgagee,  a=ks  to  have  the  property  sold  as  if  there  were  no  prior  incum- 
brance,  the  suit  should  be  dismissed,  and  should  not  bedeoreed  with  words 
of  limitation  reserving  the  righls  of  the  prior  mortgagee.  SALIG  RAM  v. 
HAR  CHARAN  LAL,  12  A.  548  =  10  A.W.N.  (1890)  89  ...  1094 

—  6,—  Usufructuary. - 

(1)  Suit  tor  sale  by  usvf rui tuary  mortgagee — Suit  not  maintainable — Act  IV  tf 

1882  (Transfer  tf  Property  Act),  s.  67  (a).— Under  s.  67  a)  of  the  Trans- 
fer of  Property  Ast  (jV  of  1882),  a  usufructuary  mortgagee  whose  possession 
ha?  not  been  disturbed  cannot  maintain  a  suit  either  for  foreclosure  or.'for 
sale  on  non-payment  of  the  mortgage-money.  UMDA  v.  UMRAO  BEGAM, 
11  A.  367  =  9  A.W.N.  (1589)  140  ...  662 

(2)  Suit  jir  redemption — Conditional  cecree— Failure  of  mortgagor   to  pay  in  ac- 

cordance with  decree— Subsequent  suit  for  redemption — Res  judicata — 
Civil  Prccedurj  Code  s.  13— Foreclosure—  lei  IV  of  1882  (Transfer  of 
Properly  Act)ts.  93—Estoppfl—Act  I  of  1872  {Evidence  Act),  s.  115. — 
la  a  euit  for  redemption  of  a  usufructuary  mortgage,  a  decree  for  re-dera- 
tion was  passed  conditional  upon  the  plaintiff  paying  the  defendants,  with- 
in a  time  specified,  a  sum  which  was  found  still  due  to  the  latter,  and  the 
decree  provided  that  if  such  sum  were  not  paid  within  iha  time  specified, 
the  suit  should  stand  dismissed.  The  plait  t:ff  failed  to  pay,  and  the  suit 
accordingly  stood  dismissed.  Subsequently  he  again  sued  for  redemption, 
alleging  that  the  mortgage-debt  had  now  been  satisfied  from  the  usufruct. 

Held,  having  regard  to  the  distinction  between  simple  and  usufructuary 
mortgages,  that  the  decree  in  the  former  suit  only  decided  that,  in  order 
to  redeem  and  get  possession  of  the  property,  the  mortgagor  must  pay 
the  sum  then  found  to  be  due  by  him  to  the  mortgager,  and  did  not 
operate  as  res  judicata  so  as  to  bar  a  second  suit  for  redemption,  when, 
after  further  enjoyment  of  the  profits  by  the  mortgage?,  the  mortgagor 
oould  fay  that  the  debt  had  now  become  satisfied  from  the  usufruct. • 

Having  regard  to  s.  93  of  the  Transfer  of  Property  Act  (IV  of  1882),  in  a 
suit  brought  by  a  usufructuary  mortgagor  for  possession  on  the  ground 
that  the  mortgage-debt  has  been  satisfied  from  the  usufruct,  and  in  which 
the  plaintiff  is  ordered  to  pay  something  because  the  debt  has  not  been 
satisfied  as  alleged,  the  decree  passed  against  such  a  mortgagor  for  non- 
payment has  not  the  effect  of  foreclosing  him  for  all  time  from  redeem- 
ing the  property. 

Where  the  plaintiff  in  a  suit  for  redemption  of  a  usufructuary  mortgage 
was  the  original  mortgagor,  who  had  by  a  registered  instrument  assigned 
his  interest  in  the  mortgaged  property  to  another,  and  the  assignee  did 
not  apply  to  be  ma3e  a  party  to  the  suit,  but  pul>  forward  or  consented 
to  have  put  forward  the  original  mortgagor  as  the  person  entitled  to  re- 
deem— held  that  as  there  was  nothing  in  that  litigation  to  show  that  the 
defendant-mortgagee  was  in  any  way  induced  to  alter  his  position  or  to 
do  any  act  which  he  would  not  otherwise  have  done  in  consequence  of  the  as- 
sign ee's  conduct,  the  latter  was  not  estopped  by  s.  115  of  the  Evidence 
Act  (I  of  1879)  or  by  any  principle  of  equitable  estoppel  from  afterwards 
suing  on  bin  own  account  for  redemption.  MUHAMMAD  SAMI-UD  DIN 
KHAN  v.  MANNU  LAL,  11  A.  386  =  9  A.W.N.  (1889)  136  ...  674 

(3)  Redemption — Limitation— Pleading — Burden  of  proof — Civil  Prccedure  Code, 

s.  50— Act  XV  of  1877  {Ltfmi'aticn  Act),  s.  28,  sch.  ii,  A'o.  148.  Act  I  cf 
187SJ  'Evidence  Ac1.),  s.  110  — There  is  a  clear  distinction  as  to  the  or. «s  of 
proof  between  oases  wbere  a  plaintiff  sues  for  possession  of  land  by  redemp- 
tion of  mortgage  and  cases  wbere  the  defence  to  a  suit  for  possession  of 
land  is  twelve  years'  adverse  possession  by  the  defendant.  In  each  case 
the  plaintiff  must  plead  Lis  title-,  and  if  that  title  is  in  issue,  he  must 
make  it  out  by  at  least  irima  lade  evidence  before  tha  defendant  can  be 
put  to  proof  of  his  defence.  Where  the  defence  is  twelves  years'  adverse 
possession,  the  defendant  must  plead  and  make  out  the  title  be  alleges, 
and  thus  show  that  the  title  of  the  plaintiff,  which  otherwise  bad  been 
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proved  or  admitted,  was  lost.  In  a  suit  for  possession  of  land  by  redemp- 
tion of  mortgage,  the  very  nature  of  which  presupposes  that  the  posses- 
sion of  the  defendant  or  his  predecessor  was  lawful,  the  plaintiff  ;must  in 
his  plaint  show  the  title  upon  which  he  relies,  and  therefore  a  title  sub- 
sisting at  the  date  of  suit.  Unless  he  gives  priwia  facie  evidence  to  show 
that  his  suit  is  within  time,  he  fails  to  prove  his  title  or  subsisting  right 
to  the  property.  PARMANAND  MlSR  v.  SAHIB  ALT,  11  A.  438  =  9  A.W.N. 
(1889)  155  ...  703 

(4)  Act  IV  of  1882  (Transfer  of  Property*,  ss.  58  (d),  98— Splitting  claims— Suit 
by  u&uj rue 'uar y  mortgagee  excluded  from  possession  foriinpaid  interest — 
Cause  of  action— Subsequent  suit  for  principal  and  res-due  of  interest 
barred— 'Civ.  Pro.  Code,  s.  43.— A  deed  of  mortgage  executed  :in!879  for 
a  consideration  of  Rs,  300  provided  that  the  term  of  the  mortgage  shorld 
be  four  years  certain,  that  certain  interest  should  be  payable,  that  the 
mortgagee  should  have  possession,  that  the  profits  should  be  appropriated 
first  in  lieu  of  yearly  interest  and  any  balance  appropriated  in  payment 
of  the  principal  debt,  and  that  the  mortgagor  should  be  entitled  to  redeem 
if  the  principal  and  interest  were  paid  at  the  expiration  of  the  four  years. 
The  mortgagee  never  obtained  possession  ;  and  in  1882  he  brought  a  suit 
against  the  mortgagor,  to  recover  the  unpaid  interest  then  due,  ar.d 
obtained  a  dsoree,  which  was  satisfied  by  the  sale  of  property  belonging 
to  the  judgment-debtor.  In  188(5  he  brought  another  suit  for  recovery 
of  the  principal,  together  with  the  residue  of  interest  up  to  the  date  of  suit. 

Held  that,  inasmuch  as  there  was  no  stipulation  in  terms  that  the  mort- 
gagee was  to  remain  in  possession  until  payment  of  the  imrtgage-money, 
the  instrument  did  not  strictly  fall  within  s.  58  (d)  of  the  Transfer  of 
Property  Act  (IV  of  1882),  and  that  the  rights  and  liabilities  of  tha  parties 
must  be  determined  in  accordance  with  ths  principles  enunciated  in  s.  98 
of  that  Act. 

Held,  upon  the  construction  of  tha  instrumsnt,  that  it  must  be  regar  Jed  as  a 
usufructuary  mortgage  not  only  during  the  four  year?,  but  after  their 
expiration. 

Btli  that  the  cause  of  action  in  the  suit  of  1882  was  the  mortgagor's  non- 
delivery of  possession  of  ths  mortgaged  property,  by  reason  ot  which  the 
mortgigee  had  beeu  unable  to  reiliz3  his  interest  from  the  usufruct  ;  that 
the  cause  of  action  accrued  to  the  mortgagee  from  the  moment  the  instru- 
ment came  into  operation  and  possession  was  not  delivered  ;  that  the 
cause  of  action  to  recover  the  principal  accrued  at  the  same  time  and 
was  the  same  cause  of  action  ;  that  the  plaintiff  was  therefore  bound  in 
the  suit  of  1882  to  sue  for  the  principal  ;  and  that  the  present  suit  was 
consequently  barred  by  s.  43  of  the  Civ.  Pro,  Code.  HlKMATULLA 
KHAN  v.  IMAM  ALT,  12  A.  203  =  10  A.W.N.  (1890)  87  ...  978 

Mosque. 

See  MAHO.MEDAN  LAW  (MOSQUE),  12  A.  494, 
Moveable  property. 

(1)  Bee  HYPOTHECATION,  10  A.  133. 

(2)  See  TBANSFER  OP  PROPERTY  Acr,  1882,  10  A.  20. 

"  Mushaa." 

Bee  MAHOMEDAN  LAW  (GIFT),  11  A.  460. 
Notice. 

(1)  Bee  MORTGAGE  'FORECLOSURE),  12  A.  189. 

(2)  Bee  TRANSFER  OF  PROPERTY  ACT,  1382,  10  A.  20. 

(3)  Of  ejectment.    Sae  LAND-HOLDER  AND  TENANT,  10  A,  13. 

Nuisance,  public. 

Bee  PENAL  CODE,  10  A.  44. 

Oath. 

or  affirmation.  Bee  Act  X  OF  1873  (OATHS),  11  A.  183. 
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(1)  Sateby  occupancy -tenant — Decree  in  favour  of  zemindar  against  purchaser  for 
mesne  profits — Mesne  profits  hew  to  be  assessed. — Where  in  a  suit  against 
an  occupancy-tenant  and  his  vendee,  the  zemindar  obtained  a  decree  for 
cancelrnent  of  the  deed  of  sale  foe  possession  of  the  land  by  ejectment, 
and  for  mesne  profits  from  the  date  of  suit  to  the  date  of  recovery  of  pos- 
session,—/ttM  that  the  ruesne  profits  awarded  must  be  assessed  as  damages 
against  the  vendee  as  a  trespasser,  and  that  the  proper  measure  of  such 
damages  was  net  the  rent  which  was  payable  by  the  vendor,  but  the 
actual  market-value  of  the  land  for  the  purpose  of  letting.  MATUK 
DHARISINGHV.  ALINAQI,  10  A,  15=7  A.W.N.  (1887)  242  ...  11 

Occupancy  tenant. 

(1)  See  LANDHOLDER  AND  TENANT,  10  A.  159. 

(2)  See  LANDLORD  AND  TENANT,  12  A.  419, 

(3)  See  OCCUPANCY  TENANCY,  10  A.  15, 

Offences  against  religion. 

See  MAHOMEDAN  LAW  (MOSQUE),  12  A.  494. 
Owner. 

See  PENAL  CODE,  12  A.  550. 
Pardanashin  Woman. 

Practice — Pardanashin  lady— Personal  appearance  in  Court. — Although  tbere  is 
no  provision  in  the  Grim.  Pro.  Coda  which  protects  pardanashin 
ladies  frcm  appearing  in  a  Court  of  justice,  nevertheless  it  is  very  undesir- 
able to  compel  the  attendance  of  such  persons. 

It  cannot  be  admitted  as  a  general  principle  that  pardanashin  ladies  whose 
evidence  is  required  in  criminal  trials  are  to  be  allowed  to  compel  the 
Court  to  examine  them  at  some  other  place  than  the  Court-htuse  itself. 

Where  a  Magistrate  considered  it  necessary  to  take  the  evidence  of  a  pardana- 
shin  lady,  who  objected  to  appear  in  Court,  the  High  Court  directed  him 
to  make  arrangements  so  as  to  take  her  evidence  either  in  an  empty  Court 
room  in  the  presence  of  himself  tha  accused,  and  the  pleader  for  the  pro- 
secution, or  if  no  empty  Court-room  were  available  in  his  is  own  private 
room  or  some  other  room,  in  the  Court  building.  IN  THE  MATTER  OF 
THE  PETITION  OF  BASANT  BIBI,  w  A.  69  =  9  A.W.N.  (1889)  202  ...  794 
Pardon, 

Effect  of  tender  of— See  ACCOMPLICE,  11  A.  79, 
Parties  to  Suits. 

U)  Execution  of  decree— Civ.  Pro.  Code,  1882,  s.  244  (c).—  Qmsticn  for  Court 
executing  decree— Part' es  to  the  suit — Representative.— After  the  death  of 
a  childless  Hindu  widow,  a  lessee  from  her  of  property  which  had  belong- 
ed to  her  husband  obtained  against  her  vendees  of  part  of  the  same  pro- 
perty, a  decree  for  damages  for  wrongfully  keeping  him  out  of  possession. 
The  effect  of  the  decision  was  to  decree  the  claim  against  the  estate  of  the 
widow,  and  to  exempt  from  liability  the  judgment  debtors  personally  and 
thj  property  which  they  had  purchased.  In  execution  of  the  decree  the 
said  property  was  sold,  and  was  purchased  by  the  decree-holder  :  one  of  the 
judgment  debtors  had  died  during  the  execution  proceedings,  and  her  son 
was  duly  impleaded  as  her  representative,  and  he  raised  no  objection  to 
the  attachment  and  sale.  Subsequently  this  eon  sold  his  rights  and 
interests  in  the  property  ;  and  his  vendor  sued  the  decree-holder  to  recover 
possession,  on  the  ground  that  the  decree  being  limited  to  the  estate  of 
the  childless  Hindu  wisdow,  the  defendant  as  purchaser  could  not  acquire 
by  the  sale  any  right  superior  to  those  of  the  widow  ;  that  those  rights 
had  expired  upon  her  death,  and  left  nothing  to  be  sold,  and  that  on  her 
death  the  property  devolved  upon  the  plaintiff's  vendor,  and  had  thence 
passed  to  the  plaintiff. 

Eeld,  that  the  plaintiff's  vendor  was  a  party  to  the  suit  within  the  meaning 
of  s.  244  (c)  of  ihe  Civ.  Pro.  Code,  and  that  he  not  having  objected 
to  the  rale  in  execution  of  the  decree,  neither  he  nor  the  plaintiff  could  go 
behind  that  sale  or  claim  the  property  upon  any  title  which  be  might 
have  asserted  in  the  execution  proceedings  :  and  that  the  suit  was  barred 
by  s.  244.  RAQHUBAR  DIAL  v.  HAMED  JAN,  12  A.  73  =  10  A.W.N. 
(1890)  13  ...  797 

(2)  See  CIVIL  PROCEDURE  COLE,  1882, 12  A.  440  iP.B,). 
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(1)  Juris Jtabn — Civil  and  Revenue  Courts— Suii  fo>  partition  and  possession  of 

a  share  in  a  particular  plot  in  a  pa'.ti— Act  XIX  of  1873  (N,W.P.  Land 
Rivenue  Act),ss,  135,241  If). — A  suit  by  a  oo-sharet  in  a  joint  zemindari 
estate  for  partition  and  possession  of  his  proportionate  share  of  an  isolated 
plot  of  land  is  not  maintainable  in  a  Civil  Court,  with  reference  to  PP.  135 
and  241  of  the  N.W.P.  Land  Revenue  Act  (XIX  of  1873),  IJRAIL  v. 
KANHAI,  10  A.  5  =  7  A.W.N.  (1887)218  4 

(2)  Bee  ACT  XIX  OF  1873  (N.W.P.  LAND  REVENUE),  11  A.  328. 

(3)  See  JURISDICTION,  12  A.  506, 
Partnership. 

See  CIVIL  PROCEDURE  CODE,  1882,  10  A.  587. 
"  Pattldars  " 

Sae  PRE-EMPTION,  10  A.  107. 
Pauper. 

See  CIVIL  PROCEDURE  CODE,  1882,  10  A.  467. 

Pauper  Appeal. 

Bee  LIMITATION  ACT,  1877,  ss.  5,  12  and  art.  170,  12  A.  79. 

Penal  Code  (Act  XLV  of  1860). 

(1)  8s.  71,  170.  383— Bee  SEPARATE  SENTENCES,  10  A.  58. 

(2)  S3.  75,  411— See  CRIMINAL  PROCEDURE  CODE,  1882,  11  A.  393. 

(3)  S.  151  —  Liibi'i'y  of  owner  cr  occupier  of  lini  on  whiihan  unlaicful  assembly 

is  held, — It  is  not  necessary,  in  order  to  render  the  owner  of  land  on  which 
a  riot  takes  place  criminally  liable,  that  they  should  be  aware  of  the  likeli- 
hood of  such  an  occurrence.  That  his  karinda  should  have  taken  an 
active  part  in  the  riot  is  sufficient  to  warrant  the  conviction  of  the  owner 
under  s.  154  of  the  Penal  Code.  QUEEN-EMPRESS  v.  PAYAG  SINGH, 
12  A.  550  =  10  A.W.N.  (1990)  176  ...  1095 

(4)  S    183,  See  CRIMINAL  PROCEDURE  CODE,  (Act  X  OF  1872),  10  A.  115. 

(5)  S.  212 — Harl oitring  an  offender— To  justify  a  conviction  under  s.  212  of  the 

Penal  Code,  it  is  necessary  that  there  should  be  an  offence  committed, 
and  consequently  an  offender  who  has  been  harboured  or  concealed. 
QUEEN-EMPRESS  v.  FATEH  SINGH,  J2  A.  432  =  10  A.W.N.  (1890)  73...  1020 

(6)  8.  228-See  CBIM.  PRO.  COD3,  1£82,  11  A.  361. 

(7)  Ss.  268,  290— Public  r.-u\snn-e-  S'auqhter  of  kine  by  Muhatnmidans  on  their 

own  property— Act  XLV  of  1860  (Penal  Code),  ss.  263,  290.— A  peraon  wit- 
fully  slaughtering  cattle  in  a  public  street,  so  that  the  slaughter  could  be 
heard  and  seen  by  the  passers-by,  would  ciaimU  an  eSenoa  punishable 
under  s.  290  of  Penal  Code. 

But  where  certain  Mabamtnadans,  for  a  religious  purpose,  killed  and  out  up 
two  cows  before  sunrise  in  a  private  compounl,  partly  visible  from  a 
public  road,  and  the  killing  of  one  of  the  oiws  only  wag  witnessed  by  one 
Hindu — held  that  the  oircumstanoas  proved  did  not  amount  to  the  oom- 
nrssion  of  a  pnblin  nuisance  as  defined  in  section  263  of  the  Code.  QUE EN- 
EMPRESS  v.  ZAKIUDDIN,  10  A.  44  =  7  A.W.N.  (1887)  232  ...  30 

(8)  S.  295 — "Object"  held  sacred  by  any  class  of  persons — Killing  coics  in  a  public 

place. — The  word  "  object  "  in  s.  295  cf  the  Penal  Code  does  not  include 
animate  objects.  QUEEN  EMPRESS  v.  IMAM  ALI,  10  A.  150  (F.B.)  =  8 
A.W.N.  (1888)  17  ...  101 

(9)  8s.  330,  454— See  CRIMINAL  PROCEDURE  CODE,  1882,  10  A.  146. 
§0)  8.  383— See  SEPARATE  SENTENCES,  10  A.  53. 

(11)  8.  £38— Detaining  ui-Ji  criminal  intent  a  imrriei  zcoman. — The  words 
"  such  woman  "  in  s.  493  of  the  Indian  Penal  Code  do  not  mean  suoh  a 
woman  as  has  been  so  enticed  ai  mentioned  in  that  section  but  mean 
such  woman  whom  the  accused  knows  or  has  reason  to  believe  to  be  the 
wife  of  any  other  man  ;  the  detention  of  suoh  a  woman  with  the  particular 
intent  defined  in  the  section  is  one  of  the  offences  made  punishable  under 
that  section.  EMPRESS  v.  NlADAR,  10  A.  580  =  8  A.W.N.  (1888)  217  ...  390 
Personal  Injury. 

See  SMALL  CAUSE  COURT  SUIT,  10  A.  49. 
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See  DEFAMATION,  10  A.  425. 

Plaint. 

See  CIVIL  PROCEDURE  CODE,  1882,  33.  51,  56,  12  A.  553. 

Pleader  and  Client. 

See  LEGAL  PRACTITIONERS  ACT.  FS.  27,  28,  29,  30,  12  A.  169. 

Police  officer. 

See  ACT  V  OF  1861  (POLICE',  10  A.  459. 

Possessory  Suit. 

Practice — Suit  for  exclusive  tossession' of  property— Court  camp-tent  in  such 
suit  to  decree  joint  paste ;sion. — Where  the  plaintiff  claimed  exclusive 
possession  of  iramoveable  property  to  which  the  defendants  also  claim  to 
be  exclusively  entitled,— hsld,  that  the  Court  wis  competent,  upon  the 
finding  that  the  property  belonged  to  the  parties  jointly,  to  give  the  plaint- 
iff a  decree  for  joint  possession.  WAHID  ALAM  v.  SAFAT  ALAM,  12  A. 
556  =  10  A.  W.  N.  (1890)  130  ...  1100 

Possessory  title. 

Pofsession  of  and  partition  between  co-widows  of  tftate  left  by  their  deceased 
Ir'sband—Afempted  adoption  of  sister's  son  by  a  Brahman.  —  Possession 
of  the  estate  left  by  their  deceased  husband  was  taken  by  two  widows  of 
a  deceased  Hindu,  who  being  childless,  bad  before  bis  death,  adopted  a 
son,  to  whom,  also,  by  will,  be  bequeathed  his  estate.  The  adopted  son 
died  soon  after  the  testator. 

Held,  that  the  widows  had  a  possessory  title  or  interest  in  the  estate,  not- 
withstandirg  that  a  preferable  title  might  exist  in  others  through  the 
deceased  legatee  ;  also,  the  estate,  being  jointly  held  by  them,  was 
partible,  and  that  either  widow  might  make  a  suit  for  partition. 

The  child  whom  the  testator  b,id  purpirtel  to  adopt  was  hia  sister's  son.  If 
it  had  been  necessary  to  determine  tLo  point,  their  Lordships  would,  pro- 
bably, have  had  little  difficulty  in  accepting  the  opinion  of  the  High 
Court  that  n  Brihrmn  rannot  fully  adopt  his  sistpt'.-  °on  SUNDAR  v. 
PARBATI,  12  A.  51(P.C.)  =  16  f.A.  186  =  5  Bar.  P  C.  J.  448  ...  782 

Practice  and  Procedure. 

(1)  R{mitidby    lower  appellate  Cow  t  under   Civil  Procsduie   Cede,  s  566— No 

ctiot  s  filed  by  plaintiff*  under  s.  567  —  Objections  raised  for  the  first  time 
in  second  aip ;at  ty  plaintiffs — Such  objections  not  eHtirtainable.—  Objec- 
tions which  might  have  been,  but  were  not,  made  under  a.  £67  of  the  Civil 
Procedure  Cnde  in  a  lower  appellate  Court  to  the  findings  on  remind  of 
the  Court  of  first  instance,  cannot  be  rained  for  the  first  time  as  grounds  of 
seroud  appeal  from  the  lower  appellate  Court's  decree.  MUHAMMAD 
ABDUL  HAI  v.  SHEO  BISHAL  RAI,  10  A.  28  =  7  A.W.N.  (1387)  234  ...  19 

(2)  Practice— Remand— Power  of  appillate  Court  to  deal  icith  whole  appeal  after 

return  of  findings. — In  a  second  appeal  by  the  defendant,  in  which  the 
plaintiff  filed  objections  to  the  decree  under  s.  561  of  the  Civil  Procedure 
Code,  the  High  Court,  without  giving- judgment  on  the  appeal,  stated 
(giving  reasons)  the  opinion  that  the  appellant  would  be  entitled  to  suc- 
ceed, and  at  the  same  time  remitted  an  issue  under  s.  566  of  the  Code 
with  reference  to  the  plaintiffs'  objections.  At  that  time  the  appeal  was 
apparently  not  argued  out,  and  the  true  meaning  of  the  facts  as  found 
was  obviously  not  prefcnt  to  the  mind  of  the  Court. 

Jfeld,  that  upon  the  return  of  the  findings  on  remand,  the  Court  could  not 
treat  the  appeal  as  already  decided  and  the  objections  the  sole  matter  for 
consideration,  but  mast  consider  both  appeal  and  objections  and  decide 
the  whole  case. 

Held,  however,  that  wbcre  Judges  have  heard  arguments  on  some  of  the 
issues  and  have  expressed  their  views  thereon  and  have  remitted  another 
issue  or  issues  under  p.  566,  they  are  not  bound,  on  the  return  of  find- 
ings, to  hear  the  case  de  nova  but  may  confine  counsel  to  argument  upon 
the  findings.  LACHMAN  PRASAD  v'.  JAMNA  PRASAD,  10  A.  162  =  7 
A.W.N.  (1887)  295  ...  109 
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(8)  Issue  raited  by  Court  which  was  not  raised  by  parties. — The  plaintiffs  in  a 
suit  denounced  in  the  plaint  their  two  signatures  to  a  sale-deed  as  for- 
geries, and  never  alleged  that  they  witnessed  it  under  pressure.  The  G^utt 
of  first  instance  found  them  to  be  genuine,  and  the  lower  appellate  Court, 
while  agreeing  with  the  Court  below  in  its  findings  upon  the  question  of 
the  genuineness  of  the  signatures,  observed  that  they  were  obtained  under 
pressure,  and  so  reversed  the  denree  of  the  Court  below.  On  second  appeal 
to  the  High  Court. 

Held,  that  Courts  are  not  to  raise  important  and  serious  issues  in  a  case  for 
the  parties  when  they  have  not  raised  it  themselves  by  their  own  pleadings 
in  the  cause.  WALI  UL  LAH  KHAN  v.  M.  ISRAR-UL-LAH  KHAN,  10  A. 
627  =  8  A.W.N.  (1883)  242  ...  422 

(4)  Execution  of  decree— Decree   affirmed  on  appeal— Amendment  of  decree   by 

first  Ccurt  after  affirmance — Objection  by  judgment-debtor  t1)  execution  of 
amended  decree— Appeal  front  crder  disallowing  objection — Obj^ciioji 
alloiced  on  appial.—  The  decree  of  a  Court  of  first  instance  having  en 
appeal  been  affirmed  by  the  High  Court,  the  first  Court  altered  the  decree 
which  had  been  affirmed,  intending  to  bring  it  into  accordance  with  the 
judgment  of  the  High  Court.  After  the  decree  had  been  altered,  applica- 
tion was  made  to  execute  it  as  altered,  but  this  was  opposed  by  the 
judgment-debtor  on  the  ground  that  that  was  not  the  decree  which  could 
be  executed. 

Eeld,  by  the  Fall  Bench  that  the  objection  must  prevail,  on  the  grounds  that 
the  decree  sought  to  be  executed  was  not  that  of  the  appellate  Court,  and 
that  the  decree  had  been  altered  by  the  first  Court,  which  had  no  power 
to  alter  it, 

Eeld,  by  the  Division  Bench  that  the  order  of  the  first  Court  disallowing 
the  objection  and  directing  that  execution  of  the  decree  as  altered  should 
proceed,  could  not  be  regarded  as  passed  under  s.  206  of  the  Civil  Procedure 
Code,  but  was  an  order  passed  in  execution  of  decree  and,  as  eucb,  was 
appealable.  MUHAMMAD  SULAIMAN  KHAN  v.  FATIMA,  11  A.  314  (F.B.) 
=  9  A.W.N.  (1889)  107  ...  628 

(5)  Bee  BOND,  11  A.  416. 

(6)  See  CIVIL  PROCEDURE  CODE,  1882,  10  A.  -289  ;  ll  A,  35  ;  11  A.  267. 

(7)  See  COSTS,  11  A.  319. 

(8)  See  CRIMINAL  PROCEDURE  CODE,  1882,  11  A.  361. 

(9)  See  HINDU  LAW  (WIDOW),  10  A.  435. 

Pre-emption. 

(1)  Pre-emption— Wajib-ul-arz  — "Pattidars"  — "  Chikdars".—    Held    that   the 

terms  of  a  teajib-ulati  conferring  a  right  of  pre-smption  upon  "puttidc. 
did   not   apply   to   a   chakdir  holding  a  share  in  the  same  clink  as  the 
"vendor.     BALWANT    SlN7GH   v.    8UBHAN    ALI,    10    A.    107  =  7    A.W.N. 
(1887)  290  72 

(2)  Rival  suits— Each  pre  emptor  made  defendant  in  the  ether's  suit— Suits  tried 

together,  but  decided  by  separate  decrefs—De:re?,  allowing  pre  f?nj.  t>'.  n  in 
one  r.as*  on'y  m  co-idilicn  of  *d€  fault  by  oilier  pre-emptor—  Finality  of 
decree  in  superior  pre  emptor's  suit — Appealby  inftrior  pre-emptor  in  his 
own  suit—Appdlati  Court  not  competent  to  alter  d.crei  so  as  to  affect  sup- 
eiior  pre  emp'or's  right- — In  two  rival  suits  for  pre-emption  each  pre- 
emptor  waa  made  a  defendant  in  the  other's  suit.  The  suits  were  tried 
together  upon  the  same  evidence  and  were  di?posei  of  by  a  single  judg- 
ment, but  by  separate  decrees.  In  one  of  the  euita  the  pre  emptor  obtained 
a  decree,  in  the  terms  of  s  214  of  the  Civil  Procedure  Code.  In  the  other, 
the  pre-emptor  obtained  a  decree,  subject  to  the  condition  that,  in  the 
event  of  the  first  pre-emptor  failing  to  execute  his  decree,  the  second  pre- 
emptor  should  be  entitled  to  execute  it.  The  decree  in  the  first  suit  was  not 
appealed, and  became  final.  The  second  pre-emptor  appealed  from  the  decree 
in  his  own  suit,  upon  the  grounds  that  the  amount  ordered  to  be  paid  was 
excessive,  and  that  the  first  pre-emptor  had  lost  his  right  and  the  decree 
in  the  second  suit  should  not  have  been  made  subject  to  the  condition  above 
stated. 
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Held  that  the  appellant,  if  he  desired  to  get  lid  of  the  decision  regarding 
the  first  pre-emptor's  preferential  right,  should  have  appealed  against  the 
first  pre-emptor's  decree,  but  that  that  decree  having  become  final,  the 
questions  between  the  two  pre-emptors  could  not  be  reopened  on  appeal 
from  the  second  pre-emptoi's  decree.  CHAJJU  v.  8HEO  SAHAI,  10  A.  123 
=  7  A.W.N.  (1887)  301  ...  83 

(3)  Wajib-ul-arz  — Rival  suits— Dscree   not  lo  allow  either   claimant  to  pre-empt 

part  only  of.the  property  ever  which  he  has  a  pre-emptive  right.— Where  two 
rival  pre-emptors,  each  having  an  equal  right  to  claim  pre-emption  under 
a  wajib -ul-ars,  bring  suits  to  enforce  their  rights,  in  the  absence  of  any 
thing  in  the  wajib -ul  arz  to  the  contrary,  the  rule  of  a  Muhammadan  law 
must  be  observed,  and  however  the  property  may  ba  divided  by  the  decree 
of  the  Court  between  the  successful  pre-emptors,  the  Court  must  take  care 
that  the  whole  share  must  be  purchased  by  both  pre-emptors,  or  on  the 
default  of  one  by  the  other,  or  that  neither  of  them  should  obtain  any  inter- 
est in  the  property  in  respect  of  which  the  suits  were  brought. : 

In  two  rival  suits  for  pre -eruption,  the  Court  gave  one  claimant  a  decree  in 
respect  of  a  three  annas  share,  and  the  other  a  decree  in  respect  of  a  two 
annas  six  pies  share  of  certain  property,  each  decree  being  conditional  on 
payment  of  the  price  within  thirty  days.  The  Court  further  directed  that 
in  case  of  either  pre-emptor  iniking  default  of  payment  within  the  thirty 
days,  the  o'ther  should  be  entitled  to  pre-empt  his  share  on  payment  of  • 
the  price  thereof  within  fifteen  days  o£  such  default.  Both  pre-emptors 
made  default  of  payment  within  the  thirty  days.  One  of  them,  within 
the  further  period  of  fifteen  days,  paid  into  Court  the  price  of  the  share 
decreed  in  favour  of  the  other  and  claim:!  to  prt>2mpi  such  share, 

Held,  (affirming  the  judgment  of  MAHMOOD,  J.)  that  the  claim  was  inad- 
missible, since  to  allow  it  would  havn  the  effect  of  defeating  the  rule  of 
law  that  a  pre-emptor  must  buy  the  whole  and  not  part  only  of  the 
property  which  he  is  entitled  to  pre-emp1;.  ABJUN  SINGH  v.  SAKFABAZ 
SINGH,  10  A.  182=8  A.W.N.  (1383),  55  ...  122 

(4)  Wajib  ul-orz — Pre-emptor  out  of  possets :on  of  7tfs  own  share  -  His  own  share 

lost  ly  him  pending  apiual—Muhammidan  Law. — The  plaintiff  instituted 
this  suit  to  enforce  her  right  of  pre-tmption  in  respect  of  a  share  iu  a 
village  of  which  she  alleged  lobe  a  co-sh(trer  with  the  vendors.  The 
defendants  to  the  suit  were  the  vendors,  the  vender?,  and  others  who  were 
rival  claimants  for  pre-emption  iu  the  share  sold.  The  rival  pre-amptors 
alone  defended  the  action  on  the  ground,  among  others,  that  plaintiff  was 
not  in  possession  of  her  own  share  in  the  village  out  of  which  she  alleged 
that  her  right  to  claim  pre  emption  aro?o.  Tha  GoUrt  of  first  instance 
dismissed  her  suit.  In  appeal  the  District,  Judge  in  effect  dismissed  her 
cUim  as  against  the  defendants  who  were  the  rival  pre-emptors,  but  gave 

.  the  plaintiS  a  right  to  obtain  the  share  if  theothsr  pre-emptors  did  not 
avail  themselves  of  the  decree  which  they  bid  obtained  in  their  action, 
Ou  tbo  12th  of  January,  1E87,  plaintiff's  second  appeal  was  admitted, 
and  on  the  20th  January  plaintiff's  share  in  the  village  out  of  which  her 
claim  fo  pre-emption  iu  respect  of  t be  share  sold  arose,  was  sold  in  exe- 
cution of  a  decree  in  another  suit.  Respondent  contended  that  as  sinoa  the 
appeal  the  share  out  of  which  plaintiff  alleged  that,  her  right  arose  was 
sold,  she  could  not  get  any  decree  now  in  her  favour. 

Held,  that  this  Ccurt  as  a  Court  of  appeal  have  only  got  to  see  what  was 
the  decree,  which  the  Court  of  first  instance  should  have  passed  and  if 
the  Court  of  first  instance  had  wrongly  dismissed  the  claim,  the  plaintiff 
cannot  be  prejudiced  by  her  share  Laving  boeu  subsequently  sold  in  exe- 
cution in  another  suit;  suoh  a,  sale  could  not  have  affeoteu  her  right  to  main- 
tain the  decree,  if  she  had  obtained  a  decree  in  h?r  favour  iu  the  Court  of 
first  instance,  either  on  review  or  on  appeal,  nor  c.ould  it  ha?e  been  made 
the  ground  of  appeal.  Further,  plaintiff  being  out  of  possession  of  her 
share  at  the  time  she  instituted  tbe  suit  for  pre-emption  was  imm  iteml, 
the  Court  should  have  ascertained  whether  the  plaintiff  was  at  tbe  date  of 
suit  entitled  in  law  to  the  share  out  of  which  her  right  of  pre-emption 
was  alleged  to  have  arisen. 

Held,  by  MAHMOOD,  J.,  that  tbo  passage  from  Hamilton's  Hodaya  by  Grady, 
p.  562,  means  that  in  the  pre-emptive  tenement  the  pre-emptor  should 
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have  a  vested  ownership  and  not  a  mere  expectancy  of  inheritance  or  a  re- 
versionary or  any  kind  of  contingent  right,  or  any  interest  falling  short  of 
full  ownership.  8AKINA  BlBI  v.  AMIBAN,  10  A.  472  =  8  A.W.N.  (1888) 
177  =  13  Ind.  Jur.  114  ...  317 

(5)  Town— Custom— Evidence— Decrees  enforcing  right. — In  a  suit  for  pre-emption 

based  on  custom,  evidence  of  decrees  passed  in  favour  of  such  a  custom,  in 
suits  in  which  it  was  alleged  and  denied  is  admissible  evidence  to  prove 
its  existence.  The  most  satisfactory  evidence  of  an  enforcement  of  a  cus- 
tom is  a  final  decree  based  on  tha  custom.  GUBDAYAL  MAL  v.  JHANDU 
MAL,  10  A.  595  =  8  A.W.N.  (1898)  242  ...  393 

(6)  Wajib-ul-arz — Clause  fixing  prici  in  case  ol  sale  to  a  co-shirer —Agreement 

running  with  the  land—Pre-emptor  entitled  ti  tiki  •property  on  payment  of 
price  fixed  in  wajib-ul-arz. — The  pre-emptive  clause  in  the  wajib-ul-arz  of 
a  village  contained  the  provision  that  tha  right  pre-emption  could  be  en- 
forced on  payment  of  suoh  sum  as  would  represent  the  ^\kimat-i  viurav- 
vajah,  "  that  is,  according  to  current  r-Ues.  A  suit  for  pre-emption  was 
brought  against  the  vendor  and  vendee  of  a  certain  fractional  share  in  the 
village,  and  the  plaintiff  claiming  the  benefit  of  the  above  provision  dispu- 
ted the  price  entered  in  the  sale  deed  as  the  proper  price  for  the  share 
according  to  current  rates. 

Held,  following  Karim  Bakhsh  Khan  v.  Fhuli  Bibi,  that  a  oo-sharer  was  en- 
titled to  purchase  the  share  sold  at  a  price  to  be  ascertained  according  to 
the  rule  in  that  behalf  contained  in  the  wijib-ul-arz  and  the  condition  in 
the  wajib-ul-arz  regarding  the  price  to  be  paid  for  the  share  sold  was 
binding  on  the  land  and  therefore  binding  on  the  stranger  vendee.  UPMANI 
KUAR  v.  BAM  DIN,  10  A.  621  =  8  A.W.N.  (1888)  213  ...  418 

(7)  Wajib-ul-arz—  Construction  — "  Karibi  "   meaning  of. — The    word  "  karibi  " 

used  by  itself  in  the  pre-emptive  clause  of  a  wajib-ul-arz  to  indicate  share- 
holders "near  "  to  the  vendor,  is  ambiguous  and  inadequate  to  express  the 
intentions  of  the  shareholders, 

The  pre-emptive  clause  in   the  wajib-ul-arz  of  a  village  gave  a  right  of  pre- 
emption, in    cases   of  sale  by  shareholders,    first  to  "  bhai  hakiki   (own  , 
brothers),  next  to  "karibi"  (near),  and   next  to   co-sharers  in  the  same 
thoke  as  the  vendor. 

Held  that  although  the  word  "  karibi  "  must  be  read  in  connection  with  the 
preceding  word  "  bhai,"  the  words  "  bhai  karibi  "  could  not  reasonably  be 
confined  to  cousins,  but  must  be  construed  as  meaning  "  bhai  bund  "  or 
"  bhai  log,"  so  as  to  include  all  near  relatives,  both  male  and  female. 

Held  also  that  a  vendor's  father's  brother's  widow,  holding  a  share  in  the 
village  absolutely  and  as  heir  of  her  deceased  husband,  was  entitled  >  to 
pre-emption  in  preference  to  the  vendees,  who  were  only  sharers  in  the 
same  thoke  as  the  vendor.  KHUMAN  SINGH  v.  HABDAI,  11  A.  41  (P  ,B.) 
=  9  A.W.N.  (1889).  1'  ...  455 

(8)  Wajib-ul-arz—  Muluimmadan  Law— Refusal    by  pre-emptor  to   purchase — 

Immediate  demand— Pn-emptor  claiming  property  as  to part of  which  he 
has  disqualified  himself  from  suing. — The  wajib-ul-arz  of  a  village  provided- 
that  a  co-sharer  wishing  to  seil  his  share  must  give  notice  to  the 
other  co-sharers,  and  that  first  a  nearer  co-sharer  and  next  a  more  distant 
oo-sharer  should  have  a  right  of  pre-emption.  Where,  suoh  notice 
having  been  given,  the  oo-sharer  receiving  notice  took  no  action  thereon 
within  a  reasonable  time,  —  held  that  as  his  inaction  would  lead  the 
vendor  to  conclude  that  he  would  not  interfere  or  become  a  purchaser,  it 
was  equivalent  to  declining  to  purchase. 

A  sale  of  property,  to  which  the  Muhammadan  law  of  pre-emption  was  appli- 
cable, took  place  in  October,  1884.  The  plainciff-pre-emptor  and  his 
agent  became  aware  of  the  sale  shortly  after  it  took  place,  and  many 
months  prior  to  July,  1885.  He  did  not  allege  that  he  had  given  notice 
that  he  claimed  to  exercise  his  right  of  pre-emption  before  July,  1835. 
It  was  found  as  a  fact  that  no  such  notice  was  given. 

Held  that  even  if  such  notice  was  given,  it  was  too  late,  and  was  not  prompt 
demand  in  accordance  with  the  Muhammadan  law. 

The  principle  of  the  rule  that  a  pre-emptor  must  claim  the  whole  of  the 
property  included  in  the  sale-transaction,  and  for  which  one  price  was 
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paid,  if  be  is  entitle  to  claim  it,  and  cannot  obtain  a  decree  for  part 
only  of  such  property,  applies  to  the  case  of  a  pre-emptor  who  claims  the 
whole,  but  who  is  at  the  time  disentitled  by  his  own  act  or  laches  to  main- 
tain the  claim  as  to  a  part.  Such  a  disqualification  prevents  the  pre- 
emptor  from  maintaining  his  suit  for  any  portion  of  the  property  included 
in  the  sale. 

Where  therefore  a  pre-emptor  was  disqualified  from  claiming  a  portion  of 
the  property  sold,  by  not  having  made  a  prompt  demand  in  accordance 
with  the  Muhammadan  law  in  respect  of  such  portion. — Beld  that  he  was 
thereby  prevented  from  maintaining  his  suit  for  another  portion  claimed 
under  the  provisions  of  the  wajib-iil-arz  of  village,  though  he  was  willing 
to  pay  the  full  purchase-money  and  to  leave  in  the  vendee's  hands  the 
portion  as  to  which  he  was  disqualified.  MUHAMMAD  WlLAYAT  ALT 
KHAN  v.  ABDALRAB,  11  A.  108  =  9  A.W.N.  <18S9)  17  =  15  Ind.  Jur.  233  497 

(9)  Mortgage  by  conditional  sale— Foreclosure— Begulation  XVII  of  1806 — Suit 

by  mortgagee  for  possession — Ccmj-rcmise  and  decree  thereon — Mortgagee 
accepting  part  of  the  property  in  suit— Suit  for  pre-emption— Pre-emptor 
not  asserting  or  proving  validity  of  foreclosure  proceedings — Pre-emvtor's 
title  referred  to  date  of  compromise  and  decree — Purchase  money — Acquies- 
cence of  pre-emptor  in  transfer.—  The  mortgagee  under  a  deed  of  conditional 
gale  executed  in  1878  took  foreclosure  proceedings  under  Regulation  XVII 
of  1806,  and,  the  year  of  grace  having  expired,  a  foreclosure  proceeding 
was  recorded  on  the  18th  September,  1882,  declaring  the  mortgage  to 
have  been  foreclosed.  In  August,  1885,  the  mortgagee  instituted  a  suit 
for  possession  of  the  mortgaged  property.  On  the  19th  September,  1835, 
the  suit  was  compromised,  the  mortgagee  accepting  a  part  of  the  mortgaged 
property  and  relinquishing  the  remainder,  A  decree  was  passed  in  the 
terms  of  the  compromise.  Subsequently,  a  suit  for  pre-emption  was 
brought  against  the  mortgagor  and  mortgagee  to  enforce  pre-emption  in 
respect;  of  the  alienation.  The  plaintiff  claimed  to  pre  empt  the  whole 
of  the  property  to  which  the  deed  of  1878  related,  including  the  portion 
relinquished  by  the  conditional  vendee  under  the  compromise  and  decree 
of  the  19th  September,  1885. 

Beld  that  although  upon  the  expiration  of  the  year  of  grace,  the  ownership 
of  mortgaged  property  vested  in  a  conditional  vendee  even  though  be  might 
not  have  obtained  a  decree  establishing  or  declaring  his  right,  and  the 
right  of  pre-emption  accrued  on  the  date  when  the  conditional  sale  thus 
became  absolute,  yet  foreclosure  proceedings  under  the  Regulation,  being 
of  a  purely  ministerial  character,  were  not  conclusive  or  even  prima  facie 
evidence  in  a  subsequent  litigation  against  the  conditional  vendor  that  a 
valid  foreclosure  had  been  duly  effected  ;  that  strict  observance  of  the  re- 
quirements of  the  Regulation  were  conditions  precedent  to  the  right  of 
foreclosure  ;  aad  that,  in  the  present  case,  as  the  plaintiff  had  not  asserted 
or  attempted  to  prove  that  all  those  requirements  had  been  fulfilled  so  as 
to  result  in  an  actual  foreclosure  and  consequent  accrual  of  pre-emption 
at  the  end  of  the  year  of  grace,  no  foreclosure  was  shown  to  have  taken 
place  prior  to  the  compromise  of  the  19th  September,  1835,  and  the  plaint- 
iff's right  of  pra-emption  accrued  on  and  must  be  referred  to  that  date, 
and  consequently  extended  only  to  the  property  to  which  the  compromise 
related,  and  the  price  payable  by  the  plaintiff  was  the  amount  specified  in 
the  compromise.  AJAI15  NATH  v.  MATHURA  PRASAD,  11  A,  164  ...  533 

(10)  Wajib-vl-arz— Partition  of  village  into  separate  mahals -New  wajib-ul-atz 

for  each  mahal.—  Cases  where,  after  the  division  of  a  village  area  into 
separate  mahals  for  which  no  new  wajib-ul-arz  is  drawn  up,  the  old  icajib- 
ul-arz  for  the  whole  area  has  been  held  to  apply  generally  to  the  new 
mahals,  and  such  division  has  been  held  not  to  affect  covenants  existing 
between  the  oc-sharera  under  such  wajib-ul  aiz,  distinguished  from  cases 
where  a  new  wajib-ul-ai  z  has  after  tha  division  been  drawn  up  for  each 
mahal.  KUAR  DAT  PRASAD  SINGH  v.  NAHAR  SINGH,  11  A.  257=9 
A.W.N.  (1889),  79  ...  592 

(11)  Pre-emption— Decree   for  prf-fjupticn— Profits  of  prcpzrty    accruing    bet- 

ween sale  and  decree  becoming  final— Act  XII  of  1887,  s.  37. — In  a  suit  for 
pre-emption  based  on  the  wajib  ul-are  of  a  village,  the  plaintiff  pre-emp- 
tor did  not  ask  for  a  declaration  that  he  was  entitled  to  be  treated  as  a 
purchaser  as  from  the  date  of  the  sales  of  the  vendees-defendants,  noc 
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that  he  was  entitled  to  the  rents  and  profits  as  from  the  date  oi  the  sale, 
nor  did  he  ask  for  mcsne  profi's.  The  deoroe  iu  his  favour  did  not  grant 
him  any  such  relief.  The  wajib  ul-a^z  was  silent  as  to  whether  the  pur- 
chaser or  the  pre-ernptor  was  entitled  to  the  profits  accruing  subsequently 
to  the  date  of  the  sale  being  avoided. 

Beld  by  the  Full  Bench  that  the  dpcree  merely  avoided  the  sale  and  divest- 
ed the  original  owners  of  all  interest  in  the  property  as  from  the  date 
when  the  decree  became  final  by  the  payment,  in  accrrdanco  with  itn 
terms,  by  the  pre  emptor  of  the  pre  emptive  price  decreed,  and  vested  in 
the  pre-tmptor  the  rights-  of  ownership  from  that  date,  and  bis  rights 
were  not  postponed  until  be  bad  obtained  possession  of  the  property. 

Held  that  the  profits  of  the  property  which  accrued  between  the  date  of  the 
sale  and  the  date  when  the  pre-emptor,  in  accordance  with  the  decree, 
paid  the  decreed  pre-emptive  piicf,  belonged  cot  to  the  pre-emptor,  nor 
to  the  original  vendor,  but  to  the  original  vendees. 

Beld  by  MAHMOOD,  J.,  that  the  vendee  defendants  were  entitled  to  tho 
profits  accruing  up  to  the  date  when  the  pre  emptor  acquired  possession 
of  the  property  in  accordance  with  the  term?  of  (he  decree, 

Observations  by  MAHMOOD,  J.,  upon  tho  texts  of  the  Mubammadan  Law 
applicable  to  the  cape  by  way  of  analogy  ;  upon  the  contention  that  there 
is  a  Hindu  Law  of  pre-emption  applicable  t:>  Hindus  under  F.  37  of  the 
Bengal  Civil  Courts  Act  (Xll  o!  1867)  ;  and  upon  the  relation  of  the 
Muhammadan  Law  to  cases  in  which  pre-tmpticn  is  claimed  on  the  basis 
of  contract  or  custom  embodied  in  the  wajib  ul-arz  of  a  village.  DEOKI- 
NANDAN  v  SKI  RAM.  12  A.  234  (F.B  )  ...  898 

(12)  See  CIVIL  PROCEDURE  CODE,  1882. 10  A.  354;  10  A,  400;  11  A.  346. 

(13)  See  MAHOMEDAN  LAW  (PRE-EMPTION). 
Presumption. 

See  EVIDENCE  ACT,  1672,  ss.  74,  83,  12  A.  595. 
Principal  and  Agent. 

Bee  CONTRACT  ACT,  187-2,  ss.  201,  219,  12  A.  541. 

Principal  and  Surety. 

See  CONTRACT  ACT  (IX  OP  1872),  n  A.  310. 

Privacy. 

See  EASEMENT,  10  A.  162;  10  A.  358. 

Privilege. 

See  DEFAMATION,  10  a.  425. 

Public  Thoroughfare 

Public  thoroughfare — Obstruction— Right  ti  sue  -  Special  damage— Lease— Eijnt 
lesiee  to  sue — Trespass  —The  plaintiff,  a  holder  of  a  ten  years'  lease  of 
the  share  and  rights  of  one  of  ihe  co-sharers  of  a  village,  sued  for  the 
demolition  of  certain  buildings  and  construouous  on  a  plot  of  land  within 
the  area  of  the  village ,  on  the  ground  that  the  public  have  been  very  much 
inconvenienced  in  going  to  and  coming  from  the  road  ani  in  taking  carts, 
carriages,  cattle,  &3  ,  and  that  he  by  reason  of  biq  own  inconvenience, 
and  also  as  lessee  in  possession  of  the  entire  rights  of  his  lessor,  has 
legally  and  justly  a  right  to  bring  the  action.  Toe  findings  of  fact  were, 
that  by  tbo  terms  of  the  lease  plaintiff  was  entitled  to  maintain  the 
action  as  representing  the  zsmindari  rights  of  his  lessor;  that*  the 
obstructions  complained  of  existed  when  the  lease  was  granted ; 
thjt  the  roadway  mentioned  in  the  plaint  was  one  used  by  the  public 
in  general  as  a  foot-path  and  also  for  vehicles,  and  that  the  buildings 
complained  of  have  encroached  on  the  road.  The  suit  was  dismissed 
by  the  first  Court,  but  decreed  in  appeal  by  the  lower  appellate 
Court.  Held,  that  in  the  ab-enoe  of  damage  over  and  above  that  whioh 
in  common  with  the  rest  of  public  the  plaintiff  has  sustained,  his 
action  must  fail.  Public  nuisance  is  actionable  only  at  the  suit  of  a 
party  who  has  sustained  special  damage,  and  the  case-law  of  British 
India  in  this  respect  is  the  same  as  the  rule  of  English  law  on  the  subject. 
Further,  that  the  lease  to  plaintiff  failed  to  show  either  that  the  land 
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upon  which  tho  defendant  has  built  i3  included  in  the  lease,  or  that  it 
'intended  to  confer  upon  the  plaintiff  any  right  to  question  the  legality  of 
the  erections  existing  at,  the  time  oi  ihri  lease.  RAAIPHAL  RAI  v.  RAG- 
HUNANDAN  PRASAD,  10  A,  498  =  8  A.W.N.  (1888)  205  ...  335 

Public  Way. 

Obstruction  by  building— Suit  by  zemindar  for  removal  of  building — Special 
damage  —  Riglit  to  sue. — The  plaintiff  who  is  the  zemindar  of  the  village 
brought  an  action  claiming  to  have  a  chabutra  or  building  erected  by  the 
defendant  in  one  of  the  village  roads  removed.  The  road  in  question  was 
a  katcha  road  used  by  the  village  over  which  the  publio  have  a  right  of 
way  and  it  had  been  dedicated  as  a  road  for  the  use  and  convenience  of 
the  general  public.  The  plaintiff  got  a  decree  for  the  removal  of  the 
chabutra  and  the  defendant  appealed. 

Held,  that  the  rule  of  English  law  that  a  member  of  the  public  cannot 
maintain  an  action  for  obstruction  to  a  public  road  without  showing  special 
injury  to  himself  beyond  that  suffered  by  any  member  of  the  public,  does 
not  apply  to  a  zemindar  who  or  whose  predecessor  in  title  had  dedicated 
to  the  public  the  read  over  bis  zemindar!  land.  A  zemindar  in  giving 
the  publio  right  of  road  or  way  over  his  land  does  not  give  the  public  or 
any  one  else  a  right  to  interfere  with  the  soil  of  the  road  as  by  erecting  a 
building  upon  it.  In  such  a  case  the  zemindar  has  in  common  with  the 
publio  the  right  to  use  the  road  as  a  road  and,  over  and  above  it,  he  has 
a  right  to  the  soil  in  the  road,  which  he  had  never  given  to  the  public. 
In  an  action  of  this  kind,  the  zemindar  does  not  sue  as  a  guardian  of  the 
publio  but  in  respect  of  au  iuterlerence  with  his  own  rights  of  property. 
TOTA  v.  SARDUD  SINGH,  10  A.  553=8  A.W.N.  (1888)  263  ...  372 

Question  for  Court  executing  decree. 

(1)  Bee  CIVIL  PROCEDURE  CODE,  (1882),  10  A.  l;  10  A.  354. 

(2)  Bee  EXECUTION  OP  DECREE,  12  A.  313. 

Question  in  issue, 

Parties—  Admission. — The  plaintiff  claimed  to  have  inherited  estate  in  the  poss- 
ession of  the  defendant,  who  was  al?o  related  to  the  last  owner,  but  who 
set  up,  independently  of  other  title,  a  deed  of  gift  from  the  latter  in  his 
favour.  It  was  decided  in  tha  appellate  Court  that  even  if  this  deed  had 
been  executed  it  was  inoperative,  and  oa  this  point  the  decision  of  the 
first,  Court  was  miintained.  An  issue  having  been  fixed  as  to  the  execu- 
tion and  the  plaint  also  showing  that  the  execution  was  disputed,  their 
Lordships  declined  to  treat  the  execution  as  not  having  been  in  contest. 
ANAND  KUAR  v.  TANSUKH,  11  A.  398  (P.C  )=5  Bar.  P.C.J.  372=- 13  Ind. 
Jur.  171  ...  681 

Quod  Fieri  Non-Debuit,  Factum  Valet. 
See  HINDU  LAW  (ADOPTION),  12  A.  328. 
Record  of  Rights. 

See  ACT  XIX  OP  1873  (N.W.P.  LAND  REVENUE),  11  A.  399. 

Refund. 

(1)  Bee  APPEAL,  12  A.  397. 

(2)  See  CIVIL  PROCEDURE  CODE,  (1882),  10  A.  354. 

Registration. 

(1)  Duty  of  part'fs,  when  obligatory. — Where  two  parties  enter  into  a  contract  of 

which  registration  is  necessary,  it  is  essential  that  each  should  do  for  the 
other  all  that  is  requisite  towards  such  registration.  KlAM-UD  DIN  v. 
RAJJO,  11  A.  13  =  8  A  W.N.  (1883)  260  ...  436 

(2)  Bee  COMPANY,  11  A.  349. 

(3)  Bee  REGISTRATION  ACT  (III  OF  1877). 

Registration  Act  (VIII  of  1871). 

Ss.  28,  64,  65,  66 — Place  of  registration  of  documents,— The  requirements  of  s.  28 
of  Act  VIII  of  1871  are  fulfilled  by  the  registration,  of  a  document  relating 
to  immoveable  property  in  the  office  of  the  Sub-Registrar  within  whose 

1205 


GENERAL  INDEX. 

Registration  Act  (VIII  of  1871)— (Concluded}.  PAGE 

sub-distriot  any  portion  of  the  property  is  situate.  The  worda  "  some  por- 
tion of  the  property"  are  not  to  be  read  as  meaning  some  substantial 
portion  of  tbe  property.  All  matters  of  publicity  which  it  is  the  object  of 
a  register  to  afford  are  provided  for  in  this  respect,  by  the  carrying  out  of 
the  provisions  of  BS. '64-  65  and  66.  HARI  BAM  v.  8HEODAYAL  MAL, 
11  A.  136  (P.Q.)  =  16T.  A.  12  =  5  Bar,  P.C.J.  281  ...  515 

Registration  Act  (111  of  1877). 

(1)  S3.  2,  17— See  TRANSFER  OF  PROPERTY  ACT  (188S),  10  A,  20. 

(2)  Ss.  49,  60—  Certificate  of  registration—  Distinction    between  act  of  registering 

officer  and  conduct  of  parties— Certificate  not  invalidated  and  document  not 
made  inadmissible  by  erroneous  procedure  in  presenting  or  admitting  exe- 
cution.— The  word  "  registered  "  as  used  in  s.  49  of  the  Registration  Act 
(III  of  1877)  refers  to  the  act  of  registration  by  the  registering  officer,  and 
not  to  matters  of  procedure  or  conduct  of  the  parties  seeking  registration, 
which  are  governed  by  special  provisions  of  the  Act.  8.  49,  read  with  s.  60, 
only  means  chat  a  document  to  be  admissible  in  evidence  for  the  purposes 
of  the  former  section,  must  be  registered  i.e.,  the  officer  must,  under 
s.  60,  have  put  upon  it  tbe  certificate  required  by  that  provision. 
If  he  has  done  so,  the  document  bearing  such  certificate  becomes 
admissible  in  evidence:  if  he  has  not,  or  there  has  been  no  registra- 
tion of  the  document,  then  such  document  is  inadmissible.  Where 
the  document  bears  such  a  certificate,  it  is  registered  within  the  meaning 
of  s.  60,  and  becomes  under  the  second  paragraph  thereof  admissible  in 
evidence,  and  the  operation  of  the  second  paragraph  is  not  interfered  with 
by  s.  49. 

Where,  therefore,  the  lower  appellate  Court  rejected  as  inadmissible  in  evi- 
dence under  s.  49,  a  deed  of  gift  of  immoveable  property  upon  which  was 
endorsed  a  certificate  under  s.  60,  on  the  ground  that  Ihe  person  present- 
ing it  for  registration  and  admitting  execution  was  not  qualified  to  do  so 
under  ss.  32  and  35,  and  the  registration  was  consequently  void  and  the 
document  not  registered  under  s.  17  (a) — held  that  the  Court  was  wrocg 
in  so  doing,  and  ought  to  have  looked  at  and  dealt  with  the  document. 
HARDEI  v,  RAM  LAL,  11  A.  319  (F.B.)  =9  A.W.N.  (1839)  101  ..  631 

Regulation  XVII  of  1806  (Bengal  Land  Redemption  and  Foreclosure). 

(1)  See  MORTGAGE  (CONDITIONAL  SALE),  11  A.  144. 

(2)  S.  8— Bee  MORTGAGE  (FORECLOSURE)  12  A.  189- 
Remand. 

(1)  See  ACT  XII  OF  1881  (N.W.P.  RENT)  11  A.  31. 

(2)  See  CIVIL  PROCEDURE  CODE  (1S82),  10  A.  289  ;  11  A.  35  ;  12  A.  510. 

(3)  Sao  PRACTICE  AND  PROCEDURE,  10  A.  28. 
Rent,  Suit  for. 

See  REVISION,  12  A.  198. 
Res  judicata. 

(1)  Sae  CIVIL  PROCEDURE  CODE,  (1882),  10  A.  ill ;  12  A,  392  ;  12  A.  578. 

(2)  See  MORTGAGE  (USUFRUCTUARY),  11  A.  386. 

(3)  Sae  TRANSFER  OF  PROPERTY  ACT,  12  A,  539, 
Review. 

(1)  Sae  CIVIL  PROCEDURE  CODE,  (1832),  11  A.  267. 

(2)  See  COURT  FEES  ACT,  ss.  6,  28,  sen.  i,  arts.  4  and  5,  12  A.  57. 
Revision. 

(1)  High  Court's  powers  o! revisim— Civil  Pro :edure  Cod),  1832,  s.ti22  —  Suit  for 

arrears  ofrent—Deision  of  Collector  on  appeal  from  Assistant  Collector- 
Act  XII  cf  1881  (N.W.P.  Bent  Act),  ss.  183,  199.— The  High  Court  has 
no  power  to  revise,  under  s.  6'22  of  the  Civil  Procedure  Codef  and  order 
passed  by  a  Collector  under  s.  183  of  the  N.W.P.  Rent  Act  (XII  of  1881) 
on  appeal  from  an  Assistant  Collector  of  the  second  class.  RAM  DAYAL 
v.  RAMADHIN,  12  A.  198  =  10  A.W.N.  (1890),  59  ...  875 

(2)  See  APPEAL  (GENERA!),  12  A,  581. 

(3)  See  CRIM.  PRO.  CODE,  1882,  s.  437,  12  A.  434. 

1206 


GENERAL  INDEX. 

Right  of  suit,  PAGE 

Bee  PUBLIC  WAY,  10  A,  553. 

Riot. 

See  PENAL  CODE,  12  A.  550. 

Sale. 

(1)  Sale  in  execution  of  decree — Effect  of  reversal  of  decree  upon  sale  in  execu- 

tion—  Sale  to  bona  fide  purchaser  not  a  tarty  to  the  dectee,  distinguished 
from  sale  to  dt ere e- holder. —A'  sale,  having  duly  taken  place  in  execution 
of  a  decree  in  force  at  the  time,  cannot  afterwards  be  set  aside  as  against 
a  bona  fide  purchaser,  not  a  party  to  the  decree,  on  the  ground  that, 
on  further  proceedings,  the  decree  has  been,  subsequently  to  the  sale, 
reversed  by  an  appellate  Court. 

A  suit  was  brought  by  a  judgment-debtor  to  set  aside  sales  of  his  properly  in 
execution  of  the  decree  against  him  in  force  at  the  time  of  the  sales,  but 
afterwards  so  modified,  as  the  result:  of  an  appeal  to  Her  Majesty  in  Coun- 
cil, that,  as  ib  finally  stood,  it  would  have  been  satisfied  without  the 
sales  in  question  having  taken  place.  He  sued  both  those  who  were 
purchasers  at  some  of  the  sales,  being  also  holders  of  the  decree  to  satisfy 
which  the  sales  took  place,  and  those  who  were  bona  fide  purchasers  at 
other  sales,  under  the  same  decree,  who  were  no  parties  to  it. 

Bfld,  that,  as  against  the  latter  purchaser,  whose  position  was  different 
from  that  of  the  decree-holding  purchasers,  the  suit  must  be  dismissed. 

ZAIN-UL-ABDIN  KHAN  v.  MUHAMMAD  ASGHAE  ALI  KHAN,  10  A.  166= 

15  LA.  12  =  5  Bar.  P.O. J.  129  ...  112 

(2)  Bee  CIVIL  PROCEDURE  CODE,  1882,  10  A.  83. 

(3)  See  DOCUMENT,  CONSTRUCTION  OF,  12  A.  337. 
Sanction  to  prosecute. 

(1)  See  CRIMINAL  PROCEDURE  CODE,  1882.  10  A.  582. 

(2)  See  LIMITATION  ACT  (XV  OF  1877),  10  A.  350. 
Security  bond. 

Sea  STAMP  ACT  (I  OF  1879),  11  A.  16. 
Separate  Sentences. 

Personating  public  servant— Extottion — Conviction  fcr  each  offence  prvvcd 
necessary— Separate  sentences— Sentence  necessary  upon  each  conviction- 
Act  XLV  of  1860  (Penal  Code),  ss.  71,  170,  383— Grim.  Pro.  Code,  ss.  35, 
235. — Where  more  than  one  offence  is  proved  in  respect  of  which  the 
accused  has  been  charged  and  tried,  a  conviction  for  each  such  offence 
must  follow,  whether  s.  71  of  the  Penal  Code  applies  to  the  case  or  not  ; 
and,  subject  to  the  provisions  of  s.  71,  a  separate  sentence  must  be  passed 
in  respect  of  each  such  conviction. 

Under  s,  35  of  the  Crim.  Pro,  Code,  sentences  ol  imprisonment  cannot  be 
passed  so  as  to  run  concurrently. 

In  a  trial  for  offences  under  ss.  170  and  383  of  the  Penal  Code,  committed 
in  the  dame  transaction,  it  appeared  that  but  (or  personating  a  public 
servant  the  accused  would  not  have  been  in  a  position  to  commit  the  act 
of  extortion  complained  of. 

Held,  that  the  first  and  second  paragraphs  of  s.  71  of  the  Penal  Code  did  not 
apply  to  the  case  ;  that  the  ibird  paragraph  also  did  not  apply,  because  the 
words  "constitute  an  offence  "  refer  to  the  definitions  of  offences  contained 
in  the  Code,  irrespective  of  the  evidence  whereby  the  acts  complained  of 
are  proved,  and  personating  a  public  servant  as  defined  in  s,  170  was  not  a 
constituent  element  of  extortion  as  defined  in  s.  383  ;  that  in  ibe  present 
oase  the  former  offence  was  completed  before  the  latter  had  begun  ;  and 
that  separata  sentences  for  each  offence,  were,  tbeiefore,  not  illegal. 
QUEEN-EMPRESS  v.  WAZIR  JAN,  10  A.  £8  =  7  A. W.N- (1887)  274  ...  40 

Separate  Suit. 

See  EXECUTION  OF  DECREE,  12  A.  313. 

Sessions  Judge. 

See  CRIM.  PHO.  CODE,  1882,  s.  437,  12  A.  434. 
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See  CIV.  FRO.  CODE,  1882,  10  A.  188 ;  10  A.  587. 

Sir  land. 

Soe  MAHOMEDAN  LAW  (PRE-EMPTION),  12  A.  126. 

Small  Cause  Court  Suit. 

(1)  Suit  for  damages — Personal  injury — Actual  pecuniary   damage— Act  XI  of 

1865  (Small  Cause  Courts  Act),  s.  6  —  Suit  instituted  before  commencement 
of  Act  IX  of  1837  (Small  CaiiseCcu' is  Act}?— Act  IX  of  1387,  s.  3  (a). —The 
plaintiff  in  a  suit  for  damages  laid  at  Rs.  200,  claimed  Rs.  50  on  account 
of  medical  expenses  caused  by  an  assault  committed  on  him  by  the  de- 
fendants, Rs,  50  as  the  costs  of  a  criminal  prosecution  which  he  had 
brought  against  them,  and  Rs.  100  for  injury  to  hia  reputation  and 
feelings. 

Held,  that  inasmuch  as  part  of  the  claim  related  to  alleged  actual  pecuniary 
damages  resulting  from  an  alleged  personal  injury,  the  whole  suit  was, 
with  reference  to  s.  6,  proviso  (3),  of  the  Mulussil  Small  Cause  Courts 
Act  (XI  of  1S65),  of  the  nature  cegnizibleby  a  Court  of  Small  Causes,  and 
that,  under  s.  586  of  the  Civil  Procedure  Code,  no  second  appeal  in  fuch 
suit  would  lie.  JlWA  RAM  SINGH  v.  BHOLA,  10  A.  49  =  7  A.W.N. 
(1887)  268  ...  33 

(2)  Bee  APPEAL  (GENERAL),  12  A.  531. 

(3)  See  CIV.  PRO.  CODE,  1882,  11  A.  13. 

(4)  See  TRANSFER  OF  PROPERTY  ACT,  1882,  10  A.  20. 
Specific  Performance. 

Suit  for— Exchange— Agreement  that  if  either  party  where  deprived  of  land 
received  he  should  rtcsive  other  land — Suit  for  specific  performance— Act 
XV  of  1877  (Limitation  Act),  sch.  ii,  No.  113.— In  1871  the  plaintiffs  and 
the  defendants  executed  a  deed  whereby  they  effected  an  exchange  of 
certain  lands,  and  each  party  agreed  to  resist  by  legal  process  or  by  bring- 
ing an  action  any  claim  or  interference  with  the  other  in  respect  of  the 
property  exchanged,  and  to  bear  the  costs  which  might  be  incurred  in 
such  legal  proceedings  in  certain  proportions,  and  that  if  as  a  result  of 
Euch  proceedings  either  of  the  parties  were  deprived  of  the  lands  exchanged 
or  any  part  of  them,  the  other  should  make  it  up  out  of  certain  of  his  own 
land.  In  1881  the  plaintiffs  brought  an  action  against  a  third  party  wdo 
claimed  title  to  some  of  the  exchanged  lands,  and  joined  the  defendants 
as  defendants,  the  latter  admitting  the  plaintiffs'  title.  The  plaintiffs 
were  defeated  in  that  suit  in  1882.  In  1885  {within  three  years  from  the 
time  the  clsfendands  refused  to  give  them  other  land)  they  sued  on  the 
deed  of  1671  to  have  the  exchange  therein  provided  for  carried  out. 
Held,  by  the  Full  Bench  that  the  cause  of  action  arose  in  1SS2,  when  there 
was  a  loss  to  the  plaintiffs  in  the  sense  contemplated  in  the  deed,  and  the 
defendants  were  called  upon  specifically  to  perform  their  covenant,  and 
that  the  present  suit  having  been  brought  within  three  years  after  their 
refusal  to  perform  it,  was  within  the  time  fixed  by  art.  113,  sob.  ii 
of  the  Limitation  Act  (XV  =f  1877).  HARI  TlWAEI  v.  JBAGHUNATH 
TIWARI,  11  A  27  (F.B.)  =  8  A.W.N.  (1888)  254  ...  446 

Specific  Relief  Act  (1  of  1877.) 

(1)  S.  39— Bee  BURDEN  OF  PROOF,  12  A.  523. 

(2)  S.  42— Refusal  of  declaratory  decree,  the  case  made  for  it  being  defectivs.— 

Under  the  Specific  Relief  Act  (I  of  1877),  e.  42,  a  suit  was  brought  for  a 
decree  declaratory  of  the  plaintiffs'  title  to  be  mutawalis  and  managers  of 
property  from  ancient  times  connected  with  religious  observances,  vie.,  a 
ghat  upon  the  Jumna  with  temples  adjoining  of  their  title  also  to  receive 
a  proportion  of  the  offerings,  and  they  also  claimed  to  have  the  proceeds  of 
a  decree  obtained  by  the  defendants  against  a  third  party  spent  upon 
repairs. 

Held,  that  the  suit  had  been  rightly  dismissed  in  the  first  Court.  Even 
if  the  evidence  had  shown  that  the  plaintiffs  bad  some  rights  in  respect  of 
the  property  in  question,  they  hud  nevertheless,  so  far  failed  in  giving 
definite  proof  of  their  claims  that  they  were  not  entitled  to  the  decree 
claimed.  No  decision  was,  however,  given,  nor  was  any  opinion  expressed 
with  respect  to  other  rights,  which  either  of  the  parties  might  have,  or 
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claim  to  have,  relating  to  the  property.     MAINA  v.  BBIJMOHUN,  12  A. 

587  (P.  C.)  =  17  I. A.  187  =  5  Sar  P.O.J.  62i  ...         1120 

(3)  8.  42— See  ACT  XII  OF  1861  (N.W.P.  RENT),  11  A.  224, 

(4)  S.  42— See  HINDU  LAW  (WIDOW),  11  A.  253. 

(5)  S.  54— Bee  INJUNCTION,  12  A.  436. 
Stamp  Act  (I  of  1879). 

Sch.  i,  No.  13 — Stamp— Court  fee— Security  bond  for  costs  of  appeil—Act  Vllof 
1870  (Court-lets  Act)  s:h.  ii,  No.  6.— Held,  by  the  Pull  Bench  that  where 
a  bond  is  given  under  the  orders  of  a  Court  as  security  by  one  party  for  the 
costs  of  another,  it  is  subject  to  two  duties — (a)  an  ad  valorem  stamp  under 
the  Stamp  Aot,  art.  13,  sob.  i  (6)  a  Court  fee  of  eight  anna?  under  the 
Court-fees  Aot,  art.  6,  sob.  ii.  KULWANTA  v.  MAHABIK  PRASAD,  11  A. 
16  (F.B.)  =  8  A.W.N.  '1888)  281  ...  438 

Statute,  Construction  of. 

(1)  Preamble — Construction. — Where  the  enacting  sections  of   statute  are  clear, 

the  terms  of  the  preamble  cannot  be  called  in  to  restrict  their  opera- 
tion, or  to  out  them  down  QUEEN-EMPRESS  v.  INDARJEET,  11  A.  262 
=  9  A.W.N.  (1889)  85  ...  595 

(2)  See  CIVIL  PROCEDURE  CODE,  1882,  12  A.  510. 

(3)  See  STATUTE,  24  and  25  VIC.,  C.  67,  11  A.   490. 
Statute  24  and  25  Vic.,  c  67,  (Indian  Councils  Act). 

S.  22 — Act  XVII  of  18S6  (Jhmsi  ani  Morar  Act)— Legislative  power  of  the 
Governor- General  in  Council — "Indian  territoriss  now  undtr  thedominion 
of  Her  Majesty"—  "Said  territories"— 28  avd  29  Vic.,c.  17,  preamble— 32 
and  33  Vic  ,  c.  98,  s.  1— Construction  of  Statutes.— Aot  XVII  of  1886 
(the  Jbansi  and  Morar  Act)  is  not  ultra  vires  of  the  Governor-General  in 
Council,  and  the  town  and  fort  of  the  Jhansi  are  subject  to  the  jurisdic- 
tion of  High  Court  for  the  N.W.  Provinces  in  the  same  manner  as  the 
rest  of  the  Jbansi  district. 

The  Governor-Ganeral  in  Council  has  power  to  make  laws  and  regulations 
binding  on  all  persons  within  the  Indian  territories  under  thedominion  of 
Her  Majesty,  no  matter  when  such  territories  were  acquired.  His  legisla- 
tive powers  are  not  limited  to  those  territories  which,  at  the  date  when  the 
Indian  Councils  Aot  (24  and  25  Vic.,  c.  67,  received  the  Royal  assent  (i.e. 
the  1st  August,  1661),  were  under  the  dominion  of  Her  Majesty.  In  the 
preamble  to  the  28  and  29  Vic.,  o.  17,  and  in  8.  1  of  the  32  and  33  Vio., 
c.  98,  Parliament  has  placed  this  construction  upon  s,  22  of  the  Indian 
Councils  Aot. 

Even  il  that  construction  was  erroneous,  it  has  been  so  declared  by  Parlia- 
ment as  to  make  its  adoption  obligatory.  Though  a  mistaken  opinion  of 
the  Legislature,  concerning  the  law,  does  not  make  the  law,  yet  it  may  be 
so  declared  as  to  operate  in  future. 

It  must  be  presumed  thit  the  laws  and  regulations  of  the  Governor  General 
in  Council  are  known  to  Parliament.  ABDUL  v.  MCHAN  GlR.  11  A.  490 
(F.B.)  =  9A.W,N.  (1889)  194  ...  741 

Statute  28  29,  Vic.,  c.  17  ^Government  of  India  Act.) 

Preamble— See  STATUTES  24  and  25  VlC.,  C.  67,  11  A.  490. 
Statute  32  and  33  Vic.,  c.  98  (Indian  Councils  Act.) 

8.  1— Sse  STATUTE  24  and  25  VIC  ,  C.  67,  11  A.  490. 
Step-in-aid  of  execution. 

Execution  ot  decree — Act  XV  of  1877  (Limitation  Act',  sch.  ii.,  No.  179  (4)— 
"Step-in- aid  of  fxecjition"— Application  by  decree-holder  under  Civil 
Procedure  Code,  1882.  s.  258. — The  expression  "step-in-aid  of  execution" 
in  Aot  XV  of  1877  (Limitation  Aot),  soh.  ii,  No,  179  (4)  was  intended  to 
cover  any  application  made  according  to  law  in  furtherance  of  the  execu- 
tion-proceedings under  a  decree.  It  includes  applications  made  by  a 
decree-holder  under  s.  258  of  the  Civil  Procedure  Code  to  enter  up  part 
satisfaction  of  the  decree. 

Per  MAHMOOD.  J. — Provided  that  the  payment  asserted  in  the  application 
was  actually  made.  8UJAN  SINGH  v.  HlRA  SINGH,  12  A.  399  i.P.B  )  = 
10  A.W.N.  (1890)  155  ...  1000 
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S3.  256,  257— Bee  ADMINISTRATION  BOND,  10  A.  329. 
Suit. 

(1)  See  ACT  XXIII  OF  1871  (PENSIONS),  10  A.  396. 

(2)  Bee  CIVIL  PROCEDURE  CODE,  1682,  11  A.  392  (F.B.). 
Summary  trial. 

(1)  See  ACT  XIII  OF  1859  (WORKMAN'S  BREACH  OF  CONTRACT),  11  A.  262. 

(2)  Bee  CRIMINAL  PROCEDURE  CODE,  1882,  10  A.  55. 

Transfer  of  Case. 

Bee  GRIM.  PRO.  CODE,  12  A.  66. 
Transfer  of  Property  Act  (IV  of  1882). 

(1)  8s.  10,  12— See  COMPANIES  ACT,  12  A.  193. 

(2)  S    54— See  VENDOR  AND  PURCHASER,  11  A.  244. 

(3;  S3.  58  (d),  98— Sae  MORTGAGE  (USUFRUCTUARY),  12  A.  203. 

(4)  3.  67  <a} — Suit  for  sale  by  usufructuary  mortgagee— Suit  riot  maintainable — 

Act  IV  (f  1882  (Transfer  of  Property  Act),  s.  67  (a).  Under  B.  67  (a)  of 
the  Transfer  of  Property  Act  (IV  of  1882),  a  usufructuary  mortgagee  whose 
possession  has  not  been  disturbed  cannot  maintain  a  suit  either  for  fore- 
closure or  for  sale  on  non-payment  of  the  mortgage-money.  UMDA  v. 
UMRAO  BEGAM.  11  A.  367=9  A.W.N.  (1889,  140  ...  662 

(5)  S.  67  (a)— See  MORTGAGE  (USUFRUCTUARY),  11  A.  367. 

(6)  S.  68  (b-,  (c)— Mortgagee  ol  non-transferable  property— Right  to  sue  for  mart- 

gage-mcney. — Where  a  decree  was  obtained  by  a  landholder  for  cancel- 
ment  of  a  deed  whereby  an  occupancy-holding  was  mortgaged  with 
possession,  and  the  mortgagee  consequently  failed  to  obtain  possession, 
and  brought  a  suit  against  the  mortgagor  to  recover  the  mortgage-money 
— held,  that  inasmuch  as  the  mortgagor  must  have  known  that  he  was 
mortgaging  an  estate  not  legally  transferable,  while  the  mortgagee  might 
have  believed  that  the  estate  was  transferable,  the  act  of  the  former  was 
a  default  depriving  the  latter  of  his  security  whithin  the  meaning  of  s.  68 
(6)  of  the  Transfer  of  Property  Act  (IV  of  1882>,  and  the  mortgagee  was, 
therefore,  entitled  to  succeed.  GANESH  SINGH  v.  8UJHARI  KUAR,  10  A. 
47  =  7  A.W.N.  (1H77)  252  ...  32 

(7)  S.  72  (b)— Mortgage—  Usufructuary  mortgage — Covenant  by  the  mortgager  to 

pay  the  mortgagee  arrears  of  rent  due  at  the  time  of  redemption— Payment 
by  mortgagee  of  arrears  of  revenue — Right  of  mortgagee  to  re-imbur semen t 
before  redemption.— Oa  the  27ih  August  1883,  M  and  B  jointly  executed 
two  usufructuary  mortgages  for  the  sums  of  Rs.  3,000  and  5,000  respec- 
tively in  favour  of  the  defendants.  On  the  24th  March,  1886,  the  mort- 
gagors executed  another  usufructuary  mortgage  in  favour  of  the  plaintiffs 
for  Rs.  15,000,  entitling  them  to  possession  of  the  property  mortgaged. 
The  second  mortgagees  instituted  a  suit  to  redeem  the  prior  mortgages 
by  depositing  in  Court  the  principal  sum  of  Rs.  8,000.  The  defendants  urged 
that  a  sum  of  Rs.  4,000  was  due  to  them  besides  the  principal  amount, 
without  payment  of  which  the  property  in  suit  could  not  be  redeemed. 
The  Court  found  that  a  sum  of  Rs.  498-15-9  only  composed  of  certain 
arrears  of  rent,  and  an  item  of  arrears  of  Government  revenue  paid  by  the 
defendants,  was  due  to  them,  and  decreed  redemption  of  the  property  on 
condition  of  payment  of  the  aforesaid  sum.  Both  the  parties  appealed. 

Held  that  the  items  of  arrears  of  rent  were  recoverable  under  the  covenant 
contained  in  that  behalf  in  the  mortgage-deeds  ;  as  to  the  item  for  arrears 
of  Government  revenue,  it  was  clear  that  unless  this  revenue  was  duly  paid 
the  whole  estate  might  have  been  sold  to  realise  it,  thereby  putting  an 
end  to  all  the  rights  of  the  mortgagors  and  mortgagees  ;  and  therefore 
upon  the  general  principles  of  law  upon  which  the  doctrine  of  salvage  and 
subrogation  proceeds,  persons  in  the  position  of  mortgagees  in  possession 
are  entitled  to  claim  that  sum  before  the  property  which  they  saved  from 
sale  for  arrears  of  revenue  could  be  redeemed. 

Eeld  further,  that  s.  72  of  the  Transfer  of  Property  Act  only  re-produces  the 
rules  of  law  which  Courts  of  Justice  in  India  have  uniformly  adopted. 
GIRDHARLAL  v.  BHOLA  NATH,  10  A.  611  =  8  A.W.N.  (1888),  238  ...  411 
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(8)  S.  80—886  OIV.  PRO.  CODE,  1892.  s.  295  (c),  12  A.  546. 

(9)  Ss.  66,  87,  94 — Co&— Mortg  >gie — Dwe  for  foreclosure.  — Order  absolute  for 

foreclosure — Mortgagee  obtaining  possession — Subsequent  application  by 
mortgagte  to  execute  order  for  costs — Civil  Pro  cedure  Code,  s.2-^0. — A  decree 
for  foreclosure  contanming  a  distinct  and  separate  order  for  costs  was 
afterwards  confirmed  by  an  order  absolute  for  foreclosure,  and  the  mort- 
gagee under  suob  order  obtained  possession.  Subsequently  be  applied  for 
execution  of  the  ordet  for  costs. 

Held  that  the  costs  awarded  could  not  be  considered  part  of  the  money  due 
upon  the  mortgage,  and,  as  suob,  superseded  by  the  order  absolute  and 
the  mortgagee's  possession  thereunder,  and  the  application  must,  there- 
fore, be  allowed.  DAMODAB  DAS  v.  BUDH  KUAB,  10  A.  179  =  8  A.W.N. 
(1888)  68  ...  120 

(10)  S.   87— Apveal— Ordtr    absolute  for    foreclosure — Exacution    of   decree  — 

"  Decree  "—Civil  Procedure  Code,  ss,  2.  244,  sch.  IV,  No.  1-29— Practice- 
Appeal  wrongly  presented  as  appeal  from  order —Such  appeal  not  to  be 
converted  into  appeal  from  decree. — The  order  mentioned  10  s.  87  of  the 
Transfer  of  Property  Aot  (IV  of  1882)  is  an  order  in  execution  of  the 
substantive  foreclosure  decree,  and  is  appealable  as  a  decree  under  s.  244 
read  with  s.  2  of  the  Civil  Procedure  Code,  upon  the  stamp  payable  in 
respect  of  such  orders. 

So  held  by  the  Full  Bench,  EDGE,  C.J.,  doubting. 

Where  an  appeal  has  been  erroneously  presented  to  the  High  Court  as  a  first 
appeal  from  order,  the  Court  will  not  convert  it  into  a  first  appeal  from  a 
decree  under  s.  244  read  with  s.  2  of  the  Civil  Procedure  Code. 

Bo  held  by  the  Division  Bench.  KEDAR  NATH  v.  LALJI  SHAHAI,    12  A.  61 

(P. B.)=  9  A.W.N.  (1889)  198  ...          788 

{11)  Ss.  88,  89— Mortgage— Execution  of  decree— Conditional  decree  for  sa'e  not 
made  absolute  -Res  judioata. — A  conditional  decree  for  the  sale  of  mortgaged 
property  under  s.  88  of  the  Transfer  of  Property  Act  (IV  of  1852)  cannot  be 
executed  unless  and  until  it  is  made  absolute  by  an  order  passed  under 
s.  89. 

Where  on  a  previous  application  being  made  for  execution  of  such  a  condi- 
tional decree,  the  judgment-debtor  did  not  appear  to  oppose  the  decree- 
holder's  application  for  attachment  and  sale,  but  the  application  was 
dismissed  for  want  ot  prosecution,  held,  that  as  the  question  whether  the 
conditional  decree  was  capable  of  execution  before  it  was  made  absolute 
was  never  before  in  issue,  and  was  not  judicially  treated  on  tbe  occasion 
of  the  former  application,  there  was  no  res  judicata  on  tbe  point.  BAM 
LALV.  NABAIN,  12  A.  539  =  10  A.W.N.  (1890)  97  ...  1088 

(12)  Ss.  88,  89,90 — Mortgage— Decree  for  sale— Decree  not  to  be  treated  as  a  money- 
decree. — A  decree  in  favour  of  a  morgagee  for  sale  of  the  mortgaged  property 
cannot  be  treated  as  one  for  money.  According  to  the  Transfer  of  Pro- 
perty Aot,  ss.  88,  89  and  90,  the  mortgagee  must  first  sell  the  mortgaged 
property,  and  if  the  net  proceeds  of  such  sale  be  insufficient  to  pay  the 
amount  due  for  the  time  being  on  the  mortgage,  and  if  tbe  balance  be 
legally  recoverable  from  the  mortgagor  otherwise  than  out  of  the  property 
sold,  he  may  ask  the  Court  for  a  decree  for  suoh  balance.  GOFAL  DAS  v, 
ALI  MUHAMMAD,  10  A.  632  =  8  A.W.N,  (1898)  254  ...  426 

(13)  Ss.  89,  89.  90  Mortgage— Decree  for  sate  of  mortgaged  property— Decree 

not  satisfied  by  sale — Recovery  of  balance  due  on  mortgage. — The  decree 
contemplated  by  s.  90  of  the  Transfer  of  Property  Aot  (IV  of  1882)  can  be 
made  in  the  suit  in  which  the  decree  for  sale  was  passed  ;  and  it  is  not 
necessary  to  institute  a  fresh  suit  to  obtain  such  decree.  RAJ  SINGH  v. 
PABMANAND,  11  A.  486  =  9  A.W.N.  (1889)  191  ...'•  788 

(14)  8.  93 -See  MORTGAGE  (USUFRUCTUARY),  11  A.  386. 

(15)  Ss.  131,  543— Ihpithecalion— Registration — "Moveable  property" — Act  I  of 

1868  (General',Clauses  Act>,  s.2  (6)— Act  TIT  of  1877  Registration  Act,  ss.  2, 
17— Act  IV  0/1882,  ss  3,  54— Small  Cause  Court  suit— Suit  for  enforce- 
ment of  hypothecation  against  moveable  property — Act  XI of  1865  (Small 
Cause  Courts  Act)  s.  6— Transfer  of  debt— Notice  to  debtor. — Held  that  an 
assignment  by  endorsement  of  a  registeied  bond  hypothecating  certain 
crops  was  a  transaction  relating  to  moveable  property,  and  registration  of 
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such  endorsement  was  not  required  by  s.  17  of  the  Registration  Act  (III  of 
1877)  or  s.  54  of  the  Transfer  of  Property  Act  (IV  of  1882)  ;  and  that  a  suit 
by  the  assignee  to  enforce  the  hypothecation  was  not  »  Small  Cause  Court 
suit  within  the  meaning  of  s.  6  of  Act  XI  of  1865,  in  which  a  second 
appeal  would  be  barred  by  s.  586  of  the  Civil  Procedure  Code. 
Held  also  that  the  assignment  was  not  void  by  reason  that  notice  thereof 
was  not  proved  to  have  been  given  to  the  obligor,  inasmuch  a?  the  eBect 
of  a.  131  of  the  Transfer  of  Property  Act  was  merely  to  suspend  the  opera- 
tion of  the  assignment  up  to  the  time  when  such  a  notice  was  received  ; 
that  in  this  case  the  assignment  would  come  into  operation  against  the 
obligor  when  he  became  aware  of  it  by  the  institution  of  the  suit  ;  and 
that  if  the  had  prior  notice,  and  sold  the  property  to  bona  fide  translerees 
for  value  without  notice  either  of  the  charge  created  by  the  bond  or  of  the 
assignment,  such  transferees  would  be  protected  from  liability,  KALKA 

PRASAD  v.  CHANDAN  SINGH,  10  A.  20=7  A.W.N.  (1887)  270  ...          H 

Trees. 

See  LANDLORD  AND  TENANT,  10  A.  159. 

See  LIMITATION  ACT  (XV  OF  18771,  10  A.  634. 

Trespass. 

See  PUBLIC  THOROUGHFARE,  10  A,  4S8. 

Trust, 

IrUst  far  "public  religious  purposes" — Private  trust— Suit  by  worshipper  at 
Hindu  temple  relating  to  trust— Right  to  sue— Civil  Procedure  Code, 
ss.  30,  539— Act  XX  of  1863—Hin'lu  Law.— The  defendants  made  a  gift 
of  land  to  a  Hindu  temple  for  the  purpose  of  defraying  the  expenses  apper- 
taining to  the  idol.  The  temple  was  built  and  the  gift  made  in  1870. 
The  defendants  obtained  from  the  Revenue  authorities  mutation  of  names 
in  the  idol's  favour  an  acknowledgment  of  the  person  whom  they  nominat- 
ed as  agent  or  manager.  The  plaintiff,  alleging  that  they  had  subsequent- 
ly re-possessed  themselves  of  the  land  and  tho  profits  accruing  therefrom, 
and  that  he  was  interested  as  a  Hindu  in  worshipping  at  the  temple,  and 
professing  to  sue  on  behalf  of  the  entire  body  of  the  worshippers,  thereat, 
sued  for  a  declaration  that  the  land  was  wakf,  and  the  idol  entitled  to 
hold  it  in  his  own  name;  that  the  defendants  should  be  directed  to  apply 
the  income  of  the  property  to  the  purposes  of  the  temple,  and  that  the 
Court  should  give  such  orders  and  instructions  as  might  be  necessary  and 
proper  for  the  future  management  of  the  temple  and  payment  of  income. 
No  sanction  to  the  institution  of  the  suit  was  obtained  under  s,  539  of 
the  Civil  Procedure  Code. 

Field  by  the  Full  Bench  that  the  gift  made  by  the  defendants  constituted  a 
trust  for  the  purposes  of  the  temple. 

Per  EDGE,  C.J.,  and  TYRRELL,  J.,  that  the  defendants  before  the  Court 
did  not  constitute  themselves  trustees  in  any  sense. 

Held  also  by  the  Full  Bench  that  the  suit  was  not  maintainable  as  against 
those  defendants. 

Per  STRAIGHT,  J.,  that  the  suit  was  not  maintainable  under  the  Hindu 
Law  ;  that  the  trust  was  one  for  public  religious  purposes  ;  that  such  a 
suit,  in  which  the  plaintiff  asked  to  have  the  trust  administered  by  the 
Court,  could  not  be  maintained  without  the  sanction  required  by  s.  539 
of  the  Code  ;  that  assuming  s,  539  to  be  inapplicable,  and  Act  XX  of  1863 
to  apply,  the  suit  could  not  bo  maintained  without  the  sanction  required 
by  that  Act ;  and  that,  with  reference  to  s.  30  of  the  Code,  no  cause  of 
action  had  accrued  to  the  plaintiff  alone  on  which  he  could  maintain  the 
suit. 

Per  EDGE,  C.J.,  and  TYRRELL,  J.,  that  if  the  trust  were  one  for  public 
religious  purposes,  the  suit  as  against  the  defendants  before  the  Court 
must  fail  for  non-compliance  with  the  provisions  of  s.  539  of  tie  Code, 
and  if  for  private  or  ry«asi-private  religious  purpose?,  it  must  ahc  fail, 
since  there  was  no  principle  on  which  the  plaintiff,  as  one  of  the  public 
worshipping  in  the  temple,  could  maintain  it  against  those  defendants 
who  were  not  trustees  but  (if  they  bad  wrongfully  taken  possession)  tres- 
passers ;  that  Act  XX  of  1863  could  not  apply  ;  and  that,  with  reference 
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to  g.  30  of  the  Code,  the  plaintiff  could  not.  maintain  the  suit  alone  on 
his  own  behalf,  or  on  behalf  of  himself  and  others  against  those  defendants. 
RAGHUBAB  DIAL  v.  KISHO  RAMANUJ  DAS,  11  A.  18  (F.B.)  =  8  A.W.N, 
(1888)  276=13  Ind.  Jur.  148  ...  439 

» 
Unconscionable  bargain. 

(1)  Maintenance — Gambling  in  litigation— Agreement  opposed  to  public  policy 
—Act  IX  of  1872  (Ccntiact  Act},  s.  23.— Tha  result  of  the  English 
cases  regarding  "  hard  "  or  "  unconscionable  bargain  "  is  that  in  dealing 
with  expeooant  heirs,  reversioners  or  remaindermen,  the  fact  that,  the 
bargain  was  declined  by  others  as  not  bsing  sufficiently  advantageous — 
does  not  niae  a  presumption  that  it  was  fair  and  reasonable  ;  and  that 
until  the  contrary  is  satisfactorily  proved  by  the  party  trying  to  maintain 
the  bargain,  the  Court  may  presume  that  a  bargain  which  apparently  pro- 
vides, in  the  opinion  of  the  Court,  for  an  unusually  high  return  or  for  an 
exceptionally  high  rate  of  interest,  is  a  hard  and  unconscionable  bargain 
against  which  relief  ehould  be  granted.  The  doctrine  of  equity  on  the 
subject  of  such  bargains  is  applicable  in  Englind  only  to  dealings  with 
expectant  heirs,  reversionera  or  remaindermen.  The  judgment  of  the 
Privy  Council  in  Srimati  Kamini  Sundari  Chaudkraniv.  Kali  Prossunno 
Ghose  does  not  imply  that  the  doctrine  ia  to  be  applied  ia  India  to  cases 
except  where  it  would  have  been  applied  in  Englaud,  or  except  where  the 
case  is  in  some  way  analogous  to  a  case  of  snatching  a  bargain  with  an 
expectant  heir,  reversioner  or  rtraaindermac,  or  except  there  is  some 
fiduciary  relationship  betwesn  the  lender  and  the  borrower  although  there 
may  be  no  fraud  or  undue  influence,  or  except  there  is  some  incapacity, 
such  as  ignorance,  on  the  part  of  the  borrower  to  appreciate  the  true  effect 
of  his  bargain. 

The  judgment  of  the  Privy  Council  in  Ram  Coomar  Coondoo  v.  Chunder 
Canto  Mookerjee  shows  that  while  tho  specific  English  law  of  maintenance 
and  champerty  has  not  been  introduced  into  India,  and  while  fair  agree- 
ments to  supply  funds  to  carry  on  litigation  in  consideration  of  having  a 
share  of  the  property  if  recovered  should  not  be  regarded  as  per  se  opposed 
to  public  policy,  yet  such  agreements  should  be  carefully  watched,  and 
if  extortionate  and  unconscionable,  or  made  not  with  the  bona  fide  object 
of  assisting,  for  a  reasonable  recompense,  a  claim  believed  to  be  just,  bud 
for  the  purpose  of  gambling  in  litigation,  or  of  injuring  or  oppressing 
others  by  encouraging  unrighteous  suits,  should  be  held  contrary  to 
public  policy,  and  not  enforced. 

For  the  purposes  of  meeting  the  expenses  of  an  appeal  to  the  High  Court, 
tLe  appellant,  on  the  advice  of  bis  legal  advisers,  executed  a  bond  for 
Rs.  25,000  in  consideration  of  the  obligee  agreeing  to  defray  such  expenses. 
The  obligor  agreed  to  pay  the  Rs.  25,000  within  one  year  from  his  recover- 
ing possession  of  the  property  in  suit  ;  and,  at  the  request  of  the  obligor's 
pleader,  the  obligee  advanced  Rs.  3,700,  which  was  applied  to  the  expenses 
of  the  appeal.  The  High  Court  dismissed  the  appeal;  and  in  a  deed  executed 
by  the  obligor  in  favour  of  the  obligee  and  others  for  the  purpose  of  defray- 
ing the  expenses  of  a  further  appeal  to  the  Privy  Council,  he  admitted  his 
liability  under  the  former  bond.  The  Privy  Council  decreed  his  appeal, 
and  he  obtained  possession  of  the  property  in  suit,  but  declined  to  pay  the 
Rs.  25,000,  upon  which  the  obligee  sued  upon  the  bond.  It  was  found 
that,  apart  from  the  moneys  borrowed  by  the  obligor  from  time  to  time, 
he  was  without  even  the  means  of  subsistence  ;  t-hat  he  executed  the  bond 
with  his  eyes  open  and  perfectly  understood  his  position  and  the  effect  of 
both  tha  instruments  executed  by  him  ;  that  no  fraud  or  improper  pres- 
sure appeared  to  have  been  applied  to  him  ;  that  his  legal  advisers  had 
acted  honestly  and  to  tho  best  of  their  ability  in  his  interests  ;  that  there 
was  nothing  to  show  that,  having  regard  to  the  rieks  of  the  litigation, 
he  could  have  obtained  the  assistance  necessary  for  the  prosecution  of  his 
appeal  on  better  terms  than  those  contained  in  the  bond  ;  that  without 
such  assistance  he  could  not  have  appealed  to  the  High  Court  ;  and  that 
the  obligee  gave  him  such  assistance  upon  his  application. 

Held  that  although  there  was  nothing  to  show  that  the  obligor  could  have 
obtained  an  advance  on  terms  more  advantageous  to  himself,  it  was  for 
the  obligee  to  establish  to  the  Court'd  satisfaction,  without  reasonable 
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doubt,  that  he  could  not  have  done  so  ;  and  that,  this  not  having  been 
established,  and  the  reasonableness  and  fairness  of  the  bargain  not  being 
proved  by  showing  that  there  had  been  difficulties  in  negotiating  it,  or 
that  others  had  refused  it  as  not  sufficiently  advantageous  to  them,  the 
Court  should  hold  the  bargain  to  be  a  hard  and  unconscionable  one,  which 
should  not  be  enforced. 

Eeld  also  that  the  obligee  could  nof,  under  the  circumstances,  have  consi- 
dered both  that  the  obliges  claim  was  a  just  one  and  reasonably  likely 
to  succeed,  and  that  the  Ks.  25,000  was  a  reasonable  recompense  in  the 
event  of  success  for  the  advance  of  Rq.  3,700  ;  and  the  bond  was  there- 
fora  a  gambling  in  litigation,  which  it  would  be  contrary  to  public  policy 
to  enforce. 

The  Court  gave  the  plaintiff  a  decree  for  the  KS.  3,700  aotually  advanced, 
with  simple  interest  at  20  per  cant,  per  annum  from  the  date  of  the  bond 
to  the  date  of  the  decree,  with  costs  in  proportion,  and  interest  at  6  per 
cent,  per  annum  on  the  R^.  3,  700,  interest  and  costs,  from  the  date  of  the 
decree  until  payment.  CUUNNI  KUAR  v.  RUP  SINGH,  11  A,  57  =  8  A.W. 
N.  (1889),  296  ...  465 

(2)  See  CONTRACT  (IX  OF  1872),  n  A.  118. 
Undue  Influence. 

See  BURDEN  OF  PROOF. 
(1)  See  VOLUNTARY  TRANSFER,  10  A.  535. 
Unlawful  assembly. 

See  PENAL  CODE,  s.  154,  12  A.  550, 
Valuation  of  appeal. 

See  APPEAL  (GENERAL),  12  A.  581. 
Valuation  of  Suit, 

See  LIMITATION  ACT  (XV  of  1877),  10  A.  524. 
Vendor  and  Purchaser. 

Part  payment  of  purchasz-money  —  Execution,  registration  and  delivery  of  s&le- 
dead — Completion  of  sale — Rigid  of  purchaser  to  sue  for  possession— Act 
IV  of  1882  (Transfer  of  Properly  Act),  s.  54.— Non-payment  of  the 
purchase-money  does  not  prevent  the  passing  of  the  ownership  of  the  pro- 
perty sold  from  the  vendor  to  the  purchaser  :  and  the  latter,  notwith- 
standing such  non-payment,  can  maintain  a  suit  for  possession  of  the  pro- 
perty, subject  to  such  equities,  restrictions  or  conditions  as  the  nature  of 
the  case  may  require.  The  difference  between  an  executed  contract  of 
sale  and  an  executory  contract  f,o  sell  observed  on.  A  deed  of  sale  of 
immoveable  property  having  been  duly  executed  and  registered,  and 
delivered,  and  the  purchaser  having  paid  a  portion  of  the  purchase-money 
to  the  vendor's  creditors — held,  with  reference  to  s  54  of  the  Transfer  of 
Preperty  Act,  (IV  of  1882)  that  these  facts  amounted  to  a  full  transfer  of 
ownership,  and  the  purchaser  could  maintain  a  suit  for  possession  of  the 
property  sold,  notwithstanding  that  he  had  not  paid  the  balance  of  the 
purchase-money  to  the  vendor  or  to  a  mortgagee  of  the  property,  ae 
stipulated  in  the  deed.  SHIB  LAL  v.  BHAGWAN  DAS,  11  A.  244  =  9  A. 
W.N.  (1889)  96  ...  683 

Voluntary  transfer. 

Undue  influence — Act  IX  of  1672  (Contract  Act},  s.16. — In  a  transaction  between 
two  persona  where  one  is  so  situated  as  to  be  under  the  control  and 
influence  of  the  other,  the  Courts  in  this  country  have  to  see,  that  such 
other  does  not  unduly  and  unfairly  exercise  that  influence  and  control 
over  such  person  for  his  own  advantage  or  benefit,  or  for  the  advantage  or 
benefit  of  some  religious  object  in  which  he  is  interested,  and  will  call  upon 
him  to  give  clear  and  cogent  proof  that  the  transaction  complained  of 
was  such  a  one  as  the  law  would  support  and  recognize. 
Where  a  fiduciary  or  quasi-fiduciary  relation  had  existed,  Courts  of  equity 
have  invariably  placed  the  burden  of  sustaining  the  transaction  upon  the 
party  benefited  by  it,  requiricg  him  to  show  that  it  was  of  an  unobjec- 
tionable character  and  one  which  it  ought  not  to  disturb.  The  exercise  of 
this  beneficial  jurisdiction  in  not  confined  to  cases  only  between  guardian 
and  ward,  attorney  and  client,  father  and  son,  but  the  relief  thus  granted 
BSands  upon  a  general  principle,  applying  to  all  the  variety  of  relations  in 
which  dominion  may  be  exercised  by  one  person  over  another. 
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The  plaintiff  who  on  the  death  of  the  widow  of  his  brother  became  entitled 
to  the  estate  of  the  deceased  found  himself  resisted  in  his  claim  by 
wealthy  relatives.  He  was  a  man  without  meansi  The  defendant  took 
him  to  his  house,  kept  him  there,  found  him  all  the  money  for  the  pur- 
pose of  carrying  on  his  litigation  with  bis  relatives,  in  which  the  plaintiff 
succeeded.  While  the  litigation  for  mutation  of  names  in  respect  of  the 
property  was  pending  in  the  revenue  Courf,  and  while  plaintiff  was  resid- 
ing  with  the  defendant,  he  executed  a  sale-deed  in  favour  of  defendant's 
brother  for  the  nominal  consideration  of  Rs,  9,500  of  half  the  property  he 
claimed,  and  again,  shortly  after  the  mutation  case  had  terminated  in  his 
favour,  he  executed  a  deed  of  endowment  of  the  remaining  half  in  favour  of 
a  temple  founded  by  the  ancestor  of  the  defendant  and  in  which  tho 
defendant  was  interested,  and  the  result  was  that  plaintifi  was  left  as 
poor  as  he  was  when  he  first  came  into  the  defendant's  hands. 
Plaintiff  sued  for  the  cancellation  of  the  dead  of  endowment  on  the  ground 
that  the  same  had  been  obtained  from  him  by  the  exercise  of  undue 
influence  and  by  means  of  fraud,  and  obtained  a  decree. 
Ou  appeal  by  the  defendant  it  was  held  ;  that  looking  at  all  the  facts,  such 
a  relation  between  plaintiff  and  defendant  in  the  course  of  the  yeac  1835 
had  been  established  as  to  oast  upon  the  Utter  the  obligation  of  satisfying 
the  Court  that  the  transaction,  which  was  given  effect  to  by  the 
deed  of  endowment,  was  an  honest  and  bona  fide  transaction  and  one  that 
ought  tolbe  upheld.  SlTAL  PRASAD  v.  PABBHU  LAL,  10  A.  535  =  8  A, 
W.N.  (1888)  221  ...  360 

Wahabis. 

See  tlAHOMEDAN  LAW  (MOSQUE*,  12  A.  494. 

Waiver. 

See  EXECUTION  OF  DECREE,  11  A,  482. 

Wajbi  ul-arz. 

(1)  See  MAHOMEDEN  LAW  (PRE-EMPTION),  12  A.  426. 

(2)  See  PRE-EMPTION,  10  A.  107  ;  10  A.  182  ;  10  A  472  ;  10  A.  621  ;  11  A.  41 ; 

11  A.  108  ;  11  A.  257  ;  12  A.   234. 
Witness. 

(1)  See  ACT  X  OF  1873  (OATHS),  10  A.  207. 

(2)  See  GRIM.  PRO.  CODE,  1882,  10  A.  174. 

(3)  See  DEFAMATION,  10  A.  425. 
Words  and  Phrases. 

(D  "Amin"— Bee  MAHOMEDAN  LAW  (MOSQUE),  12  A.  494. 

(2)  "  Between  the  parties  "— Sae  EVIDENCE  ACT  (I  OF  1872),    10  A.  421. 

(3)  "Complaint"— Sae  GRIM,  PRO.  CODE  (1882),  10  A.  39. 

(4)  "  Constitute  an  offenoe  "—See  SEPARATE  SENTENCES,  10  A.  58. 

(5)  "Continuing  breaoh  "  -See  LIMITATION  ACT  (XV  OF  1877),  10  A.  85. 

(6)  "  Imprisonment"— See  GRIM.  PRO.  CODE  (1832),  11  A.  308. 

(7)  "  Karibi  "—See  PRE-EMPTION,  11  A.  41. 

(8)  "  Lawfully  "—See  CONTRACT  ACT  (IX  OF  1872),  11  A,  234. 

(9)  "Material  irregularity  "—See  GlV.  PRO.  CODE  (1382),  11  A,  333. 

(10)  "Object  "—Bee  PENAL  CODE  10  A,  150. 

(11)  "Only  "—See  LIMITATION  ACT  (XV  OF  1877),  10  A.  418. 

(12)  "Registered  "—See  REGISTRATION  ACT  (III  OF  1877),  11  A.  319. 

(13)  "Shall  "—See  GlV.  PRO.  CODE  (1882),  11  A.  304. 

(14)  "  Some  portion  of  the  property  "—See  REGISTRATION  ACT  (VIII  OF  1671), 

11  A.  136. 

(15)  "Successive  breaches  "—See  LIMITATION  ACT  (XV  of  1877),  10  A.  85. 

(16)  "Suoh  Court  "—See  Civ.  PRO.  CODE  (1882),  10  A.  389. 

(17)  "Such  woman  "—See  PENAL  CODE,  10  A.  590. 

(18)  "  Sufficient  cause  "—Sea  LIMITATION  ACT  (XV  OF  1877),  10  A.  524. 

(19)  "  Suit  "—See  ClV,  PRO.  CODE  (1882),  11  A.  228. 

(20)  "There  ia  no  evidence"— Sea  GRIM.  PRO.  CODE  (1882),  10  A.  414. 


PRINTED  AT  THE  LAW  PRINTING  HOUSE,    MOUNT  ROAD:  MADRAS— 1922 


91 


University  of  California 

SOUTHERN  REGIONAL  LIBRARY  FACILITY 

405  Hilgard  Avenue,  Los  Angeles,  CA  90024-1388 

Return  this  material  to  the  library 

from  which  it  was  borrowed. 


SRIF 

INDEFINITE 
LOAN 


